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INTRODUCTION 

At the July 9, 2008 hearing of the Budget and Finance Committee [Budget Committee], 
the City Attorney provided an update on the effectiveness of the City’s Living Wage Ordinance, 
codified at San Diego Municipal Code [SDMC] sections 22.4201, et seq. [LWO or the 
Ordinance], and presented draft revisions requested by the Budget Committee at its March 5, 
2008 hearing.  The proposed revisions were designed to: (1) create a cost recovery fund to help 
fund enforcement, (2) narrow the professional services exemption so as to bring paramedics and 
emergency medical technicians, and possibly others, within the protections of the Ordinance, and 
(3) reduce inconsistency in application of the Ordinance by eliminating the 90-day requirement 
for City facility agreements and service contracts.   See Report to Council dated July 3, 2008 
[RC-2008-17]. 

The Budget Committee moved to forward these revisions to City Council for 
consideration, and also moved to forward a package of revisions proposed by the Center for 
Policy Initiatives [CPI] designed to further enhance the protections of the Ordinance.  In 
addition, Councilmember Faulconer requested that our Office hold a public meeting to solicit 
input from various stakeholders regarding the proposed changes to the Ordinance.  In 
cooperation with the Independent Budget Analyst and Council Districts 3 and 6, we held a 
meeting on September 25, 2008, which was attended by representatives from CPI, Elite Show 
Services, San Diego Theatres, Inc., Rural Metro, the San Diego Chamber of Commerce, and 
various other stakeholders.  Due to the number of interested parties and complexity of the issues, 
we plan to hold another stakeholders’ meeting on October 8, 2008.  We will provide Council 
with a supplemental report regarding the outcome of the second stakeholders’ meeting. 

This Report provides a summary of the Budget Committee revisions and the revisions 
proposed by CPI, which we have reviewed and revised to ensure proper form and consistency 
with existing law.  We have also included input from the stakeholders’ meeting regarding the 
proposed revisions where appropriate.  We have attached two versions of the Ordinance for 
Council’s consideration, which incorporate both the revisions previously presented to the Budget 
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Committee and CPI’s proposals; the first version (attached as Exhibit A) includes a broad 
rewording of the professional services exemption, and the second version (attached as Exhibit 
B) includes an alternative, more narrow rewording of this exemption, as will be discussed in 
more detail below. 

DISCUSSION 

I. Budget Committee Revisions. 

At its March 5, 2008 hearing, the Budget Committee requested that the our Office 
provide draft revisions to the LWO, and analysis of those revisions, in the following areas:  (1) 
creation of a cost recovery mechanism for enforcement; (2) revision of the professional services 
exemption to allow the LWO to apply to certain workers in professional services industries; and 
(3) revisions to address specific concerns about anti-competitive effects raised by representatives 
of Elite Show Services, a company that provides security guard services.  We have provided a 
brief analysis of each of these revisions below. 

A. Cost Recovery Fund.  

Councilmember Frye proposed, and the Budget Committee included in its March 5 
motion, a proposal to create a cost recovery fund to meet the consensus need for improved 
enforcement of the LWO.  Until recently, enforcement activities were the responsibility of one 
employee in the Purchasing and Contracting Department, who devoted half of her time to the 
LWO and the other half to unrelated matters.  Because of the volume of City contracts subject to 
the LWO, this staffing level permitted only complaint-driven enforcement.  Although an analyst 
position has since been added to assist with LWO administration, there are still limited resources 
to engage in proactive enforcement measures, such as audits and field inspections. Given the 
City’s current fiscal constraints, the Committee felt that a self-funding mechanism to enhance 
enforcement efforts would stand the best chance of making a positive difference, and thus 
included in its motion a request for such a proposal.  

Councilmember Frye’s proposal was that all City Requests for Bid [RFB] contain a 
component under which the contracting business would pay into an enforcement fund.  We 
assumed that this provision would also apply to contracts entered through other forms of City 
service procurement such as Requests for Proposals [RFP] and sole source procurements, to the 
extent that the LWO would apply.  Councilmember Frye’s suggestion would require the 
procuring City Department, when preparing the governing RFB, RFP, or other contract 
documents, to require that the winning contractor pay an amount into an enforcement fund 
created specifically to cover enforcement-related costs.  The amount of this payment would be 
determined by estimating the anticipated LWO management and enforcement costs associated 
with the specific contract.   

We have drafted the provision to require payment only of a winning bidder or proposer.  
Further, the payment would be required after the completion of the competitive process, but prior 
to the final execution of a contract, during the time when the City is also obtaining other contract 
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documents such as bonds and insurance certificates.  In a competitive procurement context, the 
contractor would have the option of either building such cost into its bid or not, according to how 
the contractor anticipated it would affect the contractor’s competitive position.  All payments 
received under this provision, as well as any other funds received as a result of enforcement 
efforts, would be segregated in a special fund for LWO enforcement. 

 
Thus, we presented to the Budget Committee on July 9, 2008, the following addition to 

SDMC section 22.4230, to implement the Committee’s intent as expressed in its March 5, 2008 
motion: 
 

(g)  The City will incur costs to monitor a service contract with a 
business.  To defray such costs, each service contractor shall, prior to the 
award of any service contract, remit to the City an amount equal to the 
City’s reasonably anticipated costs of monitoring and enforcing this 
division with respect to the service contract, as determined by the 
Purchasing Agent.1  The City Manager2 shall, upon request of the service 
contractor, review and determine the reasonableness of such costs.  The 
amount of such payment, with respect to any service contract, shall be 
stated in any request for bid, request for proposal, or other document 
through which the City solicits service contracts, which document shall 
state that the obligation of the service contractor to remit such payment as 
provided in this section is a condition precedent to the award of such 
service contract.  Such payments shall be placed in a separate City fund, 
called the Living Wage Enforcement Fund, and may be used for costs 
associated with administration, monitoring, enforcement, and other 
activities necessary to ensure compliance with this division.   

 
The Budget Committee voted to forward this provision without amendment to the full Council.  
 

At the September 25, 2008 stakeholders’ meeting, some stakeholders pointed out that the 
cost recovery fund provision, as drafted, does not extend to City facility agreements even though 
those agreements may impose just as much of an enforcement burden on the City as service 
contracts.  Because enforcement costs would be incorporated into bid documents, it would be 
difficult to extend this provision to City facility agreements, which are not generally procured 
through the City.  Thus, although the stakeholders recognized an apparent inequity, there was no 
consensus on whether or how to correct it.    
                                                 
1 In the version of the Ordinance that was presented to the Budget Committee on July 9, this provision stated that 
contractors would remit the “reasonably anticipated costs of monitoring and enforcing this division with respect to 
the service contract, as determined by the Living Wage Administrator.”  RC-2008-17, pp. 2-3.  Because the Living 
Wage Administrator is not a position codified in the City Charter or Municipal Code, we have since changed 
“Living Wage Administrator” to “Purchasing Agent.”  
2 In the version of the Ordinance that was presented to the Budget Committee on July 9, this provision stated that the 
“City Auditor shall, upon request of the service contractor, review and determine the reasonableness of such costs.” 
RC-2008-17, pp. 2-3.   Based upon a consensus that has emerged since then, we have changed “City Auditor” to 
“City Manager,” allowing the responsibility to be placed wherever the executive branch deems it appropriate. 
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B. Professional Services Exemption. 

As discussed in the City Attorney’s previous Reports to Council, the LWO currently 
exempts contracts in “professional service” categories.  See Report to Council dated March 3, 
2008 [RC-2008-8], pp.2-3 and Report to Council dated February 13, 2008 [RC-2008-5], pp. 3-4.  
Section 22.4215 of the Ordinance expressly exempts, in pertinent part:  

contracts for design, engineering, financial, technical, legal, banking, 
medical, management, operating, advertising, or other professional 
services.  SDMC § 22. 4215(a)(7) (emphasis added). 

Under this exemption, all service contracts falling within the listed categories (e.g. “legal” or 
“medical”) are exempt from the Ordinance regardless of the nature of the service provided.  In 
addition, all contracts in other professional fields are exempt.  This exemption, as written, 
reaches service workers in professional fields, such as legal messengers or orderlies.   

 At the March 5 Budget Committee hearing, Councilmember Frye asked the City Attorney 
to propose revisions to SDMC section 22. 4215(a)(7) designed to narrow the professional 
services exemption so as not to include service workers in professional fields.  Previously, at the 
October 17, 2007 hearing of the Budget Committee, Councilmember Frye expressed particular 
concern with the status of paramedics and emergency medical personnel [EMT] contracts, and 
requested that the City Attorney analyze the applicability of the Ordinance to such contracts. In 
our February 13, 2008 Report, we found that EMT contracts were exempt from the Ordinance 
because they fall within the category of “medical” contracts.  See RC-2008-5, pp. 3-4. 

 The City Attorney has recommended, and the Budget Committee has forwarded for 
Council consideration, two possible approaches for addressing Councilmember Frye’s concerns.  
The first approach would be to revise SDMC § 22. 4215(a)(7) so that the exemptions applies 
only to professionals within professional service fields.  For example, Council could amend 
SDMC section 22. 4215(a)(7) as follows: 

contracts for professional services, such as design, engineering, financial, 
technical, legal, banking, medical, management, operating, advertising, or 
other professional services requiring professional judgment or expertise.  
This exemption shall not be interpreted to exempt non-professionals 
providing support services to professionals under such contracts, to the 
extent such non-professionals would otherwise be entitled to receive the 
wages required by this division (emphasis added to indicate defined 
terms).   

A draft version of the Ordinance with this proposed revision, as well as the other 
revisions proposed in this Report, is attached hereto as Exhibit A.  
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Revising the Ordinance in this manner would broadly address the concern that 

service workers in professional fields are not currently protected by the Ordinance; 
however, narrowing the professional services exemption to this extent may substantially 
increase the number of contracts subject to the Ordinance.  For example, the City’s 
contracts with banking and financial institutions would be covered to the extent those 
contracts entail the involvement of service workers, such as tellers. Large, national banks 
could be deterred from bidding on City contracts if required to pay local tellers a higher 
rate than tellers in other locations.  Likewise, law firms contracting with the City would 
be required to pay the Living Wage rate to service employees such as clerks or 
messengers.  This may act as a deterrent to large law firms with employees outside of San 
Diego, who are paid less than the Living Wage. As Committee Chair Toni Atkins 
commented at the March 5 Budget Committee hearing, this broad a reworking of the 
exemption may undermine the protracted negotiations and many compromises that were 
reached when the Ordinance was first passed in 2005.  

A second, more focused approach would be to specifically carve out paramedics and 
EMTs from the professional service exemption.  For example, as reflected in our February 13, 
2008 Report, Council could amend the above-referenced exemption to add the following 
language:    

contracts for design, engineering, financial, technical, legal, banking, 
medical, management, operating, advertising, or other professional 
services. The exemption for medical service contracts does not extend 
to emergency medical personnel, such as emergency medical 
technicians and/or paramedics. See RC-2008-5, pp. 3-5. 

This approach would expressly entitle paramedics and EMTs to payment of the Living 
Wage while still generally exempting contracts in professional service categories.  If the 
Council prefers this approach, we would also recommend adding to the list of examples 
of service contracts in SDMC section 22.4205:  

(q) Service workers in the medical field, such as emergency medical 
technicians and/or paramedics.  

A draft version of the Ordinance with these proposed revisions, as well as the other 
revisions proposed in this Report, is attached hereto as Exhibit B. 

At the July 9 Budget Committee hearing, CPI also proposed revisions to Section 
22.415(a)(7) designed to clarify the professional services exemption, which are included 
in the attached draft Ordinances and discussed more fully below. 

C. Concerns Raised by Elite Show Services. 

In addition to the provisions discussed above, Councilmember Frye also requested that 
the City Attorney consider revisions to the Ordinance designed to address the concerns raised by 
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representatives of Elite Show Services.  During the public comment portion of the March 5 
Budget Committee hearing, a representative from Elite Show Services – a provider of security 
guards for large events – discussed some of his concerns regarding enforcement of the 
Ordinance.  The Elite representative expressed two primary concerns:   

First, the Elite representative commented that companies that are complying with the 
Ordinance are at a competitive disadvantage when bidding against companies that are not in 
compliance.  This is largely due to the City’s inability to proactively enforce the Ordinance.  As 
discussed above, enforcement of the Ordinance is essentially complaint-driven at this time.  
Currently, the City has only one and one-half staff members dedicated to monitoring Living 
Wage issues.  This does not provide sufficient personnel to conduct periodic audits or engage in 
other proactive enforcement activities.  Therefore, LWO violations usually come to the City’s 
attention only after a complaint has been formally lodged by an aggrieved employee.  Enhanced 
enforcement through increased staffing would be the most effective means of addressing this 
first concern.    

 Second, the Elite representative suggested that due to the wording of the Ordinance, 
some events at a particular City facility are covered, while other events at that same City facility 
are not.  This results in Elite having to pay all of its workers the Living Wage rate because it 
would be difficult to justify paying different rates depending on the event. This second concern 
has to do with how “City facility agreements” are defined in the Ordinance.  As discussed in our 
March 3, 2008 Report, the Ordinance currently applies not only to agreements for the use of 
space at the five “City facilities” enumerated in the Ordinance, but also to “subcontracts and 
concession agreements for services at [a] City facility with a combined annual value of payments 
in excess of $25,000 for any single subcontractor or concessionaire, and with a term of more than 
90 days.”  SDMC § 22.4205 (emphasis in original to indicate defined terms); see also RC-2008-
8, p. 2.    

In reality, many subcontracts and concession agreements for services at City facilities 
relate to short-term, high-revenue events.  For example, a large scale event like Comic Con may 
involve subcontracts or concession agreements that far exceed $25,000 in value, even though the 
duration of the event is only four days.  As long as contracts for service workers at such events 
(e.g. security guards or food vendors) do not exceed a 90-day term, those workers are not 
currently entitled to receive a Living Wage.  This can result in a security guard working one 
event at a City facility being covered by the Ordinance, while a security guard working another 
event at that same City facility is not, due to the difference in duration of the respective 
contracts.3 In order to avoid this, Council may wish to amend the definition of “City facility 
agreements” in SDMC section 22.4205 to eliminate the 90-day term requirement as follows:  

                                                 
3 In addition, a contract term may be easily manipulated. For example, a large, short-term event at the Convention 
Center may be planned two years in advance; however, the contract may be drafted to state that term of the contract 
commences just before the event and concludes shortly thereafter.  This may lead to the purposeful drafting of 
contracts so as to avoid the requirements of the LWO.     
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City facility agreement means an agreement between the City and a 
business for the lease, use, or management of a City facility that generates 
$350,000 or more in annual gross receipts to the business.  City facility 
agreement includes (a) subleases or other agreements for the use of the 
City facility for 30 days or more in any calendar year; and (b) subcontracts 
and concession agreements for services at the City facility with a 
combined annual value of payments in excess of $25,000 for any single 
subcontractor or concessionaire, and with a term of more than 90 days.    

 If Council chose to eliminate the 90-day term requirement in the definition of City 
facilities as described above, we would also recommend removing the 90-day term requirement 
from the definition of “service contracts” in SDMC section 22.4205 as follows: 

Services contract means a contract between the City and a business with a 
combined annual value of payments in excess of $25,000  and with a term 
of more than 90 days, and any applicable subcontracts or franchises, to 
furnish services.    

Although the 90-day term requirement is less likely to be an issue where services providers are in 
a direct contractual relationship with the City, we recommend revising the definition of service 
contracts in this manner for consistency.    

 At the stakeholders’ meeting, a representative from Elite also suggested eliminating the 
$25,000 threshold for City facility agreements and service contracts in order to broaden 
application and enhance consistency even further.  The Elite representative also noted that since 
enactment of the LWO, his company has benefited from improved employee morale and reduced 
turnover.   Elite contends that even-handed enforcement and application will be easier to achieve 
with this additional change.       

II. CPI Revisions.  

At the July 3 Budget Committee hearing, CPI presented a package of revisions designed 
to extend the protections of the Ordinance and enhance enforcement.  We have summarized 
below the various revisions proposed by CPI.  In some cases, we revised CPI’s proposed 
language in order to ensure proper form and consistency with existing law. When we have done 
so, we have noted those changes below.     

A. Inclusion of Civic Theatre as a City Facility.   

CPI proposed revising the definition of City facilities in Section 22.4205 to include the 
Civic Theatre. Currently, the Ordinance applies not only to service contracts, but also to “City 
facility agreements.”  City facility agreements include certain agreements for use of space or 
services at five identified “City facilities,” which include: (a) Petco Park, (b) Qualcomm 
Stadium, (c) San Diego Sports Arena, (d) San Diego Convention Center, and (e) San Diego City 
Concourse.  SDMC § 22.4205.  In our March 3 Report, we suggested that Council could expand 
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the list of City facilities to reach other large City-owned structures such as the Civic Theatre (see 
RC- 2008-8, pp. 1-2), and CPI specifically included the Civic Theatre in the package of revisions 
it presented to the Budget Committee on July 9.  We have modified CPI’s proposal slightly by 
listing the Civic Theatre as a separate subdivision (f) in Section 22.4205 rather than revising 
Section 22.4205(e) to state “San Diego City Concourse, including Civic Theatre.” 4     

At the July 9 hearing, Mr. Patrick McNamara, an usher, discussed the positive impact the 
LWO would have on ushers employed at the Civic Theatre, and also suggested possible 
inclusion of the Balboa Theatre5 as a City facility.  At the September 25, 2008 stakeholders’ 
meeting, Don Telford, a representative from San Diego Theatres, Inc., argued that each of the 
five City facilities currently listed in the Ordinance receives some form of support or subsidy 
from the City. Mr. Telford indicated that the Civic Theatre does not currently receive any 
subsidy from the City, and could be severely financially impacted by this extension of the LWO.  
In addition, Mr. Telford indicated that most or all other regional theatres have volunteer rather 
than paid ushers. The Civic Theatre would likely move to the use of volunteer ushers if subjected 
to the LWO, as it might be unable to absorb the fiscal impact.    

B. Inclusion of Definition of Covered Employee. 

CPI proposed adding a definition for “covered employee,” which includes full-time, part-
time, temporary and seasonal workers but does not include workers in academic and job training 
programs.  

C. Expansion of Definition of Service Contracts.  

 CPI proposed revising the definition of service contracts in Section 22.4205 of the 
Ordinance to expressly include, “all services provided through the managed competition program 
under Charter section 117(c).”  In addition, CPI recommended expanding the list of examples of 
service contracts in Section 22.4205 to include: street cleaning, waste collection and waste 
disposal, recycling, right-of-way maintenance, and water and wastewater maintenance contracts.   

D. Clarification of Exemptions.  

CPI proposed revising Section 22.4215 of the Ordinance (“Exemptions”) to clarify the 
professional services exemption. Specifically, CPI suggested revising the professional services 
exemption (subdivision (a)(7)) to be consistent with California Labor Code section 515(a), which 

                                                 
4 The purpose of this modification is to avoid confusion regarding whether other structures in the Civic Center Plaza 
area are City facilities.  In a memorandum to the City’s Living Wage Administrator dated January 18, 2008, the City 
Attorney found that the “San Diego City Concourse,” as used in the LWO, refers only to the 114,000 square-foot 
facility used as a public event center and meeting hall, and not other structures in the Civic Center Plaza area, such 
as the Civic Theatre.  The City Attorney’s conclusion was based on the legislative record, which revealed that 
Council was presented with a fiscal analysis of the LWO as applied to the “City Concourse” as distinct from the 
“Civic Theatre” when it passed the Ordinance.      
5 The Balboa Theatre is actually owned by the Redevelopment Agency, and thus cannot be made subject to the 
LWO. 
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defines the kinds of employees who are exempt from overtime pay.6  Because this proposal is 
consistent with the other revisions to the professional services exemption discussed above, we 
have included CPI’s proposal in both versions of the Ordinance attached hereto.     

CPI also proposed revising Section 22.4215(c) to include a general presumption against a 
determination of exempt status.  We modified CPI’s proposal slightly to clarify that the 
Purchasing Agent (a position codified in the Charter and Municipal Code) rather the Purchasing 
Department would be responsible for establishing procedures for determining exemptions, and 
simplified the proposed wording of Subdivision (c). 

E. Clarification of Reporting Requirements.  

CPI proposed revising Section 22.4225 of the Ordinance (“Reporting and Notification 
Requirements”) to specify the types of records covered employers would be responsible for 
maintaining, including “each covered employee name, address, date of hire, job classification, 
rate of pay, hours worked in each pay period, and paid and unpaid time off (accrued and used).”  
In addition, CPI proposed specifying that such records should be maintained for three years after 
the City’s final payment on the relevant contract.  We made non-substantive modifications to 
CPI’s proposed language in order to be consistent with terminology used in remainder of the 
Ordinance, and clarified the timeframe within which such records shall be made available to the 
City if requested.   

 F. Enhancement of Enforcement Provisions.  

CPI proposed various revisions to Section 22.4230 of the Ordinance (“Enforcement”).  
For example, CPI proposed revising Subdivisions (a)(4) and (a)(5) to impose a mandatory, rather 
than discretionary, duty on courts to fine up to treble damages in the case of willful violations 
and award attorneys’ fees to the prevailing partying in civil actions brought pursuant to the 
Ordinance.  In addition, CPI proposed revising Subdivision (b) to broaden and clarify the LWO’s 
protections against retaliation. CPI also proposed revising Subdivision (c) to impose a 
mandatory, rather than discretionary duty on the City to investigate LWO complaints.  Finally, 
CPI proposed  revising Subdivision (d) to specify the remedies available to the City for 
violations of the Ordinance, including declaring a material breach of the relevant contract, 
instituting debarment proceedings, requesting that the City Attorney bring a civil action, and 
ordering the payment of unpaid wages and/or fines up to $100 per day for each violation. We 
made non-substantive modifications to CPI’s proposed language for Subdivisions (b) and (d) in 
order to be consistent with terminology used in remainder of the Ordinance, and to clarify that 
the City Manager rather than City Auditor would have authority to impose the various remedies.   

G.  Annual Reporting Requirement 

                                                 
6  Such an employee “customarily and regularly exercises discretion and independent judgment in performing [their] 
duties, and earns a monthly salary equivalent to no less than two times the state minimum wage for full-time 
employment.”  Labor Code § 515(a) 
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CPI proposed revising Section 22.4235 to impose an annual reporting duty on the City 

Manager. Previously, the LWO required only a single report on July 1, 2007.   

H. Revisions to Division 32 

Finally, CPI presented to the Budget Committee a set of proposed revisions to a different 
portion of the Municipal Code.  Chapter 2, Article 2, Division 32 contains general rules for the 
City’s procurement of contracts for goods, services, and consultants.  At Section 22.3224, is 
addresses “Contractor Standards,” and sets forth certain demonstrations of “capability to fully 
perform the contract requirements and…business integrity” that must be met for any contract 
exceeding $50,000.  The CPI proposal would add significantly to this section.  It would expand 
the section’s applicability beyond service contracts, to also include contracts for goods and 
cooperative procurement contracts.  It would require prospective contractors and subcontractors 
to sign a Pledge of Compliance with the section’s requirements.  Thereafter, failure to comply 
with the section’s requirements could result in a finding that the contractor was in breach of the 
contract, resulting in the invocation of remedies up to and including termination.  In addition, 
after a hearing, the City could declare a contractor “non-responsible” – in essence, a finding that 
the contractor does not have the “capability [or] business integrity” to perform City work for a 
period of two years, after which the contractor could apply for reinstatement.  Absent an 
affirmative decision by the City to reinstate the contractor, a finding of non-responsibility would 
last for five years.  Such a finding would have to follow a due process procedure under 
applicable law. 

This proposal is modeled on a similar one that has been in place, and functioning 
effectively, in Los Angeles since 2000. It would provide a less drastic alternative to debarment, 
while still allowing the City to ensure that its contractors have the requisite resources and 
character to perform City work.  It would also provide due process to prospective contractors 
prior to any exclusion from City contracting.  While it would provide an additional tool for 
enforcement of the Living Wage Ordinance, the proposed revision of section 22.3224 would not 
be specific to that subject matter.  We have made non-substantive modifications to CPI’s 
proposed revisions to Section 22.3224 to clarify the procedure and ensure consistency existing 
municipal law.   
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CONCLUSION 

These revisions reflect both the direction of the Budget Committee and the input of 
numerous stakeholders subsequent to that direction.  Since there will undoubtedly be further 
input from interested parties as they review these draft Ordinances, the Office of the City 
Attorney stands ready to address this anticipated additional input in a subsequent report, and at 
the Council’s hearings on this matter. 
 

Respectfully submitted, 
 
 
 
MICHAEL J. AGUIRRE 
City Attorney 
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