
MARY)O LANZAFAME

ASSISTANT CITY ATTORNEY


RAYMOND PALMUCCI


DEPUTY CITY Xn'OR-,"JEY

OFFICE OF

THE CITY ATTORNEY

CITY OF SAN DIEGO

Jan L Goldsmith

CITY A TTOfu"JEY


July 26,2011

1200 THIRD AVENUE, SUITE 1620


SAN DIEGO, CALIFORNIA 92IOI-4l78


TELEPHONE (619) 236-6220

FAX (619) 236-721 5


REPORT TO THE HONORABLE MAYOR AND CITY COUNCIL


LEGAL UPDATE REGARDING WATER RATES FIXED BY METROPOLITAN WATER

DISTRICT AND COUNTY WATER AUTHORITY

BACKGROUND


On January 24,2011, the City Council held a noticed public hearing pursuant to


Proposition 218 regarding a pass-thru increase in the City's water rates. At the time of the hearing,


Council discussion involved the reason for the rate increase, speeifieally, why the County Water


Authority (CWA) was required to raise its rates, thus leading to the instant pass-thru hearing. One

of the reasons brought up during the discussion was the pending lawsuit between the Metropolitan


Water Distriet (MWD) of Southern California and the CWA, wherein CWA alleges that MWD is

illegally charging its member agencies rates that they should otherwise be entitled to pay.

ANALYSIS AND CONCLUSION


The City Council requested this Office to conduct legal research into action the City


might take against CW A or MWD rate increases. This Office has located the attached Report to

the Honorable Mayor and City Couneil dated October 4, 1991, which concludes that the City has


no legal or regulatory recourse with regard to the recent MWD or CWA rate increases (see

page 7).

We have conducted additional legal research to determine if the conclusions in the 1991


Report should be changed due to changes in legislation or case law. We have determined that the

conclusions in the 1991 Report remain valid.
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WATER DISTRICT


At i t s  m e e t in g  o f  J u l y  3 0 , 1991, t h e  S an D iego c i t y  c o u n c i l

d i r e c t e d  t h i s  o f f i c e  t o  exam in e and r e p o r t  on a c t i o n s  t h e  C o u n c i l

c o u ld  t a k e  w i t h  r e g a r d  t o  r a t e  i n c r e a s e s  im posed by t h e  C i t y ' s

m a jo r w a te r s u p p l i e r s ,  t h e  S an D iego C ou n ty W ate r A u t h o r i t y

("CWA") an d t h e  S o u th e rn  C a l i f o r n i a  M e t r o p o l i t a n  W ate r D i s t r i c t

("MWD"). s p e c i f i c a l l y ,  we w e re a s k e d  t o  e x p l a i n  t h e  C i t y ' s  l e g a l

r e l a t i o n s h i p  w i t h  t h e s e  tw o p u b l i c  a g e n c i e s  w he re t h e i r  s e t t i n g

o f  w a te r r a t e s  i s  a t  i s s u e .  Some f a c t o r s  p rom p t in g  t h e  i n q u i r y

in c lu d e d  r e c e n t  r a t e  i n c r e a s e s  by b o th  t h e  CWA and t h e  MWD, and

th e  f a c t  t h a t  t h e  MWD i s  p e r c e i v e d  t o  h av e c a s h  r e s e r v e s  w h ich

m igh t w e l l e x c e e d  i t s  o p e r a t i v e  n e e d s .  We h av e g iv e n

c o n s i d e r a t i o n  t o  t h e  q u e s t i o n  a s  i t  p e r t a i n s  t o  b o th  a g e n c i e s ,

an d a s e x p l a i n e d  more  f u l l y  b e low , i t  a p p e a r s  t o  u s t h a t  on

a v a i l a b l e  e v id e n c e  t h e r e  i s  no l e g a l  a c t i o n  t h e  c i t y  c o u ld

r e a s o n a b ly  t a k e  t o  c o n t r o l p ro p o s e d  r a t e  i n c r e a s e s  by t h e  CWA and

th e  MWD. T he f o l l o w in g  e x p l a n a t i o n s  g i v e  t h e  b a s e s  o f  o u r

c o n c l u s i o n s , f i r s t  w i th  r e s p e c t  t o  t h e  CWA and th e n  a s  t o  t h e

MWD.


county water Authority

The q u e s t i o n  a s  t o  what t h e  c i t y  c a n  do a b o u t t h e  r a t e s  s e t

by t h e  CWA i s  n o t a new on e . I n  a memorandum t o  t h e  C i t y  Manager

d a te d  May 7 , 1947 , a copy o f  w h ic h i s  a t t a c h e d  a s E n c lo s u r e  (1 ) ,

( th e n ) C i t y  A t to r n e y  J . F .  Du Pau l a n a ly z e d  t h e  s t a t u t e s  w h ic h g iv e

t h e  CWA i t s  r a t e  s e t t i n g  a u t h o r i t y  and d e te rm in e d  t h a t ,  a b s e n t

some c om p e l l in g  c a u s e  i n  e q u i t y ,  t h e  r a t e  p ro b lem  p r e s e n t e d  t o

him l i k e l y  c o u ld  n o t be rem e d ie d i n  t h e  c o u r t s .  A lth o u g h Mr.

DUPau l's memorandum i s  somewhat d a t e d  an d t h e  f a c t s  b e f o r e  him

were  t o  some e x t e n t  d i f f e r e n t  f rom t h o s e  now a t  i s s u e ,  t h e  b a s i c

COncern f o r  t h e  a u t h o r i t y  and l i m i t a t i o n s  o f  t h e  CWA i n  s e t t i n g

w a te r r a t e s  rem a in s t h e  same . S in c e  t h e r e  h av e b e e n no m a t e r i a l

change s i n  t h e  law , we commend h i s  a d v i c e  t o  you  a s  b e in g  a s

v a l i d  to d a y  a s  i t  was i n  1947. However, we w i l l  r e p e a t  and

eXpand u pon t h a t  a d v ic e  i n  t h e  c o n t e x t  o f  c u r r e n t  c i r c u m s t a n c e s .
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o c t o b e r  4, 1991

The CWA d e r i v e s  i t s  a u t h o r i t y  t o  s e t  r a t e s  f rom t h e  v e r y

l e g i s l a t i o n  w h ich p e rm i t t e d  i t s  f o rm a t io n  - t h e  c o u n ty w a t e r

A u th o r i ty  Ac t . s t a t u t e s  o f  1943 , c h a p t e r  545 , a s  amended, (C a l .

U n cod if ie d W ate r A c ts , Ac t 9100 (D e e r in g  19 7 0 )) .  s e c t i o n  5 o f

t h e  CWA Act i s  e n t i t l e d  "Powers o f  i n c o r p o r a t e d  a u t h o r i t y , "  and

s u b d iv i s i o n  (13) e x p r e s s l y  p ro v id e s f o r  t h e  power:

To f i x ,  r e v i s e ,  and c o l l e c t  r a t e s  o r o t h e r

c h a r g e s  f o r  t h e  d e l i v e r y  o f  w a t e r , u s e  o f  any

f a c i l i t i e s  o r p r o p e r t y , o r  p r o v i s i o n  o f

s e r v i c e s .  I n  f i x i n g  r a t e s  t h e  b o a rd may

e s t a b l i s h  r e a s o n a b l e  c l a s s i f i c a t i o n s  among


d i f f e r e n t  c l a s s e s  and c o n d i t i o n s  o f  s e r v i c e ,

b u t r a t e s  s h a l l  be th e  same f o r  s im i l a r

c l a s s e s  and c o n d i t i o n s  o f  s e r v i c e .

s e c t i o n  7 o f  t h e  CWA Ac t, s u b d i v i s i o n  ( j ) ,  p ro v id e s  t h a t :

T he b o a rd  o f  d i r e c t o r s ,  s o  f a r  a s p r a c t i c -

a b l e ,  s h a l l  f i x  su c h r a t e  o r r a t e s  f o r  w a te r

a s  w i l l  r e s u l t  i n  re v e n u e  w h ich w i l l  p ay t h e

o p e r a t i n g  e x p e n se s o f  t h e  a u t h o r i t y ,  p ro v id e

f o r  r e p a i r s  and m a in te n a n c e , and p ro v id e  f o r

t h e  paym en t o f  t h e  i n t e r e s t  and p r i n c i p a l  o f

t h e  bonded d e b t . . . .

I f  t h e  re v e n u e s f rom r a t e  paym en ts p ro v e  t o  be in a d e q u a t e  t o

pay th e  i n t e r e s t  o r  p r i n c i p a l  o f  bonded in d e b t e d n e s s , s u b d i v i s i o n

( j ) o f  s e c t i o n  7 f u r t h e r  em powers t h e  b o a rd  o f  d i r e c t o r s  t o  le v y

a t a x  on t h e  r e a l  and p e r s o n a l p r o p e r t y  w i t h i n  CWA b o u n d a r i e s t o

make u p t h e  d i f f e r e n c e  ne eded t o  mee t bond o b l i g a t i o n s .  While

t h e  i s s u e  p r e s e n t l y  u n d e r c o n s i d e r a t i o n  in v o lv e s  r a t e s  r a t h e r

th a n  t a x e s , we m en tio n t h i s  p r o v i s i o n  b e c a u s e  i t  m ig h t be a rg u e d

t h a t  i f  r a t e s  a r e  h ig h  enou gh t o  p ro d u c e re v e n u e s which w i l l

c ov e r a l l  CWA o p e r a t i n g  and d e b t e x p e n s e s , th e n  no t a x e s  o u g h t

t o  be l e v i e d .  Howev er, we a r e  n o t aw are o f  any f a c t s  w h ich

s u g g e s t t h a t  r e v e n u e s f rom th e  new ly imposed r a t e s  w i l l  in d e e d

be ad e q u a te  t o  c o v e r a l l  o p e r a t i o n s  and bond e x p e n s e s com in g d u e ,

an d th u s a t a x  c o u ld  c o n c e iv a b ly  s t i l l  b e l e v i e d . 

l

The CWA l e g i s l a t i o n  e n v i s i o n s  a s e l f - s u s t a i n i n g  Wate r

A u th o r i ty  whe re re v e n u e s f rom r a t e  paym en ts i d e a l l y  w i l l  s u p p o r t

l I n  a te l e p h o n e  c o n v e r s a t i o n  on se p tem b e r 24, 1991, CWA


F in an c e Manager J im  Munson r e p r e s e n t e d  t o  t h i s  o f f i c e  t h a t  t h e

CWA p r e s e n t l y  l e v i e s  a t a x  i n  t h e  amou nt o f  .0032 c e n t s  on e ac h

$100.0 0 o f  a s s e s s e d  v a l u a t i o n  i n  o r d e r t o  pay d e b t s e r v i c e  on

g e n e r a l o b l i g a t i o n  bonds i s s u e d  i n  1957 and 1966. T h is t a x ,

he s a y s , g e n e r a t e s  an an n u a l re v e n u e  o f  ro u g h ly  $ 4 .5  m i l l i o n ,

a c om p a ra t iv e ly  sm a l l amou nt o f  t h e  CWA's an n u a l re v e n u e .
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' t s  o p e r a t i o n s , i n c l u d i n g  t h e  f i n a n c i n g  o f  d e b t .  Bu t w he re r a t e

~ v en u e s may f a l l  s h o r t  o f  i t s  f i s c a l  n e e d s , t h e  l e g i s l a t u r e  h a s

r e d o w e d th e  CWA w i th  t a x i n g  a u t h o r i t y  t o  e n s u r e  i t s  a b i l i t y  t o

e n e r a t e  ..and t o  d i s c h a r g e  d e b t .  T hu s , i t  i s  c l e a r  t h a t  s u b d i v i -

°lo n  ( j ) o f  s e c t i o n  7 a u t h o r i z i n g  t h e  b o a rd  o f  d i r e c t o r s  t o  s e t

~ates im p l i e s  t h a t  t h e  b o a rd  i s  t o  c o n s i d e r  e x i s t i n g  c i r c u m -

s t a n c e s  and u s e  i t s  sou nd d i s c r e t i o n  i n  f i x i n g  t h e  r a t e s .  Mr.

D u P a u l 's memorandum makes e x p r e s s  r e f e r e n c e  o f  t h e  words " s o  f a r

a s p r a c t i c a b l e "  w h ich p r e c e d e  t h e  words " s h a l l  f i x  su c h r a t e  o r

r a t e s " i n  s u b d i v i s i o n  ( j ) o f  s e c t i o n  7 . We a g r e e  t h a t  t h e

p u r p o r t o f  t h e s e  w ords i s  t h e  in v e s tm e n t o f  d i s c r e t i o n a r y  pow ers

i n  t h e  b o a rd  o f  d i r e c t o r s  o f  t h e  CWA t o  f i x  r a t e s  a s  i t  deems

r e a s o n a b ly  a p p r o p r i a t e .

s e c t i o n  3 o f  t h e  CWA Ac t p r o v i d e s :

c o u n ty  w a te r a u t h o r i t i e s  may b e o r g a n i z e d  and

i n c o r p o r a t e d  h e r e u n d e r by tw o o r  more p u b l i c

a g e n c i e s  i n  any c o u n ty , w h ich p u b l i c  a g e n c i e s

n e e d n o t be c o n t i g u o u s , and when so i n c o r -

p o r a t e d ,  s u c h  a u t h o r i t i e s  s h a l l  e x e r c i s e  t h e

pow e rs h e r e i n  e x p r e s s l y  g r a n t e d , t o g e t h e r

w i th  su c h im p l i e d  pow e rs a s  a r e  n e c e s s a r y  t o

c a r r y  o u t t h e  o b j e c t s  and p u rp o s e s o f  s u c h

a u t h o r i t i e s .  Each su c h a u t h o r i t y  when s o

o r g a n i z e d , s h a l l  be a s e p a r a t e  and in d e p e n -

d e n t p o l i t i c a l  c o r p o r a t e  e n t i t y .

. The CWA i s  t h u s  a d i s t i n c t  g o v e rnm e n ta l e n t i t y  and t h e

12~3D

f i x i n g  o f  r a t e s  by i t s  b o a rd  i s  a l e g i s l a t i v e  f u n c t i o n  w h ich i s

a c c o rd e d g r e a t  d e f e r e n c e  by t h e  c o u r t s .  R a t e s  s e t  by a p u b l i c

c o r p o r a t i o n  o r d i n a r i l y  w i l l  n o t b e j u d i c i a l l y  q u e s t i o n e d  o r  A'\ LI

c 'fUnte rmanded . Marin W ate r and Power Co. v . Town o f  S a u s a l i t o ,  V r -

1&8 C a l . 587, 594 (1914 ). When a m u n ic ip a l o r  o th e rw i s e  p u b l i c

cQ rp o ra t io n  su c h a s  t h e  CWA p o s s e s s e s  t h e  e x p r e s s  a u t h o r i t y  t o

bu y a n d ; s e l l  w a te r by c o n t r a c t  and t o  f i x  r a t e s  u n d e r t h o s e

,? o n t r a c t s , t h e  te rm s o f  t h e  a g re em e n ts r e s t  w i t h i n  t h e  d i s c r e t i o n

o f . a u t h o r i t i e s  o f  t h a t  p u b l i c  c o r p o r a t i o n  and may o n ly  be

by t h e  c o u r t s  i n  c a s e s  o f  f r a u d , a b u s e , o r  e x c e s s

, o r i n e q u i t y  i n  t h e  te rm s o f  t h e  a g r e em e n ts . I d .  a t

i s  t h e r e f o r e  c l e a r  t h a t  a c o u r t w i l l  n o t s e t  a s i d e  r a t e s

t h e  CWA b o a rd  o f  d i r e c t o r s  a b s e n t p r o o f  o f  one o f  t h e

f a c t o r s .

I t  i s  a l s o  p l a i n  t h a t  t h e  P u b l i c  u t i l i t i e s  comm iss io n ,

~"~~ll h a s  a u t h o r i t y  t o  r e g u l a t e  t h e  r a t e s  o f  p u b l i c  u t i l i t y 

;c:o!'pc'ra~L'Ul1~, d o e s n o t h av e j u r i s d i c t i o n  t o  r e g u l a t e  t h e  r a t e s

p u b l i c  c o r p o r a t i o n s  l i k e  t h e  CWA. T h is i s  b e c a u s e  p u b l i c

~~~tt~ c o r p o r a t i o n s  l i k e  t h e  CWA have a s t r u c t u r e  and p u rp o s e

~

{rf~~~~!~s~ilm~:~i;~lar t o  m u tu a l w a t e r com pan ie s w h ich a r e  exempt f rom

r e g u l a t i o n .  P u b l i c  u t i l i t i e s  Code s e c t i o n  2705

t h e  f o l l o w in g  p e r t i n e n t  la n g u a g e :
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Any c o r p o r a t i o n  o r a s s o c i a t i o n  wh ich i s

o r g a n i z e d  f o r  t h e  p u rp o s e s o f  d e l i v e r i n g

w a t e r  t o  i t s  s t o c k h o l d e r s  o r  members a t

c o s t ,  . . . and wh ich d e l i v e r s  w a te r t o  no

on e e x c e p t i t s  s t o c k h o l d e r s  an d members, o r

t o  t h e  s t a t e  o r any ag e n cy o r  d e p a r tm e n t

t h e r e o f ,  t o  any c i t y ,  c o u n ty , s c h o o l d i s -

t r i c t ,  o r  o t h e r  p u b l i c  d i s t r i c t ,  o r  t o  any

o t h e r  m u tu a l w a te r company, a t  c o s t ,  i s  n o t a

p u b l i c  u t i l i t y ,  and i s  n o t s u b j e c t  t o  t h e

j u r i s d i c t i o n ,  c o n t r o l  o r  r e g u l a t i o n  o f  t h e

comm iss ion . . . .

13()O


T h is s e c t i o n  c o n c lu d e s w i th  a s t a t e m e n t t h a t  t h e  te rm  " c o s t "

means "w i th o u t p r o f i t . "  s i n c e  t h e  l e g i s l a t i o n  c r e a t i n g  t h e  CWA


a u t h o r i z e s  i t  t o  f i x  r a t e s  and l e v y  t a x e s  t o  m a in t a i n  i t s 

o p e r a t i o n s , d e v e lo p  i t s  sy s tem s , and p ay bond d e b t ,  b u t d o e s n o t

p ro v id e  f o r  t h e  making o f  p r o f i t ,  and b e c a u s e  t h e  CWA b o a rd  o f

d i r e c t o r s  i s  composed o f  members r e p r e s e n t i n g  i t s  com ponen t

p a r t s ,  a s t r o n g  an a lo g y e x i s t s  t o  t h e  e x em p tio n o f  m u tu a l

compan ie s c o n t a i n e d  i n  P u b l i c  u t i l i t i e s  Code s e c t i o n  2705 . T he

r e a s o n s u n d e r l y i n g  t h e  e x em p tio n c r e a t e d  by t h a t  s t a t u t e  a r e

p r e s e n t when m a jo r c u s tom e rs h av e a v o i c e  i n  t h e  management o f

t h e  u t i l i t y  and a r e  i n  a p o s i t i o n  t o  e f f e c t i v e l y  e n f o r c e  t h e i r

p r o p o r t i o n a t e  r i g h t s  a s s t o c k h o l d e r s ;  t h e  o p p o s i t e  i s  t r u e  when


maj.or c u s tom e r s do n o t hav e s u c h  r i g h t s .  C orona c i t y  w a t e r  Co. ()P

v . P u b l i c  u t i l i  t i e s  comm iss ion , 54 C a l . 2d 834 838, 839 (1960). r-----

T h e ' l e g i s l a t i v e  p u rp o s e  b e h in d  t h e  e x em p tio n f rom comm iss io n

r e g u l a t i o n  p r o v i d e s  t h a t  when a m u tu a l w a t e r  c o r p o r a t i o n  i s

s u b s t a n t i a l l y  c u s t o m e r - c o n t r o l l e d  and d e l i v e r s  w a te r a t  c o s t ,  t h e

u s u a l j u d i c i a l  c o n t r a c t  rem e d ie s a v a i l a b l e  t o  th o s e .w h o  d e a l w i th

i t  a r e  an a d e q u a t e  S U b s t i t u t e  f o r  p u b l i c  u t i l i t y  r e g u l a t i o n .  I d .

The CWA, o f  c o u r s e , i s  n o t e x p r e s s l y  a m u tu a l company an d i t s 

members do n o t own s t o c k  i n  t h e  s e n s e  o f  p r i v a t e  ow n e r s h ip .

Ra th e r th a n  b e in g  e l e c t e d  by s t o c k h o l d e r s ,  t h e  CWA d i r e c t o r s  a r e

a p p o in te d  by e a c h  member ag e n c y . Hence , r a t e p a y e r s  h a v e  i n d i r e c t

r e p r e s e n t a t i o n  th ro u g h  t h e i r  mem ber a g e n c i e s  and t h e i r  ag e n cy

a p p o in t e e s .  T he CWA t h e r e f o r e  c a n n o t s e t  r a t e s  w i t h o u t du e

r e g a rd  t o  t h e  r a t e p a y e r s ,  f o r  t h e  r a t e p a y e r s  c o n t r o l  t h e

c om po s i t io n  o f  t h e  CWA b o a rd . T he c i t y  o f  S an D ie g o , a s  a

component mem ber o f  t h e  CWA, h a s a p r o p o r t i o n a t e  v o i c e  i n  i t s 

management by v i r t u e  o f  i t s  r i g h t  t o  a p p o i n t r e p r e s e n t a t i v e s  t o

th e  b o a rd  o f  d i r e c t o r s .  F o r t h e s e  r e a s o n s  we a r e  c e r t a i n  t h a t

th e  CWA i s  n o t s u b j e c t  t o  r e g u l a t i o n  by t h e  P u b l i c  u t i l i t i e s 

C ommission.

s i n c e  t h e  P u b l i c  u t i l i t i e s  comm iss io n l a c k s  j u r i s d i c t i o n  t o

r e g u l a t e  t h e  CWA, we n e x t c o n s i d e r  w h e th e r , u n d e r p r e s e n t

c i r c u m s ta n c e s , a c o u r t  m ig h t f i n d  a c om p e l l in g  e q u i t a b l e  r e a s o n

to  'v a c a t e  r a t e s  p r e s e n t l y  s e t  by t h e  CWA b o a rd . Even i f  t h e r e

were su ch r e a s o n , a c o u r t wou ld o n ly  hav e a u t h o r i t y  t o  s e t  a s i d e
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n r e a s o n a b l e  r a t e s  b u t c o u ld  n o t i t s e l f  f i x  r a t e s .  D u r a n t v .

~itY o f  B e v e r l y  H i l l s ,  39 C a l .  App. 2d 133 (1940). We r e c a l l  Mr.

D u P a u l 's d i s c u s s i o n  o f  e q u i t a b l e  b a s e s  f o r  r e l i e f  s e t  f o r t h  i n

ag e s s e v e n  th r o u g h  n in e  o f  h i s  memorandum, b u t t h e  f a c t s  o f  t h e

~ituation   t h e n  c o n f r o n t i n g  him w e re much d i f f e r e n t  t h a n  t h o s e

whic h now e x i s t .

T he s i t u a t i o n  i n  1947 was s u c h  t h a t  t h e  c i t y  o f  S an D ie g o

was t h e  o n ly  com ponen t member o f  t h e  CWA w h ich had c o n t r a c t e d  t o

buy any w a t e r  f rom i t .  T hu s i t  was b e l i e v e d  t h a t  t h e  CWA, i n

o rd e r t o  make f i n a n c i a l  e n d s m e e t , h ad s h i f t e d  a d i s p r o p o r t i o n a t e

b u rd e n ,o n to t h e  C i t y  by i n c l u d i n g  a h e a v y s u r c h a r g e  on t h e  p r i c e

o f  w a te r ( i t  was s a i d  t h a t  CWA b o u g h t t h e  w a t e r f o r  $ 8 . 0 0 p e r

a c r e - f o o t  f rom  MWD and i n  t u r n  s e t  r a t e s  t o  t h e  C i t y  a t  $ 12 .00

p e r a c r e - f o o t ) .  Unde r t h o s e  f a c t s  we b e l i e v e  Mr. Du Pau l was

q u i t e  r i g h t  t o  a t  l e a s t  s u g g e s t t h e  p o s s i b i l i t y  o f  m ak ing an

e q u i t a b l e  c l a im  t h a t  t h e  r a t e  was d i s p r o p o r t i o n a t e  t o  b e n e f i t s

r e c e i v e d  by t h e  C i t y ,  and t h a t  t h e  r a t e  was t h e r e f o r e

u n r e a s o n a b le  o r  d i s c r im i n a t o r y  o r  c o n f i s c a t o r y .

I n  c o n t r a s t  t o  t h o s e  f a c t s  a r e  p r e s e n t  c i r c u m s t a n c e s .  T he

C i ty  o f  S an D ie g o i s  no lo n g e r t h e  o n ly  mem ber o f  t h e  CWA p a y in g

r a t e s  t o  i t  u n d e r c o n t r a c t  f o r  w a t e r  s u p p ly .  Most, i f  n o t  a l l ,

CWA members a r e  now t o  some e x t e n t  s u p p l i e d  by i t .  T he r a t e s  a s

p r e s e n t l y  s e t  a p p ly  t o  a l l  members a l i k e  and t h e r e  i s  no e v id e n c e

t h a t  im p o s i t i o n  o f  t h e s e  r a t e s  u pon a l l  b u y e r s  r e s u l t s  i n  a

d i s p r o p o r t i o n a t e  b u rd e n  on t h e  c i t y  o f  S an D ie g o . T he C i t y  t h u s

wou ld n o t a p p e a r t o  h av e a c l a im  t h a t  i t  h a s b e e n  u n f a i r l y

s i n g l e c l . o u t .

CWA b o a rd  mem ber Mike Madigan e x p l a i n s  i n  a l e t t e r  t o  t h e

C i ty  Manage r, d a t e d  J u n e  19 , 1991 ( a t t a c h e d ) ,  t h a t  t h e  r e c e n t

$ lS .O O p e r a c r e - f o o t  r a t e  i n c r e a s e ,  a s  w e l l a s  t h o s e  w h ic h may be

p lan n e d i n  t h e  n e a r  f u t u r e ,  a r e  e n t i r e l y  f o r  t h e  p u rp o s e  o f

f u n d in g i t s  p l a n n e d  c a p i t a l  im p rov em en t p r o j e c t s .  T he CWA h a s

a s s e r t e d  a r a t i o n a l  b a s i s  f o r  m ak ing t h e  d e c i s i o n  t o  r a i s e  r a t e s ,

an d i t  i s  m o s t l i k e l y  t h a t  a c o u r t  w ou ld d e c l i n e  t o  q u e s t i o n

th e s e  g ro u n d s . C o u r t s  w i l l  n o t h e a r  c o m p la i n t s  a b o u t t h e  s e t t i n g 

o f  r a t e s  u n l e s s  t h e r e  i s  some p r o o f  o f  f r a u d  o r  p r o o f  t h a t  t h e

l e g i s l a t i v e  d i s c r e t i o n  o f  t h e  b o a rd  was p a t e n t l y  a b u s e d . A b s e n t

su ch f a c t u a l  s u p p o r t ,  j u d i c i a l  r e l i e f  wou ld n o t b e  a v a i l a b l e .

M e t r o p o l i t a n  w a t e r  D is tr ict

The f o r e g o i n g  d i s c u s s i o n  r e l a t i n g  t o  t h e  r a t e  s e t t i n g 

a u t h o r i t y  o f  t h e  CWA i s  l a r g e l y  t r a n s f e r a b l e  t o  t h e  MWD. T he MWD


was f o rm ed i n  1928 p u r s u a n t t o  t h e  M e t r o p o l i t a n  W ate r D i s t r i c t

Ac t, S t a t u t e s  o f  1927 , c h a p t e r  429 (C a l .  U n c o d i f i e d  w a t e r A c t s ,

Act 9129 (D e e r in g  1 9 7 0 )) .  T he A c t was r e p e a l e d  and r e e n a c t e d  by

th e  M e t r o p o l i t a n  W ate r D i s t r i c t  A c t o f  1969 . S t a t u t e s  o f  1969 ,

c h a p te r 209, a s  amended (C a l . U n c o d i f i e d  W ate r A c t s , A c t 9129b
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(D ee rin g 1970)) 2. 

r i g h t s ,  and d u t i e s  

T h i s  l e g i s l a t i o n  now d e f i n e s  t h e  s t r u c t u r e ,

o f  t h e  MWD.


The MWD i s  a q u a s i -m u n i c i p a l c o r p o r a t i o n  w h ich ( l i k e  t h e

CWA) i s  an in d e p e n d e n t p o l i t i c a l  c o r p o r a t e  e n t i t y .  s e c t i o n  26;

c i t y  o f  Pa sad e n a v . C h am b e r la in , 204 C a l .  653 (1928 ). I t  i s

managed by a b o a rd  o f  d i r e c t o r s  w h ich h a s  b e e n g iv e n  t h e

a u t h o r i t y  t o  s e t  r a t e s  f o r  t h e  w a te r i t  s e l l s .  s e c t i o n s  50 e t

s e q . ;  s e c t i o n  131. T he MWD p o s s e s s e s  a l l  pow e rs e x p r e s s l y  s e t

f o r t h  i n  t h e  l e g i s l a t i o n  a u t h o r i z i n g  i t s  f o rm a t i o n  a s w e l l a s

su ch powers a s  may r e a s o n a b ly  be im p l i e d  f rom t h e  A c t . s e c t i o n

120. When t h e  MWD b o a rd  s e t s  r a t e s ,  i t  p e r f o rm s a l e g i s l a t i v e

f u n c t io n  e x p r e s s l y  w i t h i n  i t s  a u t h o r i t y .

J
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We r e f e r  t o  t h e  d i s c u s s i o n  o f  t h e  CWA abov e f o r  t h e

a u t h o r i t i e s  w h ich h o l d  t h a t  t h i s  l e g i s l a t i v e  f u n c t i o n  c a n n o t be

c o n t r o l l e d  by t h e  c o u r t s ,  a b s e n t c om p e l l i n g  f a c t s  t h a t  w i l l

s u p p o r t e q u i t a b l e  c l a im s .  As a p u b l i c  n o n - p r o f i t  c o r p o r a t i o n

e s t a b l i s h e d  p r im a r i l y  t o  s u p p ly  w a t e r t o  i t s  componen t members ,

t h e  MWD l i k e w i s e  wou ld n o t be s u b j e c t  t o  r e g u l a t i o n  by t h e  P u b l i c

u t i l i t i e s  C omm ission . I t s  m a jo r b u y e r s , o n e o f  which i s  t h e  CWA,


have a v o ic e  i n  t h e  s e t t i n g  o f  r a t e s  b e c a u s e  t h o s e  b u y e r s hav e

r e p r e s e n t a t i v e s  on t h e  MWD bo a rd ( s e c t i o n s  51 and 5 2 ) .

One im p o r t a n t d i s t i n c t i o n  b e tw e e n t h e  C i t y ' s  r e l a t i o n  t o  t h e

CWA and i t s  r e l a t i o n  t o  t h e  MWD i s  t h e  f a c t  t h a t  t h e  C i t y  i s  n o t

a component member o f  t h e  MWD and t h e r e f o r e  makes no a p p o in tm e n ts

t o  i t s  b o a rd . T h i s  i s  b e c a u s e  t h e  C i t y  d o e s n o t bu y w a t e r

d i r e c t l y  f rom t h e  MWD. The C i t y  t h e r e f o r e  h a s  no a p p o in t e d  v o i c e

on th e  MWD b o a rd , b u t do e s hav e somewhat o f  an i n d i r e c t  v o i c e

i n s o f a r  a s t h e  CWA i s  r e p r e s e n t e d  on t h a t  b o a r d .  T he C i t y ' s  l a c k

o f  d i r e c t  p r i v i t y  w i t h  t h e  MWD wou ld seem t o  make c o n t e n t i o n s

abou t u n r e a s o n a b le  r a t e s  more d i f f i c u l t  t o  p u r s u e  b e c a u s e  th e

c i t y  i s  n o t ev en a d i r e c t  b u y e r o f  MWD w a t e r .  G ra n te d , t h e  C i t y

u l t im a t e l y  d o e s bu y MWD w a te r , b u t t h i s  i s  th r o u g h  t h e  CWA and

hence , i s  d e r i v a t i v e  an d n o t d i r e c t .  I t  a p p e a r s  th e n  t h a t  a s a

m a t te r o f  s t a n d i n g  t o  com p la in a b o u t r a t e  s e t t i n g  a b u s e s o r

i n e q u i t i e s  im posed by t h e  MWD b o a rd , t h e  CWA wou ld be a n e c e s s a r y

p a r t y .

T he re a g a i n , on t h e  b a s i s  o f  p r e s e n t  f a c t s ,  we a r e  aw are o f

no e v id e n c e  t h a t  wou ld s u p p o r t a c l a im  f o r  e q u i t a b l e  r e l i e f  f rom

th e  p r e s e n t r a t e s ,  b e t h e  c om p la in t made by t h e  CWA o r  t h e  C i t y .

T ru e , one im p o r t a n t f a c t o r  i n  a s s e s s i n g  t h e  e q u i t i e s  o f  t h e

r e c e n t r a t e  i n c r e a s e  i s  t h e  e x t e n t  o f  MWD r e s e r v e s .  B u t t h e  MWD


m a in ta in s t h a t  t h e  r e s e r v e s ,  how eve r e x t e n s i v e  th e y  may b e , a r e

v l t a l  t o  i t s  c a p i t a l  improvem en t p ro g ram . Mr. Madigan , who i s

a l s o  a MWD bo a rd  member, e x p l a i n s  t h a t  t h e  r e c e n t  $25 p e r  a c r e -

f o o t r a t e  i n c r e a s e  i s  a d e q u a te  t o  k e e p t h e  MWD c a p i t a l  p rog ram on

2All f u r t h e r  s t a t u t o r y  r e f e r e n c e s  a r e  t o  t h e  MWD Ac t o f  1969.
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t r a c k  o n ly  th r o u g h  drawdown o f  t h e  MWD r a t e  s t a b i l i z a t i o n  f u n d ,

and t h a t  i f  t h e  r e s e r v e  f u n d s w e re n o t b u i l t  t o  t h e  p o i n t  w he re

th e y  a r e  to d a y , r a t e s  wou ld be much h i g h e r  i n  s u c c e e d in g  y e a r s .

U n le s s c o n t r a r y  e v id e n c e  e x i s t s ,  no v a l i d  o b j e c t i o n  t o  t h e  r a t e s

w i l l  be f ou nd by t h e  c o u r t s .  Aga in , o n ly  i f  i t  c a n  b e sh own t h a t

t h e  MWD bo a rd  p e r p e t r a t e d  a f r a u d  o r  c l e a r l y  a b u s e d  i t s 

d i s c r e t i o n  w i l l  c o u r t s  i n t e r v e n e .

C o n c lu s io n

I n  c o n s i d e r a t i o n  o f  a l l  t h e  p r e s e n t  f a c t s ,  t h e  c i t y  o f  S an

Die go h a s no l e g a l  o r  r e g u l a t o r y  r e c o u r s e  w i th  r e g a r d  t o  t h e

r e c e n t CWA and MWD r a t e  i n c r e a s e s .  T h e r e f o r e , we r e s p e c t f u l l y

recommend, a s  Mr. Du Pau l d i d  i n  1947, t h a t  t h e  H on o ra b le  Mayor


and c i t y  c o u n c i l  " i n s t r u c t  t h e  r e p r e s e n t a t i v e s  o f  t h e  C i t y  o f  S an

D iego on t h e  b o a rd  o f  d i r e c t o r s  o f  t h e  S an D iego C ou n ty W ate r

A u th o r i t y  o f  t h e i r  p o l i c y  i n  t h i s  m a t t e r . "  I n  t u r n ,  t h e  CWA


m igh t be u rg e d t o  i n q u i r e  o f  i t s  r e p r e s e n t a t i v e  on t h e  MWD b o a rd

o f  d i r e c t o r s  e x a c t l y  w ha t f a c t s  s u p p o r t t h e  r a t e  i n c r e a s e .

Althou gh we b e l i e v e  t h a t  b o th  b o a rd s h av e a l r e a d y  e x p l a i n e d  t h e i r

p o s i t i o n s ,  more d e t a i l e d  f a c t u a l  in f o rm a t i o n  m ig h t b e  r e v e a l e d

r e g a r d in g  t h e  r e v e n u e s , r e s e r v e s ,  e x p e n s e s , and p la n n e d  c a p i t a l

im provem en ts o f  t h e  CWA and t h e  MWD.
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