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DEDICATION OF REAL PROPERTY FOR PARK AND RECREATION PURPOSES


PURSUANT TO CALIFORNIA SENATE BILL NO. 1169 AND SAN DIEGO CHARTER


SECTION 55

INTRODUCTION


San Diego Charter section 55 (Section 55) provides for the dedication of property owned

in fee by the City for park and recreation purposes by means of a City Council ordinance or

statute by the State Legislature. On September 12, 2012, California Senate Bill No. 1169 (SB

1169) was chaptered amending California Fish and Game Code section 2831. Section 283 l(a)


dedicates for park and recreational purposes City of San Diego lands designated as of January 1,

2013, as open space lands in a document entitled "Declaration of the Dedication of Land." The

Declaration is to be approved by the City Council by a resolution. See SB 1169 attached as

Attaclnnent A. SB 1169 reserves to the City Council the authority to grant easements for utility

purposes in, under, and across dedicated prope1iy, if those easements and facilities do not

significantly interfere with the park and recreational use of the prope1iy. The City Council will

be considering for approval a resolution that includes a list of designated open space prope1iy


owned in fee by the City, and thereby dedicating the prope1iy for park and recreation purposes


pursuant to SB 1169.


San Diego Canyonlands (SDC) presented to the City a list of approximately 11,000 acres

of prope1iy that SDC recommends for dedication by SB 1169. Some of the properties proposed

by SDC for dedication are outside of the City's jurisdictional limits. Some of the prope1iies


proposed by SDC for dedication do not meet the conditions outlined in Council Policy 700-17


(CP 700-17). Some of the prope1iies proposed by SDC for dedication have been identified by

SAND AG (San Diego Association of Govenm1ents) as possibly being needed for future light rail


or railroad purposes. Staff from the Park and Recreation Depaiiment, the Real Estate Assets


Depmiment, and other depaiiments as necessary, reviewed the list provided by SDC and

reconm1ended 5,881 acres for dedication at the Land Use and Housing Conm1ittee (LU&H)

meeting held on October 17, 2012. At the conclusion of the discussion on this item, LU&H

reconm1ended that the City Council dedicate all of the approximately 11,000 acres proposed by

SDC and any additional prope1iy recommended by the Community Plaiming Groups. LU&H

also requested that this Office advise the City Council on issues raised at the meeting regarding


pern1itted uses for, and restrictions on, prope1iy dedicated for park and recreation purposes.
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QUESTIONS PRESENTED


November 20, 2012

1. May real prope1iy that is owned in fee by the City and located outside of the

City's jurisdictional boundaries be dedicated for park and recreation purposes pursuant to

Section 55?

2. May City Council waive CP 700-17, Policy on Dedication and Designation of

Park Lands, to include real prope1iy that does not meet the conditions provided in CP 700-17? I f

so, how may the City Council waive CP 700-17?


3. May future railroads and railroad facilities be located on or across real prope1iy

that is owned in fee by the City and has been dedicated for park and recreation purposes pursuant

to Section 55?

4. May bikeways be located on or across real prope1iy that is owned in fee by the

City and has been dedicated for park and recreation purposes pursuant to Section 55?

5. Vvhat is the City's legal recourse when real property that is owned in fee by the

City and has been dedicated for park and recreation purposes pursuant to Section 55 is

encroached upon?


6. Did San Diego Resolution R-256123 (Mar. 30, 1982) (Resolution) dedicate the


prope1iies identified as Fairbanks Country Club for park and recreation purposes pursuant to

Section 55?

SHORT ANSWERS

1. The City does not have the authority to dedicate prope1iy that is ovmed in fee by

the City and is located outside of its jurisdictional boundaries.


2. CP 700-17 is a policy statement of the City Council adopted by resolution.

Therefore, if the City Council were to decide to dedicate prope1iy pursuant to Section 55 that

does not meet the conditions outlined in the policy, the City Council may waive the policy by

another resolution.

3. Future railroads and railroad facilities may be located on or across real prope1iy

owned in fee by the City that has been dedicated for park and recreation purposes pursuant to

Section 55 if the railroad is a public utility and does not significantly interfere with the park and

recreational use of the prope1iy, or if the railroad may coexist with the park purpose of the

prope1iy.


4. Bikeways may be located on or across real property owned in fee by the City that


has been dedicated for park and recreation purposes pursuant to Section 55 if the proposed


bikeway is consistent with the park and recreational use of the prope1iy or if the bikeway is on

the right-of-way of a street or road that is authorized by the City Council pursuant to Section 55.
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5. The City has several options available to address encroachments upon City-owned

real property that has been dedicated for park and recreation purposes pursuant to Section 55

when the encroachment begins after the City acquired fee title to the propeiiy. The City's options

are limited if the encroachment began plior to the City's acquisition of the property if the

encroaching paiiy can satisfy the legal elements necessary to prove adverse possession of, or an


easement by prescription over or upon, the encroaclunent area.

6. The Resolution did not dedicate the properties known as Fairbanks Countiy Club

for park and recreation purposes pursuant to Section 55.

BACKGROUND


Real property may be proposed for public purpose dedications by means of a piivate

grant of property or by action of a public entity. Prope1iy proposed for dedication by plivate

individuals is stlictly constrned according to the tenns of the grant. On the other hand, dedication

by a public entity receives a less strict constrnction. Slavich v. Haniilton, 201 Cal. 299, 303

(1927).


Section 55 provides, in paii, that:

All real property owned in fee by the City heretofore or hereafter


formally dedicated in perpetuity by ordinance of the Council or by

statute of the State Legislature for park, recreation or cemetery


purposes shall not be used for any but park, recreation or cemetery

purposes without such changed use or purpose having been first

authorized or later ratified by a vote of two thirds of the qualified

electors of the City voting at an election for such purpose.


San Diego Chaiier § 55. Real prope1iy owned in fee by the City may be dedicated for the

purposes of park and recreation pursuant to an ordinance or State legislation. Id. The issue, then,

is 1vhat uses are included in park and recreation purposes. A proposed use that is incidental or

ancillary to park and recreation purposes is a proper use of a dedicated park if the incidental or

ancillary use is consistent 1vith park and recreation purposes. Whether a use is incidental or

ancillary to the public's enjoyment of a park is detennined by whether a use is consistent or


inconsistent with park purposes. Slavich, 201 Cal. at 303. For example, museums, restaurants,

hotels, zoological and botanical gardens, libraries, aii galleries and conservatories are all

ancillary to the full enjoyment of dedicated park prope1iy, and thereby consistent with park


purposes. Spires v. City of  Los Angeles, 150 Cal. 64, 66-67 (1906); Slavich, 201 Cal. at 303. On

the other hand, a use that constitutes misuse or a diversion from the park use is inconsistent or

unreasonably interferes v,rith the use of the prope1iy for park ai1d recreation purposes. Simons v.

City of  Los Angeles, 63 Cal. App. 3d 455, 470 (1976); San Vicente Nurse1y School v. Los

Angeles County, 147 Cal. App. 2d 79, 85 (1956); 1 lA  McQuillin Mun. Corp.§ 33:78 (3rd ed.

2012). Use of dedicated park property for a city hall, hospital, jail, municipal buildings or offices

would not be ancillary to the park purpose of promoting the recreation and pleasure of the public


generally, and are thereby inconsistent with park purposes. Spires, 150 Cal. at 67. Therefore, any

use in dedicated park prope1iy must be consistent with the park and recreation purpose.
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There are also those uses of dedicated park property that have been dete1111ined to not

violate the general purpose of the proposed park use as a result of changed conditions, customs,

usages and improvements. Abbot Kinney  Co. v. City o f Los Angeles, 223 Cal. App. 2d 668, 675

(1963); Griffith v. City o f Los Angeles, 175 Cal. App. 2d 331, 337 (1959). For example, when

pdvate land developers dedicated prope1iy to the City of Los Angeles in 1904 for a pleasure park


or beach, the means of transportation to and from the property was by way of electric railroad


cars, horse cars, bicycles and horse-drawn vehicles, but rarely by automobile. Abbot Kinney,  223

Cal. App. 2d at 669-71. In 1954, the city constructed an automobile parking area on a p01iion of

the dedicated prope1iy, approximately seven percent of the total dedicated property. Id. at 671.

The court held that the use of a portion of the prope1iy for parking of automobiles did not violate


the general purpose of the grant of dedication because of the change in the mode of public

transp01iation. Jd. at 675. The parking area allowed for the public's new means of transportation,

which allowed the public to enjoy the park and beach.

The facts of each situation must be evaluated in order to detennine whether a proposed


use is consistent or inconsistent with the dedicated park purpose. Accordingly, case-by-case

analysis must be perfonned each time a use is being considered for property dedicated for park

and recreation purposes.


I. THE CITY DOES NOT HA VE THE AUTHORITY PURSUANT TO THE

CHARTER TO DEDICATE REAL PROPERTY IT O\VNS THAT IS LOCATED

OUTSIDE OF THE CITY'S JURISDICTIONAL LIMITS

Generally, a city has the power to dedicate prope1iy it ovms for a public purpose. City o f

Oakland  v. Burns, 46 Cal. 2d 401, 405 (1956); Copeland v. City o f Oakland, 19 Cal. App. 4th

717, 722 (1993). However, a municipal corporation has "generally no extratenitorial powers of

regulation. It may not exercise its govenmrnntal functions beyond its corporate boundaries." City

o f Oakland v. Brock, 8 Cal. 2d 639, 641 (1937). Govenunental functions are those govenunental

powers delegated to the municipality, the police functions of a city in "conserving the health of

its citizens" and the exercise of dominion and control thereof. Chafor v. City o f Long Beach,  174

Cal. 478, 486 (1917); Benton  v. City o f Santa Monica,  106 Cal. App. 339, 343 (1930).

1

The dedication of prope1iy for park and recreation purposes is a govenmrnntal pO\ver

delegated to the City pursuant to Section 55. Fu1iher, San Diego Chaiier section 3 (Section 3)


states, in relevant pa1i, "The municipal jurisdiction of The City of San Diego shall extend to the

limits and boundaries of said City."

2 

Pursuant to Section 55 and Section 3, the dedication of

property for park and recreational use is a goverm11ental function that may be exercised only

within the tenitorial limits of the City. As a result, the City does not have the authority to


1 

On the other hand, a city may exercise proprietary powers as to prope1iy that it owns located outside of its

corporate boundaries. S.D. Myers, Inc. v. City & County of  San Francisco, 253 F.3d 461, 473 (9th Cir. 2001) (cit ing

Air Cal, Inc. v. City & County of  San Francisco,  865 F.2d 1112, 1117 (9th Cir. 1989)). Proprieta1y functions are

those functions that are ordinarily exercised by private persons and do not involve conserving the health of its

residents or exercising police powers; for example the buying, selling, or granting ofprope1iy or matters of contract .

Cha/or, 174 Cal. at 486-87; Benton, 106 Cal. App. at 343.

2 

However, Section 3 does provide for the regulation, use, and government of the City's water systems within and

without the jmisdictional boundaries of the City.
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dedicate prope1iy that is owned in fee by the City and is located outside of its jmisdictional

boundaries.

II. THE CITY COUNCIL l\'IAY WAIVE COUNCIL POLICY 700-17 AND

CONSIDER FOR DEDICATION PURSUANT TO SB 1169 ALL OF THE REAL

PROPERTY RECOMMENDED BY SAN DIEGO CANYONLANDS


CP 700-17, Policy on Dedication and Designation of Park Lands, attached as Attaclnnent

B, provides a process for reviewing real property to identify prope1iy that is suitable for


dedication or designation pursuant to Section 55. Section III of CP 700-17 sets forth conditions

for review of land acquired for open space park purposes.


A council policy is a policy statement to guide or set forth procedures of various

functions of the City that is adopted by resolution by the Clty Council. Council Policy 000-01.


The City Council has the authmity to amend or retire a council policy by resolution. Id.

Accordingly, if the City Council were to decide to dedicate ce1iain property that does not meet

the conditions outlined in CP 700-17, it may do so by waiving CP 700-17 by separate resolution.


III. RAILROADS AND RAILROAD FACILITIES POTENTIALLY MAY COEXIST

ON PROPERTY DEDICATED FOR PARK AND RECREATION PURPOSES

As mentioned above, SDC has proposed for dedication pursuant to SB 1169 ce1iain

propeiiies that have been identified by SAND AG as possibly being needed for future light rail or

railroad purposes. SB 1169 reserves to the City Council the authority to grant easements for

utility purposes in, under, and across dedicated prope1iy, if those easements and facilities do not

significantly interfere with the park and recreational use of the prope1iy.


Although use of dedicated park property for railroad puq)oses may generally be

considered an inconsistent use

3

, a railroad may be considered a public utility for which an

easement maybe granted pursuant to SB 1169 and CP 700-17. Public utilities include conm1on

caiTiers. Cal. Const. aii. XII,§ 3; Cal. Pub. Util. Code§ 216. A cmmnon caITier is defined as a

person or corporation that provides transpmiation for compensation to or for the public. Cal.

Pub. Util. Code§ 211. Therefore, a railroad may qualify for a utility easement on dedicated park

land pursuant to SB 1169 and section V.C of CP 700-17, so long as the railroad and its facilit ies

do not significantly interfere with the park and recreational use of the prope1iy. Ho\vever, this

analysis assumes that only an easement, not a fee interest, in the City's property would be

sufficient to meet the purposes of the proposed railroad. I f  fee title is necessary for the use of the

prope1iy for railroad purposes, voter approval would be required for the City to sell dedicated

prope1iy for a non-park and recreational use.

4

3 

Comis in other states and an opinion issued by this Office have stated that a railroad is generally an inconsistent

use of dedicated park land. To Tflhat Uses May Park Property be Devoted, 18 A.LR. 1246 (originally published


1922); To fiVhat Uses May Park Property be Devoted, 63 A.LR. 484 (originally published 1929); 1986 City Att'y


MOL 143, 145 (ML 86-15; Feb. 11, 1986).

4 

A railroad may have the power to condemn City prope1iy. In such an instance, a different analysis would be

required.
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In addition, the comis in three cases in California have specifically addressed the issue of

a railroad on dedicated park property. In all three cases, the courts dete1111ined that it is not

unlawful for a railroad use of dedicated park land or detennined that the two public purpose uses


may coexist. The California Supreme Comi in People ex rel. Britton v. Park & Ocean Railroad

Co., 76 Cal. 156 (1888) held that the railroad that ran along southern and western p01iions of

Golden Gate Park in the City of San Francisco was not unlawful (i.e. not a nuisance) because it


did not interfere with the use or enjoyment of the park by the public. Id. at 157, 160. In that case,


the City and County of San Francisco had authorized the railroad use along its streets and the

Park C01mnissioners had authorized the railroad use in the park. The Court discussed that the


p01iions of the park that the railroad ran through were either unused by the public, used for the

purpose of a temporary nursery, were in a "state of nature," or were sandy with either great

depressions or elevations, such that these portions of the park were unfrequented by visitors of

the park. Id. at 161-62. The comi also mentioned that the railroad was a means of ingress, egress

and transp01iation for the public to enjoy the park. Id. at 162-63.


The court in City o f Los Angeles v. Los Angeles Pacific Co., 31 Cal. App. 100 (1916),


addressed the issue of use of dedicated park prope1iy for railroad purposes when the City of Los

Angeles condemned existing railroad and railroad facilities (i.e. power pole line over the


prope1iy and subway under the propeiiy) in order to dedicate the prope1iy under its Chaiier for

park purposes. The City of Los Angeles argued that its title to the property must be clear o f any

existing pole line and subway rights because the use for railroad purposes was inconsistent with

the proposed use for park purposes. Id. at 109. The comi disagreed with the city and cited Britton

stating that it 1vas not uncommon to have a railroad in a park, and that a railroad and a park may

coexist. Id. The comi also noted that the pole line and right-of-vrny for the subway were a pmi of

a railroad that extended beyond the city's limits and was under State control. Id. at 110.

Therefore, the city could not seek to condemn prope1iy with established rights of way, tracks and

depots for the purpose of dedicating the prope1iy for park purposes and expect the comi to not

inquire 1vhether both the public use for railroad and public use for park are consistent or may

coexist. Id. Finally, the comi noted that the city's chmier authorizing the dedication of property

as public park or parks prohibited non-park uses after acquisition of the prope1iy, but did not

prohibit non-park uses that existed when the prope1iy 1vas acquired. Id. at 110-1 I.

In the case of Humphreys v. City & County o f San Francisco,  92 Cal. App. 69 (1928), the

City and County of San Francisco imposed an assessment for the construction of a tuirnel for

railroad purposes tlu·ough Buena Vista Park and Duboce Park and a street car line tlu·ough

Duboce Pm·k to provide rapid transit betv.reen two distant sections of the city. In detern1ining

1vhether the assessment was proper, the co mi addressed 1l\rlrnther the construction of the tmrnel

and street railway was an unlawful use of the parks. Id. at 72. The comi held that the tmmel was

to be entirely beneath the surface of Buena Vista Park and therefore it "could not possibly

interfere with the free or customary use of the park for any or all park purposes." Id. at 73. The

street car line was to run over the surface of Duboce Park and then enter the tunnel, and the

laying of the tracks would require removal of sidewalk, curb, lawn, slm1bs, trees and path. Id.

The p01iion ofDuboce Park for the tmrnel and street railway would run along the southern

boundary of the park constituting "a small fraction of the entire park area." Id. The comi also

considered testimony from city employees and park conunissioners, and the trial cou1i's findings

that the park prope1iy where the tunnel and railway were proposed had been occupied by brush

and shrubs, and was not frequented by the public. Id. at 77-78. The comi dete1111ined that,
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although the purpose of the tunnel and street car line 'vas to facilitate transpo1iation between two


distant palis of the city, they would also incidentally be a medium for ingress, egress and

transpoliation for the public to enjoy the privileges of the park. Id. at 78. Therefore, the comi

held that the public railroad use of the park was not "so inconsistent with the purposes for which

the park was dedicated as to constitute an unlawful use" ofDuboce Park. Id.

Specific proposals for future railroad and railroad facility uses over propeliy proposed to

be dedicated pursuant to SB 1169 are not available. Therefore, without a specific proposal, the

analysis needed to determine whether such proposed use may legally exist on dedicated park

propeliy cannot be perfom1ed. However, as discussed above, future railroads and railroad

facilities may be located on or across real propeliy owned in fee by the City that has been


dedicated for park and recreation purposes pursuant to. Section 55 if the railroad is a public utility


and does not significantly interfere with the park and recreational use of the propeliy, or if the

railroad may coexist with the park purpose of the propeliy.

IV. BIKE,VAYS MAY BE AN INCIDENTAL USE THAT IS CONSISTENT WITH


THE USE OF PROPERTY DEDICATED FOR PARK AND RECREATION


PURPOSES


As discussed above, propeliy dedicated for park and recreation purposes may include

uses that are incidental or ancillary to such purpose. A bikeway is defined as a "thoroughfare for

bicycles." Men-iam-Webster Dictionary 87 (1997). Although there are no cases on point as to

whether a bikeway is incidental or ancillary to a park and recreation purpose, common

knmvledge provides that bicycles are both a means of transpoliation and are utilized for exercise,

recreation, health and enjoyment for the public. Bicycle racks have been detennined to be a

co1mnon amenity to recreational trails, thereby implying that ii ding of bicycles is an allmved

recreational use o f parks. Toev11S v. United States, 376 F.3d 1371, 1374 (Fed. Cir. 2004).


Therefore, a bikeway may be a use consistent 1vith the use of prope1iy dedicated pursuant to


Section 55 for park and recreation purposes.


Additionally, Section 55 provides, in pali,

\Vhenever the City Manager recommends it, and the City Council

finds that the public interest demands it, the City Council may,

without a vote of the people, authorize the opening and


maintenance of streets and highways over, through and across City

fee owned land which has heretofore or hereafter been fomrnlly

dedicated in perpetuity by ordinance or statute for park, recreation

and cemetery purposes.


San Diego Chaiier § 55. California Streets and Highway Code section 890.4 states that a

bikeway may exist on the right-of-way of streets or roads. Accordingly, if a bikeway were


proposed as paii o f a future or existing street or road on prope1iy dedicated for park and

recreation purposes pursuant to Section 55, the bikeway may be authorized as paii of the street or

road. Therefore, bikeways may be located on or across real prope1iy owned in fee by the City

that has been dedicated for park and recreation purposes pursuant to Section 55 if the proposed
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bikeway is consistent with the park and recreational use of the property or if the bikeway is on

the 1ight-of-way of a street or road that is autho1ized by the City Council pursuant to Section 55.

V. THE CITY'S OPTIONS \VHEN CONSIDERING ENCROACHlVIENTS ON

PROPERTY DEDICATED FOR PARK AND RECREATION PURPOSES

PURSUANT TO CHARTER SECTION 55 WILL DIFFER DEPENDING UPON

\VHEN THE ENCROACHMENT WAS ESTABLISHED

An encroaclm1ent onto City prope1iy is prohibited, and cannot ever ripen to any title,


interest or light against the City if the encroachment begins after the City acquires ownership.


Cal. Civ. Code § 1007. As a result, the City may seek the removal of such an encroaclm1ent on

its prope1iy. However, Council Policy 700-06 (CP 700-6), Encroachments on City Prope1iy,

attached as Attachment C, provides for instances when :i:equests for intended encroachments or

existing encroachments may be authorized on City property and when an enforcement action

against an existing encroaclunent may be waived. Section I.B.2 of CP 700-06 sets foiih criteda


the Park at1d Recreation Depmiment must consider before detennining whether to authorize an

encroachment on prope1iy dedicated for park and recreation purposes pursuant to Section 55. I f

an encroachment does not meet the criteda allowing for authorization, an enforcement action

may proceed to remove the encroachment. See the memorandum entitled "Natural Gas Pipeline

Through Pottery Canyon Natural Open Space Park for Service to 2737 Toney Pines Road,"


dated February 1, 2012, for an analysis of encroaclm1ents on City dedicated parkland, attached as

Attachment D.

It must be noted that the discussion above regarding encroachments on City prope1iy

assumes that the encroaclunent was established after the City acquired the prope1iy. I f  the

encroachment existed prior to the City acqui1ing fee title to the property, the situation may be

very different. I f  an encroaching paiiy can establish that an encroaclunent pre-existed City

ownership and can establish all the elements of adverse possession

5

, then the encroaching paiiy


can acquire fee simple title to the p01iion of the prope1iy encroached upon conm1encing the

moment that the elements for adverse possession are established for the required time. See

Webber v. Clarke, 74 Cal. 11, 19 (1887); Kunza v. Gaskell, 91 Cal. App. 3d 201, 210 (1979). In

such an instance, the City would not have owned the fee title to that p01iion of the prope1iy ·with

the encroaclunent either at the time the City attempted to acquire the prope1iy or at the time of

attempting to dedicate that p01iion of the property pursuant to Section 55. This would result in

the City having the burden to conect all documents that proposed to dedicate that p01iion of the

prope1iy.

Similarly, i f an encroachment existed prior to the City acquiring a fee title interest in a

prope1iy and all the elements of a prescriptive easement

6 

are met, then the encroaching pmiy has

acquired an easement by prescription to that p01iion of the City's property with the

encroaclunent . In such a situation, the City would need to dete1111ine whether the prescriptive


easement encumbrance on the prope1iy would be consistent with the park and recreation

5 

Adverse possession may result in the acquisition of fee title interest upon the showing of open and notorious

occupation continuously for five years and taxes were paid pursuant to a claim of right (by California Code of Civil

Procedure section 325) or color oftitle (by California Code of Civil Procedure section 322).

6 

An easement by prescription requires the showing of open and notorious use continuously for five years and in

only some instances the payment of taxes, pursuant to California Civil Code section 1007.
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purposes of the dedicated prope1iy. I f  the encumbrance were detem1ined to not be consistent


with park and recreation purposes and the City desired to sell that p01iion of the prope1iy to the

encroaching paiiy, voter approval would be required for the City to sell dedicated prope1iy for a

non-park and recreational use.

The City has several options available to address encroachments upon City-owned real


property that has been dedicated for park and recreation purposes pursuant to Section 55 when

the encroachment begins after the City acquired fee title to the prope1iy. The City's options are

limited if the encroachment began prior to the City's acquisition of the property if the

encroaching party can satisfy the legal elements necessary to prove adverse possession of, or an


easement by prescription over or upon, the encroaclunent area.


VI. SAN DIEGO RESOLUTION R-256123 DID NOT DEDICATE THE PROPERTY

KNO,VN AS FAIRBANKS COUNTRY CLUB FOR PARK AND RECREATION

PURPOSES PURSUANT TO CHARTER SECTION 55

On March 30, 1982, the City Council adopted the Resolution, attached as Attachment E,

that approved and adopted an amendment to the Land Use Map of the Progress Guide and

General Plan for the City of San Diego. The action taken by the City Council in the Resolution is

stated, in part, as follows:

BE IT RESOLVED, by the Council of the City of San Diego that it

hereby approves and adopts an ai11endment to the Land Use Map

of the Progress Guide and General Plan for the City of San Diego,

shifting those prope1iies known as Fairbanks Country Club from

Future Urbanizing to the Plam1ed Urbanizing Area, which

amendment shall become effective upon adoption of an appropriate

amendment to the Progress Guide and General Plan of the City of

San Diego, subject to the following conditions, . . . .

The Resolution provides that the amendment to shift the prope1iies known as Fairbanks Country

Club to the Plaimed Urbanizing Area is to become effective upon adoption of an amendment to


the Progress Guide and General Plan of the City, but subject to several conditions. The first

condition (Condition) states,

That the precedential-setting value of this decision be limited to the

open space only, requiring that 75% of the land be dedicated to

open space in order to establish the overriding open space value of

the plan. This should indicate that the Growth Management Policy

is adherent and that it is only being overridden \vhen 75% or

greater dedication of open space is accomplished.

When interpreting a resolution, the courts do not go beyond the usual and ordinary

meaning of the language in the resolution, unless the language is ambiguous. City o f Vista v.

Sutro & Co., 52 Cal. App. 4th 401, 409 (1997). The Condition does not state that seventy-five

percent of the property is actually being dedicated to park and recreation purposes. It merely
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subjects the action to meeting certain conditions before shifting the prope1iies to a certain land


use designation. 

7

Even if the Resolution was intended to dedicate the property identified as Fairbanks

Country Club for park and recreation purposes, the dedication would not be valid because it was


not done pursuant to Section 55. Section 55 states that real prope1iy owned in fee by the City

may be dedicated by either an ordinance of the City Council or by statute of the State

Legislature. San Diego Charter§ 55. For the property identified as the Fairbanks County Club to


have been dedicated, it must have been dedicated by ordinance or the Resolution must have been


passed in the manner and with the fo1111ality of an ordinance. Case law is clear that if a resolution


is passed in the "maimer and with the statutory fo1111ality required in the enactment of an

ordinance, it will be binding and effective as an ordinance." AssociatedHome Builders o f the

Greater East Bay, Inc. v. City o f Walnut Creek, 4 Cal. 3d 633; 648 (1971}; see also City o f

Sausalito v. County of  Marin, 12 Cal. App. 3d 550, 566 (1970). The Resolution was not passed


in the maimer or fonnalities required for the enactment of an ordinance by the City Council.


Specifically, the Resolution was passed and adopted on the same date, i.e. March 30, 1982. At

the time, San Diego Charter section 16

8 

provided that all ordinances, except for specific

exceptions not applicable here, were to be passed only after a minimum of 12 days from the date

of its introduction. Therefore, both the plain language of the Resolution and the adoption of the

resolution pursuant to the fonnalities of a resolution, not an ordinance, provide that the

Resolution did not serve to dedicate the property identified as Fairbanks Country Club for park

and recreation purposes.


CONCLUSION


The City does not have the authority to dedicate prope1iy that is owned in fee by the City

and is located outside of its jurisdictional boundaries. CP 700-17 is a policy statement of the City

Council adopted by resolution. Therefore, if the City Council were to decide to dedicate prope1iy


pursuant to Section 55 that does not meet the conditions outlined in the policy, the City Council

may waive the policy by another resolution. Future railroads and railroad facilities may be


located on or across real prope1iy owned in fee by the City that has been dedicated for park and

recreation purposes pursuant to Section 55 if the railroad is a public utility and does not

significantly interfere Vi'ith the park and recreational use of the prope1iy, or if the railroad may


coexist with the park purpose of the prope1iy. Bikeways may be located on or across real

prope1iy owned in fee by the City that has been dedicated for park and recreation purposes


pursuant to Section 55 if the proposed bikeway is consistent with the park and recreational use of

the prope1iy or if the bikeway is on the right-of-way of a street or road that is authorized by the


City Council pursuant to Section 55. The City has several options available to address

encroachments upon City-0\vned real prope1iy that has been dedicated for park and recreation

purposes pursuant to Section 55 when the encroachment begins after the City acquired fee title to


the prope1iy. The City's options are limited if the encroachment began prior to the City's

acquisition of the prope1iy if the encroaching paiiy can satisfy the legal elements necessary to

7 

Although it is unclear what the Condition means, it is clear that the only action by the Resolution is shifting the

land use designation of the properties known as Fairbanks Country Club.

8 

San Diego Chatter section 16 was repealed effective July 30, 2010, and replaced ·with San Diego Chatter sect ion

275 as a result of the strong-mayor form of government becoming permanent in the City.



REPORT TO THE HONORABLE 

MAYOR AND CITY

COUNCILMEMBERS


-11- 

November 20, 2012


prove adverse possession of, or an easement by prescription over or upon, the encroachment


area. Finally, the Resolution did not dedicate the properties known as Fairbanks Country Club


for park and recreation purposes pursuant to Section 55.

Whenever the City Council is considering dedicating property for park and recreation


purposes pursuant to Section 55, to avoid legal complications, the property should be evaluated

to ensure there are no restrictions that would prohibit the dedication of the property for park and


recreation purposes, and that there are no encumbrances or other conditions on the property that


would be inconsistent with the dedication of the prope1iy for park and recreation purposes. Our

Office will assist staffwith such an evaluation as necessary.

JAN I. GOLDSMITH, CITY ATTORNEY


Deputy City Attorney


HRM:als

Attaclnnents: Attaclnnent A - Senate Bill No. 1169

Attachment B - Council Policy 700-17


Attachment C - Council Policy 700-06


RC-2012-25


Attaclm1ent D - City Attorney Memorandum dated Feb. 1, 2012


Attachment E - Resolution No. 256123

Doc. No. 475246 3





ATTACHMENT A 



Senate Bill No. 1169

CHAPTER275


An act to amend Section 2831 of the Fish and Game Code, and to amend

Sect ion 1 of Chapter 644 of the Statutes of 2007, relat ing to wildlife


resources.

[Approved by Governor September 7, 2012. Filed with

Secretary of State September 7, 2012.]


LEGISLATIVE COUNSEL'S DIGEST


SB 1169, Kehoe. Natural community conservation plam1ing.


The Natural C01mnunity Conservat ion Planning Act authorizes the

Department of Fish and Game to enter into agreements with any person or

public entity for the purpose of preparing a natural community conservation


plan to provide comprehensive management and conservat ion of mult iple

wildlife species. The act requires a plan to ident ify and provide for those

measures necessary to conserve and manage natural biological diversity

within the plan area while allowing compat ible and appropriate economic

development , growth, and other human uses. The act requires each natural

co1mnunity conservat ion plan to include an implementation agreement

governing specified matters.


Exist ing law exempts from specified provisions o f the act any natural

community conservation plan or subarea plan init iated on or before January

1, 2000, or amendment thereto, by Sweetwater Authority, Helix Water

District , Padre Dam Municipal Water District, Santa Fe Irrigat ion District ,

or the San Diego County Water Authority, which the department detennines


is consistent with the approved San Diego Mult iple Habitat Conservation


Program or the San Diego Mult iple Species Conservat ion Program, if the

department finds that the plan has been developed and is otherwise in

conformance with the act . Exist ing law deems certain lands designated as

open-space lands as of January 1, 2008, to be dedicated land under the City


Charter o f San Diego.

This bill would deem those lands designated as open-space lands as of

January 1, 2013, to be dedicated land under the city charter.

The people o f the State o f California do enact as follows:

SECTION 1. Section 1 of Chapter 644 of the Statutes of2007 is amended

to read:

Sect ion 1. The Legislature finds and declares all o f the following:

95
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(a) The basis for the lands currently designated as open space by the City


of San Diego is a Multiple Species Conservation Program (MSCP) for the

City of San Diego.

(b) In 1997, the City of San Diego signed a 50-year agreement with the

Depaiiment of Fish and Game and the United States Fish and Wildlife

Service to conserve approximately 55,000 acres of open space within the

City of San Diego under the MSCP. Included in the MSCP are designated

and dedicated open-space parcels. The City of San Diego has identified in

excess of 15,000 acres of city-owned parcels that were intended to be

dedicated open space under the city charter, but have not been converted

from designated to dedicated open space. Dedicated open space cannot be


sold or exchanged without a two-thirds vote of the people. In 2007, the

Mayor of the City of San Diego and, by a unanimous vote, the city council,


passed a resolut ion to support this effort to convert those parcels from

designated to dedicated open space. Approximately 6,600 acres were

converted to dedicated open space with the filing of documents with the

Office of the County of San Diego Assessor/Recorder/County Clerk prior

to January 1, 2008. Approximately 10,000 acres remain on a list established


by the City of San Diego in 2006 of places eligible to be converted to

dedicated open-space lands. The San Diego City Council voted on January


23, 2012, to support the effort to convert additional city-owned open-space

parcels from designated to dedicated open space.

(c) Therefore, in keeping with the desire of the City of San Diego to

ensure that the lands currently designated as open space cannot be sold or

exchanged without a vote of the people, and consistent with the Natural

Cotrununity Conservat ion Planning Act (Chapter 10 ( c01mnencing with

Section 2800) of Division 3 of the Fish and Game Code), these lands should

become dedicated land under state law and the City Charter of the City of

San Diego.

SEC. 2. Section 2831 of the Fish and Game Code is amended to read:

2831. (a) Notwithstanding any other provision of law, lands designated

as of Janua1y 1, 2013, as open-space lands in a document entit led

"Declaration of the Dedicat ion of Land" approved by a resolution of the

San Diego City Council in the same manner in which the city council

processes approval of dedicated open space, reserving to the city council

the authority to grant easements for utility purposes in, under, and across

dedicated property, if those easements and facilities to be located thereon

do not significantly interfere with the park and recreational use of the

property, and filed with the Office of the City Clerk for the City of San

Diego, and, if required, at the Office of the County of San Diego

Assessor/Recorder/County Clerk, are dedicated land under the City Charter


of the City of San Diego.

(b) Upon filing of that document in accordance with subdivision (a), the

Office of the City Clerk for the City of San Diego, and, if applicable, the

95
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Office of the County of San Diego Assessor/Recorder/County Clerk shall

make the document available for inspection by the public upon request.


0
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CITY OF SAN DIEGO, CALIFORNIA


COUNCIL POLICY

CURRENT


SUBJECT: POLICY ON DEDICATION AND DESIGNATION OF PARK LANDS


POLICY NO.: 700-17


EFFECTIVE DATE: August 5, 1985

BACKGROUND:


Park lands are an invaluable resource for citizens of the City of San Diego. It is impo1iant to protect

these lands from being converted to nonrecreational uses. Such protection is best provided in the form


of dedication or designation.

PURPOSE:

To establish a policy for the protection of park lands by dedication (Section 55 of the City Charter) or

designation as defined herein.

LEGAL CONSIDERATIONS:


Section 55 of the City Chaiier provides in pe1iinent part as follows:

All real prope1iy owned in fee by the City heretofore or hereafter formally.dedicated in

perpetuity by ordinance of the Council or by statute of the State Legislature for park,

recreation or cemetery purposes shall not .be used for any but park, recreation or cemetery

purposes without such changed use or purpose having been first authorized or later ratified by

a vote of two-thirds of the qualified electors of the City voting at an election for such purpose.

However, real prope1iy which has been heretofore or ·which may hereafter be set aside without

the formality of an ordinance or statute dedicating such lands for park, recreation or cemetery

purposes may be used for any public purpose deemed necessary by the Council.

POLICY:

I. All land acquired for resource-based park and recreation purposes and owned in fee by the

City shall be dedicated by ordinance pursuant to Section 55 of the City Charter \Vi thin one year


of the date that the City accepts the prope1iy deed.

II. All land acquired for population-based park and recreation purposes and owned in fee by the

City shall be dedicated by ordinance pursuant to Section 55 of the City Charter upon

acquisition if the following affirmative conditions exist:

The Park Service District appears to contain no other alternative park site;


The population has reached the population minimum stated in the City's Progress Guide and

General Plan;

The Park and Recreation Board, City Manager and/or City Council determine that there are no

unusual circumstances which indicate dedication consideration should be deferred.

CP-700-17
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III. All land acquired for open space park purposes and ovmed in fee by the City shall be dedicated

by ordinance pursuant to Section 55 of the City Charter if it meets the following condit ions:

A. The land either fits the criteria of resource-based parks, in that it is the site of

distinctive scenic or natural or cultural features, and is intended for City-wide use; is a

complete open space system or sub-system; or at a minimum is a po1tion of a

sub-system sufficient to stand on its own. (Isolated prope1ties designated as open

space shall be dedicated only upon the City's obtaining sufficient additional adjacent

land to meet this requirement.)


B. The land does not include areas which are undesirable for park purposes, would be

more suitable for other purposes, or which could be traded or sold to obtain more

desirable park lands or to fund park improvements. In these cases, to provide

flexibility in making revisions which would be beneficial to meeting the City's open

space goals, the land shall not be dedicated.

C. The deed to the property is free of restrictions which might preclude dedication as park

land.

IV. All land held in City interest for park and recreation purposes, not meeting the requirements

for dedication as specified in Sections I, II and III, including land held in less than fee

ownership, shall be designated by resolution and thereafter be subject to public hearing process

prior to any other use or disposition, except for dedication.

V. Requests for dedication or designation of a park site shall include the following information:

A. How the park site implements the Park and Recreation Element or Open Space

Element of the Progress Guide and General Plan and/or the Community Plan.

B. For population-based parks, an estimate of the long term development schedule.

C. For open space park land, reservation of the City Council's authority to establish

easements for utility purposes in, under, and across the dedicated prope1ty so long as

such easements and the facilit ies to be located therein do not significantly interfere

'vith the park and recreational use of the prope1ty.

VI. The Park and Recreation Board shall annually review the City inventory of park lands to

determine the status of lands meeting the requirements for dedication or designation as

specified in Sections I, II, III, and IV. Stafhvill subsequently report the findings of the Board


to the City Council.

VII. City park lands, dedicated and designated, shall be clearly identified in any Planning

Commission or Council action \vhich affects the park site. Lands which are neither dedicated

nor designated shall not be counted as satisfying any requirements or standards for park land.

VIII. Following designation of a park, nonconflicting nonrecreational uses may only be permitted

upon recommendation of the Park and Recreation Board and approval of the City Council.

CP-700-17
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CROSS REFERENCE:

City Chaiier Sec. 55

Council Policy 100-02


Council Policy 600-23

Council Policy 700-03

Council Policy 700-07


HISTORY:

CITY OF SAN DIEGO, CALIFORNIA


COUNCIL POLICY

Adopted by Resolution R-186031 01/13/1966


Amended by Resolution R-193887 06/06/1968


Amended by Resolution R-218126 04/12/1977


Amended by Resolution R-254869 08/24/1981


Amended by Resolution R-263807 08/05/1985
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SUBJECT: 

POLICY NO . : 

CITY OF SAN DIEGO, CALIFORNIA


COUNCIL POLICY

ENCROACHJ\1ENTS ON CITY PROPERTY


700-06


EFFECTIVE DATE: May 24, 1999


BACKGROUND:


CURRENT


Many instances of unauthorized encroachments on City property are reported or discovered each year.

Responsibility for the protection of City property from unauthorized encroachments and the

mechanisms by which the City can enforce its property rights have not been clear. Addit ionally, there

are currently no guidelines for City staff to use in evaluating proposed encroachments which could

benefit the public and generate revenue for the City.

PURPOSE:


To establish policies related to the protection of City prope1iy from unauthorized encroachment by

private parties; to establish guidelines by which requests for encroachments may be considered; to

establish the responsibilit ies o f City depaiiments regarding the protection of City prope1iy from

unauthorized encroachments; to establish policies specifically related to erosion and drainage control

measures on City prope1iy; and to establish policies regarding the disposit ion of existing unauthorized


encroachments; and to establish guidelines and an evaluation process for encroachment authorization


of telecommunication facilit ies on parkland and open space.

DEFINITIONS:


Encroachment - development, construction on or use of City property.

City Property - land which is ovmed in fee title by the City excluding such land which is public right-

of-way.


Detrimental - causing any of the follO\ving: significant adverse impact on sensitive resources or

historic sites; impediments to access or use; a hazardous or potentially hazardous condition, a

potential public liability (including economic); causing any other situation or condition which is not in

the City's best interest .

Permit Issuing Authority - that depaiiment designated as responsible for determining \vhether or not

an encroachment can be allowed - see Section l(F) of this Policy.


Permittee - Person or entity seeking encroachment authorization pursuant to this Policy.

I. POLICIES- GENERAL


A. Unauthorized Encroachments. It is the City's policy to protect its prope1iy from

unauthorized encroachment and to seek remedy, e.g., removal, repair, restoration, etc.

when such activity occurs, to recover its costs related to such action to the greatest

extent possible, and to purse administrat ive and legal actions, fines and damages when

necessary and/or prudent .

CP-700-06
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B. Guidelines for Encroachment Authorization. It is the City's policy that requests for

authorization to encroach on City property be considered as follows:

CP-700-06


1. General City Property: The City may grant authorization for encroachment on

its property if it is determined by the responsible depaiiment that the requested

action would not violate any deed restrictions related to the City property, map

requirements or other land use regulations; would not be detrimental to the

City's prope1iy interests; would not preclude other appropriate use; would be

consistent with the City's General Plan; and would otherwise be prudent and

reasonable.

2. Dedicated or Designated Parkland and Open Space: The City may grant

authorization for encroachment on dedicated or designated parkland and open

space if it is determined by the responsible department that the requested action

would not only meet criteria for General City prope1iy as stated above, but

would also be consistent with City Cha1ier Section 55; i.e., that it 'vould not

change or interfere 'vi th the use or purpose of the parkland or open space.

Permission for encroachment on dedicated or designated parkland and open

space that would benefit only a private party shall not be granted.

a. In addition to complying with the above criteria, proposed

telecommunications facilities must be disguised such that they do not

detract from the recreational or natural character of the parkland or open


space. Further, proposed telecommunication facilities must be

integrated with existing park facilities, and must not disturb the

environmental integrity of the parkland or open space.

b. Prior to encroaclunent authorization, the proposed telecommunication

facility must be reviewed by the Park and Recreation Depaiiment to

determine whether the facility complies with the criteria of Section B.

If the Park and Recreation Depaiiment determines that the proposed

facility complies with Section B, the Community Planning Committee

for the potentially affected parkland or open space must be notified.

The proposed facility must then be reviewed by the following advisory

bodies for a recommendation:

i) Community Recreation Council for park or open space where

encroachment is proposed;

ii) Area Committee, a subcommittee of the Park and Recreation

Board, or Citizens' Advisory Committee for open space area

where encroachment is proposed, as appropriate;

iii) Design Review Committee, subcommittee of the Park and

Recreation Board, as appropriate; and

iv) Park and Recreation Board, or governing open space Task Force


for those areas where they exist .
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c. The recommendation of the Community Recreation Council, the Area

Committee or Citizen's Advisory Committee, and the Design Review

Committee, as applicable, shall be submitted to the Park and Recreation

Board or governing open space Task Force. The Park and Recreation

Board, or governing open space Task Force, shall submit its


recommendation as follows:

i) For minor telecommunication facilities, to the Park and

Recreation Dfrector, who shall determine whether the facility

should be authorized.

ii) For major telecommunication facilities, to the City Council, who

shall determine whether the facility should be authorized.

I f  the facility is authorized, the Real Estate Assets Depaiiment shall

negotiate and prepare the necessary encroachment authorization.


C. Written Encroachment Authorization Required. It is the City's policy that permission


to encroach on City prope1iy may be granted only by written encroachment

authorization and shall be contingent upon such stipulations and conditions deemed

appropriate by the City to protect its property and interests. Such stipulations shall

include, but not be limited to:

CP-700-06

1) The encroachment shall be installed and maintained in a safe and sanitary

condition at the sole cost, risk and responsibility of the Permittee;

2) The Permittee shall agree to at all times indemnify and save the City free and

harmless from and pay in full any and all claims, demands, losses, damages or

expenses that the City may sustain or incur in any manner resulting from the

construction, maintenance, use, repair or presence of the encroaching structure

or development installed hereunder, including any loss, damage or expense

arising out of (a) loss of or damage to prope1iy, (b) injury to or death of a

person, excepting any loss, damage, or expense and claims for loss, damage or

expense resulting in any manner from the negligent act or acts of the City, its

contractors, officers, agents or employees;

3) 1\Vhen the encroachment authorization is in the form of an Encroachment

Permit, the Permittee must agree to remove the encroachment 'vithin thiriy (30)

days after notice by the Permit Issuing Authority to do so;

4) The City shall have the authority to remove any encroachment or cause its

removal if the Permittee does not comply Yvith the thirty (30) day notice

required by Section I.C.3., and all costs related to such action shall be

chargeable to the Permittee;
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5) The Permittee shall be required to maintain a policy of liability insurance in an

amount satisfactory to the City in order to protect the City from any potential

claims which may arise from the encroachment;

6) When the encroachment authorization is in the fonn of an Encroachment


Permit, the Encroachment Permit shall be recorded in the office of the County

Recorder and shall relate to the property directly adjacent to the encroachment

and shall run with that property. Therefore, only an adjacent property owner

can receive an Encroachment Permit; and

7) Acknowledgement that authorization by the Permit Issuing Authority and

receipt of all appropriate development permits must be obtained prior to any

future improvements or modifications to the encroachment .

In addition to the above stipulations, the Permittee must obtain all other relevant


permits and approvals including, but not limited to, Coastal Development Permits,

Sensitive Coastal Resource Permits, Hillside Review Permits, Resource Protection

Permits, etc., prior to the construction of the authorized encroachment . Normal

noticing requirements and community review for such discretionary permits apply.

D. Fees and Costs.

1. It is the City's policy that the Permittee shall pay an encroachment

authorization fee established to recover costs associated with processing the


request for encroachment authorization, and with monitoring, inspection or

installation of the encroachment where appropriate. In addition, the City shall

require payment of an annual encroachment fee which will include a reasonable

charge for use of City properiy and recovery of annual inspection cost .

2. All monies received for placement of minor telecommunication facilities on

parkland and open space areas shall be deposited into the Park and Recreation

Depariment General Fund budget . All monies received for placement of major

telecommunication facilities shall be deposited into an appropriate account for

use \Vithin the parkland or open space area \Vhere the facility is located.

3. Telecommunication facilities receiving encroachment authorization for

parkland or open space may be subject to additional costs, including but not


limited to, costs associated v11ith mitigation of visual or physical impacts to the

specific park or open space site, and costs associated with complying with


applicable local, state or federal law.

E. Development Permits. It is the City's policy that departments which issue

development permits shall be aware of City properiy interests and may not issue

permits for development which encroaches on City property without prooffrom the

Permittee that written authorization has been obtained from the Permit Issuing

Authority.

CP-700-06
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F. Permit Issuing Authority/Responsibilities.


1. City Council - Responsible for approving the placement of major

teleconununication facilit ies on dedicated or designated parkland or open space.

2. Neighborhood Code Compliance Depaiiment - Responsible for the protection


of City prope1iy from unauthorized encroachments and enforcement related

thereto.


3. Real Estate Assets Depaiiment - Responsible for the issuance of encroachment


authorization on general City property and leaseholds, and, for negotiat ion and

preparation of encroachment authorizations for previously approved


telecommunication facilit ies to be located on dedicated or designated parkland


or open space. It is also responsible for providing the other depaiiments with

information regarding prope1iy lines, ownership and title, as necessary.


4. Park and Recreation Department - Responsible for the issuance o f

encroachment authorizations, and for approval by the Park and Recreation


Director of the placement of minor telecommunication facilit ies, on dedicated


and designated parkland and open space. It is also responsible, in consultation


with the Planning and Development Review Depaiiment for ce1iain coastal

rights-of-way which are not used as streets.

5. Engineering and Capital Projects DepaiirHent ~Responsible   for issuance of

encroachment authorization on land mvned by the Water and Sewer Funds.


6. Planning and Development Review Depariment - Responsible for the review

and issuance of discretionary permits associated with all applications for

telecommunication facilit ies.

II. POLICIES - EROSION CONTROL MEASURES


A. Erosion Control By City. It is the City's policy to provide erosion control measures on

City prope1iy to the extent that funding is available and public improvements or public


safety are jeopardized. It is the City's policy to not assume responsibility for erosion

control measurers on its prope1iy to protect private prope1iy.


B. Erosion Control By Private Part ies.

CP-700-06


1. It is the City's policy to consider giving authorization to private parties for

erosion control measures on City property in as reasonable a manner as possible


pursuant to the other policies stated herein.

2. For purposes of determining whether or not erosion control measures by private

pariies will be allowed on dedicated or designated parkland or open space, an

action will be considered beneficial to the parkland or open space if  it
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contributes to the stabilization of bluff or cliffs that are steeper than the angle at

which the soil is naturally stable.

C. Mitigation. It is the City's policy that any authorization to provide erosion control

measures on City prope1iy shall include provisions for visual impact mitigation and

enhancement.


III. POLICIES - DRAINAGE CONTROL MEASURES


A. Drainage Control By Private Paiiies. For purposes of determining whether or not


drainage control measures by private paiiies will be allmved on dedicated or designated

parkland or open space, and existing encroachment will be considered beneficial if it is

and remains the only reasonable method of preventing surface erosion of parkland or

open space due to uncontrolled drainage; a proposed encroachment will be considered

beneficial if it meets the above criteria and qualifies for all regulatory permits.


B. Mitigation. It is the City's policy that any authorization to provide drainage control

measures on City prope1iy shall include provisions for visual impact mitigation and

enhancement.


IV. POLICIES - EXISTING ENCROACHMENTS


A. Type of Encroachment: Erosion and Drainage Control Measures. I f  consistent with

other sections of this policy, it is the City's policy to offer an encroachment


authorization for erosion and drainage control measures. The authorization shall

contain all the stipulations and requirements set foiih in Section I of this Policy,

including a permit fee and annual charge. In addition, a requirement to improve or

bring the encroachment up to safe and acceptable standards, including aesthetic

standards, as determined necessary by the City Manager may be imposed. In the

coastal areas, coastal permits will be required for those encroachments placed after

October of 1988.


B. Type of Encroachment: Private Use and Enjoyment. It is the City's policy that

encroachments for private use and enjoyment are not appropriate on City prope1iy and

may not be authorized. Such encroachments are generally construed to be detrimental

to the City's interest because of the singularly private benefit that is gained from them

by a private party. Examples are stairways, \Valls, fences, decks, antennas, and

landscaping \Vhich is not necessary for erosion control and which have the appearance


of private property. It is the City's policy to pursue removal or other corrective action,

provided however, that if the encroachment is minor in nature; i.e., is unobtrusive and

does not impede access or use of the City prope1iy, the City Manager may waive

enforcement action. However, it is understood that such encroachments may be subject

to a recordation of official notice of the encroachment with the County Recorder and


that lack of enforcement action does not constitute authorization to encroach or

surrender City prope1iy rights. This policy also does not impact requirements to obtain

building or other development permits.

CP-700-06
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C. Unauthorized Encroachments. In the event that the City evaluation indicates that a

particular unauthorized encroachment catmot be authorized or allmved to remain

because it is hazardous or a potential liability to the City or because it is either

detrimental or non-beneficial per this Policy, or in the event that the private property


cannot or will not obtain the required authorization, the City shall pursue

administrative and legal remedies to protect its interests and shall, to the greatest extent

possible, collect damages and costs related to the enforcement of this Policy.

D. Ocean Front Wall<:. It is not the intent of this Policy to modify or supersede in any

way the requirements of San Diego Municipal Code Section 103.0538 which apply to

the Ocean Front Walk area.

HISTORY:

"Hotton Plaza - Billboards''

Adopted by Resolution R-169963 03/15/1962


Repealed by Resolution R-254869 08/24/1981


(Incorp. into Council Policy 700-05 "Hotton Plaza - Use Of")

"Encroachments on City Property"

Adopted by Resolution R-282396 07/26/1993


Amended by Resolution R-291658 05/24/1999
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ATTACHMENT D 



DATE: February 1, 2012


Office of

The City Attorney


City of San Diego

MEMORANDUM

MS59


(619) 236-6220


TO : Stacey LoMedico, Director, Park and Recreation Depaiiment


James Barwick, Director, Real Estate Assets Department


FROM: City Attorney

SUBJECT: Natural Gas Pipeline Through Pottery Canyon Natural Open Space Park for

Service to 273 7 To1Tey Pines Road

INTRODUCTION


You have asked for a legal opinion concerning the legality of installing a natural gas pipeline

tln·ough dedicated parkland and Pueblo Lands. Specifically, you have asked whether the City

may grant a utility easement to San Diego Gas and Electric (SDG&E) through Pottery Canyon

Natural Open Space Park (Pottery Canyon Park) in order to provide service to a private home


owned by Mr. Bill Allen, which is located adjacent to Pottery Canyon Park at 2737 Toney Pines

Road. Pottery Canyon Park is dedicated parkland on Pueblo Lands. In researching the issue,


Real Estate Assets Department staff discovered that, although :tvir. Allen has been utilizing the

Pottery Canyon Park driveway, identified by signage as Pottery Park Driveway, for ingress and

egress purposes to access his private prope1iy, the City never granted Mr. Allen such rights over

City property. According to Mr. Allen, his family has been accessing their property via Pottery

Park Driveway since his family acquired their abutting prope1iy in 1945. Accordingly, this

memorandum will also address the issue of Mr. Allen's use of Pottery Park Drive-way to access

his prope1iy.


QUESTIONS PRESENTED


1. May the City grant an easement to SDG&E through dedicated parkland and

Pueblo Lands for private use?


2. May the City authorize encroachments onto City owned prope1iy?
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SHO RT ANS.WERS


1. San Diego Chaiier section 55 does not preclude the granting of such an easement;

hmvever, it would violate Council Policy 700-06 and may violate the intent of Charter section

219.


2. Mr. Allen's current use o f Pottery Park Driveway is an encroachment as defined

in Council Policy 700-06 and a trespass onto City prope1iy. However, pursuant to Council

Policy 700-06, the Mayor may permit certain encroachments and is auth01ized to waive

enforcement action against an encroachment if it is detennined to be minor in nature.

BACKGROUND


The land that is the site o f Pottery Canyon Park was originally acquired by the City o f San Diego

as paii of the Pueblo Lands grant in 187 4 and the City dedicated the land to park use pursuant to

San Diego Ordinance 0-11159 on Jaimary 4, 1974. The Park is located off of Torrey Pines Road

in La Jolla. According to a 2010 title report, Mr. Allen owns three parcels ofprope1ty adjacent

to Pottery Canyon Park. On the attached aerial photo (Attachment A), the three parcels

described in the title repo1i are shown as only two parcels, Parcel Nos. 34673201 and 34654044.


Pottery Canyon Park is outlined on Attachment A in yellow ai1d numbered 001, which


encompasses Parcel No. 34675001. Cars gain access to the Park via Pottery Park Driveway, a

long, narrow, paved driveway that runs along the tree line ofthe southem border o f the Park,

directly adjacent to Mr. Allen's parcels. Near the entrance to the Park, at the bottom of Pottery

Park D1ive1vay, there is a gate with a lock \Vhich crosses the Diiveway. Past the gate, at the top

of Pottery Park Driveway, the pavement makes a tum into Mr. Allen's private property and

continues as his piivate driveway to his house. No documentation has been provided which

demonstrates who built the gate, but presumably the purpose of the gate is to block public access

to the Park during restricted times.

1 

Nevertheless, Park and Recreation Department staff has

stated that Mr. Allen himself often opens, closes, and locks the gate as he chooses. Mr. Allen

undoubtedly has the combination to the lock on the gate because access to his p1ivate property

occurs significantly past the gate and, therefore, there would be no other means for Mr. Allen to


access his p1ivate property when the Park is closed. According to City staff, Mr. Allen has

claimed that his family built Pottery Park Drive\vay and clai1ns that his family has been using

Pottery Park Drivevi

1

ay for ingress and egress to their prope1ty since they took O'Nnership of their

prope1ty in 1945. However, no record exists to show that the Allen family was ever granted

permission to build Pottery Park Drive\vay or to·access their private prope1ty from Pottery Park

Driveway. In fact, there are numerous signs at the entrance to Pottery Pmk Driveway stating that

the prope1ty is under video surveillance and protected by a private security fin11. According to

City staff, the City did not install such signs nor does it contract with the private security fim1.

In addition to the three parcels mentioned above, Mr. Allen owns an easement across a fomth

parcel for the stated purposes of a "road," as well as, sewer, water, gas, pmver, and telephone

lines (Roadway Easement). His Roadway Easement runs along the no1ihem 25 feet of Parcel

1 

Signs at Pottery Canyon Park indicate that the Park closes at 6:00pm.
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No. 34654045 (See Attachment A) and gives Mr. Allen legal access to his prope1iy from Torrey

Pines Road. However, there is cmTently no road or driveway located over the Roadway

Easement, and instead, the Allen family has been using Pottery Park Diiveway for ingress and

egress to their prope1iy for many years. Fmihennore, the Allen Family Trust granted a

conservation easement across a sizeable portion of his parcels to the City in 1997 (Conservation

Easement). On Attachment A, the Conservation Easement is outlined in yellmv and numbered

002, which encompasses the majority of Parcel Nos. 34673201 and 34654044. That

Conservation Easement prohibits the construction of new roadways, but allows the continued use

of easements granted ptior t9 the Conservation Easement and the undergrounding of utilit ies.

ANALYSIS

I. CHARTER SECTION 55 DOES NOT PRECLUDE THE CITY FROM


GRANTING AN EASEMENT IN FAVOR OF SDG&E THROUGH DEDICATED

PARKLAND AND PUEBLO LANDS. HO\''KVER THE PROPOSED


EASEMENT WOULD VIOLATE COUNCIL POLICY 700-06 AND lVIAY


VIOLATE THE INTENT OF CHARTER SECTION 219.

A. Charter Section 55


Pottery Canyon Park was dedicated to park use within the meaning of Chaiier section 55,


pursuant to San Diego Ordinance 0-11159 on January 4, 197 4. The power of a chmier city, such

as San Diego, ovel' the use of dedicated parks, as over other exclusively municipal affairs, is all-

embracing, limited only by the city's chmier. Simons v. City of  Los Angeles, 63 Cal. App. 3d

455 (1976). In San Diego, the use of dedicated parklands is governed by Charter section 55

which provides in pertinent part:


All real prope1iy owned in fee by the City . . .  fom1ally dedicated

in perpetuity by ordinm1ce of the Council or by statute of the State

Legislature for park, recreation or cemetery purposes shall not be

used for any but park, recreation or cemetery purposes without

such changed use or purpose 1rnving been first authorized or later


ratified by a vote of tlvo thirds of the qualified electors of the City.

This Office has previously opined that underground utilities are pennissible uses of dedicated

parkland so long as these uses do not detract from the park and recreational use of the prope1iy,


and therefore do not require a vote of the electors.2 1994 City Att'y MOL 559 (94-64; July 26,


1994); 1990 City Att'y MOL 211 (90-17; Jan 26, 1990). In the attached Memorandum of Law

dated January 26, 1990 (Attachment B), this Office addressed the question of whether

underground utilities were appropriate uses of dedicated parkland. 1990 City Att'y MOL 211

(90-17; Jan 26, 1990). More specifically, the two questions addressed were whether a proposed


sev.rer could be placed underground through Rose Canyon Open Space Park Preserve and

2 

Similarly, City Council Policy 700-17, Policy on Dedication and Designation of Park Lands, section V.C. provides

that "[ f]or open space park land, reservation of the City Council's authority to establish easements for ut ility

purposes in, under, and across the dedicated property so long as such easements and the facilities to be located

therein do not significantly interfere with the park and recreational use of the property."
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·whether a proposed sludge line could be placed underground through Mission Bay Park and

Sunset Cliffs Park. 1990 City Att'y MOL 211 (90-17; Jan 26, 1990). Rose Canyon Open Space

Park Preserve, Sunset Cliffs Park, and Mission Bay Park are all dedicated in perpetuity as public

parks pursuant to Charter section 55. This Office detennined that the pipelines \Vould not detract

from the use of the lands for park and recreation purposes, and thus v,rould not require two-thirds


voter approval as provided by Charter section 55. Please refer to the attached Memorandum for

the analysis supp01ting this Office's detennination that underground pipelines are generally

permissible uses o f dedicated parkland. The analysis and cited case law of that Memorandum

support our determination here that the undergrounding of utilities lines tln·ough Pottery Canyon

Park without a vote of the electorate would not violate Charter section 55.

B. Council Policy 700-06


While granting an easement to SDG&E through Pottery Canyon Park for underground utilit ies

may be consistent with Charter section 55, Council Policy 700-06 prohibits granting

encroachments that benefit only a private party. Section I.B.2 .ofCouncil Policy 700-06 states:

"Pennission for encroachment on dedicated or designated parkland and open space that would


benefit only a private party shall not be granted." Therefore, the easement contemplated \Vould


violate Council Policy 700-06. In light o f this, the City Council must waive that portion of the

Council Policy before staff may grant an easement through Pottery Canyon Park. Hmvever, this

Office would caution staff to consider the ramifications of establishing a practice of granting

utility easements through dedicated parks which benefit only a single private property ov'mer. To

allow it even once may weaken the City's position to decline allowance of such easements in the

future and years down the road there could be any number of private utility easements rmming

tlu·ough City parklands.

C. Charter Section 219

According to Real Estate Assets Department staff, Pottery Canyon Park is comprised of Pueblo

Lands as defined by Charter section 219. Charter section 219 limits ·what the City may do with

respect to such Pueblo Lai.1ds in a number of 'Nays.

No sale of Pueblo Lands owned by The City of San Diego which

are situated North of the North line o f the San Diego River shall

ever be valid and binding upon said City unless such sale shall


have been first authorized by an ordinance duly passed by the

Council and thereafter ratified by the electors ofThe City o f San

Diego at any special or general municipal election. The City

Manager shall have authority to lease Pueblo Lands, provided that

any lease for a tem1 exceeding one year shall not be valid unless


first authorized by ordinance of the Council. No .lease shall be

valid for a period oftime exceeding fifteen years.

San Diego Charter§ 219.
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Charter section 219 contains no explicit constraints with respect to the City granting easements

over, under, or through Pueblo Lands. An easement is not a conveyance of title and, therefore, is

not a sale. Mehdizadeh v. Afincer, 46 Cal. App. 4th 1296, 1305-06 (1996). Accordingly, a grant


of an easement over, under, or tlu·ough Pueblo Lands would not violate Charter section 219 \Vith


respect to the prohibition against the sale of Pueblo Lands. The issue is then whether an

easement is a lease.


An easement and a lease are distinguishable. A lease grants to the tenant the tights of exclusive

possession and use of real prope1ty for a specified period of time. It is both a conveyance of an

estate in the land and a contract for the possession and use of the property in exchange for rent .

A lease vests a possessory estate in real property against all persons, including the ovmer of the

fee. Witkin, Summary of California Law, vol. 12, Real Property§§ 504, 517 (10th ed. 2005).


An easement, on the other hand, is an interest in the land of another, -\vhich entitles the owner of

the easement to a limited use of the other's land. An easement creates a non-possessory right to

enter and use land of another and only restiicts the owner of the ui1derlying fee from interfering

with the uses authorized by the easement . Witkin, Summary of California Law, vol. 12, Real

Property§ 382 (10th ed. 2005). The owner of the underlying fee retains every other incident of

ownership that is not inconsistent with the easement. Id. Thus, a lease creates an estate in real


property, but an easement merely creates an interest in real property that is not an estate.

Ho·wever, while easements and leases rnay be teclmically and legally distinguishable because fee

owners retain some of their prope1iy rights in the easement areas, utility easements such as the

one contemplated here generally include numerous restrictions upon the o\vner of the underlying

property. Such restrictions can result in the loss to the City of virtually all conti·ol over the


easement area. Utility easements generally restrict what the underlying fee owner can build, the

planting of trees and vegetation, how trees and vegetation may be maintained, and generally

\Vhat activities the owner of the underlying fee can can-y out on and over the easement. As sucl1,


it could be argued that a grant by the City of such a large bundle of rights and the restifotions that

the utility easement would put on the City's use of the property is contrary to the intent of

Chaiier section 219.

On the other hand, a valid counter-argument \Vould be that such a reading of the Charter would


violate the canon of statutory construction, expressio unius est exclusio alterius ("to say one

thing is to exclude another"). "'Vlhile every word of a statute must be presumed to have been


used for a purpose, it is also the case that every word excluded from a statute must be presumed


to have been excluded for a purpose."' Arden Carmichael,  93 Cal. App. 4th at 516 (citing 2A


Singer, Sutherland Statutes and Statutory Construction, Literal Inte1pretation, § 46.06, at 192

(6th ed. 2000)). The drafters of the Chmier specifically did not discuss easements \Vith regard to

Pueblo Lands. It is unclear which argument a court would find more persuasive. The most


cautious approach would be to not grant a utility easement over, under, and through Pottery


Canyon Park, which is on Pueblo Lands.
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II. MR. ALLEN DOES NOT HAVE A LEGAL RIGHT OF ACCESS TO HIS

PROPERTY VIA POTTERY PARK DRIVE\VAY.


A. l\fr. Allen Cannot Establish Abutter's Rights or Prescriptive Rights to Pottery

Park Drive·way.

Courts have long recognized a number of "abutter's rights" enjoyed by property O\Vners along

public roads. Regency Outdoor Advertising, Inc. v. City o f Los Angeles, 39 Cal. 4th 507, 517

(2006). Abutting property owners may have ce1iain private rights in existing public streets,


including the ability of the abutting landovmer to enter and leave his premises by way of the

street. Rose v. California, 19 Cal. 2d 713, 728 (1942). No such rights exist with respect to

d1ive'Nays.


These rights, described as being in the nature of easements and

"deduced by way of consequence from the purposes of a public


street" (Perlmutter v. Greene (1932) 259 N.Y. 327, 182 N.E. 5, 6),

include the right of access to and from the road, and the right to


receive light and air from the adjoinli1g street. (See Eachus v. Los

Angeles etc. Ry Co. (1894) 103 Cal. 614, 617-618, 37 P. 750;

Bamettv. Jolmson (1863) 15 N.J.Eq. 481, 487--488; lOA

McQuillin, The Law of Municipal Corporations (3d ed.1999)


§§ 30.65 at p. 426; Pepin, California and the Right of  Access: The

Dilenima Over Compensation (1965) 38 So.Cal. L.Rev. 689, 690.)


Judicial recognition of these rights derives from the perceived


expectafioi1s of those who own or purchase prope1iy alongside a


public street, to the effect that the land enjoys ce1iain benefits

associated with its location next to the road.

Id. (emphasis added). See also Rose v. Califon1ia, 19 Cal. 2d 713 (1942). Pottery Park Drive·way

is located on City property. Although the Driveway is owned by the City and appears to have

been built to provide access into the Park, there is no evidence that the Driveway was ever

dedicated as a public street and accepted into the City's street system. The use of the word


"Driveway" in the name further supports the idea that it is a City-owned drive·way and not a

public street . Thus, Mr. Allen does not have an abutter's right of access to his private property


from Pottery Park Driveway, since it is not a public street .

Furthe1111ore, the Allen family's long time use of Pottery Park Drivevvay as access to their

prope1iy does not establish any right to continue using the Drive·way for access. Since 1935,

California Civil Code section 1007 has specified that no person can obtain prescriptive rights


against any City-owned property.

Occupancy for the period presc1ibed by the Code of Civil

Procedure as sufficient to bar any action for the recovery of the

prope1iy confers a title thereto, denominated a title by presc1iption,

which is sufficient against all, but no possession by any person,


finn or corporation no rnaiier hoVi' long continued of any land,


water, water right, easement, or other property whatsoever


dedicated to a public use by a public utility, or dedicated to or
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owned by the state or any public entity, shall ever ripen into any

title, interest or right against the owner thereof.

Cal. Civ. Code § 1007.


Therefore, neither the fact that Pottery Park Driveway ·was built abutting Mr. Allen's property


nor the fact that the Allen family has been using the Driveway for access to their private property


for many years establishes Mr. Allen's legal right to use the Driveway in such a maimer.


B. Pursuant to Council Policy 700-06, the Mayor may permit certain


encroachments onto City parkland and is authorized to waive enforcement action against

an encroachment if it is determined to be minor in nature.


Mr. Allen has admitted to City staff that he does not have documentation providing him legal

access over Pottery Park Drive,vay to his private property. Accordingly, his continued use of

Pottery Park Driveway during non-park hours is a trespass onto City property.

3 

His use is also

an encroachment for purposes of Council Policy 700-06.


4

Council Policy 700-06 allows for the

City to grant authorization for encroachment on dedicated parkland if it is detem1ined by the

Park and Recreation Depatiment that the requested action would not only meet the Policy's


criteria for granting such authorization over general City property, but would also be consistent

with Chaiier section 55, "i.e., that it would not change or interfere with the use or purpose of the

parkland or open space." Council Policy 700-06 I.B.2.


There has been at least one case in California dealing with the issue ofv,rhether a government


agency may properly grant pennission to a private property ovmer to access their private

prope1iy through a dedicated park. In Big Sur Properties v. A!f ott, 62 Cal. App. 3d 99 (1976), a

plaintiff residential property owner sought to compel the director of the California Department of

Parks and Recreation to consider its application for a pe1111it under California Public Resources

Code section 5003.5. California Public Resources Code section 5003.5 gives the State

Depaiiment o f Parks and Recreation discretion to grant a pennit for a right-of-way across a park

to an ovi

1

11er \vhose property is separated from a high\vay or road by the park. The comi in Big

Sur held that because the deed dedicating the property as State parkland was from a private


individual and was exclusively for public park purposes and uses incidental to those purposys,

the prope1iy cannot be used for other purposes without violating the public trust, and that a right-

of-way for private access to private prope1iy outside the park is not an incidental use. Id. at 104.

The cou1i also held that California Public Resources Code section 5003.5 must be construed

consistently with the public trust, in that it may be applied to dedications by the public, but not to

dedications by private donors. Id. at 105.

The holding in Big Sur is consistent with the long-established difference in construction and

treatment between dedications by private donors and dedications by the public. Slavich v.

Hamilton, 201 Cal. 299, 303 (1927). Where prope1iy is acquired through private dedication, the

pem1issible uses of that property outlined in the dedication document are strictly construed. In

3 

A trespass may occur if a person, entering propertypursuant to a limited consent as to the purpose for entry,

exceeds those limits. Civic Western Corp. v. Zila Industries, Inc., 66 Cal. App. 3d 1, 17 (1977).


4 

Council Policy 700-06 defines "encroachment" as "development, construction on or use of City property."
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contrast, where the City dedicates its City-mvned property, the pe1111issible uses may not be as

stlictly constrned. Here, the City dedicated its own prope1iy as parkland, and therefore, a court

could more liberally construe the pennissible uses of that parkland. A nan-ow reading of the Big

Sur case would allow for it to be distinguished from the issue at hand, in that: (1) the deed

granting the park in the Big Sur case explicitly restlicted the granting of a pennit for 1ight-of-v,;ay

through the park, whereas no such explicit restliction exists here; and (2) to grant the pem1it in

the Big Sur case would have required a 600-foot extension of an existing road, whereas no

extension o f Pottery Park Driveway is required here. Therefore, an argument could be made that


the issue at hand is factually distinguishable from the Big Sur case. A court may not disapprove

of Mr. Allen's use of Pottery Park Driveway to access his property where the Park was dedicated

by the City itself and no modifications to the existing Park are required. Conversely, a court will

also consider the City's practice to strictly construe the permissible uses of dedicated parkland.

Council Policy 700-06 requires that pennission to encroach on City property must be granted by

\Vlitten encroachment authorization co1itaining stipulations and conditions deemed appropliate

by the City to protect its property and interests, and sets foiih a number of such stipulations and

conditions that must be contained in the wlitten autholization. However, as discussed above,

Council Policy 700-06 does not allo'w for the authorization of encroachments on dedicated

parkland or open space that would benefit only a private paiiy. Council Policy 700-06 LB.2.

Thus, if the Park and Recreation Depmiment deten11ines that Mr. Allen's use of Pottery Park

Dliveway is consistent with Chatter section 55 - that it would i1ot change or interfere with the

use or purpose of the parkland- and 'Nishes to grant authorization for Mr. Allen to encroach on

Pottery Canyon Park, the Council must first waive the section of Council Policy 700-06


prohibiting encroachments that benefit only a private pmiy.

The most significant iisk to the City in authorizing Mr. Allen's encroacln11ent 'ivould come in the

fo1111 of a challenge to the City's detem1ination that the encroacln11ent is consistent with Chmier

section 55. Howeyer, as discussed above, the City dedicated Pottery Canyon Park. Therefore, a

comi would more likely construe the pennissible uses niore liberally. Further, the risk may be


mitigated to some extent by including in the encroachment agreement a requirement that Mr.


Allen indemnify and hold the Cityhannless against such a challenge.

In lieu of the City granting authorization for an encroachment, Council Policy 700-06 allows for

the Mayor to waive enforcement action against an existing encroachment if "the encroachment is


minor in nature; i.e., is unobtrnsive and does not impede access or use of the City prope1iy . . . .  "

Council Policy 700-06 IV.B. Here, Mr. Allen is using Pottery Park Driveway for ingress and

egress to his private property ·which abuts the Driveway. A fair argument could be made that


such use is unobtrusive and does not impede access or use of the City prope1iy, and if that is the

case, the Mayor could waive any enforcement action against Mr. Allen. Should the Mayor

decide to waive enforcement action against Mr. Allen, section IV .B. of Council Policy 700-06


clmi:fies that "it is understood that sucb, encroac1m1ents may be subject to a recordation of official

notice of the encroachment \Vith the County Recorder and that lack of enforcement action does


not constihite autho1ization to encroach or smTender City property rights." The City's waiver of

enforcement against Mr. Allen, if the City chose to do so, would not be granting pen11ission for

Jvlr. Allen to access his property via Pottery Park Drive\;vay. On the contrary, it would be

recognition of his unlawful trespass and encroachment onto City prope1iy and merely a
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declination to currently pursue enforcement . This same argument under section IV.B. of Council

Policy 700-06 could not be made with respect to 1\1r. Allen's closing and locking of the gate


allowing access to Pottery Canyon Park, pa1iicularly if J\1r. Allen docs so at times when the Park

is supposed to be open. That type of private use and control over City property 1vould be

obtrusive and would impede access and use of the City prope1iy. Accordingly, if a 1vaiver of

enforcement is granted, such acts by Mr. Allen should not be allowed to continue. Furthe1111ore,


all non-City signs referencing video surveillance and private security patrol should be removed

at Mr. Allen's expense and the City should detennine whether any video surveillance equipment

has been unlawfully placed on City property.


III. THE CONSERVATION EASEIVIENT OVER MR. ALLEN'S PROPERTY, AS

CURRENTLY \VRITTEN, DOES NOT ALLO'W THE CONSTRUCTION OF A

NEW DRIVE\VAY.

As mentioned earlier in the Background section of this memorandum, the Willis M. Allen 1988

Family Trust granted to the City of San Diego a conservation easement pursuant to a Deed of

Conservation Easement dated September 12, 1997. The Conservation Easement covers all of the

land that lies between Mr. Allen's house and the Roadway Easement that would allow him to


build a drivevvay. Attaclunent A depicts Mr. Allen's house located on Parcel No. 34673201 and

his Roadway Easement for a driveway that lies on Parcel No. 34654045. The Conservation

Easement (identified as "the Property" in t11e Deed of Conservation Easement) covers all of the

area between the two, including all of Parcel No. 34654044.


Section 1 of the Conservation Easement explains the purpose of the Conservation Easement as

follows:

1. Purpose. It is the purpose of this Easement to assure that the Prope1iy \N ill be

managed and maintained in a mam1er that is, to the maximum extent possible,


in its natural, undisturbed scenic and open space condition and to prevent any


use of the Prope1iy that will significantly impair or inte1fere with its

conservation values. [Grantor intends that this Easement 

1

,:vill confine the use of

the Prope1iy to activities such as those involving pasturing, scenic enjoyment,

and passive recreational use, that are consistent with the purpose of this

Easement .]

Section 4 of the Conservation Easement lists the prohibited uses. It states:

4. Prohibited Uses. Except as expressly set f01ih in this Easement, any

activity or use of the Prope1iy inconsistent 1vith the conservation purpose of

this Easement is prohibited. Vlithout limiting the generality of the foregoing,

the follo\ving activities and uses are expressly prohibited:


k. The construction of any new roadway, provided however, that the

reconstruction or relocation of an)1 existing roadway shall be pennitted as long

as it is plaiu1ed to minimize or mitigate its impa.ct on the conservation values of

the Property.
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Therefore, under the existing terms of the Conservation Easement, it is unlikely that Mr. Allen

could construct an "alternative" drive1vay from his prope1iy to Torrey Pines Road without

violating the express language in the Conservation Easement .

CONCLUSION


While granting an easement to SDG&E through Pottery Canyon Park for underground utilities


that will serve only Mr. Allen's private prope1iy may be allo\:vahle under Chaiier section 55, it

violates Council Policy 700-06, and may violate the intent of Chmier section 219. Ultimately,

the detennination of whether to allo1v the easement will be a policy decision, but the City should


take caution and cm1sider the ramifications of establishing a practice o f granting utility

easements through dedicated parkland and Pueblo Lands which benefit only a single property

owner. Such a practice could result in more private utility easements rum1ing through City

parklands.


\Vith respect to 1\1r. Allen's access to his prope1iy, there is no documentation showing that Mr.


Allen may legally access his private prope1iy via Pottery Park Driveway. Pottery Park Driveway

is not a public road, and therefore, Mr. Allen cannot properly claim abutter's rights of ingress

and egress to his prope1iy from Pottery Park Driveway. Furthem10re, Mr. Allen cannot claim

prescriptive rights to use Pottery Park Driveway in such a manner. Mr. Allen's current use of

Potte1y Park Driveway is an encroaclm1ent as defined in Council Policy 700-06 and a trespass


onto City property. However, the City may be able to grant authorization for such an


encroaclunent. The most significant risk to the City in authorizing Ivir. Allen's encroachment

\:\'ould come in the fonn of a challenge to the City's detennination that the encroachment is

consistent with Charter section 55. The City may further mitigate the risk by including in the

encroachment agreement a requirement that Mr. Allen indemnify and hold the City hannless

against such a challenge. I f  the City does not wish to authorize the encroaclunent but also does

not wish to pursue enforcement at this time, the Mayor is authorized to waive enforcement action

against such an encroachment if it is detem1ined to be minor in nature. FurthennOTe, it appears

that Mr. Allen is not permitted to construct a drive\vay from his property to Torrey Pines Road

vvithout violating the express te1111s of the Conservation Easement . _

:~!.~~,~RN:

ARW:js


cc: Sherri Lightner, Councilmember, District 1

Carl DeMaio, Councilmember, District 5

PL#2011-07560
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Deputy City Attorney






Attach1nent B


211

OFF\CE OF

THE CITY ATTORNEY


CITY OF SAN DIEGO


ClTY ADM!NlSTRAT!ON BUILDING


202 "C" STREET


JOHN W. WITT

Cln' ATTORNEY


SAN DlEGO, CALIFORNIA 92!0l-3863

TELEPHONE (619) 236-6220

FAX 1-(619) 236-7215


MEMORANDUM OF LAW


J a n u a r y  2 6 , 1 9 9 0

Su san H am i l to n , D epu ty D i r e c t o r ,  C lean W ater P ro g ram ,

Roger G r a f f ,  D epu ty D i r e c t o r ,  E n g in e e r i n g  D i v i s i o n ,  v i a

M ilo n M i l l s ,  J r . ,  W ater U t i l i t i e s  D i r e c t o r

C i t y  A t t o r n e y

Underg ro und P ip eE  Through D e d i c a t e d  P a rk L and s

In  a memorandum a u t h o r e d  by Roger G r a f f ,  d a t e d  November 9 ,

·989, t h e  W ate r U t i l i t i e . s  D ep a r tm en t _sought a l e g a l  o p i n i o n  a s  t o

:tiether th e p ro p o s e d  T h i r d  Rose Canyon T runk Sewer c a n be p l a c e d

underground ) th ro u g h  d e d i c a t e d  open s p a c e p a rk  l a n d s ,  w i t h o u t a

·te o f  t h e  e l e c t o r a t e .  I n  a s i m i l a r  v e i n ,  a memorandum a u th o r e d

eu san H a rn i l to n i d a t e d  November 2 2 , 1 9 8 9 , r e q u e s t e d  an o p in i o n

· f ( )  w'l\ ether a p ro p o s e d  tw e lv e i n c h  s l u d g e  l i n e  can be ro u t e d

rid.~rground) t h r o u g h  M is s io n  Bay P a rk and S u n s e t C l i f f s  P a rk .

f_hough t h e s e  two memoranda a r o s e  from d i f f e r e n t  f a c t u a l

·c u . instances; t h e y  b q t h  r e q u i r e  a n a l y s i s  o f  t h e  same i s s u e  and

1 be a d d r e s s e d  j o i n t l y  i n  t h i s  .. r e s p o n s e .

A l l o f  t h e  p a rk  la n d s  i n  q u e s t i o n  a r e  ow ned i n  f e e  by The

.~ o f  San D ieg o .  The Rose Canyon O pen Space P a rk P r e s e r v e  was

_ ic ated a s s u c h  by O rd in a n c e . N o .  o. : . . 1 5073 , i n  1 9 7 9 ; S u n s e t

%fs Park was d e d i c a t e d  a s  ~uch by O rd in a n c e No. 0 - 1 5 9 4 1 ,  i n

.3'; and M is s io f f Bav P a rk was de'ai~ated a s  su ch bv O rd in a n c e No.


6.:2,~, i n . 1 9 6 4  . .  ·Ro~e Canyon O pen Space P a rk P r e s e r v e  and S u n s e t

fs  Park a r e  d e d i c a t e d  i n  p e r p e t u i t y  f o r  " p a rk  and

ji9 - t io n a l p u r p o s e s . "  Mi~3Sion Bay P a r k  i s  d e d i c a t e d  in'"

;~.tui t y  i :  a s a p u b l i c  p a rk  to. b~. d e v e lo p e d  and m a in t a i n e d  f o r

; ; ;purposes . 

11


·

n H i l l e r  v .  C i t y  o f  L os A n g e l e s ,  1 9 7 C a l .  fl"pp. 2 d 685


) r t h e c o u r t  s t a t e d :

The d i s p o s i t i o n  and u s e  o f  p a rk  l a n d s  i s  a

m u n ic ip a l a f f a i r  (W iley v .  C i t y  o f  B e rk e l e y ,

136 C a l .  App. 2d 10 ( 1 9 5 5 ) ; M allo n v .  C i t y  o f

Long Beach , 44 C a l .  2d 199 ( 1 9 5 5 ) ) ,  and a

c h a r t e r  c i t y  "h a s p l e n a r y  powers w i t h  r e s p e c t

-
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t o  m u n i c i p a l a f f a i r s  n o t e x p r e s s l y  f o rb id d e n

t o  i t  by t h e  s t a t e  C o n s t i t u t i o n  o r t h e  te rm s

o f  t h e  c h a r t e r . "  ( C i ty  o f  Redond6 Beach v .

T a x p a y e r s ,  P ro p e r t y  O wners , e t c . ,  C i t y  o f

Redondo Beach , 54 C a l .  2d 1 2 6 ,  1 37 ( 1 9 6 0 ) ) .

I d .  a t  6 8 9 .

S e c t i o n  55 o f  t h e  C h a r t e r o f  The C i t y  o f  San D iego

e s t a b l i s h e s  a P a rk and R e c r e a t i o n  D ep a r tm en t and a d d r e s s e s  t h e

i s p o s i t i o n  and u s e o f  p a rk l a n d s .  T h i s  s e c t i o n  s t a t e s  i n

· e r t i n e n t  p a r t :

A l l  r e a l  p r o p e r t y  owned i n  f e e  by t h e  C i t y

h e r e t o f o r e  o r h e r e a f t e r  f o rm a l l y  d e d i c a t e d  i n

p e r p e t u i t y  by o rd in a n c e o f  t h e  C o u n c i l o r by

s t a t u t e  o f  t h e  S t a t e  L e g i s l a t u r e  f o r p a r k ,

r e c r e a t i o n  o r  c em e te ry p u rp o s e s  s h a l l  n o t be

u s e d  f o r any b u t p a rk ,  r e c r e a t i o n  o r  c em e te ry

p u rp o s e s  w i th o t i t such ch ang ed u s e o r p u rp o s e

h a v in g  been f i r s t  a u t h o r i z e d  o r  l a t e r  r a t i f i e d 

by a v o t e  o f  tw o - t h i r d s  o f  t h e  q u a l i f i e d

e l e c t o r s  o f  t h e  C i t y  v o t i n g  a t  an e l e c t i o n  f o r

s u c h  p u rp o s e .

_· The s o l e  i s s u e  p r e s e n t e d  i s  w h e th e r t h e  p la c em en t o f

erg round u t i l i t y  p i p e s  (b e th e y  s l u d g e  o r sewer) th ro u g h

i c a t e d  p a r k  la n d s  w i t h o u t p r i o r  v o t e r  ap p ro v a l would

s t i t u t e  a v i o l a t i o n  o f  s e c t i o n  55 o f  t h e  c h a r t e r .

~--Under a s t r i c t  c o n s t r u c t i o n  o f  c h a r t e r  s e c t i o n  5 5 , one m ig h t

~ily c o n c lu d e t h a t  p l a c i n g  u n d e rg ro u n d  u t i l i t y  p i p e s  th ro u g h

·d a te d  p a r k  la n d s i s  n o t a " p a r k ,  r e c r e a t i o n a l  o r c em e te ry

~of t h o s e  la n d s  and th u s  r e q u i r e s  p r i o r  v o t e r  a p p r o v a l ,

v e r ,  i n  C i t y  and Coun ty o f  San F r a n c i s c o  v .  L i n a r e s ,  1 6 C a l .

j l ,  444 ( 1 9 4 0 ) ,  t h e  c o u r t ,  i n  q u o t i n g  S la v i c h  v .  H am i l to n ,

,~al. 299 ( 1 9 2 7 ) ,  s t a t e d :

The u s e s  t o  wh ich p a rk p r o p e r t y  may be d ev o te d

d ep en d , t o  some e x t e n t ,  upon t h e  manner o f  i t s 

a c q u i s i t i o n ,  t h a t  i s ,  w h e th e r d e d i c a t e d  by t h e

d o n o r ,  o r p u rc h a s e d  o r condemned by th e

m u n i c i p a l i t y .  A d i f f e r e n t  c o n s t r u c t i o n  i s

p l a c e d  upon d e d i c a t i o n s  made by i n d i v i d u a l s

f rom th o s e  made by th e  p u b l i c .  The fo rm er a r e

c o n s t r u e d  s t r i c t l y  a c c o rd in g  t o  t h e  te rm s o f

t h e  g r a n t ,  w h i l e  i n  t h e  l a t t e r  c a s e s  a l e s s

s t r i c t  c o n s t r u c t i o n  i s  a d o p t e d .  (H a r te r v .

San J o s e ,  1 4 1  C a l .  659 ( 19 0 4 ) ; S p i r e s  v .  C i t v

_::?f Los A n g e le s ,  150 C a l .  64 ( 1 9 0 6 ) ) ( em phas is

a d d ed ) .

212
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F o l low in g t h e  t r e n d  re c o g n i z e d  by S l a v i c h ,  H a r t e r ,  S p i r e s ,

~nd c i t y  and Coun ty o f  San F r a n c i s c o ,  i n  1 985 C o u n c i l P o l i c y  No.


7

oo-T7 was amended t o  r e s e r v e  t o  th e C i t y  C o u n c i l ,  

11 

a u t h o r i t y  to

e s t a b l i s h  ea s em en ts f o r u t i l i t y  p u rp o s e s i n ,  u n d e r ,  and a c r o s s

~he d e d i c a t e d  p r o p e r t y  so lo ng a s such ea s em en ts and th e

~acilities t o  be l o c a t e d  t h e r e i n  do n o t s i g n i f i c a n t l y  i n t e r f e r e

;lith th e p a rk and r e c r e a t i o n a l  u se o f  t h e  p r o p e r t y .  If T h is

e s e rv a t i o n  o f  a u t h o r i t y  h a s been in c l u d e d  i n  p a rk d e d i c a t i o n

rd in an c e s e n a c t e d  a f t e r  1 9 8 5 .  Because a l l  t h r e e  o f  th e

· e d i c a t i o n  o rd in a n c e s  i n  i s s u e  were e n a c t e d  p r i o r  t o  1 9 8 5 , t h e

han~es t o  C o u n c i l P o l i c y  No. 1 0 0 - 1 7  a r e  n o t a p p l i c a b l e .

h . e re fo re , i n  d e t e rm in in g  w h e th e r o r n o t t h e  p ro p o s ed  u s e s o f

ese d e d i c a t e d  p a rk l a n d s  a r e  p ro p e r ,  t h e  u s e s m us t be exam ined

· t h e  c o n t e x t o f  th e e x i s t i n g  c a s e law .

·' While th e c o n s t r u c t i o n  o f  b u i l d i n g s  and ro a d s and o t h e r

~face u s e s i n ,  th ro u g h  and a c ro s s  d e d i c a t e d  p a rk la n d s h a s been

f r e q u e n t l y  l i t i g a t e d  i s s u e ,  t h e  same c a n n o t be s a i d  o f

b s u r f a c e  rises o f  d e d i c a t e d  p a rk l a n d s .  However, many o f  t h e

i n c i p l e s  e sp o u s ed  i n  s u r f a c e  u se c a s e s  have an a lo g o u s

~licability t o  th e  i s s u e  a t  h and .  In  t h i s  r e g a r d ,  i t  h a s been

·a. ted t h a t ,  

11 

t h e  r e a l  q u e s t i o n  se ems t o  be w h e th e r t h e  u s e i n  a

· t i c u l a r  c a s e ,  and f o r a d e s i g n a t e d  p u rp o s e ,  i s  c o n s i s t e n t  o r

o n s i s t e n t  w i t h  p a rk p u rp o s e s . I f  S l a v i c h  v .  H am il to n , 2 0 1 C a l .

g, 303 ( 1 9 2 7 ) .

M cQ u i l l i n 's  t r e a t i s e  on m u n ic ip a l c o r p o r a t i o n s ,  i t  i s

t h a t :  " [ a ] d e d i c a t i o n  i s  alw ays s u b j e c t  t o  p r e e x i s t i n g

J h ts 

11 

and 

11 

[ t ] o  c o n s t i t u t e  m i s u s e r o r d i v e r s i o n ,  t h e

:m a d e o f t h e  d e d i c a t e d  p r o p e r t y  m us t be i n c o n s i s t e n t  w i t h  th e

-p6 ses o f t h e  d e d i c a t i o n  o r s u b s t a n t i a l l y  i n t e r f e r e  w i th  i t . 

11


µ i l l i n ,  The Law o f  M un ic ip a l C o rp o r a t i o n s ,  volume 1 1 ; s e c t i o n s

O, 3 3 . 7 4 (3d Ed. 1 9 7 1 ) .  T h i s  a d d r e s s e s  a l s o  th e  p e r i p h e r a l

t i o n  r a i s e d  by Mr. G r a f f ' s  memorandum p e r t a i n i n g  t o  t h e

~us o f  th o s e  p ip e s  i n  Rose Canyon wh ich were em placed i n  th e

~prior t o  i t s  d e d i c a t i o n  a s p a rk l a n d s .

n C i ty and County o f  San F r a n c i s c o  v .  L i n a r e s ,  16 C a l .  2d

~940), t h e  i s s u e  was exam ined a s t o  w h e th e r o r n o t a

§ed use o f  Unio n S au a re P a rk would  s u b s t a n t i a l l y  i n t e r f e r e

~he use o f  th e  lan~ a s a p a rk .  In  t h a t  c a s e ,  th e  c o u r t

~that t h e  c o n s t r u c t i o n  and o p e r a t i o n  o f  a s u b s u r f a c e  p a rk in g

~, as p ro p o s ed , d i d  n o t i n t e r f e r e  w i t h  t h e  s u r f a c e  u s e o f

p d  as a p a rk .  In B e s t v .  C i t y  and County o f  San F r a n c i s c o ,

l .  App. 2d 396 ( 1 9 6 0 ) , a s im i l a r  r u l i n g  was made b a s ed  on a

use o f  Po r tsm o u th  Squ a re (a d e d i c a t e d  p a rk )  .

be p o i n t e d  o u t t h a t  th e  C i t y  and County o f  San

a c h a r t e r  p r o v i s i o n  whereby th e  Board o f  P a rk

may l e a s e  " s u b - s u r f a c e  s p a c e u nd e r any p u b l i c  pa rk

2i:3
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. and t h e  r i g h t  and p r i v i l e g e  t o  co n d u c t and o p e r a t e  t h e r e i n  a

p u b l i c  a u tom o b i l e p a rk i n g  s t a t i o n ,  p ro v id e d  t h a t  s a i d

c o n s t r u c t i o n  . . .  and o p e r a t i o n  w i l l  n o t b e ,  i n  anv m a t e r i a l

r e s p e c t o r  d e g r e e ,  d e t r im e n t a l  t o  t h e  o r i g i n a l  purp~se f o r w h ich

s a id  p a rk was d e d i c a t e d  . . . "

A l th o u g h The C i t y  o f  San D iego h a s no s p e c i f i c  c h a r t e r

p ro v i s i o n  d i r e c t l y  e n a b l i n g  t h e  p la c em en t o f  u n d e rg ro u n d p i p e s  i n

d e d ic a te d  p a rk  l a n d s ,  t h e  San F r a n c i s c o  c a s e s  a r e  s t i l l

a p p l i c a b l e  t o  t h e  e x t e n t  t h a t  th e y  i d e n t i f y  c r i t e r i a  w h ich were

c o n s id e re d  by t h e  c o u r t s  when d e t e rm in in g  w h e th e r a s u b s u r f a c e

use c a u s e s  i n t e r f e r e n c e  w i t h  t h e  u s e o f  t h e  la n d  f o r  t h e

d e d ic a te d  p u rp o s e .  l n  t h a t  r e g a r d  t h e  c o u r t  i d e n t i f i e d  a s

d e t e rm in a t i v e ,  · " t h e  r e s t o r a t i o n  o f  t h e  s u r f a c e  t o  i t s  p r e v i o u s

c o n d i t i o n  a s  a p u b l i c  p a r k ,  w i t h  a t t r a c t i v e  l a n d s c a p in g  and th e

u sua l p u b l i c  p a rk f a c i l i t i e s  and c o n v e n i e n c e s . "  L i n a r e s ,  16 C a l .

2d a t  4 4 7 .

In  P eo p le ex r e l .  S t a t e  L and s Comm is sio n v .  C i t y  o f  Long


Beach, 200 C a l .  App. 2d 6 0 9 , 6 2 1 ( 1 9 6 2 ) , t h e  c o u r t  c i t e d  C e n t r a l

.Land Co. v .  C i t v  o f  Grand R a p i d s ,  302 M ich .  1 0 5 , 4 N.W. 2d 485


(1 942 ) , i n  w h ich t h e  M ich ig an Supreme C o u r t r u l e d  t h a t  t h e

f a rec t io n and o p e r a t i o n  o f  o i l  w e l l s  on d e d i c a t e d  p a rk  la n d s d i d

~ot s u b s t a n t i a l l y  i n t e r f e r e  w i t h  th e  u s e o f  t h e  l a n d  a s a p a rk

because , " d e f e n d a n t s  [had] t a k e n  r a t h e r  e x t r a o r d i n a r y  c a r e  i n  so

o p e ra t in g  t h e  o i l  w e l l s  on p a r k  p r o p e r t y  t h a t  t h i s  a c t i v i t y  [d id ]

o t m a t e r i a l l y  im p a i r t h e  u s e o f  t h e  l a n d  [a s a p a r k ] . "  The


o u r t i d e n t i f i e d  a s a s i g n i f i c a n t  f a c t o r  i n  i t s  d e t e rm i n a t i o n

h a t no m a t e r i a l  im p a irm en t o c c u r r e d

1 

t h e  f a c t  t h a t  t h e  p i p e l i n e s

~ading from th e  w e l l s  t o  t h e  s t o r a g e  t a n k s  were c o n t a i n e d  w h o l ly

. derground .

With t h i s  b a c kd ro p , we m u s t d e te rm in e wheth~r o r  n o t

cement o f  an und e rg ro u n d tw e lv e in c h  s lu d g e l i n e  and an

erg ro und s e v e n ty - tw o  in c h  t r u n k  sew er l i n e  c o n s t i t u t e  u s e s

~h a re i n c o n s i s t e n t  w i t h  t h e  p u rp o s e s o f  th e  d e d i c a t i o n  o r

s t a n t i a l l y  i n t e r f e r e  w i t h  i t  .

..

W~ile i t  i s  t r u e  t h a t  d u r i n g  c o n s t r u c t i o n  o f  t h e  p ro p o s ed

~ines, t h e r e  w i l l  be a d i s t u r b a n c e  o f  th e  s u r f a c e ,  t h i s

~bance i s  b ro u g h t a b o u t by re a s o n  o f  n e c e s s i t y  and i s  an

:J .dable i n c i d e n t  o f  a p u r e l y  tem p o ra ry n a t u r e .  T h i s  ty p e o f

F ary d i s t u r b a n c e  was d i sm i s s e d  a s d im inirnus by t h e  c o u r t  i n

8

· The c o u r t ' s  p r im a ry  co n c e rn  was any i n t e r f e r e n c e  w i t h

· t h e  la n d  a s a p a rk

1 

w h ich  would  be cau sed by e x i s t e n c e  o f

, P l e t e d  p r o j e c t .

i s  d ' ~.c' 

. 1 rL 1 c u l t t o  im ag in e how th e e x i s t e n c e  o f  und e rg ro u n d

ou ld i n  any wav i n t e r f e r e  w i th  t h e  s u r f a c e  u s e  o f  t h e  la n d

and r e c r e a t i o n  p u rp o s e s  ( p a r t i c u l a r l y  i n  un im proved ~ 



-

t

! ·1 n M i l l s ,  cTr. 

! M1-o,

~ac~ dedicated.park~lands). 

use c re a te s  no i n t e r r e r e n c e ,  

ded ica ted pu rpo se .

- s- 

J a n u a ry  2 6

1 

1 9 9 0

I t  seems ax iom a tic t h a t  where t h e

th e use i s  no t i n c o n s i s t e n t w ith th e

A d d i t io n a l ly , i t  i s  no teworthy t h a t  s e c t i o n  55 o f th e c h a r t e r

provid es t h a t  th e C i ty C ounc i l , upon recommendation by th e C i ty

Manager and when th e  p u b l i c  i n t e r e s t  demands, "may w ith ou t v o te

of the p eo p le , a u th o r i z e  th e opening and m ain tenance o f s t r e e t s

and highways o v e r , th ro ugh and a c ro s s C i ty  fe e-owned land whic h

has h e re to f o re o r h e r e a f t e r  been fo rm a l ly d ed ic a te d  in p e r p e t u i t y

d 

· f l r 1 ,  " ,_ '

by or in an ce , ro r parh ana recrea~ion pu rpo ses .  

The power to  c o n s t r u c t and m a in ta in  sewers i s  i n c i d e n t a l to

the power to  c o n s t r u c t and m a in ta in s t r e e t s .  H a r te r v .  B a rk ley ,

158 Cal.  742 , 745 (1 9 1 0 ) . Because th e c h a r t e r a l re a d v a u th o r i z e s

~.the c o n s t ru c t io n and m ain tenance o f  s t r e e t s  and highw~ys th ro ugh

, ded icated park l a n d s ,  by im p l i c a t io n  i t  a u th o r i z e s  th e l e s s e r

in c id en ta l use o f  p la c in g  w ater u t i l i t y  p ip e s th e re u n d e r ,  whic h

by them selv es c o n s t i t u t e  l e s s  o f an im pac t upon th e s u r f a c e u se

o f the land f o r th e  d e d ic a t e d  pu rpo se .

The proposed ·u nderground p ip e l i n e s  may no t enhance th e u se o f

the d ed ica ted lan d s a s p a rk s ,  bu t i f  th ey a re co n ta in ed  who lly

underground, w i th  no s u r f a c e ap p u r ten an ce s , and th e s u r f a c e o f

the la nd i s  r e s t o r e d  to  i t s  o r i g i n a l c o n d i t i o n ,  em placement o f

the pro posed p i p e l i n e s  c e r t a i n l y  would no t d e t r a c t  from th e use

of the land s f o r pa rk and r e c r e a t i o n  pu rp o se s .  As such , i t  i s

·. our conc lu s ion th e p ropo sed p i p e l i n e s  a re no t u ses r e q u i r i n g

: . p r io r vo te r app rova l as p rov id ed by C h a r te r s e c t i o n  55 .

:m rh : 4 6 0 : 7 1 0 . 2 ( x 0 4 3 . 2 )

90-1 7

JOHN W. WITT, C ity A tto rn ey

B v /d t/:J IZJ z/

R ich ard L. P inckard

Deputy C i ty  A tto rn ey
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Rt ·:S1J1.t l'l'lON NlJMlll:I{ H--.~·:.0.t>J'.:-'~~J ______ ,

t\ doplllol on -~-~G}_Q JS_8_2.


(H - f l7 . - l0 0 < \ )

REV,

Novo1nlrnr l 9 , t j , l 9 8 l  .1nil !lr.H.:01rllrnr 3 , l 9 0 1 ,  to  \:0 1 rn lder ·ir1 < imen1lrnent.


t o  tn e f,an<l Uao M.1p o f  tl\o f1roc1res~1 Gultlu ,incl G o no r t l l P l a n  f o r

t h e  C i t y  oE S a n  Di.or.JO [ o r  t h e  p u r p o s e  o r  s h i f t i n g  t h O R O 

p r o p e r t i e s  known ,'\a t h e  Pairbi: ln '. < s C o u n t r y  C l u b  f ro 1 n F u t u r e 

U rb a n L d n g  t o  P la n n e d  U rb an iz in c J ,  c.1nd recomrnen< "led sucl1 a c t i o n  t o

t h e  C i t y  C o u n c i l :  ~   n<l

W f!E R E A S , t h e  C i t y  C o u n c i l  · c o 1 u : i i < h ! r e d  t h e  P l a n n i n g 

C om m is s i o n  r~comme111lAtil)11s .1L n p u b l i c  l1e,1ri.119 c u n J u c t e d  o n

D ecember 8 ,  1 9 8 1 : a n J

\'i HG RE As , t h  e r r o p  o s a l c o  11 E o rm s t o t h  e g u i ci e l i n e a a n d


r e q u i r e m e n t s  oE t h e  P ro g r : e s s  G u id e c'.lnd G e n e r a l P l a n  o f  The C i t y

o f  San D ieg o  f o r  e f f e c t i n g  a s h l f t  fr:om t h e  f u t u r e  Urbanizi~g t o

t h e  P la n n e d  U rb a n i z i n g  t \ r e a ;  and

WHEREAS, t h e  p r o p o s a l  c o n f o rm s t o  C i t y  C o u n c i l  P o l i c y  N o .

6 0 0 - J o · 'w h i c h  s p e c i f i e s  ti1 e < J U i d e l i n e s  anc i r e q u i c e r n e n t s  f o r

e f f e c t i n g  a s h i f t  o f  l a n d  f rom  t h e  f u t u r e ·  U r b a n i z i n g  t o  t h e

P la n n e d  U rb a n i z i n g  A re a .  

NOW, T1rnREF'ORE,


'.

8P. IT RESOliVED, 

·I

b y _ T h e C o u n c i l  o f  T h e C i t y  o f  S an D i e g o

I

t h a t  i t  h e r e b y  L !pproves and c"\1-Jopts an aTn~mlment t o  t h e  Land Use

Hap o f  t h e  r r o g r c s n  G u id e <1nd G e n e ra l ?1<111 f o r th e C i t y  o f  S an

D ieg o , s h i f t i n < J  t h o s e  p r o p e r t i e s  \.;no..,·n a s  F 'airbanl< . s C o u n t ry  C lu b

f rom f u t u r n  U rb a rd . z i . n g  t o  t h o  P lan rio c l U r \ J a n i r . l n g  A r e a ,  w h i c h

"

P~OE l OF' 3



1111\0lldl~<Jllt Hl1o.1 l l ill.'< .'· Jn11.· \1 f [1 J CL lv1.· 11p1 )fl i l · l n p l  !11·1 1 ) [  ·-111 < ' l f 1 r r o p r l 1 \ t f l

ti Ille 11.J llltl f I t  L ·) L h 0 I' r (ju c··Jll LI () \~. l .] 0 <I 11d (', l j fl<} r.'1 l 

·-....


r l ;111 t ') f 

LlHJ C \ t y 

o f

S 11 11 [) l lHJ o , s u I i j <!c l l o  l Jin [ <) l.l o·.d n :.J c n nil i t l o  nu :

J , 'T'h11t tht) pt·1~ct!il011t.l<1l-sctt.in<J v; \\110 o f  t h \ A  rlt)ci1 >lo n he

l l  m l t e il t o  U1 o n po n ::i [ l <l ct) D n l y , r e  q u i r i  n 'J l li ,, t 7 '>% o E t lw l a n d

be de1 llcl\ tEll1 t o  open Hpllcc l11 o r . J c r to  e s t a b l i s h  th e o v e r r i d i n g

opc11 s p a c e v a l u e  o f  th e  pL 1 n .  T h i s  s h o 1 d t l i . nclicr1 to t h a t  t h e

G tow th Mi'lnaqernl'nt P o l l e y  i s  l \ · lh e ren t un<l t h l \ t  i t  i s  o n l y  b e i n g

o v o r r i l 1 d e n  when 75% o r  g r t ; ? a t e r d e d i c a t i o n  o f  o p e n  s r a c e  i s 

a c c om p l i s h e r ! ,

.!.

2 . 

T h a t f a c i  l . i t i . . es anrl s e r v i c e s  o f  s u r r o u n d i n g  p r o p e r t i e s

i n  th o  f u t u r e  u rb a n l? . in g  a r e a s ·  s h o u ld  be m a in ta in e c l a t  a r u r a l

l e v e l  o f  s e r v i c e s  ns o p p o s ed  to  an u r b a n i z i n g  l e v e l  o f  s e r v i c e s ;

i . e . :  ro lld s y s t em s ,  f i r e ,  p o l . i c e ,  am bu lan ce and c a r e ,  e t c .  t h a t

i s  b ro u g h t t o  th e p r o p e r t y ,  d o e s n o t h ave t o · be br . . igh t up t o  c:.:n


u r b a n i z i n g  l e v e l  o f  s e r v i c e s  i E i t  i s  b r o u g h t  t o  a f u t u r e 

u r b a n i z i n g  a r e a .

; ,  T h a t th e  C i t y  C ounc i . L  u n d e r C o u n c i l P o l i c y  6 0 0 - 2 9 , c a n

'>;: l i m i t  t h e  .. n e v c l o p m e n t  o f  t h e  p r o j e c t  t o  a c e r t a i n  num ber o f

u n H s  p e r  y e a r ,  anct t o  p h a s i n g  o f  t h o s e  u n i t s  i f  i t  . fee . ls t h a t

s u c h  p h a s i n g  w o u ld  a c c o m p l i s h  a l i m i t a t i o n  o f  im p a c t on t h e

s u r r o u n c l i n g  , ; r e a ,  a n d  u p o n  C o u n c i l ' s  p o l i c i e s  a n d  g o n l s .

PAGE: 2 Of 3
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Paued and 4dop1rd ~\' 1hr C0uncil c·{ Thr C111· ''' :;rn D1rp(' on


MAR 3 0 1982


b)' thr lollo~·in~ \' N r :

Councilmn 

i' r ~'

, ' \ a p  

1'01 hncn l 

I nelif:iblc


4 

Bill Mi"hcll 0

~ 

D 

o~

BUI Clwor

:::


0 

0 

0

Suun Goldin~

0 

0 

0

Lfon L. \l.'ilh.im1


~ 

0 

0 

0

E~   Stru1b.~m~

~

D 0

Mikt Go"h


~

0 

0

D "k Murrh>

~ 

[ ]  

0

Lucy Killca


0

0 

D

M~yor   Pe 1e Wd1on


0 0

[lB" 

0 

~

r

Al'THE.'\TIC:.~   TED &Y :

Pf: ·1 E \\'/ LSO\

Ma.1·<>r of T~r   cn.1 vi Sa:. 01~;::. Cal1lor:\:.n.


CHARLES G. ABDEL;\OL'R

ei:.1 c irrk r l Tn~"c11.1 o.is~~.   oi~·~; .. ·c;:~·;(,~rr   ..a .

P.~c::e..~   ..~  Dt;·~:1. 
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