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INTRODUCTION


On November 27, 2012, the City Council considered a list of approximately 11,000 acres

of property proposed by San Diego Canyonlands (SDC) and Community Plaiming Groups to

include in a document entitled "Declaration of the Dedication of Land" (Declaration), to dedicate

the property for park and recreation purposes pursuant to California Senate Bill No. 1169 (SB

1169). To assist the City Council and in response to the request made by the Land Use and

Housing C01mnittee on October 17, 2012, this Office provided Rep01i RC-2012-25 (Nov. 20,

2012) entitled "Dedication of Real Property for Park and Recreation Purposes pursuant to


California Senate Bill No. 1169 and San Diego Charter Section 55," as Attachment A. On

November 27, 2012, the City Council approved Resolution R-307902, attached as Attaclmrnnt B,

which approved the Declaration listing 6567.72 acres and thereby prohibiting a use for other than


park and recreation purposes without ratification or approval by a vote of two thirds of the

electorate. At the November 27, 2012 Council heaiing, questions arose regarding the potential


San Diego Charter section 55 (Section 55) dedication of the Fairbanks Ranch

1 

and Rose Creek

prope1iies. This Office was directed to return to the City Council before the end of this calendar

year with the analysis for the City Council to then consider the inclusion of the Fairbanks Ranch

and Rose Creek prope1iies in the Declaration.


QUESTIONS PRESENTED

1. Would the use of po1iions of Fairbanks Ranch by the Fairbanks Ranch Country

Club, Inc., be inconsistent with the dedication of the prope1iy pursuant to Section 55 for park and


recreation purposes?


2. Would the use of po1iions of Fairbanks Ranch by the Fairbanks Polo Club, be

inconsistent with the dedication of the property pursuant to Section 55 for park and recreation

purposes?

1 

Although Fairbanks Ranch was not defined at the Council hearing, this Office was provided two leases to review,

one with Fairbanks Ranch Count1y Club, Inc. and one with Fairbanks Polo Club. This Repmt analyzes both leases.
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3. Did San Diego Resolution R-256124 (Mar. 30, 1982) (Resolution) dedicate the

prope1iies identified as Fairbanks Country Club for park and recreation purposes pursuant to


Section 55?

4. Would the continued use for flood control purposes of pmiions of Rose Creek that


the Transportation & Storm Water Department manages as a flood control facility be

inconsistent with the dedication of the property pursuant to Section 55 for park and recreation

purposes?

SHORT ANSWERS

1. Continued use by the Fairbanks Ranch Country Club, Inc. of a portion of

Fairbanks Ranch in accordance with the current lease may be inconsistent with park and


recreation purposes pursuant to Section 55 because the general public is excluded from the

property in accordance with the lease.

2. Continued use by the Fairbanks Polo Club of a portion of Fairbanks Ranch in


accordance with the holdover provision of the expired lease may be inconsistent with park and

recreation purposes pursuant to Section 55 because the general public is limited to a large extent


in its use of the property in accordance with the tenns of the lease.

3. Resolution R-256124 did not dedicate the properties known as Fairbanks Country

Club for park and recreation purposes pursuant to Section 55.

4. Continued use of a portion of the Rose Creek property for flood control would not

be inconsistent with park and recreation purposes pursuant to Section 55.

FACTS

I. FAIRBANKS RANCH PROPERTY

The property commonly known as Fairbanks Ranch, approximately 572 acres, was

acquired from Watt Industries/San Diego Inc. (Watt Industries) by the City in 1983 by grant deed

(Grant Deed). See Attaclm1ent C.

2 

At the time of the acquisition of the prope1iy, the property was


comprised of five lots. 

3 

The Grant Deed provides that one of the five lots was to be leased to

Watt Industries and the remaining four lots were to be maintained by the City as open space in


accordance with ce1iain covenants, conditions and restrictions set forth in the Grant Geed. 

4

Pursuant to Resolution R-307902, a pmiion of the open space lots of Fairbanks Ranch,

2 

Watt Industries reserved several rights that ifrealized may significantly inte1fere with park and recreat ion

purposes. However, without a specific proposal by Watt Industries to exercise a right reserved in the Grant Deed, an

analysis cannot be done to detennine whether such use would violate Section 55.

3 

Since acquisit ion of the property by the City, assessor parcel numbers have been assigned the property, but do not

necessarily correlate with the boundaries of the five lots at the time of acquisit ion.

4 

Addit ionally, it has come to the attention of this Office that the City acquired an easement for sewer purposes on a


port ion of the lot leased to Watt Industries, which currently is the location of sewer pump station #79. However, as

discussed in footnote 7, because sufficient facts have not been provided and could not be analyzed, we recommend

against dedicat ing this port ion of the prope1iy pursuant to SB 1169 and Section 55.
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approximately 80 acres, were added to the Declaration and will be dedicated to park and


recreation purposes pursuant to SB 1169.

In accordance with the Grant Deed, one lot, approximately 3 72 acres, was leased back to


Watt Industries pursuant to the terms of the Percentage Lease between the City of San Diego and

Watt Industries/San Diego, Inc. (Country Club Lease) for the construction, operation and

maintenance of a private country club and golf course facilities. Country Club Lease, sections

I.A and V. The Country Club Lease is attached as Attachment D. In 1986, the Country Club

Lease was assigned by Watt Industries to Fairbanks Ranch Country Club, Inc. Fairbanks Ranch

Country Club, Inc. does not allow members of the general public to enter the country club and

golf course facilities. Instead, pursuant to the bylaws of the Fairbanks Ranch Country Club, Inc.,

membership is required to enter and use the country club and golf course facilities. The Country

Club Lease is scheduled to expire in 2044, but may be extended at the City's discretion in

accordance with Section V of the lease.

In 1986, the City and the Fairbanks Polo Club entered into a Lease Agreement (Polo Club

Lease) for the construction and operation of a polo facility on a portion of one of the four open

space lots.

5 

The property covered by the Polo Club Lease is also subject to the covenants,

conditions and restrictions of the Grant Deed. The Polo Club Lease expired on August 31, 2012,

but the Fairbanks Polo Club remains in possession of the property pursuant to the holdover

provision in section 2.02 of the Polo Club Lease. The Polo Club Lease is attached as Attachment

E.

The Polo Club Lease includes the following provision that requires the lessee to not

exclude the general public from the property:

The general public shall not be wholly or permanently excluded


from any portion of the premises. LESSEE may develop

reasonable restrictions for the facility use provided they are


consistent with the rights of the general public, and are designed to


allow the LESSEE to use the premises for the purposes specified

herein. LESSEE agrees that all activities conducted on the


premises will be as stated in Section 1.02, Uses, of this lease.

LES SEE shall, at all times during the lease term, maintain a CITY-

approved sign identifying the property as City-owned and available

for public use consistent with the terms of this lease. The sign shall

be installed by the LESSEE at a location agreeable to CITY.

Polo Club Lease, section 1.10.

However, Exhibit C (Public Access Regulations) to the Polo Club Lease specifies that

use of the leased property by the general public is limited. For example, the polo field areas are

open to the general public for passive uses, such as spectating or picnicking, only during the

daylight hours; only the polo club members and their invitees may play polo on the leased

5 

It is this Office's understanding that polo facilities have been authorized to operate on the property in accordance

with the Grant Deed.
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property; and public access to the premises may be restricted to only ticketed spectators during

special events.


II. ROSE CREEK PROPERTY

The Rose Creek property in question is approximately 18-27 acres along Rose Creek that


straddles Interstate 5 in the Pacific Beach and Clairemont Mesa neighborhoods, and is owned in

fee by the City of San Diego (Rose Creek Property). 

6 

The Rose Creek Property consists of two

non-contiguous segments totaling about 1.5 miles in length. The segment east oflnterstate 5 is

approximately 100 feet wide, and the segment west of Interstate 5 is approximately 200 feet

wide. In between the two City-owned segments, Rose Creek runs through a railroad right of way,

the Caltrans right of way, and private property.


The Rose Creek Property is currently managed by the Transportation & Storm Water

Department for flood control purposes. East oflnterstate 5 the flood control channel is fully

concrete-lined, and west oflnterstate 5 it is improved with rip rap sides. The channel ranges in

width from approximately 60 feet east of Interstate 5 to approximately 125 feet west of Interstate

5. The Rose Creek Property is primarily used for passive flood control to convey runoff during

storm events. Rose Creek conveys storm runoff from over 23,000 acres including urbanized

areas around Rose Canyon and San Clemente Canyon.

All but the portion of the Rose Creek Property south of Grand Avenue is included in the

City's Master Stom1 Water System Maintenance Program (Master Maintenance Program) and

Programmatic Environn1ental Impact Report (PEIR), which were approved by the Council on

October 24, 2011. Routine channel maintenance under the Master Maintenance Program

involves the use of heavy equipment to clear accumulated sediment and vegetation out of

channels to restore flood control capacity. Under the PEIR, the City is required to mitigate for

impacts caused by channel maintenance, including impacts on biological, land use, and water

quality resources. Therefore, maintenance results only in temporary disturbance of the area.

Maintenance is anticipated to occur at three-year intervals.

ANALYSIS

The use of dedicated park lands in the City is governed by Section 55, which provides in

pertinent part that real property that is dedicated for park and recreation purposes may be used

only for park and recreation purposes without a vote of the public:


All real property owned in fee by the City heretofore or hereafter


formally dedicated in perpetuity by ordinance of the Council or by

statute of the State Legislature for park, recreation or cemetery

purposes shall not be used for any but park, recreation or cemetery

purposes without such changed use or purpose having been first

authorized or later ratified by a vote of two thirds of the qualified

electors of the City voting at an election for such purpose.


6 

A portion of the Rose Creek Property does not have an assessor's parcel number assigned. Therefore, to ident ify

those portions of Rose Creek would require a survey and legal description, which staffestimates cannot occur prior


to December 31, 2012.
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A proposed use that is incidental or ancillary to park and recreation purposes is a proper


use of a dedicated park if the incidental or ancillary use is consistent with park and recreation

purposes. Slavich v. Hamilton, 201 Cal. 299, 303 (1927). Where a park is dedicated by a private


individual, the permissible uses of the land are strictly construed in accordance with the grant

deed. Spires v. City of  Los Angeles, 150 Cal. 64, 66 (1906); Slavich, 201 Cal. at 303. In contrast,


where the City is the grantor, the permissible uses are more liberally construed. Spires, 150 Cal.

at 66; Slavich, 201 Cal. at 303. Where the City dedicates a park, uses are permissible as long as

they "tend to further and promote the enjoyment of the people under the general dedication of the

land for their benefit." Spires, 150 Cal. at 66. For example, straightening the course of a natural

waterway for flood control was found to be consistent with park purposes, especially since the


park property had been damaged by previous floods. Ritzman v. City of  Los Angeles, 38 Cal.

App. 2d 470, 473 (1940).

In contrast , a use which would be inconsistent with park purposes or which would

unreasonably interfere with the public's enjoyment of the park is impermissible on dedicated

park land. Simons v. City o f Los Angeles, 63 Cal. App. 3d 455, 470 (1976). Courts tend to focus

on three factors: (1) the amount of space occupied by the use relative to the size of the park; (2)

the location of the use in the park; and (3) the duration of the use. City & County o f San

Francisco v. Linares, 16 Cal. 2d 441, 447 (1940) (finding that temporary suspension of park

surface use for ten months and permanent installation of entrance and exit for underground

public parking, allowed by the San Francisco Charter, occupying 6.5% of the park was an

insignificant interference with park use).


The facts of each situation must be evaluated in order to determine whether a proposed

use is consistent or inconsistent with the dedicated park purpose. Accordingly, a case-by-case

analysis must be performed each time a use is being considered for property dedicated for park

and recreation purposes.

I. IF FAIRBANKS RANCH IS DEDICATED FOR PARK AND RECREATION

PURPOSES, CONTINUED USE UNDER THE COUNTRY CLUB LEASE MAY

BE INCONSISTENT WITH CHARTER SECTION 55

Property dedicated for park and recreation purposes is to be devoted to park and


recreational uses for the enjoyment of the general public, and not to the exclusion of the general

public. See Spires, 150 Cal. at 66; San Vicente Nursery School v. Los Angeles County, 147 Cal.

App. 2d 79, 85 (1956). In the case of San Vicente Nursery School, a nonprofit corporation

conducted a private nursery school on approximately one-half of one percent of a park pursuant

to a lease with the County of Los Angeles. Id. at 81-83. The children were admitted to the school

on a first-come first-serve basis. Id. at 81. The court held that the County of Los Angeles did not

have the authority to permit the exclusive use and occupancy of the park property by the nursery

school. Id. at 85-87. A golf course open to the general public is a consistent use with park and


recreation purposes. Save Mile Square Park Committee v. County o f Orange, 92 Cal. App. 4th

1142, 1146-67 (2001).

Similarly, this Office has issued opinions that have addressed proposals for exclusive use


of dedicated park property and has consistently advised that dedicated park property must remain


open to the public. For example, in 1938, this Office opined that a permit to the Balboa Tennis




REPORT TO THE HONORABLE 

MAYOR AND CITY

COUNCILMEMBERS

-6- 

December 14, 2012

Club for the exclusive use and operation of tennis courts on a portion of Balboa Park would


violate the law, although the general public would be permitted to use the tennis courts when not

in use by the Balboa Tem1is Club. 1938 Op. City Att'y 90 (Mar. 2, 1938). See also 1946 Op. City

Att'y 58 (Jan. 31, 1945) (a lease to an organization to use a building for an event open to


members only may legally be done for no longer than a couple of days and only if similar

opportunities were made available to other organizations); 1977 City Att'y MOL 190 (May 10,

1977) (charge for admission to the Japanese Garden in Balboa Park is pem1itted so long as no

class or portion of the general public is excluded from the facility); 1981 City Att'y MOL 132

(May 18, 1981) (a community agency may operate a recreational facility so long as the facility is

open to the general public on a nondiscriminatory basis).

Notwithstanding the general rule discussed above, comts have also found certain uses


consistent with park purposes even though the use excludes the general public. For example, the

California Supreme Court held that a lease of a building for a memorial hall and a meeting place

for organizations whose membership was military veterans was a use consistent with park


purposes and would not interfere with the enjoyment of the general public. Slavich, 201 Cal. at

308-09. The court made note of the following regarding the memorial building: (1) it occupied a

small portion of the park; (2) it would add to the beauty and attractiveness of the park; (3) it

would provide a monument to the veterans; (4) it would be used for pleasure purposes only; and

(5) its proposed use was kept within the bounds of park purposes. I d at 307-08.

Here, ifthe property subject to the Country Club Lease were dedicated for park and


recreation purposes, a court would most likely find the exclusive use of the property to be

inconsistent with park and recreation purposes and to interfere with the public's enjoyment of the

park. In accordance with the Grant Deed and Country Club Lease, the Fairbanks Ranch Com1try

Club, Inc. operates a private country club and golf course on the leased property. Entry onto the

leased property and use of the golf course facilities require membership with the Fairbanks

Ranch Country Club, Inc., in accordance with its bylaws. The Amended and Restated Bylaws of

the Fairbanks Ranch Country Club, Inc. are attached as Attachment F. Additionally, the country

club and golf course facilities occupy the entirety of the leased property, except for a portion that

is occupied by the City's sewer pump station #79.

7 

This instance is significantly different than


the Slavich case because the general public would be excluded from what would be the entirety

of the park, that is, the entire leasehold. Even ifthe additional 80 acres of open space scheduled

to be dedicated by SB 1169 were added to the equation, the leased property (approximately 372


acres) comprises the greater majority of the property that would be dedicated for park and


recreation purposes (approximately 452 acres).

To date, we find no legal authority to support dedicating property for park and recreation

purposes subject to private uses that would be inconsistent with park and recreation purposes.


Therefore, assuming a court were to find the existing use to be inconsistent with park and


recreation purposes, dedicating the land under SB 1169 would create a circumstance directly

7 

This Office does not have sufficient facts regarding sewer pump station #79 in order to perform an analysis

whether such a use is consistent or may coexist within property dedicated for park and recreation purposes. I f  this

portion of the property could legally be identified by an assessor parcel number or legal description, this Office

would recommend the portion of the leased property occupied by the sewer pump station #79 not be considered for


dedication pursuant to SB 1169 and Section 55 until such time as the requisite analysis may be performed.
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contrary to Section 55. Section 55 states, in relevant part, that "[a]ll real property . . .

dedicated . . .  by statute of the State Legislature for park, [or] recreation . . .  purposes shall not be


used for any but park, [or] recreation . . .  purposes . . . .  " (emphasis added). In light of this plain

and limiting language, ifthe land was dedicated, the City could be subject to claims by the


Fairbanks Ranch Country Club, Inc. for breach of contract and interference with existing

property rights. Alternatively, persons interested in upholding the dedication could seek judicial


intervention ifthe uses under the Country Club Lease continued for the lease term.

II. IF FAIRBANKS RANCH IS DEDICATED FOR PARK AND RECREATION

PURPOSES, CONTINUED USE UNDER THE POLO CLUB LEASE MAY BE


INCONSISTENT WITH CHARTER SECTION 55

I f  the subject property were dedicated for park and recreation purposes, the use of the

property under the Polo Club Lease may also be a use inconsistent with park and recreation

purposes. Section 1.10 of the Polo Club Lease does not permit the Fairbanks Polo Club to

exclude the general public from the leased property. However, Exhibit C (Public Access

Regulations) to the Polo Club Lease specifies that use of the lease property by the general public


is limited to a great extent. For example, the polo field areas are open to the general public for

passive uses, such as spectating or picnicking, only during the daylight hours; only the polo club

members and their invitees may play polo on the leased property; and public access to lease

premises may be restricted to only ticketed spectators during special events. Additionally, the

polo club facilities occupy the entirety of the 120 acres leased to the Fairbanks Polo Club. Again,

this instance would be distinguishable from the Slavich case involving a veteran's memorial hall


because not just a portion of the property dedicated for park and recreation purposes would


exclude the general public.


However, the Polo Club Lease has expired and the Fairbanks Polo Club continues to

occupy the leased property under the terms of the Polo Club Lease on a month-to-month basis.

Polo Club Lease, Section 2.02. I f  the City were to terminate the Fairbanks Polo Club's month-to-

month tenancy, the use, that n1ay be inconsistent with Section 55, would cease.

Nonetheless, Watt Industries reserved several rights pursuant to the Grant Deed. One

such reservation is for water utilities in, over, under and across the property, with the caveat that


the water utilities not unreasonably interfere with the City's use or the open space nature of the

property. It is possible that a use consistent with Section 55 could interfere with the property

rights reserved by Watt Industries. Therefore, to avoid potential claims by Watt Industries, the

Council should consider delaying dedicating the property for park and recreation purposes until

such time Watt Industries' rights under the Grant Deed expire. 

8 

Additionally, the Fairbanks Polo

Club use pursuant to the Polo Club Lease would have to terminate.

8 

Similarly, based on analysis of the Grant Deed, which we recently received, the cautious approach is that the open

space parcels of Fairbanks Ranch that were included in the Declaration pursuant to Resolution R-307902 be

removed from the Declaration.
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III. SAN DIEGO RESOLUTION R-256124 DID NOT DEDICATE THE PROPERTY

KNOWN AS FAIRBANKS COUNTRY CLUB FOR PARK AND RECREATION

PURPOSES PURSUANT TO CHARTER SECTION 55

On March 30, 1982, the City Council adopted the Resolution, attached as Attachment G,

that approved the specific plan for the property known as Fairbanks Country Club. 

9 

When

interpreting a resolution, the courts do not go beyond the usual and ordinary meaning of the

language in the resolution, unless the language is ambiguous. City o f Vista v. Sutro & Co., 52

Cal. App. 4th 401, 409 (1997). There is no statement or reference in the Resolution that it

dedicates the Fairbanks Country Club property pursuant to Section 55.

Even ifthe Resolution was intended to dedicate the prope1ty identified as Fairbanks

Country Club for park and recreation purposes, the dedication would not be valid because it did

not comply with Section 55. Section 55 states that real property owned in fee by the City may be


dedicated by either an ordinance of the City Council or by statute of the State Legislature. San

Diego Charter§ 55. For the property identified as the Fairbanks County Club to have been

dedicated, it must have been dedicated by ordinance or the Resolution must have been passed in

the manner and with the formality of an ordinance. Case law is clear that if a resolution is passed

in the "manner and with the statutory formality requ.ired in the enactment of an ordinance, it will

be binding and effective as an ordinance." AssociatedHome Builders o f the Greater East Bay,


Inc. v. City o f Walnut Creek, 4 Cal. 3d 633, 648 (1971); see also City o f Sausalito v. County of

Marin, 12 Cal. App. 3d 550, 566 (1970). The Resolution was not passed in the mam1er or

formalities required for the enactment of an ordinance by the City Council. Specifically, the

Resolution was passed and adopted on the same date, i.e. March 30, 1982. At the time, San

Diego Charter section 16

10 

provided that all ordinances, except for specific exceptions not

applicable here, were to be passed only after a minimum of 12 days from the date of its

introduction. Therefore, both the plain language of the Resolution and the adoption of the

Resolution pursuant to the formalities of a resolution, not an ordinance, provide that the


Resolution did not serve to dedicate the property identified as Fairbanks Country Club for park

and recreation purposes.


IV. THE CURRENT USE OF THE ROSE CREEK PROPERTY FOR FLOOD

CONTROL WOULD NOT CONFLICT WITH CHARTER SECTION 55

It is very likely a court would find the continued use of the Rose Creek Property for flood

control purposes does not violate Section 55, should the City dedicate the Rose Creek Property

for park and recreation purposes. The Rose Creek Property was not acquired by the City through


a private dedication for park use, and so what constitutes a permissible use is not strictly

construed under Spires.

This Office has not opined on whether the use of property for flood control is consistent

with park use under Section 55, but has issued a number of opinions on other uses. Among the

9 

Resolution R-256123 was analyzed in this Office's Report RC-2012-25, referenced above, and also did not


dedicate the property known as Fairbanks Country Club. See Attachment A.

'

0 

San Diego Charter section 16 was repealed effective July 30, 2010, and replaced with San Diego Charter section

275 as a result of the strong-mayor form of government becoming permanent in the City.
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uses found consistent with park uses under Section 55 are temporary holiday tree collection and

recycling sites, City Att'y MOL 2008-20 (Nov. 13, 2008); underground sludge and sewer lines,

1990 City Att'y MOL 211 (90-17; Jan. 26, 1990); and a wastewater recycling facility with only

temporary construction impacts, 1985 City Att'y MOL 463 (85-85; Nov. 19, 1985). Among the


uses found inconsistent with park uses are a homeless shelter, City Att'y MOL 2009-8 (Sept. 11,

2009); a pigging station (a wastewater treatment facility component), 1994 City Att'y MOL 559

(94-64; July 26, 1994); and a child care facility for City workers, 1985 City Att'y MOL 252

(85-49; Aug. 28, 1985).

The flood control use would be consistent with park use because it would "promote the

enjoyment of the people under the general dedication of the land for their benefit" under Spires.

Spires, 150 Cal. at 66. Rose Creek is used only for passive flood control, that is, to convey runoff

during storm events. Therefore, the current flood control use has no appreciable impact on

potential park and recreation uses beyond that of a naturally occurring river or stream. In fact, the

flood control channel currently coexists with a bike path that runs adjacent to it west oflnterstate


5. The improved Rose Creek channel protects not only surrounding developed areas from

flooding, but also protects the Rose Creek Property itselffrom flood damage, like the permissible

flood control cham1el straightening in Ritzman. Ritzman, 38 Cal. App. 2d at 473. Moreover,

maintaining the flood control capacity of Rose Creek involves the removal of accumulated

vegetation which often contains invasive and exotic species, thereby enhancing the park and


recreation use.


Furthermore, applying the Linares factors discussed above supports the conclusion that


there is no Section 55 conflict. The factors are: (1) the amount of space occupied by the use

relative to the size of the park; (2) the location of the use in the park; and (3) the duration of the

use. Linares, 16 Cal. 2d at 447. Under the first factor, the flood control channel itselftakes up a

large portion of the Rose Creek Property. Under the second factor, the flood control use occurs in

the channel that runs through the center of the Rose Creek Property. These two factors could

weigh towards a conclusion that the flood control use would unreasonably interfere with park


use, but for the unobtrusive nature of the flood control use. The passive flood control use of Rose

Creek has no appreciable impact on potential park and recreation uses despite its relatively large

size and prominent location within the Rose Creek Property.


When considering the third Linares factor, the duration of use, the most tangible impact

on park and recreation use would occur during channel maintenance or repair. However,

maintenance or repair is a temporary impact, an insignificant interference with park use.


Maintenance is anticipated to occur for several weeks at a time on a three year cycle. Channel

repair would occur on a less frequent schedule, on an as-needed basis. Access to the public may

need to be limited during maintenance and repair to ensure public safety, as heavy equipment

will likely be used to dredge accumulated vegetation and sediment from the channel. Compared

to the ten-month interruption that was upheld in Linares, any short-tenn closure to the public for

cham1el maintenance or repair likely would be insignificant.

Finally, Senate Bill 1169 specifically reserves "to the city council the authority to grant

easements for utility purposes in, under, and across dedicated property, if those easements and

facilities to be located thereon do not significantly interfere with the park and recreational use of

the property." "Utilities" generally include storm water conveyance facilities. See, e.g., Cal.
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Gov't Code§ 50335 (including "storm drain pipes or ditches" in a list of "utilities" for which

easements may be granted); Cal. Civ. Code§ lOOl(a) (including "drainage" among a list of

"utility services" for which private property owners may exercise eminent domain to obtain a


utility easement). No utility easement in favor of the City for Rose Creek is needed in this case

because the City already owns the Rose Creek Property in fee. This provision of SB 1169,

however, supports the conclusion that continued use of the Rose Creek Property for flood control

purposes would be consistent with Section 55, should the City dedicate the Rose Creek Property

for park purposes.

11

CONCLUSION

If the City dedicates the Fairbanks Ranch property subject to the Country Club Lease,

continued use by the Fairbanks Ranch Country Club, Inc. of a portion of Fairbanks Ranch in

accordance with the corresponding lease, a court would very likely find the use to be inconsistent

with park and recreation purposes. Likewise, continued use by the Fairbanks Polo Club of a

portion of Fairbanks Ranch in accordance with the hold over provision of the expired lease

would likely be inconsistent with park and recreation purposes. Therefore, if either property is

dedicated, a court could find that the dedication is inconsistent with Section 55.

Also, Resolution R-256124 did not dedicate the properties known as Fairbanks Country

Club for park and recreation purposes pursuant to Section 55. Finally, continued use of a portion

of the Rose Creek property for flood control would not significantly interfere with park and


recreation purposes; therefore dedication of the property for park and recreation purposes would

not violate Section 55.

JAN I. GOLDSMITH, CITY ATTORNEY

By /.s/ Hilda R Mendoza


Hilda R. Mendoza

Deputy City Attorney

By /s/ Heather I, StroJJd

Heather L. Stroud

Deputy City Attorney

HRM: HLS:als

cc: 

Andrea Tevlin, Independent Budget Analyst


Stacey LoMedico, Director, Park and Recreation Department


Chris Zirkle, Deputy Director, Open Space Division

James Barwick, Director, Real Estate Assets Department

Lane MacKenzie, Asset Manager, Real Estate Assets Department

11 

However, dedication of the Rose Creek property pursuant to SB 1169 cannot include that pottion of the Rose


Creek properly tha~ does not have an assessor parcel number and a legal descript ion.
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MAYOR AND CITY COUNCILMEIVIBERS


DEDICATION OF REAL PROPERTY FOR PARK AND RECREATION PURPOSES

PURSUANT TO CALIFORNIA SENATE BILL NO. 1169 AND SAN DIEGO CHARTER

SECTION 55

INTRODUCTION

San Diego Charter section 55 (Section 55) provides for the dedication of property owned

in fee by the City for park and recreation purposes by means of a City Council ordinance or

statute by the State Legislature. On September 12, 2012, California Senate Bill No. 1169 (SB

1169) was chaptered amending California Fish and Game Code section 2831. Section 283 l(a)


dedicates for park and recreational purposes City of San Diego lands designated as of January 1,

2013, as open space lands in a document entitled "Declaration of the Dedication of Land." The

Declaration is to be approved by the City Council by a resolution. See SB 1169 attached as

Attachment A. SB 1169 reserves to the City Council the authority to grant easements for utility

purposes in, under, and across dedicated prope1iy, if those easements and facilities do not

significantly interfere with the park and recreational use of the prope1iy. The City Council will

be considering for approval a resolution that includes a list of designated open space property

ovmed in fee by the City, and thereby dedicating the prope1iy for park and recreation purposes

pursuant to SB 1169.

San Diego Canyonlands (SDC) presented to the City a list of approximately 11,000 acres

ofprope1iy that SDC reconm1ends for dedication by SB 1169. Some of the properties proposed

by SDC for dedication are outside of the City's jurisdictional limits. Some of the prope1iies

proposed by SDC for dedication do not meet the conditions outlined in Council Policy 700-17

(CP 700-17). Some of the prope1iies proposed by SDC for dedication have been identified by

SAND AG (San Diego Association of Governments) as possibly being needed for future light rail

or railroad purposes. Staff from the Park and Recreation Depaiiment, the Real Estate Assets


Depaiiment, ai1d other depaiiments as necessary, reviewed the list provided by SDC and

reconm1ended 5,881 acres for dedication at the Land Use and Housing Conu11ittee (LU&H)

meeting held on October 17, 2012. At the conclusion of the discussion on this item, LU&H

recommended that the City Council dedicate all of the approximately 11,000 acres proposed by

SDC and any additional prope1iy recommended by the Cmmnunity Plaiming Groups. LU&H

also requested that this Office advise the City Council on issues raised at the meeting regarding


pe1111itted uses for, and rest1ictions on, prope1iy dedicated for park and recreation purposes.
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1. May real prope1iy that is owned in fee by the City and located outside o f the

City's jurisdictional boundaries be dedicated for park and recreation purposes pursuant to

Section 55? ,- · · · ·· · -' ·

2. May City Council waive CP 700-17, Policy on Dedicati0h :artM I3esi;gi,1atiotibf · ..


Park Lands, to include r_eal property that does·-D'©'t;itre_et' tJie· c6ndi~16rls 1)f6,f.icihl 1n-@:f·7o@ll 7? I f

so, how may the City Council waive CP 700-17?


... _ :,,~ .... t-1 .._ j. · .: · . ·.i-.. (t' r "':· /-·_--. r ~· ,L"! :, ·~;_ ~   ~·-..... < -~-.}   ~· ;:: ,. 

.?~_.   .. . I .:i · , ~i

: j; :  . ': May-fotfite-r:ctifroads andfailrc\ad· fad.1ities-be10cated6rt oriacross reafprope1iy -

that is owned in fee by the City and has been dedicated for park and recreation purposes pursuant


to Section 55?

4. May bikeways be located on or across real prope1iy that is owned in fee by the

City 'aird'hiis ~beep. dedicat¢_d 'fot pEIT).<: anffrecfre~tio~{purpos·~s phrsuant to Secfi~ti SS~ . .

: . } : · r., · ) · :  : · - "i· '.-: .-::,~> '. < · .1 :!.:. /.!·.-~(' '·1·.l . - · :  ' · . · · ' ' ' {  ' l

··· :5: - . '\Vli.ai 'is:tiie L'.i tyis 'le~8:1 re'coti1"se ,~; llefi'rfal pfoperty thaHs · owtiecfin::'fee by tlie

City and has ~eeri;cledi6at6d'fdFparlt::a1;~ reci'eatioi1 pu1~&i'es p~~·~uaiff to Secti6i1-55 'is ...


end-o·ached up91t9 l ';. : . . _ .· ,. · · · -· . ' f  : _, '-~.': · ; , - · · ·  .

. . i.i· r.·.J;- ,.r.J :.t ... . -

6. Did saii Df~go Res6h.il!oii.R}256t23 _(1\1ar. 30, 1982) (Resoluh9n) d~dicate the

propeii'fos 1-dei\hfled' as: FaTrhai1lcs' Coub'ffy :c:nub for p~rk ·a11.dte8re~tioi/purposes pursuanJ to


Section 55:r~ · '· · ·· '.- .... :-.r:· · · · · ,,- ··· · · . -·· '" -· - ,··


SHORT·'ANS\VERS

. . ~

1. The City does not have the authority to dedicate prope1iy that is own·eo.. in fee by

the City and is located outside of its jmisdictional boundaries.


2:. CP 70Q-17 is a policy statement o f the City Couilcil adopted by resolution.


Therefore, ifthe City Council v/ere to deeide to dedicate pto.pe1iy--pursuant to Section 55 that

does not meet the conditions outlined in:the policy, the City Council ni.ay \Vaive the policy b:y

another resolution.


3. Future railroads and railroad facilit ies may be located on or across real prope1iy


owned in fee by'tlre City that has been dedicated for park and recreation purpo·ses pursuant to

Section 55 i f  the railroad is a.public utility and does notsignificanti'.y inforfere with.the pai"k and

recreational use of theprope1iy, or if the failroad may coexist with Hie park purpose of the ·

prope11y~

4. Bik:evirays maybe located on or-across real prope1iy °'";1ied in fee by the City that

has been dedicated for park and recreation ·purposes pursuai1t to Section 55 i f  the proposed


bikeway is consistent with the park and recreational use of the prope1iy or if the bikeway is on

the 1ight-of-way of a street or road that is authorized by the City Com1cil pursuant to Section 55,

._
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5. The City has several options available to address encroaclunents upon City-mvned

real property that has been dedicated for park and recreation purposes pursuant to Section 55

1vhen the encroachment begins after the City acquired fee title to the prope1iy. The City's options

are limited ifthe encroaclunent began prior to the City's acquisition of the property ifthe


encroaching paiiy can satisfy the legal elements necessary to prove adverse possession of, or an

easement by prescription over or upon, the encroaclunent area.

6. The Resolution did not dedicate the properties known as Fairbanks Country Club


for park and recreation purposes pursuant to Section 55.

BACKGROUND


Real property may be proposed for public purpose dedications by means of a private


grant of property or  by action of a public entity. Prope1iy proposed for dedication by private

individuals is strictly construed according to the tenns of the grant. On the other hand, dedication

by a public entity receives a less strict construction. Slavich v. Hamilton, 201 Cal. 299, 303

(1927).

Section 55 provides, in paii, that:

All real property owned in fee by the City heretofore or hereafter


fom1ally dedicated in perpetuity by ordinance of the Council or by

statute of the State Legislature for park, recreation or cemetery


purposes shall not be used for any but park, recreation or cemetery

purposes without such changed use or purpose having been first


authorized or later ratified by a vote of two thirds of the qualified


electors of the City voting at an election for such purpose.

Sai1 Diego Charier§ 55. Real prope1iy owned in fee by the City may be dedicated for the

purposes of park and recreation pursuant to an ordinai1ce or State legislation. Id. The issue, then,

is what uses are included in park and recreation purposes. A proposed use that is incidental or

ancillai·y to park and recreation purposes is a proper use of a dedicated park if the incidental or

ancillary use is consistent with park and recreation purposes. \Vhether a use is incidental or

ancillary to the public's enjoyment of a park is detennined by whether a use is consistent or

inconsistent with pai-k purposes. Slavich, 201 Cal. at 303. For example, museums, restaurants,

hotels, zoological and botaiucal gardens, libra1ies, aii galleries and conservatmies are all

ancillai-y to the full enjoyment of dedicated park prope1iy, and thereby consistent with park

purposes. Spires v. City of  Los Angeles, 150 Cal. 64, 66-67 (1906); Slm>ich, 201 Cal. at 303. On

the other hand, a use that constitutes misuse or a diversion from the park use is inconsistent or

umeasonably interferes with the use of the prope1iy for park ai1d recreation purposes. Simons v.

City of  Los Angeles, 63 Cal. App. 3d 455, 470 (1976); San Vicente Nurse1y School v. Los

Angeles County, 147 Cal. App. 2d 79, 85 (1956); l lA McQuillin Mun. Corp.§ 33:78 (3rd ed.

2012). Use of dedicated park propeiiy for a city hall, hospital, jail, municipal buildings or offices

would not be ai1cillai-y to the park purpose of promoting the recreation and pleasure of the public

generally, and are thereby inconsistent with park purposes. Spires, 150 Cal. at 67. Therefore, any

use in dedicated park prope1iy must be consistent with the pai·k and recreation purpose.
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_Tl~ere m:e. al;;o :those"us.es.,of 'dedicated park property: that::have.~been   deternrined to .not

violate.th~ :geD:ela1 p:t;trp.9 se ·:oHhe propose&park use a:S·;a·!'.esul t of,plfaJ;iged conditions, .cu.stoms,

~;·~~~)~  

1

a~tl1~;~~l;~~~h~:,~~:~i;;:~t1~:.d~1:~4;  

1

~J~~t;;:;~:t1~::.~yf~~:~t~~~teh·;~:·  

5 


· · _ .

privateJai1& 'de~~,ekipers~deaica:te.d pr~perty, ;to th;¢1City.uf.'UosuA.p;i.gefos\lh·;r§l,04"for a :tJle11sut.e park

or beach, the means of transportatiori foo'.-aiid,~fuo"rµ· the{pro]J:erty was ·b )C:\¥ay:·o¥1~1.e6tri:~ r.ai'lro axfr_ .:


cars, horse cars, bicycles and horse-drawn vehicles, but rar.ely by aut011).obile,_ Abbot Kinney, 223

CC\fll: ~~p?:~d;f~C6fiJ:fJ/;rl 1ifatI £9,~4tt'1heAcity·e:oµst1jU'~tecb~n ~-citoirrotfih~-Jr~fkiiffg(~tea10,n a portion of

the dedicated property, apptoxilnatel y seveiper~ertt &fJth.etmo~alc,q~hl~'if~tedihli~©petty.1d; a t 671 ~1 ·  ·

The court held that the use of a portion of~he prope1ty for parking of automobiles did not violate

the general purpose of the grant of 'dedical~'dfl~b'.e&ause::of :tilie change i n the mode of public


transportation. Id. at 675. The parking area allowed for the public's new means of transportation,


v,1hich a:lloVir.ed . .tll'e public t6 efil.j·0y·the··parkan:dbeadL, · '

'j '.~ . , ..... -. . ~ , . 

.. ;_;, ··3-t~ . '' ' ' ~ .· .. l

.' J 

·y:  '

.. 

. , , ·. ~u1e:f~~ts:6f.ec;Fch_sin,a.atioii irtu.srbe evaluated in'or,qet to dete:tniihe v,1hethef:a proposed ·

use is colisisterit or.;incoh~siste6.M¥ith the ded1catetl;pafk<tpu'fpbse.· ·Adcotdlngly,· case'-by-case ·

analysis must be perfonned each time a use is being considered for prope1iy dedicated for p~rk: -

and recreation purposes.

I. THE CITY DOES NOT HA VE THE AUTHORITY PURSUANT TO THE

CHARTER;tO::JI;)EIHGA'PE'REALEROPERTYiIT O'\VNS;TfIAT IS LOCATED


OUTSIDE\~oF·qt,HE··~iT.Y'S ruruS·DfCTIO:N~Ai>'Lil\fi~Tsy~ ··-.


··-· '·!..-\.:_ 

\.>·-,,.,.

,, ' ~.. .,


Generally/a·eity~hasthe;poWef tod~dica:fe:p1'op61-fst'if·oW1fs'for apnoHc pm]Jose. City o f

Oaklandv. Burns, 46sctah'2d 401, 405 (19:5-0)~'·Copeidlia·'\). Ci'ty1iofOaAfZal1.d, 19 Gal. App. 4th

717, 722 (1993). H<SWdtet;· an1iu11icipal~corporafio1i has "getiefaJ.15' 11:0· extratenitciiial pmvers of

regulation. It may not exereise M s' g6v'enil1f ehtil'fui1ctioriS bey01i.d ifr 601=porate boundalies." City

o f Oakland v. Brock, 8 Cal. 2d 639, 641 (1937). Govenunental fui1ctions are those govenm1ental

powers delegated.to the inunicipaHty, the police·fuhctions ofa city-in"consei\1li1g the health-of


its citizeris'~ and ~the exerorse ofdohYihio11 and co11trolthereof. Chafor ~>. City' .of L011g Beach, 174


Cal. 478', 486 (191 7); Beliton v. Cif)l' .afSanta :MI011ica, 106 Cai. App. 339, 343 (1'93'0).

1

The dedication of prope1iy forpark aild:recreation pmposes is a govenm1ental power


delegated to the City pursuaiit to Section 55.· Further, Saii Diego Cha1ier sectid11 3 (Section 3)

s~at~s, in relevant ~aii,. "Th~ m1:nioi_pa1 jurisdiction -o~ !h e  Cit:yi of S~1 Dfogo shall .ext~nd to the

lumts and boundat1es of said City."- Pursuant to Section 55 ai1d Sect10n 3, t11e ded1cat10n of

property for park ai1drecreatio11al-use is a governmental function that may be exercised only

'Ni thin the tenitorial limits of the City. As a result, the City does not have the auth01ity to

1 

On the oth~r hand, a city l!~!'Y ex~rcise p~·oprietary powers as t~ property that it owns located o:utside of its

corporate boundaries. S.D. ii1yers, inc. v. City & County o f San Francisco, 253 F.3d 461, 473 (9th Cir. 2001) (cit ing

Air Cal, Inc. l''. City & County o f San Francisco, 865 F.2d 1112, 1111 (9th Cir. 1989)). Proprietary functio1is are

those functions that are ordll,larily exercised by private pers·ons and do not:involve cci1iserving the health of its

residents or exercising police povirers; for exarnple the buying, .selling, or granting of property or matters of contract .

Chafor, 174 Cal. at 486-87; Benton, 106 Cal. App. at 343.

2 

However, Section 3 does provide for the regulation, use, and government of the City's water systems Vi'ithin and

without the jurisdictional boundaries of the City.
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dedicate prope1iy that is owned in fee by the City and is located outside of its jurisdictional

boundaries.

II. THE CITY COUNCIL lVlAY \VAIVE COUNCIL POLICY 700-17 AND

CONSIDER FOR DEDICATION PURSUANT TO SB 1169 ALL OF THE REAL

PROPERTY RECOMMENDED BY SAN DIEGO CANYONLANDS

CP 700-17, Policy on Dedication and Designation of Park Lands, attached as Attaclm1ent

B, provides a process for reviewing real property to identify property that is suitable for

dedication or designation pursuant to Section 55. Section III of CP 700-17 sets forth conditions

for review of land acquired for open space park purposes.


A council policy is a policy statement to guide or set forth procedures of various

functions of the City that is adopted by resolution by the clty Council. Council Policy 000-01.

The City Council has the authority to amend or retire a council policy by resolution. Id.

Accordingly, if the City Council were to decide to dedicate certain property that does not meet

the conditions outlined in CP 700-17, it may do so by waiving CP 700-17 by separate resolution.

III. RAILROADS AND RAILROAD FACILITIES POTENTIALLY lVlAY COEXIST

ON PROPERTY DEDICATED FOR PARK AND RECREATION PURPOSES

As mentioned above, SDC has proposed for dedication pursuant to SB 1169 ce1iain

prope1iies that have been identified by SAND AG as possibly being needed for future light rail or

railroad purposes. SB 1169 reserves to the City Council the authority to grant easements for

utility purposes in, under, and across dedicated prope1iy, if those easements and facilities do not

significantly interfere with the park and recreational use of the prope1iy.


Although use of dedicated park prope1iy for railroad purposes may generally be

considered an inconsistent use

3

, a railroad may be considered a public utility for which an

easement may be granted pursuant to SB 1169 and CP 700-17. Public utilities include common


caiTiers. Cal. Const. aii. XII,§ 3; Cal. Pub. Util. Code§ 216. A c01m110n canier is defined as a

person or corporation that provides transpmiation for compe11.sation to or for the public. Cal.

Pub. Util. Code § 211. TI1erefore, a railroad may qualify for a utility easement on dedicated park

land pursuant to SB 1169 and section V.C of CP 700-17, so long as the railroad and its facilities

do not significantly interfere with the park and recreational use of the prope1iy. However, this

analysis assumes that only an easement, not a fee interest, in the City's prope1iy would be

sufficient to meet the purposes of the proposed railroad. I f fee title is necessai·y for the use of the

prope1iy for railroad purposes, voter approval ·would be required for the City to sell dedicated

prope1iy for a non-pai·k and recreational use.

4

3 

Courts i n other states and an opinion issued by this Office have stated that a railroad is generally an inconsistent

use of dedicated park land. To fiVhat Uses May  Park Property be Devoted, 18 A.LR. 1246 (originally published


1922); To FV71at Uses May Park Property be Devoted, 63 A.LR. 484 (origillally published 1929); 1986 City At t 'y

MOL 143, 145 (ML 86-15; Feb. 11, 1986).

4 

A railroad may have the power to condemn City property. In such an i.J.1stance, a different analysis ·would be

required.
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:Ji1 ...additi011i· the courts:·iiithtee cas.es iIYCa1ifomia have-speci:frcally addtesseaftl:i~ issue of

a railroad on dedicated park property. In all three cases, the comis detennined that it is·ifot.

unlawful for a ndl':roag us.e of d~dtcilted   park lz jd ordetenni:ri§d that the two public pi:p:;pose uses

g~~d:~:~::t~~i!E:!i~1!r:if!\~ii?:1i!It~!~:···:

did not fJJtir,fe.re )yit11·th.~ Us~ o .e1i' o · ne1\t 9f thy,. P8:I~PY th~,pµ~}~~,: Jd. at J57, J 90.}~ th_?;t case,

th ~'"€ff"''"'' >'ffi.';'(J'" "'"if'" 'el ~n~ f:' '''ffl"''"CI:""'' 'h ""Pt' t le-,~ t' ~·' I· r;lith

~~:.~~:;~!the"ffil~~J·~u;11~~'.· .··.·;i)t~l~11~=t~tig~~~·.·

purpose of a temporary nursery) were in a:·'~"s'l:tiUNifWaf1.i¥e~·i';crr· wertrs·ari:d'y

0

wltlt dtnbr :grea't ·

depressions or elevations, such that these portions of the park were unfrequE(nted by visitors of

the park. Id! ·· at +6l'-'62'?'Pl!Jie'.colirl'als.o1neiiti6fleCl,that:ifn~rraitt6ad \~i'as a 'me·aris'0fifi~ess, egress

and fransporfati6't{l:f0rtl1e'~uBtfcLto.enj0y·rfrepark·Jd:·if'162~i6~. :1 · ·. · · -- · · . · · .,_; - - ·

· 1 r · ·i·· 

.. ·..:· .. ·.~... . .... ~ ,,._ .. .. .". ;~~· ~.:· .. ::_!·:_..... ~ ~ 
 ..· ~   ., · . . ! : .

':.:,Y'.flfe:cou#,iit<

1

&it:f;pf Lot ..'1H_gides i1:~nbiA·11ge£es·Par:ifi~ ~?.~;.,·JfGal(,:'App; -1do '(i916), ,

adar'es'sg-a:111e

1

isslie":ciffUse 8'f

1

ile@l:itifed pad( pfope11:Y for 'ratlr6 ad: ·purposes Wlie!l·the~el'tfo f Los

Angeles condemned existingrailroad and railroad facilities (l.e, power pole line over the


~:~t~i~\\ttiit~lt:;~;;t~~~l~:ri:~'1:~fi~~~i\;1J&~!fffi~~~l~l~~u?!~~r-'· ~~~~i~~~ !:Y

existing,pole line and sub1Nay-rights because the use for railroad purposes was inqonsistent with

~!~i!;i~~?i!!r£~i~i~t~i!~l~i!~r~f~?i~(!iii~Si;

a rhifroad'that~·eX:fehSied:lDe'fohcFthe'city"s tiinits.,aiid :\Vas"Ui1def'8fafe''co11froY'1d'~at qrf:()'~;. : ._.-

Therefore, the city could nofs~eekfo:

3

6ori.de1i1i1 ~i:'opei1f·\v1tlC6,st~oHsH~cfiftghts

0

Sf\~tay/ttack~·aiid

depots for the purpose of dedicating the property for parkpu,rpo.ses and e;x.pect the court to not

inquirewhetrier:-hotlfllie_publtt'.'usefoi,rrailroad'af1~1pubH'oltseidT':P.!atkiifre.'c'~i1si.stehfbr'nfay_

co exist. Id: Fii1a~ly~ 'the';~?mi ·n?'~e~ that t~ie ·?i~51.i s;'chaii~t'.~~~llor~zing:the ~~dicatio11 of pr6pe1iy

as public :p'ii.rk oip}t'rks pl'ohibitetl i1on-pa'i'k u~es;~ftef"acqf1'tsitihl1ofthe

0

prop·eii'y, but :end riof

prohibit i1oi1-park uses that existed whe1i the pr'op'e1i)

1 

was acquired. 1d. at 110-i 1.

r .  ? - . ·  · - ' · .  , · ' :  · , · - .~· ·;.. - -~ · , . 

· · I11t11e case of Huinph7 -eys v. Cit]I &_ Cow(tyof San Frci.71.cisco; 92 Cal. .App. 69 (1928), the

Cit)' and County of Sa:ii Fi;'aiidsco fo1posed ah ·assessment for the:const1udion 6fa tui}irelfor

railroad putposes through Bufa1~_ViSta Pail and Dubo'ce Pai'k aii.d'a·sti:e'et car lihe-HirCiugh


Duboce Pai:k ·to pro:vide rapid transit betweei.i fo

1

0 dt$tanfsedfo1is O'f the city. In detei1.11h1ing


whether the assessinent \l'\

1

as'pi·oper,- tlie coui.i addressed 1ki-hetl1ei; the'c(m'.st1uction of the'hihnel

and streetraifway'\~

1

as an unla\vfoi·use of th~ pai'kS. Id. ~F12:. 'the cdliti: heldtiiat the'tunnel:Vi,as'


to be entirely beneath the smface of Buena Vista Park ahd thetefcfre i t ,:'could"ifot pbssibiy

interfere with the free or customary use of the park for any or all park purposes." Id. at 73. The

street car line was to rnn over the surface of Duboce Park and then enter the tunnel, and the

laying of the tracks would require removal of sidewalk, curb, lawn, shrubs, trees andpath:ld.


The p01i1on of Duboce·P.arkfor the tunnd and street raih~rayvli

1

Guld rnn along

0 

the southern

boundai·y ofthe pai'k coil'stitUting "a small fradion .of the e1itir'e park area/' Id:"' Tlie'oOillJ alS,ci .

considered testimony froill dty empfo')

1

ees and park conunissioner~, and the trial ccnni's 'foidings

that the park prope1ty where the tunnel and railway were propps~d .had been occupied py biush

and sbrnbs, ai1d was not frequented by the public. Id. at 77-78. The comt determined that,
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although the purpose of the tum1el and street car line ·was to facilitate transpmiation between two


distant parts of the city, they would also incidentally be a medium for ingress, egress and

transportation for the public to enjoy the privileges of the park. Id. at 78. Therefore, the court

held that the public railroad use of the park was not "so inconsistent with the purposes for which

the park was dedicated as to constitute an unlawful use" of Duboce Park. Id.

Specific proposals for future railroad and railroad facility uses over property proposed to

be dedicated pursuant to SB 1169 are not available. Therefore, without a specific proposal, the

analysis needed to determine whether such proposed use may legally exist on dedicated park

prope1iy cannot be perfonned. However, as discussed above, future railroads and railroad

facilities may be located on or across real property owned i n fee by the City that has been

dedicated for park and recreation purposes pursuant to. Section 55 if the railroad is a public utility


and does not significantly interfere with the park and recreational use of the property, or ifthe


railroad may coexist with the park purpose of the prope1iy.


IV. BIKE"WAYS l\1AY BE AN INCIDENTAL USE THAT IS CONSISTENT \VITH

THE USE OF PROPERTY DEDICATED FOR PARK AND RECREATION

PURPOSES

As discussed above, property dedicated for park and recreation purposes may include

uses that are incidental or ancillary to such purpose. A bikeway is defined as a "thoroughfare for

bicycles." Menl.mn-Webster Dictionary 87 (1997). Although there are no cases on point as to

·whether a bikeway is incidental or ancillary to a park and recreation purpose, conunon

knowledge provides that bicycles are both a means of transpmiation and are utilized for exercise,

recreation, health and enjoyment for the public. Bicycle racks have been detennined to be a

cmmnon amenity to recreational trails, thereby implying that il.ding of bicycles is an allmved

recreational use of parks. Toei-vs v. United States, 376 F.3d 1371, 1374 (Fed. Cir. 2004).

Therefore, a bikeway may be a use consistent ·with the use of prope1iy dedicated pursuant to


Section 55 for park and recreation purposes.


Additionally, Section 55 provides, in paii,

\Vhenever the City Manager reconunends it, ai1d the City Council

finds that the public interest demands it, the City Council may,

·without a vote of the people, auth011.ze the opening and

maintenance of streets and highways over, through and across City

fee owned land which has heretofore or hereafter been fomrnlly

dedicated in perpetuity by ordinance or statute for park, recreation

and cemetery purposes.


San Diego Charier § 55. California Streets and Highway Code section 890.4 states that a

bikeway may exist on the il.ght-of-·way of streets or roads. Accordingly, if a bikeway were


proposed as paii of a future or existing street or road on prope1iy dedicated for park ai1d


recreation purposes pursuai1t to Section 55, the bikeway may be authmized as paii of the street or

road. Therefore, bikeways may be located on or across real prope1iy owned in fee by the City

that has been dedicated for park and recreation purposes pursuant to Section 55 if the proposed
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bikeway is :c011sistentv1

1

!th ;the_7park mid recreationatuse ,of the-prop:e1iy ,at if the bikewayis on

the righ t-of"l\"1i'ay.o.f ·a sfreetor,rc»ad.a:rra:b:hs autJ1.0~,zed>by-the ·0i:t)'-·Council pu(suanud S ebtion-5 5.

v.

-. --~,::.,.,,::.1£fL'~\f :;:-1'~.1:~,-~=.-p;~ ::. t .~u:Jn>·~! -~~~>}.t,:f~~l7:.:-!·-·: ·.,·;·~r:~;_i::.   .. .-'.·: :14:,~·- ~:.,·;1 f-t~_:   .. _ - 2_;< ·_.: _ f---::~-~·~: :; -~-\-.1'c:1 .. _

:-:Ai1i~fia>to'aflnrr.~iit;~oE.to{U1i'tr~r9perty ·is":proilriJMm.ed;::anabe·®t :.evet rige-m :to ~a:tly:· title;i; · · ""·


interest or-r:fgli_t::against(th~;-C!ity.:.<i'.fi'ltb.:e.{en011@-achmrent Oygilins~afterx~fae ,Qity 1aCtGjl'tires' O'Wirft:etship/:'


Cal. Civ .. C0.8'e·:.§ :1007. A:s~a~Tesu)t;:.tfo.e~City rB.ay !'eekthe ·reme-va'LGf1su-ch 'an· enc-ro;crd1111Yent on

its properly;:.Ho;w,e-V.e:r;E0undl :Policy 900..,,,06 {CP. 700c6), Encroachments·oi:i Cicy'Ptoperty,

attached as Attacbm.~nt:C, -prnvides

1

for:instancescvl4ren requests fofintended;endrq.li\'.ohinents or

existing encroachments may be authoriz~;cbon·'.Dityproperty~and w1:ien-arHenfol'ce1nent 

1

actid11


against an existing encroachmept may be waived. Section I.B.2 of CP 700-06 sets forth criteria

the P arkfa11cl R~cr'.eaei@P:,~B®pm1ne1il!t /1.nti,skeoiisldet liefc5te .(i.etertni111Big ~r,heth~t:fo'La~thoiJ.:i~e an . ,· ,

encroacb1UifefuJbn ~it®pefty 0Edtcated .€6} patkia!ffdffee.t~~tib1It-::(:nififose§'.Ip~£slfa~Ct8:t.S'e~tib11   D 5. If

an encroaclm1ent does not meet the criteria allowing for authorization, an enfott'.eiliefi'.t'.·ab'tfon


may proceed to remove the encroachme1it. See the memorandum entitled "Natural Gas Pipeline

Throughd_~otte1:y .CanyoRNatural OpeniSpace Park fo>r S:ei-vi be to 27//3 7 Totr:ey P·ihes:iRo'ad;''


dated Fe:li11J._ary l/2.9l2-;:foD·ai1:analysis.of::encroacb111ents on City dedicated parManGl, attac.dtedas


Attac111ne1itD. - ..: " ::;~ . ·· · . '

.·.,.= ,.!

- ~It.i:nust ibie i10tedithat the

1

-disoussj,on a:b'.0.:v:e il.iegardil1g,:e110i:oaclitti-:e1-lts·. 011 {;.J:ty ptopeity:

assumes, that the,encroachment\vas.establisHe~·a:ftier the.;City:aoq:uii:ed the prdpeity. -J:Hhe

encroaclmrnnt existed. priorto tlw .City acq-µiri11g fee ,tiJle to· the· ptop erty,. the si fua:tibn· 1tiay be

very differe11t; If"an encroachi11g'paiiy can estabfish that air e11croaclnne1i.t pre~existed-City

ownership rand '.can estabJ:hsh all'·the·elements .0f adversepossessiGn

5 

/theri_:the e;1croaching party

can acquire fee simple title to the p01iion of the property:encroac::hed upGFJ_ ooim1iehci11g the

moment that the elements for adverse possession are established for the required time. See

Webber v. Clarke, 74 Cal. 11, 19 (1887); Kunza v. Gaskell, 91 Ca:l. App. 3d 201, 210 (1979). In

such fill instance, the City 'Nould not have ovmed the fee title to that p01iion of the prope1iy

1

Nith

the encroac11111ent either at thetin{e the City attempted to acq-11ire tliepi·ope1iy or at the time of

attempting to dedicate that p01iicm of the prope1iy pursuant to Se~hon 55. 1'11is 1vould result in

the City having the burden to cciITect all docui11ei1ts that p1'oposed to dedicate that po1iion of the

prope1iy. ·

Similfil·ly, if ah ·ei1ctoach11iei1t existed prior t0 the City acquiri11g a fee title interest in a

prope1iy and all the elements of a prescriptive easement

6 

me met, thei:t the encroaching pfiliy has

acquired fill easement by presc1iption to that p01iion of the City's prope1iy with the

encroaclnnent, In such a sitliati01i, the City wciUld u~eed-to detei'niirie 1vhether the presc1iptive


easement enctui1b1'ai1ce on-the prdpe1iyvi

1

ould be consistent vl'ith the'park and recreation

5 

Adverse possession mayresult -in the. acquisit ion bf fee t-itle interest upon the showillg ofopen and notorious

occupat ion continuously for five years aµd -taxes were paid.pursuant to a claim 0f right (by California Code of Civil

Procedme section 325) or color of #tle (by Ca.lifomia Code of Civil Procedure section 322 ).

6

i1.n e·asement by prescript ion requires the showing of open and notorious use continuously for five years and in

only some instances the payment of taxes, pursuant to California Civil Code sect ion 1007.
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purposes of the dedicated prope1iy. I f  the encumbrance were detem1ined to not be consistent

with park and recreation purposes and the City desired to sell that p01iion of the prope1iy to the

encroaching paiiy, voter approval would be required for the City to sell dedicated prope1iy for a

non-park ai1d recreational use.

The City has several options available to address encroachments upon City-owned real


property that has been dedicated for park and recreation purposes pursuant to Section 55 when

the encroachment begins after the City acquired fee title to the prope1iy. The City's options are

limited ifthe encroachment began prior to the City's acquisition of the prope1iy if the

encroaching party can satisfy the legal elements necessary to prove adverse possession of, or an

easement by presc1iption over or upon, the encroaclnnent area.

VI. SAN DIEGO RESOLUTION R-256123 DID NOT DEDICATE THE PROPERTY

KNO'\J\'N AS FAIRBANKS COUNTRY CLUB FOR PARK AND RECREATION

PURPOSES PURSUANT TO CHARTER SECTION 55

On March 30, 1982, the City Council adopted the Resolution, attached as Attaclm1ent E,

that approved and adopted an amendment to the Land Use Map of the Progress Guide ai1d


General Plan for the City of San Diego. The action taken by the City Council in the Resolution is

stated, in part, as follows:

BE IT RESOLVED, by the Council of the City of San Diego that it

hereby approves and adopts an amendment to the Land Use Map

of the Progress Guide and General Plan for the City of San Diego,

shifting those prope1iies known as Fairbanks Country Club from

Future Urbanizing to the Plaimed Urbai1izing Area, \Vhich


amendment shall become effective upon adoption of an appropriate

amendment to the Progress Guide and General Plan of the City of

San Diego, subject to the following conditions, . . . .

The Resolution provides that the amendment to shift the prope1iies known as Fairbanks Country

Club to the Plaimed Urbanizing Area is to become effective upon adoption of ai1 amendment to

the Progress Guide and General Plai1 of the City, but subject to several conditions. The first

condition (Condition) states,

That the precedential-setting value of this decision be limited to the

open space only, requiring that 75% of the land be dedicated to

open space in order to establish the oveITiding open space value of

the plan. This should indicate that the Growth Management Policy

is adherent and that it is only being ovenidden when 75% or

greater dedication of open space is accomplished.

V/hen interpreting a resolution, the couiis do not go beyond the usual and ordinary

meaning of the language in the resolution, unless the language is ambiguous. City o f Vista v.

Sutro & Co., 52 Cal. App. 4th 401, 409 (1997). The Condition does not state that seventy-five

percent of the prope1ty is actually being dedicated to park and recreation purposes. It merely
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subjects .the: action to meeting ce1tain conditions before shifting the prope1ties t0 a cettain land


use desigi.1a.iionr7:, .1t

1

. ·  _ ,. : ,  ··

:; :"·:c~.: ! - ; ·~rF-~;   J_~· j l  : · )- - : -  _i \ _· .~--'J ·~-t;;=t... . ;· _y, :~-~LH.' ·. ;_1:·.r =;~ -··-~_:!-

Evenif the Resolutioi.1 was intended to dedicate the prope1tyitiehtifieckas f:aiibank':Ek


Country Club for park and recreation purposes, the dedication would not be valid because it was

not dorte::pUitsu~fl6 :Section155'; :~~ctiQin;::5·5.::sta£esi11ati;e~k'fS~ope1'1'.yfo\\i1fedin fr~ifb,y the City

maY,~1J~!r~~~~~~~~:.9.:f:eittt~r:~~-'~td~il'~~~~1?_f'~~JSl~~~~c~.ut~Fi~~~~1J~~t~~te~:o~:~1~.·~.~a~~.t~:':   ..~ ······~'.-· ...

Legl!s~aft.ilte}}$, §11'1R?xegorGha:t:J;er,k§·Sp. 1.wi-01:;;,fb.tt:lf.ro it11ed'7,as~:th~;Q=i'a1rb.~illis' ©o:unty{61;ub1 to ; ·

~:~;e!~~;t~!!~a~=~~;~i::iti~~~:.~:::::l~;i,,Gf ~ ! ~

1

Jr.<l1riarro~1r:,f{;~~~~~~~~;;:~~:  

1

~ ~ ! ~ : : : { ~ ~ ~ ~ : :

is passed in the "maooer and with th(;;~stamtory!rrdbnalityd:equirietlim-;the eiractfoeiit t§f at1 · ·

ordinance, it will be binding and effecti\re as an ordinance." Associated Home Builders o f the

GrealFr~''EastBhy, ·'h1b.~ '1i:' Cttyioj'ff.1!m-l7irit-il2f-eek;\i4 <Gafr/·3,fil ,().3~3(6481:(.1'.9.~1l)l; ir!'e'"a~:S,o, tJfry·of

Sauiflillto'.·: v: 06ufftefJ/bfJr'!f&NJi;".lr2.:ic8bl(!f{pp~.·.f3fil~jjSOW5B«5 (t~'JiO).-~ID11e:a:te·sh1Uii~n~,was"n'.Gfpassed

in the manner or fonnalities reqi3fircicttor thec:etlaot:m:ient~of.ahl 6rdJ.,n;at12e".lif:y'Itne;~G!iitY,1CoutlOil.

Specifically) the Resolution was passedand a~opte~ on the same datC?, Le. Ma;;c:h ;;o, 1982. At

the-tTuwe;'SaifBfog'o €1i'hrler sebtioil' l6

8

;tJp/6vJ.agt'.1/that alFbfotin

1

a£Etgsi:e~cipt fot speettlc '

exceptiorts' nc:Wapp li'c~oW&1i:g~,ei '~terefto' be,,P ~§ s eGF·611~y. a fte r ' afl~1il~i1'i.~1\i1n' d Pl Ztlays~fileiht the~idat e

ofits'ii1li16'ciucli'oh. Therefot~; bQith''tl~e piainWahgwagE\ o:fthe'·Re§61ufi'i:ih ..at1lt11~(adc5pti011';of the

resolution pursuant to the fonnalities of a resolution, not an ordinance, pr6\iidEffuaf ther

Resolution did not serve to dedicate the property identified as Fairbanks Country Club for park

and recreation purposest: · - : , .· " · ., "',. , :cL :: · · · ~: \ : ; · >  · ,,·· ,,' · · -·:::

The City does not ·hmr.ethe authority to' dedicat~ prop'erty that js ;6vir11ed,i:h fee by the City

and is 1ocated outside ·of"its jurisdictib11cfl ·boui}dmies?:e? 700: 17;, is· a·po1krstateinent of the City

Council adopted by tesolution: Therefote~:,:if the:CitJ~Coti1~ciFt1A~r:e :to deci:d·e-to~dedicate prope1ty

pursuant to Section 55 that does not meedhe c011diti6n:s outlined in.:the po1iby; the City Council

may waive the policy by another resolution. Future railroads and railroad facilities may be

located on o r acr0ss :real prope1ty-crw11ed in :fee by the City tlrathas bee11 dedicated forpark and

recreati'dD: purposes pursuant to Section 55 if the raili

0

oad is :a -lJUblic. utility and:do·es not '.

significantlyinterfere withthe·park and recreational use of the ..prop·e1iy; or i f thernilroad may


coexist with the park purpose of the property. Bikeways may be located 011 or across·real

prope1ty owned in fee by the City that has been dedicated for park and recreation purposes

pursuant to Section 55 if the proposed hikewa)r is coi1sisterit·Withthe park arid recreational use of

the property or if the bikeway is on the"1ight~of~.,~iay of' a street of road th?-t is·authcnized by the

City Council pursuantto Sectio1:r 5 5. The City has se\;etal options ,..<fvailable to address

encroachments uponCity~o'Wned.real propeliy-th.aH\.as been:dedh5ated.fo1· park a1id recreation


purposes pursuant to Section 55~whe1atlie!encroa.cl-hl.rtebJ begi1is '.afteilthe City·acquired fee title to

the prope1ty. The City's options are limited ifthe enc1'0aclil1ientbegan p~iior to the City's


acquisition of the property if the encroaching paity can satisfy the legal elements necessary to


7 

Although it is unclear whatthe Condit ion means, it is clear that the only action by the Resolution is shifting the

land use designat ion of the properties known as Fairbanks ~ount:ry Club. . . ·

8 

San Diego Charter section 16 was repealed effective July 3o, 2010, a11d repla~ed 1vith San Diego Cha1ter section


275 as a result of the strong-mayor form of government becoming pemianent in the City.
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prove adverse possession of, or an easement by prescription over or upon, the encroachment

area. Finally, the Resolution did not dedicate the properties known as Fairbanks Country Club

for park and recreation purposes pursuant to Section 55.

\Vhenever the City Council is considering dedicating prope1iy for park and recreation

purposes pursuant to Section 55, to avoid legal complications, the property should be evaluated


to ensure there are no restrictions that would prohibit the dedication of the property for park and

recreation purposes, and that there are no encumbrances or other conditions on the property that


would be inconsistent with the dedication of the prope1iy for park and recreation purposes. Our

Office will assist staffwith such an evaluation as necessary.

JAN I. GOLDSMITH, CITY ATTORNEY

. ~· · ..
·~ CJ
 ~\~ 
 \\~

B 

. ,~ 
 . ~I .. h . \ ~ 

y H7id~~ei~:. ~No 0

Deputy City Attorney - - - - -
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ATTACHMENT A 



Senate Bill No. 1169

CHAPTER275

An act to amend Section 2831 of the Fish and Game Code, and to amend

Section 1 of Chapter 644 of the Statutes of 2007, relat ing to wildlife

resources.

[Approved by Governor September 7, 2012. Filed with

Secretary of State September 7, 2012.]

LEGISLATIVE COUNSEL'S DIGEST


SB 1169, Kehoe. Natural c01mnunity conservation planning.


The Natural Commu;llty Conservat ion Planning Act authorizes the

Department of Fish and Game to enter into agreements with any person or

public entity for the purpose of preparing a natural community conservation


plan to provide comprehensive management and conservation of mult iple

wildlife species. The act requires a plan to identify and provide for those

measures necessary to conserve and manage natural biological diversity

within the plan area while allowing compatible and appropriate economic

development, gwwth, and other human uses. The act requires each natural


community conservation plan to include an implementat ion agreement

governing specified·matters.

Exist ing law exempts from specified provisions of the act any natural

community conservation plan or subarea plan initiated on or before January


l, 2000, or amendment thereto, b~,;.;S·we~t\,v.a ·, ~.f:i~ .. t!foli'fr .\Y~te0   .,, . . '. -?:

District, Padre Dam Municipal Wat~JJiistfi~. :-Wtfig?:uoJJ;j);tsJnct~ f4


or the San Diego County Water Authority, which the department defom.iip.es


is consistent with the approved San Diego Multiple Habitat Conservat ion

Program or the San Diego Multiple Species Conservation Program, if the

department finds that the plan has been developed and is otherwise in

conformance with the act. Existing law deems certain lands designated as

open-space lands as of January l, 2008, to be dedicated land under the City

Charter of San Diego.

This bill would deem those lands designated as open-space lands as of

January l, 2013, to be dedicated land under the city charter.

The people o f the State o f California do enact as follows:

SECTION 1. Section 1 of Chapter 644 of the Statutes of2007 is amended

to read:

Section 1. The Legislature finds and declares all of the following:


95


-.
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(a) The basis for the lands currently designated as open space by the City


of San Diego is a Multiple Species Conservation Program (MSCP) for the

City of San Diego.

(b) In 1997, the City of San Diego signed a 50-year agreement with the

Department of Fish and Game and the United States Fish and Wildlife

Service to conserve approximately 55,000 acres of open space within the

City of San Diego under the MSCP. Included in the MSCP are designated

and dedicated open-space parcels. The City of San Diego has identified in

excess of 15,000 acres of city-owned parcels that were intended to be

dedicated open space under the city charter, but have not been converted

from designated to dedicated open space. Dedicated open space cannot be


sold or exchanged without a two-thirds vote of the people. In 2007, the

Mayor of the City of San Diego and, by a unanimous vote, the city council,

passed a resolut ion to support this effort to convert those parcels from

designated to dedicated open space. Approximately 6,600 acres were

converted to dedicated open space with the filing of documents with the

Office of the County of San Diego Assessor/Recorder/County Clerk prior

to January 1, 2008. Approximately 10,000 acres remain on a list established

by the City of San Diego in 2006 of places eligible to be converted to

dedicated open-space lands. The San Diego City Council voted on January


23, 2012, to support the effort to convert additional city-owned open-space

parcels from designated to dedicated open space.

(c) Therefore, in keeping with the desire of the City of San Diego to

ensure that the lands currently designated as open space cannot be sold or

exchanged without a vote of the people, and consistent with the Natural

C01mnunity Conservat ion Planning Act (Chapter 10 (commencing with

Section 2800) of Division 3 of the Fish and Game Code), these lands should

become dedicated land under state law and the City Charter of the City of

San Diego.

SEC. 2. Section 2831 of the Fish and Game Code is amended to read:

2831. (a) Notwithstanding any other provision oflaw, lands designated

as of January 1, 2013, as open-space lands in a document entit led

"Declaration of the Dedicat ion of Land" approved by a resolution of the

San Diego City Council in the same maimer in which the city council

processes approval of dedicated open space, reserving to the city council

the authority to grant easements for utility purposes in, under, and across

dedicated property, if those easements and facilities to be located thereon

do not significantly interfere with the park and recreat ional use of the

property, and filed with the Office of the City Clerk for the City of San

Diego, and, if required, at the Office of the County of San Diego

Assessor/Recorder/County Clerk, are dedicated land under the City Charter

of the City of San Diego.

(b) Upon filing of that document in accordance with subdivision (a), the

Office of the City Clerk for the City of San Diego, and, if applicable, the

95
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Office of the County of San Diego Assessor/Recor:der/County Clerk shall

make the document available for inspection by the public upon request.


: ·~'j .: -

0
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ATTACHMENT B 



CITY OF SAN DIEGO, CALIFORNIA

COUNCIL POLICY

CURRENT

. SUBJECT: 

POLICY NO.: 

POLICY ON DEDICATION AND DESIGNATION OF PARK LANTIS

700-17

EFFECTIVE DATE: August 5, 1985

BACKGROU1\1D:


Park lands are an invaluable resource for citizens of the City of San Diego. It is impo1iant to protect


these lands from being converted to nonrecreational uses. Such protection is best provided ii1 the form

of dedication or designation.

PURPOSE:

To establish a policy for the protection of park lands by dedication (Section 55 of the City Chaiier) or

designation as defined herein.

LEGAL CONSIDERATIONS:


Section 55 of the City Chaiier provides in pe1iinent paii as follows:

All real property owned in fee by the City heretofore or hereafter fon11ally dedicated in

perpetuity by ordinanc;~:Pf tb~e ~2' i~p~"Qpi ~tf}t11te;1pf,t,q~ ~tatt Legislature for park,


recreation or cemeteryiJP.$.i-p~sd~s· 119t\15~''.l\ised!r1;kaiii

1 

bht$~rk, recreation or cemetery

purposes without such changed use or purpose having been first authorized or later ratified by

a vote of hvo-thirds of the qualified electors of the City voting at an election for such purpose.

However, real prope1iy which has been heretofore or v"11ich may hereafter be set aside \Vi thout

the formality of an ordinance or statute dedicating such lands for park, recreation or cemetery


purposes may be used for any public purpose deemed necessary by the Council.

POLICY:

I. All land acquired for resource-based park and recreation purposes and owned in fee by the

City shall be dedicated by ordinance pursuant to Section 55 of the City Charter within one year

of the date that the City accepts the property deed.

II. All land acquired for population-based park and recreation purposes and owned in fee by the

City shall be dedicated by ordinance pursuant to Section 55 of the City Cha1ter upon

acquisition if the following affirmative conditions exist:

The Park Service District appears to contain no other alternative park site;

The population has reached the population minimum stated in the City's Progress Guide and

General Plan;

The Park and Recreation Board, City Manager and/or City Council deten11ine that there are no

unusual circumstances which indicate dedication consideration should be deferred.

CP-700-17
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CITY OF SAN DIEGO, CALIFORNIA 

COUNCIL POLICY

CURRENT

III. All land acquired for open space park purposes and ovmed in fee by the City shall be dedicated

by ordinance pursuant to Section 55 of the City Charter if it meets the follO\ving condit ions:

A. The land either fits the criteria of resource-based parks, in that it is the site of

distinctive scenic or natural or cultural features, and is intended for City-wide use; is a

complete open space system or sub-system; or at a minimum is a p01tion of a

sub-system sufficient to stand on its own. (Isolated prope1ties designated as open

space shall be dedicated only upon the City's obtaining sufficient additional adjacent

land to meet this requirement.)


B. The land does not include areas which are undesirable for park purposes, would be

more suitable for other purposes, or which could be traded or sold to obtain more

desirable park lands or to fund park improvements. In these cases, to provide


flexibility in making revisions \vhich would be beneficial to meeting the City's open

space goals, the land shall not be dedicated.

C. The deed to the property is free of restrictions which might preclude dedication as park

land.

IV. All land held in City interest for park and recreation purposes, not meeting the requirements


for dedication as specified in Sections I, II and III, including land held in less than fee

ownership, shall be designated by resolution and thereafter be subject to public hearing process

prior to any other use or disposit ion, except for dedication.

V. Requests for dedication or designation of a park site shall include the following infonnation:


A. Ho\V the park site implements the Park and Recreation Element or Open Space

Element of the Progress Guide and General Plan and/or the Community Plan.

B. For population-based parks, an estimate of the long term development schedule.

C. For open space park land, reservation of the City Council's authority to establish

easements for utility purposes in, under, and across the dedicated property so long as

such easements and the facilities to be located therein do not significantly interfere

\:vith the park and recreational use of the property.


VI. The Park and Recreation Board shall annually revie\V the City inventory of park lands to

determine the status of lands meeting the requirements for dedication or designation as

specified in Sections I, II, III, and IV. Staff will subsequently report the findings of the Board

to the City Council.

VII. City park lands, dedicated and designated, shall be clearly identified in any Planning


Commission or Council action which affects the park site. Lands which are neither dedicated

nor designated shall not be counted as satisfying any requirements or standards for park land.

VIII. Following designation of a park, nonconflicting nonrecreational uses may only be permitted

upon recommendation of the Park and Recreation Board and approval of the City Council.

CP-700-17
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i .  ·~ .:  ....1 1 .

Ad~pt~~~.b.y ~~solutionR-l8§:Q3,i, 0~1./1,3iL9§6, ;

Amended,by Reso,lutionR~l93887   ,..Q6/06/19.68
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. .  · i ,  - - · . 

_,, ,.. · ·  f ·
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CITY OF SAN DIEGO, CALIFORNIA

COUNCIL POLICY

CURRENT

SUBJECT: ENCROACHJ\1ENTS ON CITY PROPERTY


POLICY NO.: 700-06

EFFECTIVE DATE: May 24, 1999

BACKGROUl\TD:


Many instances of unauthorized encroachments on City property are reported or discovered each year.

Responsibility for the protection of City property from unauthorized ,encroachments ·and the

mechanisms by 1vhich the City can ei)force its property rights have not been clear. Additionally, there

are currently no guidelines for City staff to use in evaluating proposed encroachments which could

benefit the public and generate revenue for the City.

PURPOSE:

To establish policies related to the protection of City property from unauthorized encroaclunent by

private parties; to establish guidelines by which requests for encroachments may be considered; to


establish the responsibilit ies ofCity depmiments regarding the protection of City property from

unauthorized encroachments; to establish policies specificallyrelated to erosion and drainage control

measures on City property; and to establish policies regarding the disposition of existing unauthorized


encroaclunents; and to establish guide'lines and an evaluation process for encroachment authorization


of teleco1m1rnnication facilities'l:n p~~t~J8fYW;~~~~q~~~~i\Tisj5~ft,.f.   · -;: · ~·

·  ... _ .,tP." " .!.t f·- >  ·-......:~1. -~~: ··t; . .L ;:,,"%~ -~f) ·~ ,. . . ·. ~J.

DEFThHTIONS:


Encroachinent - development, construction on or use of City property.

Citv Property - land which is owned in fee title by the City excluding such land which is public right-

of-way.

Detrimental - causing any of the following: significant adverse impact on sensitive resources or

historic sites; impediments to access or use; a hazardous or potentially hazardous condition, a

potential public liability (including economic); causing any other situation or condition \vhich is not in

the City's best interest .

Permit Issuirnz Authoritv - that depmiment designated as responsible for determining \vhether or not


an encroachment can be allowed - see Section l(F) of this Policy.

Permittee -Person or entity seeking encroachment authorization pursuant to this Policy.

I. POLICIES- GE1\TERAL


A. Unauthorized Encroachments. It is the City's policy to protect its property from

unauthorized encroachment m1d to seek remedy, e.g., removal, repair, restoration, etc.

when such activity occurs, to recover its costs related to such action to the greatest

extent possible, and to purse administrative and legal actions, fines and damages when

necessary m1d/or prudent .

CP-700-06
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B. Gui delines for Encroachment Authorization. It is the City's policy that requests for

authorization to encroach on City property be considered as follmvs:

CP· 700-06

1. General City Property: The City may grant authorization for encroachment on

its property if it is determined by the responsible department that the requested

action would not violate any deed restrictions related to the City property, map

requirements or other land use regulations; \Vould not be detrimental to the

City's property interests; \vould not preclude other appropriate use; would be

consistent \Vith the City's General Plan; and \Vould otherwise be prudent and

reasonable.

2. Dedicated or Designated Parkland and Open Space: The City may grant

authorization for encroachment on dedicated or designated parkland and open

space if it is detem1ined by the responsible department that the requested action

\Vould not only meet criteria for General City property as stated above, but

would also be consistent with City Charter Section 55; i.e., that it would not

change or interfere 1vith the use or purpose of the parkland or open space.

Pem1ission for encroachment on dedicated or designated parkland and open

space that \Vould benefit only a private party shall not be granted.

a. In addition to complying \Vith the above criteria, proposed

telecommunications facilities must be disguised such that they do not

detract from the recreational or natural character of the parkland or open

space. Further, proposed telecommunication facilities must be

integrated \Vith existing park facilities, and must not disturb the

environmental integrity of the parkland or open space.

b. Prior to encroachment authorization, the proposed telecommunication


facility must be reviev,1ed by the Park and Recreation Depa11ment to

determine \Vhether the facility complies \Vith the criteria of Section B.

I f  the Park and Recreation Depai1ment determines that the proposed

facility complies v,1ith Section B, the Community Planning Committee

for the potentially affected parkland or open space must be notified.

The proposed facility must then be revie\ved by the follmving advisory

bodies for a recommendation:


i) Community Recreation Council for park or open space where

encroachment is proposed;

ii) Area Committee, a subcommittee of the Park and Recreation

Board, or Citizens' Advisory Committee for open space area

\Vhere encroaclm1ent is proposed, as appropriate;

iii) Design Revie\;<,1 Committee, subcommittee of the Park and

Recreation Board, as appropriate; and

iv) Park and Recreation Board, or governing open space Task Force

for those areas where they exist .

Page 2 of 7



CITY OF SAN DIEGO, CALIFORN"IA


,CONN€IU ltOJLICY


CURRENT

c. . The recon1m_eJXcl;a.ti~.lf;QJ,fb~~~G:PxflJnuu]cy.'RyCJ:Mti.9n Co.uncil, the Area

· Corninirtee-,or ¢\iti~ertts: &\av,is&ry{;;C§hnnl:ttee,. i11d1the Design Reviev·,1


Cornmitte~\ as appli'e:able, shall be .sub.1:nihed to the Park and Recreation

,. B\§i:rraNOr\gd-\i:ghii>flgrQ'ife'iJ. sp)oetta\·ItJ::61ih-e!;8''i':f'he Park and Recreation

.. Bd~rcl" '0fr«ac)~feniii1ig"~Yilp; ~ffsp' ace: TaM<"Foiice' -shall submit its


"" ' ·  t:> . . · ~ 
 · '

rec0nimenC:lati0n·t:Cs retlciws: ! ; · . . .  ' '  l ' . ·  , :

·<· . ,j)·" ::.,>;\.f,66 · 'f.0~elecc;}11M:u.fii-Cati'Qjj;,fatilJfre§':; to the Park and

·;it ..: _ , Z5~;1B)'f~e;ctQ'ii,''~1ifa s1~

1

ail'l .tlef~frtlin:~ whether the facility

should be authorized. ,.':_ ,"! ,,. ·

.,,.·:u9:·. '",·;:E9Pi!ln~:ot,te1~~fo:i~:P.W'l1-i~affonif~t:Hitles,Jo the City Council, who

., ·sh~lF defet1niili1eTwliether the facHi·ty slfould be authorized.

··~ ~·.I . . . .

. ' ·. ~ . :  .. ,, : ; ;  .

lfthe fad1ity :is aJUth0i·,i~ed; the:Rtzal Estate: Assets Department shall

. ,ne.gcit~ate,.ai1d }Dt~pate ·~he:ne.ces.s_ary,·enGroachment authorization.

,._. ,.. :,·~_.,;".1 .. _.. ;~ 1t1 ~;;;   . . .  · , , , ,-. .  ..:.1,;:1.1:; ~"'>   :·..,·...:  ~:,,.~j_;J ~~ i·~jl   'J"'·· . ;~'~'! ·; :  . J ( ;  ·~ ~:· :~·'   ·~t ..

C. · ,:V:"1;itten.Encr:oaclunent.~utho:t}zatioiiJ1equired.,   lt?is,:the City's policy that pennission


t~ .·en qrGJ a6h:oi1;f3;ity prqp,eity,. :i'.l'W-Ype:gra1'iJecLo nl,D_; by wri.tten t;n cro achment

authorization and shall be contingentupon such stipulations and conditions deemed

appr:.opdaite; byJped:B.ity:it'.o proteFt'Hs;;property and~interests. Such stipulations shall

hiclude,~:b:ut.;i1o:t be,·11mited to:. '.' ,;,;;. ·''·

2)

3)

4)

CP-700-06

. . -.·., {  . ~~ 

,.J. ' . ~:~; . .:  . >- :~J.:   j_p ' " ·  ' . · ':! ._ · _ =.· · 

. . 

, , ;

J;h~,e.1\qW.2l<;'J~rn'.~ntshaJ1_9e-.i1:i.$ta,l}e~··;anAm~i_n,Jafoed in a safe and sanitary

.. 9optli1i9n ~~ti~.t;\.sqle.:.<?!SJ,§t~.r,~sk.,a1;c;h,~sp.911?i~~Jjty   of the Pennittee;

. . . . - . .  ' . . , : r  

11-~::"':l,, ~   _ d , . _ . , , .  ~ · _ .... . r'l.;· _. _:~p ' ,.- ·_, _.; _

The Pennittee shall agree to at all times inde1ru1ify and save the City free and

·~ ban11l~ss;;f.r:orp apq:payin. :fµlJ ?-nxanq a1lda~l11:S,   demands, losses, damages or

. e~J?~11ses~·th~ttl;ie. G''ity 11}!=lYsustain;;(?.~'. incur._iri 1'J:BY maimer resulting from the

con§tructiw1,;nginte.fr?itJ.Ce~ u:s~;J~pair or pres,ence of the encroaching structure

oi;.qeveJopm~nt-insti:!.ll~q hcereJ.lJ1d~t, inch,H;lipg any loss, damage or expense

arisj.~1g out of{a):foss of or 4aniage to property} (b) injury to or death of a

perS()l}, excepting any,loss, damage, or _expense· and claims for loss, damage or

e:x:peqse resulting in any D.1E\.l).per from the negligent act or acts ofthe City, its

contractors, officers, agt'.nt? or ei~1ployees;

When the encroachm~11t au~horizatio1;   is in the form of an Encroachment

Permit, the Pen;1.irtee n.mst agree, tQ repmve the encroachment \Vithin thi1ty (30)


days after notjce by the Permit-Issuing Authority to do so;

The City sb.all have tbe auth:9rj:ty to r~move any encroachment or cause its

i·di~10;\1ai if the Pennittee dpes i1ot co111ply withthe thirty (30) day notice

required)y Section I.C.3., and all costs related to such action shall be

chargeable to the P·ennittee;
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5) The Permittee shall be required to maintain a policy of liability insurance in an

amount satisfactory to the City in order to protect the City from any potential

claims which may arise from the encroachment;

6) \Vhen the encroachment authorization is in the fonn of an Encroachment


Pennit , the Encroachment Permit shall be recorded in the office of the County

Recorder and shall relate to the property directly adjacent to the encroachment

and shall run \Vith that property. Therefore, only an adjacent property owner

can receive an Encroachment Pem1it; and

7) Acknowledgement that authorization by the Permit Issuing Authority and

receipt of all appropriate development pennits must be obtained prior to any

future improvements or modifications to the ei1croachment.

In addition to the above stipulations, the Pennittee must obtain all other relevant

permits and approvals including, but not limited to, Coastal Development Pennits,

Sensitive Coastal Resource Permits, Hillside Review Permits, Resource Protection

Permits, etc., prior to the construction of the authorized encroachment. Normal

noticing requirements and community review for such discretionary pennits apply.

D. Fees and Costs.

1. It is the City's policy that the Pennittee shall pay an encroachment


authorization fee established to recover costs associated \Vith processing the

request for encroachment authorization, and 1vith monitoring, inspection or

installation of the encroachment where appropriate. In addition, the City shall

require payment of an annual encroachment fee which will include a reasonable

charge for use of City prope1iy and recovery of annual inspection cost.

2. All monies received for placement of minor telecommunication facilities on

parkland and open space areas shall be deposited into the Park and Recreation


Depaiiment General Fund budget. All monies received for placement of major

telecommunication facilities shall be deposited into an appropriate account for

use within the parkland or open space area where the facility is located.

3. Telecommunication facilities receiving encroachment authorization for

parkland or open space may be subject to additional costs, including but not

limited to, costs associated with mitigation of visual or physical impacts to the

specific park or open space site, and costs associated with complying \Vith


applicable local, state or federal law.

E. Development Permits. It is the City's policy tlrnt·depaiiments which issue

development permits shall be aware of City prope1iy interests and may not issue

permits for development \Vhich encroaches on City property without proof from the

Permittee that written authorization has been obtained from the Permit Issuing

Authority.

CP-700-06
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CURRENT

F. . Pem1itis·suimz;Author.irv;/Respohsibil_rrties.-'


1. 

2..' 

3. 

."', .4. 

· · t 

;·::. ".J _.::.;:d)"~r~   ;:;~4; -~ =: ;_.;.( : '~': -.:~ ,:'-:_ '! } r -~,.,: . '. ... -. :,.];

Citv Com16irht!R~_SJ.'2.SJ1~~~p:Je;for :a p p '.till:Ving. th'leijplaqy1'1}eht ofmajor

telecomm.unfoaticin :f~t:llities ·on ·dedicaled or designated parkland or open space.

tfj~~-i-~   ;.r~1:::"'~-  ~:.;:.jJ ·:..n _ · .-1::.)-i_J~ ... t-b<;.:·l!: ..:;:.·_-Jrt-;Y11J: :.--.--- ·:.... :~_} ~.-:!; - -~

. >NeighlDtli'li0od:;8od&1«Cdmplian6ecBepartnil.eht,, . Re<.sponsible for the protection

:1:6f'~J~r1ip9pi;{JitY.f:rr~~:R~hitH10.tizeE'·eii.cro'aolnnents:'.2111d;enforcement related

.· 5~t:r~t),a~retot(J!.   ;, ,,..:r'..':~:·~·:::-;~tr~,~}t;~~; :;;.:,::::,.·;'.;;~~t·; ;,::''.:~; ,~~~:'.:~

1  

• ~;:i· ~·

Real Estate Assets Departh1e11t -Respoiisible for the issuance of encroachment

..: :rg;i;rtl~(')t1i.0atdbnronrge.nSi'.5,1.:l~}3icyJ~taiperty,~~n:chteasehG;}ds, -:and, fofnegotiation and

·-"' pt.e:patl:i;tiorr:.pf ~nbroachrrl~titJauthoriza£f9.,ns'.ttbr,.pre,viously approved

· ·::nelecJ'.lnlliiunieatfon Jacilities.-to: he1 loe;attcl onqdedi~ated~ or designated parkland

or open space. It is also responsible for providing the .other depaitments ·with


,,i11forina::t:ioti. rega~d!iif§fpti::lpeitydii11esi ·©Wlilership anti tit~e;. as; necessary .

.,\.::;} __: ...··-~.-> ....··".,;'. -·- ·' _;_;.;., ·1~: 3·- :; .!~_   ...r:1 .. ,_~· ..... ;_:.1 .. h ,. ' ,.-~--(i ! ' I· ; ·.:-,.· ;'l_.j._;·


,··;; · Parkiaiu.Gt !Recf~a11t0njD€p'artm~nt:;;~R-espol.1s-i.bJe_;;for,thejsS;uance of

· 11 fa1c:roicJllnen't 1auth. ofi~a:tionsf:and::.for;appro:v ,a,1ibry th e:Pai~kia9d

1 

Recreation

· ' Dire.c.tlitfi d't.tlu.e}51aceinent;df:rriinorteleoomrhunica~ion faoiJ:i~l:es, on dedicated

ai1d designated parkland and open space. It is also respoi1~;ible,   in consultation

with the Planning and Development Review Depa:lifi.1\et;if;for·o.ertain coastal

rights-of-·way ·which are not used as streets.

~ ..~n.:;1   ; ·L ... ·-,_:.:-:· .; . H-·;r~.; ~)~jJ(t.n ..··~-:;.~ ~ ~ ~ - i·   .. ·}~,/~·-: . ~ -.,-

1 

.. -'.. . : _,,:.._;. .. _ .

> s-. 

1

r Etr§:1neetirtgand'1@apttalP,t(:)fe'&ts.:Departi1.'te11:t':: Responsible for issuance of

,-efrc116adfa1i.enttauthbtiza,th)fi ..011famifG>~VtrM b),·the:Nxl;ater and Sewer Funds.


·: :f~ 
 .-.,,.,,n·'1·  ,,_· ... , , . · . . . . ·~.,.. !.:.' . .'.,.. · ..-:-·,·,, '.'.·, · .. :.·,)~ ~..!. 
 ,· .'.!.·.. 'u,·,i,.,,_ .'.,,',

._,.- _:: ~-  .-.: _.,_~-~~---...
,:;j:;'.·,, ...
~· :;; .. ·· · . :.:::~ 
 ·  ..: .. - .  . ~   ,,

.6.. Plarnring·:ai1d~DevefopmentRevie\'l\~Departmemt   -::Responsible for the review

, '· and issuanc~·;ofdis'c&t191t:EJTY perp1its associated with all applications for

telecommunication facilities .

. ,., ~ -~.· ' ~   -· .·. - '

II. POLICIES, -.EROSION CONTROL MEASURES


..-_: ~ . 

. ....-·~.: ...- .

A. .. Erosion Contro1 B\r Citv; It .is the City's policy to provide erosion control measures on

City p1;0,perty to tlw·et>.tc;nt tlrnt funding i_s available and pub Uc improvements or public

safety are jeop.ardized. It is the City's policy to not assume responsibility for erosion

··,control rneasurers on its property, to protect private prope1ty,


._, ~ . . .

B. Erosion Control Bv Private Paities.

CP-700-06

1. It is the City's policy to COI\Si~er   giving authorization to private paities for


erosion control measures on Cit)' prope1ty in as reasonable a manner as possible

pursuant to the,othe_r policies stated herein.·

· · '. ·

- ·-,·- '· .

2. For puq;i,o~es of detei·mining v"11et~1er or not erosi.on control measures by private

p,aities. ,~;ill be allowed.on dedicated or designated parklai1d or open space, an

action will be considered beneficial to the parkland or ope!l space if it
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contributes to the stabilization of bluff or cliffs that are steeper than the angle at

1vhich the soil is naturally stable.

C. Mitigation. It is the City's policy that any authorization to provide erosion control

measures on City property shall include provisions for visual impact mitigation and

enhancement.


III. POLICIES - DRAINAGE CONTROL MEASURES

A. Drainage Control By Private Parties. For purposes of determining whether or not

drainage control measures by private parties will be allmved on dedicated or designated

parkland or open space, and existing encroachment 1vill be considered beneficial if it is

and remains the only reasonable method of preventing surface erosion of parkland or

open space due to uncontrolled drainage; a proposed encroachment will be considered

beneficial if it meets the above criteria and qualifies for all regulatory permits.

B. Mitigation. It is the City's policy that any authorization to provide drainage control

measures on City prope1iy shall include provisions for visual impact mitigation and

enhancement.


IV. POLICIES - EXISTING ENCROACHMENTS

A. Tvpe of Encroachment: Erosion and Drainage Control Measures. I f  consistent with

other sections of this policy, it is the City's policy to offer an encroachment

authorization for erosion and drainage control measures. The authorization shall

contain all the stipulations and requirements set forth in Section I of this Policy,

including a pe1111it fee and annual charge. In addition, a requirement to improve or

bring the encroachment up to safe and acceptable standards, including aesthetic

standards, as determined necessary by the City Manager may be imposed. In the

coastal areas, coastal permits will be required for those encroachments placed after

October of 1988.

B. Tvpe of Encroachment: Private Use and Enjoyment. It is the City's policy that

encroachments for private use and enjoyment are not appropriate on City prope11y and

may not be authorized. Such encroaclm1ents are generally construed to be detrimental

to the City's interest because of the singularly private benefit that is gained from them

by a private party. Examples are stainvays, walls, fences, decks, antennas, and

landscaping 1vhich is not necessary for erosion control and which have the appearance

of private property. It is the City's policy to pursue removal or other corrective action,

provided however, that if the encroachment is minor in nature; i.e., is unobtrusive and

does not impede access or use of the City property, the City Manager may waive

enforcement action. However, it is understood that such encroachments may be subject

to a recordation of official notice of the encroaclunent with the County Recorder and

that lack of enforcement action does not constitute authorization to encroach or

surrender City property rights. This policy also does not impact requirements to obtain

building or other development pen11its.


CP-700-06
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Unauthorized Encroach111ents. In the' event that the City evaluation indicates that a

particular unauthorized encroac'lineilt cannotbe:auth:oti'zed at allmved to remain

because it is hazardous or a potential liability to t}J.e City or becau.se it is either

dettfane11tal.or nbl1~llib11ifi:~fal:peff11}s:;p611cy,·ot~:~citlfe·ey:~nL1,hl"'alt!1~i;~f'.ivate property


· :carinotor\111mnot obtaitFthe reqtifrea;1Aut!~o1·izati6ri/fhe 0113;\fia,JTj:Ji:friue


administrative ana legal remedies to protect its interests arta~sfi'aHfto the greatest extent

possiblei collect damages aiJd __cos~s   re)?-ted to :the e.~fqi:.cem.~1~t of this Policy.

' , , _ L J  }  , .· ' · ; ; . ;  _ , ' ,  · - __ ; , . 

Ocean Front Walk. It is not thy, intent of thi.s BqJic)L t9 motjify or sup~.rsede in any

i;a§~h~-

1

reqti'ftei1fbhts~ ofsarl DTego-1\4un1hii.1aI: c6de

1

Se6fi'a:h ~l M\'.6'5:~f8=\7',hich,.apply to

the t5teb:n. Frb1:'1t Vl a:1k: a:wa:· · · · · ·

"Horton Plaza - Billboards"


Addpted by Resolution R~ 1699:63 03/1:§/1962

Repealed·by'Resolutkrn R-25;4869 · 08/24/1981


(Incorp. into Council Policy 700-05 "H01ion Plaza - Use Of')

"Encroaclm1ents on City Prope1iy"

Adopted by Resolution R-282396 07/26/1993

Amended by Resolution R-29.165 8 05/24/1999
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DATE:

TO :


FROM:

SUBJECT: 

February 1, 2012
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(619) 236'."6220

Stacey LoMedico, Director, Park and Recreation Department

James Barwick, Director, Real Estate Assets Department

City Attorney

Natural Gas Pipeline Throug11 Pottery Canyon Natural Open Space Park for

Service to 2737 Torrey Pines Road

INTRODUCTION


-~~· ~-~ ~   ~"" ...-.:r.-:•'~--~-  :~:~ ~ -~ -.~~]~ ...-..•,-~: YI ' ·  ~   · l~-

You have asked for a legal op'frfi'on coi~c·ei.ifhl~ the·i~galitf ofl±'ista11ihg ·a natural gas pipeline

tbrough dedicated parkland and Pueblo Lands. Specifically, you have asked whether the City

may grant a utility easement to San Diego Gas and Electric (SDG&E) through Pottery Canyon

Natural Open Space Park (Pottery Canyon Park) in order to provide service to a private home


ovmed by Mr. Bill Allen, which is located adjacent to Pottery Canyon Park at 273 7 Ton-ey Pines

Road. Pottery Canyon Park is dediCated pm:kland on Pueblo Lands. In researching the issue,


Real Estate Assets Department staffdiscovered that, although .Mr. Allen has been utilizing the


Pottery Canyon Park driveway, identified by signage as Pottery Park Driveway, for ingress and

egress purposes to access his private properiy, tile Citynever granted M r . Allen such rights over

City prope1ty. According to Mr. .AJlen, his family has been accessing their property via Pottery

Park Drive·way since his family acquired their abuttingprope1ty in 1945. Accordingly, this

memorandum will also address the issue of .MJ. Allen's use of Pottery Park D1ive,vay to access

his property.

QUESTIONS PRE SE NT E D


1. May the City grant an easement to SDG&E through dedicated parkland and


Pueblo Lands for pdvate use?

2. M:ay the City authorize encroachments onto City owned property?
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SHORT Ai.7\ISV.'ERS


1. San Diego Charter section 55 does not preclude the granting of such an easement;

however, it would violate Council Poiicy 700-06 and may violate the intent of Charter section

219.

2. Mr. Allen's current use of Pottery Park Drivevi1ay is an encroachment as defined

in Council Policy 700-06 and a trespass onto City prope1iy. However, pursuant to Council

Policy 700-06, the Mayor may permjt certain encroachments and is authorized to waive

enforcement action against an encroachment if it is detennined to be minor in nature.


BACKGROUND


The land that is the site of Pottery Canyon Park was originally acquired by the City of San Diego

as paii of the Pueblo Lands grant in 1874 and the City dedicated the land to park use pursuani to

San Diego Ordinai1Ce 0-11159 on January 4, 197 4. The Park is located off of Torrey Pines Road

in La Jolla. According to a 2010 title report, Mr. Allen owns three parcels of prope1iy adjacent

to Pottery Canyon Park. On the attached aerial photo (Attachment A), the three parcels

described in the title rep01i are shown as only two parcels, Parcel Nos. 34673201 and 34654044.

Pottery Canyon Park is outlined on Attachment A in yellov;,r and numbered 001, which

encompasses Parcel No. 34675001. Cars gain access to the Park via Pottery Park Driveway, a

long, nan-ow, paved driveway that runs along the tree line o f the southern border of the Park,


directly adjacent to M r . Allen's parcels. Near the entrance to the Park, at the bottom of Pottery

Park Driveway, there is a gate ·with a lock ·which crosses the Driveway. Past the gate, at the· top

of Pottery Park Diive·way, the pavement makes a turn into Mr. Allen's private property and

continues as his private driveway to his house. No documentation has been provided 1vhich


demonstrates V/ho built the gate, but presumably the purpose of the gate is to block public access

to the Park during restricted times.

1 

Nevertheless, Park and Recreation Department staffhas

stated that Mr. Allen himself often opens, closes, and locks the gate as he chooses. Mr. Allen

undoubted1y has the combination to the lock on the gate because access to his private property


occurs significantly past the gate and, therefore, there vvould be no other meai1s for Mr. Allen to

access his private property when the Park is closed. According to City staff, Mr. Allen has

claimed that his family built Pottery Park Drive\vay and claims that his family has been using

Pottery Park Drive·way for ingress and egress to their prope1iy since they took ownership of their

prope1iy in 1945. However, no record exists to show that the Allen family was ever granted


permission to build Pottery Park Drive\vay or to ·access their private prope1iy from Pottery Park

DriYei'\

1

ay. In fact, there are numerous signs at the entrance to Pottery Park Drivevrny stating that

the prope1iy is under video surveillance and protected by a private security fim1. According to

City staff, the City did not install such signs nor does it contract ·with the private security fim1.


In addition to the three parcels mentioned above, .l\.1r. Allen owns an easement across a fomih

parcel for tbe stated purposes of a "road," as well as, sev,rer, water, gas, power, and telephone

lines (Roadv,;ay Easement). His Roadv,ray Easement runs along the no1ihem 25 feet of Parcel

1 

Signs at Pottery Canyon Park indicate that the Park closes at 6:00pm.
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No. 34654045 (See Attachment A) and gives ·1\11\ Allen· lega:1 ·access to his property from Torre)'

Pines Road. However> there is cunently ;no road or drj.\eyvay located ov~r 
the IS-oadway


·-~  ...- . . . .  - ' . .  ,_ r:.: . . . . . . . . .  ,,,.._,__· . , __, f' l ' · - " · " I=· - ·  -~-  · - ., . .  __.._, ~ -..,.-_,.,. ... ~ ~.-•..-  ..... -·~· . . r· _ - · ·  . t __. , ' 
 _ ,

Eas·eiflent/ a:nd ihsteti4~ tlfo'
A1leia--.fa1ni;ly,··fia$
'be~m:: 
 u~i11gJ~)9ttet~' 
 F_~rJ<''iIJri)tev;'.ay'for:ingrnss 
 and

·· ~-. · .,., .,-__ .. ··.-~'_---~~-,.·:·~;~ (.,"t·:o·r·"-'"~:·   . . . . . .  _~-~"'-'-""·.f"'·· . . r~---1-.·. · - ; . . -, · ) . " · .· l'~_,,.:•···r· . · ·,>-:. _ ~"'•:

egress tb theh'prdpert)i-fof:niany;);~ats-:-  Fulthei1tiote; "llie'All'e'i'r FffinJ.1)r·Tri1'st'granted a·

conservation easement across a sizeable portio11 of his parcels to the City in 1997 (Conservation·

Ease1w~µn: Qn ~tt§-y~ent A ~the_ Con,~ep~f1.ti8~1, ~a~_eip~gtj~ 9utlin~.<i,~~1 ye~l9iv a~µ   numbered

002 WhicJi enooni ·assestl1e~1Ja·orit'-'of Parcel'Nos: 34673201 and"3Lj:o$4D4.4. Thal

Co1;servati'o'rfEase¥i1~lit' !'}6ifil?lf~u1k6trr~tiiti6lr6fi .t?:hidw i}o!:""- ~~: i31~.¥!~1f~ws :the:eo11tiliued use

of easementi'ef~'.it~4-;~H~-t·ief tW(b~ifs6w~ft9~~fi§.§ft$..~nf~~W~:~#.,~~~~~~!?~i}4f~{E?r utilive~.

~-'},!-; x.s.~s

. ·' '~   - '

I. .CB,:;qTE_RSE(;TIO,N 5_2 DQ.ES~()T  I'~~cJ_;(jJ::>:~ TH]; ...cxry FR_QJ!J ..


Gllii\NTING Al~   EA'.SEMENT'IN~·FA V'OR O F SDG&E--THROUGHDEDICATED


P.AR!KL.~in' Ai~n:p.u:EB"Lo ·LA.Nbs. :B:o~"E'\iE~tliE'FR6PosED   · -_, ·

-EA'SE11JtNt-;we~D;:VIOLATK-COLJNCTu POLICY:'1EfOJ06 AND l\'1A y

, ..'SfI9LAo:.EE· I'.RE'~"'WTENT. QRCHARTERSE.C'F~;@Ni219. - ·: ,

·,)

·A;, C:{l_arter .S:~ctigrr·ss   ._ 

, .. ; ·_·.


Pottery Canyon.P:ark was,de_di:dated to ....park:use withinJhe meani:ag 6£Charter_sectfon 55,.. _.


pursuant _to-.S;air·Di.§:go .\Orcl:i:trance0-11159 ;on J anuary;4-, ·1974.-The power of a charter city, such

as San Diego,-d,ve1: th'e:,us~-~~of.dedicatediparks', as Dver other exdusi:Yelynnunidpal affairs, is all"

embracing;·fo:nited mtly; b;y,:the city1 s, charter.. S inw1 is v ... City :of J: ;9sArrg.eles ,Ji.i: Cal. App._ 3 d

455 (:f976). ·-In:S,a,i:1.D:ilege·;.i:the,use'of:tleclfoate.d'])arldands is goveh'ted:b~1-:<:;ha-rter s'ection 55

which pmvidesi1rpertilteritpart::' ' r _ ; ; ,  ·--_ -: . - _ . - - · '

:.;,. . ·~

_ .· .All real PJO:Pe:L.ci;r,ow~w9 iµJ~e   bythe.(:ity . . .__fon:naJly,qedj~ated

· ..i11perpetµi ty b Y-Pr4ip_ance, ~ol tJ1e •Cout1~il or by stci:tµ:t~ o:f Jh~ S~ate

Legi:sl,ature fo_rJlaTk;:Jec;:ljeati_pn C)J cemet~ry pl'!,rpo.s~§' sha.-Hmot be

use.d for :any butpm;k, l'ecreation or c;:emet1:.r-y p:grpo!:jes \Yi[thoµt


such chq_n;ged u~e   or plµ-pQse haviRg beE),nfirst aµt1wri~~.d: 011 later

ratified by a vote·of two tlrirds of the_ qualifl_ed electors of t11e City.

This Office has previously opined that undergroµnd ~tilities are pennissible uses of dedicated

parklai1d,so long as these uses do not detract froi11
the p lli :k
a~1d 
 1~ecreafionaJ- use of theproperty,

,_ . - - , ') - ' ' " . " ' -

and therefore do·not require a vote of t.11.e elec;t.ors.- 1994 City Att'y 1\-10L 559 (94-:64; July 26,

1994); 1990 City Att'y MOL 21 i (90-17; J ap 26, 1990). Intl1e atJ~c.hed Memoraridurn of Law

dated Jaimary 26, '1990 (Attac~1l_nen~ B), this Office addressed tJ;i-:equ~stion of whether

underg:round utilities ·were appropriate uses of dedicated-parkla11d. 199_0 City Att'y MOL 211

(90-17;-Jan 26, 19-90). More specifically, the t\~;o- question'.s addressed 1vere whether a proposed


sewer could he plaqed unciergr:ound tlrrough Rose.·Canyon Open Spaee f arkPreserve and

2 

Simiiarly, .City Council Policy 700-17, Policy on Dedication and Designation of Pafk Lands, section V.C. provides

that "[f]or open space park land, reservation oftbe City Council's authority to establish easements for ut ility

purposes in, under, and across the dedicated property so long as such easements and the facilities to be located

therein do not significantly interfere with the park and recreational use of the property." ·
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"\:Vhether a proposed sludge line could be placed underground through Mission Bay Park and

Sunset Cliffs Park. 1990 City Att'y MOL 211 (90-17; Jan 26, 1990). Rose Canyon Open Space

Park Preserve, Sunset Cliffs Park, m1d Mission Bay Park are all dedicated in perpetuity as public

parks pursuant to Charter section 55. This Office detennined that the pipelines would not detract

from the use of the lands for park and recreation purposes, and thus would not require tW'o-thirds


voter approval as provided by Charter section 55. Please refer to the attached Memorandum for

the analysis suppmting this Office's detennination that underground pipelines. are generally


permissible uses o f dedicated parkland. The analysis and cited case law of that Memorandum


support our determination here that the undergrounding of utilities lines through Pottery Canyon

Park without a vote of the electorate would not violate Charter section 55.

B. Council Policy 700-06

'While granting an easement to SDG&E through Pottery Canyon Park fot underground utilit ies

may be consistent with Charter section 55,. Council Policy 700-06 prohibits granting


encroachments that benefit only a private party. Section I.B.2 .. o(Council Policy 700-06 states:

"Pennission for encroachment on dedicated or designated parkland and open space that would

benefit only a private party shall not be granted." Therefore, the easement contemplated would

violate Council Policy 700-06. In light of this, the City Council must waive that po1iion of the

Council Policy before staff may grant an easement through Pottery Canyon Park. However, this

Office "\Vould caution staff to consider the ramifications of establishing a practice of granting

utility easements through dedicated parks "\Vhich benefit only a single private property ovmer. To

allow it even once may weaken the City's position to decline allo-wance of such easements in the


future and years down the road there could be any number of private utility easements numing


through City parklands.


C. Charter Section 219

According to Real Estate Assets Department staff, Pottery Canyon Park is comprised of Pueblo

Lands as defined by Charter section 219. Chaiier section 219limits1;vhat the City may do with

respect to such Pueblo Lai.1ds in a number of 1vays.

No sale of Pueblo Lands owned by The City of San Diego which

are situated North of the North line of the San Diego River shall

ever be valid and binding upon said City unless such sale shall

ha·ve been first authorized by an ordinance duly passed by the

Council and thereafter ratified by the electors of The City of San

Diego at a i 1y special or general municipal election. The City

Manager shail have auth01ity to lease Pueblo Lands, provided that

any lease for a tem1 exceeding one year shall not be valid unless

first authorized by ordinance of the Council. No .lease shall be

valid for a period of time exceeding fifteen years.


San Diego Charter§ 219.
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Charter. s ~c:ti6T1 219,·:cb i:i:tains· no. ~xpli ci fo·CX;mstraints \Vith,resp·ect to the.·City_ 'graa1ting ,e,a$eµte11ts -

~;r".:t:~-~~ftJi~~~itaii~Z;i!i~~;~~;ii-:

respetM.P tb:.etptoli;tbrrt1otr ag\fi:ITst<tl1©1,.saJe
\:);t:;.p,u~b"fQ £:a11ds:, .;;1'lte~1ssue1±s·;the11,·\vliethet ·i:ii£·? ; : .··:~

ease~T.i.l51it1'~-$:'ti:ease'ii·(f.,~··;!-.'£>: r!c: -: ;··'.; ::: i ·i· .:2;;-;·: :,J~J;'.:;-:   · , ,, r..·'. ., -~-1:. : · ··· ; · ..

~mtein :~;~:::·:~~:L"'F!~:,~=l~!J~::ir~~;

A lease vests a possessory·estate m\ea i' property against ail persoiis, iholuclinfthe .6:i.;,~ier of the

fee. Witkin, Summary of California Law, vol. 12, Real Property .§·:§';..~'®4, ~5F'l'f10H~r:e<lf20G5).

An easement, on the other hand, is an interest in the land of another, -\,;b..ich entit1es the owner of

the eai§'erl~'€iit to Ia ·±i1i1tedt;lise\,:iflfih~ iJillifa·fa-'Iantl.' ...Af},eaS'emeB.'f\c;r"S1fe§ a'·fi0n:£p·a§sess0rYTf.igI1t to .·


enter and use laf1.'dh~i'f:tar&b~#ei';;kJ.10r.G11iJ'fitresh'±i:ks"tli§)o'vVi.1er 6Hf1eiwd&lyifig,fe~Fffoi11.::interforfrfg ,. :

~~tl~i;a~!!~~;:~r;1~~~t~!~t~~::,~t=:~t:11~·

ea:Sernent area ..Utility"easements generally restrict what the underlying fee m~lil'et,\cfan'~p:lJilil·i ifhe


pla11:ting of trees and vegetation, ho\v trees and vegetation may be maiii.tained, and ge1wrally


\Vhat a~ti-\1ities the owner .of the underlying fee can can-y out on and'~ovefthe gifsef-nei1f!~~~As·:·5uch,

it coul9 be _argued that a gr~nt by the City of such a, large bundle o.f rights aii.d tl+e restiictions that

the uHHt)j:~~setii6hf wbiifd""puJ;oh:the c~ty's\1se ·af thei:{ropeify fs'coilifm'y tdtlie iirt~h(o{·· ·· ..


Chmiei'secHcni'"2:19; · ·:-r'· ~· ·,-:: '

1 

~; .~   · ·  · · · · · - ·v: .. " · · · · ... :;._ · - ..- ' ·":'.. · ·· -

On the other hand, a valid countpr-argument would be that such a reading of the Charter vi'Ould


violate the canon of sta'.hjtorip9hsfruct1on, expressio u1.iius es.t e.XclusicJ_ alterius.'("tO say one

thing is to exclude ano~he1:'')'. . '":'W1liie ever{1;,

1

ord·of a -starute must bepresurired to have been

used for a purpose, it is\1  

1

~~b th'e Case, tlia~ every 1vord excfuded frdin-·a;·st~tute mus·tbe presumed

to have been excluded fora'pui.P9~f'" At:den Cahnichpel, 93 Cai.App. 4th at'516~'(citing 2A

Singer, Sutherland StatUtes a11.d$t~tutory '('.(fristrnction, -Li:f.e.ral i71.te1pi,etaiion, § 46.Q6, at 192

(6th ed. 2000)). The Q.rafters 6fthe 

1

Cllarter specific~llydid'i1ot discuss easements ·with r.egard to

Pueblo Lands. It is l.lnde~r Vi

1

bld{argun1.e1it a court v;buld fii1d IhOte persuasi1le. -The most

cautious approach ·wou1d"-be.to not'gi:aht~'utiliiy easenient over; under; and tbrougli. Pottery

Canyon Park, whicl1 is onPl.t2blo'tar1ds. . .· . ... . - . . ..
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II. l\IR. ALLEN DOES NOT HAVE A LEGAL RIGHT OF ACCESS TO HIS

PROPERTY VIA POTTERY PARK DRIVE "\"VAY .


A. I\fr. Allen Cannot Establish Abutter's Rights or Prescriptive Rights to Pottery


Park Drh'e1vay.

Courts have long recognized a number of "abutter's rights" enjoyed by property owners along

public roads. Regency Outdoor Advertising, Inc. v. City of  Los Angeles, 39 Cal. 4th 507, 517

(2006). Abutting property owners may have ce1iain private rights in existing public streets,

including the ability of the abutting Iando-vvner to enter and leave his premises by way of the

street. Rose v. California, 19 Cal. 2d 713, 728 (1942). No such iights exist with respect to

d1ive·ways.


These rights, described as being in the nature of easements and

"deduced by way of consequence from the purposes of a public


street" (eerlmutter v. Greene (1932) 259 N.Y. 327, 182 N.E. 5, 6),

include the right of access to and from the road, and the right to

receive light and air from the adjoining street. (See Eachus v. Los

Angeles etc. Ry Co. (1894) 103 Cal. 614, 617-618, 37 P. 750;

Barnett v. Johnson (1863) 15 N.J .E q. 481, 487-488; 1 OA


McQuillin, The Law of Municipal Corporations (3d ed.1999)

§§ 30'.65 at p. 426; Pepin, California and the Right of  Access: The

Dilemma Over Compensation (1965) 38 So.Cal. L.Rev. 689, 690.)

Judicial recognition of these righ~s   derives from the perceived


expectations of those who ovm or pmchase prope1iy alongside a

public street, to the effect that the land enjoys certain benefits


associated with its location next to the road.


Id. (emphasis added). See also Rose v. California, 19 Cal. 2d 713 (1942). Pottery Park Driveway

is located on City property. Although the Driveway is owned by the City and appears to have

been built to provide access into the Park, there is no evidence that the Diiveway was ever

dedicated as a public street and accepted into the C it is street system. The use of the "Nord


"Driveway" in the name further supports the idea that it is a City-owi1ed drive·way and not a

public street. Tirns, Mr. Allen does not have an abutter's right of access to his private property

from Pottery Park Drive"Nay, since it is not a public street.

Furthem1ore, the Allen family's long time use of Pottery Park D1iveway as access to their

property does not establish any right to continue using the Driveway for access. Since 1935,

California Civil Code section 1007 has specified that no person can obtain presc1iptive rights


against any City-owned property.

Occupancy for the period prescribed by the Code of Civil

Procedme as sufficient to bar a i 1y action for the recovery of the

prope1iy confers a title thereto, denominated a title by presc1iption,

which is sufficient against all, but no possession by any person,

finn or corporation no matter hm:v long continued of any land,

water, \Vater right, easement, or other property whatsoever


dedicated to a public use by a. public utiiity, or dedicated to or
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o~vned  by Hie.state 6r ant' p:iiblic·entity, .sluiffe'ver npet1 intO afay :

title, interest or right ag'ainsfit11e·~6\v11ertn~teb:fi .~:-; : ·- ~  '.. .. ,:: .~I ' · ,. ' .  

; :

Therefore, neither the fact that Pottery ParkDriyeway was built abutting Mr. Allen's prope1iy

~~,' ,;~::Il'~'"'''tii~~::~~l::~~l~.~~~,~i~r~t~~;~PJ~Pr. -

encroachments· onto Ct , p r d':and is auth'Orized to Vi'llive enforcement action ag.aipst

an encroachment if it is determined to be minor in nature.


~).!.,.,.; ·· - . : . ' . ;  ..,,,,.:J:{<~,,,.· . . ,. . ,,,. -· ~. ,.,.,.· ··: j . / .; .· .. ,, : : 'j,

Ivlr. All en has admitted \toJ~?ity 1staff'.J11.at:l:i.e Bn:es~'ri'o t"1[a,Me:.do crnne1~tgiotion, pn0~d ~in.g him 1 egal


·  .  ·- ·-~· , ; i  , .  f n : ( '  ~ ·:~ ' " '  ;•~·"" ~, ·_ 1 . , ·J ' \ . •=·-·~•.,·~_,··~ _ . "") . _.,..._ -· j. ( ..,  .. }. .  ·l·j,..., , ·

access over Pottery· Pai:k r,>~1ve1:\r.·si-y:tqJns }511\

1

ate:.,gFqp_etty; ..·rAcc01:citnglY,fil,:i'sl(cm'}l:~1iued use of

Pottery Park Drive,vafaTdft:fil · flk·hours ifi~~'Jr~_s:Eai:fa'tr#fo!;'E5H~  

1

pi0p~·;.'. '~~-'.PHsuse is also

an encroaclunent fotii~w~,': :;.,~"?,lJ,~·~~fq)J(~)'.,,~,!:-  j L 

1

"'"i'"''f:clf~~~;t)?J: fl~"~fOWS for the

City to grant authorizat18i~-. qf:p,ia9,~i}:~1~kDft ij\ig~~ · ' "·tif:U;J?,:·a , ,,. by t11e


Park and Recreation Dep;~!~~]'¥K !W~t~~6~:r~~~~~~~~-dt,~S!~PJJ_}5~9l.1i~. 

1 

::.:.:,.~g1y~~/~~1J]~1~fo1icy's

criteria for granting,,sU.cl:i:{~JJ.iliciJ.'ii:~ailli'p:JJ~;:o§ii©t;ge,p~J\.at{~jty.: pr.QP:@Efy,. b:tit wo'li44~all3<J.·l;i e.consistent

with Cha1ter sectidf~:5$€. :~~'.~;-~~!~-~t-~f:-'~i:3.~¥d.'.t1-i~f~l~a~~~:°.n1ntel1~t~~'.~Y~:~,t~~· ~~~:6rtp;urpose of the

parkland or open space:·'b/Qoup.0l1°~Fo'l1ey:JOQl.:@X·HAB"·2.; · - ·:: :,;·.

1

··" " "  · · · · · - ··

.,..~~ : · 1 ' ~ ~  ·:~   .. -~ :~taf':t~:·:~   __:;'._;v··~ ~~   ..:·_f".~~:?·:-i;~~" ...':~,» ;.:--~. ~~!:-~·~-  ._.,_.. ::?~ - ,; ,~ .:.~ ·~ ; :~ / "

There has been at least oiit;tfu'ellit C~lif6£iil'tf ciea1i1fg\-,,dtb'.~·t1le1ssue;'©"b   .. ~tlfei~::aSlie~1enm1ent

agency m~y properly grant pe1i.Tlission to·~:pi11~~:~f~t~F'iftY.!~{iir{glt6'if sstl~ei'.r~~+vate

prop,er;t:y thrortgh-:51- d~9iR'?-teci pa,rk. In.BJg S.ur frop/J/~i?s-v, Afott, 6? Gal. A,pp .. 3d-9.9.097q); a

~::su~~~~~:~l~~i~n¥:~~i~~it~~jt~:~;:&t!~~~  

1

}~~!,~~t.i~lt;~:~~~t~~~~~trl~~i~:~~!~~~~  

0

f 
 

Code secti.9it50P;J,5 .. CaJlf0riii,i Pllbll9J{6§6urc~i?·c;9dfs.~Qtfo,i1: ~D0~,:rgfy~ftl1~ $t~t~ ~   ~ .. ··... ' .·


D epmim ei1tof P f&R;s,'~1~.~ecr.~attoD: a1~·creti'o1~ tc( ifa1i(8; p~n~ift~(o.r' rn'gi11:~o:f;i,~Y:~~~ross a p'~ri<

to an 9~x~;:;ef')~zJ)os~:1J~O'P~r,t~,~~;~~1).~rat~a · ; f r q n \ 4 J ~ g l ~ ' v a y .  e!i~~r,cr~ctM~· t1~·e p~rK,, ;'};'11(C.ouii.iif Bi,g ··


su r held flraf'becaus'e tlie deecfdediCaiirrg thf iJiorr~.rty,. ass'fat,e.pa1:kl~~1a·y,,~~   ..frO,ii1a:p[i.)'afe'


individual and 1vas exclusively for public park puipo§es and 11ses iric:ldei1fal ·tothose pi1rpos~s,

the propertycaimot be.used .for
ot,her
p.urposes
withou~ 
 violating~he public tn1st, 11nd thata right-,

. ~.... ·- - · ,~ 
 1>
 . ,;.,,~ · - . \ · ' · · .  ~--. ~ . . .· · . . . ·  · . " ' .

of-·way for priv,<tte. access to priva.te.prope1iy out:;;ide,.thy.Rfilk is· not.aiJ.-inci.4en,taLuse. Id. at 104.

The comi-also held. that.Ca1ifom1a Public Resources-·Cbde sectio115003,5:J.1i.ust be constrned .

consiste11tly ,;1iH; the .publ]c trnst, 1n thit it mayb~ ar;pli~<lt~ dedicatio1~s by the.public, but not to

dedications by private donors. Id. at 105.

. ~'.:. '

The holding in Big Sur is ,cpnsi~teni.with the long":.e,~ta,blished difference in ·co11s.truction and

treatment between dedications bypri~q.t~ donors'and:·Ci~dicatio.iJ.sbN tl}epi+bl1c. Slai;ich v.

Hamilton, 201 Cal. 29.9,' 30.3,(1927). ,\\7l1,e7:~. p1:op~~i:yj;   ..ii,cqiiire~ftJ1rough pri\:ate d~dication, the

pem1issible uses of that i:)1:opeify:ot:-tlined h.1t4e d.ed{catioi1_~o'cmneri.t.are st~ictl)r construed. In

3 

A trespass may occur if a person, entering property purs~a~t to: a Jinuted consent as to th~ p.u~ose for entry,

exceeds those limits, Civic FFest.ern C011i. v. Zila hidustries, Ilic., 66 Caf App. 3d 1, 17 (1977).

4 

Council Policy 700-06 defines "encroachment" as "de ve lop m e nt, construction on or use of City p r op e r ty."
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contrast, ·where the City dedicates its City-mvned prope1iy, the pe1111issible uses may not be as

strictly construed. Here, the City dedicated its own prope1iy as parkland, and therefore, a court

could more liberally construe the pennissible uses of that parkland. A nan-0\1,1 reading of the Big

Sur case would allo"w for it to be distinguished from the issue at hand, in that: (1) the deed

granting the park in the Big Sur case explicitly restricted the granting of a pennit for right-of-way


tlrrough the park, whereas no such explicit restriction exists here; and (2) to grant the pennit in

the B ig  S u r case \Vould have required a 600-foot extension of an existing road, whereas no

extension o f Pottery Park Driveway is required here. Therefore, an argument could be made that

the issue at hand is factually distinguishable from the Big Sur case. A comi may not disapprove

of Mr. Allen's use of Pottery Park Driveway to access his property where the Park v;

1

as dedicated

by the City itself and no modifications to the existing Park are required. Conversely, a court will

also consider the City's practice to strictly construe the pennissible uses of dedkated parkland.

Council Policy 700-06 requires that pennission to encroach on City property must be granted by

written encroachment authorization co1itaining stipulations and conditions deemed appropriate

by the City to protect its property and interests, and sets foiih a number o f such stipulations and

conditions that must be contained in the written authorization. However, as discussed above,

Council Policy 700-06 does not allow for the authorization of encroachments on dedicated

parkland or open space that would benefit only a private pruiy. Council Policy 700-06 I.B.2.

Thus, if the Park and Recreation Depa1iment detem1ines that Mr. Allen's use of Pottery Park

Driveway is consistent with Chmier section 55 - that it would i1ot change or interfere with the

use or purpose of the parkland- and wishes to grant authorization for Mr. Allen to encroach on

Pottery Canyon Park, the Council must first waive the section of Council Policy 700-06

prohibiting encroachments that benefit only a p1ivate party.

The most significant risk to the City in authorizing Mr. Allen's encroachment would come in the

forn1 of a challenge to the City's detem1ination that the encroachment is consistent ·with Chaiier

section 55. HO\vever, as discussed above, the City dedicated Pottery Canyon Park. Therefore, a

couii would more likely construe the pennissible uses mOTe liberally. Further, the risk may be

mitigated to some extent by including in the encroach..ment agreement a requirement that Mr.

Allen indenmif)' and hold the City hannless against such a challenge.

In lieu of the City granting authorization for an encroach..ment, Council Policy 700-06 allovvs for

the Mayor to ·waive enforcement action against an existing encroaclm1ent if "the encroachment is

minor in nature; i.e., is unobtrusive and does not impede access or use of the City prope1iy . . . .  "

Council Policy 700-06 IV.B. Here, :\1r. Allen is using Pottery Park Driveway for ingress and

egress to his private property which abuts the Driveway. A fair argument could be made that

such use is unobtrusive and does not impede access or use of the City property, and if that is the

case, the Mayor could waive any enforcement action against Mr. Allen. Should the Mayor

decide to waive enforcement actiOn against Mr. Allen, section IV .B. of Council Policy 700-06

clarifies that "it is understood that such encroachments may be subject to a recordation of official

notice of the encroachinent Vi

1

ith the County Recorder and that lack of enforcement action does

not constitute autho1ization to encroach or smTender City property iights.'' The City's waiver of

enforcement against Mr. Allen, if the City chose to do so, would not be granting permission for


Ivir. Allen to access his property via Pottery Park DriveYvay. On the contrary, it vi

1

ould be

recognition of his urJaw·fu] trespass and encroachment onto City property and merely a



Febrnary 1, 2012

Page 9

' ~:.' J:~_;:-~·f~~.·-~}.(. · ..... -.L.· ..> ::·, , _ , _ .-, _ · .- ·  "-~.   -· ~-  " ~ · ..,. ,. .._ · - · J . : .  , ·  . . . ~' · · ·· . - · )

As me~i;ti<;:iitl~d;,,c:;'.lrlier".inth~,;B,f'.l;~kground s.ection of this 111emorandum,..the-\Villi& 1\4.;-Allxn 1988

~::~;t~~~~:~~~~:#~:it°it,~a~~~~t~.:t~~lie:=:t~f~~'~'~'~ ·

land thatl~e~~b- · je~nJ\{Lt,.,.:if\:Ren;sJ+ous~ 
a.P.d th~ 
RQaclway ~asHroent:1;l~a1 
 w,pulcl..~~OW··ffiw;to 


tl"<O•~lr.'.i"•':. 1- ' ·  •"-·'"'~"ii' f" ' ; ! ;< > : , ~,:. ~ < •*!;.:.~. -o.;.> ,~   ' : · '" ' > '<•~   " . , · · '. ""<" >  f J ,  , , _ _ . , _ -~·•• 
 ' , · · ;  , , L r -~-.. · . , . , .  · · ·\jj: · "- l;J.~.' ··" ' l · >  ~ ·· · -~•,,•,~••• ' · " -~ ·_,,,_ ~-  ~ · ' · ' O ' ., _ _..., · · ' .,. ·

build a c¥1te:',;V~l>~·--'t:tta.".l1ii!fei1J .6, q~pict~·:Mt'. :q;llen'~ ~pµ,s~':~9_cate§.~gµJ?,a;t;£~).PJ@,..3fl;§7.~2·QF~-~ -

his RoaS.~\a~-J?:~.~~111~B(t2.r a~~,rt;g:y~1.~P". t11af lixS..9}J;_ P~-~~1'.,J:'!.0.,•,2:4:9:~;4945'. JlJ~ ·9.og~_eiiV:~tioJil:.' ·: __.

Easement (i:iJ{{nti:Yed.;as ~'.theJ

5

~op e~y'~"in;the .P©ed: ofGon$:eiyaii~n.E;ct$ern~nt;).cqyers floll :of';th,e; .

area b~n~~~,~i~'tlJ.~;:tvi9;;~n~i~.a:~i,iij~\t.@f.:P~~-s~l:~N;;·;-~_46s+o44· .. ~--  -·.... ;.: ·-- .... .;:·:-: : -_ . - , . . .

Secti 011 1 of tl1'e-'C~ns~~,a~ici1~~-Eas~1~1e~t e~~1~fri~ h1e puri;~ se :oJ£ili~:t.,ops.in;~~i9~{~as vii1e~£ as ... .

follov,1s: -·· - - - -- --- ·· ·· - - ·' ·- - , ... -

1~-Puniose.Jq.~_the puR-po~e of thts_.Easeit1e1~t.t.\?;ai~.\li:~ _ _tJ.}at_the:rx·o£~it;.•:-i;ill b~

_ n1~:1~9~d:'.31;d:_1~ai.10~~~+wo}p,=a.n:ip.r,mei-J~atis:. tQ;_the.i1~~Eit:ql11ri ~xt.ei,~t P.?.:s.~1J?..l~,

_, inJts)1a,ti_:q:al,,_uB.cJ.tsturbed scenic and op.e~, space c.ondition,_ and, to prevy,nt any

use~.of.IB~. J?i,op~ifa thaU/{i1Ls1g-llif1c~ht1y 1111};
~i£:01:interfere. 
 \~~1th.its·. 
 - . ..~,

·. · : : .,· . .,..... ·~-~. -~~· ~.,:· .,;.·~ : · · .  · .........~ ) .. .:<,~ .... ,,.~-~J: . . . ·. . . . . ..:.~ . · · · · · ( ·  _. . -~ ...... _.;;.., . · . .  '· ! ' . _ , .  ·

conservation values. [ Grantodntends that th1s, Ease111ent 1vill Qof,lfi:Be the. use oL

the Prope1iy to actividei such as tho~se iii.1ioh

1

ing pasturing~ scei}]c en~joynient;

andpa$siver~creational   use, that are consistent 'Ni th the.purpose _of this

Easement.],

Section 4 of the Copsei-vati~~1iEasemei1t lists-t11e prohibited uses. It states:


4. Prohibited Uses,- Except as~ expressly set~foiih in this Easement, any

,activity or use of:the Ptope1iy inconsistent \Vith the conservatiOn purpose of

this Easentent i.s:prohi:bited, \VithouUimitingcthe generality of the foregoing,

the follo1.ving ac:~ivities   and use~ are expressly prohibited:

k ..f1;6~0:Ii,~fr~~tfo_ri ofa11y new_rpad:w<l,y,prQ\'.!·9~d-hovi;~ver,.tl1at the _ _

i:ecsi~1structl\sn ori•elocatic5~1 ·of ai.13--, .tiXistil:J-g 1'oaa'\;;1ayshall be perniitted ~~ long

as it is platmed to minii:i1iZe or mitigate its iinpact on the conservation values of

the Property.
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Therefore> m1der the existing tenns of the Conservation Easement, it is unlikely that Mr. Allen

could construct an "alternative" driveyvay from his property to Toney Pines Road without


violating the express language in the Conservation Easement.

CONCLUSION


Vl1.1ile granting an easement to SDG&E through Pottery Canyon Park for underground utilit ies

that will serve only Mr. Allen's private prope1iy may be allmvahle under Chaiier section 55, it

violates Council Policy 700-06, and may violate the intent of Charter section 219. Ultimately,


the detennination of whether to allo"w the easement will be a policy decision, but the City should

take caution and consider the ramifications of establishing a practice of granting utility

easements through dedicated parkland· and Pueblo Lands which benefit only a single property

owner. Such a practice could result in more private utility ·easements running through City

parklands.

\Vith respect to 1'v1r. Allen's access to his prope1iy, there is no documentation showing that Mr.

Allen may legally access his private prope1iy via Pottery Park Driveway. Pottery Park Driveway

is not a public road, and therefore, Mr. Allen caimot properly claim abutter's rights of ingress

and egress to his prope1iy from Pottery Park Drivevrny. Furthermore, Mr. Allen cannot daim

prescriptive rights to use Pottery Park Driveway in such a mam1er. M r . Allen's current use of

Pottery Park Driveway is an encroaclm1ent as defined in Council Policy 700-06 and a trespass


onto City property. However, the City may be able to grant authorization for such an

encroachment. The most significant risk to the City in authorizing JVIr. Allen's encroachment


\Vould come in the fonn of a challenge to the City's detennination that the encroaclnnent is

consistent with Clrnrter section 55 .. The City may further mitigate the risk by including in the

encroachment agreement a requirement that Mr. Allen indem11ify and hold the City harmless

against such a challenge. I f  the City does not 1vish to authorize the encroaclmrnnt but also does

not wish to pursue enforcement at this time, the Mayor is authorized to waive enforcement action

against such an encroaclnnent if it is detem1ined to be minor in nature. Furthennore, it appears

that Mr. Allen is not pem1irted to construct a drivev,,;ay from his property to Torrey Pines Road

\:vithout violating the express tem1s of the Conservation Easement.

J AN L 

1

ao1pryTi?JnoRNEY,


B

v 

1 

f //L~~--

- .,/"'~v'  

/ .,; = = ----- / , .  

VAdam R. Via.rider


AR\V:js

cc: Sherri Lightner, Councilmember, District 1

Carl DeMaio, Councilmember, District 5


PL#2011-07560


Attachments


Deputy City Attorney





Attach1nent B

211


CFFiCE OF

THE CITY ATTORNEY


CiTY .O.DiiiNlSTR.AJION BU!WfNG


CiTY OF SAN DiECO 


202 ''C" ST~ET

JOHN W WITT

5.A.N DECO, c.~.L!FORNiA   9210! ·3863


MEMOP..Ji..NDUM. OF LAW


J a n u a r y  2 6 ,  1 990

T E LE PHONE  (619) 23 6- 6220

FAX 1-(619) 236-7215

Su san H am i l to n ,  D epu ty D i r e c t o r ,  C le a n  W ate r P ro g ram ,

Roger G r a ff ,  Depu ty D i r e c t o r ,  E n g in e e r i n g  D i v i s i o n ,  v i a

M ilon M i l l s ,  J r . , .  W ate r U t i l i t i e s  D i r e c t o r

C i t y  A t t o r n e y

U nd e rg ro u nd P i p e s  Th rou g h D e d i c a t e d  P a rk  Land s

In  a memorandum ~uthored by Roger G r a ff ,  d a t e d  November 9 ,

89, t h e  W ate r U t i l i t i e . s  Depart.r nent s o u g h t a l e g a l  o p i n i o n  a s t o

·! e ther th e  p r o p o s e d  T h i r d  Rose Canyon T ru n k Sew er c a n  be p l a c e d

nde rg round ) t h r o u g h  d e d i c a t e d  open s p a c e  p a r k  l a n d s ,  w i t h o u t a

·ot .e o f th e  e l e c t o r a t e .  I n  a s i m i l a r  v e i n ,  a memorandum a u th o r e d

~   eu san Harn llton_ , d a t e d  November 22 r 1 989 I r e q u e s t e d  an o p in i o n

-5 t:o w h e th e r a p ro p o s e d  tw e lv e  i n c h  s l u d g e  l i n e  can be r o u t e d

nd_ !2rground) t h r o u g h  M is s io n  Bay P a rk and S u n s e t C l i f f s  P a r k .

Chough t h e s e  two memoranda a r o s e  from d i f f e r e n t  fa c t u a l

c um s ta n c e s ,  t h e v  b o th  r e o u i r e  a n a l v s i s  o f t h e  same i s s u e  and

1 be a d d r e s s e d  3oi~tly i~ t h i s  ies~onse.

A l l o f t h e  p a r k  la n d s  i n  a u e s t i o n  a r e  owned i n  fe e  b y The

:y_ o f San D ie o o . The Rose CanvoI"l O pen Sp ac e P a r k  P r e s e r v e  was


~cated a s suc;h b y O rd in a n c e -N o . o.:..}5073~ i n  1 979 ; S u n s e t

I f s  Park was d e d i c a t e d  a s  s u c h  by O rd in a n c e  No. 0 - 1 5 9 4 1 ,  i n

~J; and M iss ion - Bav P a rk  was d e

0

d i c a t e d  a s  s·o.ch b v O rd in a n c e  No.


~~B, i n  1 9 6 4 . Ro~e Canvon O pen Soace P a rk  Pres~rve and S u n s e t

::_fc", _'P,,rk - - , ·( 'c .  a·.·en"1'c,,,.:....-.r< -,·~ r·c.r-p~"---,,-,·.:...-, - f o r  ll-,--,;o:rk :or.a" 

._., ._....-~-a.._._.
 _..._ ~\...~1....i. _ i . ! .  ,._,._.. . _ L . U - l . V   - - .._... _ _ _  ~ .......... _ ..

t~2tional p u r p o s e s .  n M is s io n - Bay P-;rk i s  d e d - ic a te d  i n

~~_tui t v  Has a p u b l i c  p a rk  t o  b e d e v e lo p e d  and m ain ta : l .ned fo r

n':)urpQS9S · I I  - - - -

n H i l l e r  v .  C~ty o f Los A n q e l e s ,  1 97 C a l . App. 2d 685


) r t h e  c o u r t  s t a t e d :

The d i s p o s i t i o n  a n d  u s e  o f p a r k  lc..nC.s i s  a

rr.u :n ic ip al a f f a i r  (W iley y ;  C i t y  o f B e r k e l e y ,

136 C a l .  Apo, 2d 10 ( 1 9 5 5 ) ; M a llo n v . C i t y  o f

Lonq Beach - , -4 4  C a l .  2d 199 (1 9 5 5 ) ) 

1 

and a

c h a r t e r  c i t y  " h a s p l e n a r y  pow ers w i t h  r e s p e c t

-
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tp,,rnunL~ipal a f f a i r s  n o t e x p r e s s l y  fo rb id d e n

t 9  _ .;lt·_ by t h e  s t a t e  C o n s t i t u t i o n  o r  th e  te rm s

o f t h e  c h a r t e r .  

11 

(C i ty  o f Redondo ,Beach v .

T a x p a y e r s ,  P r o p e r t y  O wners , e t c . ,  C i ty  o f

Redondo Beach , 5 4 Cal <'.:~?.:9:   ..:-~~·:g_@:']L 1 3 T_:J~9~6 0) )

I d .  a t  6 8 9 .

S e c t i o n  55 o f t h e  C h a r t e r  o f The C i t y  o f S"ain. Di.ego


· s t a b l i s h e s  a P a rk  and R e c r e a t i o n  D ep a r tm en t and a d d r e s s e s  t h e

· i s p o s i t i  on . and us.e::

0 

o f p a r k  lands_ . Th.is , sept:ion~   .sta± :es-· in .

· e r t i n e n t · p a r t :  ..


-

.A ll r e a l  p r o p e r t y  owned i n  fe e  by th e  C i t y

h e r e t o fo r e  o r h e r e a f t e r  fo rm a l l y  d e d i c a t e d  i n

p e r p e t u i t y  by o r d in a n c e  o f t h e  ~ouncil o~ by

s t a t u  te':-;o;E: the.::;:Sta:t.e-·-Legis l a t u x e  : fo r .p e .rk , ·

r e c r e a t i o n  o r c em e te ry  p u r p o s e s  s h a l l  n o t b e

u s e d  fo r any b u t p a r k ,  r e c r e a t i o n  o r c em e te ry

p µ rp o s:es:. witho,u, t, suptL iC:ban:g-erl.· u s e  or_ purpo'se-

hav· i '  ·n·"g· bc.c.·n .-.;fd

0 


·.,...~s:t   .antfl"''F+

1 


ze·.;i_:~o-  r -:1· a.._·e:r 'r-a"-..'i 'f-.L' ·e·d· 

- . ·-· " ,,_,.~   - ., .-,~:.. ... . .. -..~;:"· - - ,.u.." ·--- . L .  - . . . . L- . _ - -

· by;a-.vote·;.-o:f "two_~:thirds•·.oLtbe:. q tra l : ifi :ea · ··


· ele;C to r , s ocfl· th e  .C it:y VDting:. a t  ..· ffh: .:ele.c:ti.off fo r

suc)L pur.po·s,e·; , ..


- :.:·~. ; _ __,_


.· Th ol· i S U  r o  i= >,  .._ d -i-s:. whe-'-:fi:,::,·;r' - '-h o p+ acem  w"'"<' o f 

~·   ....


. e s .e ___ s._ .e. p._ ..~s-.n.1...,.e _ :., .. ____ L- - .. - : - ·- - L - .  ~-  ... " '  _ , . . .  ,.e-.u,, , 

.:erground.;ut-11:-i'ty_ . plpes:;,·{-b,.e they;: $.J.:-Ud,goe·. or.· .. s'e M "r e r )  - th r Q ti  g h · ·.


i c a t e d  p a r k  .l:ands/'wi± rrout. p.rior_ , vbt.er.; approv , a i w ou ld

s t i t u t e  a v io l a t i o n . : . o f· . s e c t i o n : , 5 5  o f  t h e  c h a r t e r .

Under a s t r i c t  c o n s t r u c t i o n  o f c h a r t e r  s e c t i o n  55 ,  one m ig h t

. i l y  conclud~ tna"t p'.lac, ing· und.e rg ro urrd , u t i l i t y .  p ip e s_  thr:o.u gh

· c a te d  park : : l a n d s  i s  h o t  .a· 

1

;'p a rk ,  recr'e~ati:onal o r  cern e:tery

~-  o f th o s e . land·:S a nd  . th u s re·qul!Les p r i o r  v o t e r · a p p r o v a l .

v e r ,  i n  C i t y  and Coun ty of·: Sffn Fr.anc is :co ..v . : L i n a r e s ,  1 6 C a l .

_41, 444 (i'91 l0) '.

1 

t h e  ·c.ourt,o:~   i n  quo:t::±ng S la v ic h  v .  H am i l to n ,

.Cal. 299 ( 1 9 2 7 ) ,  s t a t e d :

The u s e s  t o  w h ich p a rk  pr~perty may be d e v o te d

d e p e n d ,  t o  some e x te n t . ,  upon t h e  manner o f i t s 

a c q u i s i t i o n ,  t h a t  i s ,  w h e th e r d e d i c a t e d  b y t h e

d o n o r ,  o r  p u r c h a s e d  o r condemned by t h e

m u n i c i p a l i t y .  A d iffe - :c en t 

0

con'.s:tru~tion i s

p l a c e d - upon d e d i c a t i o n s  m a de  b:i · ind.l-\1I<l'uals ·

from th o s e  made b y t h e  p u b l i c .  The fo rm er a r e

c o n s t r u e d  s t r i c t l v  a c c o r d in g  .. t o  - th e te rm s , o f

th e  g r a n t ,  w h i l e  .. l.n the_  l a t t e r  c a s e s  a ...l e s s

s t r i c t  const:r;:.ucti,on i s  a d o p t e d . (H a:rter v·.

San u o s e ,  1 4 1  caf; 659 (1 9 O 4) ; Sp ir .e s Y . C i t v

o f Los Ancte les , 1 50 C a l . 64 (1_ 906)J (em p h a s is ·

a d d e d ) .

2

1 ')


- ' - -

.·..,

, ·.. ~ ..

, . , ..,

: ' . : ; : ·



M i l l s ,  J r .  

- 3 - 

J a n u a ry  26 , 1 990

. Fo l low in g  th e  t r e n d  r e c o g n iz e d  by S l a v i c h ,  H a r t e r ,  S p i r e s ,

:;na C i ty  and Coun ty o f San F r a n c i s c o ,  i n  1985 C o u n c i l P o l i c y  No.

700-1 7 was ainended L.o r e s e r v e  t o  th e  C i t y  C o u n c i l ,  

11 

a u t h o r i t y  t o

~stablish e a s em en ts fo r u t i l i t y  p u rp o s e s i n ,  u n d e r ,  and a c r o s s

~he t e d i c a t e d  p r o p e r t y  so lo n g  a s such e a s em en ts and th e

~acilities t o  be l o c a t e d  t h e r e i n  do n o t s i g n i f i c a n t l y  i n t e r f e r e

~ith t h e  p a rk and r e c r e a t i o n a l  u se o f t h e  p r o p e r t y .  If T h is

·

8 

s e r v a t i o n  o f a u t h o r i t y  h a s b een in c lu d e d  in  p a rk  d e d i c a t i o n

rd in an c e s e n a c t e d  a f t e r  1 985 . Becau se a l l  t h r e e  o f th e

'e d i c a t i o n  o r d in a n c e s  i n  i s s u e  were e n a c t e d  p r i o r  t o  1 985 , t h e

'han~es t o  C o u n c i l P o l i c y  No. 7 0 0 -1 7 a r e  n o t a p p l i c a b l e .

h e r e fo r e ,  i n  d e te rm in in g  w h e th e r o r n o t t h e  p ro p o s e d  u s e s o f

hese d e d i c a t e d  p a rk  la n d s  a r e  p r o p e r ,  t h e  u s e s m u s t be exam ined

· t h e  c o n t e x t o f th e  e x i s t i n g  c a s e  law .

~   While th e  c o n s t r u c t i o n  o f b u i l d i n g s  and ro a d s and o t h e r

i fa c e  u se s i n ,  th ro u g h  and a c r o s s  d e d i c a t e d  p a rk  la n d s h a s been

.fre q u en t ly  l i t i g a t e d  i s s u e ,  t h e  same c a n n o t be s a i d  o f

b s u r fa c e u s e s  o f d e d i c a t e d  p a r k  l a n d s .  However, many o f th e

i n c i p l e s  e sp o u sed i n  s u r fa c e  u se c a s e s  have an a lo g o u s

~licability t o  t h e  i s s u e  a t  h and . In t h i s  r e g a r d ,  i t  h a s  b een

a ted t h a t ,  n th e r e a l  q u e s t i o n  se ems t o  be w h e th e r t h e  u s e  i n  a

~ticular c a s e ,  and fo r a d e s i g n a t e d  p u r p o s e ,  i s  c o n s i s t e n t  o r

t o n s i s t e n t  w i th  p a rk  p u r p o s e s . "  S l a v i c h  v . H am il to n ,  201  C a l .

:~, 303 ( 1 9 2 7 ) '

- In M cQ u i l l i n 's  t r e a t i s e  on m u n ic ip a l c o r p o r a t i o n s ,  i t  i s

t h a t :  

11 

[a] d e d i c a t i o n  i s  alw ays s u b j e c t  t o  p r e e x i s t i n g

11 

and tf [ t ] o c o n s t i t u t e  rr , isu se r o r d i v e r s i o n ,  t h e

~made o f t h e  d e d i c a t e d  c r o p e r t v  must be i n c o n s i s t e n t  w i th  th e

~oses o f t h e  dedication.or-sub~tantiallv i n t e r f e r e  w i th  i t . " 

~illin, The Law o f M u n ic ip a l Cornoratio~s, volume 1 1 ; s e c t i o n s

· O, 33. 74 (3d Ed. 1 9 7 1 ) . T h i s  a d d r e s s e s  a l s o  th e  p e r i p h e r a l

t i o n  r a i s e d  by Mr. G r a f f ' s  memorandum p e r t a i n i n g  t o  t h e

us o f th o s e  p ip e s  i n  Rose Canyon w h ich were em p laced i n  th e

~prier t o  i t s  d e d i c a t i o n  a s p a rk  l a n d s .

>

In C itv and Coun ty o~ San F r a n c i s c o  v . L i n a r e s ,  16 C a l . 2d

1~940), t h e  i s s u e  was exam ined as t o  w h e t t e r  o r n o t a

~ed use o f Unio n Scruare P a rk  would  s u b s t a n t i a l l y  i n t e r f e r e

~he u se o f th e  lan~ a s a p a r k . In  t h a t  c a s e ,  t~e c o u r t

t h a t  th e  c o n s t r u c t i o n  and o p e r a t i o n  o f a s u b s u r fa c e  p a rk in g

~' as p ro p o s e d ,  ~id n o t i n t e r f e r e  w i t h  t h e  s u r fa c e  u s e  o f

nd as a p a rk . In 3 e s t  v . C i ty  and County o f San F r a n c i s c o ,

l . .i\pp, 2a 396 (1 9 6 0 ) ,  a s im i l a r  r u l i n g  w2,s made b a s e d  on a

~ u se o f ?orts~outh Sq u a re (a d e d i c a t e d  p a rk ) .

be p o in t e d  o u t t h a t  th e  C i t y  and County o f San

a c h a r t e r  p r o v i s i o n  whereby th e  Board c f P a rk

:may l e a s e  " s u b - s u r fa c e  s n a c e  u:J.'.ler any p u b l i c  p a rk
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J a n u a ry  2 6 ,  19·90


. ~~~~~~:~~~~~e~f ; .~ ~~ ~i :~i i[ ~~ &2 ~~{ ~, ~~ ~f ~~~ ~t ~: ,i~ F,

r e s p e c t oi-,·c~g,ree'/, detii·m en-ta 'l ~b~·:·tJfe·'origi~n2:h- p-Urp3"s3e-~':tor which

sa id p a rk  was dedio:2/'tf:d~   :'; ";f'J.:;,~~   .-c, -

11


· -· · · · .- ·:i

~  ·~ ""', ·· '-1:-':~   .--: ~·. :· "!,; ; ·  ·· -.. ·- ·'.

1

. . . . : ; ;  - r -, . . . : ;  - ~ '.~_·:,~ t?-.-" ·..· :(:f;. · 7~ -·· ...- · .,. ~ ..

pro':i;~~~u~~~~~:f1lf ~~%~;:f}J:!~~;~;:!~~\b~~~~,{~;}~~"~~~~~;~ · i n

aed ic a-ced p a r k  -!ta-nas'1 :ci§ne,·-J:la·Fh·lli r-:anc1-sc0 c,ase·s-- Cl;::J;~~.:-.;$;1.-1--l'-,ol-· . --

app lic ab l ·e · · to tfreL exte:fu·t_:,,·'.ti'fab-ii :t?:t:ey"·}g_e;.);ij::J"ry·i'\·'~~:;tl$:i:'i'a·;y:hl~C'h: .were ..


c o n s id e re d  b y the>re:~ru-i'·i(s~;:whe-n det~rm1.'hiri9 _whetJfe:J:" ·:a-- sub':s];l-:0-fac·e"


use cau se s . in te r :fe r 'e r ic4 t:w 1 tn  '%.h:§ 'Use .. '.o'.f t.-n~··   1a:_n:a~ foi:-·;u;~

dedicat~d  · p u rp o se . - " T i l · th a 't re g a rd · : 'the--··coG:-r-t 1 u e fi t i f ie'd as


d e te rm in a t iv e - , · 

11 

t h e  r e s t o r a t i o n  ·of' th e · su rfi; , ce Yo i t s  P-rev·ibus


c o n d i t io n  a s  a p u b l i c  p~rk, w i t h  att!a~tiye landscapin~ and th e

u su a l p u b l i c - p a r k  faci1 -it· i·es-· and ' co·ir,;-enienc:es=-~   n:. :_liffrcire-s r 3:.6 C-a-L

2d a t  '447-; ···· · .!"~---· - -_.-_;_ -· ,-,,, · ·::···' · , -"' _

" " " ' ! ' ~,-,..~ ..... ·.~· 

" ...· 

. ~::: .: ."" ;:_ . '

· ·>). ~-  ·~

I n  Pe0.:rvle--ex .rel.: ·s~ta::t:€-···Lan©"s;H3'8rnmis:s10W_i-v~:;.; i:r,1:;;t;~- :of .tbng : -

__· ~:~.~h ~ 0 ~ 

0 

~ . ..c:.t-~:v-~~I:~'--

0

~,·::.: ~ ~ ~ ~ ~ · l : a : ~ · ;  '.~:~·~ ~·?~1-~~r~:~:~·~~tr ~-~~~g:~·~?!.~~: :-

(1942) , .. i n  wrrfcN.-·l'h'e t?gt:eIHg~n '.Supfefue·"-Ci~~f~:r-rJ·:·:rti-led·'lhat~~:tfre ..


. e re c t io n  ·:;'a f.!-d·: ope:i:a'E±o:ri-" 0_f' o i  y;·w~"Il·~~-on:. "GJ.f=idJf!'.C;ates.~ p,a:r·k: :\-an Cls di-·d' .

·~-not s u b s t arlt i a 1 1  y~;lt:P.tex:'.E:i$:r e':.:~   ..w.:l:fK . .T-Eh,e use'·: 0::c:?(the . 1 ~:ner: as,..._--~:   ..p a-~:k ~ -

pecause , u d e fe h d a n ts [had] t a k e n  r a t h e r  e x t r a o r d i n a r y  ca:f:-e:,. ·1fi' s'o

· p e r a t i n g  thr;:: o~l well.s  .on p a r k  prqper~ty t h a t  tJ.:lis _ act~vit-y: [9-id]


..~;r~a 1~~!f.~~r:~~~l~·!   ·:·;f :~:~l~-~ ~;: ~l~~~·~~a:~-~:~-~~ :-·:~;!l~~:~-n~ ~·~~~·   : .·. .

p a t no maf~riai   'im p a i rm en t ocqurred.>lf;e' rac t '- ti; ia t th~ p ip e l in e _ s

~ading · :f r'om- t h e  :~~~?EH 1 i / t o  ·-the':··~ to rO:::ige t~'hk§':~ \ver~,:~ ~on t a l ned-wholly · -

ndergr-ou:p.cL · · · - · · · _., - ·- - ·- - ·""' .' .

· - t -· · -  ·· ~, ~. - - ~ · , .  11


With· th h ;  b a c k d ro p ,  we m u s t det-~~;~1;~---~,;he,th§t···'.~-~:~11;t

~ement o f an ~~der~ro~iid-  fw~l~e-in6h.slud~~~line and a n ' _

_ e rg round s e v e n ty - tw o  in ch ·trun"k sevie r l i n e  c 'o n s '. ( . i tu te ''u se s 

f~h a re i n c o n s i s t e n t  w i th  t h e  p u rp o s e s 6 f t h e  d~dication o r

t a n t i a l l y  i n t e r f e r e  w i th  i t .  -

,-... . . .. ,,_, ..

While i t  i s  t r u e  th a t . :  d u r in g · c b n s t : t u c t i n n  o f t h e  p ro p o s e d

lin.e-s; t h e r e  wi 11 be a.- a.1·s tu r p a n c e  o f ti.l.e s u r fa c e  1 t h  i s  '

'=;:-bance:· i·s bro u-g ht ~bout by r e a s o n  o:f n e · c e s s i ty  and i s  an

,:i._dab'le ir:.'c:Lde::it o f a n u r e l v  te.mpora:rv n a t u r e .  T-hi-s ty p e o f

):ary  dis'turbanc-.~ was d i sm i s s e d  as'" CJ..:Lminii-nus bv th e  coui:-t l : l .

s ... T h : . : · ._.:..i.:~1 --. ;_ - : -- .-":-- ~--.··,_ . :"" -.·. :'--c,_,__c,- .c:"".. ·c,;
 ~' -·i.,_h


---.· . .  e ..-c.ou.±"·'-· s p;r ima.r-'>". GGnce-rn--- 'Wa -S ... .any ... . L , ,  c.~r--'-  _ r ~nc  c::: w _ ' - '

~ t l i e  la n d  a"s a p2 .r k ' wh±'cb. \vould- 'be ce.i:l.sed b y e x is te n c -e o f

p l e t e d  p r o j e c t .  ' :~ ·

i s  difficul~ ~o im ag in e how th e e x i s t e n c e  o f u nd e rg ro u nd

Duld i n  ar:.y W2V  i n t e r f e r e  Vli t h  th e  s u r fa c e  u se 0 f t h e  lan9-- :·


and r e c r e a t i o n  pu rpos ·e s ( p a r t i c u l a r l : y  i r i un im p roved ooen ·

:c-"·


; ~ -
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I t  seern.s 2~:ioillatic t h a t  ,,;here -c..r1e


th e  u se i s  no t i n c o n s i s t e n t  w ith t h e  

A d d i t i o n a l l y ,  i t  i s  no tew o rth y t h a t  s e c t i o n  55 o f t h e  c h a r t e r

. · · ·  c ·· C ' l  - ' '  'h  h C ' 

P

r o \i i de .s tr~a-c ""C.!'le l.L y ·  o u n c i , up o n. recoffi..!ii.enuat:ion LJi/ t .e J...t v  

- - h ' h  . 1 '  ' J .. ' d d l l '~h ' - 

M  a na g e r  and w.,en -cue p u b _ i c  J..D'-eresc: e;:,an s ,  m a y wit-.ou i: vo te 

1 

' h  ' ' h  ' "' ' ~ 

· o f  the peop .. e ,  a u L . o r i z e  L e  open ing ar:<..· rn a.lntenance o :  s t r e e t s

and highways o v e r ,  th ro u g h and a c ro s s C i ty  fee-owned lan d whic h

h~~ h e r e to fo r e  o r h e r e a f t e r  been fo rm a l ly  d e d i c a t e d  in  p e r p e t u i t v

;~~ordinance," fo r p a rk and r e c r e a t i o n  p~rposes. - - ·

The power t o  c o n s t r u c t  and m a in ta in  sew ers i s  i n c i d e n t a l  t o

the power to  c o n s t r u c t and m ain ta in s t r e e t s .  H a r t e r v . B a rk le y ,

1-58 C a l . 7 4 2 ,  745  ( 1 9 1 0 ) . Because th e  c h a r t e r  a l r e a d y  a u t h o r i z e s

. · . th e  c o n s t r u c t i o n  c r . d  m ain ten ance o f  s t r e e t s  and highways th ro u g h

.. d ed ica ted p a rk l a n d s ,  b y im p l i c a t i o n  i t  a u t h o r i z e s  t h e  l e s s e r

in c id e n ta l u se o f p l a c i n g  w a te r u t i l i t y  p i p s s  t h e r e u ; id e r ,  w h ich

by them selves c o n s t i t u t e  l e s s  o f an im pac t upon th e  s u r fa c e  u s e

of the land fo r t h e  d e d i c a t e d  p u rp o s e .

· .1 · ·

The p roposed ·u nde rg round p i p e l i n e s  may n o t enhance th e u s e o f

the d e d ic a te d  la n d s a s p a r k s ,  b u t i f  th ey a re  c o n ta in e d  w ho lly

undergro und, w i th  no s u r fa c e  a p p u r te n a n c e s ,  and th e s u r fa c e  o f

the la nd i s  r e s t o r e d  to  i t s  o r i g i n a l  c o n d i t i o n ,  empla cement o f

the proposed p i p e l i n e s  c e r t a i n l y  would  no t d e t r a c t  from th e u se

of the la n d s £or: p a r k  and r e c r e a t i o n  p u rp o se s . l'~s su ch , i t  i s 

our co n c lu s io n t h e  p ro p o se d p i p e l i n e s  a re  n o t u s e s r e q u i r i n g

prio~ v o te r ap p ro v a l as p ro v id ed b y C h a r t e r s e c t i o n  55.

JOHN W. WITT, C ity  A t to rn e y

y:::> / /~')-~// / / 7

/(_ 1 d z - (  pr p- t-_,~ L--{-'"~

Rich a rd L. P in ck a rd

Dep uty C i ty  Atto rn ey

::·. ?l.-P : r::-~~ h ! 4 E.0 : 7 l 0 ~ 2 ( ~< 0 4 3 . 2 )

90-17 .
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r n: S<ll. ll ' l ' lO N NlJ M lll: I{ H - . .  ~:n.~;J;._'~:J ....... .

11doplll.i 011 _I~~B.J   .. Q J~_8_2.

( H - n I. - l 0 0 1\ )

Rt:V.

Wlll-: 1\E / \S, t h u  l 'l a n n \n r J  Co1n11d:1.Ylo11 l\~1·1 11 p u h l l c  he · 1 r in< J  o n

Novo1nbtlr l< J , ,  l 9 8 l .1nil Doco1nl.wr 3 , l9 0 1 ,  t o  G ( J l l u  Lder <111 omen (lmen t .

t o  tn e  f,antl Uao M.1p o f t i l e  r r u u r e s : 1  Gui(lfJ ,1n'l G e n e r a l  P lo n  fo r

t h e  C i t y  o f  S a n  Dia< J O  [ o r  t l i e  r u r p o o c  o f  s h i . f t i n g  tl lO AO

p r o p e r t i e s  kn ow n ,1ci tl1 e P a i r b t t n : < s  C o u n t r y  C l u b  fro 1 n  F u t u r e 

U r b a n i : d n g  t o  Pl1'1nnerl U rb a n iz in < J ,  <lnd reco1nmencled s u c h  a c t i o n  t o

t h e  C i t y  C o u n c i l ;  ~n<l

W llEREAS, t h e  c\;.:~~~-y.!fq,:5~   .. i~;~t)'c::~p),;a)'.~S.r~d ttJ~~e P l a n n i n g 

C o m m i s s i o n  r~comme11<121tions . 1L A p u b l i c  l1e,1rl.119 c u n J u c t e d  o n

Decem be r 8 ,  1 9 8 1 ; anu

\>/H CREA S , t h  e r r o p  o o a l c o 11 f o r 111 s t o t 11e g u i c1 e l i n e a a n d

r e q u i r e m e n t s  o f th e  P r o g r e s s  G u id e  and G e n e r a l  P l a n  o f The C i t y 

o f San D ie g o  fo r  e f f e c t i n g  i'l s h i f t  from U1e F 'u tu re U r b a n i z i n g  t o

t h e  P la n n e r l U r b a n i z i n g  A r e a ; an d

WHEREAS, t h e  p r o p o s a l  c o n fo rm s t o  C i t y  C o u n c i l  P o l i c y  N o .

6 0 0 - J o · ' , , . , , h i c h  s p e c i f i e s  t h e  g u i d e l i n e s  anc'! r e q u i r e m e n t s  f o r

e f f e c t i n g  a s h i f t  o f l a n d  from  t h e  F 'u t u r e ·  U r b a n i z i n g  t o  t h e

P la n n e d  U r b a n i z i n g  A re a ,  

NO\~   I TH ERE:F'ORE I

I · 

88 IT  RESOLVED, 

·I

by T h e C o u n c i l  o f  T h e  C i t y  o f Si'ln D i e g o

I

t h a t  i t  h e r e b y  .:ippnJ \ic;s and ch lo p ts on a7nenck1ent to  t h e  Land U se

Map o f t h e  r r o g r c : s u  G u id e  nnd G e n e r a l ? l n n  fo r  th e  C i t y  o f S an

D ie g o ,  s h i f t i n q  t h o s e  p r o p e r t i e s  kno ....·n a s  fa i r b a n 'K s C o u n t r y  C lu b

fro1n F'u t urP . Urba~izing t o  t h o  P l a n r i o d  U r 1 ) a n i t d n g  AreL!, w h i c h

..


· .

. -



. .ri!


.,

·.:~

t\ll\t'1ld1111111t L· )  Lho l ' l 'U<jt'Uu lJ  C1\J .i · l0 <\ll<l ( ' dJ lld r . '11 

r 1 ;1 I i , ,  r L he c t t y o f

S l l l i fllur30, 5 \l l i jo c l ln  Lht ) fol . lo · . d n: . J  ,~nndit.l011u  

1 
 

I , Th <'I t l h n l H <.! c <=.]cm t. l <il - s o t t i n cJ v; I \  < 1 e o f th i A r1e c i s l on h c

l i i n i t e  d t o  tho n ['H.:n :; fl,, c t )  on l y , r e  q u l r i n \) L 11 '' t 7 ') % o f t lt e l a n d

be iicdl<::flte<i to  o r e n  gp llcc in o r . J c r to  e s t a b l i s h  th e o v e r r i d i n g

op c11 !: lf) '-> C ( ; ! v11 lu e  

o v c r r i t id e n w he 11 

a c c o i n p l i s h e r l ,

() f l h c 

Po l ic y  

7 5 i o r  

p 1,1 n . 

T h i s  s ho11 \ c l 

i n d i c r . t c  t h a t  t h e

i s  fl· 1herc;nt <1ncl t h a t  

it . i s  o n l y  b e i n g

g r e a t . e r  r . le d ic 1 1 t io n 

o f o p e n  s r a c e  i s 

2. 

T h a t fa c l  l i t i . e s  111il'l s e r v i c e s  o f s u r r o u n d i n g  p r o p e r t i e s

i n  th e  fu tu rG  u r b a n i d n g  u r e a s ·  s h o u ld  be 1 na in ta in e c l a t a r u r n l

l e v e l  o f s e r v i c e s  ns o p p o s e d  to  an u r b a n i z i n g  l e v e l  o f s e r v i c e s ;

i . e . :  ro lld s y s t e m s ,  f i r e ,  p o l i c e ,  a1nbul.:1nce and c a r e ,  e t c .  t h a t

i s  b r o u g h t t o  th e  p r o p e r t y ,  d o e s n o t h ave t o ' be br . . ig h t up t o  c.:n


u r b a n i z i n g  l e v e l  o f  s c = r v i c e s  i f  i t  i s  b r o u g h t  t o  a f u t u r e 

u r b a n i z i n g  a r e a .

? . 

T h a t  th e  C i t y  C o u n c i l ,  u n d e r C o u n c i l ? o l i c y  6 0 0 - 2 9 ,  co.n


l i m i t  t h e  .. r \e v c l o p r n e n t o f t h e  p r o j e c t  t o  a c e r t a i n  num o e r o f

u n l : t s p e r  y e a r ,  anrl t o  p h a s i n g  o f th o s e  u n i t s  i f  i t  .fee .l s t h a t

s u c h  p h a s i n g  v.·ould a c c o m p l i s h  a l i m i t a t i o n  o f im p a c t on t h e

B 'J . r r o u n r l i n g  c 'l r e a ,  a n d  u r o n  C o u n c i l ' s  p o l i c i e s  a n d  g o r t l s ,
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ATTACHMENT B 



·· ..... 

RESOLUTION NUMBER R- 3 Q 7 9 Q  2

DATE OF FINA'L PASSAGE NOV 3 0 2012


RESOLUTION OF THE CITY COUNCIL OF THE CITY OF

SAN DIEGO APPROVING THE DECLARATION OF THE

DEDICATION OF LAND THEREBY DEDICATING 

- - -

ACRES OF REAL PROPERTY OWNED IN FEE BY THE CITY

FOR PARK AND RECREATION PURPOSES PURSUANT TO

SENATE BILL NO. 1169.

(R-2013-362)

REV.COPY


WHEREAS, San Diego Charter section 55 (Charter) provides that all real property

owned in fee by the City may be dedicated in perpetuity by ordinance of the City Council or by

statute of the State Legislature for park and recreation purposes; and

WHEREAS, Senate Bill No. 1169 (SB 1169) approved by Governor Jerry Brown on

September 7, 2012, amends California Fish and Game Code section 2831 to provide that lands

designated as open space lands in a document entitled "Declaration of the Dedication of Land"

(Declaration) and approved by resolution of the City Council as of January 1, 2013, are

dedicated for park and recreation purposes under the Charter; and

WHEREAS, SB 1169 further provides that such approval of the Declaration is to be by

resolution of the City Council in the same mam1er in which the City Council processes approval

of dedicated open space, reserving to the City Council the authority to grant easements for utility

purposes in, under, and across dedicated property, if those easements and facilities to be located

thereon do not significantly interfere with the park and recreational use of the property; and

WHEREAS, the Charter provides that all property dedicated for park and recreational use

shall not be used for any but park and recreation purposes without such changed use or purpose

having been first authorized or later ratified by a vote of two-thirds of the qualified electors of

the City voting at an election for such purpose; and

-PAGE 1O F3-
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(R-2013-362)

REV.COPY

WHEREAS, Council Policy 700-17, Policy on Dedication and Designation of Park

Lands, sets forth conditions that prope1iy owned in fee by the City must meet to be considered

for dedication pursuant to the Charter; and

WHEREAS, in accordance with the Charter and Council Policy 700-17, 11,432 acres of

real property owned in fee by the City have been reviewed by staffto determine which properties


meet the conditions for dedication; and

WHEREAS, it is not the intent of the City to dedicate any real property that is

encumbered by an easement for solely private purposes or any real property that is not owned in

fee by the City; NOW, THEREFORE,

BE IT RESOLVED, by the Council of the City of San Diego, that the Declaration of the

Dedication of Land, including parcels with assessor parcel numbers 348-010-65 and 348-840-07

in site codes L31 ORU, L312RU, L313RU, L314RU, and L315RU, on file in the Office of the

City Clerk as Document No. RR- 3  Q  79 Q 2, is approved, thereby dedicating 6567 .27 acres of

real property owned in fee by the City for park and recreation purposes pursuant to SB 1169;

however, the approval of the Declaration does not extend to any real prope1iy that is ~ncumbered

by an easement for solely private purposes or any real property that is not owned i n fee by the

City, as determined by a comi of competent jurisdiction or the City Council by resolution or

ordinance.

BE IT FURTHER RESOLVED, that the Council of the City of San Diego reserves the

authority to grant easements for utility purposes in, under and across the dedicated property so
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(R-2013-362)

REV.COPY

long as such easements and facilities to be located thereon do not significantly interfere with the


park and recreational use of the property.

APPROVED: JAN I. GOLDSMITH, City Attorney


By

~~-~-~-5l~~~'~b

Hilda R. Mendoza .

Deputy City Attorney

HRM:als

11/28112


11/28/12 COR.COPY


11/30/12 REV. COPY

Or.Dept: Park & Rec

Doc. No.: 458904 7

I hereby certify that the foregoing Resolution was passed by the Council of the City of

San Diego, at this meeting o fNOV 27 2012 .

Approved: 

\\

0

~0   ~ l~

(date)

Vetoed: _ _ _ _ _ _  _

(date)

ELIZABETH S. MALAND

City Clerk


JERRY SANDERS, Mayor
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JA.Alt.TAX J.IA1IJ.1.111U TO


L 

_J

G 

fW,c,Aot~o,1110 it.i~  

·  · .  !: :CO "' 

J/,H Dlf..(l(J r.:uu111~?L!,\.

1903 OCT 24 PH 2: 

2 

I

I _ Vf::RA L. I YI s.. 1

~DUlffY   RE:corio~.!~_J

·NC ·FEE'


- - - - - - - - - - - - - - - - - - - - - S P A C E  :  ABOV E :  T H IS LINE :  FO R  Rt= : C ORDE : R 'S u s e : - - - -

Co r.p o rati o n Grant .Deed

1 0  IV J :I CA  t I ~·7A  1 

lH 1 1 l F0 1 lM FUnN ll:i J -U:D B" f Tl C o n  i lTL.E IN Bl}R.£1 lO 


,. _ ,p.N ,

\ 

\ 

1110 undcraigncd grnntor(a) dccloro(a): ,

Dacumentnry t rnnafcr lnx ia s_""n"'o"""n~e~--------­ 


( ) computed on full vuluc or propert y conveyed, or

( ) computed on lull value lcaa vnluc or liens und oncumLruncca rcm'linfng at t ime or anlc.


( ) Unincorpornlcd nrcn: ( ) City of , nn<l


["Oil A YALUAIJLE CONSIDE.nA110N, receipt o! which ia hereby ncknowlaJ

8

cd, NATT INDUSTRIES/SAN


' '

D.IEGO I INC.


. .

a corpornt ion organh:cd under the luwa or the Slnle of C a l i fo r n i a  

THE. C_ITY OF SAN DIEGO 

/  

a munic .i.pal c o r p o r a t i o n

lhe [ollowinfl <lcacribcd real propert y in the C i ty  O f San Diego

County o( San Die go , Stnt c or Cnlilornin:


hereby GRANTS Lo


See le g . a l d e s c r i p t i o n  o f p r o p e r t y  g r a n t e d  h e re b y  s e t

fo r t h  on E x h i b i t  "A" a t t a c h e d  h e r e t o . a n d  by t h i s

r e fe r e n c e  made a p a r t  h e r e o f.

The c o v e n a n t s ,  conditio~s and r e s t r i c t i o n s  s e t  fo r t h

on E:x:hib.i.t 

11 

B" a t t a c h e d  h e r e t o  a r e  by t h i s  r e fe r e n c e

made a p a r t  h e r e o f .

RESERVING THEREFROM, u n t i l  December 3 1 ,  204 4 , a s a mi~eral i n t e r e s t

and n o t as a r o y a l t y  i n t e r e s t , ,  a l l  o f th e  m in e r a l s  o t e v e r y  k i n d ,  i n -

c l u d i n g ,  b u t n o t l im i t e d  t o ,  a l l  o i l ,  g a s ,  h y d ro c a rb o n s and a s s o c i a t e d

s u b s t a n c e s  i n ,  u n d e r o r  t h a t  may be e x t r a c t e d ,  p ro d u c ed and s a v e d  from

s a i d  r e a l  'p r o p e r t y  b u t w i t h o u t t h e  r i g h t  o f e n t r y  to  th e  s u r fa c e  o f

s a i d  r e a l  p r o p e r t y  o r t h e  to p  500 fe e t  o f t h e  s u b s u r fa c e  o f s a i d  r e a l

pro)? .e rt y fo r  t h e  p u rp o s e s o f e x p l o r i n g  fo r ,  d eve l .o p ing and r.emovin g

such m a te r ia l s .

Jn Witness Whereof, nnid corpornt ion hns cnuncd ita corpornt c nnmc nnd seal lo be affixed heret o nnd thin inolru·

mcnl lo be c_~eculed by it · Vice President and AssiStflO t Secretary

thereunto ·duly authorii:ed.

Dated: Sep tem ber 19, 1903 

STATE: OF CALiFOnNI:\

_,,_ _  }SS,


COUNT Y  OF San Dleqo 

On Sept embe.r 19, 1983 l>cfnrc me; 1hc undcr- 

olgncil, · . Noltt')' P.ubllc In · r.d fc; : . ld  S1:1:. pc"oMlly appc.rc<l 

S tep h en C . Games known

WATT INDUSTRIES/SAN DIEGO, INC.


~~''"' 

....


By . '

· . /\ s s Ls tan t . S,,crct nry

lo mo lo bo lha Vice Prc1IJcn1, · nd


Robert Mincer' l:nown to me. to ho .

---'A-'-. _s_s_t. _ _ _  Sccret&ry o{ t ho Corpor11ion t h·t exccutc<l lhc

wit hin ln1t rumcnt , l:nn>1n to me to be the p<rwn· who c<ccut ed t he 

wit hin ln1t rurnenl an bch·ll o{ tho Corport llon therein named, on<l 

acknowledg·d to me ll»l ouch Corponllon ciccut cd lhe within ln1t ru 

men\ p.uriu·nl \o h· l>y·Ja..,,., or 1. resolution ol lta. ~aud o( dircc.tou .... 

OFFICIAL SEAL

DIANE E THATCHER


llOlAllY PUOtlC  · CALIFOflNIA


SllH DIEGO COUllTY


My comm. a xp lm OCT ZJ, 191!4


(T h h  11t4a !or-orrlclal not.11rJA.l fla1:11l)


Tillo Or~cr N o · - - - - - - , - : : - - : - : - : - = = = = : : : :  ::::===:::::!.::E~!c:.i.r.'.:'..01~1·~0:'.'.r~L'.'.:oa:'.'.n'......!.:N~o'.::.   = = = = = = = = = = = = = 
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EXHIBIT "A

11 

TO GRAN'l' DEED

L o t s  1 ,  2

1 

4 ,  9 and 1 0 o f Map ~10, /_CJ730 o f

FAIRBANK$ C0Ul'!TRY CLUB NO. 1 f. i l e d  i r i  t h e

O ffi c e  b f  .. tlie Courity Record~r o f Snn D ie g o

Cou.n t y, .on : : : iEPT£rrJ f3f1. &1·. 1c/J;>


, I

l 

,,,,,_;._,,_.~N'•'°~~w•<> ,==""W'"""'""'""""""'" "'

. ,-

0......... ····--·-..- - - - - · - - - ·  _ _ _ _ _ _ _ _ _ _ _ _  .....


~'·~·l~i~ -~~ r:~ q: , ui " i y t.l1~1t th_d intt::rt:~t· in J.~'1--1 ° p r _ o p q ~ 1 - ~  tunv.c.y.cJ

hy tl11

1

;; }n.1:ar.umc1ic i.t1 dtu ·C~~)' u} .'Sn.1l 1-)ii::xo·. u munhdp u l


~lHJH11_1\1·1un, 1·!!'. la(.!r~.~Y-  u·~c.i:IH'~~ ,U.f; . ..t.hu .. ,tt.tul ...r}; ig1 tc i l·  __yC/i i:ur


~11 hohnH .u.1 _tliu. C11;r or Si\11 !!i.uiia., W'~~m\i"   :to .. nuihu.rit y

cui~r.i.:rr~:.1 .. h~ l~1;~.u_luu_a;1_ N.u, ~--~l1Gp6,   S)\ll:Jp_f~tf, i'Y tlit:_ '·Clhon:.il

.ul 1~10-~: <._tty ·_dr Sun .l_~1u_n1?~ .uu ~J._ct;_.c(1~hcr;_ l_ll~   ·. .19f>9_,_ 1\HJ _1hu


N.1.1q1.1~_1.!. ~ - ' . , } ~ . Y u u t ~ f   ·c'u · .rc·~ur~hfihJ'".• · .. ll~iit·"·Hf' ~UY.   · ·$: . ..uu·Jy


nutl1ud~.1.:il 0Hh:.u1 .·- .· · ·_. . ·. ··· _,_..,. - · · . ' ·

J),.,~.if21-.:8'J' lly · .  · : · , ,  . · .  ~ 

. }(SSISTllNT · <iitr M\l,!l!·H··


ti F'rl.:t l [lff\l()JU)'J/o)(l. KlA I.I. T(1 ' ( ' l' . l' Y  r u :  HK.
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EX!IIDI'l' "B " '!'0 GRJ\.N'l' DEED


BY .THE CONVEYANCE AND ACCEPTANCE o f t h i s  G ra n t De.e.d,. WATT


.INDUSTRIES/SAN DIEGO , INC , , a C a l i fq c n i a  c o r p o r a t i o n  ( "G c a n to r " )

and 'l'HE CI'l'Y OF SAN DIEGO, a: m1 J n ic ip a l c o r p o r a t i o n  ( " G r a n t e e " ) ,

d e c l a r e ,  c o v e n a n t and a g r e e  a s fo l l o w s :

1 .  G ra n te r i s  th e ow ne r ,  ow ns an i n t e r e s t  i n  oc i s  a

p a r t n e r  o f a p a r t n e r s h i p  w h ich i s  th~ owner (o r fo rm e r ly  was s u c h

owner) o f t h a t  c e r t a i n  r e a l  p r o p e r t y  l o c a t e d  in th e  C i t y  o f San

D iego , ·County o f San D ieg o ,  C a l i fo r n i a ,  more p a r t i c u l a r l y

d e s c r i b e d  a s fo l l o w s :

L o ts 1 th ro u g h 1 8 ,  i n c l u s i v e ,  o f P a r c e l  Map

No. 12638 f i l e d · i n  th e O ffi c e  o~ th e Coun ty

Reco rd e r . o f San D ieg o Coun ty on March 25~

1 983 .

( '

1

Be n e fi t e d  L an d " ) .

2 . P u r s u a n t to  t h a t  c e r t a i n  P e c c e n fa g e  L ease b e tw een

G ra n te r and G ra n te e  ap p ro v ed by San D ieg o C i t y  C o u n c i l R e s o l u t i o n

No. R-25759'4 on December 6 ,  1 982 ( " L e a s e " ) ,  th e  r e a l  p r o p e r t y

convey ed by t h i s  G ran t Deed c o n s i s t s  o f (a) p r em is e s  l e a s e d  fo r

th e p u rp o s e o f c o n s t r u c t i n g  and m a in t a i n i n g  a c o u n t r y  c l u b ,  g o l f

~ourse and r e l a t e d  a c t i v i t i e s ,  more par~icularly d e s c r i b e d  a s

fo l l o w s :

Lo t 2 o f i.iap No. iy73~·   o f FAIRBANI<S COUNTRY


CLUB NO. 1 f i l e d  i n  t e O ffi c e  o f th e Coun ty

R e co rd e r o f San D ieg o Cou.nty on SE T > T . 2Cf l fC ( g3 ·

("C o u n try  C lu b " ) ,  and (b) . c e a l p r o p e c t y  c o n t i g u o u s  t o  th e  C o u n t ry

Club. to be p r e s e r v e d  and m a in t a i n e d  a s "O pen Sp ace " . a r e a s ,  more

p a r t i c u l a r l y  d e s c c ib e d  as fo l l o w s :

L o ts 1

1 

4 ,  9 and 1 0 o f Map No. l 0 7 3 '0 .o f

FAIRBANKS COUNTRY CLUB NO. 1 f i l e d  i'n t h e

O ffi c e  o f th e c o u n ty  R e c o rd e r o f San D ieg o

County on Sf: 'PT . 2 3 


1

108 3

The O pen Space i s  cef~rred t o  h e r e i n  a s th e nA ffe c te d  L and " ,  a n d ,

p u r s u a n t to  th e L e a s e ,  i s  t o  be m a in t a i n e d  by G r a n t e r .

· 3 .  The A ffe c t e d  ~and is.presentl~ d e s i g n a t e d  open s p a c e  and

as floodw ay z o n e ,  fl o o d p l a i n  fr i n g e  zone and A g c i c u l t u c a l  z o n e

(A -1 -1 ) by th e C i t y  o f San D iego P r o g r e s s  Gu ide and Gene c a l  P la n  r

th e Fairbank~ C ou n try  C lub Sp~cific P la n  and th e  C i t y  o f San

D ie g o 's  z o n in g  maps.

4 · .  G ra n te e  fo r and OIJ b e h a l f o f i t . s e l f ,  and on b e h a l f o f

each .- ·s ·Gccessiv e ow ner , d u r in g  i t s ,  h i s ,  h e r oc b h e i r ow n e r s h ip  o f

any p o r t i o n  o f th e A ffe c t e d  Land h e c e i n  g r a n t e d  by ~ranter t o

G r a n te e ,  and e a c h  p e r s o n  hav ing · any i n t e r e s t  i n  th e A ffe c t e d  la n d

d e r i v e d  th ro u g h any su ch ow ne r ,  c o v e n a n t s ,  and a g r e e s  t h a t  i t ,

. h e ,  s h e oc th e y :

- 1 -

I

·.'.,




' ,. I' "' · 18 81

(a) S h a l l  keep and p r e s e r v e  th e A ffe c t e d  Land as O pen


Space in a n a t u r a l  c o n d i t i o n  as nep.r as p o s s i b l e ,  o_r may p e rm i t

i t  to  be 'utiliz~d fol: . any o r a l l  O·f the fo l low in g  :p u .rpose s an.d no

o t h e r s :  .

· . ( i ) A~·~·~;i~:~-~~-~~f?.§1.s~i:e.la'l!Ttic;J-to-the-growing,

h a r v e s t i n g ,  proc.e::ui·ing:-or., ·-selLi.'bg,\D;.( fie ld : : · a i : · .g ra in c r o p s ,  .. )

fr u · i t  .and. v e g e t a b l e s ;  . . . . ~--..., · . ,....,._ , ___,:;~-.-?.,:.. .............. -.-:--·~

( i i )  P a s s iv e  non -co inm erc ia l i t e c r e a t i o h a i u ses .

( e . g . ,  p i c n i c k i n g ,  w a lk in g ,  h i k i n g ,  and s im i l a r  a c t . i v i t i e s ) ,

and r.e as.onable  s u p p o r t f a c i l i t ' i e s ,  i n c l u d i n g  any re s t r o om s

and p a rk in g  .J ;ac:.iTtbies -'as lnay be 're<!.sonably r e q u i r e d · / fo r '

su ch· u s e s · . · . . . .

, · · -~: ~: __ · . . .. : ,.;.....~-...··· ..v·:.·:· ::t.:~l:1~··.-·;;;~~   . . ' .  . .- _ . _

in vo1 v i.~~ £i!·~g ~N~~f ~b~~~~~o~~e~~·~~fj~~~~r::~-~fu-~a

1

~!~

8 


~~~   t ·

in v o lv in g  thJ ; ! '  use of'~·mol:or·"'dr .. i\i'"en m ach ines ·oi v e h ic 'l e s ( e . g . ,  

e q u e s t r i . a n  a 'c t i v i : t fe s ,  jog'girig,; · .E d s6 ee , · .and s i r r i i la r

a c t i v i t i e s } .  · · ·

.,·.


(b} S h a l l ,  n o tw i th s ta n d i .n g  any o t h e r  p r o v i s l o n  h e r e o f 

1

p r e v e n t any o f th e fo l lo 1 d n g  p u r p o s e s ,  u s e s and. a c t i v i t i e s  from

be.ing conduct.ed upon th e A ffe c t e d  Land:

I 

' 

i

, 

·(ii' .A p 'i a d e s ;

( 'i i ) A v la r i e s ;  _

fi;i;±J i?.~rk:i'ng .. l o t s  whic·h a·re des ig 'n .a ted arid in t e n d e d

to  serv:e  f a d i l i t f e s  io t : a te d · on th e  Af!f-ecfed Land ol:h.e.t t h a n ·

a s s p e c i f . i c a i l y  a l low ed above ; .

( i v }  .;:;ing J ;e:...famfly aw_elli.t Jg s 1

(V'S ct fo.rcheS, sahoO :ls o r  day car .e fa c i l i  t . i e s ;

(y:U :J?,Llb.lic u t , i l i  ty s u b s t a  t io n s ,

1

'-."·.,,.,_,


(v i i}  .r ta is : ing , k i l l t n : g  cqr :d ressln , g .Qf live1:1t:oc.k,


p o u l t r y ,  fow l ,  r a b b i t s  or: <!HY o th 'e r a n im a l ;

(v i i i} ,  .Aitwa.ys:, t a x iw ay s 13.hd p ad s -of h e l i , t ioL ts and

h e l i s  to p s ; ·

(i.x) E s t a b l i s h m e n t s  o r e n te rp i : l s . e s in v o lv in g  l a r g e

as ·sem blages .o f p e o p le  'a:r. a u tom 6 b J ie s ,  in:c;luding., bu't not :

limited.~0

1   

r e c r e a t i o n a l  f~cilities PV b l ic ly  o r priva~~ly

o p e r a t e d ;

(x') Fa iI;gr.ou.nds ;

(.xi) Natu .ra l r e s o u r c e s  .d eve lopm en t ;m.d u . t i l , i z a t i o n ,

includ~ng, b u t n o t l im i t e d  \:.o, e x t r a c t i n g ,  p r o c e s s i n g ,  .

s t o r i n g ,  s e l l i n g  an.d d i s t r i b u t i n g  sana · , g r a v e l ,  ro ck. , . c la y ,

decompose·a. g·rari.ite and s o i l ,  and th e rn anl.l.fact uring , p r o -

;.d·U'ci'ng, p r o c e s s i n g ,  s t · o r i n g ,  5.elJ...i:ng and d i . s t . r i b u t i n g  o f

a s p h a l t i c  qonc re · te ,  .Portlan ·d ·c ement c:oncret;.e.

1 

conc . re te p r o -

d .uct s m'ld c l a y  p r o d u c t s ;

( x i i )  R a c e t r a b k s ;

- 2 -
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( x i i i )  

f a c i l i t i e s  foi: 

(x iv ) 

·., "~ ~   ' 188 2

T r a v e l t i : a i l e r  ~arks t o g e t h e r  w i th  i n c i d e n t a l

th e c o n v e n ie n c e  o f o c c u p a n t s ;

Darns and r e s e r v o i r s ;

(x v) Gi:ound w a t e r  r e p l e n i s h m e n t w o rk s j i n c l u d i n g ,

b u t  n o t l im i t e d  t o ,  d i v e r s i o n  dam s , " p e r c o l a t i o n  b e d s ,  s p r e a d -

in g  g ro u n d s and i n j e c t i o n  w e l l s ;  p r d v i d e d ,  h ow ev e r ,  t h a t

d e s i l t a t i o n  f a c i l i t i e s  a r e  e x p r e s s l y  p e rm i t t e d  t o  be b u i l t

and main t ain :e c1 upon th e A ffe c t e d  .Lana;


(x v i) A c c e s s o ry  b u i l d i n g q ,  o t h e r  th an a s may be s p e -

c i f i c a l l y  a l lo w e d  h e r e i n a b o v e ,  and u s e s  c u s t o m a r i l y  i n c i d e n -

t a l  t o  any o f th e above u s e s ,  i n c l u d i n g ,  b u t n o t li~ited t o :

(A) ~he b o a r d in g  and lo d g in g  o f farm o r o t h e r

em p lo y e e s i

(B) C o n s t r u c t i o n  and m a in te n a n c e  o f l i v i n g

q u a r t e r s  fo e farm  o r o t h e r  em p lo y e e s wit~ o r w i t h o u t

t h e i r  im m ed ia te . fa m i l i e s ;  · · ·

(C) L ig h t e d  s i g n s ,  com1 riei:cial s i g n s  o r

u n l i g h t e d  s i g n s ,  s i n g l e - f a c e d  o r d o u b l e - fa c e d  e x c e e d in g

12 s q u a r e  fe e t  i n  a r e a  fo r  e a c h ,  fa c e 1

( x v i i )  Any o th e . r u se s im i l a i :  in · " c h a i : a c te i : t o  th e

u s e s ,  i n c l u d i n g  a .ccesso :ry u s e s ,  e n um e ra te d  in  t h i s  s e c t i o n

a n d  i n c o n s i s t e n t  w i th  t h e  p u r p o s e  and i n t e n t  o f t h i s  d e e d

r e s t r i c t i o n .

5 . (a) G ra n te e  oi: · i t s  s u c c e s s o i : s  s h a l l  p e rm i t  no u s e o f

th e A ffe c t e d  Land i n  v i o l a t i o n  o f ·t~e p r o v i s i o n s  h e r e o f .  I n  th e

e v e n t any u se i s  con tem p la te · .a w h ich i s  n o t s p e c i f i c a l l y  p e i :m i t t e d

by th e te rm s o f t h i s  d q cum en t ,  s u c h  u se s h a l l  n o t b e a l l o w e d

w i t h o u t G ra n te e  h av in g  f i r s t  o b t a i n e d  G r a n t o r ' s  (o r G r a n t o r ' s ·

succ~ssors 

1

)   w r i t t e n  c o n s e n t  t h e r e t o .  G r a n t e r  oi: i t s  s u c c e s s o t s

s h a l l  n o t  u n r e a s o n a b ly  w i t h h o l d  s u c h  c o n s e n t .  I f  G r a n t e r  o r i t s 

s u c c e s s o r s  d i s a p p r o v e  a c o n tem I? la te d  u s e ,  su c h  d i s a p p i : o v a l s h a l l

be in  w r i t i n g  and s h a l l  s p e c i f y ,  w i t h  r e a s o n a b l e  p a r t i c u l a r i t y ,

th e r e a s o n ( s )  fo r su c h  disapprova~. I f  G r a n tb r o r i t s  s u c c e s s o r s

f a i l  e i t h e r  to  so  a p p r o v e · o r  d i s i l p p r o v e  s u c h  co n " tem p la te d u se

w i t h i n  t h i r t y  (30) d ay s a f t e r  th e  same h a v e been s u b m i t t e d  t o

G r a n t e r  o r i t s  . s u c c e s s o r s ,  i t  s h a l l  be c o n c l u s i v e l y  p re sum ed t h a t

G r a n to r o r i t s  s u c c e s s o r s  h ave a p p ro v e d  s u c h  u s e .  Su ch s u b -

m i s s i o n  s h a l l  be deemed e f f e c t i v e  i f  G r a n t e e  s u b m i t s  i t s  . w r i t t e n

r e q u e s t  fo r  c o n s e n t t o  G r a n t e r ,  ·o r i t s  c o r p o r a t e  s u c c e s . s o r s ,  and

any homeownei:s a s s o a i a t i o n s  i n  th e  B e n e fi t e d  Land a r e a  and p o s t s

s i g n s  d e s c r i b i n g  su ch p ro p o s e d  u se .. i n  a t  l e a s t  tw en ty  (20) l o c a -

t i o n s  r e a s o n a b l y  c~lculated t o  g i v e  a d e q u a t e  n o t i c e  o f s u c h  p r o -

p o sed u se t o  a l l  o f G r a n t o r ' s  s u c c e g s o r s .

(b) G r a n t e r and G r a n t e e  a g r e e  t h a t  i n  th e  e v e n t o f a

d i s p u t e  b e tw e e n them o r t h e i r  s u c c e s s o r s  w i th  r e s p e c t  to  w h e th e r

G ran.toe o r i t s  s u c c e s s o r s  h av e u n r e a s o n a b l y  w i t h h e l d  th e . i r a p p r o -

v a l o f a c o n t em p la t e d  u se s u b m i t t e d  in  a c c o r d a n c e  w i th  t h e  fo r e -

g o i n g ,  , t h e y  s h a l l  su bm it any s u c h  d i s p u t e  to  a r b i t r a t i o n  i n

a c c o r d a n c e  w i th  th e  fo l l o w in g  p r o v i s i o n s :

( i ) W ith in  f i f t e e n  (1 5 ) d a y s · a f t e r  th e w r i t t e n

demand by e i t h e r  o f th e  p a r t i e s  fo r a i : b i t r a t i o n ,  e a c h  o f th e

- 3 -
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p a r t i e s  s h a l l  choose an 2 1 rb : i tra to r and giy·e th e .o th e r w r i t t e n

n .o t ic e o f·su c .h c h o i c e ,  o r in  c a s e  o f thi: fa i l u r e  o.E e i t h e r

p a r t y  so t o  do~-the o t h e r  PC\~tM s b a l l  have t h e  e i g h t  to

appqit1!.: an :e 1 rb i t ra · t9 r t o  i;epJ :'e.se:nt· tl1e defau,1 .U.ng p a t t y .  '.rhe

·t \'IO a t b i t r a l : o r  .s th us: appo in t~·d,;   :(.~n .. e i't.b er. man:i1·e r) . s h a l l

s e l . e c t and. aP)?oi.11.i: :L11:wri~J11g-  a t h J r · a  ai:b J tr .a -to r .and. g 'ive

w r i t t e n  n .o tiae the·re·a:f· J::o:· G i : a n l ; a r "  ai1d G · r : : a ti ' te e : ·  b.r ; . th·e·lr s u e - ,

c e s s o r s ,  o r  i f  w i th in  ter\', (lci)' (lays a f t e r  th e  ap p o in b n en 't o f

s a i d  s e c . o n d a r b i t r · a t o . r ,  tb e  .. two a r b i t r a . t o i : s s h a l l  f a i l  to

.app.oi I )  I: a t h t r d · ' th e:11... _e;i'tf1 e.r p~r·~·y s i J a l i ' hii

1

V e t'he r i  gl) t t o

m:ake:·:app;i.ice1tion ~o th e S u p e r io r - t 9 u r : · t or San ·rHego Gollh~y t o

a p p o in t s u ch th':t'ra :ar \:ii tr  a·tor · · · · · ·· ' · · ·

. ", <.·.· :_~ -;,' ;,-. . : . f~   · -  · ·  '

( i f) 

1

.rhe th r e e  a t ' b i t r a t o t s  so a p i ; io4l'lt!i !d. (.in e i t h e . r

manner) s h a l l  pro~ptly f i x  a co n v e n ie n , t ti.me and p l a c e  fo r

he.a.r,iltg the; mat ·te·r., ..tQ ·  be·"arb~~Ji;.at.~d a.hd sJ ;rall g iv e  w r i t t e n

ilbtic~   .. t h.e reof; to  ea.ch .PaJ ;:ty ~a.'.(, . le_ ast . te n  .(.J ;O ). days; p1 :ior to

t h e  d a t e  so fi x e d .  ,·.rhe ·h e a r in g  d .a t ·e · · sh a ii ' be . .  se'l::. for: n o t

more th an s i x t y  ( 6 0 )  day s from.th~e d a t e  of: t h e  demand .Eor

a r b i r a t i o n  unl.e ss . l t  i s  nece s sa r .y  . t o  app.ly t o  th e Supe rio r :

C o u r t for: appo·intmein t.o .f .. , a : t h i r q  a+ b i!; :ra to t" . ,·I·n su cb l a t . t e r

e v e n t ,  th e h e a r in g · d a t e  ..s b a l l  be .$e't . .fo r·i : )o t ii1.or,e. th a n  t h i r t y

(.30 ) days a f t e r  th e d a t e  s u c h  t h i r d  a r b i t r a t o r  l's .5:0


a p p o in t e d . T h e · : -a rb i t r : a to . r s : · s b a l l ,  .w i t \ l iR  ..t e h  . ( lP ) b u s i n e s s

diay:s'.:·aftei: the . h e a r i n g 

1 

·· rende,i;"_ the± rcJ1i:.cJ siPn.,w;i;t, \) ·re,s.p_E:?Pt t o

wn:e~t'he.:r: Gran:tot- ot lt 'i:l , succe9so1 rs l1av.e: u.nre.ason:ably .wi t !1\1e;ld

th e i r : a p p ro v a l o r a c o n tem p ia te d  u se s u bm i t t e d  t o  t l1

1

eml . . 

' .

· ( i . i i} · T b.e . d e c i s io n . o r ·'.awa:.rd.' o.f. the. majori.:t,y o f _\:he

a,rbHra~:oJ:s· _ shall b'e · f i n a l  · ·and nonappea lab J . ..e eXoept;. l;ha t upoN ·

t ii'.e s"il t·is;fa"trliion o:f 'the tc o n q i t i o n s ; se, t, .fo.r.th i r \  Se·c tio .n

i.2·s6':4 :o:i:; the( c~l.'i,'.f:0Ynia Cocle ae-.··a.tv'Li Proced· \:ir·e, t h e . d e e . i -

s i on or· ''ail'/;;\./d o~f 't:h-e-'J liajotit.y o,e  the·  a;rbi:tr:a.t'O t$· 'li\a Y  he .

va9aE'e·d' .uj;fr:i:n th e gt 'ot .niC)s s 'e t i:o:t.!;:h ·:Ln 'Seati.:o· n:I286.'2 ~o.f,said

Cod.e o f C i v i l  Ptocedurr:e, ,'F\;lr ,tli~i;,

1   

c .my d ea is io i ; i l or:' ...a:wa r d  of ,

t li·e· maj!q, tJ ty o f .·t l1'.e arbi:tc:~,t;9r5 fnC\Y, uporn. ~a   t?..s J:as=;t iop ·9 i ; . t h e ·

c6nd;.i.. tfo,J i s  s e t  f.O'd::b l n  Sect;io ri '128 6 . 8 o f tli~   .. tcn:'le b·f· C i v i l  ·

Prdc·edi:l're ~   be c.6i+<;qte4 in acci.or.t'.lan:cie,,,wLt'h ·~th~ p i.; ovJ §ions o f

sec.: t i o h  1 206 . G ol:' sa.i.d ctiae ·of . :e iv ll l? roceatii:e .

( i v )  · [ f .  tw~.:·o{ .. th~.   to m e a r b  Lt;.ri;\ to .rs .E i r : s t , _

ap p o ih ted a.s afor·8Si;l·id·. ~hall, f a i l  to .t' eacJ'J E\il ag }Zeemen t ±:n

th e de te rrn . in a t io l) o,Ji. t\1.,e m att .e r .it) qµ .estfo._fl., th e :s,a.(lie s h a l l

be-. q e d d e d  by th· .re(: l).\'W a r h i , t r a t o . r s

1 

Whb. sh~ll, be" appq .i.n t ed

arid, s h a H  'I;Jroc.e~d in Jr.he- same manner aNu wi.thi.ii .th.a. sa;me tim e

ftam e

1 

a s h:er:;eiri:above .. S e t f:oJ::tb:r< anp, s.a fd proces .s , S~lttll be

repe.a t eQ U l) t i l a d e c i s i o n  i s  fi n p , l i y  fe<;tched by tWo Of th e

t h r e e  a r b i t r a t o r s  s e i e c t e d .  ·

(v.) .Each- par: ty s h a l l  pay th e c o s t s  C\nd fe e s o f tile

a rb i . t r  a t o r  chose n: .by su ch p a r t y  and ..s h a l l  pay q n e - h a l f o f

su ch c.:osts .and fe e s  ·o.f th:e th i r .d  . .  a r b i t r c i t o r  .

. (c) N e i th e r G ra n to r no ( i t s  su c;:;cessois s h a l l  be l i a b l e

in  dallj,ages. to  anyone on whose be .h a lf a. coh te rnp la t .ed use i s  sub:-

m i t t e d  fo r a p p ro v a l . Every p e r s o n  who subm 1 ts a cont.emp;Lated use

for: a p p r o v a l ,  e i t h e r  d i r e c t l y  o.r th ro u g h G qm tee . ,  a g r e e s  t h a t

h e , sh e or i t  w i l l  n o t b r in g  any ap t . io n o r su.i.t: a g a i n s t ·G r a n t o r

oi: i t s  succes. ·so rs t ·o i:ecovei: 11ny su.ch C!ain.ages.

6. Notwi thsta.nc'iJ ng any. o t h e r  prov.i, s i on h e r e o f,  fo~ a p e r i o d

o f te n ( 1 0 )  yeai:s .fol.low in g th e d a t e  o f ex ecu t . io n o f th . is G ran t

- 4 -

.~



... 

1884.

Deed, G can to c , oc i t s  s u c c e s s o r s ,  s h a l l  have th e e ig h t to  a c q u i r e

easem ents from G ran te e ,  a t  no c o s t ,  fo r u t i l i t i e s  and p u b l i c

r i g h t oE way re q u i r e d  by governm en ta l a g e n c ie s ,  inc l.ud ing

G ran tee , to s e rv e  the B en e fi te d  Land.

7 . N o tw ith s tand ing any o th e r provi~ion h~reof, G ran tee

s h a l l  have th e r i g h t to  e s t a b l i s h  underg round u t i l i t y  easem en ts

upon th e A ffe c te d Land p rov id ed s a id  easem en ts do n o t a d v e r s e ly

a ffe c t  o r i n t e r fe r e  w ith Open Space or Gol£ co u rse a c t i v i t i e s

condu c ted on the Count ry Clu b p o r t i o n  o f the deede~ p r o p e r t y .

. O. No tw ith s tand ing any otbe·r p r o v i s i o n  h e re o f 

1 

Gr1mtor ·

r e s e rv e s the r i g h t  to r e l o c a t e  a l l  o r a po~tion o f Via de l a

V a l le upon the Affec ted Land upon the r e q u e s t o f G r a n t e e 's  C i ty

E ng in ee r .

9 . No tw ith s tand ing any o th e r p r o v i s i o n  h e r e o f,  G ran to r

r e s e rv e s ·a w a te r u t i l i . t y  easem en t in  g.r6s1?, ln ,  ove r 

1 

under i:md

a c ro s s th e  Affe c te d Land and th e B en e fi te d  Land, to  s e rv e  th e

Count ry C lub , fo r the pu rpose o f im po r t in g w ate r ~rom p u b l i c  o r

p r i v a t e  so u rc e s to  b e n e fi t  th e  Country C lub . However, in e x e r -

c i s i n g  i t s  e i g h t s  u119er t h i s  p r o v i s i o n ,  G ran te r w i l l  n o t u n r e a -

sonab ly i n t e r fe r e  w ith G r a n t e e 's  use o f ,  nor th e open sp ac e

n a tu r e  o f ,  th e  A ffe c te d  Land.

1 0 . N o tw ith s tand ing any o th e r p r o v i s i o n  he i:eo f,  G ran te r

s h a l l  be p e rm i t te d  to  b u i l d  and m a in ta in ~pon ~ie Affe c te d  Land


no more tba'n fiv e  (5) s i g n s  prom oting and u d v e r t . i s in g  O lympic

Games an d /o r G ran te r 

1 

s r e a l p rop ·e rty deve lopm en t upon th e

. B en e fi te d  Land and th e  Country Clu b p o r t i o n  o f the deeded p ro p -

e r t y .  The l o c a t i o n s ,  s t y l e  and d e s ig n 0£ such s ig n s  s h a l l  be a t

G r a n to r 's  s o l e  d i s c r e t i o n ,  s u b j e c t to  a p p l i c a b l e  C i ty  o rd in a n c e s ,

as sho.11 th'e pe:ciod o f time du r in g  wb.ich such s i g n s ,  or any o f

them, s h a l l  remain  e r e c t e d .  In no e v e n t ,  however, s h a l l  any such

s ig n s remain e r e c t e d  a f t e r  ten (10) y e a r s  from the d a te  o f ex e cu -

t io n  ~f t h i s  G ran t Deed.

1 1 . Monetary damC1ges foe the b reach o f the cov en an ts co n -

ta in e d  h e re in  a re de~lared t o  be in ad e q u a te and G ran tee or i t s

s u c c e s s o r s may be e n jo in e d  by any c o u r t o f· com pe ten t j u r i s d i c t i o n

from commencing or p ro c e ed in g  w ith th e c o n s t r u c t i o n  o f any

im pro vements t o ,  or p e rm i t t i n g  any use upon, the A ffe c te d  Land


which a r e  in v i o l a t i o n  o f the cov en an ts s e t  fo r t h  h e r e i n ,  o r ,  i f

an impro vement i s  c o n s t r u c t e d ,  may be o rd e re d  by any co u x t o f

com peten t ju r isdL c \: io r i to  remove· such im pr·ovemen ts.


1 2 . Each su c c e s s iv e  owner, due in g i t s  

1 

h i s ,  h e r o r the i.r

ow nersh ip , o f any p o r t i o n  o f th e A ffe c te d  Land, and each p e r s o n

hav ing any i n t e r e s t  in  th e  nff~cted la n d deciv~d th ro u g h any such

owner, s h a l l  be bound hereby fo r the b e n e fi t  pf the B e n e fi t e d

Land. Each su c c e s s iv e  owner, d u r in g  i t s ,  h i s ,  he r or t h e i r

owrtecsh ip , o f any p o r t i o n  o f the B e n e fi t e d  la n d ,  and each pe rson

bavi.ng nny i n t e r e s t .  in  th e B e n e fi te d  Land d e r iv e d  th rou g h the

G ran te r ,  s h a l l  be b e n e fi t e d  by the co v en an ts c o n ta in e d  h e r e i n ,  i t

being_. in te n d ed th a t th e burEJ.en and b e n e fi t  o f . th e co v en an ts s h a l l

run-~ith th e la n d .

1 3 . Any v i o l a t i o n  of the coverrnnt s here .i n c o n ta in e d  s h a l l  be

deemed to  be a co n t in u in g  v i o l a t i o n  h e re o f and no d e lay in  th e

d e l i v e r y  o f any n o t i c e  o f any v i o l a t i o n  h e re o f oc in th e e n fo r c e -

ment o f any r i g h t s  or the seek iny o f any rem ed ies p ro v id ed h e r e -

under shD ll c o n s t i t u t e ,  or be deemed to  c o n s t i t u t e ,  a w a ive r o f

- 5 -

~~: 

l

I 

f, 

.. 

..

j·

. ti


:\.,


.,,,.,~W'V'V · w o ; · · · f f " v ·  v 

H

f \

i ·



1885

t.he r i g h t  to  -g ive su ch n o t i c e ,  e n fo t c e  .sucJi i:Lg'ht o r s e e k su ch

remedy a t  any time a f t e r  th e  occ·tp :r ence o f su ch v i o l a t : i o n .

1 4 . Excep t in th e e v e n t o f a r b i t r r i t i 6 h  Tn 'a ccorc lance w ith

P a ra g ra p h .$  ab ove1 i-J 3-a·ny ow n e r (s ) of. t.he Afi:ect e·d  Land o r tb e

Ilenefited _  ;tanp coinmences l'itig<il:.~cin foi::'th~.-~ugiclal·   i n t e r p r e -

t.a t: ion , c:inforc:emeht o-i: •resi;;:is~ion·,bereq:i:-,, _the prev·b il.i.ng .p a r ty

s h a l l  be e n t i t l e d  tb  a ju d gm en t .ag~:l,.nst   ·t))<;?. otli.er fo r a:n amount

equ a l 'l : .o reasoi:l-able al:.l:.oHiey 

1 

:> fe e s .at1d <;i'~J)er co s . ts i n c u r ( e d .

1 5 . The covena11 ts · h e : re in con -ta ined a r e  fo r th e b e n e fi c· o f

t.he Bene fi t . $ d  L~nd   ancil :1{a:vi:i-:.j)e.en mad~· wi ~h~ '..t.F~ -11'1 t~ri   t · / l f  s a  t i s -

Ey in g tlie reg u lt ·em en ts of:S e· ct. iqn-1 4 61 1 o f th e cali-J :O i:i'\ia C i v i l

Code.

1 6 . : tn , t h e  eve_ nt·ahy·  te rm ; coven,a_nt.

1 

c o n d i t i o n , _ p r o v i s 1 o r i o r

ag reem en t tiei::eJn cont a:i.ned ..is---heJ,..;J to  be. in -va l 'id ; v9 id o·r o t h e r -

w ise unenforoeab_ le by <:fr ry ~c·our:t   o:.E cbmpe;te'nt j \1 r i · s a ic - t io n ,  th e

i n v a l i d i t y  o f any 'su~ch te rm , . coven-ant, , c:_ ;ondition, , p r o v i s i o n  .or.


a.gi:.eement sh a l l . . i n  no way aL !'.ect th e v - a l i d i t y  o f 9riy o t l i e t  t~rm,

covenan_~, c o n d i t ) .o n ,  p r o v i s i o n  ·or _ag.r:,eert1ent ·h e i : e in · . e ? f! ta in e o .

1 7 . so lo,ng as Wl\'1"1' INDUS'l'RIES/sz\fl._ r:p:EGO-,, ·rl')C,., a G a l l fo r n i a

cotP,oraJ ;:fon 

1 

i t s ,  !?uccessor:s  or. a s -s ig n s ,  o r any p i l r t 'fre r sh ip  -of .,

wh icl1 \o)ATT. l:NDUS'.!'lt'iES/S'l\N DIEGQ, INC_. :i? , ,a pa·i:tpeJ : ,_ C\i'ihs any J ?br-

t :i.on o f . th e .B e n e fft : e a  : La : r -id,' ' a l' ld: . ' l' l: i : J i ! Ciii'Y PJlr.s:l\N:·b!EGO, ct


1

: rnun ic i-

p a l  co.rpo.r;a.ticint a ·wr;i:s an y pbtt_ io i\ o-~, :t~e   .. ,1\'~iec;t:ed-' :Li§:l};d', t :he- _.


prov-i.E?iqns ~c9nfa:i;hed "wLth.l'n t his::Bxhl4 iit .:: ''.B 

11


' \:.'6 tL1 is.'GranJ : Deed

may b.e ~te'tlllitjated o t \iinerioed. :by ,:an. ins;trun1.en t .. l:t\ w;ii t.ir.ig e):Cecuted


by bo th apd r e c b rd e o  i:li i:he offic .e  o E t h e  C9ui1 t'y ·:E 'ecoi:der:bf San

Dl'.ego Cot\p.t.:y I .  c;:il:i. .Ec:it:n1a t y iithou t- \;he :neec:i J:or'~ppit6val   b y o.:t:IY '


ot_h.(H ovqier: p J any p6t, t:Lon o f · th e ,I?~ne~l f:ed: pana· or_ t h e  l\ff~c;.ted

Lanq,,-- 'l'h~   te rm  

11 

su c c e s so rs . :o r_  a, ss'igns"' as.- used ' i n  j'.;hcis Para·g,r.aph


o n ly ,  s ( l a l l  meari t h e  named'. c o r p o r a t i o n ,  oi: any · ·p e rson o r . : e n t i t y

h e i : e a ft e r acqu irLng a l l  .o.f th e  th en e'xist:l'ng_ · a s s e · t s o f t h e  ·same

b y p u rc h a s e 

1

ligu_i:Cia t_ion ,. m~rg e ..r o r re.or;:gah f'z a t fo n . - __


GRi\N'l'EE hereby a:6 aep ts th e · above qove~a11.ts,' q~nd·itiOn-? anCI


r e s t r i c t i o n s :  tci- c h is Gra.nt Deed . ·'11l1es·e oovenan:!:._s, c o n d i t i o n s  and

r e s t . r i o t . i o n s  s h a l l  t e tm in a t e  and be o.f p o ·  J:ur: thei:· fo r c e  o r e f f e c t

a t  1 1 :59 p ,m . on December; 3 1 ,  204 4 . - ·

THE crrx. OF Sl\N ]Jl)J:GO

My~~~·~~

/ISS\S'fAflT'TOTHE Cil:.y Manager

AP~--OVED
 as to form and l e g . a l i t y  t h i s  '2 - ] day o.£ ~ ~ 0 \_...: ,

1 9 . 
 ~~ 

...~. . .

JOHN w. W~TT, c i t y  J \t to c n e y

Deputy
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PERCENTAGE LEASE

Approved by Council Re.s olu tion

No. Pa ted DEC e1982


( ( }  '1> ~1--'"jJ::'IQ .<;!


V) .,.. f(,>e... ·· tJ ~.11•'..~t:.:a:

..


,

THIS LEAS.E AGREEMENT i s  e.:>:ecutea by aw:l be.tween THE CITY OF SAN


DIEGO , a munic ipal c o rp o ra t io n ,  h e r e in a ft e r "CITY

11


, ana WATT


INDUST'.RTEiS/SAN DIEGO , INC. , a C a l i fo r n i a  corp ora tion·. , h e r e in a ft e r

c a l le d  

11 

LESSEE

11


·

L LE ASE D PREMISES. CITY h e r e b y  l e a s e s  t o  LE SSE .E  and LE SSE E 


le .a ses from CITY a l l  o f th a t c e r t a i n  r e a l p ro p e r ty  s i t u a t e d

in  i;.he C i ty  b.f san Di.ego, County of San Di·ego, S t a t e  of

C a l ifo rn ia . ,  d e sc r ib ed as Lot B ot TE?nt.ative Map 02 -1 99 -D ,

h e r e in a ft e r 

11 

T.M .. 0 2 -1 9 9 -0 ,

11 

ana d e l in e a te d  as Lot B on

E x h ib i t "A

11 

a t ta c h ed h e re to  and by t h i s  re fe ren ce made p a r t

of t h i s  le~se. Sa id r e a l p ro p e r ty  i s  h e r e in a ft e r sometimes


c a l l e d  "prem is es" and " le a s e d  p rem ise s" .

·A . PERMITTED USE. The prem ises are le a s e a to LESSEE fo r

th e purp ose o f:

(1) C on s tru c t in g ,  o p e ra t in g  and m ain ta in ing thereon a

country c lu b and 27-ho le g o l f cou rse fa c i l i t i e s ,

in c lu d in g ,  bu t no t l im i te d  to ,  permanent la k e s ,

g a l l e r y  mounds, paved c a r t  p a th s ,  and a clu bhouse

w ith men 's and women's lo cke r rooms, clubro oms,

ban quet rooms, k i tc h en and snack bar fa c i l i t i e s ,

p ark ing , b a r ,  cardro oms and te n n is fa c i l i t i e s  in

accord ance w ith th e General Development Pla n on

f i l e  w ith th e C ity  C le rk as Document No.!f8<2'.f'.7fh'R·1i-c:L-,


a nd ·

~ £E £.x lf1 B I T  

1

:8 '' I t 7TYI c_.lt€i:J t/ -E. ~ € TO HI{ (

l ££r*L h £s c;e 1 f' no N . -

1 

" 0P G o 1..;: co u  le..!~

( LEA5£D ? RENtl.tE- s)
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(2) Such o th e r r e l a t e d  and incident~l pu rposes and a t

suc·h r e n t s  as may f i r s t  be ap proved in  w r i t in g  by

CITY a nd fo r no o th e r purpose .

B. OBLIGATION TO DILIGENTLY USE. LESSEE covenants to use


th e prem is es fo r th e ab o v e -sp e c ifie d pu rposes and to

d i l i g e n t l y  pu rsu e s a id  purposes th roughou t th e term

he reo f ..


C. RELATED COUNCIL ACTIONS. By th e g ran t in g  of th i s  le a s e ,

th e C ity  Council o f th e C i ty  of San Diego i s  not o b l i -

·g a ting i t s e l f  w ith re·gard to  any othe.r d i s c r e t io n a ry

a c t io n  r e l a t i n g  t o  develo pment or o p e ra t io n of the

. pre~ises. Such d i s c r e t i o n a r y  a c t io n  in c lu d e s ,  bu t i s

no t l im i t e d  t o ,  re z on ing s ,  v a r ia n c e s ,  envir onmental'

' c le a ra n c e s or any o th e r governmental agency app rov9 ls

which a re re q u i re d .

D. OPEN SPACE AREAS. Contiguous to  the le a sed prem ises i s

t h a t  c e r t a i n  r e a l p ro p e r ty  .here in . re fe r red to  as the

"O p e n Space a rea s" d e sc r ib ed as Lots A r C, D and E  o f· · 


T.M. 02-199-0 and d e l in e a te d  as Lots Ar C, D and E on

E x h ib i t 

11

A

11


I I .  TERM OF LEASE.


A. COMMENCEMENT AND TERMINATION. The term of t h i s  le a s e

s h a l l  be s ix ty -o n e (61) y ea rs commencing on the da te of

a c q u i s i t i o n  of t i t l e  by CITY to the le a sed prem ises or

in  no even t l a t e r  th an J anuary 1 , 1984 ; p rov id ed ,

however, th e term may be extended as h e r e in a ft e r p ro -

v ided . I f CITY does not acq u ire t i t l e  to  th e le a sed

p rem ises by J anu ary 1 ,  1984 , t h i s  le a s e s h a l l te rm in a te .

B. SURRENDER OF PREMISES. At the expir~tion o r e a r l i e r

te rm in a t io n of t h i s  l e a s e ,  LESSEE s h a l l execu te , ack-

nowledge ana ·a el i ver to  CI TY, wi.thi n fiv e day s a ft e r

w r i t t e n  demand by CITY, a v a l id  and reco rd ab le q u i tc la im

deed covering a l l  of the le a s e h o ld p rem ises . The le a s e -

hold  prem ises s h a l l be d e l iv e re d  fr e e  and c le a r of a l l

l i e n s  and encumbrances.

I I I .  CONSIDERATION.


A. 

RENT. As re n t fo r and in co n s id e ra t io n of t h i s  le a s e ,

LESSEE s h a l l pay r e n t as fo llow s :

(1) The b a s ic re n t due fo r the f i r s t  tw en ty -fiv e (25)

y ea rs of th e term i s  Three Thousand D o lla rs

($ 3,000.DO ), payab le upon execu tion he reo f.

- 2 -
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(2) Commencing on th e  f i r s t  day o f J an u a ry  o f th e twen-

t i e t h  { 20th) y e a r fo l low in g  th e  s a l e  o f e ig h ty  per-

c e n t (80%) o f t h e  p ropo sed 1 , 1 0 0  members hip s (which


i s  880 members hip s} · o r  commencing J a n u a ry  1 

1 

2.010 

1

whichever d a te  o r ev en t s h a l l  f i r s t  o c c u r ,  and con -

t i n u i n g  t h e r e a f t e r  u n t i l  J a n u a ry  1 ,  2030 , r e n t

s h a l l  be p a id  as fo l low s :

LESSEE s h a l l  pay t o  CITY quartei:"'."annually i n

· a , r re a ts a s p e r c e n ta g e  ren t . ,  an amount equal t o  te n

pe i:q ep t ( 10%)  of" . th e G ro ss R e c e ip t s ,  as d e fin e d

be . l.ow ;  an aniohnt egl1al to  f o u r  p e r c e n t '(4%) .o f th e

G r Ds s  Food :Rec e ip ts ,  as d e fin e d  below , a nd an ·

amount equal. t o  si:x p e r c e n t (6%) of' th e  Gr.oss


Beverag e R e c e i p t s ,  .as de .fineq be1o»7. Q .n ..P.):',,.b:efp_ce


~he s i x t i e t h  ( 60tJ i )  aay fo l low in g  . th e .eno o f ea_c;h


q u 'a r t e r - a n n u a l l e a s e  . y e a r . ( a e t i n e a  below) LE SSE E 


s l i a l l ,  ~:it:hotrf:. n q t i c e  p r d·emand from CITY, de ..l i v e r

to  ClTY .in t h e  manner pr~sc,r ib ed fo r g iv in g  n o t i -

ce.s , ci. s t a t em e n t prepar:ea by a c e r t i f i e a  p u b l i c

a c c o u n ta n t o r :a f i n a n c i a l  of.fiq~t o f LE SSE E  show in g

th e  G ro ss R e c e ip t s ,  G ross Food R e q d p t s  a nd G ross

B everag e B.e .c eip ts on or from th e  p rem ise s fo r t h a t

guar t e r - a n n u a l leas :e y e a r ,  .i; !na  s h a l l  c o n c u r r e n t l y

p a y t o  CITY su ch p e r c e n ta g e  r e n t .  A q u a r t e r - a n n u a l

l e a s e  y e a r s h a l l  be each t h r e e  (3) mori.th p e r io d

aur.ing a  c a le n d a r y e a r . W ith in sJ .x ty ( 60 )  day s

a f t e r  t h e  end o f ea.ch c a l e n d a r y e a r du r'ing th e  te rm

h e r e o f t h a t  p e r c e n ta g e  re .n ts a re p ay ab le t o  CITY,

LESSEE s h a l l  fu r n i s h  t o  CITY a s ta tem e n t i n

w r i t i n g ,  du ly c e r t i f i e d  t o  he t r u e  ana c o r r e c t  by a

f i n a n c i a l  o ff i 6 e r  of LESSEEw showing i n  d e t a i l  the

G·ross R e c e ip t s  I Gross Food R e c e ip t s  ana G ross

Bevera~e R e c e ip t s  of th e  l e a s e d  p rem ise s du r in g  th e

im m ed ia te ly p re c e d in g  c a le n d a r y e a r .

( 3) Commencing on J anua.ry 1 ,  203 O, and c o n t in u in g

t h e r e a f t e r  th ro u g h th e rem a ind e r o f th e  te rm , r e n t

s h a l l  be p a id  a s p rov id ed i n  S e c t io n  I I I ,  A. (2)

above; p ro v id e d ,  however, th e  p e rc e n ta g e r e n t fo r

th e  G ross R e c e ip t s  s h a l l  be tw elve p e r c e n t (12%) in

l i e u  of th e te n  p e r c e n t (10%) s p e c i fi e d  t~erein.

B. ADDITIONJl.L CONSIDERATION. In  a d d i t i o n  to  th e r e n t due

h e re u nd e r and as a~ditional c o n s i d e r a t i o n ,  LESSEE s h a l l :

(1) At i t s  sol·e · expen-se, m a in ta in ,  th ro o g h o u t th e te rm ,

a l l  Open Space a r e a s ,  in c l u d in g ,  bu t no t l im i t e d  l

- 3 -

1



1895 

d9J


) \

I n i t i a l s  '-l(;
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t o ,  the channel to  be cons tru e te a thro ugh th e prop- ,,

er~y on Lot B as shown on E x h ib i t "A" su b je c t to

th e conai t io n s fauna in :Paragraph IV r B. (11) h e re in .

rt~~ /9't5Xi'iaitf<ida /0f'/rtJts's'ItE' lwt i i i i i i iY! lt!.ri l i l i i 'i 'i  I i t t ri " ffi . ii  

WV !#¥VJ!lttt? 'J71YW< t'¥'if /?FJ /Ji~ l? rJ': I /P9'v'~¥9'rJ /<1ft IW¢ /c;tr;lr/rJ


Wt>fti$C~/P.t ~J!i1' / ,S>1J6.S¢9:t>1¢fit.J'.t/ f.¢¢.,5¢91/ ¢ t />1,5¢~/J?Jd,J'.,5,11;1}'{,t:/ ,t:¢

P./Y'/. f.Y-Y-rifi/ ¢-9.JJ'.¢~µ\¢}7ij'-/}6¢)::;¢¢¢fi/~ )'.1J):/ ¢.yi~/ ; ./"(;¢"/ ~¢yi/ ¢"!


¢ fiY-J 't'1 l¢Y-fi¢t lY-fififilf!.~%W~}t:)

(2) Develop the le a sed prem is es in  accora ance w ith the

CITY appro vea General Development Pla n id e n t i fi e d

in  Sec t io n IV, B". (1 4 ) r Development, of t h i s  l e a s e .

(3) During th e f_ ir st tw en ty -fiv e · ( 25 )  years of th e

le a s e  term endin g J?ecemher 31 , 2009 , pay to CITY


th re e p e rc en t (3%). o f a l l  memberships so la in

excess of Twenty-F iv e Mill.ion Do lla rs ·

/

($ 2 5 , 0 0Q , 0 0 0 .0 0 ) by LESSEE in LESSEE or in th e

f a c i l i t i e s  op e ra te a by '.LESSEE on the le a sed

1

p rem ises . Sa le o f memberships fo r o th e r than fu l l

cash payment s h a l l  be regarded as sa le s a t  fu l l

cash value of s a id  membership s.for purposes o f t h i s

p ro v is io n . Payment s h a l l be made q u a r te r -a n n u a l ly

p u rsu an t t o  S ec t io n I I I ,  A. ( 2 )  above. T h e re a fte r r

th e term s fo r payment o f percen tag e re n t provided

in Sec tio n I I I ,  A. ( 2 )  s h a l l be c o n t r o l l in g .

C . DEFINITIONS.

(1) The term 

11 

Gro ss Rece ip ts" s h a l l mean the t o t a l ,  as

determ in ed under the cash method of accoun ting , of

a l l  g ro ss r e c e ip t s  which a re the charges fo r

merchandis e , s e r v i c e s ,  r e n t s ,  sub leases and from

a l l  o th e r sou rce s de r iv ed , in c lu d ing , bu t no t l im i -

ted to ,  a l l  d e p o s i t s no t refunded , o rde rs taken on

o r from the prem ises to be f i l l e d  or paid fo r e l s e -

where, s a l e s  by a l l  su b ten an ts ,  co n ce s s io n a ire s or

l i c e n s e e s ,  g ro ss r e c e ip t s  from co in -op e ra ted or

o th e r vendin g , weighing and o th e r aev ices on the

p rem ises , c o n s id e ra t io n rece ived by LESSEE,

s u b le s s e e s ,  l i c e n s e e s ,  p e rrn it te e s or employees from

the o p e ra t io n of pu b lic te lephones on the p rem ises ,

fe e s fo r le s s o n s ,  green fe e s ,  tenn is c o u r t fe e s ,

p u b l ic  and p r iv a t e  banquets held fo r o th e r than

members of LESSEE, membership dues and a l l  o th e r

fe e s paid by members o f LESSEE, bro kera ge com-

m iss io n s ,  fee s and any proceeas re ta in ed by LESSEE


in the t r a n s fe r o f a membership, sa le o f mem-

b e rsh ip s in LESSEE or the fa c i l i t i e s  op e ra te a by

LESSEE, and fee s ana o th e r re c e ip t s  of whatever


n a tu re or sou rce derived by LESSEE, su b le s s e e s ,
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l i c e n s e e s ,  p e rm i t t e e s  o r employees r e s u l t i n g  from

th e  occupancy o f th e  p rem is e s . Any th ing h e r e i n  t o

the c o n t r a r y  n o tw i t h s t a n a i n g ,  th e te rm  "G ro s s

R e c e ip t s "  s h a l l  n o t i.nc;J..uae 'Gros;s Food R e c e i p t s  o r

G ro ss .Beverag e R e c e i p t s .

·T he te rm  "G ro s s Food R e c e ip t s

11 

s h a l l  mean th e

t o t . a l ,  a s  de te rm i.ned .Linder th e  c a s h  .method of

a c c o u n t in g ,  o f .a li g r o s s  r e c e i p t s  whic h a r e  th e

c;:har.ges fo r a l . l fo p a .s erved an¢! s.o ld  on th e  prem -

i$ eR ,  i;n~ludin.g non....,:alcohplic:: bev~r.(lges, b u t s h a l l

no.t in c l u d e  p u b l J c  o t pd.v.ate b an q u e ts h e ld  fol;"


o t h e r th:an memb¢rs o f LESSEE, which s h a l l  be

i n c lu d e d  in  G 'ro s s , .Rece ip ts .

The te·rm. 

11 

Gxoss B-eveta.ge Re.c;:e1pts" s h a l l  mean t h e

t o t a l . ,  a s pe te r :m ined under th e c a s h  method o f

acc.c;::iul1tih'.9r o f ~11. g r o s s  rece.i.pt .s which a r e  th e

qJ:iarg·es ·foi· a l l  a l c 9 . h o l i c  heve'.ra·ge·s s e rv e d  and s o l d

on t h e  pre~fses.  ··


. .

Exch1 ded .from .. t.be d e f in  i t  ions o f G ross R e c e i p t s ,

G ros$ Food Rece ip : ts and' G ro s s Beve:ra.ge R e c e i p t s ,  o r

Sl1 b tra ·c tea i f  J ? re v io u s ly  in c l u d e d ,  s h a l l  be :

( b') 

( c )  

A l l u n c o l l e c t e d  c r e d i t  and i n s t a l lm e n t b a l -

an ce s reas.~nably aetermLn~d,   . s u b j e c t  t o  th e

d em o n s t r a t io n  of a i l i g e . n t c o l l e c t i o n  e f f o r t s

by LESSEE and shown on LESSEE

1

's bob.ks t o  be

O n cO l le c t i ble ,;

A l l sums c o l l e c t e d  a nd  pal.a o u t fo r s a l e s  ·

t a x e s ,  lu x u ry  t a x e s ,  e .xc ise ta x e s  and s im i l a r

t a x e s  +.eqlli r e d  by law t o  be. added to  th e  t o t a l

p u rc h a s e p r i c e ,  whether now or h e r e a f t e r  i n

fo r c e ,  t o  be c o l l e c t e d  from cu .s tom ers and p a id

t o  gove:rnmen t agenc .i es b y LESSEE;


Merchand ise r e tu r n e d  to  s h ip p e r s  o r

m a n u fa c tu r e r s ;

(d) A l l c r e r l i t s  and cash re fu n d s made on any s a l e

t h a t  took p l a c e  on o r from th e p rem is e s ;

(e) A l l ca sh o r c r e d i t  r e c e iv e d  i n  s e t t l e m e n t o f

any c la im s fo r l o s s  o f or damage to

m erchan .d ise i
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(f) G i ft c e r t i f i c a t e s  or l i k e  vou che rs ,  i f no t

is su ed fo r va lu e , u n t i l  the time they have


been converted in to  a s a l e  by redemption;

(g) That p o r t io n  of the pu rchase p r i c e  by which


th e p r i c e  i s  a c tu a l l y  reduced fo r merchandis e

trade<l in  fo r c r e d i t ;

(h) Bulk s a l e s  made by LESSEE no t in the o rd in a ry

cou rse of bu s in e s s no t to exceed th e co s t

th e r e o f,  excep t s a l e s  of merchandis e trad ed in

fo r c re d i t1  and

( i ) Any inco~e or r e c e i p t s  t h a t ,  under g e n e ra l ly

accep ted accoun ting p r i n c i p l e s r  a re de r iv ed

from "the s a l e  o r d is p o s a l of any c a p i t a l  .

a s s e t s ,  or from t h e  re t i r em e n t of any of

LESSEE's ind eb ted n e s s ,  or from LESSEE

1 

s

inves tm en t of ~ny funds no t in v e s te d  in  the

pre~ises or the o p e ra t io n of LESSEE's busin~ss

w ith in  th e p rem ises .

D. FINANCIAL RECORDS MAINTENANCE.


(1) LESSEE s h a l l keep t r u e ,  a c c u ra te and comple te

reco rd s in  a manner and form s a t i s fa c t o r y  to  CITY

from which CITY can a t a l l  rea sonab le tim es d e t e r -

mine the na tu re and amounts of g ro s s r e c e ip t s  sub -

j e c t  to  r e n t a l from the o p e r a t io n  of the le a s e d

p rem ises . Such reco rd s s h a l l  show a l l  t r a n s a c t io n s

r e l a t i v e  to  th e conduct o f th e o p e ra t io n ,  and such


t r a n s a c t io n s s h a l l be suppo rted by documents of

o r i g i n a l en try  such as s a l e s  s l i p s ,  cash r e g i s t e r

ta p e s ,  pu rchase invo ic e s and t i c k e t s  is su ed or

o th e r means s a t i s fa c t o r y  to  CITY. A ll s a l e s  o r

r e n t a l s  of merc handis e and s e rv ic e s rendered s h a l l

be reco rded by means of cash r e g i s t e r  sy stem which


au tom a t ic a l ly  is s u e s a cu s tom e r 's r e c e ip t or c e r -

t i f i e s  the amount reco rded on a s a l e s  s l i p .  Sa id

c~sh r e g i s t e r  s h a l l have a lo c k e d - in  t o t a l  which i s

c o n s ta n t ly  accum u lating , which t o t a l  canno t be

r e s e t ,  and a t th e op tio n o f CITY, a c o n s ta n t ly

lo ck ed - in accumulating p r in t e d  t r a n s a c t i o n  coun te r

which canno t be r e s e t ,  and /o r a p r in te d  d e t a i l e d

a u d i t tape lo c a te d  w ith in th e r e g i s t e r .  Com plete


beg in nin g and endin g cash r e g i s t e r  read ing s s h a l l

be mad€  a m a tte r of d a i ly  re co rd . The C ity  Auditor

and Comptroll·er s h a l l a u d i t th e bu s in e ss of LESSEE,

i t s  ag en ts ,  su b le s s e e s ,  c o n c e s s io n a i r e s or l i c e n -

sees o p e ra t in g  on the p rem ises a t l e a s t  once every

- 6 -
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th r e e  (3) y e a r s o r more fr e q u e n t l y - a s  aeemea


a p p ro p r ia te  by th e C i ty  Au d ito r .

In  th e  even t su ch a u d i t d i s c lo s e s  t h a t th e  p e rc en -

tag e r e n t a l  r e g u i r e a  fo r th e p e r io d  au d i te d  e::xceeds

the arnount of p e rc en ta g e r e n t a l  p a id t o  CITY by

LESSEE au r in g  s a id  p e r io d ,  LESSEE s h a l l ,  w i th in

t h i r t y  (30) days of n o t i f i c a t i o n  th e r e o f by CITY

s u b je c t to  subpara~raph D.( 4 ) h e re o f,  pay to  CITY

th e a:mount o f  s i i c b d efic ien cy · . I n  th e even t t h a t

s u c h a u d i t d i s c l o s e s  t h a t  th e p e rc en tag e r e n t a l

re q u ire d fo r  th e p e r io d  au d i te d  i s  l e s s  than t h e

amount o f r e n t s  pa id t o  CITY du ring s a i d  period ',

th e amount of overp ayment s h a l l  be c r e d i t e d  a g a in s t

th e tb eh ne~t s u c c e s s iv e q\:lartei:;-annual l e a s e  year

µ n t i1  s a id  ov.e.rpayment i s ·  fu l l y  c r e d i t e a . Any· such

overpaym~ht occ~tring i n  th e l a s t  q u a t t e r - a n n u a l (

l e a s e  year s h a l l  .be refunCi,e? by CI.TY w ith in  t h i r t y

(30) day$ q f s a id  a u d i t f ihdings~

LESSEE s h a l l  a i s o  m a in ta in  accur.ate· re co rd s of

a c tu a l and p ro je c t e d  o p e r a t in g  expenses .and

revenue , and s~ch o th e r o p e r a t in g  in fo rm a t io n a s

CITY .from ti~e t o  tim e ae~ms n ece s sa ry and LESSEE


s h a l l subm it such in fo rm a t io n to  CITY upon re q u e s t .

Sa id re c o rd s a.na accou n ts s h a l l  be m ain ta in ed sep a -

r a t e  from a l l  o th e r a.ccounts n o t r e l a t i n g  to  th e

opera'i::ion o f th e le a s e d  p rem ises and s h a l l  be made

a v a i l a b l e  t o  CITY a t one lo c a t i o n  w i th in  th e l im i t s

o f th e C i t y  of San Die go . CI~Y s h a l l  have , th rough

i t s  d u ly  a u th o r iz e d  agent~ o r r e p r e s e n t a t i v e s

1 

th e

rig .h t to  examine ana a:udi t s a id  re c o rd s ana


accoun ts a t any and a l l  ·reaso.nable tim es . Any

a d d i t i o n a l sums due CITY as determ ined by CITY's

a u d i t a re due and payab le w ith in t h i r t y  (30) days

of n o t i f i c a t i o n  th e r e o f by CITY.

In th e  ev en t t h a t such a u d i t d i s c l o s e s  t h a t the

r e n t fo r th e au d i te d  p e r io d  has been underpaid i n

excess of fiv e  p e rc e n t {5%)  of th e t o t a l  re q u ire d

r e n t ,  then LESSEE s h a l l  pay CITY ten p e rc e n t (10%)

o f the amount by which s a id  r e n t was underpaid in

a d d i t io n  to  th e unpaid r e n t s  so shown to  be due

CI~Y as compensation t o  CITY fo r a u d i t and adm in i-

s t r a t i v e  c o s t s  and l o s s  of i n t e r e s t .

E. DELINQUENT RENT. In th e ev en t LESSEE fa i l s  to  pay th e

a p p l ic a b le  r e n t s  or any a u d i t d e fi c i e n c i e s  when duei

then LESSEE s h a l l  pay CITY, in  a d d i t io n  to  th e

- 7 -
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d e l in q u en t r e n t ,  a sum of money equai to  fiv e  pe rcen t

(5%) of sa id d e l in q u en t rent~ p rov ided , however, in  the

even t sa id  d e l in q u en t r e n t i s  s t i l l  unpaid a ft e r  fi ft e e n

(15) days of becoming d e l in q u en t

1 

then LESSEE s h a l l pay

CITY, in s te ad of s a id  fiv e  p e rc en t (5%), a sum of money

equa l to  ten p e rc e n t (10%) o f s a id  d e l in q u en t r e n t . I t

i s  the in t e n t o f t h i s  p ro v is io n t h a t CITY s h a l l  be com-

pensa ted by su ch a d d i t io n a l sums fo r lo s s  r e s u l t i n g  from

r e n t a l ae iinquency and c o s t s to CITY of se rv ic in g  the

d e linqu en t accoun t. The C ity  Manager, a t h is op tio n ,

may fo r good cause wai_ve any such d e l in q u en t compen-

s a t io n  re q u i r e d  herein,

1 

upon w r i t te n  a p p l ic a t io n  of

LESSEE.


IV . COVENANTS AND CONDITIONS.


A. 

:

'

CITY COVENANTS. 

(1 ) Quiet Po sse s s io n . LESSEE, payin g the s a id  re n t and

perform in g the covenan ts and agre ements h e re in ,

s h a l l and may a t a l l  tim es du ring th e s a id  term

peaceab ly and q u i e t l y  have, hold and enjo y the

prem is es fo r the term he reo f. I f CITY fo r any

reason whatsoever cannot d e l iv e r po sse ss io n of the

prem is es t o  LESSEE a t the commencement of sa id term

as h e re in b e fo re s p e c i fi e d ,  or i f LESSEE i s  d isp o s -

sessed through a c t io n  of a t i t l e  su p e r io r to

CITYts, then and in e i t h e r of such even ts ,  t h i s

le a s e s h a l l  not be void  or vo idab le nor s h a l l CITY


be l i a b l e  to  LESSEE for any lo s s  or damage

r e s u l t i n g  th e refrom , bu t th e re  s h a l l be determ in ed

and s t a t e d  in  w r i t in g  by the C ity Manager of CITY a

p ro p o r t io n a te re d u c t io n of the re n t coverin g the

p e r io d or p e r io d s durin g which L~SSEE i s  prevented

from havin g the q u i e t po sse ss io n of a l l  or a por-

t io n  of the lease< l p rem ises .

(2) Ri ght to  Ass i gn and s ub1e t .  Whe n in the op i ni on of

the C ity  Manager, i f i t  i s  deemed c o n s i s te n t w ith

th e b e s t i n t e r e s t s  of CITY, LESSEE may ass ig n t h i s

le a s e or any i n t e r e s t  th e r e in  and may sub lease any

p o r t io n  th e re o f to  an ass ig nee or sub lessee who

has, in  th e op in ion of the C ity Manager, the fin an -

c i a l  c a p a b i l i t y  and o v e r a l l competence ·t o su cce ss -

fu l ly  op e ra te th e ass ig ned or sub leased prem ises .

The consen t of th e C ity Manager w i l l no t be unrea-

sonably  w ith h e ld . Th is le a s e and any i n t e r e s t

h e re in s h a l l  no t be a s s ig n ab le by ope ra t io n of law

w ithou t the w r i t t e n  consen t of th e C ity Manager.


- 8 -
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I f CITY has been n o t i fi e d  in  w r i t in g  of the

e x is te n c e of a t r u s t  deed o r mortgage secu red by

th e  le a s e h o ld ,  CITY ag ree s t o  g ive the t r u s t e e  o r

benef ic i:a ry n o t i c e  of any su b le a se o r assig nment

pr ;i.or to  CITY' s approval th e r e o f. Approval of any

assignment o r su b le a se s h a l l  be cond it ioned upon

ass ig n ee o r  sub1 essee ag r ee.ing in  w ri t in g  th a t they

w i l l assume th e r i g h t s  and o b l ig a t io n s thereby

a.ssigned or  su b leased ~and t h a t  they w i l l keep and

perform a l l  covenan ts , c o n d i t io n s and p ro v is io n s of

t h i s  l e a s e  which are ap p l ic a b le to  the r ig h t s

a c g u ire a .

( 3 )  Ri9h t to  Encumb~.

( a )  Su b je c t to  S e c t io n IV . A ( 2 )  a nd th e p r io r w r i t -

ten consen t of CITY, whi.ch consen t s h a l l no t

be unreasonab ly w ith h e ld ,  LESSEE s h a l l have

th e r i g h t to encumber th e le a seh o ld e s t a t e  by

mortgages , deeds of·· i;rus t ,  con d i tion.a1 o r

uncondi tio n a1  ass ig nm en ts , s e c u r i t y  ..·agr~emen'ts

and. othe·r in s trum en ts of hypo theca tion (any


and a l l  o f which a re h e re in  re fe r r e d  to a s

11 

mortgag e

11


, and ho ld e r o f any mortgage .is

'h e re in r e fe r r e d  to  as 

11

rnortgagee

11


) ;  any

mortgagee s h a l l have the ~igh~ to :

( i ) Cure any ~reach bere~ndec;

( i i )  Fo rec lo se th e mortgage; ana

( i i i )  Accept an assignment of the leaseho ld

e s t a t e  in l i e u - o f su ch  fo re c lo su re .

(b) The p roceeds of any o f the ~bove-listea

ap pro ved encumbrances ~ust be spen t to improve


th e le a s e h o ld in t"e re s t of LESSEE.


(c) No e x e rc i s e  by LESSEE of any op tion or e le c -

t i o n  h e r e in ,  and no ag reemen t between CITY and

LESSEE amending or te rm ina t in g t h i s  le a s e ,

s h a l l be e ffe c t i v e  w ithou t the w r i t t e n  consen t

t h e r e to  of each mortgag ee hold in g a mortgage


in e ffe c t  a t the time o f such ex e rc is e or

agre ement .

(d) A ll f i r e  and o th e r c a s u a l ty  insu rance proceeds

s h a l l be d isbu rsed pu rsu an t to the terms ana


co nd i t io n s of t h i s  l e a s e .

- 9 -
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(e) Any condemnation award proceeds s h a l l  be d is -

bursed pu rsu an t to  t h i s  le a s e .

(f) Anything ~o the co n tra ry  no tw ith s tand ing in

t h i s  le a s e  reg ard ing CITY's remed ies upon

b reach , CITY s h a l l no t be e n t i t l e d  to  ex e rc is e

any of the remedie s g ran ted h e re in u n le s s a na 


u n t i l :

( i) CITY has d e l iv e re d a w ri t te n no t ic e

(des-er ib ing w ith reasonab le s p e c i fi c i t y

each breach cla imed by CITY to e x i s t ) to

each mortgag ee of record as of the date

of su ch  n o t ic e ; and

( i i )  There has he'en fa i l u r e  of such bre ach to

be cured w ith in t h i r t y  ( 3 0)  days a ft e r

s a id  d e l iv e ry  of such w r i t te n n o t ic e .

(g,) I f a breach (o th e r th an the fa i l u r e  to  pay ..

r e n t or o th e r sums req u ired hereby) occu rs ,

CITY, any th ing to  th e con tra ry no tw ith s tand -

in g in  t h i s  leas~ reg ard ing CITY's remedie s

upon b reach , s h a l l  not ex e rc is e any r i g h t or

remedy so_ lo ng as a mortgag ee:


( i ) Commences du ring the t h i r t y  (30) day

p e r io d desc r ib ed in the preced ing para -

graph the j u d i c i a l  or o ther fo re c lo su re

of the mortgag e;

( i i )  Pro secu te s s a id  fo re c lo su re w ith reason-

ab le dili~ence; and

( i i i )  c u re s ,  durin g s a id  t h i r t y  (30) day

p e r io d ,  a l l  breaches whic~ a re capab le of

bein g cure d and, durin g the p e r io d of

s a id  fo re c lo s u re ,  perfo rms or causes to

be perfo rmed a l l  a c ts requ ired by t h i s

l e a s e  which the mortgagee i s  cap~ble of

performing~ inc luded in s a id  cu ring and

in s a id  perfo rmance s h a l l be, w ithou t

l im i t a t i o n  th e r e td ,  payment of a l l  r e n t s ,

monies and charg es requ ired by t h i s  le a s e

to  be paid by LESSEE.

(h) In the even t the lea seho ld e s t a t e  i s  t r a n s -

fe r r e d  a t  any fo re c lo su re s a le  pu rsu an t to a

mortgage, or in the event of an assignment in

l i e u  of fo re c lo s u re ,  the follow in g s h a l l apply :
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( i } Su b je c t to the p r io r w r i t t e n  consen t of

CITY, which consent s h a l l not be unrea-

sonab ly w ithhe ld , th e t r a n s fe r e e  s h a l l

a cg u ire th e  le a seho ld e s t a t e  w ithou t

n e c e s s i ty  o f CITY

1 

s con sen t ,  any th ing

h e re in t o  the con tra ry no tw ith s tand ing ,

and th e leaseho ld e s t a t e  s h a l l th e r e a ft e r

be fr e e l y  ass ig nab le by the fo re c lo s in g

p a r ty  w ithou t .necess ity .of CITY

1 

s con-

·s ent.

{ i i ) Expept as excused by reason of the nex t-

fo llow ing su bp a r t ,  th e t r a n s fe r e e  s h a l l

have a reasonab le time to  cu re th en -

e x i s t i n g  nonmonetary b reaches .

( i i i )  The fo llow ing breaphes , i f any, r e l a t i n g

to  th e p r i o r  LESSEE s h a l l be deemed

cu red : l ) a ttachm en t, execu tion or o th e r

j u d i c i a l  ievy upon th e lea seho ld e s t a t e ;

2) .a ssignment of the le a seh o ld e s t a t e  fo r

the d i r e c t or in d i r e c t b e n e fi t of c r e a i -

t o r s  o f LESSEE, 3) j u d i c i a l  appoin tment

o f a re c e iv e r or s im i l a r o ffi c e r to tak e

p o sse s s io n of the le a seh o ld e s t a t e  or the

p rem ises , o r 4) fi l i n g  any p e t i t i o n  by ,

fo r or ag a in s t LESSEE under any ch ap te r

o f the E ed e ra l Bankruptcy Act.


(iv ) By i t s  acceptance of the leaseho ld

e s t a t e ,  the t r a n s fe r e e  s h a l l assume t h i s

le a s e and covenant w ith CITY to be bound

her.eby.


{ i) In the even t of any c o n fl i c t  between t h i s  sub-

p a r t (3) and any o th e r p ro v is io n of t h i s

l e a s e ,  t h i s  su bpart s h a l l p r e v a i l .

( j) I f such t r a n s fe r e e  s h a l l be a n a t io n a l or

s t a t e  bank, fe d e ra l or s t a t e  saving s and loan

a s s o c ia t io n ,  l i f e  insu rance company or o th e r

lend ing i n s t i t u t i o n ,  su ch  t r a n s fe r e e  s h a l l ,  by

i t s  assignment of the le a seh o ld e s t a t e ,  be

re l ie v e d  of any and a l l  l i a b i l i t y  a r i s in g

a ft e r  the e ffe c t i v e  da te of such assignment.

(4) Righ t to  Term inate . LESSEE s h a l l have th e r ig h t to

te rm ina te t h i s  le a s e  a t any time during th e f i r s t

two (2) years of the term upon t h i r t y  (30) days
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w r i t te n  n o t ic e to  CITY. Upon proper d e l iv e ry  of

such n o t i c e ,  t h i s  le a s e s h a l l  te rm ina te and be of

no fu r th e r fo rce and e ffe c t .  'LESSEE s h a l l not be

e n t i tle.d to  any reb a te in  p rep a id re n t upon such


te rm in a t io n

1 

ana in no even t s h a l l LESSEE or CITY


h11ve any fu r th e r o b l ig a t io n s to  each o th e r w ith

re sp e c t to  t h i s  le a s e  upon such te rm in a t io n .

B. LESSEE COVENANTS.


(1) Management. LESSEE ag rees to  provide and m ain ta in

competent p ro f es,siona1 management, to th e reason -

ab le s a t i s fa c t i o n  of th e C ity  Manager, fo r the

le a sed prem ises .

{2} Lega~ Desc r ip t io n s . LESSEE ag rees to prov ide CITY


w ith le g a l des er ipt: ions of th~ le a sed prem is es a·na ;

o f the Open Space a rea s ~ithin a reasonab le pe riod

of time a ft e r  a fi n a l  map r·ecord s fo r th e Fairbanks

.Country Club Subd iv is ion and t i t l e  to the lea sed

prem is es i s  conveyed t o  CITY.

{3) Affirm a tiv e Action . LESSEE ag ree s to take a ffi rm a -

t i v e  ac t io n to  improve employment o p p o r tu n i t ie s of

m in o r i t i e s and women. When ap p l ic a b le ,  LESSEE


ag rees to  abid e by the Affirm a tiv e Action Program


fo r Lessees as i t  now e x i s t s  or i s  h e r e a ft e r

amended. A copy of th e pro gram, e ffe c t iv e  as of

th e da te of t h i s  le a s e ,  i s  on f i1 e in the O ffice of

th e c i t y  Clerk ana by t h i s  re fe ren ce i s  in co r-

po ra ted h e re in . M in o r i t ie s are p re s e n t ly  defined

as Mexican-American, B lack , F i l i p i n o ,  American


Ind ian and A s ia n /O r ie n ta l . The goal of t h i s

program s h a l l be the a t ta inm en t of the employment


of m in o r i t i e s and women in  a l l  ~reas of employment


in  a t o t a l  percen tag e of employment approx im ately

equal to the t o t a l  le v e l of m ino rity and women


employment as e s ta b l i s h e d  by CITY for i t s

Affirm a tiv e Action Program each year.

(4) Compliance with Law. LESSEE ag ree s , a t i t s  so le

c o s t and expense , to comply and secu re compliance

w ith a l l  the requ irem en ts now in  force

1 

or which


may h e r e a ft e r be in fo rc e ,  of a l l  m unic ipa l ,

county, S ta t e  and Fed e ra l a u t h o r i t i e s ,  p e r ta in in g

to  th e prem ises , or the o p e ra t io n s conducted

the reon , and to  fa i t h fu l l y  observe and secu re

compliance w ith , in the use of the prem is es

1 

a l l

a p p l ic ab le county and munic ipal ord inances and

S ta t e  and Fed e ra l s t a t u t e s  now in fo rce or which
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may h e r e a ft e r be in  fo rc e ,  and to pay befo re

aelinquency a l l  ta x e s ,  assessm ents and fee s

assessed or le v ie d  upon LESSEE or tbe leased prem-

i s e s ,  in c lu d ing the land and any b u i ld in g s ,  s t r u c -

tu r e s ,  machin es, app liances or o th e r improvements


o f any n a tu re whatsoever, e re c te d ,  in s t a l l e d  or

maintained by LES.SEE or by reason of the bu s iness

or o the r a c t i v i t i e s  of LESSEE upon or in  connection

w ith the le a s e d  premis.es. LESSE.E recogn iz es ana

un~erstanas t h a t  thi-s 1.ease may c r e a te  a possesso ry

int~t:ef3t s u b je c t t o  p rop e r ty tr:i.xation ;and t h a t

LESSEE may be subj, ect to  thei paynfeht o f p rop e r ty

taxe· s le v ie d  o b  such i n t e r e s t  ·. LESSEE fu r th e r

ag rees th a t sl:lcb tax paym.ent s h a l l  n o t reduce ~i.ny

re n t du.e CITY .hereunder and th a t .any such tax s h a l l

'be paiq hy .LESSEE hefo re becoming de lln g u en t . , The

juagme:nt o f any co u.rt of competent j u r i s d i c t i o n ,  . or

the adm is sio n o f LESSEE or 1;:my su b le s se e or p e rm it-

te e in any ~ct;on or.proceedi~g a g a in s t them, or

any of them, Wh~tber ClTY be a p a r ty  t h e r e to  o r

no t , th a t .LESSEE·, sllb1 essee o r permi t t e e  bas

v io la te d any such orc;linance or . s t a t u t e  in the u se

of th e prem ises sha'.L.1 t:>e co1\c1usive of th a t fa c t as

betw~~p CITY and LESSEE.


(5) Cons ttu c t lo n /A l t e t a t i o n s .  LEfrSEE. ag rees no t to

c o n s t ru c t or · i n s t a l l any b u i ld in g s or s t r u c tu r e s  on

the prem ises or otherwis.e improvJ:: o r a l t e r  th e

prenyis.es in  any manner excep t in accord ance w itb

p lans and s p e c i f ica ti ·ons p rev io u s ly subm itted to

the C ity Manager ana approved by him in writing~

LESSEE s h a l l no t mak.e any major s t n w t u r a l  or

a r c h i t e c t u r a l design a l t e r a t i o h s  to  approved


b u i ld in g s ,  s t r u c tu r e s  or improvements in s t a l l e d  on

the p rem ises exce·pt in accord ance with p lans and

s p e c i fi c a t i o n s  p rev iou s ly approved in w rit in g  by

the C ity Mana~er. This  p ro v is io n s h a l l not l im i t

or s e t a s id e any o b l ig a t io n  o f LESSEE under t h i s

le a s e to  m ain ta in the prem is es in a decent, s a fe ,

h ea lthy and s a n i t a r y  cond i t io n ,  inc lud ing s t r u c -

t u r a l r e p a i r and r e s to r a t i o n  of damaged or worn

improvements. CITY sh a l l no t be ob lig a ted by t h i s

le a s e to  make any improvements or a l t e r a t i o n s  to

the prem ises or to  assume any expense th e re fo r .

(6) Cons tru c tion Bona. LESSEE ag rees to f i l e  w ith

CITY, p r io r to  commencement o f any co n s tru c t io n

p~rformed upon the p iem ises , a fa i t h fu l perform an ce

bona in th e amount of one hundred pe rcen t (100%) of

the c o n s t ru c t io n  co s ts of the work to be perfo rmed.
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Sa ia bond may be i n  cash or may be a co rp o ra te

s u re ty  bond s a t i s fa c t o r y  to  CITY or in a combina-

t i o n  of both. Sa id bond s h a l l in su re th a t th e

c o n s t ru c t io n  commenced by LESSEE s h a l l be completed

in  accordance w ith appro ved p la n s ,  or a t the op tion

of CITY, th a t the uncompleted .. c o n s t ru c t io n be

removed and the prem ises re s to r e d  to a cond i t io n

s a t i s fa c t o r y  to  CITY. The su re ty  bona w i l l be

fi l e d  w ith CITY and any cash used as a p a r t of the

bond ~ay be d epo s i ted w ith ClTY to  be held in  t r u s t

fo r the puxpose s p e c i fi e d  above or may be p laced in

an esc row or o th e r t r u s t  approved by CITY. Upon

a p p l ic a t io n  by LESSEE, CITY may waive or modify


t h i s  requ irem ent t o  f i l e  a bona.. In th e . even t t h a t

LESSEE fa i l s  to  f i l e  any such requ ired bona, t h i s

le as.e may be te rm ina ted by CITY. · '

Indemnity . LESSEE ag rees t h a t CITY, i t s  ag en ts ,

o ffi c e r s  a.nd emplo yees, s h a l l no t be l i a b l e  fo r any

c la im s , l i a b i l i t i e s ,  p e n a l t i e s ,  fin e s or fo r any .

damag.e t o  the goods, p r o p e r t i e s  or e ffe c t s  of ·

LESSEE~ i t s  su b le s s e e s or r e p r e s e n ta t iv e s ,  ag en ts ,

employees, g u e s ts ,  l i c e n s e e s ,  in v i t e e s ,  p a tron s or

c l i e n t e l e  or of any o th e r person whomsoever, nor

fo r pe rsona l i n j u r i e s  to ,  or dea th s of any pe rson s ,

whether a l le g ed to  have been caused ,by or r e s u l t i n g

from any a c ts o r bm ission of LESSEE or i t s  su b le s -

s e e s in or abou t the le a sed p rem ises , o r any a c t or

om is sio n of any person , or from any d e fe c t in  any

p a r t of the le a sed p rem ises , o r from any o th e r

cause or reason whatsoever. LESSEE ag rees th a t

CITYr i t s  ag en ts ,  o ffi c e r s  and employees, s h a l l no t

be l i a b l e  fo r any a c t or om is sio n of LESSEE, i t s

su b le s se e s or r e p r e s e n ta t iv e s ,  ag en ts ,  em ployees,


g u e s ts ,  p a tro n s or c l i e n t e l e ,  in  any p a r t s  of the

Open Space a re a s . LESSEE ag rees to indemnify and

save fre e and harm le ss CITY and i t s  au tho r iz ed

ag en ts ,  o ffi c e r s  and em ployees ag a in s t any of the

fo rego ing a l le g e d l i a b i l i t i e s  and any c o s t s and

expenses in cu rred by CITY on account of any cla im

or cla im s th e r e fo r .

In su rance Coverag.§.. During the e n t i r e  term of th i s

le a s e  and inc lu d ing and covering both th e le a sed

prem ises and the Open Space a re a s ,  LESSEE ag rees to

p rocu re and m ain ta in p u b l ic l i a b i l i t y  insu rance

which names CITY as an a d d j t io n a l in su red w ith an

insu rance company s a t i s fa c t o r y  to  CITY l ic e n s e d  to

do bu s iness in C a l i fo r n i a ,  to  p ro te c t a g a in s t los~

from l i a b i l i t y  imposed by law fo r damages on
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account o f b o d i ly  in J u ry r in c lu a in g  dea th

the~efrom, suffer~d or a l l e g e d  to  be su ffe re d  by

any person o r pe rson s whomsoev·er, r e s u l t i n g

d i r e c t l y  or i n d i r e c t l y  from any a c t or a c t i v i t i e s

o f CITY or LESSEE, i t s  su b le 's s e e s or any persons

a c t in g  fo r CITY o r LESSEE o r unaer i t s  c o n t r o l or

d i . re c t io n ,  and a l s o  to  p ra te .c t a g a in s t lo s s  from

l i a b i l i t y  imposed by law fo r damage~ to  any p ro -

p e r ty  9 f ati.y person caused d i r e c t l y  o r i n d i r e c t l y

by or from act13 o r a :c t iv · i t ie s of CITY o r LESSEE, or

i t s  s u b le s s e e s ,  o r any p e rso n ac t in g  fo r CITY o.r

LESS . .EE., or under " i t s  c o n t ro l o f d i r e c t i o n . Such


p~opetty aamag.e and p u b l ic  l i a b i l i t y  in su rance

s h a l l a l s o  p rov id e fo r and p ro . te c t CITY a g a in s t

in c u t r in g  any l e g a l c o s t in  def·end.ihg c la im s fo r

a l le g e d  l o s s .  Such p u b l ic  li~bility and p to p e r ty

damage in su r a nee s h a l l be m ain ta in ed in fu l l  fo rc e

and e f fe e t d.urin.g th e e n t i r e . te rm  of t h i s  le21se in

th e  amount of ho t l e s s  ·.than One: Milli·on D o l la r s

($1,.000;0QQ.OO) COMBINED SINGLE LIMIT LIABILITY.


LESS.EE; ag rees to  submit a p o l i c y  of s a id  in su ran ce

t o  CITY bn or b e fo r e  th e e ffe c t i v e  Cl.ate of t h i s

l e a s e  ind.i·catiri"g fq l l  cov:erage .of the c o n t r a c tu a l

l i a b i l i t y  imposed by t h i s  lea 's e and s t i p u l a t i n g

t h a t th e in su ran ce company s h a l l  n o t te rm in a te ,

c an ce l o r l im i t  s a id  p o l i c y  in  any manner w ithou t

a t  l e a s t  t h i r t y  (30) days p rio 'r  w r i t t e n  n o t ic e

th e r e o f t o  CITY. I f the o p e r a t io n  under t h i s  le a s e

r e s u l t s  in  an in c re a sed o t decreased r i s k  in th e

op in ion o f the C ity M.anager, then LESSEE ag rees

t h a t the mi.nimum l im i t s  here inabove des ig na ted

s h a l l  be changed acco rd in g ly upop reg u e s t by th e

C ity  Manager. LESSEE agr~es t h a t p ro v is io n s of

t h i s  parag raph as to m ain tenance of insu rance s h a l l

no t be co n s tru ed as l im i t i n g  in  any way the e x te n t

to  which LESSEE may be. he ld re sp o n s ib le fo r th e

payment of damages to pe rsons o r p rop e r ty r e s u l t i n g

from LESSEE's a c t i v i t i e s ,  th e a c t i v i t i e s  of i t s

su b le s s e e s o r th e a c t i v i t i e s  of any person or p e r-

sons fo r which LESSEE i s  o th e rw ise re sp o n s ib le .

LESSEE a ls o  ag ree s to p ro cu re and m ain ta in du ring

th e e n t i r e  term of t h i s  l e a s e ,  a p o l ic y of f i r e ,

ex tended coverage and vandalism insu rance on

a l l  permanent p ro p e r ty of an in su rab le na tu re

lo c a te d  upon th e lea sed p rem ise s . Said p o l ic y

s h a l l name CITY as an a d d i t i o n a l in su red ana s h a l l

be w r i t t e n  by a.n in su rance company s a t i s fa c t o r y  to

CIT~ l i c e n s e d  to  t r a n s a c t bu s in e s s in th e S ta t e  of

C a l i fo r n i a  and s h a l l be in an amount s u ffi c i e n t  to
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cover a t l e a s t  one hundred perc~nt (100%) of the

rep lacem ent c o s t s o f s a id  p ro p e r ty . LESSEE ag rees

to  subm it a c e r t i f i c a t e  of s a id  p o l ic y  to  CITY on

o r befo re the e ffe c t i v e  d a te o f t h i s  l e a s e . Sa id

p o l ic y  s h a l l  c o n ta in  a co n d i t io n th a t i t  i s  no t to

be te rrn ina tea o r can c e l le d w ith o u t a t l e a s t  t h i r t y

(30) days p r io r w r i t t e n  n o t ic e  t o  CITY by the

in su ran c e company. LESSEE ag rees to pay th e p re -

mium fo r such in su rance and s h a l l  re q u i re t h a t any

in su rance proceeds r e s u l t i n g  from a lo s s  under sa id

p o l ic y  a re payab le j o i n t l y  to  CITY and LESSEE and

s a id  proceeds s h a l l  c o n s t i t u t e  a t r u s t  fund to  be

re in v e s te d  in re b u i ld in g  or te p a i r i n g  th e damaged


p ro p e r ty  or sai.d proceeds may be Clispos·ed of as

s p e c i fi e d  in S e c t io n IV,' B. (12) Waste, Damage or

Destru c tion . , h e re o f; pr0videdr however, t h a t w ith in

th e p e r io d during which th e re i s  in e~istence a

mortgag e or deed of t r u s t  upon th e l e a s e h o ld ,  then

and fo r t h a t p e r io d a l l  p o l i c i e s  of f i r e  in su ran ce ,

ex tended coverage and vandalism s h a l l be made pay~

ab le j o i n t l y  to  th e mortgagee or b e n e fic ia ry ,  th e ·

name.a ins11rea and CITY, and s h a l l  be d isposed of

j o i n t l y  by th e p a r t i e s  fo r thE! fo llow ing pu rposes :

(a) As a t r u s t  fund to  be re ta in e d  by s a id  m ort-

gag ee or b e n e fic ia ry  and ap p l ie d in  red u c t io n

of the deb t secu red by su ch mortgage or deed


of t r u s t  w ith th e excess remainin g a ft e r  fu l l

payment of s a id  deb t to  be p a id over to  LESSEE


and CITY to  pay fo r re c o n s t ru c t io n ,  r e p a i r or

rep lacem ent o f th e damaged or des troy ed

improvements in p ro g re s s payments as th e work

i s  performed. The balance of sa id proceeds

s h a l l  be pa id to  LESSEE; provided , however,


no th ing h e re in s h a l l  prevent.LESSEE, a t i t s

o p t io h and w ith the approval of s a id  mortgag ee

or b e n e fic ia r y ,  from fi l i n g  a fa i t h fu l  p e r fo r -

mance bond in  favor of s a id  mortgagee or bene-

fi c i a r y  and CITY in  an amount eg u iv a le n t to

s a id  in su rance proceeds in  l i e u  of su rr € n d e r-

in g sa id in su rance proceeds to s a id  mortgag ee

or b e n e fic ia ry  and CITY.

(b) In the event th a t t h i s  le a s e  i s  te rm ina ted by

mutual agre ement and s a id  improvements a re not

r e c o n s t ru c te d ,  re p a i re d  or rep la c ed ,  the

in su rance proceeds s h a l l be j o i n t l y  re ta in e d

by CITY and s a id  mortgagee or b e n e fic ia ry  to

th e e x te n t nece ssa ry to  f i r s t  d isch a rg e th e

deb t secu red by sa id  mortgage or deed of t r u s t
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and th e n t o  r e s t o r e  th e p rem ise s in  a n e a t and


c l e a n  co h d i t . io n . S a ia  m ortg ag ee or benef i -

c i a r y  and CITY s h a l l  ho ld th e ba lan ce o f s a id

p ro c e e d s fo r CITY ana LESSEE a s  t h e i r

i n t e r e s t s  may appea~.

LESSEE a g re e s to  in c r e a s e  th e  l im i t s  o f l i a b i l i t y 

when, ~n t h e  o p in io n  o f eITY, th~ va lu e o f th e

imp;rovements cove red i s  incre;?ased, s u b je c t t o  th e

a v a i l a b i l i t y  o f su ch in su rance , a t  th e in c r e a s e a

l i m i t s .  LESSEEagree ·s , :at. i t s  sol,e e;Xpense, t o

C()lt\ply .-and s e c u re  co inp liance w i th  a l l  in s u ra n c e

reg 'u i+ em ents nece· ssa,i:y fo..r tJ;ie rna.in.tenance o f r e a -

so11abl.e f i r e  ahcf p.UblLc_ l i a b i l i t y i n s u r a n c e  c o v e r -

ing th e premiises., b u i l d i n g s  ana .appu r tenance s .

(9) Labor and Maf.e r ia lm en 's  Bona. 'LESSE:E ag re e s t o

Si;ive CITY fr.ee a n d  h a rm le se ,  inqern)1 ify i t  aga.i ns t

a l l  c la im s fo r  rab o r . ana mat.er Lai::; i,ri co :nnection

w ith im provemen ts., r e p a i r s  or alt~rations t o  th e

l e a s e a  premi$eS1 and th e c o s t 0(,. aefe.n din g ag .a ins t:

Bi.1,ch cl,ffilils, inclµ.d~ng reC1.SOnable a t t o r n e y 's  fe e s .

In  t h e  e v e n t t h a t  impt oveIT1ents, re pq.i r s o r a l t e r  a-

t i o n s  a r e  co ;n s tr t ic ted on the? l e a s e d  p rem ise s by

o th e r th an C l TY, ana a l i e n  Ls fl 1 e a ,  LESSEE ag re e s

to  f i l e  wit ,h C.ITY w i th in  fi v e  (5 ) day s , a bo.na s u f-

f i c i e n t  t o  pay i n  : fu l l a l l  c la im s of a l l  p e rso n s

s e e k in g  r e l i e f under th e lie_ n. The bono s h a l l  be

acknowledged . by LE SSE E r  as p r i n c i p a l ,  and by a co r -

poratio_ .n s a t i s fa c t o r y  to  CITY l i c e n s e d  by th.e


Ins .u rance Commi,ssioner o f th e S t a t e  of C a l i fo r n i a

to  t r a n s a c t  th e  b u s in e s s  of a f i d e l i t y  and s u r e ty

in s u ra n c e company, as s u r e t y .

( 10 )  Leg.al P ro c e e d in g s . LESSEE ag re e s -tha t sh o u ld  i t

become n e c e s s a ry  fo r CIT'l: to  commence l e g a l p ro -

c e ed in g s t o  c o l l e c t  r e n t ,  re c o v e r p o s s e s s io n o r

e n fo rc e any o th e r p ro v i s io n  o f t h i s  l e a s e ,  th e p r e -

v a i l i n g  p a r t y  w i l l  be e n t i t l e d  to  le~al c o s t s  in

c o n n e c t io n th e r e w i t h ,  in c lu d in g  re a so n ab le a t t o r -

n e y 's  fe e s as d e te rm in ed by th e c o u r t .  The p a r t i e s

ag ree t h a t  th e law o f th e S t a t e  o f C a l i fo r n i a  s h a l l

be used i n  i n t e r p r e t i n g  t h i s  l e a s e  and w i l l  govern

a l l  d i s p u t e s  under t h i s  l e a s e  and w i l l d e te rm in e

a l l  r i 9 h t s  and o b l i g a t i o n s  h e re u n d e r . P e rs o n a l

s e r v i c e  e i t h e r  w i th in  o r w ith o u t th e S t a t e  of

C a l i fo r n i a  s h a l l  be s u ff i c i e n t  to  g ive p e r s o n a l

juri~diction t o  any GOUrt in  whic h an a c t io n  i s

f i l e d  fo r l i t i g a t i o n  of r i g h t s  under t h i s  l e a s e .

- 1 7 -



1919 c:/ j<JJ


~ 

) .

I n i t i a l s (;


(11) Main tenance. LESSEE ag rees. to assume fu l l  respon-

s i b i l i t y  fo r th e op e ra t io n ana main tenance of the

prem is es and th e Open Space a re a s in c lu d in g ,  bu t

no t l im i te d  to ,  the channel thro ugh the le a sed p re -

m ises , th roughou t the term hereof w ithou t expense

to  CITY u n le s s o the rw ise sp e c ifie d  h e re in ,  and to

perfo rm a l l  r e p a i r s  a:nd rep la cements necessa ry to

m ain ta in and p re s e rv e th e prem is es and th e Open

Space ar~as in  a d ecen t ,  s a fe ,  hea lthy and s a n i t a r y

co nd i t io n in a manner s a t i s fa c t o r y  to CITY and in

compliance w ith a l l  a p p l ic a b le  laws. LESSEE ag rees

t h a t CITY s h a l l  no t be ·r equ ir :e d to  perfo rm any

main tenance , r e p a i r s  or s e rv ic e s o r to assume any

ex pen se no t s p e c i fi c a l l y  assumed he re in in connec-

t i o n  w ith th e prem ises and the Open Space a re a s ;

p rov ided , however, LESSEE s h a l l  not be re sp o n s ib le

fo r the main tenance and r e p a i r of Open Space area~

l e a s e d ,  t r a n s fe r r e d  o r use d by CITY or by CITY' s ·

ag en ts ,  emplo yees, independent c o n t r a c to r s ,  g ran -

t e e s and l i c e n s e e s ,  ex cep t in  those case s where the

Open Space a re a s are used by the g ene ra l p u b l ic .

I f the a rea s le a s e d ,  t r a n s fe r r e d  or used by CITY or

by CITY's ag en ts ,  emplo yees, in dependent co n tra c -

t o r s ,  g ran te e s or l ic e n s e e s cease to be so leased

o r use d, and s a id  areas are s u b s t a n t i a l l y  re tu rn ed

to  th e i r  origin~l open space s t a t e i  LESSEE s h a l l

once again become re sp o n s ib le for the main tenance

and re p a i r o f s a id  Open Space a re a s .

LESSEE's req u ire d performance of the Open Space


maintertance hereunder s h a l l  inc lude removal o f

nu isan ce s ,  o b s t r u c t io n s ,  h a z a rd s , · and evidence of

i l l e g a l  dumping~ an d, as a minimum, a t l e a s t  sem i-

annual l i t t e r  and weed abatement pu rsu an t to the

requ irem ents o f C ity o rd inances as such ord inances

may be amended from time to  tim e.

(12) Nond isc rim ina tion . LESSEE ag rees not to  d is c r im i-

na te in any manner a g a in s t any person or persons on

account o f ra c e ,  m a r i t a l s t a t u s ,  sex , r e l i g io u s

c re ed ,  c o lo r ,  an c e s t ry  or n a t io n a l o r ig in  in

LESSEE's use o f th e p rem ises , in c lu d ing , bu t no t

l im i te d  to ,  the p rov id ing of goods, s e rv ic e s ,  fa c i -

- 1 8 -
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l i t i e s ,  p r i v i l e g e s ,  advan tag e s ana accommodations,

and th e o b t a in in g  and ho ld in g  of emplo ymen t .

(13) U t i l i t y  C o s t s . LESSEE a g r e e s  to  o r d e r ,  o b ta in  and

pay fo r a l l  u t i l i t i e s  and s e r v i c e s ,  and i n s t a l l a -

t i o n  c h a rg e s i n  connec::tion th e r e w i th .

( 1 4 )  Waste, Damage o r D e s t r u c t i o n . LESSEE ag re e s to

g iv e n o t i c e  t o  CITY o f any ~Are o r o t h e r  damage


t h a t  may o c c u t on th e  l e a s  ea p rem ise s w i th in  te n

( 1 0 )  q ay s o f such . fi r e  o r damag,e. LESSEE ag re e s

n o t t o  com.mit o r St,lf fe r  to  be C:omm·i t t e a  any \Ila S t e

or- i n j u r y  o r any' p u b l i c  o r p r i v a t e  n u is a n c e ,  t o

keep th e  p rem is e s and th e O_pen Space a r e a s c le a n

and c le a x  o f r e fu s e  and o b s t r u c t i o n s ,  a.na to

" d is p o s e o f a l l  g a rb ag e ,  t r a s h  and ru b b is h  in  a

maimer s a t i s fa c t o r y  to  GI'I'Y. I f  th e  le a s e d  p rem i-

s e s s h a l l  be damaged by any cau se which p u ts th e

pretnJsg.,c:;. in j:o a o o n d i t i o n  whic h i s  no t d e c e n t ,

saf.e , h e a l t l )y  and s~rnitary, LESSEE ag re e s to  make

o r cau se t o  be ·made f u l l  r·"epair o f s a id  damage and


t o  T e s to r e  th e  prerrtii;;,es t o  th e  c o n d i t i o n  which


e x 1 s te a p r i o r  t o  s a i d  damage, o r LESSEE ag re e s t o

c l e a r  p.nd remove f roin th e  le a s e d  p rem ise s a l l

d e b r i s  r e s u l t i n g  tram s a i d  damage and r e b u i l d  th e

p rem ise s i n  accordanc,;:e w ith p la n s  and s p e c i f i c a -

t i o n s  p r e v i o u s l y  su bm i t te a to  CITY and approved in

w r i t i n g  i n  o rd e r t o  r e p la c e  in  kind and scope th e

o p e r a t i o n  whic h e4 \is ted p r i o r  t o  s.uch damage.


LESSEE ag re e s t h a t  p r e l im in a r y  s t e p s  towara p e r -

f or ming r e p a i r s  

/  

r e s  to r a t  io n o r r epl·acernen t o f th e

p rem ise s s h a l l  be commenced by LESSEE w i th in  t h i r t y

(JO) days and th e r e q u i r e d  r e p a i r s ,  r e s t o r a t i o n  or

rep lac em en t s h a l l  be com p le ted wi thi·n a re a so n ab le

tim e t h e r e a f t e r .  CITY may de te rm ine an e q u i t a b l e

d ed u c t io n i n  th e minimum annua l r e n t reg u irem en t

fo r su ch p e r i o d  o r p e r io d s t h a t  th e p rem ise s a r e

u n te n a n ta b le  by re a so n o f such damage.


( 1 5 )  Sig!!_I§. No s ig n s . s h a l l  be d is p la y e d  on th e p rem ise s

w ith o u t th e  p r i o r  co n sen t o f CITY.

(16) Develo pment. LESSEE ag re e s to  deve lop th e le a s e d

p rem ise s in  acco rd ance w ith :the G ene ra l Develo pment

P lan approved by th e C i ty  Manager and fi l e d  in  th e

O ffic e  o f th e C i ty  C le rk as Document No.RR ' l - ' l1 S 94-z.
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C. CONDITIONS.


(1) Adm in is tra t io n and No tic e s . Con tro l and adm in is -

t r a t i o n  of t h i s  le a s e  i s  under the ju r i s d i c t i o n  of

th e C ity Manager of CI~Y as to  CITY'S i n t e r e s t

h e re in and any communication r e l a t i v e  to  th e terms

or co nd i t io n s or any changes th e r e to  or any n o t ic e

or n o t ic e s provided fo r by t h i s  le a s e or by law to

be give.n o r s.erved upo11 CITY :may be giv en or served

by re g i s t e r e a  l e t t e r  aeposi te a in the Uni te a s t a t  es

:m ails, po s tag e p re p a id ,  and addressed to  th e  C ity

Manager, Atte .n tion Prop e r ty D ire c to r ,  C ity Adminis-

t r a t i o n  :SuilcUng, 202 

11 

C

11 

S t r e e t ,  San Di ego, C a l i -

fo rn ia 92101~ Any n o t i t e  o r no t ic e s provid ed fo r

by t h i s  le a s e  or by law to  be g iven or served upon

LESSEE, mortgagee, t r u s t e e  or b e n e fic ia ry ,  may be

gi~efi or served by d ep o s i t in g  in  the United S ta t e s

. m a ils ,  ~ostage p rep a id ,  a l e t t e r  addressed to s a id

LESSEE a t  1 6236 S a n  D ieg u ito Road, .P.O . Box 8086,


Rancho .S an ta Fe , C a l i fo rn ia  92067, or a t the le a sed

p rem ises , or .a t such o th e r add ress des ig na ted in

w ri t in g  by LESSEE, mortgagee, t r u s t e e  or b en e fi -

c i a r y ,  or may be p e rso n a l ly  served upon them or any

pers·on h e r e a ft e r au th o r iz ed by them to re c e iv e such


n o t ic e . Any n o t ic e or n o t ic e s g iv en or served as

provid ed h e re in  s h a l l be e ffe c t u a l and bind ing fo r

a l l  pu rposes upon the p r in c ip a l s  of the p a r t i e s  so

se rved , upon pe rsona l s e rv ic e or fo r ty - e ig h t {4B)

hours a ft e r  m a il in g  in  th e manner reg u irea h e re in .

(2) CITY Approval and Conse nt. The appro val or consen t

of CITY, wherever req u ired in t h i s  le a s e ,  s h a l l

mean the approval or consen t of the C ity Manager


~xcept in  the fo llow ing s i t u a t i o n s  which s h a l l

re g u i re re s o lu t io n  by C ity  Council:

(a) Any amendment to  the term s, covenants or con-

d i t i o n s  of t h i s  le a s e .

(b) Any assignment of c o n t r o l l in g  i n t e r e s t  in  th i s

l e a s e ,  which s h a l l not inc lude such a s s ig n -

ments as s h a l l be made so le ly  fo r p ledg ing the

le a s e h o ld as s e c u r i t y  fo r a lo an or loans as

may be au th o r iz ed by the C ity  Manager w ith in

th e sc ope of t h i s  le a s e ,  provid ed th a t such


s e c u r i t y  assignments do not t r a n s fe r po sse s -

s io n of the le a seh o ld ; provided , however, the

i n i t i a l  assig nment from LESSEE to the asso -

c i a t i o n  th a t w i l l own and opera te the country

-2 0 -
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c lu b and g o l f cou rse w i l l  no t re g u i r e  C i ty

Council ap p ro va l .

(c) Any s u b le a s e o f a majo r p o r t i o n  of th e revenue

producing a c t i v i t i e s  o f th e prem ises o r a

maj~r p o r t i o n  of th e p rem ise s . The term

"majo r" i n  t h i s  c o n te x t ,  s h a l l  mean 20% or

more of th e  xevenue producing a c t i v i t i e s  on

which l e a s e  rent~  a r e  p a id t o  th e C i ty  o r 20%

or more of th e a re a o f th~ l e a s e h o ld ,

w~iqhever a p p l i e s ,

(d) Any r e v i s i o n  to  th e appro ved General

Development Plan w h i . c b s u b s t a n t i a l l y  changes

tn e concep t of u se s ,  q u a l i t y  and e x t e r i o r

d es ig n o f th e improvemen"ts and develo pment o f

le a s e d  p rem ise s .

(e) Any ~ubstantial m o d lfic a t io n  to th e Open Space

o r t o  th e l e v e l of main tenance re q u i re d  unde,r


S e c t io n IV .B :. (11 ) Main tenance her.eof.

{ 3 )  Emin ent Domain. I n  th e even t th e le a s e d  p rem ise s

o r any p a r t there .of s h a l l  b e taken fo r publ.ic p u r -

po se s by condemnation as a r e s u l t  of any a c t i o n  or

p roceed ing i n  em in eht aom.:i.in, then th e i n t e r e s t s  o f

CITY and LESSEE (o r b e n e fi c i a r y  or Mortgag ee i f

t h e r e  i s  a t r u s t  deed o r mdrtgage then in  e ffe c t )

in  the award and th e e f. fe c t of th e tak in g upon t h i s

l e a s e  s h a l l be as fo llow s :

(a) In th e e v e n t of su ch tak in g of on ly a p a r t  o f

th e le a s e d  p rem ise s ,  le a v in g  the remain~er of

th e p rem ises in suc.h lo c a t i o n  and in  su ch

form, shape and s i z e  as to  be used e ffe c t i v e l y

and p r a c t i c a b l y ,  in th e op in ion of CITY, fo r

th e conduct th e reon o f th e o p e ra t io n s pex-

mi t t e d  he reu nde r ,  t h i s  l e a s e  s h a l l  te rm in a te

and end as to  the p o r t i o n  of the le a s e d  p rem i-

se s so taken as o f th e d a te t i t l e  to  such p o r -

t i o n  v e s t s  in  th e condemning a u th o r i t y ,  bu t

s h a l l  co n t in u e in fu l l  fo rce and e ffe c t  as to

th e p o r t io n  of th e le a s e d  prem ises no t so

tak en , and from and a ft e r  su ch d a te th e m in i-

mum r e n t a l ,  i f any

1 

r e q u i re d  by t h i s  l e a s e  to

be pa id by LESSEE to  CITY s h a l l be reduced in

th e p ro p o r t io n  to  which the value of th e

le a s e d p rem ises so taken bea rs to  the t o t a l

va lu e o f th e p rem ises ; provide~, howev er, CITY

s h a l l have th e r i g h t ,  w ith the consen t of
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LESSEE, to  s u b s t i t u t e  lik~ ad ja c en t p ro p e r ty

and m ain ta in th e  re n t schedu le w ithou t

d im inu tion .·

(b) In the event of the tak ing of only  a p a r t of

th e le a sed prem ises , leav ing the remain der of

th e prem is es in such lo c a t io n  and in  such


form, sh ap e or re duced siz.e as to render the

same no t e ffe c t iv e . ly  and p ra c t i c a b ly  u sab le ,

in  th e op in ion of CITY, fo r the conduct

the reon of the op e ra t io n s pe rm it ted hereunder ,

t h i s  le a s e .a n d  a l l  r i g h t ,  t i t l e  and i n t e r e s t

ther~under s h a l l cease on th e da te t i t l e  to

th e prem is es o r the po .r tion th e reo f so taken

v e s ts in th e condemning a u th o r i ty .

(c) In th e event the e n t i r e  le a sed prem is es are so

taken , t h i s  le a s e arid a l l  of the r i g h t ,  t i t l e

and i n t e r e s t  thereunder s h a l l  cease on th e

d a te t i t l e  to  the prem ises so taken v e s t s  in

th e condemning a u th o r i ty .

(d) In the ev~nt of any tak ing under Subparag raphs

(a ) ,  (b) o r (c) here inabove , the on ly p o r t io n

of any award of compensation which s h a l l  be

pa id t o  LESSEE s h a l l be th e fa i r  market valu e

of LESSEE's i n t e r e s t  in the improvements


p laced upon th a t p o r t io n of the le a s e d  prem-

i s e s  which are taken by th e condemning agency.


I t  i s  the in te n t io n  of t h i s  p ro v is io n th a t

LESSEE s h a l l not in any condemnation rece iv e

any bonus or p ena lty by reason of LESSEE

1 

s

c o n t r a c tu a l r ig h t s  i n  connec tion w ith th e

p ro p e r ty  condemned.


(e) Notw iths tand ing the for~going p ro v is io n s of

t h i s  S e c t io n ,  CITY may, in i t s  d i s c r e t i o n  and

w ithou t a ffe c t in g  the v a l i d i t y  and ex is te n c e

of t h i s  le a s e ,  t r a n s fe r CITY's i n t e r e s t s  in

the prem ises in  l i e u  of condemnation to any

a u th o r i ty  e n t i t l e d  to  ex e rc is e the power of

eminen t domain. In the event of su ch  t r a n s fe r

by CITY, LESSEE s h a l l r e t a i n  whatever r i g h t s

i t  may have to  recover from the s a id  a u th o r i ty

the fa i r  mark et value of LESSEE's i n t e r e s t  in

the improvements taken by the a u th o r i ty  and

which LESSEE has placed upon the le a sed prem-

i s e s  in accordance w ith the p ro v is io n s of th i s

l e a s e .
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(4 ) Entry and In sE e c t io n . CITY r e s e rv e s ana s h a l l

alway s have th e r i g h t to  e n te r t,he prem ises fo r the

pu rpose of viewin g and a s c e r t a i n i n g  th e co n d i t io n

of th e same, or to  p ro t e c t i t s  i n t e r e s t s  in th e

premi~es or to  in s p e c t th e o p e ra t io n s conducte~

th e reon . In th e even t t h a t su cb e n t ry  o r in sp e c -

t i o n  by CITY d i s c lo s e s  th a t th e prem ises o r th e

Open Space a re a s a r e  no t in  a  d ecen t ,  s a fe ,  h ea l th y

and s a n i t a r y  c o n d i t io n ,  CITY s h a l l  have th e r i g h t ,

a ft e r  ten (10) days w r i t t e n  n o t ic e  to  LESSEE, to

hav e a ny neGes·sC1ry main tenance work done fo r affd a t

th e expense o f LESSEE, and LESSEE here by ag rees to

pay promptly any and a l l  c o s t s  in cu r re d by CITY in

havin g such nece s sa ry main tenance work done in

o rd e r · t o  ke·ep th e premis.es in  a d ecen t ,  s a fe ,

h e a l th y  a n d 's a n i t a r y  c o n d i t io n . F u r th e r ,  i f  a t any

time C!TY de te rm ines t h a t th e p rem ises or  Open


Space a re a s a re n o t in a d e c en t ,  safe~ h e a l th y  and

s a n i i ; : a r y c o n d i t io n ,  CITY may a t  i t s  s o le  o p t io n ,

w ith ou t a d d i t io n a l n o t i c e ,  r e q u i r e  LESSEE t o  f i l e  ...


w ith CITY a fa i t h fu l  performance bond t o  a s su re

prompt co.rrectiori of ahy cond it io n which i s  n o t

aecent: , s a fe ,  hea:l thy ana . s a n i ta ry . Sai.q bond


s h a i l be i n  an amount adequate in  th e op in io n of

CITY t o  correc .t  s a id  u n sq , t is fa c to ry c o n d i t io n .

LESSEE s h a l l ·pay t h e  do s t of s a id  bond. The r i g h t s

re se rv ed in t h i s  S e c t io n  s h a l l  no t c r e a t e  any o b l i -

g a t io n s on CITY o r in c re a s e o b l i g a t i o n s  elsewhere

in  t h i s  le a s e imposed on CITY.

(5) Holaing O ver. The occupancy of th e prem ises a ft e r

th e e x p i r a t io n  o f the ter~ of t h i s  le a s e  s h a l l  be

cons·truea to be a tenancy from month to  roon th ,  and

a l l  o th e r terms ~ma c o n d i t io n s of. t h i s  le a s e  s h a l l

con tinu e in  fu l l  fo rc e and e ffe c t .  The ex ten s io n

of th e term of t h i s  l e a s e ,  p u ts u an t to S e c t io n V

h e r e i n a ft e r ,  s h a l l  no t be deemed a tenancy from

month to  month.


(6) Merg.§_E. The vo lu n ta ry or o th e r su rrend e r of t h i s

l e a s e  by LESSEE, or a mutual c a n c e l l a t i o n  th e r e o f,

s h a l l not work a merger and s h a l l ,  a t th e op t io n of

CITY, te rm ina te a l l  or any e x i s t i n g  su b le a se s o r

su b tenanc ie s or may, a t th e o p t io n of CITY, o p e ra te

as an assig nment to  i t  of any or a l l  such su b le a s e s

or su b ten an c ie s .

(7) O .ral Rep re sen ta t io n . I t  i s  s p e c i fi c a l l y  ·understood

and agreed hereby th a t t h i s  le a s e  co n ta in s th e

comple te ex p re s s io n of th e whole agre ement between
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the p a r t i e s  h e re to ,  and th a t th e re a re no prom ises ,

r e p r e s e n ta t io n s ,  ag reements, w a rran t ie s or induce-

ments, e i t h e r exp ressed o r a l l y  or im p lied by th e

p a r t i e s ,  excep t as a re fu l l y  s e t fo r th  h e re in ; and

fu r th e r ,  th a t t h i s  le a s e  canno t be en la rg ed ,  modi-

fie d or changed in  any re s p e c t excep t b y w r i t t e n

agreement duly  execu ted by and between th e p a r t i e s .

(8) Ownership of Improvements. A ll improv.ements,


excep t such fix tu r e s  as a re h e r e in a ft e r d e sc r ib ed

on the a tta ch ed addendum, which have been in s t a l l e d

by LESSEE in accordance w ith th e p ro v is io n s of t h i s

leaseJ '. s h a l l  a t th e o p t io n o f CITY become the

p rop e r ty o f CITY upon ~Xpiration or sooner te rm ina-

t i o n  of t h i s  le a s e .

' 

LESSEE s h a l l have the ri~ht to  remove from the

prem is es only  th o se fi x t u r e s  desc r ib ed on th e

atta~hed addendum a t any time p r io r to  the ex p i ra -

t io n  or e a r l i e r  te rm in a t io n of t h i s  l e a s e ,  provia~a

t h a t such rEmoval would n o t ,  in th e op in ion of

CITY, r e s t r i c t  th e o p e ra t io n of th e prem is es to  the

e x te n t th a t th e r e n t pa id to  CITY i s  re duced a s a

d i r e c t r e s u l t  the refrom . LESSEE's removal of any

o f s a id  fi x t u r e s  s h a l l be a t  LESSEE

1 

s own expense

and s h a l l be cond it io n ed upon LESSEE

1 

s re p a i r in g

any damage to the remain in g improvements and upon


LESSEE leav ing the prem ises in  good o rde r and con-

d i t i o n . In the even t LESSEE does not so remove


s a id  fix tu r e s  p r i o r to  the e x p i r a t io n  of t h i s

l e a s e ,  CITY may re q u i r e  LESSEE to remove, s e l l  dr

d e s tro y the same, or CITY may remove, s e l l  or

d e s tro y the same a t th e expense  of LESSEE, and i f

the proceeds of the s a l e  a re not adequate , LESSEE


s h a l l promptly pay to  CITY i t s  reasonab le c o s t of

any such removal, s a le  or d e s t r u c t i o n ,  to g e th e r

w ith the reasonab le c o s t of re p a i r of damages to

CITY

1 

s p rop e r ty r e s u l t i n g  from such removal, s a le

o r destruction~ At the o p t io n of CITY, any such


fix tu r e s  not removed by LESSEE may be deemed aban-

doned and may be removed and so ld by CITY and a l l

income rece ived by CITY therefrom s h a l l be the p ro -

p e r ty  of CITY ex c lu s iv e ly . Said addendum may be

changed from time to time upon approval of the C ity

Manager, w ithou t fu r th e r r e s o lu t io n  by th e C ity

Council.
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(9) Remedies of CITY.

' 

(a) Defau lt by LESSEE. I n  th e eve.nt th a t :

( b )  

(i) LESSEE s h a l l  d e fa u l t in th e performance


or fu l fi l lm e n t of any covenant or cond i-

t io n  h e re in requ ired to  be performed or

fu l f i l l e d  by LESSEE and s h a l l fa i l  to

cu re s a id  d e fa u l t w ith in t h i r t y  (30) days


fo llow ing th~ s e rv ic e on LESSEE of a

w r i t t e n  no t ic e from CITY spec ify ing th e

a.efaul b complained of i or ·

( i i )  LESSEE s.hall v o lu n ta r i ly  f i l e  Qr, have


in v o lu n ta r i ly  fi l e d  ag a in s t him any p e t i -

t io n  under any bankru ptcy or inso lvency

a c t or law; ·or

{ i i i )  LESSEE s h a l l be ad ju d ica ted a bankru ptr or

(iv) LESSEE s h a l l make a g ene ra l assignmen t

fo r the b e n e fi t of cr~ditots1

then CITY may 

1 

.at i t s  op tio n , wi tha..ut fu r th e r

n o t ic e or demand upon LESSEE or upon any p e r -

son cla im ing throbgh LESSEE~ immediately t e r -

m ina te t h i s  le a s e and a l l  r i g h t s  of LESSEE and

of a l l  persons ~laiming ri~hts throu~h LESSEE.


in  o r to  the prem is es or in or to  fu r th e r ·

po.ssess·ion th e re o f,  and CITY rnay there upon

en te r and take possess.ion of the premises ana

expel LESSEE and a l l  persons so cla im in g

r i g h t s  thereto~ Provid ed

1 

howe~er, in the

.event th a t any d e fa u l t desc ribed in subpart

(a) { i) of t h i s  Sec t io n i s  no t cu rab le w ith in

t h i r t y  (30) day s a ft e r  the s e rv ic e  of a w r i t -

ten no t ic e upon LESSEE, CITY s h a l l not te rm i-

na te t h i s  le a s e pu rsuan t to sa id  d e fa u l t i f

LESSEE immedia tely  commences to cu re sa id

d e fa u l t and d i l i g e n t l y  pursues such cure to

comple tion.

CITY Recours e. I f a mortgagee s h a l l p e r fe c t

i t s  r i g h t to "cu re sa id  d e fa u l t or d e fa u l t s

thro ugh l i t i g a t i o n  or thro ugh fo re c lo su re ,

pu rsu an t to  Sec t io n IV, A. (3) herein above,

then CITY s h a l l have the op tion of the

fo llow ing cou rses of ac tio n in  order th a t such


d e fa u l t or d e fa u l t s  may be exp ed it io u s ly

c o r re c te d :
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(i)  CITY may c o r r e c t o r cause to  be co r re c te d

s a id  d e fa u l t o r d e fa u l t s  and charge the

c o s t s  th e r e fo r (inc lu d ing co s ts in cu r re d

by CITY i n  enfo rc ing t h i s  p rov is ion ) to

th e account of LESSEE, which charge s h a l l

be due and payab le on the da te th a t the

r e n t i s  nex t due. a ft e r  p re s e n ta t io n  by

CITY of a s ta tem en t of a l l  or p a r t of

s a id  c o s t s .

( i i )  CITY may c o r r e c t o r cause to  be co r re c te d

sairl d e fa u l t o r d e fa u l t s  and may pay the

c o s t s th e re o f (in c lu d ing cp s ts in cu rred

by CITY in en fo rc ing t h i s  p rov is ion ) from

th e proceeds of any insu rance fur)d he ld

by CITY an d LESSEE, or by CITY and

mortgagee , o r  CITY may use s a id  funds of

any fa i t h fu l  performance or cash bond on

d e p o s i t w ith CITY, o r CITY may c a l l  on .

th e bonding agen t to c o r re c t s a id  defau lt:

o r d e fa u l t s  or to  pay the c o s ts of such


c o r r e c t io n  perfo rmed by or a t the d i r e c -

t i o n  of CITY.

( i i i )  CITY may te rm in a te t h i s  le a s e as to  the

r i g h t s  o f LESSEE he re in by assuming l i a -

b i l i t y  fo r any mortgage. LESSEE w i l l

assume and ag ree s to pay any and a l l

p e n a l t i e s  or bonuses requ ired by the

mortgagees as a cond i t io n for e a r ly

payoff of the r e l a t e d  no tes by CITY.

CITY may, as an a l t e r n a t i v e ,  s u b s t i t u t e

fo r sai<l te rm ina ted LESSEE a new LESSEE

reasonab ly s a t i s fa c t o r y  to the mortgagee.

Shou ld  s a id  d e fa u l t or d e fa u l t s be noncurable

by LESSEE, th en any mortgag ee s h a l l have the

ab so lu te r i g h t to  s u b s t i t u t e  i t s e l f to  the

e s t a t e  of LESSEE hereunder and to commence

performance of t h i s  le a s e  and th i s  le a s e s h a l l

no t te rm in a te i f su ch mortgagee s h a l l g iv e

n o t ic e  in w r i t in g  of i t s  e le c t io n  to so

s u b s t i t u t e  i t s e l f  and commence perform an ce

w ith in t h i r t y  (30) days a ft e r  se rv ic e upon i t

of w r i t t e n  n o t ic e by CITY of the d e fa u l t . In

th e even t of the e l e c t i o n  by the mortgag ee to

so s u b s t i t u t e  i t s e l f  to LESSEE'S e s t a t e

he reunder , CITY ex p re s s ly  consen ts to s a id

s u b s t i t u t i o n  and au th o r iz e s sa id mortgag ee to
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p e rfo rm  under t h i s  l e a s e  w ith a l l  th e  r i g h t s ,

p t iv ;L le g e s ana o b l i g a t i o n s  o f th e o r i g i n a l

LESSEE h e r e u n d e r ,  s u b j e c t  to  c u re o f th e

d e fa u l t  i f  p o . s s ib le by m ortg ag ee ; and LESSEE

e x p r e s s l y  a g r e e s  t o  a , ss ig n a l l  o f i t s  i n t e r e s t

i r i  ' a nd t o  i t s  · l e a s e h o ld  e s t a l e  in  t h a t  e v e n t .

( c )  .Abandonment b y LESSEE~ Even thou g h LE SSE E  h as

bre gch.e d fJ : ie J,:e:a,se anq abandoned th e  p r o p e r t y ,

t h i s  h~ase s .h a l l . c o n t i n u e  in  e f fe c t  fo r s o

lo n g  a s CITY does n o t te tm in a t .e LESSEE' 13 r i g h t

:to p o s s e s s i o n ,  and CITY ma y e n fo r c e  a l l  of i t s

t Lgh ts ~ma i::emeai e s u nd e r t h i s  l e a s e ,  i n c l  u c l-

in91 b u t not l im l te;6: 'to ,  th e r i g h t  to recov .e r

t h e  r e n t  a s i t  b!:kome:s ·aue under t h i s  l e a s e .

For· p u rp o s e s o f t h i s  s u b p a r t ( c ) ,  th e

f·oJ:.l·owing do n o t c o n s t i t u t e  a t e rm in a : t io n o f

D~SSEE·'   s r i g h t  t o  po~session:

( i )  

( i i )  

Acts by CITY ot' ·m a in ten ance , o r p r e s e r  v~·­ 


t io n ,  or e £ fo r t 's  t o  r e l e t  th e  p r o p e r t y .

The .;'.ippointment o f a :i:ecei v e r upon i n i -

t i a t i v e  of CITY t o  p r o t e c t  CITYi s

i n t e r e s t  under t h i s  l e a s e .

(d ) D.a r na ge s . Dami3,g~s whic h CITY may r e c ove r  i n

th e e v e n t of de~ault unde r t h i s  l e a s e  in c lu d e

th e  worth , a l  the t im e o f award., o f th e  amount

by which th e  u n p a id  r e n t  for th e balance of

th e tetrn a f t e r  t h e  a a t e  o f award , o r for a ny

:Sho rte r perioa of t im e s p e c i fi e d  i n  t h i s

le , a s e ,  'e x c e e d s the amount of such r e n t a l  l o s s

fo r  t h e  same p e r io d  t h a t  LE SSE E  p ro v e s c o u ld

be r e a s o n a b ly  a v o ia e a . The re rn ea ie s p ro v id e d

by t h i s  S e c t i o n  a r e  n o t e x c lu s iv e  and s h a l l  be

c um u la t iv e  t o  a i l  o t h e r  r i g h t s  and rem ed ie s

p o s s e s s e d  by CITY, ~na no th in g  c o n ta in e d

h e r e i n  s h a l l  be c o n s t r u e d  so as t o  d e fe a t any


o th e r L ig h t s  o.r reme:d ie s to  whic h CITY ·may be

en t i  t1 e d .

(16) R e s e r v a t i o n  o f CITY R ig h t s . CITY her~by r e s e r v e s

a l l  r i g h t s ,  t i t l e  and i n t e t e s t  in  any and a l l  g a s ,

o i l  and m in e r a l s  b en e a th th e  le a s e d  p rem is e s ,  CITY

s h a l l  have th e  r i g h t  t o  e n t e r  th e l e a s e d  p rem is e s

fo r th e  p u rp o s e o f mak ing r e p a i r s  to  o r d e v e lo p in g

m~nicipal service~. CITY hereby reserve~ th e r i g h t

t o  g .ran t and u se su ch ea sem en ts o r e s t a b l i s h  and


u~e sbch r i g h t s  o f way o v e r ,  u nd e r ,  a lo ng and
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ac ro s s the le a sed prem is es fo r u t i l i t i e s ,  thorough-

fa r e s or access as i t  may deem adv isab le fo r th e

pu.b lic gooa. Provided , however, CITY s h a l l no t

unreasonab ly i n t e r fe r e  w ith LESSEE· s use of the

prem is es ana w i l l re imburs e LESSEE fo r p h y s ic a l

damages, i f  an y, to  th e permanent improvements of

LESSEE lo c a te d on the lea sed prem ises r e s u l t i n g

from CITY's ex e rc is in g  th e r i g h t s  re ta in e d  in  t h i s

parag raph . Such reimbursemen t may inc lu de an o ff-

s e t in  the re n t due CITY p ro p o r t id n a te to th e

amount of s a id  p h y s ic a l damage' a s  determ in ed by the

C i ty  Manager. CITY s h a l l pay th e c o s t s of main -

tenance and r e p a i r of a l l  CITY i n s t a l l a t i o n s  made

pu rsu an t to  th~ rig~ts re se rved h e re in .

Time i s  o f th e Esse"nce. Time i s  of the essence of

each and a l l  of the terms and p ro v is io n s of t h i s

l e a s e  ana t h i s  le a s e  s h a l l in u re to  the b e n e fi t of

and be b ina ing upon the p a r t i e s  h e re to  and any suc-

c e s so r of LESSEE as fu l l y  and to  th e same ex te n t a~

though s p e c i fi c a l l y  men tioned  in  each in s ta n c e ,  and

a l l  covenan ts , s t i p u l a t i o n s  and agre ements in  t h i s

l e a s e  s h a l l  extend to and bin d any ass ig n s or

suble Bsees of LESSEE.

Waiver. The waiv er by CITY of any bre ach of any

term~, covenant or cond i t io n h e re in  con ta ined s h a l l

n o t .b e deemed to be a waiv er of such term , covenant

or co n d i t io n ,  or any subsequent breach of the same

or ahy o th e r term , covenant or cond it io n h e re in

con ta ined . The subsequent accep tance of r e n t h e re -

under by CITY s h a l l no t be deemed to  be a waiv er

of any preced ing breach by LESSEE of any term ,

covenant or cond i t io n of t h i s  l e a s e ,  re g a rd le s s of

CITY's knowledge of such preced ing bre ach a t the

time of accep tance of such r e n t .  F a i lu r e  on the

p a r t of CITY to  re q u i re o r ex ac t fu l l  and complete


compliance with any of the covenan ts , cond it io n s or

agre ements of t h i s  le a s e s h a l l not be constru ed as

in  any manner changin g the term s hereof and s h a l l

not p reven t CITY from enfo rc ing any p rov is io n

h e reo f.

v :  EXTENSION OF TERM.


A. EXPIRATION OF TERM. On or befo re s ix  (6) months p r io r

to  the e x p i r a t io n  of the o r i g i n a l s ix ty -o n e (61) year

term , CITY s h a l l ,  in i t s  d i s c r e t i o n ,  determ ine ~hether

th e prem is es s h a l l become p u b l i c ly  ope ra ted or remain
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p r iv a t e ly  opera ted o r be des ig na ted fb r some use o th e r

than as a g o lf cou rse .

(1 ) Public_ Qfie ration. In  the event CITY determ ines

th a t pu b lic o p e ra t io n of the prem is es as a g o lf

cou rse i s  in th e b e s t iritere~t of CITY~ i t  s h a l l

a e i iv e r n o t ic e  th € reo f t o  LESSEE w ith in t h i r t y

(30 ) days of such de te rm ina tio n , in_ which even t

t h i s  le as.e s h a l l exp;ire and :\:erminc;:tte pu rsu an t to

si=~t~on I I  hereinabove.

( 2)  P r iv a te  O J?etation; ! n th e even t CITY determ ines

th a t th e p rem is e s 's h a l l remain ptivate].:y opera ted

as a g o l f cou rse , i t  s h a l l d e l iv e r no tice th e reo f

to LESSEE w ith in t h i r t y  (3 0) days of such


aeterroh1 ation , and the fo llow ing s h a l l be

ap p l ic ab le : 

Ca.) T.he t.erm of thi·s . ie a s e .sh a ll ·n ot automa, t.ically


ex_)?ire a t  th e end of i t s  origjnc~l term bu t

.sh a ll col)ti.nue therea.fJ~r so lorig as LESSEE i s

n o t o therw ise in. b te a b h he.r·eqf, u p t i l  a l l

o th e r su opar t s  o f th is : su b p a r t (2) have been


c'oinplied with.

(b) Upon the de te rm ina tion provid ed fo r h e re in ,

CITX sha,11 e n te r in to  gooa fa i t h  n eg o t ia t io n s

w ith LESSE~ fo r a new le a s e  fo r continued

opera t i  on oJ: th~ prem is es a$ a pr iv a te g o lf

cou rse . .The term of s a id  new leas~e s h a l l  be

fo r ·a minimum of fi ft e e n  ( 1 5 )  'y ears.


(c) I f a ft e r the e x p i r a t io n  of one { l) year good


f ~itb n e g o t ia t io n s the parti~s have no t

a r r iv e d  a t  an atre~rnent fo r a· new le a s e ,  CITY


s h a l l have th e r i g h t ,  i J  i t  so chooses, to

se ek o th e r p o te n t i a l o p e ra tb rs of the prem is es

fo r a p r iv a te  g o lf coµ rse .

(d) In  the event CITY n eg o t ia te s an agreement with


another op e ra to r fo r a p r iv a te  go lf cou rse

t h a t inc lu des any term more favorab le to the

p ro sp ec tive ope.r a to r than the terms th a t

e x is te d a t th e time good fa i t h  n eg o t ia t io n s

were te rm ina ted between CITY and LESSEE, CITY


s h a l l of fe r the agreement to LESSEE. LESSEE


s h a l l have the r i g h t to  accep t the agreement


w ith in t h i r t y  (30) days of re c e ip t th e re o f

upon the terms and cond it io n s neg o tia ted for
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the continued opera tion of th e prem is es as a

p r iv a te  g o lf cou rse .

( 3 )  O ther Designation . Nothing h e re in sh~ll preclude

CITY from des ig na ting the prem is es for o th e r use s '

a t  the e x p i r a t io n  of the term .

IN WITNESS WHEREOF, t h i s  Lease Agreement i s  execu ted by CITY,

a c t in g  by and thro ugh the C ity Manager, and by LESSEE, ac t in g  by

and thro ugh i t s  law fu lly au tho rlz ed o ffi c e r s .

( 

THE CITY OF SAN DIEGO


B~~ 

ASSIS~y MANAGER 

LESSEE:

WAT T  INDUSTRIES/SAN DIEGO, INC.,


a C a l i fo rn ia  co rpo ra t io n

By_-----"'c;3°=. ~·.),___~--­ 


BY __,_") _·_ .. ---.. &:::~·-~~-.~~:· _·_....\~..,...;...l---._.,,_,..___ ..._,-...,......,-

APPROVED a s to form and leg a1 i ty th i s  . 2 ( j d a y of\:)&.=~

19 i i .

JOHN W. WITT, City Attorney

By_ltj~· _\[_J_Ll_~--'o'--/_

DEPUTY 8

- 3 0 -
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I n i t i a l s  

THIS ADDENDUM IS ATTACHED TO AND MADE A PART OF THAT CERTAIN


LEASE BY AND BETWEEN TfiE CITY OF SAN DIEGO, A MUNICIPAL


CORPORATION, AND WATT INDUSTRIES/SAN DIEGO, INC., A CALIFORNIA


CORPORATION, LESSEE, DATED De c e m b e r  17 

I 1 9 82 ·

SECTION IV . , PARAGRAPH C - 8 r OWNERSHIP OF IMPROVEMENTS


(c ontinued)

- - - . . , , - -  

LESS.EE, i.n accord ance w ith t h i s  Sec tion he reo f,  has the , r i g h t to

remove from the demised prem ises only  those fix tu r e s  as desc rib ed

below:


A ll p e rso n a l p rop e r ty not a ffix e d  to

the lea sed premise.s.


C ity Manager's L n i t1 a ls

- 3 1 -
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E XHIBIT  

11

B

11


Lot 2, F.airbanks Country Club Unit No. 1 , in the City of San Diego, County of

San Diego, State of California, according to map thereof No. 10730, filed in

the Office of County Recorder of San Diego County, September 29~ 1983.

RJC:sn(l)D7

10-24-83


Lessee's In it ia ls /:!; 
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ASSIGNMENT AND ASSUMPTION OF LEASE


AND


CONSENT TO ASSIGNMENT AGREEMENT


The City of San Diego, a municipal corporation, as Lessor {City), Watt


Industries/San Diego, Inc., a California ~orporation (Assignor) and


Fairbanks Ranch Country Club, Inc, , a California nonprofit mutual benefit

corporation (Assignee), do agree as follows:

1. Assignor hereby transfers and assigns to Assignee for valuable

consideration all its right, t i t le and interest in and to that


' certain Percentage Lease Agreement dated December 6, 1982 by and


between t.he City as Lessor and Watt Industries/San Diego, Inc., a

California corporation~ Lessee, filed as Document RR 257594-1 in

the Office bf the City Clerk of San Diego, .California and recorded

as Document 83-382965 on October 24, 1983, in the Office of the

County Recorder of San Diego, California, covering premises more


particularly describeci in said lease agreement and as described on


Exhibit A attached hereto.

2. Assignee hereby assumes without limitations all rights, obliga-

tions and liab ilit ies of the Assignor as Lessee under said lease

agreement and agrees to fully and faith fully perform each every

covenant, condition and provision of said lease agreement.


3. City hereby consents to the assignment to and assumption by


Assignee of said lease agreement and declares subject to the per-

formance of an audit of the membership sales by the City Auditor

and Comptroller and determination that no sums are due City,

pursuant to Section III Consideration subparagraph B{3) Additional

Consideration, that there are to the best of our knowledge no


breaches or defaults of the lessee's obligations under said lease

agreement.


4. Assignor hereby consents to remain as a party to the lease agree-

ment until Assignee shall have operated the business on the lease-

hold premises profitably for a period of one calendar year and


until such time that any impending lawsuits regarding membership


sales are settled. "Profitably for a period of one calendar year"

for the purposes of this paragraph shall mean and require that

Assignee have greater total revenues than expenses from use and


operation of the leasehold for one calendar year as substantiated


by an independent professional accounting firm to the reasonable

satisfaction of the City Manager.


5. Assignee agrees during the entire remaining lease term to employ


competent professional management to operate the day-to-day ope~a­ 


tions of the Country Club in a manner acceptable to the City

Manager whose acceptance shall not be unreasonably withheld.

DOCUM E NT  NO; ( ' E !"' f; fJ 3  ...
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0 

'1986


FILE D..__ _ _ _ _  n__, _ _ _  _

OFFICE OF T HE  CIT Y  CLERK

SAN DIEGO, CALIFORNIA




6. Assignee acknowledges that the development provision, Section IV


Covenants and Conditions Paragraph B(l6), of the lease agreement


requires th~t the Lessee complete the last 9 holes of the golf

course by D.ecember 31, 2009 with construction to conunence no 1 ater


than December 31, 2008, and agrees to comply with such


requirement.

7. Assignee acknowledges that the lease agreement contains a mainte-

nance provision which, among other things, requires the Le·ssee to

assume fUll responsibility for operation and maintenance of the

river channel and open space areas north and south of the premises


and that Lessee, as a mini'.mum, shall perform s.emiannual l i t t e r and


weed abatement on said open space ar.eas.


8. Assignor warrants that i t  has fulfilled a11 of the terms and con-

ditions of that certain Development Agreement dated September 8,

1~83, the Subdivision Agreement dated September 12, 1983, the

ConditionaI Use Permit 10-644-0 dated January 31, 1983, the

Planned Residential Permit 20-252~0 dated July 22, 1982, and any


other miscellaneous land use permits between the City and itse lf

with regard to the premis'es.


9. Assignee acknowledges that i t  is aware of the terms and conditions

of the grant deed from Watt Industries/San Diego, Inc., to the

City covering the premises and any and all encumbrances on the

premises.

10. Assignee will provide City' with a copy of the resolution passed by


its board of directors approving the purchase of the country club

by the membership prior to closing of escrow.


11. Assignee will obtain City's approval prior to encumbering the

leasehold premises during the tenn of the lease agreement.


12. This agreement maybe executed in counterparts each of which shall

be deemed an original.


-2-
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Da t e _ . . < - , /  _______ 5--=-a_ ..-{=>"'-&-"""o_


Date / . . - 3 I -:cf/ 

- - - - - - - - -

Date

LESSOR: THE CITY OF SAN DIEGO


ASSIGNOR: WATT INDUS TRI ES/SAN DI EGO,


1NC.,. a California corprrration


ASSIGNEE: FAIRBANKS COUNTRY CLUB,


INC., a California nonprofit mutual

benefit corporation


I

~ 

~r~:?/

. $,cf/?'i~

By 

.-., .


Approved as to form and le gality th is S r":J 

day of January, 1986. ; : /

RJC;baa{3)108

1-27-86


-3-

JOHN W. WITT, City Attorney

t

·.·\ t /·) !\  (/


. / - - \  \ . \ · I.\ 1 ·

By ·.:_ _. . J  ,.,__,; ''·!-~,_),J--~-  I

" Deputy ti


I 

l

l

l

J
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Lot 2, Fairbanks Country Club Unit No. 1, in the City of San


Diego, County of San Diego, State of California, according to Map


thereof No. 10730, filed in the Office of the County Recorder of

San Diego County, September 29, 1983.

RJC:jw(97-1)
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STATE OF CALIFORNIA


COUNTY OF SA1~ DJEGO


On January 30~ 1986 before me, the undersigned, a Notary Public in and for

~~~~~~~~~~~~~  

s_aid S ta te , personally appeared J . P. Fowler

~~~~~-'--'-~~~~~~~~~~~~- 

known to me


to be the Deputy City Manager of

~~~~~~~-'-~~~....-.-~~---~~~~~~~~~~~~~~~~~~-

the City of San Di ego

known to me to be the person who executed the within instrument on behalf of said public


corp ora tion, agency or po litica l su bdiv ision, and a~knowledged to me th a t such public


corp ora tion, agency, or po litica l subdivision executed 

SUBSCRIBED AiW SlWRN TO before me M  J anuary 30, 1986,

WITNESS y hand and offic ia l s e a l . \  . ~ 
 

1

1

Signa /1_-r~~) ~  ~~  ·

Nam~ped   or Printed)


the same.



I

(

- · - - - - - - .  - · ·  -

C A T . "J O. NN0073 7


T O  21945  C A ( 1 - 8 3 )

(Corporation)


@ T IC OR  T IT LE  lNSURANCE_

STATE OF CALIFORNIA

COUNTY !JF San D ieg o 

} SS.

On J a nu a r y 31 , 1 9 8 6  before me, the undersigned, a Notary Public in 

t

said State:, personally appeared J o s e o b  D a v i s

a.nd for

:tier&e-R!Hl;: ..l.:..:lQ.lJ.:.11...to...i=..ot _pr~o~v~edd~t~o~m~e;;o;n~tbh;c:tb~.a~sii;s--;i===================-

i . i  of sat isfactory evidence: to be: the person who executed

:i the within inst rument as the

~ President·, and -""'R'-'--t;lA-......-t~i/~a~ti;..i..;;;_ ~--------

i "P<H"w.t1if4·-l;n;ow11>-te-~g.r

~ proved to me: on the basis ofsaclsfac:tory evidence: to be

111 

Chrg3..:Hfi~A   w&~   c:rnur~.ib~.,l\tfhiri   inst rument as?ie


I e[.o~  of the: Corporation


ft

: i

; 

t that C:XeCUtf1d the: Within insrrumcnt a.nd acknowledged

to me that such corporat ion c:xc:cutr:d the within inst ru-

ment purs9a o. it s b.) '· lawsD;fir c: .. elution of its

board of dir ors tt ·.


ii 

d 

~ 

WITNESS m han a . idal al. 4:

.vJL ~~ . t·


Signature: - - + . ' - - - - - - - . . . : - - + - - . . : . . . . - l - , , 1 . -

OFFICIAL SE AL


J u li e t S. M a r tine z ~

NOTARY PUElllCcCALIFORNIA


ffilNClPAl OFFICE IN


SAN DIEGO COUNTY


My Commission Expires July 9. 198.5


(This :i..rea for offici:tl not::a.rill.l $Cal)


·- ..· - - · - - - - - - - - - -

- - - - - - __... _ ... · - - · - - - - - 

- - - . - · - - - - : - - ·  ·----

C A T . NO  .· NN0073 7


J 

TO 219<15 C A  (1-s::ll


·,: (Corporation)


STATE OF CALIFORNIA


@ T IC OR T IT LE  INSURANC E 


} SS.

t 

COUNTY O F San Di~go

On J a n u a rv  3 1 . J  9 86
 before me, the undersigned, a Notary Public in .and for

said State, pc:rsonaUy appeared =:'.:G~l~e,..n:::'.":'.n-:--:F'.:'".~v"t:a:'n~c::::-;===================­ 


perscrrl"4..l±j-kn-ow~ 4<!- f iW  . ...g;:... proved to me: on the bzsis

of sat isfactory e\iidc:ncc: to bi: the pi:rson who c:xc:cuted


the: within inscrume.nt as the

President, and J a m s ; i s  K. Ste., ..ro+ .,_ 

1 

I I

~!'SefrBl+)'- ~'"I- 00.... t: l  c:.. .DJ:..

proved to me on the basis of sarisfactory evidence w be

the person who executed the v.':ithin inst rument as the

Secreury of the Corporation


that executed the within instrUment and acknowledged

to me that such corporat ion execmed the within inst ru-

&:~;Ie,i~:;;::~;;r~n of i«

S1gnarur:~ q / f fo}'-{c ~ 

0 - 0 


- - - - - -

OFFICIAL SEAl

J u li e t S. M a r tine z :r.


fYOTARY PUBLIC·CAUFORNIA ~~

f>R!NCIP.A.L OFFICE IN ,

SAN DIEGO COUNTY ~

My Cornmesslon uoires J~ly 9. 19&5 ~

(This = for officb.l ooori.J se.J}
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CITY OF SAN DIEGO


THIS LEASE AGREEMENT is executed between the CITY OF SAN DIEGO, a municipal

corporation, herein called 

11

CITY," and Fairbanks Polo Club., a California


nonprofit cor;poration, .hereinafter called


11


LESSEE.


11


SECTION 1: USES


L01 Premises. CITY herepy leases to LESSEE and LESSEE leases from


CITY a ll of that certain real property situated in the City of

San 'Diego, County of San Diego·, State of California, d.escribed

in Section 10.0l herein. Said real property is hereinafter


cal le d the 

11

prerni ses 

11


·

1 . 02 Uses. I t is .expressly agreed that the premhes a re 1 eased to

LESSEE solely and 'exclusively for the. purpo.ses of construction


and operation of a polo fac ility ; for the ihstn1ction in polo

for beginning, intermediate and advanced players; polo games


and matches; boarding of horses .a.nd training of horses; and


for such other related or incid.enta1 purpos.es .as may be fi r s t

approved in writing by the City Manager and Wat.t Industries/


San Diego, In c., or i t s successor, and for no other purpose.

LESSEE shall not allow a.ny act.ivity on the premises which


would involve large assem'bla,ges of people .or automobiles.

LESSEE sp ecifically acknowledges that lea~ehold uses are


restric.ted in accordance with the deed from Watt Industries/


San Diego, Inc., to the CITY recorded October 24, 1983, as

Reception No. 259343 in the County Recorder's Office of San


Diego County and LESSEE agrees to use premises in such a

manner as not to violate the re strictions contained in said

deed.

LESSEE covenants and agrees to use the premises for the above-

specified purposes and to diligently pursue said purposes

throughout the term hereof. Failure to continuously use the

premis~s for said purposes, or th~   use thereof for purposes

not expressly authorized herein, ·shall be grounds for termina-

tion by CITY. .

L03 Related Council Actions. By the granting of this lease,


neither CITY nor the Counci1 of CITY is obligating its e lf to

any other governmental agent, board, commission, or agency


with regard to any other discretionary action relating to

development or opera t i on of the premises. Discretionary


action includes, but is  not limited to rezonings> variances,




I

I I 

1

1 1

, r

environmental clearances or any other governmental agency

approvals which may be required for the development and opera-

tion of the leased premises.

1.04 Quiet Possession. LESSEE., paying the rent and performing the

covenants an.d agreements herei.n, shall at all times during the

term peaceably and quietly have, hold and enjoy the premises.


If CITY, for any reason, cannot deliver poss.ession of the

premises to LESSEE: at the commencement of the term, or i f

during. the lease term LESSEE is ternp.orarily dispossessed


through action or claim of a t i t l e  superior"to CITY

1 

S, then

and in either of such ev.ents, this lease shall not be voidable

nor shall CITY b.e liable  to--CESSEE for any loss or damage


resulting therefrom, but there shall be determined and stated


in writing by the City Manager of CITY a proportionate


reduction of the minimum or fla t rate rent for the period or

periods during which LESSEE ;·s prevented from having the qui et

possession of all or a portion of the premise.s.

1 .05 Easements and Reservations.


a. CITY hereby reserves .all rights, t i t l e  and in tere st in

any and all subsurface natural gas, oil~ minerals and

water on or within the premises. LESSEE shall have the

right , a t LE SSE E 'S sole cost, to develop and use on the

lease premises a l l natural water necessary to carry out

the purpose of this lease, but i t  is expressly agreed

that said Water shall be used dnly on the leased

premises. LESSEE agrees that, upon termination of this

agreement, i t  will leave any wells developed or used on


the lease premises during the term of this lease in good


order and condition and that the casing shall be le ft in

place.


b. CITY reserves the right to grant and use easements or

establish and use rights-of-way over, under, along and

across the leased premises for u t i l i t ie s ,  thoroughfares,


or access as i t  deems advisable for the public good.

c. CITY has the right to enter the premises for the purpose

of making repairs to or developing municipal resources


and services.


However, CITY shall not unreasonably or substantially in ter-

fere with LESSEE'S use 6f the premises and will reimburse

LESSEE for physical damages, i f any, to the permanent improve-

ments 1ocated on the 1eased premises resulting from CHY exer-

cising the rights reserved in this section. Such reimburse-

ment may include a r~duction in the rent proportionate to the

amount of physical damage as determined by CITY. CITY will

-2-
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pay the costs of maintenance and repair of all CITY ins ta lla -

tions made purs·uant to these reserved righ ts ,

Notwithstanding the foregoing paragraph, the CITY may remove,

witho.ut payment to LESSEE or i t s sub lessees for i t s  business


or physical damage to i t s  property, the area required for the

right-of-way for roadway SF 728' from the prerni ses should i t  be

necessary. Further~ CITY shall reduce the re nt for the

pfemisBs i..O. proportion to the area so removed for said


roadway. In the event the removal of· property does not leave

su ffic ie nt area suitable fbt  LESSEE

1

S uses, LESSEE shall have

the option to cancel the lease effective as b f the fi r s t day

of the month in which such removal occurs.


1. 06 Competent Management. Throughout the term of this  ]ease

agreement, LESSEt shall provide competent management of the

1eased premi s·es to t.he satisfaction of 1:.:h.e City Manager. For

the purposes of th is paragraph' "competent rnana.gement" sha 11


mean de.monstrated abi Hty ill the management and operation of a

polo fac i l i ty  and ari equestrian .ceryter ( if approve.cl and

developed) and re la ted act.ivitfos in a fis cally responsible


manner ..


1. 07 Hours of Operation. Ho.urs o f operation are subject to prior

approva 1 by the City Manager or· his authorized representative.


1.08 Rates and Charges. All charges for merchandise and services


or fac i l i t ie s on said premises shall be subject to prio r

written approva1 by the City Manager or his authorized


representative.


1..09 Political Activitie.s. The leased property shall be u.sed


exclusively for the purposes specified in Section I, USES,


hereof. The premises shal 1 not be used for working or cam-

paigning for the nomination or election of any indivirlual tQ


any public offic e , be i t  partisan or nonpartisan. Provided.,

hov1ever, that LESSEE shall not be precluded from providing a

forum for open public debate by candidates such as occurs at a

"candidate forum" and similar events.


1.10 Public Use. The general public shall not be wholly or perma-

nently excluded from any portion of the premises. LESSEE may


develop reasonable restric tions for the fac il i ty use provided

they are consistent with the rights of the general public, and

are designed to allow the LESSEE to use the premises for the

purposes specified herein. LESSEE agrees that al 1 activ ities

conducted on the premises will be as stated in Section 1.02,


Uses, of this lease.


-3 -
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LESSEE shall, at all times during the lease term, maintain a

CITY-approved sign identifying the property as City-01·med and


available for public use consistent with the terms of this


lease. The sign shall be installed by the LESSEE at a loca-

tion agreeable to CITY.


·SECTION ?.: TERM


' · 


- 

2.01 Commencement. The term of this agreement shall be 26 years

commencing on the firs t day of the calendar month following

exe·cuti on by the City Manager. 

11

Lease year

11 

as used in this.


lease shall mean the 12-month period commencing on the firs t

day of the calendar month following the execution of this ·

lease by the City Manager.


2.02 Holdover. Any holding over by LESSEE after expiration or

termination sha11 not be considered a renewal or extension of

this J  ease. The occupancy of the ,premises after the expira-

tion or termination of this agreement constitutes a rnonth-to-

month tenancy, and all other terms and conditions of this


agreement sha 11 continue in full force and effect; provided,

however, CITY shall have the right to apply a reasonable

increase in rent to bring the rent to fair market value and to

terminate the holdover tenancy at wil 1.

2.03 Quitclaim and Surrender of LESSEE

1

S Interest. On execution of

this lease, the LESSEE shall deliver to the CITY a quitclaim

deed in recordable form qtlitclaiming al1 its rights in the

premises. CITY may record such deed only on the expiration or

earlier termination of this lease. In the event the CITY


requires any subsequent quitclaim deed, the LESSEE or its


successor in in terest shall deliver the same 'within five (5)

days after receiving written demand therefor. 

.

At the expiration or earlier termination of this lease, LESSEE


shall surrender the premises to CITY free and clear of all

liens and encumbrances, except those liens and encumbrances


which existed on the date of execution hereof, and in a ·

decent, safe and sanitary condition, and i n the case of tenni-

nati on of this ~~?e by CITY prior to the end of the specified

lease term any liens and encumbrances approved in  writing by


t,he City Manager during the lease .term.


2.04 Surrender of Premises. At termination of this lease for any


reason, LESSEE shall execute, acknOl'iledge and deliver to 'the


CITY, within five (5) days after written CITY demand, a valid

and recordable quitclaim deed covering all of the leasehold

premises. The premises shall be delivered free and clear of

all liens and encumbrances, and in a decent, safe and sanitary


condition.
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If LESSEE fa i ls or refuse~   to deliver the required deed, the

.CITY may pre.pare and record a notice reciting the LESSEE 

1

S

failu re to execute th is lease provision and the notice will be

conclusive evidence of the termination .of th is lease and all

LESSEE rights to the premises,


SECTION 3: REITT


POLO FAGIL l'f'Y


.3.01 Place of P.aYTI}ent. Rent is  due monthly in advance on or before

the f i r s t  :day of each calendar month. Al 1 monthly rents w ill

be prorate.cl during· the firs t anc:I final months of any rental


period in 'order to achie.ve pa.Yrnent on the fi r s t  day of each

calendar month. Checks should be made payable to the City

Treasurer ano mailed to the Office o f the City Treasurer, City

of San Diego, P.O. Box 2289, San Dieg(), California .92112-4165

o:r delivered tp 1222 Fir st Avenue, Third Floor, San Diego;

Cali forrii a.

The plac;e ar1d time. of payment :may be changed at any time by

c nY up.on th i r tY  (30) da.Ys 

1 

w!i t ten notice to LESSEE. Mai 1 ed

rental pa.yments s.hal 1 be deemed pa.1 d µpon the date such

payment is postrna.rk'ed by the pcis ta l authorities. LESSEE


ass.urnes a ll r isk b f loss and la te payment charges i f payments


are made by mail, or i f  ·postmarks are illeg ib le , in which case

the. payment sball be deemed pai9 upon actual re ceip t by the

City Treasurer.


3.02 Rent.

.a. 

Rent Amount. The in it ia l rent for the fi r s t  year shall


be $L,000 per month. The rent for the second year shall


be $2,100 per month.

b. (1) CPI Index Adjustments. On the fi r s t day of the third

year fol lowing the effective date of the lease and on the

fi r s t  day of each lease year there after during the lease


tenn, the re nt sha 11 be adjusted to reflec t increases in

the Consumer Price 1ndex (CPI).

The index used will be the CPI for 

11 

All Urban Consurners


11


for Los Angeles/Long Beach/Anaheim, California. I f  this

index is no longer published, the index for adjustment


will be the U.S. Department b f Labor's Comprehensive


O fficial Index most comparable to aforesaid index. If a

re ntal adjustment is calculated using an index from a

differen t base year than 1967, which equaled a base

figure of 100 for the CPI, the base figure used will
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firs t be converted under a formula supplied by the Bureau


of Labor Statistics or its successor.

If the Department .of Labor indices are no longer pub-

1 ished, another index generally recognized as authorita-

tive will be substituted by agreement of CITY and LESSEE.


I f  the parties cannot agree v1ithin sixty (60) days after


demand by either party~ a. substitute index wi11 be

-·.selected by the Chief Officer of the Regional Office of

the Buteau of La.Par Statistics or its successor, notwith-

standing continued ref~rence herein to "CPI" in any

event ..


Regardless of the index publ icatfon dates, the effective


date of the rent adjustment is as specified in this


Section 3.02, b. ( 1) . Until the rent adjustment can be


reasonably determined by the index method, LESSEE wi11

continue to make payments at the existing rental rate.


When the adjustment is determined, the balance of rents

due at the adjusted rate will be paid to the CITY within

thirty (30) days. In no event shall the adjusted rent as

established by the Consumer Price Index be less than the

rent in existence immediately prior to the adjustment

date and in no event shall such adjusted rent be more


than six and one-ha 1 f percent (6. 5%) of the rent in

existence immediately prior to the adjustment date.

(2) Index Adjustment Computation. The rent for each

rental period followi.ng the adjustment, until the next

adjustment or other rental determination as provided

herein, shall b€ determined prior to the date a f adjust-

ment by multi p1ying the rent which ; s effective immedi-

ately prior to said adjustment by the "adjustment figure"

established as follows:

The "adjustment figureu shall be established by dividing

the "current index" by the ubase figure", both as defined

herein:

The "base figure" for the firs t such adjustment shall ·be


a three-month average of index figures published by said

CPI using tlle _fourth, fifth and sixth full months preced-

ing the effective date of this agreement.


To illustrate, i f the lease began in May, the CPI figures

for November (s i;th month) 1 December (fifth month) and


January {fourth month) preceding May would be averaged to

establish the base figure (Example 1) . 
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11

c:urrent i·ndex" shal 1 ..be ·a thre.e-mo.nth average of

·index figures published by 'said. CPL. The three months to

·9e JfSed .to establish s:ai:d av~rage shall be th·e fourth,


f i f th  <:tlld sixth' J'nonths pr~ceding   the a:d,justment d.ate ..

. : . - : ·  - . .

T~f;?·i

1

b¥se.figOt~~

1

! fop:·eac~h .s•utces~jye   adjustment shall be

tn'~: '

11

·(:uY-r~nl i n~.ex/

1

·' fi·gure~ u s : e d· in the 1 as t preceding

a:-,r;!Jo?t~:§Dl :pe.rW'd'· lExamp1 e 2..) .·· ·

-~~ .. . . : . -

E:x.aNp
1~ 
 1' ·

. -. -.-

, . , .. · · ! . : · r 
 - - -

Cur rc;ir it Index :121 . . .· .. · , , . · ...... · ..· . · ....


Base J i  gore nn =1.10 (AdJU'Stment Figure)

: I · · ,  <

EffectiN.e ltent.x l.ln·:::; Adjusted Rent


b~arfipJe 'B


.,. . .. .

~:~:;.~an~p!~;;x. n~, ;;.).;H· J~~ju~ttn~Pt Fi'gure)

Erif·.~ct.1}?t ·~~of, ;x. ln4:· .. ;: AaJ:Ws:t~a'.-i~~ent

;_ ~-  ~-  :  .

. irte. adj;u,sfment ·f~'gWi"\3··li? iben. lll'ttltjp1 ie.d by the' monthly

rgn.t ft,c:ift.J tfcie 

1

\iJ'Jited:t:n·g~"citl.];1fstro~nH1 ·period and t~e   new


rent i:s ·:ae:te.rm:i'ned\.: ···tl'si·.ng.:the':forggofog exarnp1e.s, i f the

ren t ' ..\'~. ,now '$1~,0;DO   per. month:, afi;er the fi r s t adjustment

·-· it:w~,11·:b~c$l,.lOJ:Yp¢'r:1J16ntfVC$1;nQo x 1 .1 0). In the

''":se;t;o:ntL ,a a jukfrne'r i:t. i t  :0ii r;·he.· $;f~.z54 p e r  month


.. ,(~'.f~'JQ0_,~,;~\:14):~ .·· ,; : · ,  :'.10,,'


c. . ..Ada+tf6na1 R<ent« ln addit:fQD t'Q::.the rent ·specified in

Subse.cttotr·3:~D2{9).:pe'refo, {as adjusted), on .or be.fore 60

days after ·th\F.ehcf:o:f'=eacm ·ieQ.s'e. year, LE$SH shal 1 remit

to CUY ,ten percent :CI-0.%) o f  i t s  gross income fro111 the

'polo , fp.c j]Hyfale xtess'·of te:n tiffleS the re'nt paid duririg

the 'previous- lease ,feat:. ·

Sxarnple:


The annual rent is  $2'5,200 per-year. Say LESSEE'S gross

income' is $3DO.;OOO', t:hen, the percentage rent due GIIY


would -be ca lcUTated as··fol lows:


Gross Income $300,.000


Less 10 ti111es the annual ren t

for th e polo fac i l i ty S252 ,000

· S: 4s,ooo


PerceQtage du~ CITY x .iD

Additiona1 rent equals $ 4,800
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RENT - - EQUESTRIAN CENTER (if approved and developed)


3.03 Minimum Rent.

a. Minimum Rent. In the event City Council approves of the

development of an equestrian center at a future date on a

portion of the premises, CITY and LESSEE agree that the

then .effective minimum rent for the entire premi.ses


(approximately 80 usable acres) will be apportioned 75


-· · pe_rcen.t to the polo facility and 25 percent to the eques-

trian-center. 'Fhe in i t ia l annual minimum rent for the

equestrian center shall be established by multiplying .25

by the then effective annual minimum rent for the entire


premises. The annual minimum rent shall become effective


upon commencement of the operation (defined as when


LESSEE begins to solicit business or receive revenue from


its equestri~n center).


If the minimum rent fqr the equestrian center is greater


than the pertentaga rent as required herein belowJ on a

calendar month basis, then 1/12 of the annual minimum


rent is required to he paid for that month. Minimum


rents are to be paid in monthly installments on or before

the day of the calendar month when percentage rents are

due pursuant to Section 3.04.

Provided, however, in the event that the combined total


percentage rent payments and monthly installments during

any lease year equal .or exceed the required annual mini-

mum rent frrr that year, then, for the balance of such


year, LESSEE shall discontinue paying monthly in stall-

ments of the minimum rent and shall .continue paying only

~ercentage rents until the beginning of the ensuing lease

year. Provided further, in the event minimum rents paid

plus percentage rents paid exceeds the annual minimum


rent and also exceeds the rent which would have been paid

if the percentage rent had been paid on total gross

income, the excess over the annual minimum rent shall be

credited against the next payable rent as i t  becomes due.

I t is  the intent of this provision that the LESSEE shall

pay monthly installments of the annual minimum rent as a

guarantee against the percentage rent requirement and


that the greater of the two requirements, minimum or

percentage, whichever occurs throughout the term shall

prevail on an annual basis.


b. Minimum Rent Adjustment. Effective at the beginning of

the fir s t day of the sixth lease year after the eques-

trian center operation corrrnences and at the beginning of

each two and one-half period ther-eafter during the term,
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the annual m1n1mum rent shall be eighty percent (80%) of

the annual average of actual rents paid or accrued during

the two years preceding. the adjustment date.. Said annual

minimum rent shall then be divided by twelve (12) to

establish the new monthly minimum rent. I t is recognized

that such adjustments sha 11 be ca 1cul ated by CITY upon


completion of payments due for the preceding rental


period in order to determine the amount of the adjust-

. men:ts to be effective on the dates stated herein. Unti 1

such calculation~s are comp.leted, LESSEE shall continue

paying monthly minimum rents at the prior rate. Any


additfona1 rehts determined by the adjustment to be due


for the months previously paid at the prior rate· shall' be

paid to ·crry withi.n th ir ty ( 31'.J) days foll owing written


notice. In no event s·h.all irny such minimum rent adjvst-

ment resu lt i ri a d.etreas.e fo· the minimum rent requirement


in effe.ct immediately prior to the adjustment date.


c. Percentage Rents. Percentage rents for the equestri·an

:center Will be calculated on a calendar-month basis and


will consist of the following percentages of the gross

income resulting from the use of the pre111i ses:

Perce'nta ges 

Ten Percent 

( 10%) 

Twenty-five Percent (25%) 

Ten Percent (10%) 

-9-

Business Activities


All activities except

sale of horses not owned


PY LESSEE and i ncorne frorn


vending machines.

Of commissions or any other


c-0mpensati-0n paid to LESSEE


or subles~ees for the right

to ·install or operate coin-

o~erated vending, game or

service machines or devices

on the premises, including


telephones, or 10% of the.

gross income of any such

coin-operated machines or

devices owned, rented or

leased by LESSEE or sub-

lessees for use oh the

premises.

Of actual commissions


received for brokerage of

horses.



· , .

} The t i iy  Manager in his sole discretion, may approve

J ' another percentage rate or flat rate of rent for each

other incidental service or.operation supplementary to

the permitted use (s) set forth under Uses~ hereof as may


be approved in writing by the City Manager prior to

commencement of su·ch other service(s) or operation(s}.


Provided, however, any activity conducted on the premises


wi.thout prior approval by the City Manager shall" be

~·.subject to the requirements of Section 3.09, UNAUTHORIZED


USE CMARGE, here.of.


d. Percentage Rat.e Adjustment. At 1 east four months pri.or

to the end of the tenth year following the equestrian


center's commencement of operations, the parties hereto,


by mutual consent or through,appraisal as hereinafter set

forth, will adjust the percentage rates of LESSEE'S gross

income attributable to the equestrian center to be paid

C1TY effective upon ths firs t day of the eleventh year

following commencement of operations. Said adjustment

wi 11 be. made to the degree necessary to provide a fair


renta 1 to CITY as determined by the City Manager and


LESSEE, taking into .consideration the criteria .set forth

in paragraph e. below. In the event that such adjustment

is not made by mutua.1 consent prior to two months before

the end of said ten-year period, then the parties hereto

will r.efer the matter to appra i sa1 under the terms

hereinafter set forth.


ea Percentage Rate Appraisal. In the event the parties do


ndt agree upon the amount of adjustment to said percent-

age rates as provided for in the previous section, then

the adjustment shall be determined by a qualified profes-

sional independent real estate appraiser selected by


mutual consent of the parties to this agreement from the

l i s t of appraisers approved by the CITY. In the event

the parties do not reach agreement as to selection of a

mutually acceptable appraiser, then CITY and LESSEE wi11


each select a qualified professional independent real .

estate appraiser who in turn will select a third quali-

fied professional independent real estate appraiser who


will be employed to set the percentage rates to be


applied to LESSEE'S gross income for the ensuing period

unt i 1 the next percentage rate adjustment. In the event

a mutually acceptable third appraiser is not agreed upon


between the two selected appraisers within ten days, then

the third appraiser will be appointed by the presidiny

judge of the Superior Court of the State of California,


County of San Diego, acting in his individual capacity~

upon application by either CITY or LESSEE with prior

notice thereof to the other party. In the event that the
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Superior Court Jµdge declines to make the appointment,


the part ie s hereto agree that the th ird appraiser sh all

be promptly determined in accordance with the ru le s of

the American Arb itration Association. Said th ird

ap·praiser shall complete the assignment within six ty (60)

days o f  appointn:ient. Each party sha 11 pay the cost of

H s 01-m se lec ted apprais·er and both CIT Y  ·and LE S? E E  agree


to equally share the cost of. th e th ird mutually sele cted

"'. . o·r c·oort appcd.nt·ed appra is er o r appraiser .appointed


throug.h arbitratJon. diTY anq LESSEE agree to accept and


be bound by the percentage rates 'determined by the

a·rprai$.er ,s.eJe:t:t:ed or appointed to comp1 ete the

·assignment.


ln estab 1:i shtng the percentage rates fo r the items under

controversy, the' appraiser' sh all cons1der the CITY'S


property as a fe.e simple abs-olute es ta te ,  as -vacant and

av ailable. fpr ·,a fu ll le ase term equal to the i riitial fu ll

term Of th is lea.s.e: on the 9pe1f market for the authorized


purpo.ses of thi·s· 1 eas:e. a t the comrnenc.ement of the rent a 1

period µnder review." lheiapprciiser will b.e guided by

p;revaili ng. marf<.et· percentage rates for simi 1 ar opera t i  oris


prJ inarily within the ~0utq;<~rn   .California· area:, i f avail-

ab le . In the, event the appratsa 1 is not completed in

tiflle to permit th:e percent.a'ge adjustment to be made,

LESSEE agrees to continbe to pay rent i.n a·ccordance wHh

the then e)d sting lease rates and the adjustment, when


determined, w i l l be re troac tive to said e ff ectiYe date of

re'ntal adj:ustrne=nt a:s ·J1ere\n~bove e,stabHshed. Any defi-

ciency shall be pa'id by LESSEE to CTTY wi.thin sixty (60)

days a ft e r determination of the new percentage ra te (s ) .

ln" no evl;!.nt, however, shal 1 any re nt adjustment re su l t in

any decrease in a,ny percentage rental ra te .

3.04 Payment Procedure. On or before th.e 1 as t day of the calenda.r


month following the calendaYmonth in which the gross income

subje ct to rents was earned, LESSEE wi 11 provide CITY with a

co rrec t statement from the equestrian center together with a.

payment of ren t on a ll applicable gross receip ts in a form

sel£ cted by CITY. The statement w ill be signed by LESSEE or

i t s  sublessee or an authorized agent, a ttes ting to the


accuracy thereof-,whi ch ·shall be 1egal ly binding upon LESSEE


or i t s  suble ssees. Each statemen t.will in dic ate or include as

to the equestrian c~nter:

a. Dne~twelfth of the arinual minimum rent until the fu ll

annual ren t is achieved in any lease year.

b. Total gro,ss re ceip ts for the su bje ct month, itemized as

to business categories for which separate percentage
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rents are established. A gross receipts breakdown of

each business conducted on the premises must be included

when a reported category shows gross income to be from


more than one business operation.

c. The percentage rental due the CITY, computed and totaled.


d. The accumulated'total of all rents previously pa,d for

. the current lease year.

' · 
 .

- 

e. Payment in the greater of the two following amounts:


One-twelfth of the annual minimum rent or the total


percentage rent due CITY computed as described in this

section. . '

3.05 Gross Income. 

11

Gross income or receipts

11 

as used in this


lease shall include all income resulting from the polo

'fac i l i ty and the equestrian center (if approved and developed)


from whatever source derived whether received or to become


due. Gross income shall include, but not be limited to,


income from membership sales (ex~ept as provided in Section

3.06 herein), dues, all fees paid by members of LESSEE,


brokerage cormniss ions, fees and proceeds retained by LESSEE in

the transfer of a membership or sale of a membership in

LESSEE. Provided, however, gross income shall not include

federal, state ·or municipal taxes collected from the consumer


{regardless of whether the amount thereof is stated to the

consumer as a separate charge) and paid over periodically by


LESSEE to a governmental o:gency accompanied by a tax return or

statement as required by la \'/ , Possessory interest taxes ·Or

other property taxes shall not be deducted by LESSEE in

computing gross income. Gross income shall not include

refunds for goods returned for resale on the premises or

refunds of deposits. The amount of such taxes and refunds

shall be clearly shown on the books and records of LESSEE or

its sublessee. The percentage rent shall be calculated and


paid by LESSEE on the basis of said gross income whether the

income is received by  LESSEE or by any sublessee, permittee or

1i censee, or their agents and all gross income received by. any


sublessee, permittee, li~ensee or other party as a result 6f

occupancy of said premises or the operation thereof shall be


regarded as gros~lncome of LESS£E for the purpose of calcu-

lating the percentBge rent hereunder required to be paid by


~.~SSEE to CITY, except as may be otherwise specified by or

pursuant to this lease. Notwithstanding the above, income


received by any 1i censee or permittee as a result of any


activity that occurs without the LESSEE's knowledge or consent

shall not be regarded as gross income of LESSEE.
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3.06 Exclusi-0ns from Gross Income for Capital Expenditures.


On or before sixty (60) days after t.he end of each lease year,


LESSEEshal1 provide to CITY all vouchers, receipts, and

invoices docume~ting the total cost of Capital Ixpenditures


(defined to ~e those expenditures se t forth in Exhibit B

herein) incurred .by LESSEE during the preceding lease year.


N.otwithstandiilg the provisions of Section 3.05 above.; income


received by LESSEE from membership sales shall not be included

in· Gross Income fqr purposes of calculating the percentage

rent due. under .s:ectio:n 3.02{c) above,· exc~pt to the extent


that such income rete,ivi::d by LESSEE (a) during a;ny sjngle


1 ease year exceeds the tota·l co st. of Capita 1 Expenditures

incurred by LESSEE during that same lease year, or (b) exceeds

a cumulative totC1.T .of $750,000 :at. any time during the term of

the 1.ease. In th:e event that the tota1 cumulative income from


members.hip sales over thg t~hll of the lease exceeds $750,000,

al 1 income in excess of $750 ,ODO sha 11 be deemed gross income


for the remail')der of the, term of the lease.


3.07 Inspection of Records.

a. Record's! LE:SSEE a11d apy sublessee., pen)littee, or

litense_e shall ; at all time,s during the lease term, keep


or cause to be kept true and tompl ete b.ooks, records and


accounts of .all fi.nancta'l trahsaeti ons in the opera t i on


of the polo fac ili ty and the equestr"ian center ( i f

approved and developed) and financi.al transactions


resulting. from the use of the. p:remi ses. The records

shall be supported by source documents such as sales


s lip s , daily ca~.h register tapes, purchase invoices or

other documents as necessary to a 11 ow CITY to eas 1 ly

determine the total gross income,.


Any retail sales or charges will be recorded by means of

cash re g is ters  or other comparable devfces v1hich display


to the customer the amount of .the transaction and auto-

matically issues a receipt. The registers will be

equipped with devices that 1 ock sa1 es to ta 1s and other ·

transaction numbers and sales details that are not reset-

table. Totals registered shall be read and recorded at

the beginning and end of each business day.

- .

In the event of admi ss i-on charges or renta1 s , LESSEE


shall issue numbered tickets for each such admission or

rental and shall keep an adequate record of such tickets,

as wel1 as a record of unissued tickets.

All retail sales and charges may be recorded by a system

other than cash registers or other comparable devices

provided such system is approved by CITY.
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b. Financial Statements. Within sixty (60) days after the

end of each lease year as previoµ sly established herein,


LESSEE w ill ,  at i t s  expense, submit to CITY a statement


in which the total gross receipts and the corresponding


amounts of rents pa i cl CITY from. the polo fac i l i ty  and the

equestrian center ( i f appro~ed and developed) for the

year are classified according to the categories of

business established fo r  any percentage rental and for

-· .ahy other business conducted on or from the premises.


Said s.tatement s}lall be signed by LESSEE or i t s autho~

rized agent, attesting td the accuracy thereof, which

s.hall 6e leg.ally binding upon LESSEE.


c. Right to Inspect. All LESSEE'S books of account) records

and supporting documentation, as de·scribed under a.

Records will be kept at le ast five years and made avail-

able to CITY in one locatio.n within the City of San

Diego. Said books and records shcill be maintained s.epa-

rate from al 1 other accounts not re la ting to the lea.sed

premises. The CITY, a t i t s  diStretio11, shall have the

right to inspect and audit the business of LESSEE, i t s

agentsr sublessees, concessionaires and licensees operat-

ing on and in connection, with the premises as necessary


and appropriate for CITY to determine the amounts of rent


due CITY in compliance with the requirements of th is

lease. ·

On CITY

1 

S req~est, LESSEE will promptly provide, at

LESSEE'S expense, any necessary data to enable CITY to

fully comply with a 11 requirements of the state or

federal government for lease information or reports


concerning the premises. Such data will include, i f

required, a detailed breakdown of LESSEErs receipts and


expenses.


d. Audit Cost. The full cost of the CITY'S audits will be

borne by CITY unless one or both of the following condi-

tions ex is ts , in which case LESSEE hereby agrees to pay


CITY'S cost of audit:


(1) The audit reveals an underpayment of more than five

percent.. (5%) or more than $10,000, whichever is less


between the rent due as reported and paid by LESSEE


pursuant to this  lease and rent due as determined by

the au dit; or

(2) LESSEE has failed to maintain complete and true


books, records, accounts and supporting source

documents in s t r ic t accordance with the Inspection


of Records Section.
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LESSEE shall pay a.ny deficiency determined by the audit


plus in terest orr such amount as defined in the Delinquent

Rent provision of this  leas.e within th irty ( 3 0)  days of

notice there6f by CITY. CITY will credit ahy overpayment

against incorning rents · .  Any overpayment determi.ned after

the er:idof this lease·will be refundec! by CITY within


thir~y {30} days. o f confirmation by the City Manager of

the audit findings.


e. Default · . LESSEE~$ fai)ure to keep complete and accurate


recor.ds by means of double entry bookkeep; ng and make

them' avai la.bi e ·fo r CITY inspection is ,  1 i ke a 11 other ·

failures to comply ylith COY'en,a:J)ts .of this 1 ease, a breach

·of thi s  lease and cause for termination. 

. . . . .. . . . . .


3.0B Delinquent Rent and .Audit Fees. I f the LES-SEE fails to pay

the ren t .~h.en due., :the LESSEE wi Tl pay in ad di tio.n to the

u.npaid -re.trts, fiye_ percent (5%) of tbe delinquent rent. If

th e re n t 1.s s t fi l Unpald.:at th~ en,d of fifteen ( 15 )  days, the


LE~SEE sha:l l p-ay an additionaJ five p.ercent (5%) [be1rfg a

~otaT, of t§!n perce11J; {10%}] which is hereby mutuany ·agreed by


th~· parttes. to _be p.pprppriate to compensate CITY for loss


resill.ting fr,om rent.al d~linq_u:e.ncy; including lost in terest ,

G i p p br tffni ti es,. 1 egal c6sts, arid the cost of servicing the.

delinquent account.


In the event that the CI.TY audit, i f  applicab1e, dis.c1oses

that the re nt fo r the au9i.te:d period has been underpaid in

excess of five percent (5%) of the total reqi.dred re nt , then

LESSEE shall pay CITY the cost of the audit pl us ten percent


(10%) per year on the amount by which said rent v1as underpaid

in .. ad.dition to the unpaid ren,ts as shol'ln to be due CITY as

compensation to CITY for administrative costs and loss of

in tere st as previously described herein. In the event the

CITY audit discloses that the unpaid rent is 1e·ss than fiv e·

percent of the tota 1 re nt, then in  th:e .event LESSEE fa i 1s to

pay said unpaid rent within th irty (30') days after written


notice from CITY, an additiQnal fee of ten percent (10%) of ·

said unpaid amount shall be added to the unpaid amount to

compensate CITY for costs and losses rlue to such nonpayment.


LESSEE agrees to pay such amounts and further agrees that the

specific la te charges represent a fair and reasonable estimate


of the costs that CITY will incur from LESSEE

1 

S la te payment.


Acceptance of la te charges and any portion of the la te payment


by CITY shall in no event ·constitute a waiver of LESSEE


default wtth :respect to 1 ate pa.Yment, nor prevent CITY from

exercising any of the other rights and remedies granted in

this Tease.
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3.09 Unauthorized Use Charge. ~ESSEE will pay CITY twenty percent

(20%) of the gross receipts for any service or use that is not

permitted by this lease. This payment is subject to the due


date provided in this lease for rental payments, and the

provisibn for delinquent rent. The existence of the twenty.

percent (20%) charge in this clause and the payment of this


charge or any part of i t ,  does not constitute an authorization


for a particular service or use, and does not waive any CITY


rights t o  terminate a service or use or to default LESSEE for

participating in or allowing any unauthori.zed use of the

l eas'ed .prelill se s. ·

SECTION 4: ASSIGNMENT


4.01 Time is of Essence; Provisions Binding on Successors. Time is

of the essence of a ll of the terms, covenants and conditions

of this 1 ease and, exce.pt as otherwise provided herein, a 11 of

the terms, covenants and conditions of this lease shall apply

to, benefit and bind the successors and assigns of the respec-

tive parties, jointly and individually.


4.02 Assignment and Subletting. Subject to prior CITY approval in

each instance, LESSEE may assign this lease and any interest


herein and may sublease any portion hereof to an assignee or

subles~ee who has, in the opinion and in the sole and absolute

discretion of the City Manager, the financial capability and


overall competence to successfully operate the assigned or

subleased portion of the premises in a manner at least compa-

rable to the operations of LESSEE. This lease and any


interest herein shall not be assignable by operation of law


without the written conse.nt of the CITY. 

11

Assignment.

11 

for

the purposes of this clause shall include any transfer of any


owner~hip interest in this lease by LESSEE or by any partners,


principals, or stockholders, as the case may be, from the

ori gi na l LESSEE, its genera 1 partners, or princ i pa 1 s.

Approval of any assignment or sublease shall be conditioned

upon the assignee or sublessee agreeing in writing that i t

wil 1 assume the rights and obligations thereby assigned or.

subleased and that i t  will keep and perform all covenants,

conditions and provisions of this agreement which are applica-

ble to the rights acquired. The City Manager may require, as

a condition to approval of any sublease or assignment, that

the proposed sublessee or assignee pay additional rent to CITY


t6 equal the full fair  market rent justifiable at the date of

such proposed sublease or assignment and that this lease or

the requested sublease otherwise be revised to comply with

standard CITY lease requirements that are then current.
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4.03 Encumbrance. Subject to prio r consent by the CITY, which

sh all not be unreasonably withheld, LESSEE may encumber th is

lease , i t s  leasehold es ta te and i t s  improvements thereon by

deed of t r u s t ,  .mortgage, ch a t te l mortgage or other secu rity

instrument to assure the payment of a promissory note or notes


of the L~SSEE, u~on the express conditi-0n th a t the net pro~

ceeds of such loan or loans be devoted exclu siv ely  to. the

purpose of deve1 bping the 1 eased premises in  accordance with

thE' ·sec± i on. hereof entit1  ed Deve:l opme.nt Plan; however, a

reasonab lepo rtion o f the 1oan proceeds may be disbursed for

paymeht .of in cid ental costs ' of construction, in cluding but not


lim ited to th.e following~   . .o ff-s ite improv'ements for se rv ic e

of the premises; on-s ite improvements; escrow charges;


premiµms fo r  hazard insurance, or. other insurance or bonds

reqµ jred tiy C!TY; t i t l e  insurance.premiums; reasonable loan

costs such as dis.counts, in te re s t and commissions; and ai:-chi-

te c tu r a l ,  engineering and attorn ey 's. fees and such other nor-

mal expenses in cid ental to such construction.

Any subsequent e:ncu.m.brances on the prerni ses or on any perma-

nent improvements thereon mu~t   f i r s t  have the appro val' in

w riting , of the City Manag€r. Suc.h subsequel\t encumbrances

shall also be fo.r the ex:c]usive purpose of development of the


premises. Provided, hov1ever, a fte r the p.remises are fu lly

developed i n accor.dance 111ith sa id development plan to the


sa t is fa c t io n of the City Manager, proceeds from re fin ancin g or

from such subsequent encumbrances may be. used to reduce


LESSEE'S equity so long a~ there is also substantial benefit

to the CITY therefrom. 1he City Manager sha 11 have th e so le

and abso1 ute di s t r e t i on to approve or di sapprov.e any such

proposed subsequent encumbrance, including but. not lim ited to

amend.ing the 1 ease to provide then current rents and

pro vis io ns.

In the event any such approved deed of t r u s t ,  mortgage or ·

other secu r i ty type instrument should at. any time be in

defau lt and be forec1 osed or transferred in 1i eu of fore cl o-

su re , the CITY will accept the approved mortgagee or bene-

fic ia ry  thereof as i t s  new tenant under th is le ase with all

the r ig h ts ,  priv ileges and duties granted and imposed in th is

lease . 

- . . 


Any defau lt ,  fore clo su re or sale  pursuant to said  deed of

trust~ mortgage or other secu rity instrument, shall be in valid

with respect to th is le ase without prio r notice thereof to and

approved by CITY. Upon prior approval by CITY, said  mortgagee


or benefic iary may assign th is le ase to i t s  nominee, i f nomi-

nee is a r.eputable, qualif ie d and financially re sp onsible

person in  the opinion of CITY. Any deed of t r u s t ,  mortgage or

other secu rity instrument sh all be su bject to a ll of the
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terms., covenants and conditions of this 1ease and sha 11 not be


deemed to am.end or alter any of the terms, covenants or

conditions hereof.

4.04 Defaults and Remedies.


a. Default. In the event that:


( 1)  LESSEE sha 1T defau1 t in the performance of any


e:ovenant or. condition required by this lease to be


performed by LESSEE and shal1 fail to cure said

default within thirty (30) days following written

notice thereof frorn CITY; or ·

(2) LESSEE shall voluntarily file or have involuntarily


filed against i t  any petition under any bankruptcy


or insolvency act or law; or

(3) LESSEE shall be adjudicated a bankrupt; or

(4) LESSEE shall make a general assignment for the

benefit of creditors;


then CITY may, at i t s option, without further notice or

demand Upon LESSEE or upon any person claiming through

LESSEE, immediately terminate this lease and all rights

of LESSEE and of all persons claiming rights through

'LESSEE to the premises or to possession thereof; and CITY


may enter and take possession of the premises. Provided,

however, in the event that any default described in

Paragraph a.(1) of this section is not curable within

thirty (30) days after notice to LESSEE, CITY shall not

terminate this lease pursuant to the default i f LESSEE


immediately commences to cure the default and diligently


pursues such cure to completion.

In the event that there is a deed of trust or mortgage on


the leasehold interest, CITY shall give the mortgagee or

beneficiary written notice of the default or defaults

complained of, anrl the mortgagee or beneficiary shall

have thirty (30) days from such notice to cure the

default(s) ..ur, if any such default is not curable within

thirty (30) days, to commence to cure the default(s) and


diligently pursue such cure to completion. The thirty-

day peri~d may be extended during such time as mortgagee


or beneficiary pursues said cure with reasonable

diligence.
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b. Remedies. If the mortgagee or beneficiary shall be

required tO' exercise i t s  rig ht to cure said default or

defaults through lit ig a tion or through foreclosure, then

CITY shall have the option of the following courses of

action in order that the defau1 t or defaults may be.


expeditiously corrected:


(1) C1TY may correct said default or defaults and charge

the cdsts thereof to the account of the LESSEE,


~ihich charge shall be due and payable on the date

that the rent is next due after presentation by CITY


to LESSEE and mortgagee or beneficiary of a sta te -

ment of .said costs.


(2) CITY may correct said default or defaults and may


pay the costs thereof from the proceeds of any

. insurance fund he l:d by CITY, CITY and LESSEE or by

CITY and mortgagee Pr bi=neficiary~ or CITY may u-se


the funds .of any faithfu l performance or cash bond


on deposit with CITY, or CITY may ca 11 on the bond-

i ng agent to co rrect the default or ·defaults or to

pay the costs of correction performe.d by or a t the

direction of CITY.


(j) CITY may terminate th is lease as to the rights of

LESSEE by assuming or causing the assumption of

l ia b i l i ty  for any tru s t deed or mortgage. LESSEE


a.grees to assurrii:: and pay any and all penal t i  es or

bonuses requited by the benefici ari es, trustees or

mortgagees as a condition for early payoff of the

re la ted obligations by CITY. CITY may, as an alte r-

native. substitu te for the terminated LESSEE a new


LESSEE reasonab1y satisfactory  to the mortgagee or

beneficiary. Any. reasonable cost incurred by CITY


in releasing to a new tenant shall be the respons·i-

b i l i ty  of the terminated LESSEE, and LESSEE hereby

agrees to reimburse CITY for any such costs.


Should the default or defaults be noncurable by LESSEE,


then 1rny lender holding a beneficial interest in the

leasehold whose qualifications as an assignee have been

approved by-CHY shall have the absolute right to substi-

tute i t s e l f to the esta te of the LESSEE hereunder and to

.commence performance of this  1 ease. I f  such mortgagee or

beneficiary shall give notice in writing of i t s election


to so substitu te i t s e l f within the thirty-day period


afte r receiving written notice by CITY of the default and

the default, i f curable, is cured by such mortgagee or

beneficiary, then this  lease shall not tem in ate pursuant


to the default. In that event, the CITY expressly
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consents to the substitution and authorizes the mortgagee


or beneficiary to perform under this lease with all the

rights, privileges and obligations of the LE SSE E , subject


to cure of the defau1t, i f possible, by mortgagee or

beneficiary. LESSEE ex'pressly agrees to assign an its

interest in and to its leasehold estate to mortgagee or

beneficiary in that event.

c._ . . Abandonment by LESSEE. Even though LESSEE has breached


the lease and agandoned, the property, this 1ease sha 11

continue in eff.ect for. so long as CITY does not terminate

this lease, and CITY may enforce all 1ts rights and reme-

dies hereundi=r, including~ but not limited to, tbe right


to recover the rent. as i i  becomes due, pl us damages.


d. Waiver. Any CITY waiver of a default is not a waiver of

any other defa·ult. Any waiver of a default must be in

writing and be executed by the City Manager in order to

constitute a valid and bindi.ng waiver. CITY delay or

failure to exercise a remedy or right is not a waiver of

that or any other remedy or right under this lease. The


use of one remedy or rig~t for any default does not waive


the use of another remedy or right for the same default

or for another or later default. The CITY

1

S acceptance

of any rents is not a waiv~r of any default precedin9 the

rent payment. CITY and LESSEE specifically agree that

the property constituting the premises is CITY-o.wned and


held in trust for the benefit of the citizens of the City

of San Diego and that any fa i 1 ure by the City Manager or

the CITY staff to discover a aefault or take prompt


action to require the cure of any default sha 11 not

result in an equitable estoppal, but the CITY shall a t

all times, subject to applicable statute of limitations,


have the legal right to require the cure of any default

when and as such defaults are discovered or when and ~s

the City Council directs the City Manager to take action

or require the cure of any default after such default is

brought to the attention of the City Council by the City

Manager or by any concerned citizen.


4.05 Eminent Domain. If all or part of the premises is taken

through .condemnati9n proceedings or under threat of condemna-

tion by any public authority with the power of eminent domain,


the interests of the CITY and LESSEE (or beneficiary or

mortgagee), will be as follows:

a. In the event the entire premises are taken, this lease

shall terminate on the date of the transfer of t i t le  or

possession to the condemning authority, whichever fi r s t

occurs.
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b. In the event of a partia l taking, i f,  in the opinion of

the CITY, the remaining part n f the premises is unsu it -

able for the le ase operation, th is lease sh a ll terminate


on the date of the transfer of t i t l e  or possession to the

condemning au tho rity , which ever fi r s t  occurs.


c. In the event of a p a r t ia l taking, H , in the opiQion of

the tITYt tbe remainder of the premises i s  su itab le for

-··continued le ase operation, th is lea.se shall terminate in

regar:d~to the portion taken on th.e date of the transfe r

o f t i t 1 e  or po.ssession·of the condemning au tho rity ,

whichever occurs f i r s t  1 but .soa 11 continue for the por:-

tion not taken. 'fhe minimum rent sh all .be e.quitably


reduced to re fle c t the portion of the premises ta.ken.


d. Av1ard. All rnonies 9-Warded in ariy such taking sha11

be~ong to CITY whether such taking resu1 ts in diminution


in value of the leasehoJd or the fee or 'both; provided,


however, LESSEE' s·hall be en ti t led to any awaro at.t.ribl!t-

ahle· t( )  the taking of, or damages to, LE SSE E 'S then

remaining le ase hold in te re s t in in s ta l la t io n s or improve-

ments o f  LESS.EE. CITY shall have no liab11 i ty  to LESSEE


for any award not :Prov1ded by the condemning authority .

e. Tr.ans fer. CITY has the righ t to tran sfe r the CIT'{

1 

S

in te re s ts in  the premises', in li:eu of condemnat1on, to

any authority en t i t le d to e;<erc.ise the power of eminent


.domain. I f a tran s fe r occurs, the LESSEE shall re ta in

i t s  posses.sory fotere 's t in the fa i r market va 1 ue o f any

improveme;nts placed on the premises in accordance with


th i s "l ea se.

f .  No Inverse Condemnation. The exercise of any CITY rig h t

un~er   th is le ase shall not be in terp te ted as an exercise


of the power of eminent domain and sh all not impose an:Y


1 i abi1 i ty upoil CITY for inverse condemnation.


SECTION 5: rnsUR.AttCE RISKS/SECURITY


5.01 Indemnity. LESSEE a t a l l times sh all re1 ieve, indemnify,


pro tect and save-£TTY ?nd any and all of i t s  boards, office rs ,

agents and employees harmless from any and all claims and

d~mands, ac tions , proceedings, losses , lien s , costs , judg-

ments, c iv il fin es and pen alties of any nature whatsoever in

reg.ard to or resu lting from the use of the premises,


in cluding , but not lim ited to , expenses incurred in legal


actions, death, in ju ry or damage th.at may be caused d irec tly

or ind irec tly by:
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a . Any unsafe or defective condition in or on the premises


of any nature whatsoever which may ex is t by reason of any

a c t ,  om ission, neg le ct, or any use or occupation of the

premises,


b~ Any operation , use -0r occupation conducted on the

premises'

c . . Any a.ct, omission or negligence on the part of LESSEE,


-· i t s  employees, ag en ts, su blessees, inv ite e s ,  licensees;

or

d, Any fa i lu r e  by LESSEE to comply or secure compl i a nee with


any of the le ase terms or co nditions.

5.02. Insurance. LESSEE sha11 take out and maintain a t  a l l times


during the term of th i s le ase the following insurance a t i t s

so le expens,e: ·

a . Public l i a b i l i t y  and property damage insurance in  the

amount o f not le ss than ONE M ILLION DOLLARS ( $ 1,000,000) 


COMBINED SINGLE LIMIT LIABILITY with an occurrence claims


fonn .. This policy s.hall cover a11 in ju ry or damage,

in clu din g death, suffere,d by any party or p a r t ie s ,  from

acts or fa i lu re s to act by CITY or LESSEE or by autho-

riz ed representatives of CITY or LESSEE, on or in

connection with the use or operation of the premises.


b. F ire , extended coverage and vandalism insurance policy on

a 11 insu rab le property. on .th~ premises, in an amount to

cover 100 percent of the replacement cos t . Any proceeds


from a loss shall be payable jo in t ly  to CITY or LESSEE.


The proceeds ~hall be placed in  a t r u s t fund to be re in-

vested in  re buildin g or re pairing the damaged property.


I f there i s  a mortgage or t r u s t deed on the leasehold jn

accordance with the Encumbrance section here of, the

proceeds may be paid to the approved mortgagee or benefi-

c ia ry so long as adequate provision reasonably sa tisfac:-

to ry to CITY has been made in e.ach case for the use of

a 11 proceeds for repa ir and res to ra tion of damaged or

destroyed improvements on the premises.


c. Conditions. All insurance polic ie s will name the CITY as

an add itional in sure d, pro tect the CITY again st any legal


costs ih defending claims and will not terminate without


s ix ty (60) days

1 

p r io r written notice to the CITY. All

insurance companies must be sa tis fac to ry to th.e CITY and

licensed to do business in Calif ornia . All polic ies will


be in  e ffe c t on or before the fi r s t  day of the lease ,

except "course of co nstruction fi r e  insuranceu shall be
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in force on commencement of al1 authorized construction


; on the premises and full applicable Fire Insurance cover-

age shall be effective upon completion of each insurable


i.mprovement. A copy of the insurance pol icy will. remain

on fi le  with CITY during the entire term of the lease.


At leas t th ir ty  (30) days prior to the expiration of each

policy, LESSEE shall furnish a certifi~ate(s) showing


that a new or extended policy [las been o'btained which

meets the terms of this lease .

...

-

d. Modification. Cl.TY, at 'its dis·cretion, may require the

.revi s'ion of amounts and coverages a t any time during the

term by giving LESSEE sJxty (60:) days' prior written ·

notice. CITY.

1

S requirements sha11 be designed to assure


protecti-0n from and against the kind and extent of risk

existing on the premises, LESSEE also agrees to acquire


any addit:ional insuranc~ required by CITY for new


improvements, in :order to meet the .retjai rements of this

le ase.

e. Ace i de.nt Reports, ,LESSEE sh all report to CITY any a cci-

dent causing mote than Ten Thousand Dollars ($10,000)


worth o f property damage or any SJ:rious injury to persons

on the premises. This report 'shall contain the name~ and

addresse~ of the.~arties involved, a statement of the

ci rci.Jrnstances, the date and hour, the names and a.ddresses

of any witnesse·s and othe.r pertinent information,


f. Fa 1 lu re  to Comply. I f. the LESSEE fai 1s or refuses to

take ou t and maintain the required insurance, or fa ils to

provi~e the proof of coverage, ~ITY has the rig ht to

obtain the insurance. LESSEE shal 1 reimburse CITY for

the premiums paid with in terest at the maximum allowable


legal rate then in effect in California. CITY shall give

notice of the payment of prerni urns within th ir ty (30) d~ys

of payment stating the amount paid, names of the insurer


or in su re rs atid rate of in terest. Said reimbursement and

in te re s t shall be paid by LESSEE on the fi r s t (1 st) day.

of the month following the notice of payment by CITY.


Notwithstanding the preceding provisions of this  Subsection


f . ,  i f LESSEE fa i ls or refuses to take out or maintain insur-

ance as requ ir ed in ' this  lease or fa tls to provide proof of

insurance, CITY has the right to rleclare this  lease in default


w'lthout fu rther notice to LESSEE .and CITY shall be entitled to

exercise all legal remedi~s in the event of such default.
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5.03 Waste, Damage or Destruction. LESSEE agrees to give notice to

the CITY of any fire or other damage that may occur on the

leased premises within ten {10) days of such fire on damage.


LESSEE agrees not to commit or suffer to be committed any

waste or injury or any public or private nuisance, to keep the

premises clean and cl ear of refuse and obstructions, and to

dispose of all ~arbage, trash and rubbish in a manner satis-

factory to the CITY. If the leased premises shall be' damaged


by~any cause which puts the p'rem1ses into a condition which is

not decent~,.:   s.afe, heal thy and sanitary, LESSEE agrees to make


or cause to be ma:de full repair of sai:d damage and to restore


the premises to the condition 1-1hi ch existed prior to said

damage, or at th·e CITY'S option, LESSEE agrees to clear and

remove from the leased premises o,11 debris resulting from said

damage and tebuil d the premises in accordance with pl ans and


specifications previously submitted to the CITY and approved

in writing in order to replace in kind and scope the operation


which e~isted prior to such damage using for either purpose

the insurance p~oceeds as set forth iTI Section 5.02,


Insurance, hereof.


LESSEE agrees that preliminary steps toward performing

repairs, restoration or replacement of the premises shall be

commenced by LESSEE within thirty (30) days and the required


repairs, restoration or replacement sha11 be completed within


a reasonable time thereafter. CITY shall allow an equitable


deduction in the minimum annual rent requirement for such

period or periods that said premises are untenantable by


reason of such damage. ·

5.04 Security Deposit. A security deposit shall be paid to the

CITY by LESSEE in the sum of Dne Thousand Dollars ($1,000)· on

or before the effective date of this lease. All or any

portion of the principal sum shall be available uncon-

ditionally to CITY for correcting any default or breach of .

this lease by LESSEE, LESSEE'S successors or assigns, or for

payment of expenses incurred by CITY as a re sult of LESSEE 

1 

S

failu re to faithfu lly perform all tenns, covenants and condi-

tions of this lease.


The security deposit shall take one of the forms set out

below:

a.. Ca sh. Cash deposits s ha 11 be deposited with C !TY and


CITY shall not be liable to LESSEE for any in tere st

thereon. Provided furtherJ any in tere st earned by CITY


from such deposit or redeposit shall be and remain the

property of CITY.
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b. An instrument(s) of credit from one or more financial


institutions, subject to regulation and insurance by the

state or federal g.overnment, pledging that the fUnds are

on deposit and guaranteed for paYrnent, and agreeing that


any or a 11 sha 11 be paid to CITY or orrler upon demand by


CITY.


The financial institution and the form of any instrument

pl~dging the funds must be approved· by the CITY ·

..


- 

LESSEE will maintain th~ required security deposit throughout

the lease term .and for ninety (90) days thereafter un.less .

previously released by the :CITY. Failure to do so shall be


considered a defa·ult and is grounds for immediate tenninq.tion

of this l~ase.

Ln the event CITY utilizes ali or any pDrtion of the security


d~p0$it, LESSEE shall reimburse the deposit within ten (IO)

days of noti r::e from CITY to bring the security dep.os 1 t up to

the full specified ci.mount,


The security or any balance thereof wll 1 be returned to the

LESSEE within ninety (90) days follovting expiration or termi-

rtation of this lease, provideq LESSEE has faithfully complied


with all terms, ~ovenants and conditions hereof.

The 'security depos.it may be increased by CITY proportionate to

any incr~ased performance or rental 1; abi1 ity of LESSEE upon


sixty ( 60)  days

1 

prior viri'tten notice from CITY of such

required increase. ·

SECTION 6: IMPROVEMENTS/ALTERATIONS/REPAIRS


6.01 Acceptance of Premises. By signing this lease, LESSEE repre-

sents and warrants that i t  has independently inspected the

premises and made all tests , inve~tigations and observations

necessary to satisfy i ts e lf of the condition of the premises.

LESSEE agrees i t  is relying solely on such independent inspec-

tion, tests, inv~stigations and observations in making this


lease. LESSEE further acknowledges that the premises are in

the condition caJJ ed for by this 1 ease, that CITY has per-

formed all work with respect to the premises and that LESSEE


d.oes not hold CITY res pons i bl e for any defects in the

premises. Further, LESSEE acknqwledges that the premises lie

within the floodplain of the San Dieguito River and is subject


to ·inundation, the existence of reservations contained in the

deed from Watt Industries/San Diego, Inc., to the City, the

~xistence and location of easements encumbering the premises,

that the property does not have frontage along or access
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rights to El Camino Real and that CITY has made no representa-

tions regarding the availability of water for use on the

premises.

6.02 Entry and Inspection. CITY reserves and shall always have the

right to enter said premises for the purpose of viewing and


ascertaining the condition of the same, or to protect its

intarests in the premises or to inspect the operatioris con-

du..cted thereon. In the event that such entry or inspection by


CITY dfscloses that said premises are not in a decent, safe,

healthy and sanitary condition, CITY sha·l l have the right,


afte.r ten (10,) days 

1 

written notice to LESSEE, to have any.

necessary maintenance work done for and at the expense of

LESSEE and LESSEE hereby agrees to pay promptl,y any and a 11


costs incurred by CITY in having such necessary maintenance


'11ork done in order to keep said premis.es in a decent, safe,

healthy ~nd sanitary condition. Further, if at any time the

CITY determines that said premises are not in a decent, safe,


he-althy and sanitary condition, CITY may at its sole option,

without additional notice, require lESSEE to file with CITY a

faithful performance bond to assure prompt correction of any


condition which is not decent, safe, healthy and sanitary.


Said bond shall be in an amount adequate in the opinion of the

CITY to correct the said unsati sfac.tory condition. LESSEE


shall pay the cost of said bond. The rights reserved in this


section ~hall not create any obligations on CITY or increase

obligations elsewhere in this lease ;~posed on CITY.


6.03 Maihtenance. LESSEE agre~s to assume full responsibility and


cost for the operation and maintenance of the premises

(including l i t t e r and weed abatement) throughout the term.

LESSEE will make all repairs and replacements necessary to

maintain and preserve the premises in a decent, safe, healthy

and sanitary condition satisfactory to the CITY and in com-

pliance with the Development Plan described in Section 6.12

hereof and with all applicable laws.

6.04 Improvements/Alterations. No improvements, structures or

installations shall be constructed within the premises and the

premises may not be altered by the LESSEE without prior writ-

ten approval by the City Manager. Further, LESSEE agrees that

major structural-or architectural design alterations to

approved improvements, structures or installations may not be


made on the premises without prior written approval by the

City Manager and Watt Industries/San Diego, Inc., or its

successors and such approval shall not be unreasonably with-

held. This provision shall not relieve the LESSEE of any


obligation under this lease to maintain the premises in

decent, safe, healthy and sanitary condition, including struc-

tural repair and restoration of damaged or worn improvements.
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The CITY sh all not be obligated by this lease ta make or

assume any expense for any improveme.nts or a lte ra ti ans.

6.05 Utili t ie s . LESSEE agrees to order> obtain and pay for all

u t i l i t iB s and service and in stallation charges in connection

with the developmeht and operation of the leased premises.

All u t i l i t i e s will be in stalled underground.

6.06 Construction Bond. Whenever there is any construction to be


performed 0t1 the prem.i ses, LESSEE shall deposit with ·cITY,


prior to commencement of said CQflstru6tion a faithful perfor-

mance bond 1n the amount of 100 percent of the estimated con-

struction co:st of the work to be perfqrmed. The bond. may be

in cash or may be .a corporate surety bond or other security


satisfactory  to CITY. The bond shall insure that the con-

struction commenced bY LESSEE sha 11 be comp1 eted in accordance

with the plans approved by ClTY or;· at the option of CHY,


that the incomplete construction shall be removed and the

premises restore:d ·to a condition satisfactory to CITY. The


bond or cash wi 11 b.~ held in trust by CITY for the purpose

spe~ified above or at CITYlS option i t  may be placed in an

esc.row or other tru s t approved. by CITY.


6.07 Liens. LESSEE will at all times save CITY free and harmless

and indemnify CITY against all claims for lab.or or materials


in connee,tion with operatipns, improve111ents, alterations or

repairs on or to the premises, and the costs of defending

against such claims, incl~ding reasonable attorney

1 

s fees.

I f  improvements, altera tions or repairs are made to the prem-

ises by LESSEE or by any party other than CITY and a lien or

notice of lien is  filed, LESSEE shall within five (5) days of

s.uch fi l in g  either:

a. Take all actions necessary to record a valid release of.


1 i en, or

b. File with CITY a bond, cash, or other security acceptable


to CITY, suffic ie nt to pay in full all claims of all

persons seeking re l ie f under the lien.


6.0 8 Taxes. LESSEE ag-Pees to pay, before delinquency, all taxes,


assessments and fees assessed or levied upon LESSEE or the

p~emises including the land, any buildings, structures,


machines, equipment, appliances or other improvements or prop-

erty of any nature whatsoever, erected~ in stalled or main-

tained by LESSEE or levied by reason of the business or other


LESSEE activ ities related t0 the leased premises, including


any licenses or permits. LESSEE recognizes and agrees that


t~is lease may create a possessory in terest subject to
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property taxation and that the LESSEE may be subject to the

payment of taxes levied on such in terest and that LESSEE shall


pay a ll such posse.ssory in terest taxes.


LESSEE further agrees that payment for such taxes~ fees and

assessm~nts will not reduce any rent due the CITY.


6.09 Signs. LESSEE agrees not to erect or display any permanent

banners, pennants;, flags; p·osters, signs, decorations,


marquees, a.~/nings ·or similar dev1c~s or advertising without


the prior written consent of th~ CITY~ I f any such unautho-

rized item is found on the.p.remises, LESSEE agrees to remove


the item at i t s  expense within 24 hours notice thereof by CITY'


or CITY may thereupon remove the item a t LESSEE'S cost.


6.10 Ownership of Improvements and Personal Propert,x.

a. LESSEE shall have the right to remove any and all i t s

improvements, trade fix ture s, structures and insta lla -

tions or additions to the premises, constructed on the

premises by LESSEE at 1 ease terminat1on or expi rati.on

·except for landscaping, irrigaticin systemsi the club

house, storage fac i l i tfe s and perimeter fencing which

shall be deemed to be part of the premises and shall


become at CITY 

1 

S option the CITY 

1 

S property, free of all

liens and claims except as other\<lhe provided in th is

lease.


b. If the CITY ele cts no"t to assume ownership of all or any

improvements, trade fix ture s, structures and ins ta 11 a-

t i ons, CITY shall so notify LESSEE th irty (30) days prior


to termination or 180 days prior to expiration and the

LESSEE shall remove all such improvements, structures and


in stallations as directed by the CITY at LESSEE'S sole


cost on or before lease expiration or termination. If

the LES SEE fa ils to remove any improvements, structures


and insta lla tions as directed, the LESSEE agrees to pay

CITY the full cost of any removal.

c. LESSEE-owned machines, appliances, equipment (other than

trade fix ture s) and other items of personal property


shall be removed by LESSEE by the date of the expiration


or termination of this  lease. Any said items which

LESSEE fa ils to remove will Q§ considered abandoned and


become the CITY

1 

S property free Of all claims and liens ,

or CITY may at i t s  option remove said items at LESSEE'S


expense.

d. If any removal of such personal property by LESSEE


re su lts in damage to the remaining improvements on the

premises, LESSEE agrees to repair all such damage.
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e. Any necessary removal by .either CITY or LESSEE which

take_s~ plaC,e,beyo]ld said expi.ra;tion o,r. termination hereof

shal 1 requtre ren ta l by LESSEE to G IT Y  at the rate in

. effi;ct iimned1ately p r i or  to .said expira:tfon or

· ternfihatfofi. .. :: , : · · ' · · , ,  , , ,.· ;: :

f .  NotwHhs,t~nding anY of the foregoing, i'n. the event LESS.EE


d§?'SlfE!S lo: ois'pose Of'·a:ny o f itsi pei"S'OI\al prop·erty Used


ff:l' .. th'e oJ5°eratihn. 9 f said>:1tretnJses UpO.r\'·ex,piration or ·

termihati'lirf: of th·tsf. teas~.e·J' then CIT~   s.hal·l have: the flrs t

r+~~t -~o: ,~~'gfi:r~e:_•;o:~ ,~~rfJi'a's'~:·.si~_~;p;~,rsiona 1 property.


6; 11° .Dna'iiolcfa'.hJ'~; 'bl'!i:aY-r l f  ::&l:l¢· ·p'er·f:Ormahce;·o'f a'ny,.act required .of


· c1n~·of'   LESSEE, ts· ·dj fedtlY·~p.:reifented' o.f. ;delayea by ·re:as.o:n of

~trikes'· ~ ockhuls, labor dlsput~:s, unusual gover:nmental


dehtys, acls hf::.God, flr.eH' fl9C.t!1s·~   .ept9¢Jpi;C? :,;·freight embar-

goes 'Or otheT 'causes beyohd,the· reaso:ttable t'ontrol of the

!lll!~!t!;lf~l~~~;11!:!!ii~l~li~: i!;i:iliri;;i~~~   f

.n.srt1Jy·: ;tht~r,oth~;i; · pat~Y   19 ·\'lt'1~1ng. p i i  ~ ~9'h fact w1th1n ten (TO)


days <after ·'the: 'oegif\hinsr Of MY sucn-~'¢la:imt=d de 1 ay.

' .  .!;:·!'°~ ; .:,~·-·: '~ . .. . ··· : . , . I

· - - · .

6 .12 .Development .Plan. LESSEE agrees to :2Jei/el op the. 1 eased

pfe_ITI_i_s~s i~n. accor;¢anc~ w itl; ! the Gener'a 1 Developrner:it Plan

:ap,ptolte·d.~,by ·t'lte· ~Jty'·Ma:n~9er a.nd Watt Tndustr-rte's/Sarr· Diego,

· Inc\.;_ a£i'd :filed· in the· Qffi ce of the 'Ci{:y Clerk which plan is

h:e~~l~y J'rj~on>ofat-$d. by this ·r ef eren_te·,. The genera 1 co.n tents


a::n.q,jJ.t(Jvisj.on$ of th~ de:Ve1:opmenti .Plan are described in

E:x!lJbitW'heJ·e:to .· 1he·CJfy Manager:or:his designee shal1 .have


· · the,a,u'.(:hcif,ltY'to ·aufliQ:ri'ze changes ·to. the pl an upon toncur-

.d~nce'   frdm.,.Watf. I11dUstri es/Sall Diego,· Inc., Qr fts successor~

provi,deg :th~t the basic cojjcept may. not be modified without

City Cotincil 'approyal' a.hd if docunie:t1t evi.dencing any approved

changes sha 11 b'e fi l ~d 1 n the O ffice of' the City Clerk.

Failure by LESSEE to cqmply with the G,eneral Development Plan


shall constitute a major default and subject this lease to

ten11ination by CITY:
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SECTION 7: GENERAL PROVISIONS


7.01 Notices

a. Any notice required or permitted to be given hereunder


shall be in writing and may be served personally or by

United States mail 

1 

postage vrepaid. addressed to LESSEE


at the 1 eased premises or a t such other address des ig-

nated in writing by LESSEE; and to CITY as follows:


IF TO CITY:


City Manager, A'ttention Property Director


City Admini~tration Building


202 

11 

C

1 

Street , M .·S. 98

San Diego, CA 9.2101-4155


IF TO LESSEE;


Fairbanks Polo Club

P.O. Box 2388


La J o lla , CA 92038


or to any mortgagee, trustee or beneficiary, as applica-

ble a t such appropriate address designated in writing by

the respective party.


b. Any party entitled or required to receive notice under

th is lease may by like notice designate a differe nt

address to which notices shall be sent .

7.02 Compliance with Law. LESSEE will at all times in the con-

s tru c t ion, maintenance, occupancy and operation of the premi s-

es, comply with all applicable laws, statu tes , ordinances and


regulations of the CITY, County, State and Federal Government,


a t LESSEE'S sole cost and expense. In addition, LESSEE will ·

comply with any and al 1 notices issued by the City Manager or

his authorized representative under the authority of any such

law, s ta tu te ,  ordinance, or regulation.


7.03 CITY Approval: The approval or consent of the CITY, wherever

required in this  lease

1 

shall mean the written approval or

consent of the City Manager unless otherwise specified, with-

out need for further res.ol ution by__ th.e City Counci 1.

- .

7.04 Nondiscrimination. LESSEE agrees not to discriminate in any

manner against any person or persons on account of race, mari-

tal sta tu s , sex, religious creed, color, ancestry, national


orig in , age or physical handicap in LESSEE'S use of the prem-

ises , including, but not limited to, the providing of goods,
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7 .05 

7.0 6 

7.07 

7 .Q.8 

7.09 

7 .10 

services, fa c i l i t i e s ,  privileges, advantages and accom-

modations, and the obtaining and holding of employment.


Egua l Opportunity, LESSEE agrees to a bj de by the CITY'S


Affi r.inative Action Program for. LESSEES as i t  exists or is

·:amended Jo t.be ·~xtent that the program is: applicable to this


l,eas~.:   . A c.opy b f  the prpgram effectfve qS of the date of this


Tease' is or1 filE;? ln  the~.City.Cl~rK~·s··ofJiee and by this refer-

ence ·is ;part hereof. The,.pr6gram's g6a:lis the attainment o f

ernplqyme:nt for minorities and women in all areas of employ-

ment; in- a totp) percen:t;ag.e ~s established by the CITY f6r i ts

Affi rrnqtive,
Acti;on·-Ptogram,
·~ph 
 year.


. .. · · . . . ' ~ · r '

Par t i a 1 lnv~ndift: If, a~ny: tenn;. cd'venant, co.nditi on or :PrQ-

Vi s ion of thi~-lea.!?e is found fovali:d, void or unenforceable

by a court of comp'etent. Jur1 sdi'c.tion' the remaining provisions


will remain :in ful1 forcE\ ..and effect .

Le:gal Fees. In the event O::f. l:1nY l i t ig a tion regarding th is

leas:ef the prevailfn9 P9't~Y; $ball. be entitled to a:n award of

reaso·nahle 'legal c;:osts~··;Qtll,lding e:o,urt .and attorney's fe.es.

Number .and.Gepder . .  Words· qf_aQy gi;n{ier :u sed io th.is lease


sJwJ1 jticlutje:any o'thet.ge·ne!Jfr; and \'.icfrd.s in the singular


r iu r \ifie r shall c include the plWrat, ·wheil the tense requires .

. 'Captions~ The l~a·se Table of Coritents, _secti,an headings .and

C,:apt5 ~,n$ ..for vaH.ptr~ arti tle$~ and pa:r;agraphs sha 11 npt be he 1 d

to·~Clei].11e; 1 Jljl~t,· a.Dgm~nt· or ·descrfoe tne. scope, content or

interi:t of any (J r.an parts of.th'is lease. The numbers of the

p;;irag:raphs and p.ages .of thi:s }ease may n.ot be consecutive.


Such lack of cbhse.cutive f]i:!mbers i's intentional and shall have


no effect'-cin the enforceabitity of.t h is ]ease. 

. .

t :ntire. Unders.tanding. 'This lease contains the entire


understanding.of th.e partjes. The tEs·sEE, by signing this

agfe.ement, agrees that there is no 'otl\er written or ora 1

understanding between the parties 1n respect to the leased


premises. Each party has relied .oh i t s  ovm examination of the

premises, advice from i t s  own attorneys, and the warranties,


representations and covenants of the 1 eas.e i ts e lf. Each of

the parties in  this  lease agrees that. no other party, agent or

attorney of any other party has made any promise, representa-

tion or warrantywhatsoever, which· is .n ot contained in this

leqse. The failure  or refusal of any party to read the lease

or other documents; inspect the premises and obtain legal or

other advice relevant to this transaction, constitutes a

wa"iv.er of any objectibn., contention or claim that might have


been ba..sed on these actions. No modification, amendment or

alteration of this lease will be valid unless i t  is in writing


and signed by all parties ..
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7.11 CITY Employee Participation Policy~ I t is the policy of the

CITY that a l l CITY contracts, agreements or leases with

consultants, vendors or LESSEES sha11 include a condition that


the contract, agreement or lease shall be unilatera lly and

immediately terminated by the CITY i f  the contractor or LESSEE


emplqys an individual who within thetweJve months immediately

preceding such employment did in his/her capacity a.s a CITY


offic er or employee participate in negati ati ons with or other-

wise have an influence on the recommendation made to the City

Counci 1 in connection with the selection of "the contractor or

LESS.EE. · I t 1s not the intent of thi's. policy that these provi-

sions apply to members of ·ttrE' City Council .

7.12 Bylaws. Membership in LESSEE'S organization shall be open to

anyone meeting the requirements of i ts rules and bylaws. f\11


res tric tions , ru le s, bylaws, and fee.s:; ; f  any, and changes

thereto ptoposed by LESSEE'S organization shall , before being

put into effect, be submitted to and receive the written


approval of the City Manager. Bylaws shall be on file i n the

office· of the Property Department prior to CITY execution of

this  lease.


SECTION 8:  CONDITIORS SUBSEQUENT


R.01 Termination of Lease. In the event that any of the following

should occur, and upon thirty (30) days written notice by

LESSEE to CITY, LESSEE'S obligations under the terms of this


1 ease s ha 11 become voidable by LESSEE or may be suspended by


LESSEE for a period of time to be agreed upon by the parties:


a. LESSEE determines that water is not available to irrigate

the leased premises at a cost less than th irty percent

(30%) of the annual minimum rent. (Cost shall mean the

aggregate cost of purchasing water and pumping water from


on-site wells.)


b. LESSEE cannot obtain public l iab i l i ty  insurance as

required by Section 5.02 herein or cannot obtain said

insurance at a cost less than th irty percent (30%) of the

annual minimum rent.


c. Flooding occurs which causes material damages to the

premises. In the event that.'tESSEE opts to terminate the

lease under this provision, LESSEE sh~ll: (a) pay to

CITY i t s pro rata share of rent due as calculated to the

date that the material damage occurs, and (b) remove, at

LESSEE's expense, any debris on the premises occasioned

by damage to the facilities on the premises. In the

event that the LESSEE decides to continue operations of
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the Polo Club despite material damage caused by flooding,


the rent .shall be reduced in proportion to the ~xtent cf

the damage until such time as the Polo Club facilities

are restored as provided in Section 5 .03.


d. LESSEE 1 oses access to the premises,, for reasons over

which LESSEE has no £ontrol. from either Via de la Valle

or E l Camino Real for a period of time exceeding thirty

( 3 0)  .days ..


B.02 Water S:ervice. Th.e CITY of San Dfego does not presently have


a water service s,ystem to: ..f-l:lroi sh water to LESSEE. T he CITY,,


however, does have an existing temporary 1>1ater .service agree-

rne·nt with Santa Fe lrriga·tion Dis trict (hereinafter referred


to as District), which c.an be amended to provide wate,r to the

pr.emises. CITY wi11 .seek an amendment t b the water service


agreement with the Dis trict provided LESSEE a.grees to the

following:


a. LESSEE sh,,all bear a ll costs of sectiri ng temporary water

servic:tj from the District inc ludfng, but not limited to;

a:n amendment of the agreement between :CITY and District;,


payment of a 11 applicable fet)S to District and constrnc-

tl.on of temporary connection to Oistrii:;t fac ilit ies and


their  remova 1 when required. ·

. .

b. LESSEE shall counects to CITY' s water system at the

re.quest of the City Manager on or before .June 30, 1993.

LESSEE sha11 bear ali costs of co,nnecting to CIT Y

1 

s water

system for:

( 1)  

(2) 

Payment of a11 applicable fees (including, but not

limited to., water capadty changes, reimbursement


and connectfon fees) at the time of the connection;

and

Construction of all on-site and off-s ite water

fac i l i t ie s as required by the CITY's Water Utilities

Department from new subdivisions in the area at the

time of connection.


c. LESSEE may, within 90 days after the request of CITY to

connect to CITY's water system, cancel this lease if the

terms, con di ti ons ·and costs ..of such connection are

unacceptable to LESSEE. -. ·
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SECTION 9: SIGNATURES


IN WITNESS WHEREOF, this Lease Agreement is executed by CITY, acting by and


through i t s  City Manager, and by LESSEE, acting by and through i t s lawfully

authorized offic ers .

Tiff- CITY OF SAN DIEGO


Date ·: ? -? J-J;6 

.

By 4~~

~tyManager

LESSEE: FAIRBANKS POLO ClU~

Date 3--/ L/-d b 

By~Z/~

7 Pfesi dent


s y d L a

Secretary


.APPROVED as to form and 1egal ity this]_ }_ . day of \l\Afv....A: ,b, 19~

ate

RJC:6aa(6)61


3-6-86
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lG.01 legal Description

That portion of lo t No. 1 of fairban:ks Countr'.t··cluh \Jnit No. I ,  _,


ac,cordi 119 to Map thereof No. 10730, ln the City of San Otego, f i  1 ed

·i1J.-t . .be: Q;ffic~ .. of y~e County· Recorder of the County of San Di ego,

state: o.f ta.1 ff'o.rnt~·;, ~escribea"as · fo1laws:f i:· i ;' -- ·> · , ··· ·' ..

·-·'B.~~jn~in1 '~i the N8rth~r~1y te+mlnus nft·the ,Westlq'.r ;re of said Lot-1;


tb_eQge $_put,h B9°nz.·

1 

~6

11 

_East along the b.bun9a-ry o f Lo.t 1 a dis.tahc:e of

2;b6K ..58 feet; i;hence .l)lorth 00°36

1

'0.6

11 

.East .zo~.OCD,JeE;'E;-  th~ne'll soutri

B99:5T]49

11 

_,East_·:i,xq.,~;2_ f:e_et; ~hence South ;Q Q 955:

1

54'.

1 

West :2~6\.Q·3·   fe;e:t;


tPE!tic_:e South- 65~~4

1  

3T

11

. -~:as~t 247>34 f~;et:; th·~nc~ Nor~h 29°.55'

1 

OQ ·f East


:fr1l.4.9 f;e,:e\~·;. t]l~Miic'.e"S.!5'µt.1)>1ZtCH3'i3Q

0 

:~a'.?t

0 

'93{. 57 fe·et:; thance' 'NO'rth


74°~l'Ci'i G0°'.,Ea:sf''!2.s.:·s:B · f~ett:. 
 tflef\'C~ 
 ..tto'rth ;23: 

0

11 

1

55 

11


·East ttl6. 62 feet· 

.. · - . : ·  . . ' " '  : . . ' ,,-. ·- : ; . . . . .  .~·'.-  ~.,, ;<_; .: , ,  ·- - · . . . . . · . , ;< .. - · . ·' " ;,, . . . . . . .  · · - . ··: ·· ..... · :· . ;!

tJ\ehcg Nortb l2:~!:Ft

1   

09" WEls''t n2.·s& ife'et; thence N.orth 4:6°5B

1 

30n West


143. 63 fe'.e;t; ~henc.'e   :Soµ th -S6'ci23

1 

l7

11 

West 301. 60 feet; thexice Norfh ·

lJ~l~"Z3lJ_;~-~~'t __l6$._:i:g _ feet; th.enc;e. North ·23_

0

·os

1

·si-

11 

west 1.90~26 fffet;

t;l;ie.L\:c,·e\ · -.-- _·:2-9°·QB"Ept! Ea.st J  2" 54 fe e t t_o 't'.~~.,·P.-r:9t°'ntng oJ  a ribrt-

~~'tr~_~;n.~""~'''"''11J,;;@P~:--~-9:~i»~r,:~·atv:s- :c:urv-e concave Not:E'h)~·$.t.~r])'.   :e(:te:~Ia l · line


to' s.a ;:_tr'H~9rnt, b'.e'.ars'{1S,oq;:pJ:!f;?;-8.£1~4"'5'2'" E:as to; thence i~d,tthe'a,st.erly >C!l0ng

the arc 'Of' sa;td c_u.:rv·e- t-hrl;) ;IJgh Q c;entnf1 angle o'f Z3"4-3

1

SJ

11


, a d is-

t:a.i;ice qf $51. 65 feet.; -f~enc-e' leavtn.g .sal9 ourv;e along a non-tan·gg.nt


11.ne :NRrtfi; AitlfrTlf9

11 

Ea: st 63 .· .42 ·feet to. :the pe~ghm tng of a rioTi:"

i~:n~,:~.~-t~-~·~-~~-~.b;~~.i;_ ~6-~~K~~$;~~·~~-1 ·~·~·n.~--!~ ~;; ff~.~:!i~~.:s:~~-~lh~_a.!t~~~;,~·  

1

.a.i -~ ~ ;

tne"';11rc'·'crf '"s'.a:;ffil"~'ltrv:e   '.t:hfcfug;h :a central angle of '3Z

0 

4:1-'.21 f f ,  a .dis-

tc:i.m;;e of .:308,09 feet; tfreffce _ le'aVing s,a,i d qurve ;along a non-ta:n'.gent


llne $6,1:1th_ 87·1'·36

1

22

11

·East 1,474· .. 63 feet; the1:1ce leavjng the bou:ndary


o.f said Lcit 1 So:uth 42°5.2

1 

00

11 

West 850.0b feet; th:ence S'outh -

4l~2p!~:3~( WiaS..t.~~q}2a   ..:32f ..fe:et tq the heg1'nning of' a -tangent 3,,,,n!5.00"'


·:faro iF«Fa·ciii:y.s,;:p)},.P~V.'.e:;;-:C.9~-_t.a\re r{oribw e st~~r l i; t he.rrc g. ~t$-'6iitliw~.§ti§   ..r~:y_31 ~ .mpg


the arc 'bf s'ald 'curve throu,g'h ·.a central angle :of 21'

9
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1 

43°, a dis'.-

tance of l,1B4.34 feet-; thehce le.ayingJh.e crrc p f sa1d curve ·along a

ra·dtal line to _said curve North 2:7'°00·

1

43

11 

West 154.2-6 feet; the·nce


North 53°3'~;'i49!r·.west~t20 ·.oo_feet; t:heYrce south 80°40'46

11 

West 96.25


·feet;- thenCe'.:·sdutfr

0 

25°:5}

1

38

11 

West 95.00 feet; them:e South 59Q Z8

1

51

11


west 1o·s·.'oo.~,¥~et; thence North fr6"12 

1

i6

11 

West Bo.oo feet; thence ·

South 82°40'21

11 

West 275.00 feet to the_begin.ning of a tcingent

175.0Q..;foot rad iu s curve concave E.a'sterly; thehce Southerly along the

arc of said cwrve, through a cerrtral angle of 94°23

1

35

11

, a distance o f·

288.31 feet; themce South 11°43

1

14

11 

East 132 .00 feet.; thence South

78'

0

1 6

1

46J

1 

-Wtfat 1';18-6.oo;·feet to.the 'beginning .of· a tangetit. 2,938.oo-

foot radius clirve concav·e Northerly; then_c.:e Weste_rly along the arc of

s.aJd: curve through a centra 1 angle of 09°12 

1

35

11

, a di sta.nce of 470. 97


feet~; the.'.nce leaving the arc of said curve along a non-tangent 1 ine

Sou±l:i ~3°52~

1

.53~~ West_ 5.53.67 feet to a lin~which j_s pa,rall~J_w}th and

10:00· ;foet North ofthe South linr:i of sai'd "Lot 1; thence ·North

89°28


1

00

11 

W~st a distance. of 625.91 fee t to the Vlest. line o f s:aid L;pt

·1; th'e:nce a1911g s.ai d West 1 i ne North 00°2?Fl2

11 

West 722'~48   feet anu


North 01°.31

1

23

11 

East 404 .54 feet to the Point of Beginning, except '

that portion .of Lot i deficated for Via De La Valle by ·c1ty Council


Resol uti·on 262466.
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10.02 General Development Plan

The General Development Plan consists of:

·a. 

Plot Plan

b. Development Schedule


c. Financial Pl an


d. Schematic Elevations

e. Landscape Plan


· · -

f. 

Others as 

applicable

and is filed iri the Office of the City Clerk referenced to

this lease.
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FAIRBA..l\l'KS POLO CLUB


COST PRO JECTIO N*

DEVELOPMENT COSTS 

Design & Eng ineering 

I r r i g a t i o n  System:

Eng ineering 

:zi.··H e te r

4

11 

Meter 

Wate;i: Blending F a c i l i t y  

Extend Pipe t o  E a s t F ie ld

Well Approx . 3.00 f t .  

Main Line/Pump S ta t i o n  

8 Side Role S p r in k le r Lin es 

Purchase Gra ss S to len s 

P la n t in g  Grass 

Grading 

Entrance 

Road & Cu lv e r ts 

Landscap ing , Drg , ining , I r r i g a t i o n  

Fencinsi 

Water D is t r i b u t i o n  Systems 

U t i l i t i e s  Improvements 

Clu bhouse

S to rag e Fac . il i t i .e s 

To ta l Development Costs and

C ap i ta l Improvements


PHASE I

$20 ,000

s,ooo

'.'14, 500

20 ,000

60 ,000

4 0 ,000

231000


6 0 10 0 0

20.,0.00


35./ 000

8 ,000

1 5 , 0 00

30 000 

. f . .

25 ,000

20 ,000

1 5 ,000

1 0 , 000

PHASE 

I I  

TOTAL


$ 

1 0 , 0 0 0 

$ 

30 , 000

3 , 0 0 0 

8 , 000

3 , 375 

3 , ;37
s

14,SOD


20 ,000

1 5 , 0 00 

1 5 , 0 0 0

30 , 000 

90 ;000

8 , 000 

4 8 ,000

10., 000 

33 , 000

22,, 000 

82 ,000

1 0 , 0 0 0 

,30,00b


1 8 ,  1 25 

53 , 1 25

8 ,.000.

1 0 , 0 0 0 

25 ,000

20 ,000 

50., ODO


1 0 , 0 00 

35.,000


1 5 , 0 00 

35,, 000

1 0 , 0 00 

25 ,000

1 25 , 000 

1 25 , 000

1 0 , 0 0 0 

20 ,000

$75_0,000


*The c o s t s  shown above a r e  e s t im a te s . LESSEE s h a l l  re c e iv e

fu l l  c r e d i t  fo r a c tu a l ex p end i tu re s which may exceed l in e - i t e m

e s t im a te s provided th~t a c tu a l exp end itu re s fo r o th e r l in e - i t em s

a re commen su rately below th e e s t im a ted c o s t s  fo r tho se item s and

p rov ided fu r th e r t h a t th e t o t a l  developmen't an.d c;-:i-Pi t a l  impro ve-

ment c o s t s  cla im ed pu rsu an t to  Sec tio n 3.06 h e r e in  do no t exceed

a t o t a l . o f $750 ,000 du r in g th e le a s e  term .



Addendum to Lease Agreement Between the City of San Diego~ Lessor,


and Fairbanks Polo Club, Lessee

Whereas, the City Council during i ts hearing of the FairbCJ.nks Polo Club

Lease requested that certain provisions be added to the agreement concern-

ing public access and construction of permanent structures on the premises.


Now, therefore, City and Fairbanks Polo Club agree to incorporate the

attached Exhibit. 

11

C

11 

concerning public access regulations illto the lease


agreement. Also, Fairban~s Polo Club wil+ .be required to obtain City

Council approval prior to construction -0f' any p~rman~nt structures (such as

the Club House} on the leasehold premises, except as othe·rwise provided in

the 1 ease. ·

In witness whereof, this addendum is executed by City, acting by and

through i t s  City Manager, and by Lessee, acting by atid through i ts lawfully


authorized offic ers.

THE CIT Y  OF SAN DJEGO


Date -~~-·   _ # >  z~· ___5-__ J;G _ _ 

FAIRBANKS POLO CLUB


Date _fJ-=-· _-_~_9_,___   ...._..;:.~_b   _ _ 

By Ha~~~

/ 2 .!Y 

By ~,~_/v~

Chris A. C o ll in s

APPROVED AS TO FORM ANO LEGALITY THIS·'J,.,O DAY'.:"'DF ~c~lt-  , 19~~.

. ' - s - 

RJC: s t(1 08-2 )

7-16-86


By _\-"--' ·  /d=~\~L~P.1~-L~c _ _

"Deputy City Attorney



PUBLIC ACCESS RE.GDLATIONS


(1) During th e f i r s t  18 months o f the Lease Term, the Polo


Club s h a l l be perm itted to r e s t r i c t  or p ro h ib i t public access to

any and a l l  a r e a s  o f t h e  Polo Club s i t e .  This  temporary

r e s t r i c t i v e  p e r io d  i s  needed to insu re th a t the grass fo t the

polo fie ld s  i s  allowed to  fu l ly  mature! Fencing, .. posting s ig n s r

chain in g acce'ss roads.r and any o the r means reasonably necessary

to con tro l p ed e s t r ia n ,  ho rse , and yehicl.i1ar t r a ffi c  on th~ Polo


Club s i t e  s h a l l be allowed during th i s  period ; pro vid ed, however,


t h a t the Pub lic Tra.11 (ind ica ted in red on the s i t e  plan attached

h e re to as Exh ib it "A" and in c.otporated here in by re fere nce) s h a l l

remain open to  the pu b l ic a t  a l l  tim es .

( 2) At s u ch t i me a s th e  g r as s on th o  s e po 1 o f i e ld.s


developed du ring Pl:iase. T has matured such th a t polo matches may

be played on th e  fi e l d s ,  th e fo llow in g regu la tions sh a l l govern


pub lic access to the Polo Club s i t e :

(a ) 'rhe P u b l ic  T r a i l  (shown in red on Exhib it "A")

s h a l l remain open to the pub lic a t a l l  tim es.

(b) .The polo fi e ld  areas {shown in yellow on Exh ib it

"A") s h a l l  be open to  th e  p u b l i c  d u r in g  d a y l ig h t hours fo r

p a s s i v e  u s e s ( i . e . ,  s p e c t a t i n g ,  p ic n ic k in g ) which do no t

in t e r fe r . e  w ith  use of th e  Polo  F ie ld s by Polo  Club members


p r a c t i c i n g  o r p la y in g  po lo nor w ith m ain tenance , p l a n t i n g ,

w atering , or o th e r normal opera tions of the Polo Club. The Polo


Club may re a so n ab ly  d i r e c t  th e p u b l ic  to  desig nated areas to

provide a s a fe ty  bu ffe r between the pub lic and the operations of

th e Polo Clu b. Spec ta to rs a t the polo matches or practices . s h a l l

be g ran te d  p r io r . i t y  o f use over o th e r members of the pu b lic .

P u b l ic  a c c e s s to  th e Polo Club s i t e  s h a l l be proh ib ited a ft e r

d ay lig h t hou rs .

(c) Only Polo Club members and th e i r in v i te e s s h a l l be

allowed to p lay polo on the Polo Club fa c i l i t i e s .  Equestrian use

of the Polo Club s i t e  by non-members s h a l l not be perm itted .

(d) Unle ss s p e c i fi c a l l y  au thorized by the Polo Club,


m o to riz ed v e h ic l e s  s h a l l  be all.owed on:Ly where desig nated or

directe~ by Polo Club management. ·

(e) Due to sa fe ty  cons id e ra t io n s , c e r ta in  are as of the

Polo Club s i t e  must n ec e s sa r i ly  be lim ited to use by Polo Club

members and in v i t e e s  o n ly . Accord in gly , those  areas shown in

blu e and brown on Exh ib it "A" s h a l l be re serv ed for ho rse -re la ted

a c t i v i t i e s  ( e . g . ,  c o r r a l s ,  b a rn s ,  exe rc ise fa c i l i t i e s ,  e t c . ) .

The p u b l ic s h a l l not be perm itted in these areas without p r io r

ctu-c!iorization fr.om the Polo Club.




(f) No tw ith s tand ing any of the above, .the Polo Club


re s e rv e s th e  r i g h t to  r e s t r i c t  pub lic access to the Polo Club


s i t e  du ring c e r t a i n  sp e c ia l events ( e . 9 . ,  ch a r i ty  fu n d - ra is e r s

sponso red by th e Polo  C lub , ch a r i ty  fund-rai~ers sp onso red by

groups o th e r th an th e Po J.o Club , to u rn am en ts ,  e t c . )  · Such


r e s t r i c t i o n s  may be n e c e s s a ry  in o rd e r t o  in s u re t h a t  on ly

t ic k e te d sp e c ta to r s ar~ allowed ~o a ttend th e sp e c ia l even ts .

(g) No animals , o ther than horses and seein g -eye dogs,

s h a l l  be a l lo w e d  on th e  Po lo Club p rem ise s .:with ou t p r i o r

au th o r iz a t io n from the Polo Club.


(h ) The Polo F ie ld in the-··northeast corn er of th e Polo


Cltib s i t e  ( to  be developed during Phase I I ) s h a l l not be open to

p u b l ic  a c c e s s u n t i l a road i s  b u i l t on th e s i t e  to access the

fi e l d . At su ch time as the road ls provid ed , pub lic access s h a l l

be governed by the prov is ions above.


( i ) The a re a s d e s ig n a ted fo r p a r t i c u la r uses on the

c o lo r coded s i t e  p lan att~ched h e re to  as E x h ib i t nAn may be

su b jec t to change as the pla ns fcir the Polo Club evolve ·

.....

..
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(R -8 6 -1 7 2 9 )

RESOLUTION NUMBER R- 265 26S


ADOPTED ON MAR 17 1986


BE IT RESOLVED, by th e C o u n c i l o f The C ity o f San Diego, t h a t

t h e  C i t y  Manager i s  h e r e b y  au th o r iz ed and empowered to  ex ecu te ,

fo r  and on b e h a l f o f The C ity o f San -D ieg o , a le as'e ag re em en t

w ith FAIRBANKS POLO CLUB, a C a l i fo rn ia  n o n p r o f i t  c o rp o ra t io n ,  fo r

C ity -ow n e d  open space p r o p e r t y  .n orth o f th e Fa irb ank s Country

C lub Golf C ou rs e ,  ,under t h e  term s and c o n d i t i o n s  s e t  fo r t h  i n

t h a t  l e a s e  agreernent .on fil~ . in th e  o ff i c e  o f i:he C i t y  C le rk  a s

Document No. RR- 265£68.


APPROVED: JOHN w. WITT, C i ty  Atto rney

By 

I IT T  /t~i /bl~ 
 L

Ha'foPci O . Vald erh aug '<


Deputy Ci~y Atto rney

HOV:ps


0 3 / 1 1 / 8 6

O r.Dep t:Prop .

J o b :2 1 8 1 5 4

R -8 6 -1 7 2 9

.Forrn=r. none
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(R-86 -1 734 )

RESOLUTION NUMBER R- 2

65263


ADOPTED ON _ _.....M~AR ............. J -'--7_19_8_6_


BE IT RESOLVED, b y t ;he Council o f The C ity ·O f San Diego t h a t

i t  b e ,  and i t  i s  hereby c e r t i f i e d ,  t h a t th e in fo rm a tio n con ta ined

in  FINAL NEGATIVE DECLARATION NO. EQD.. 85-0785 i n  connec tion w ith

th e Fairbanks Polo  Club le a s e o f City-owned p ro p e r ty  no r th o f th e

Fa irbanks Country Club Golf Cours e, on fi le · i n  th e o ffi c e  o f th e

C ity  C le rk ,  has been comple ted in  compliance w ith th e C a l i fo rn ia

Environmental Q u a l i ty  Act o f 1970, as amended, arid th e S ta te

· <· 


g u id e l in e s th e r e to ,  and t h a t s a id  Dec la ra t io n has been re viewed

and cons id e red by t h i s  Council .

APPROVED: 

J o hn W. W itt ,  C ity Atto rney

By ~=-'-=:---:-::-~(vt~~-~l 
 ~-

0 .  Vald erh aug

C ity Atto rney

HOV:ps


0 3 /1 4 /8 6

o r .D ep t :P ro p .

R-86 -1 734

·Form=r. neg
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~0: 

x County Cl erk 

~  County of San Diego 

220 W. Broadway 

San Diego, tA 92101 

FROM: 

Office of Planning and Research

- 1400 Tenth Street, Room 121


Sacramento, CA 95814


City of ~dn Diego


City Administration Building

2()(. "C

11 

Street

San Diego, CA 92101


EQO Number : E Q D 85 -0785  

State Clearinghouse Number:


(If submitted to Cle arin ghou-se-). . . .------

Project Title : FAIRBANKS POLO CLUB - City Lease. Agreement


Project Loca tfon:  In the Floodp la in Fr+ nge a t the co rner of Via d e .

la Valle and El Camino Real in t . h e  Fairbanks Ranch Spec1f1c Plan


Area ( Lot 'I, B1k. #1, fair.banks Country Club Su bc i1v1s1on, Map #10730)

Project Descrjptio'n: Deve1012ment of a po1o fii .c i1 ity which 'wil1 ·

include po1o fi~1ds, a club house, PDrtablB co rra ls and pasture


a re a s .

This is to advise that The CHY of San Diego , C ity CounciJ on


. . · (Oedsion..;!Tlaking Body)


March 1 7, 1986 approved the above described project and made the following


{date)


determ1nat ions:

1. The proj e.ct in i t s  approved form wi 11 ) X wi 11 not, have a

significant ~ffect on the environment. -

2.. _ An E·nvi rornnen ta 1 Impact Rf.port was prep ared for this project


and certified pursuant to the prov is ions of CEQA..


X A Negative Declaration was prepared for thi.s proje.ct pursuant.

- to the provisions of CEQA. Re.solution R-265269.

Record crf project approval may be examined at the address above.


3. Mitigation measures · weret X were not, made a condition of the

approval of tre project. -

4. (EIR only) Findings were, _X_ were not, made pursuant to CEQA


Guidelines Section 15091.


5. (EJR only) A Statemr.nt of Overriding Considerations 

was, J _  was


not, adopted for this project. · -

I t  is he~eby certified that the final environmental report, including

comments and responses, is available to the general public at the office of

the Environrnental Duality Division, Fifth Flnor, 202 

11

C

11 

Street. San Diego,


CA 92101.

Date Received for Fi1in9: 

---~,~

Deputy City Clerk

Ti t1e

Revised 12/13/85



· ..

Passed and adcpted by the Council of 'Ihe C i t y of San Diego on

MAR 17 1S86


YF..2'1.S: Wolfsheimer, Cleator, t1cCo11, Struiksma, McCarty,


Martinez.

NAYS: ·Jones, G otch ·

. .

VACANT: Mayor.


. ED STRUIKSMA ....

Deputy M a yor  of if.le dty-of San D~,  calif arnia

r nARLE S G. ABDELN:.XJR


c i t y  Clerk o f 'Ihe c i ty  of San ~igo, taliforn ia

JUNE A. BLACKNELL


By~~~~~~~~~-,-~~~~~~~-

Dep u  ty

I HEREBY CERTIFY t h a t the  ab0'\7e and fc;iregoing i s  a fu l l ,  t rue

and c or r e c t ccpy o f RE.SOWrION ro . R- · 265 268 passed and


adcp ted by t h e  Council o f 'Jhe City o f San Deigo, c a l i fa rn ia ,  on

MAR 17 1986


of 'Jhe City of San De1go, Califorru.a


{SEAL)

Rev. 7-86





ATTACHMENT F



AMENDED AND RESTATED


BYLAWS OF

FAIRBANKS RANCH COUNTRY CLUB, INC.

(A C a l ifo rn ia Nonpro fit Mutual Benefit Corporation)

A..~TICLE 1 . DEFINITIONS.


"Accounting Year" s h a l l mean the year adopted by F a i r -

banks Ranch Country Club, Inc , a C a lifo rn ia Nonprofit Mutual


Benefit co rp o ra t io n (the 

11 

Club

11


)  ,  as i t s  accounting year for

fin a n c ia l pu rposes .

"A r t ic le s " s h a l l mean the A r t ic le s of Inco rpo ra tion o f

the Club.


"Board of D irec to rs" or "Board" s h a l l mean the governing

board of the Club.


11 

Byla.ws

11

' s h a l l mean the bylaws of the Club, as amended

from time to  time.

"Club" s h a l l mean Fairbanks Ranch Country Club, Inc . a

nonp ro fit mutual b en e fi t co rpo ra tion of th a t name, inco rpo ra ted

under the Nonprofit Mutual Benefit Corporation Law of C a l ifo rn ia

and operating · pursuant to i t s ·A r t i c l e s  and these Amended and

Restated Bylaws (the "Bylaws").


"Club F a c i l i t i e s "  s h a l l mean the g o lf cou rse , clu bhouse,

tenn is c o u r t s ,  parkin g lo t s  and a l l  re la te d  improvements and

physica l fa c i l i t i e s  developed by Fair banks Founders, L td . ,  a



C a lifo rn ia lim ited p a r tn e rsh ip ("FFL") in the City of San Diego,

C a l ifo rn ia ,  and operated by FFL or by the Club.


"Club Regula tions" s h a l l mean the reg u la t io n s re fe r r e d

to in  Sec tion 4 .4 hereo f.

"D irec to r" s h a l l mean a member of the Board of D ire c to rs

of the Club.


' 

1

Family" sh a l l mean the sp ouse , and the ch i ld ren (by

blo od, marriage or leg a l .adop tio n ) and the sp ouses of such c h i l -

dre n under the age of twenty-two (22) yea rs ,  of a Member, whose

name sh a l l be re g is te re d  with the Sec re ta ry of the Club.


"!1]:

11 

s h a l l mean Fairbanks Founders, L td . ,  a C a l i fo rn ia

1 imi ted p a r tn e r sh ip , which i s  the sponsor of. the Club, or i t s

successo rs or a s s ig n s .

"Manager" s h a l l mean the pers on or persons named as such


pursuant to Sec tion 10.1 hereof,

11

Member" s h a l l mean a Voting Member, a Soc ia l Member, a

J unio r Member and such o ther c la s s e s of membership, i f an y, which


s h a l l be c rea ted pursuant to Section 2 .6 ,  hereo f,

"Voting Member" s h a l l mean a member of the Club, pu r-

suant to Sec tion 2 .1 , 2.2  and 2.3 hereo f.

"Membership Committee" s h a l l mean the committee of the

Club je s c r ib ed a t A r t ic le  6 hereo f.

"Opening Date" s h a l l mean the da te t h a t ,  in  th e so le

opin io n of FFL, con s tru c t io n of the Club F a c i l i t i e s  i s  completed


and the Club F a c i l i t i e s  are opened for use by the Members.

- 2 -



f'·

"O pera ting Fund" sh a l l mean the fund described a t Sec-

t io n 7.1 he reo f.

"O pera ting Agreement" sh a l l mean the Amended and

Resta ted Lease , O ption and O pera ting Agreement dated

, 1 985 between FFL and the Club.


- - - -

11Privileges of the Club" s h a l l mean the r ig h t to use the

Club F a c i l i t i e s  and to sponsor guests to  use those fa c i l i t i e s

su b je c t to any ru le s and reg u la t io n s which may from time to time

be e s tab l is h ed by the Board.


"Record" or "Recorded" with re fe ren ce to a document


s h a l l mean the fi l i n g  of such document in  the o ffi c i a l  records of

San Diego County, C a lifo rn ia .

ARTICLE 2 . MEMBERSHIP.


SECTION 2 .1 . FOUNDER MEMBERSHIPS. Founder Members

s h a l l include oniy  those  pers ons who a re l im i te d  p a r tn e rs of FFL


and the co rpo ra te designee of the genera l p a r tn e r of FFL. The

procedures hereinbelow for e le c t io n to membership s h a l l not apply

to any o r ig in a l lim ited pa r tn e r of FFL o r i n i t i a l  corpo ra te

desig nee of the general p a r tn e r . Founder Members s h a l l enjoy a l l

o f the. P r iv i le g e s of the Club, p lu s p re fe r re d  parkin g and a

s p e c ia l ,  ass ig ned locker. Founder Memberships w i l l be vo ting ,

p ro p r ie ta ry ,  asse ssab le and tra n s fe ra b le in accord ance with the

terms of these Bylaws. Founder Memberships' s h a l l be exempt from

dues for a period of five years from the da te Regular Members

- 3 -
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.

'

f i r s t  pay dues pro vid ed the Membership i s  not t r a n s fe r r e d  (e xcept

w ith in th e family of a Founder Member). T h e re a fte r ,  they w i l l

pay the same dues app lic ab le to  Regular or Corporate Memberships,


as the case may be. Tr.e issuance of th i r t y - fi v e  (3 S) Founder


Memberships i s  hereby au tho r iz ed .

SECTION 2 .2 . REGULAR MEMBERSHIPS. Only persons a t

l e a s t twenty-one (21) years of age s h a l l be e l i g i b l e  fo r Regular


Membership. Regular .Members s h a l l en jo y a l l  of th e P r iv i le g e s of

the Club. Regular Memberships s h a l l be vo tin g ,  p ro p r ie ta ry ,

a s se s sab le and tra n s fe ra b le  in accordance w ith th e terms of these

Bylaws. The issuance of four hundred fo r ty - fo u r (444) Regular


Memberships i s  hereby au tho r iz ed .

SECTION 2 .3 . CORPORATE MEMBERSHIPS. A co rpo ra tio n or

o th e r e n t i t y  may:. purc hase a Corp ora te Membership. The membership


c e r t i f i c a t e  s h a l l be issu ed in the name of a person des ig na ted by

the Corp qra te Member. ~aid desig nee must be a t l e a s t twenty-one


(21) years of age. Said  designee w i l l enjo y th e fu l l  P r iv i le g e s

of the Club, A Corp ora te Membership w il l be vo tin g ,  p ro p r ie ta ry

and asse s sab le in accord ance with the terms of th e se Bylaws.


From time to time, the Corp ora te Member may requ e s t the Club to

change the designated person on the membership c e r t i f i c a t e ,

su b je c t to Membership Committee review. The issu ance of s ix  (6)

Corp ora te Memberships i s  hereby au tho riz ed .
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SECTION 2 .4 . SOCIAL MEMBERSHIPS. Only pers ons a t l e a s t

twen ty-o ne (21) years of age s h a l l be e l i g i b l e  to become Soc ia l

Members. Socia l Members s h a l l enjo y a l l  of the P r iv i le g e s of the

Club except use of g o lf fa c i l i t i e s ,  assigned lo cke rs ,  and spon-

so ring g u es ts to use the g o lf fa c i l i t i e s .  Socia l Memberships


w i l l be asse s sab le ,  nonvoting , nonprop rie tary a~d t r a n s fe r a b le .

The issuance of four hundred (400) Social Memberships i s  here by

au th o r iz ed .

Section 2.S JUNIOR MEMBERSHIPS. Only persons between


the ages of twenty-two (22) and th i r t y - e i g h t (3 8), in c lu s iv e ,  who

a re the ch ild ren and s tep ch i ld ren (and th e i r sp ouses) o f Regular


or Founder Members (and th e i r sp ouse s) s h a l l be e l i g i b l e  to

become J un io r Members. J un io r Members s h a l l enjoy a l l  th e P r i -

v i le g e s of the C~ub. J unio r Memberships w il l be a s s e s s a b le ,

nonvoting , nonproprie tary and non tran sfe rab le . A J unio r Member


may purc hase a Regular Membership a t any time, upon payment of

the app lic ab le membership fee fo r a Regular Membership. A J unio r

Membership w il l exp ire a t the time the J unio r Member a t t a i n s  the

age of 39. Amounts prev iou sly paid fo r a J unio r Memberhip s h a l l

be ap p l ie d ,  in  fu l l ,  to the membership fee payable for a Regular


Membership. The is suance of f i f t y  (50) J un io r Memberships i s

hereby au tho riz ed .

SECTION 2 .6 . OTHER CLASSIFICATIONS. The Board may

e s t a b l i s h  o ther c l a s s i fi c a t i o n s  of rtonproprie tary , nonvoting ,
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nonassessab le , non tran sfe rab le memberships, upon such cond it io n s

and with such p r iv i le g e s as the Board in i t s  d i s c r e t io n  s h a l l

determ in e.

SECTION 2 .7  . .  ~XTENSION OF PRIVILEGES. The Board may

ex tend the P r iv i le g e s of the Club to such o th e r persons and upon

such terms as the Board may from time to  time p re s c r ib e .

SECTION 2 .8 . APPLICATION AND SELECTION. Except fo r

Founder Members, ap p l ic a t io n and s e le c t io n  for membership in the

Club s h a l l be in accord an ce wi~h procedures e s ta b l i s h e d  by the

Board of D ire c to rs and adm inistered from time to  time by the

Membership Conunittee pursuant to the fo llow ing :

Para gra ph A. App lica tion . Every ap p l ic an t s h a l l submit

an ap p l ic a t io n on a form pro vid ed by the Board which s h a l l be

accepted by the 9, lub's Membership Sec re ta ry only  i f comple te.

The ap p l ic a t io n s h a l l be deemed complete and cu rren t when a l l

requ ired info rm ation s h a l l have been accep ted by the Club

1 

s

Membership Sec re ta ry .

Para gra ph B. S e le c t io n . The Membership Conunittee s h a l l

meet a t reg u la r in te rv a l s to review each cu r re n t a p p l ic a t io n  and

in terv iew ap p l ic a n ts . An ap p l ic an t who fa i l s  to appear fo r an

in te rv iew for which he was giv en a t l e a s t ten days 

1 

no t ic e s h a l l

be deemed to  have withdrawn h is ap p l ic a t io n un le ss the Membership


Committee s h a l l excuse the absence. Afte r such in v e s t ig a t io n  and

con su l ta t io n as i t  may deem necessary , the Committee s h a l l vote
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whether or not to accep t the app lic an t and immed iately s h a l l

n o t ify  the C lub 's Membership Secre ta ry of i t s  d e c is io n .

The Membership Conunittee s h a l l determ ine , in each

in s tance in which i t s  d ec is io n with resp ec t to an ap p l ic an t i s

favo rab le , th a t the ap p l ic an t has e s ta b l is h e d and enjo ys a repu -

t a t io n  ~n h is business and so c ia l communities fo r honesty and

personal in t e g r i t y .

In no event s h a l l membership c r i t e r i a ,  as determ in ed by

the Board, d isc r im ina te in any manner ag a in s t any person or

persons on account of race , m a r i ta l s t a t u s ,  sex , re l ig io u s creed ,

c o lo r ,  ances try or n a t io n a l o r ig in ; such membership c r i t e r i a  as

a re app lied a t any time s h a l l be app lied unifo rm ly  to a l l  persons

who then a re app lic an ts fo r the same c la s s of membership.


Paragraph c. N o t ific a t io n . Immediately upon re c e ip t of

the dec is ion of the Membership Conunittee as to an ap p l ic a n t ,  th e

C lub 's  Membership Sec re ta ry s h a l l n o t ify  the ap p l ic an t of the

r e s u l t .  I f the app lic an t i s  not e le c te d to  membership, the Club


may refu se to rece ive a re ap p l ic a t io n for ahy form of membership


fo r a period of up to one year from the da te of fa i l u r e  of e le c -

t io n . .  I f the dec is ion i s  favo rab le , the r e q u i s i t e  not~ce s h a l l

be a Notice of E lec tion in such form as the Board of D ire c to rs

s h a l l e s ta b l i s h . The Notice of E lec tio n to a me~bership s h a l l be

accompanied by cop ies of th e Club Regu la tions , the A r t ic le s and

the Bylaws.
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Para gra ph D. Membership Fee and N o t i fi c a t io n . For so

long as the p rov is ion s of A r t ic le  8 hereof s h a l l be in e ffe c t ,

any membership fee s h a l l be determined and pa id in such amount

and manner, and c e r t i fi c a t i o n  s h a l l be made and no t ic e s giv en in

such manner and a t such time, as pro vid ed in or pu rsu an t to th a t

A r t i c l e . T h e re a fte r ,  the membership fee s h a l l be su ch amount and

payable  in such a manner as the Board .o f D ire c to rs may determin e

from time to  time; provid ed , th a t a t any one time the membership


fee and terms of payment of the membership fee s h a l l be uniform


for a l l  p ro sp ec t iv e members of each re sp e c t iv e c l a s s .  Upon

re c e ip t of the r e q u i s i t e  fee , the C lub 's Membership Sec re ta ry

s h a l l n o t i fy  the p ro sp ec tiv e member and the membership s h a l l

become e ffe c t iv e  as of the date of such n o t i fi c a t i o n .

Para gra ph E. Membership C e r t i fi c a t e . The Board may

provid e for issuance of c e r t i fi c a t e s  or card s in  su ch form as i t

may determ in e , evid encin g membership in th e Club. I f is su ed ,

such c e r t i f i c a t e s  or cards s h a l l be con secu tiv e ly numbered and

s h a l l s e t fo r th  a t l e a s t the follow in g : the name of the Member,

the c la s s of membership, the date of is su an ce ,  th a t th e Club i s  a

non-p ro f i t  mutual b en e fi t co rpo ra tion which may not make d i s t r i -

bu tions to i t s  Members during i t s  l i fe  or on d i s s o lu t io n ,  and

th a t the membership evid enced by the c e r t i f i c a t e  or card i s

su b je c t to r e s t r i c t i o n s  on t r a n s fe r a b i l i t y ,  which r e s t r i c t i o n s

a re on f i l e  w ith the Secre ta ry of the Club and a re open for
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in sp ec tion on th e same b a s is as o ther records of the Club. The

da te of is suance of each c e r t i f i c a t e  or card s h a l l be en te red in

the re cord s of the Club by the Secre ta ry . I f any c e r t i f i c a t e  or

card i s  l o s t ,  damaged or des troyed , a new c e r t i fi c a t e  or card may

be issued upon such terms and cond itions as the Board may d i r e c t .

In the case  of a Corp ora te Member, the membership c e r t i f i c a t e  or

card s h a l l be issu ed in the name of the ind iv idu a l des ig na ted by

the corpo ra tion or other e n t i t y .

SECTION 2 .9 . TERMINATION AND TRANSFER. Term in ation and

t r a n s fe r of membership s h a l l be as follow s:

Paragraph A. Transfe r or Termination of Membership. A

membership s h a l l not be t r a n s fe r r e d  or term in ated except in

accord an ce with the terms of th i s  Section 2 .9 .

Paragraph B. General. No membership in the Club s h a l l

be so ld or t ra n s fe r re d  except as pro vid ed in these Bylaws and a

t r a n s fe r made except as he re in pro vid ed s h a l l not confer upon a

tra n s fe re e any of the P r iv i le g e s of the Club. No Member of the

Club sh a l l p u b lic ly ad v e r t i s e h is membership for s a l e ,  or perm it

such advertisem ent.

Paragraph C. Transfer Rio hts of Members. A t r a n s fe r

s h a l l be accomplished in the followin g manner:


(1) A Member d e s i r in g  to ex e rc ise h is t r a n s fe r r ig h t s

s h a l l no t ify the Club 's Membership Secre ta ry in w ri t in g  of h is

d e s i re to su rrender h is membership in exchange fo r payment of the
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"Se ll ing Pric e " (as h e re in a fte r d e fin ed ) . The Membership Secre-

ta ry  s h a l l p lace the name of sa id Member next in order on a l i s t

which r e l a t e s  to the c la s s of membership o ffe re d for s a le  (th e

"S e l le r s Waiting L i s t " ) ,

(2) Such surrender s h a l l not take e ffe c t un le ss and

u n t i l the Club has reso ld such membership. Said  Member may, a t

any time befo re he has be~n n o t i fie d  th a t h i s  membership has been


re so ld ,  revoke h is o ffe r to su rrender by g iv ing w r i t te n no t ic e

th e reo f to th e C lub 's  Membership S~cretary and in such event the

Membership Sec re ta ry s h a l l promptly remove s a id  Member's name

from the S e l l e r s  Waiting L is t . However, i f  sa id  Member does


revoke h is o ffe r to su rrender h is membership, he may not ex e rc is e

h is t r a n s fe r r ig h t s for one calendar year from th e revocation

d a te ,  except by paying a fee in  ad d i t io n to  any t r a n s fe r fe e s ,  to

be e s ta b l i s h e d  by the Board of D ire c to rs .

(3) Upo~ re c e ip t of a no tic e pu rsu an t to · ( l ) above, the

name of the accepted app lican t whose name f i r s t  appears on the

ap p l ic ab le w aiting l i s t  s h a l l be n o t i fi e d  th a t a membership i s

a v a i la b le fo r him to purc hase;

(4) Upon rece ip t by the C lu b 's  Membership Sec re ta ry of

the Se ll in g  Price from sa id accep ted ap p l ic a n t and pro vid ed th a t

th e re i s  a t such time an unrevoked su rrende r of a membership, the

Sec re ta ry of th e Club sh a l l (1) cause sa id  membership to be

cance lled on the books of the Club, (2) is s u e a new membership
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c e r t i fi c a t e  to sa id accepted app lic an t and (3) w ith in t~irty (30)

days of the rece ip t of the S e l l in g  Price by th e Club (and upon

v e r i fi c a t io n  th a t a l l  amounts due and owing to the Club by such


Member have been paid ) pay to  sa id su rrendering Member th e S e l-

l in g P r ic e ,  le s s a l l  dues and o the r charg es of sa id Member which


remain unpaid, includ ing any requ ired t ra n s fe r fee .

(5) The term "Se ll in g Price" means, . s u b je c t to the

p rov is ions of A r t ic le 8, below, an amount of money determ in ed by

the Board in  i t s  so le and ab so lu te d is c re t io n and may be d e te r -

mined sep a ra te ly by c la s s .

Paragraph D. Transfer Fee. Except as provid ed he re in ,

a t r a n s fe r fee s h a l l be c o l le c te d  by the Club in connection with

any is suance of a new membership c e r t i fi c a t e  pu rsuan t t o  t h i s

Section 2 .9 . The fee s h a l l be w ith in the ~ole and ab so lu te

d is c re t io n  of the Board. No tra n s fe r fee s h a l l be paid upon

0

changes in co rpo ra te designees or upon t r a n s fe r made pu rsuan t to

Paragraph E of th i s  Sec tion ; provid ed , however, th a t the Board,


in i t s  so le d is c r e t io n ,  may impose a nominal p rocess ing fe e .

Paragraph E. T ransfe rs to  Family. I f a Member d e s i r e s

to t r a n s fe r h is membership to h is sp ouse , son or daughter such


proposed tran s fe re e sh a l l f i l e  an ap p l ic a t io n in the same manner

as any o ther ap p l ic an t . I f such app lic an t i s  e le c te d to member-

sh ip ,  a new membership c e r t i f i c a t e  s h a l l be issu ed to  such t r a n s -

fe re e ,  pro vid ed w r i t te n c e r t i fi c a t i o n  has been received b y the
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Secre ta ry of the Club dec laring under pena lty of p e r ju ry th a t

such tra n s fe re e i s  e i th e r the sp ouse , son or daughter of the

t r a n s fe ro r and the tran s fe ro r member's membership c e r t i f i c a t e  has

been su rrendered to  the_ Club properly endorsed by the t ra n s fe ro r

o r ,  i f ap p l ic ab le ,  by the le g a l re p re s e n ta t iv e of th e t r a n s fe ro r .

Para gra ph F. Deceased Members. The Board may, in i t s

so le d is c r e t io n ,  and su b jec t to any cond itions imposed by the

Board, agree to waive a l l  or any po rt io n of the dues of a

deceased member. A membership may be tra n s fe r re d  only  to fam ily


members by w il l or by in t e s t a t e  su ccess ion . In the event th a t

such membership would be tra n s fe r re d  by w i l l or by i n t e s t a t e

success ion to a person o the r than one of the named family mem-

b e rs ,  the le g a l rep re sen ta t iv e of any deceased Member may exe r-

c i s e  the decease9. Member's t r a n s fe r r ig h t s . Any su rrender of a

deced en t 's  Membership must become e ffe c t iv e  w ith in n ine ty (90)

days a ft e r  the date of death . The Board may, a t i t s  d is c r e t io n ,

extend sa id nine ty (90) day period . I f no su rrender becomes


e ffe c t iv e  w ith in sa id nine ty (90) days or any ex tens ion th e re o f,

the Board, a ft e r  ten (10) days w r i t te n no tic e to .su ch le g a l

re p re s e n ta t iv e ,  may o ffe r such membership for s a le to accepted

a p p l ic a n ts ,  su b je c t to any waiting l i s t  then e s ta b l i s h e d ,  and

s e l l  i t  for the Se l l in g  Price then e s ta b l is h e d and pay to  the

le g a l . re p re s en ta t iv e the Se l l in g  Price le s s  the amount of any

in debtedness of the decedent or h is e s t a t e  then due and unpaid


and any requ ired t r a n s fe r fee .
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The su rv iv ing sp ouse of a deceased member who i s  le g a l ly

e n t i t l e d  to  the membership and who does not e l e c t to  u t i l i z e

Paragraph E of th i s  Sec tion , "Transfers to Family", may e l e c t ,

w ith in  n ine ty (90) days (o r such extended period as the Board may


pro vid e) of the death of the sp ouse , to s e l l  sa id  membership, and

in th a t event such membership w il l have p refe rence over a l l  o th e r

memberships o ffe red for s a l e .

In the event th a t such e le c t io n i s  not made w ith in (90)


days (or such ex tended period as the Board may provide) of th e

spou se 's dea th , any su bse quent o ffe r to s e l l  w i l l be p laced next

in ord er on the S e l l e r s  Waiting L is t .

Para gra ph G. I n i t i a l  L im ita tion on T ra n s fe r a b i l i ty :

Except for t r a n s fe r s  made pursuant to Para gra phs E and F, above,


th e re s h a l l be no t r a n s fe r of o the r memberships w ith in each


respec tive c la s s ~ntil a l l  in it ia l ·m em bersh ip s in each su ch

respec tive c la s s have been so ld . Sole ly for purposes of t h i s

Paragraph G, any membership which i s  reserved fo r in d iv id u a ls

purc hasing hornesites from Fairbanks Ranch Company, a C a l ifo rn ia

general p a r tn e rsh ip  or homes from Watt In d u s tr ie s /S an Diego,


In c . ,  a C a lifo rn ia co rpo ra t io n s h a l l be deemed to have been


so ld . After a l l  i n i t i a l  memberships w ith in a p a r t i c u l a r c la s s

are so ld , t r a n s fe r a b i l i t y  w il l be perm itted su b je c t to  approval

of an app lican t by the Membership Committee.
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Para gra ph E. Waiting L i s t s .  The Board may e s t a b l i s h

w aiting l i s t s  by c la s s of membership fo r ( l ) accepted a p p l ic a n t s

to whom membership i s  then av a i la b le  fo r is suance or t r a n s fe r

(w ith sep a ra te waiting ~ists bein g e s ta b l i s h e d  fo r accep ted

ap p l ic an ts who are Pro perty .O wners, as defined below, and


accepted ap p l ic an ts who a re not Property Owners), and (2) Members

who d e s i r e  to  t r a n s fe r th e i r membership. Except as provid ed

h e re in ,  th e Board sh a l l re g u la te a l l  asp ec ts of any w aiting l i s t

e s ta b l i s h e d ,  inc lud ing , w ithou t l im i t a t i o n ,  p r i o r i t y  on th e l i s t .

Upon acceptance by the· Membership Committee, owners of

l o t s ,  homes or condominiums c rea ted on the fo llow in g desc r ib ed

re a l p rop e r ty in the County of San Diego ("Property Owners")


s h a l l be p laced on the waiting l i s t  e s ta b l i s h e d for Property

Owners accord in g ·to the da te of th e i r  acceptance fo r membership


by the Membership' Committee:


(1) Fairbanks Ranch, encompassing Lots 6 through 623 of

Trac t 3877 (Units 1 thro ugh 5) as recorded in the O ffi c i a l

Records o f San Diego County.


(2) 340 u n i ts approved by the City of San Diego as

shown on Ten ta tiv e Map. 02-1 99-0 , Lots 1 thro ugh 10, and a l s o

shown on PRD 20-252-0, as fi l e d  in th e o ffi c e  of the Cle rk  of th e

C ity of San Diego.


(3) 125 u n i t s approved by th e County of San Diego and


known as Ten ta tiv e Tract 4385.
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Upon accep tance by the Membership Committee, accepted

ap p l ic an ts who a re not Property Owners s h a l l be p laced on the

waiting ~ist e s ta b l i s h e d  for persons who a re not Property owners


accord in g to the d a te of th e i r acceptance for membership by th e .

Membership Corrunittee.


As memberships are pla ced on the waiting l i s t s  main-

ta ined for Members of each c la s s who d e s i r e  to t r a n s fe r th e i r

memberships, such memberships w il l be o ffe red a l t e r n a t i v e ly  to

those persons on the waiting l i s t  e s ta b l is h e d for persons who are

not Property Owners and those persons on the w aiting l i s t  e s ta b -

l ish ed for Property Owners. I f any accep ted ap p l ic an t on a

waiting l i s t  does not complete the purc hase of an o ffe red member-

sh ip ,' such membership s h a l l be o ffe red to the next su ccess ive

accepte.d ap p l ic an t on such waiting l i s t .

For example, · th e f i r s t  membership th a t becomes av a i lab le

fo r t ra n s fe r s h a l l be o ffe red to the f i r s t  person on the waiting

l i s t  e s tab l is h ed for pers ons who are not Property Owners. I f

such pers on does not complete the purc hase of such membership, i t

s h a l l be o ffe red to  each successive person on the waiting l i s t

e s tab l ish ed for persons who are not Property owners u n t i l a sa le

i s  completed. The second membership th a t becomes av a i la b le for

t r a n s fe r s h a l l be o ffe red to the f i r s t  person on the waiting l i s t

e s tab l ish ed for persons who are Property Owners. I f such pers on

does not complete the purc hase of such membership, i t  s h a l l be
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o ffe red to  each su ccess ive person on the waiting l i s t  e s ta b l i s h e d

for persons who are Property Owners u n t i l  a s a l e  i s  comple ted .

J u n io r Members who a re Property owners and who have


a t t a in e d  age 39 s h a l l have p r i o r i t y  over a l l  o th e r P rop e r ty Own-

e r s with re sp ec t to the purchase of a Regula r Membership. J u n io r

Members who are not Property Owners and who have a t t a in e d  age 39

s h a l l have p r i o r i t y  over a l l  o th e r ap p l ic a n ts who a re no t Prop-

e r ty  Owners with resp ec t to  the purchase of a Regula r Membership.


Para gra ph I . Vacancie s in Memberships. When a vacancy


or vacancies s h a l l occur in a membership of the Club by re s ig n a -

t io n  w ithou t t r a n s fe r ,  or by death w ithou t t r a n s fe r by th e le g a l

re p re s e n ta t iv e of such decease d member as he re in p rov ided , or for

any reason , the Board of D ire c to rs s h a l l have the power to  f i l l

such vacancy by e le c t io n  as provid ed in th e se Bylaws, and on the

payment of any requ ired membership fe e ,  i f any such membership


fee s h a l l be so  requ ired .

Para gra ph J . Resignations . · Any member may re s ig n h is

membership; provid ed , however, such re s ig n a t io n may be refu sed by

the Board. No member may re s ig n u n t i l  a l l  indeb tedness owing th e

Club has f i r s t  been paid in fu l l .  Such re s ig n a t io n s h a l l  be

subm itted in w rit in g  to the Board an d, upon i t s  accep tance , s h a l l

o p e ra te as a r·ele ase  and assig nment to  th e Club of a l l  r i g h t ,

t i t l e  and in t e r e s t of such member in and to  the p ro p e r ty and


a s s e t s  of th e Club and of a l l  cla im s of whatever na tu re by su ch

member ag a in s t th e Club.
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Para gra ph K. Sale  Of A Membership Sub jec t To A·ny


Indeb tedness To The Club When Sales P r ic e Not S u ffi c i e n t To

Reimbur~e Club, In the· event of th e s a l e  of any membership a t  a

time when th e re i s  an indeb tedness to th e Club w ith re sp e c t to

such membership, and in the fu r th e r even t th a t th e amount of th e

S e l l in g  P r ic e of sa id membership, l e s s  any ap p l ic a b le t r a n s fe r

fe e ,  i s  i n s u ffi c i e n t to s a t i s fy  such ind eb tedness ,  th e former

owner of the membership s h a l l be l e g a l l y  o b l ig a te d  to  pay the

Club th e unpaid balance of any su ch ind eb tedness .

Paragraph L. Excep tional Case Repurc hase. The Board


may from time to time in i t s  so le d i s c r e t i o n  and no tw ith s tand ing

th e e x is te n c e of a S e l l e r s  Waiting L is t of Members seek ing to

t r a n s fe r t h e i r  memberships au th o r iz e the irrunediate repu rchase by

th e Club of such·Memberships in ex cep t io n a l case s where a Member


~  .

or th e h e i r s  of i deceased Member would s u ffe r s u b s t a n t i a l hard -

sh ip  by the placemen t of such Membership on a w aiting l i s t .

Paragraph M. Physica l In c ap a c i ty . I f a member becomes


permanently p h y s ic a l ly  in c ap a c i ta te d  to  an ex te n t t h a t such

member i s  no longer ab le to  use th e C lu b 's F a c i l i t i e s ,  su ch

member ·may, a ft e r  o ffe r in g  h is membership fo r s a le  in th e manner


s e t  fo r th  in Parag raph C of th i s  S ec t io n ,  f i l e  a p e t i t i o n  w ith

the Sec re ta ry o f the Club requ es t ing th a t th e payment o f dues on

such membership be waived. The Board may, in  i t s  s o le  d i s c r e -

t i o n ,  and su b je c t to  any cond it io n s imposed by th e Board , ag ree
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to  waive a l l  or any po r t io n of the dues on such Membership. The

Board may admit such in c ap ac i ta te d member as a tempora ry  Soc ia l

Member of th e Club no tw iths tand ing the fa c t th a t no So c ia l Mem-

bersh ip s a re then av a i la b le .

Para gra ph N. T ran sfe rs Of Memberships By Expelled

Members. Any member who has been expelled from th e Club s h a l l

not be e n t i t l e d  to  t ra n s fe r h is membership or rece ive any sum or

amount th e re fo r except thro ugh a t r a n s fe r e ffe c tu a te d  in the

manner h e re in a fte r s e t fo r th . When such expu ls ion s h a l l become

e ffe c t iv e ,  the Board of D ire c to rs may s e l l  such membership for

th e p r ic e s e t by the Board w ith in i t s  so le and ab so lu te d i s c r e -

t io n . The Club s h a l l r e ta in  from the s e l l i n g  p r ic e of sa id

membership the amount of any in debtedness of sa id  ex p e l le d member

then due and unpaid to the Club, and then rem it the balance of

such s e l l i n g  p r ic e to sa id  former member.

Para gra ph O. Suspensio n. The Board of D ire c to r s ,

pu rsuant to the Club Regu la tions , and the procedure fo r no t ic e

and oppo rtun ity to be heard  s e t fo r th  in Para gra ph P of t h i s

Sec tion , may suspend for th e period of the d e fau l t a l l  r i g h t s  and

p r iv i le g e s of Members, inc lu d ing without l im i t a t io n  th e r ig h t of

a Member to vo te , who s h a l l be in d e fau l t in  the payment of any

sums due (inc lu d ing charges in cu r!e a by Family or g u e s ts ) fo r a

period in excess of one month a ft e r  a b i l l  th e re fo r has been


g iv en , which d e fa u l t s h a l l c o n s t i t u t e  cause fo r su spens ion .
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Para gra ph P. Expuls io n. The Board of D ire c to rs ,  by a

m ajo rity vo te of the D irec to rs p resen t a t a reg u la r ly  held  meet-

in g of the Board, may determin e to seek expu ls ion o f,  or such


o th e r . le s se r sanc tions as i t  deems app ro p r ia te includ ing suspen-

s io n a g a in s t ,  any Member for cause. For the purp oses of th i s

Para gra ph, the term "cause" as app lied to C.)nduct of a Member


s h a l l mean any of the follow in g :

(1 ) Defau lt . Being in d e fau l t in the payment of any

sums due (inc lud ing charg es incu rred by Family or guests) fo r a

period in excess of th ree months (3) a ft e r  a b i l l  th e re fo r has

been g iven .

(2) Multip le  Defau lt . Being in d e fa u l t ,  on two occa-

s ions in any twelve (12) month period or on th re e (3) occasio ns

in any twenty-four (24) month p e r io d , in  the payment of any sums

due for a period ln excess of one (1) month a ft e r  a b i l l  th e re fo r

has been g iven .

(3) Felony. Convic tion of a fe lony .

(4 ) Detrimental Conduct. The performance in or on th e

Club F a c i l i t i e s ,  by a Member or by h is spouse , of acts .w h ich th e

Board s h a l l find to be de tr im en ta l to the b e s t in t e r e s t s  of the

(

Club. Conduct of the Family or gues ts of a Member may, but

o rd in a r i ly  s h a l l no t, be cause for expu ls ion of a Member, but may

r e s u l t in den ia l of p r iv i le g e s to  such Family members or g u e s ts ,

in  such manner and for such time as the Board of D irec to rs may


determ in e.
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The dete rm ination to be made by the Board s h a l l be th a t

the conduct found to be de trim en ta l cons is ted of an ac t or ac ts

s u ffi c i e n t l y  o b je c t io n ab le ,  in the judgment of the Board ·ahd in

the contex t of Club r e la t io n s ,  to giv e discom fort and offense to

reasonable  persons of the age, education and background of the

ty p ic a l Member to  such a degree th a t such persons would be l ik e ly

to p re fe r not to a s so c ia te fu r th e r with the offend ing in d iv id u a l .

A Member s h a l l be given no tice of th e de te rm ination of

the Board of cause for h is expuls io n not more than fi ft e e n  (15)

days a ft e r such determ ination has been made (th e "Determ in ation

Date"), which no t ic e s h a l l s t a t e  the re aso n th e re fo r and the time


and place of the hearing thereon , and s h a l l be g iv en in w riting

p e rsona lly to the Member whose conduct i s  in qu e s t io n or sen t by

f i r s t  c la s s mail · to h is l a s t  addre ss as shown on the records of

the Clu b; Said h'earing s h a l l be before the Board and the p lace

of the hearing s h a l l be posted in a prominent p lace in the club -

house of the Club not more than fi ft e e n  (15) days a ft e r  the

Determ in ation Date.

The hearing must be held not l e s s  than fou rteen (14) nor

more than n ine ty (90) days a ft e r the date of such no t ic e . All

r ig h ts and p r iv i l e g e s of the Member s h a l l be suspended from the

date of such no t ic e u n t i l fin a l d is p o s i t io n  of the m a tte r . Any


Member s h a l l have the r ig h t to be p re sen t a t the ~earing. The

Member may e l e c t to  be heard o ra l ly  or in w r i t in g .
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I f the conduct in qu es tion a r i s e s  under subpara gra ph (1)

or (2) above, the hearin g w i l l not pro ceed unless th e Board s h a l l

rece ive th~ S e c re ta ry 's c e r t i f i c a t e  th a t a l l  uncontested a r r e a r -

ag es of the Member have. been pa id . The fa i lu r e  of th e Member to

pay a l l  su ch amounts p r io r to the hearin g sh a l l be taken to be

the re s ig na tio n of such Member, which s h a l l be e ffe c t i v e  on the

da te of the hearin g and immediately p r io r to the convening of the

Board for the hearing , and the matter s h a l l be deemed c lo sed ,

su b je c t to  Para gra ph J  of Section 2 . 9 . ,  above.


The Board sh a l l l im i t the proceedin gs a t th e hearing to

(a ) the es tab lishm en t , to the s a t i s fa c t i o n  of a m ajo r i ty of the

D irec to rs p re sen t a t the hearing , of the conduct be lieved to

c o n s t i tu te  cause , (b) a sta tem ent of the Member (and of such


o th e r persons , r~asonable in number, as may be p resen ted a t the

hearing by such ~ember) in exp lana tion or in mi~igation of the

conduct a lleg ed to c o n s t i tu te  cause , (c) sta tem ents o f o th e r

Members, i f they a re in  support of the Member in m it ig a t io n of

such conduct, and (d) a vote of the Board. The a ffi rm a t iv e vote

of tw o -th ird s of the D irec to rs p re sen t a t the hearing s h a l l be

requ ired for expu ls io n of the Member, and i f such vo te i s

achie ved the expu ls io n w i l l be e ffe c t iv e  immedia tely . I f the

vo te i s  in s u ffi c i e n t for expu ls ion , the matter s h a l l be dism is sed

and any suspensio n of the Member based on the same conduct imme-

d ia te ly  s h a l l be resc inded , su b je c t to Paragraph O, ab ove, of
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t h i s  Sec tion . A former Member who has been expe lled s h a l l not be

re in s ta te d ,  excep t as a new app lic an t in  accordance w ith Sec-

t io n 2 .8 , above.


Para gra ph Q, Income or Rece ip ts . In the event of the

sa le (upon d is s o lu t io n  of the Club or o therw ise) or o th e r d ispo -

s i t i o n  of the a s s e t s  of the Club, no Member in h is cap ac i ty  as a

Member, s h a l l rece ive any p roperty or pro ceeds therefrom , except

th a t Members may be rep a id , upon re so lu t io n of the Board of

D irec to rs ,  up to the amount of th e i r membership fee a c tu a l ly  pa id

to the Club, fo r such membership. Any excess proceeds s h a l l be

d is t r ib u te d  in accord ance with th~ C lub 's  A r t i c l e s  of Inco rpo ra -

t io n o r ,  to the ex ten t the A r t ic le s do not so p rov id e , in acco rd -

ance with th e Nonprofit Mutual Benefit Corporation Law of C a l i -

fo rn ia . In no o th e r event s h a l l a Member sh a re in any income,


re c e ip ts ,  d iv i s ib n ,  d is p o s i t io n  or o th e r enjoyment of a s s e t s  of

the Club, excep t to  the ex ten t of h is o rd ina ry and u sua l p r i -

v ileg e of use of the Club F a c i l i t i e s .  In no even t s h a l l a Soc ia l

Member, a J u n io r Member pr a member of any o th e r c la s s th a t may

be crea ted pu rsu an t to Section 2 .6 , h e reo f,  sh a re in any income,


receip~s, d iv i s io n ,  d is p o s i t io n  or o th e r enjoyment of a s s e t s  of

the Club, excep t to the ex ten t of h is exp ress p r iv i l e g e  of use of

the Club F a c i l i t i e s .
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Paragraph R. Corp ora te Memberships. Notwiths~anding

anythin g to the con tra ry contain ed he re in ,  Corp ora te Memberships


may only be tran s fe r re d under terms and cond it io n s e s ta b l i s h e d  by

the Board from time to time and on a case by case b a s i s .

ARTICLE 3. VOTING, MEETINGS AND ELECTIONS.


SECTION 3 .1 . VOTING . .  Voting r ig h t s  in the Club s h a l l

be held by Voting Members only and s h a l l be exerc ised as fo llow s:

Paragraph A. Number of Votes. At any meeting o f the

Members, or a t any e le c t io n ,  each.V oting Member then in good

stand ing sh a l l be e n t i t l e d  to c a s t one vo te .

Paragraph B. Prox ies . Except as otherw is e provid ed

he re in , any Voting Member e n t i t l e d  to vote may a ttend and vote a t

meetings and e le c t io n s ,  or may vote by proxy hold er duly


appoin ted by a w r i t te n proxy signed by the Voting Member and

fi l e d  with the Secre ta ry of the Club p r io r to the commencement of

the meeting a t which the proxy i s  to be ex e rc ised . A proxy s h a l l

be for a term not to  exceed ele ven (11) months un less o therw ise

exp ress ly pro vid ed  th e re in ,  except the maximum term of any proxy


s h a l l be th ree (3) years from the date of execu tion of the proxy,


and may be revoked by the Voting Member execu ting i t  a t any time


p r io r to the vote pursuant th e re to  by w r i t te n  no tice to the

Secre ta ry or personal attendance and vo ting a t a meeting . A

proxy s h a l l be deemed to be revoked when the Secre ta ry of the

Club rece ives ac tu a l no tice (p r io r to the vote pursuant th e re to )
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of the d e fa u l t o f the Voting Member in the payment o f amounts


due, or of th e dea th or ju d i c i a l l y  dec la red in competence of the

Voting Member, or of the te rm ina tion of su ch Voting Member's


s t a t u s  as a Voting Member, whether by dea th , ex pu ls io n o r o th e r -

w is e. The re v o c a b i l i ty  of a proxy which s t a t e s  on i t s  face th a t

i t  i s  ir re v o c ab le s h a l l be governed by th e p ro v is io n s o f the

Nonprofit Mutual B enefi t Corporation Law o f C a l i fo r n i a . Payment

of a rre a rag e s so th a t the Voting Member i s  no long e r in  d e fa u l t

s h a l l be deemed to  rev ive an otherw ise v a l id  proxy .

SECTION 3 .2 . MEETINGS AND QUORUM.


, -

Paragraph A. Annual Meetings. The f i r s t  annual meeting


s h a l l be held in the County of San Diego on a d a te to  be d e s ig -

nated by th e Board of D ire c to rs des ig na ted by FFL pu rsu an t to the

O perating Agreem~nt, which i s  not l e s s  than ten (10) days nor

more than n in e ty (90) days immedia tely fo llow ing th e T ransfe r

Date, as su ch d a te i s  defined in the O perating Agreemen t. There -

a f t e r ,  th e re s h a l l be an annual meeting o f the Members on the

f i r s t  Tuesday of March of each year a t 2:00 P.M. a t  th e clu bhouse

of the Club, or a t such o th e r reasonably conven ien t tim e not more

than th i r ty · (30) days befo re or a ft e r  su ch d a te ,  o r a t  su ch o th e r

p lace in San Diego County as may be des ig na ted by th e Board of

D ire c to rs .

Parag raph B. Spec ia l Meetings. Follow in g th e hold in g

of the f i r s t  annual meeting of the Members as p rov ided in  th i s
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Section , special· meetings of the Members may be c a l le d  a t  any

time by the Pres id en t of the Club, by the Board or by Voting


Members rep resen ting fiv e percen t or more of the t o t a l  vo ting

power.of a i l  Voting Members, to  consider m atte rs which, by th e

terms of the Club 's A r t ic le s or Bylaws, req u ire the approval o f

a l l  or some of the Voting Members, or fo r any o th e r proper p u r-

pose. Spec ia l meetings s h a l l be held  a t such p lace as i s  fix ed

fo r the annual meetings pu rsuant to Para gra ph A of th i s  Sec t io n .

Except in sp ec ia l cases where o th e r express p rov is ion i s  made by

s t a t u t e ,  no tice of such sp e c ia l meetings s h a l l be giv en in  the

same manner as for annual meetings. The no tic e s h a l l sp e c ify the

da te , time and p lace of the meeting and the m atte rs which w i l l be

consid ered , and no other business may be considered . Upon.


request in  w riting to the Pre s id en t or Sec re ta ry of the Club by

any person e n t i t l e d  to c a l l  a spe.c ia l meeting , the o ffi c e r fo r th -

wi th s h a l l cause no tice to  be giv en to  the Voting Members e n t i -

t l e d  to vote th a t a meeting s h a l l be held  a t a time fixed by the

Board not le s s than th i r t y - fi v e  (35) nor more than n ine ty (90)


days a ft e r the rece ip t of the req u e s t . I f the no tic e i s  not

giv en ~ithin twenty (20) days a ft e r  re c e ip t of the req u e s t ,  th e

person requesting the meeting may g iv e the n o t ic e . Nothing


contain ed in th i s  Para gra ph s h a l l . b e  construe~ as l im i t in g ,

fix ing or a ffe c t in g  the time when a meeting of Members can be

held when the meeting i s  c a l le d  by an ac t io n of the Board.
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Para gra ph c. Quorum. The presence a t  any meeting , in

person or by pro xy, of Voting Members havin g a m ajo r i ty of th e

t o t a l  vo te in  the Club s h a l l c o n s t i tu te  a quorum. Suspe~ded

Voting Members s h a l l not be counted in determ in ing such t o t a l

vo te . l f  any meeting cannot be held because a quorum i s  not

p re s en t ,  the Voting Members p resen t may ad jou rn the meeting to  a

time not l e s s  than fo r ty -e ig h t (48) hours nor more than t h i r t y

(30) days from th e time the o r ig in a l meeting was c a l l e d . At the

su bse quent meeting , the presence , in person or by pro xy, of

Voting Members hav ing one-quarte r of the t o t a l  vote in the Club


s h a l l c o n s t i t u t e  a quorum. The Voting Members p re sen t a t a duly

ca l le d and held  meeting a t which a quorum i s  p re sen t may continue

to tra n s a c t business u n t i l adjournment no tw ith s tand ing the w ith -

drawal of en ough.V oting Members to leave l e s s  than a quorum, i f

such ac t io n taken , o ther than adjo urnment, i s  approved by ~t

l e a s t a m ajo r i ty of the Voting Mernb~rs re q u ired to c o n s t i t u t e  a

quorum.


Para gra ph D. Majorit~. Unle ss o the rw ise exp re ss ly

pro vid ed he re in or p ro h ib i te d by law, any a c t io n  may be taken a t

any me~ting of the Members upon the a ff irrna tive vo te of a majo r-

i t y  of the t o t a l  vote p re s e n t .

ra rag raph E. Resu lts . After ta b u la t io n  of b a l l o t s ,  the

Board of D ire c to rs s h a l l n o t ify  a l l  Members, by mail or by p o s t -

in g of no t ic e s a t the clubhouse of the Clu b, or bo th , of th e
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outcome of the vo te . I f in s u ffi c i e n t votes were c a s t to  c o n s t i -

tu t e  a quorum, the Board s h a l l so c e r t i fy ,  and the e le c t io n  s h a l l

be of no e ffe c t .

Paragraph F. Consent of Abse ntees. The t ra n s a c t io n s

approved a t any meeting of Members, e i th e r o rg an iz a t io n a l ,  annual

or sp e c ia l ,  however ca l le d and no ticed , s h a l l be as v a l id  as

though approved a t a meeting duly he ld a ft e r  reg u la r c a l l  and

n o t ic e ,  i f a quorum i s  p re sen t e i th e r in pers on or by proxy , and

i f ,  e i th e r before or a ft e r the meeting , each of the Voting Mem-

bers e n t i t l e d  t o  vote and not p resen t in pers on or by proxy s ig n s

a w ri t te n waiver of no tice or a consent to the hold in g of such


meeting or an appro val of the minutes th e reo f,  The waiver of

no tice or consent need not spec ify e i th e r the bu siness to be

tran sac ted or th~ purpose of any annual or sp e c ia l meeting of

Voting Members, except th a t i f ac t io n i s  taken or pro posed to be

taken for appro val ·of any of the m atte rs sp e c ifie d  in Para gra ph H

hereo f, the waiver of no tic e or consent s h a l l s t a t e  the genera l

na tu re of the p roposa l. All such waiv ers , consents or approvals

s h a l l be fi l e d  with the co rpo ra te records or made a p a r t of the

minute~ of the meeting .

Paragraph G. Waiver b y Attendance. Attendance by a

Member a t a meeting s h a l l a ls o  c o n s t i tu t e  a waiver of no t ic e of

th a t meeting , except when the person o b je c t s ,  a t the begin nin g of

the meeting , t o  the tra n s a c t io n of any business due to  the inade-
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quacy or i l l e g a l i t y  of the no t ic e . Also, a ttendance a t a meeting


i s  not a waiver of any r ig h t to ob je c t to th e co n s id e ra t io n of

m atte rs requ ired to  be in clu ded in the no t ic e of th e meeting , and

not so inc luded , i f  th a t ob jec t io n i s  ~xpressly made a t th e

meeting .

Para gra ph H. Notice of Certa in ·Aoenda Item s. I f ac tio n

i s  pro posed to be taken a t any meeting fo r approval of any of the

follow in g p ropo sa ls ,  the no tic e s h a l l a ls o  s t a t e  the g ene ra l

na tu re of the p roposa l . Member a c t io n on su ch items i s  in v a l id

un less the no tic e or w ri t te n waiver of no t ic e s t a t e s  the genera l

na tu re of the p ro p o sa l(s ) :

( i ) Removing a D irec to r w ithou t cause;

( i i )  F i l l i n g  vacancie s on the Board of D ire c to r s ;

( i i i )  Am~nding the A r t ic le s or Bylaws;


( iv ) Approving a con tra c t or t r a n s a c t io n  in which a

D irec to r has a m a te r ia l fin an c ia l i n t e r e s t ;

(v) Adoption of a p lan of d i s t r i b u t i o n  of a s s e t s .

Paragr~ph I .  Manner of Giving No tice . Notice of any

meeting of the Members s h a l l .be giv en e i t h e r p e rso n a l ly  or by

,, 1'': 

,,


first-~lass mail , te le g rap h ic or o th e r w r i t t e n  communication,


charges p rep a id , addressed to  each Member a t the add ress .given by

the Member to th e Club for the purp ose  of n o t ic e . Unle ss o th e r -

wise requ ired by s t a t u t e  or these Bylaws, su ch n o t ic e s h a l l be

giv en not l e s s  than ten (10) days nor more than n in e ty (90) days
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p r io r to the date fixed for such meetings. 

I f no add ress appears

on the C lub 's  books and no o th e r has been g iven , n o t ic e s h a l l be

deemed to have been given i f e i th e r ( i ) no tic e i s  sen t to  th a t

Member by fi r s t - c l a s s  mail or te le g rap h ic or o the r w r i t t e n  com-

munication to the Club 's p r in c ip a l execu tive o ffi c e ,  or ( i i )

no tice i s  published a t l e a s t once in a newspaper of g ene ra l

c i r c u la t io n  in  San Diego County. Notice s h a l l be deemed t o  have


been giv en a t the time when de liv e red pe rsona lly or depo s ited in

the mail or sen t by tele gram or o the r means of w r i t te n cornrnuni-

c a t io n . An a ffi d a v i t of the mailing or o th e r means of g iv ing any

no tice of any Members' meeting may be executed by the S ec re ta ry ,

A ss is tan t Sec re ta ry ,  or any o the r person g iv ing the n o t ic e ,  and

i f  so executed , s h a l l be fi l e d  and main tain ed in the Minute Book

of the Club.


u

Para gra ph J . Adjourned Meetings and Notices Thereof.

Any meeting of the Members, annual or s p e c ia l ,  whether or not a

quorum i s  p re s e n t ,  may be adjo urned from time to time by the

affirm a tiv e vote of a m ajo rity of the vo tes e n t i t l e d  to be c a s t

and represented a t such meeting in pers on or by pro xy, bu t in the

absence of a quorum, no o the r bu siness may be tran sa c te d a t any

such meeting un less these Bylaws otherw ise p rov ide .

When any meeting of th€  Members i s  adjou rned , no t ic e of 

the reconvening of the adjo urn ed meeting s h a l l . b e  giv en as in the

case of the o r ig in a l meeting so adjo u rned un le ss the time and
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p lace for the adjo urned meeting i s  fixed by tho se in  attendance

a t the o r i g in a l meeting . I f the adjournment i s  fo r more than

fo r ty - fiv e  (45) days or i f a ft e r  adjournment a new reco rd da te i s

fix ed for th e adjo urned meeting , a no tic e of th e adjo u rned meet-

in g s h a l l be g iv en to each Voting Member o f reco rd e n t i t l e d  to

vo te a t the m eeting . Except as a fo re s a id ,  i t  s h a l l not be neces-

sa ry to g ive any no tic e of an adjournment or of th e bu s iness to

be tra n s a c te d  a t any adjo urned meeting , o th e r than by an

announcement a t the meeting a t which such adjo urnment i s  taken .

SECTION 3 .3 . RECORD DATE FOR VOTING MEMBER NOTICE,

VOTING, AND GIVING CONSENTS.


Para gra ph .A. Record Date. For the pu rposes of d e te r -

mining which Voting Members are e n t i t l e d  to re c e iv e no t ic e of any

meeting , to vote~ or to g ive consent to co rp o ra te a c t io n without

a meeting , th e Board of D irec to rs may fi x ,  in advance, a "record

d a te , "  which s h a l l not be more than s ix ty  {60) nor fewer than ten

(10) days befo re the da te of any such meeting , nor more than

s ix ty  (60) days befo re any su ch ac t io n w ithou t a meeting . Only


Voting Members of record a t the c lo se of bu s in e s s on the da te so

fix ed are e n t i t l e d  to n o t ic e ,  to vo te , or to g ive consen ts ,  as

th e case may be, no tw ith s tand ing any t r a n s fe r of any membership


on the books of the Club a ft e r  the record d a te ,  excep t as o th e r -

wise provid ed in the A r t i c l e s ,  by agre ement, o r in  th e Nonprofit

Mutual Benefit Corporation Law of C a l i fo rn ia .
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Para gia ph B. F a i lu re of Board to Determine Date.

Unless fixed by the Board of D ire c to rs ,  th e record da te fo r

determ in in g those Voting Members e n t i t l e d  to rece ive no t ic e o ! ,

or to vote a t ,  a meeting of Voting Members, s h a l l be the next

business day precedin g the day on which no tice i s  g iven , o r ,  i f

no tic e i s  waived, the next business day prece~ing th e day on

which the meeting i s  he ld .

Unless fixed by th e Board, the record da te fo r d e t e r -

mining those Voting Members e n t i t l e d  to vote by b a l l o t on corpo-

r a t e  ac tion without a meeting , when no p r io r ac t io n by th e Board


has been taken, s h a l l be the day on which the f i r s t  w r i t t e n

co nsent i s  g iv en. When p r io r ac t io n of the Board has been taken ,

i t  sh a l l be the day on which the Board adopts the re s o lu t io n

re la t in g  to th a t . a c t i o n .

SECTION'3,4 . ACTION WITHOUT MEETING. Any a c t io n ,

inc lud ing the e le c t io n  of D ire c to rs ,  which unde~ th e p ro v is io n s

o f the C a lifo rn ia Nonprofit Mutual Benefit Corporation Law may be

taken a t a meeting of the Voting Members, may be taken w ithou t a

meeting of the Voting Members and w ithou t p r io r no t ic e i f  (a ) the

w r i t te n b a l lo t of every  Voting Member i s  s o l i c i t e d ,  (b) th e

requ ired number of sig ned approvals in  w ri t in g ,  s e t t i n g  fo r th  the

ac t io n so taken , i s  rece ived , (c) the number of b a l l o t s  c a s t

w ith in the time period sp e c ifie d  e9uals or eY.ceeds the quorum to

be p resen t a t a meeting au th o r iz in g the ac t io n ,  and (d) th e
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number of app rovals eguals  or ex ceeds the number of vo tes th a t

would be requ ired to  approve the a c t io n a t a meeting assuming the

number of b a l l o t s  c a s t equals the t o t a l  number of vo tes which


would have been c a s t a t a meeting .

B a l lo t s s h a l l be s o l i c i t e d  in a manner c o n s is te n t w ith

the requ ir ements of subd iv is ion (b) of Sec tion 7511 and Section

7514 of the C a l ifo rn ia Nonpro fit Mutual B enefit Corporation Law,

or such o th e r se c t io n which may be in e ffe c t from time to time.

All such s o l i c i t a t i o n s  s h a l l in d ic a te the number of responses

needed to meet the quorum re quirement and s h a l l s t a t e  the p e r -

centage of app rovals necessary to  pass the measure subm itted .

The s o l i c i t a t i o n  must spec ify the time by which the b a l lo t must

be receiv ed in order to be counted.

Subje ct. to  Sections 7611 and 7613 of the C a l ifo rn ia

Nonpro fit Mutual· Benefit Corporation Law, any Voting Member


ca s t in g  a b a l l o t ,  or the proxy ho lde rs of a Voting Member or a

personal re p re s e n ta t iv e of the Voting Member or the proxy ho lq -

e r s 1 or p e rso na l r e p r e s e n ta t iv e 's  proxy h o ld e rs ,  may revoke the

b a l l o t ,  o r s u b s t i t u t e  ano the r , by a w ri t in g  rece ived by the Club


p r io r ~o th e time sp e c ifie d  in the s o l i c i t a t i o n  pu rsuan t to the

pre cedin g parag raph , but may not do so th e r e a ft e r .  Such revoca-

t io n  i s  e ffe c t i v e  upon i t s  re c e ip t by the Sec re ta ry of the Club.


Afte r ta b u la t io n of the b a l l o t s ,  the Board s h a l l n o t ify

a l l  Members, by mail or by pos ting of n o t ic e s a t the clu bhouse of
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th e Club, or both , of the outcome of the e l e c t i o n . I f i n s u ffi -

c ie n t vo tes were c a s t to  c o n s t i t u t e  a quorum, the Board s h a l l so

c e r t i fy ,  and the e le c t io n  s h a l l be of no e ffe c t .

ARTICLE 4 . BOARD OF DIRECTORS.

SECTION 4 .1 . CORPORATE POWERS. Sub jec t to  th e p ro v i-

s io n s of A r t i c l e  8 h~reof, th e co rpo ra te powers of the Club s h a l l

be vested in ,  ex e rc ised by and under the a u th o r i ty  o f,  and the

a ffa i r s  of the Club s h a l l be co n tro l le d  by, a Board of D ire c to r s ,

who s h a l l have the ex c lu s iv e r i g h t and r e s p o n s ib i l i t y  to  perfo rm

the du tie s and o b l ig a t io n s and to ex e rc is e the powers and au th o r-

i t y  of the Club as s e t fo r th  in the A r t i c l e s  and th e se Bylaws.


The Board may de leg a te the management of the a c t i v i t i e s  of the

Club to any pers on or p e rso n s ,  execu tive company, or coitUnittee


ho~ever composga

1 

provid ed th a t the a c t i v i t i e s  and a ffa i r s  of the

Club s h a l l be managed and a l l  co rpo ra te po~ers s h a l l be exe rc ised

under the u l t im a te d i r e c t io n  of the Board.


SECTION 4 . 2 .  QUALIFICATION AND ELECTION.

Para gra ph A. Q u a l i fi c a t io n . Those D ire c to rs se rv ing as

such a t the time of the f i r s t  annual meeting a t  which Voting

Member~ s h a l l vo te ,  s h a l l re s ig n e ffe c t iv e  upon e le c t i o n  of th e i r

su cce sso rs ,  and th e r e a ft e r each member of the Board s h a l l be

e le c te d  as provid ed 'n  Parag raph B of th i s  Sec tion 4 .2 . Each

D ire c to r ,  o th e r than those se rv ing p r io r to  th e f i r s t  annual

meeting , must be a Voting Member of the Club in  good s tand ing a t

the time of h is e le c t io n .
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Para gra ph B. E lec tion of D ire c to r s . The number of

D irec to rs s h a l l be nine (9 ) . The D ire c to rs s h a l l be c l a s s i fi e d

with re sp e c t to th e time for which they s h a l l s e v e ra l ly  hold

o ffi c e ,  by d iv id in g  them in to  th re e (3) c la s s e s ,  to be known as

C lasses "A," "B," and "C." Of the D ire c to rs chosen a t the f i r s t

an nual meeting , Cla ss A s h a l l co n s is t of th re e D ire c to r s ,  each to

hold o ffic e  for one (1) year , o r u n t i l  the next annual meeting ;

C la ss B s h a l l c o n s is t of th ree D ire c to rs ,  each to  hold  o ffi c e  for

two (2) y ea rs ,  or u n t i l the second annual .m eeting; and Class C

s h a l l c o n s is t of Three D ire c to rs ,  each to  hold  o ffic e  fo r th re e

(3) y ea rs ,  o r u n t i l  the th i rd  annual meeting . At each annual

meeting , th e successo rs to the c la s s o f D ire c to rs whose terms

s h a l l ex p ire in  th a t year s h a l l be e le c te d  to hold  o ff ic e fo r a

term of th re e (3) yea rs ,  so th a t the term of o ffi c e  of one c la s s

of D ire c to rs s h a l l exp ire in each year .

Para gra ph C. Term. Sub jec t to Parag raphs A and B of

t h i s  Sec tion 4 .2 ,  D irec to rs s h a l l se rve fo r a term of th re e (3)

years or u n t i l t h e i r  re sp ec t iv e su ccesso rs a re e le c te d ,  or u n t i l

t h e i r  d ea th ,  re s ig n a t io n or removal, whichev er i s  e a r l i e r .

Para gra ph o. Removal ana Resig na tion . Any D ire c to r may

res ig n a t any time by g iv ing w r i t te n  no t ic e to the P re s id e n t ,  the

Sec re ta ry or th e Board. Such re s ig n a t io n s h a l l be e ffe c t i v e  upon

the g iv ing of su ch no t ic e ,  un less the no t ic e s p e c i fi e s  a l a t e r

time for th e e ffe c t iv e n e s s of such re s ig n a t io n . I f th e Board
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accep ts the re s ig n a t io n of a D irec to r tendered to take e ffe c t a t

a fu tu re tim e, the Board s h a l l have the power to  e l e c t a succes-

so r to take o ffic e  when the re s ig n a t io n s h a l l become e ffe c t i v e .

A D irec to r s h a l l be deemed to have resigned , e ffe c t iv e  immedi-

a te ly ,  upon the term ination for whatever re ason of h is membership


in the Club.


A Direc to r may be removed by vote of the Voting Members;

provid ed , however, th a t unless the e n t i r e  Board i s  removed, an

ind iv id u a l D irec to r s h a l l not be iemoved p r io r to th e ex p ira t io n

of h is term of o ffi c e  i f the vo tes c a s t ag a in s t removal, or not

consenting in w rit in g to such removal, would be s u ffi c i e n t to

e le c t the D irec to r i f voted a t an e le c t io n a t which the same

to t a l number of votes were c a s t and the e n t i r e  number o f Direc-

to r s  au tho riz ed a t the time of the most recen t e le c t io n  of Dir ec-

to r s were then being e le c te d .

Para gra ph E. Vacancie s. A vacancy or vacanc ies s h a l l

be deemed to e x i s t in case  of the death , re s ig n a t io n or removal


of any D ire c to r ,  or i f the Voting Members s h a l l in c re a s e the

au tho riz ed number of D irec to rs bu t s h a l l fa i l  a t th e meeting a t

which ~uch in c rease i s  au tho riz ed or any adjournment th e re o f to

e l e c t the ad d i t io n a l D ire c to r(s ) so pro vid ed fo r ,  or in the event

the Voting Members fa i l  a t any ti~e to e le c t the fu l l  number of

au tho riz ed D ire c to rs . Except fo r a vacancy c re a te d by th e

removal of a D ire c to r ,  vacancie s on the Board may be f i l l e d  by a
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vote of a m ajo rity of the remaining D ire c to rs ,  whether or not

l e s s  than a quorum, or by a so le remaining D irec to r ,  u n t i l  h is

successor i s  e le c te d by the Voting Members. In the event of an

in c re a se in the au tho riz ed number of D ire c to rs ,  no more than one

D irec to r may be appoin ted by the Board, ra th e r than e le c te d  by

the Voting Members, to f i l l  a vacancy crea ted thereby . The

Voting Members may e le c t a D irec to r a t any time to f i l l  any

vacancy not fi l l e d  by the D ire c to rs . A vacancy c re a ted by the

removal of a Direc to r s h a l l be fi l l e d  only  by the vote of the

Members a t a duly c a l le d  annual or sp e c ia l meeting of Members.

Each Direc to r so e le c ted to  f i l l  a vacancy s h a l l hold o ff ic e for

the bala nce of the term of the D irec to r so rep laced . The Voting


Members may e le c t a D irec to r a t any time to f i l l  any vacancy not

fi l l e d  by the D ire c to rs .

Paragraph F. Number of D ire c to rs . The number of D irec -

to r s  s h a l l be nin e (9). Such number may be changed by an amend-

ment of th i s  Paragraph by th e a ffi rm a t iv e vote of tw o -th ird s of

th e t o t a l votes c a s t in person or by proxy a t an e le c t io n  or a

meeting of Members.

SECTION 4 . 3 .  MEETINGS.

Paragraph A. Pla ce of Meeting. All meetings of the

D irec to rs s h a l l be held a t the clu bhouse of the Club, i f  reason-

ab ly possib le . , and otf tef: \l tke a t a p lace as c lo se th e re to  ali

reasonably  p o s s ib le ,  as des ig na ted a t any time by re so lu t io n  of

the Board or by w ri t te n consent of a m ajo r i ty of D ire c to r s .
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Parag raph B. F i r s t  Annual Meeting.. Immedia tely  fo l -

lowing th e f i r s t  annual meeting of the Members and a ft e r  each

annual meeting o f the Members, the Board s h a l l ho ld a reg u la r

meeting a t  the same p lac e fo r the purp ose of th e e l e c t i o n  of

o ffi c e r s  and the t r a n s a c t io n  of o th e r b u s in e s s . Notice of su ch

meeting i s  hereby d ispensed w ith .

Parag raph c. Regula r Meetings. At each annual meeting ,

th e Board s h a l l adopt a schedu le of i t s  o th e r re g u la r meetings to

be held  du ring th e forthcom in g year.. No n o t ic e s h a l l  be requ ired

fo r reg u la r meetings as schedu led .

Parag raph D. Spec ia l Meetings. Sp e c ia l meetings of the

Board may be c a l le d  a t any time by the P re s id en t or by o n e - th i rd

of the au th o r iz ed number of D ire c to rs . Sp ec ia l meetings s h a l l be

held on fou r days n o t ic e by fi r s t - c l a s s  m a il ,  po s tag e p rep a id ,  or

on fo r ty - e ig h t (48) hours  no t ic e d e l iv e re d p e r s o n a l ly  or b y

te lephone or te le g ra p h . Notice of the s p e c i a l meeting need not

be giv en to any D ire c to r who s ig n s a waiv er of n o t i c e  or a w r i t -

ten consent to ho ld ing th e meeting or an app roval of th e min utes

th e re o f,  whether befo re or a ft e r  s a id  m eeting , o r who a t te n d s the

meeting p r io r th e r e to  or a t i t s  conunencement w ithou t p ro te s t in g

th e la ck of such n o t ic e . All such w aivers , con sen ts and approv-

a l s  s h a l l be fi l e d  w ith the Club reco rd s or made a p a r t of th e

..·m in u tes o f th e m eeting .
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Para gra ph E. Quorum. A m ajo r i ty of the au th o r iz ed

number of D ire c to rs s h a l l c o n s t i t u t e  a quorum of th e Board o f

D ire c to r s ,  and i f  a quorum i s  p re s e n t ,  in person or by te lephone ,

the d ec is io n of a majo~ity o f those p re sen t s h a l l be th e a c t of

th e Board in the abse nce of an express s ta tu to ry  or o th e r

requ ir ement as to  the m atte r under co n s id e ra t io n .

Para gra ph F. Action Without A Meeting. Any a c t io n

requ ired or perm itted to be taken by the Board may be taken

w ithou t a meeting , i f a l l  D ire c to r s in d iv id u a l ly  or c o l l e c t i v e ly

consent in w rit in g  to  such a c t io n . Such w r i t te n consen t or

consen ts s h a l l be fi l e d  w ith the minutes of the proceed ing s of

th e Board. Such ac t io n by w r i t t e n  consent s h a l l have the same

fo rce and e ffe c t as the unanimous vote of the D ire c to r s .

In the ~vent t h a t any D ire c to r s h a l l be absen t from four

consecu tive reg u la r meetings of the Board, th e Board may, by

a c t io n  taken a t the meeting du ring which sa id fou rth absence

o ccu rs ,  d ec la re th e o ffi c e  of sa id  absen t D irec to r to  be vacan t.

SECTION 4 .4 . CLUB REGULATIONS. The Board of D ire c to rs

from time to  time and in i t s  so le d i s c r e t io n  may adop t ,  amend and

re p e a l ; in such manner as th e Board may determ ine , Club Regula -

t io n s fo r the in t e r p r e t a t i o n  and implementation of th e p rov is io n s

o f the C lub 's  A r t i c l e s  and Bylaws. The Club Regu la tions s h a l l

s e t  fo r th  s tanda rd s and procedu res fo r the adm in is t r a t io n ,  opera-

t i o n ,  maintenan ce and use of th e Club F a c i l i t i e s ,  and su ch o th e r
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matte rs as th e Board may determ in e to  be ,necessary  and d e s i r a b le ,

su b je c t to  A r t i c l e  8 he reo f. A copy of th e Club Reg u la t io n s , as

adopted , amended and repealed from time to  tim e, s h a l l  be m ailed ,

posted in th e clu bhouse  of the Club or o therw ise made a v a i la b le

to each Member, and may be recorded .

SECTION 4 .5 . POWERS. Without in  any way l im i t in g  the

powers provided to the Board of D ire c to rs by law, or by th e

A r t ic le s or els ewhere in th ese Bylaws, th e Board of D ire c to rs

s h a l l have the power ( i ) to make and' enfo rce Club Regu la tion s ,

( i i )  to con s tru e and in t e r p r e t ,  and to  . fix ,  enfo rce and rem it

p e n a l t i e s fo r any v io la t io n  o f,  the Bylaws and Club Reg u la t io n s ,

( i i i )  to fix  fe e s ,  dues and charg es , ( iv ) to  ap p o in t ,  remove and

rep lace th e Club Manager or Managers, or o th e r p e rso nne l ,  i f  any,

and (V ) g en e ra l ly  to do a l l  th ing s necessary and d e s i r a b le  con-

s i s t e n t w ith th e 'law s of th e S ta te of C a l i fo rn ia and w ith the

C lub 's  A r t i c l e s  and Bylaws, fo r the management an d co n t ro l of the

p roperty and a ffa i r s  of the Club.


ARTICLE 5. OFFICERS.


SECTION 5 . 1 .  OFFICERS. The O ffic e r s of the Club s h a l l

be: a .P r e s id e n t ,  one or more V ic e -P re s id en ts ,  .a Sec re ta ry and a

Chief F in an c ia l O ffic e r . I f th e re a re two or more V ic e -P re s i -

d en ts ,  one s h a l l  be des igna ted the Execu tive V ic e -P re s id en t . ThE


Club, a t th e d i s c r e t io n  of the Board, a l s o  may have one or more

A ss is tan t S e c r e t a r i e s  and one or more A s s is ta n t F in an c ia l O ffi -
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ce rs and such o the r O ffic e rs as may be appoin ted in accord an ce

with the p rov is ion s of Section 5 .3 . .  The Pre s id en t and th e Execu-

t iv e  V ice -Pres id en t ,  i f th e re i s  one, must be members of th e

Board, but the o th e r O ffic e rs need not be · . Each O ffice r must be

a Member of the Club in good stand ing a t th e time of h is e le c -

t io n . One person may hold two or more o ffi c e s ,  except th a t the

o ff ic e s of Pre s id en t and Secre ta ry s h a l l no t be held  by the same

person.

SECTION 5 .2 . APPOINTMENT. The O ffic e rs of the Club,


except such O ffic e rs as may be appoin ted in accordance with the

p rov is ions of Sections 5.3  or 5 .5 ,  s h a l l be chosen annually by

the Board, and each sh a l l hold o ffic e  u n t i l re s ig n a t io n ,  removal


or d i s q u a l i fi c a t io n  to se rv e ,  or u n t i l a successo r i s  e le c te d and

q u a l i fi e d .

SECTION'5.3. SUBORDINATE OFFICERS. The Board may

appo in t , or may empower the Pres id en t to appo in t ,  such o th e r

O ffic e rs as the a ffa i r s  of the Club may req u ire (inc lud ing the

A ss is tan t S e c re ta r ie s and Ass is tan t F in anc ia l O ffic e rs mentioned


in Section 5 .1 ,  above), each of whom s h a l l hold o ffic e  fo r such


p e r io d , have such au th o r i ty  and perform su ch du t ie s as pro vid ed

in  the Bylaws or as the Board may determ in e from time to time.

SECTION 5 .4 . REMOVAL AND RESIGNATION. Any O ffic e r may

be removed, e i th e r with or without cause , by the Board or by any

O ffic e r upon whom such power of removal may be conferred by the
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Board, excep t th a t only th e Board s h a l l remove an O ffic e r chosen


by the Board.


Any O ffic e r may re s ig n a t any time by g iv ing w r i t t e n

no tic e to  the Board, th e P re s id en t or the Sec re ta ry of th e Club.


Any su ch re s ig n a t io n s h a l l take e ffe c t a t th e da te of th e re c e ip t

of su ch no t ic e or any l a t e r  time sp e c ifie d  th e r e in . Unle ss

o therw ise s p e c i fie d  th e r e in ,  th e accep tance of su ch re s ig n a t io n

s h a l l not be necessary to  make i t  e ffe c t i v e . An O ffic e r s h a l l be

deemed to  have re s ig ned , e ffe c t i v e  immed iately upon th e te rm ina-

t io n  of membership in the Club, w ithou t need for w r i t t e n  no t ic e

or accep tance .

SECTION S.S. VACANCIES. A vacancy in any o ffi c e

because of d~ath, r e s ig n a t io n ,  removal, ~isqualification o r for

any o th e r cause  may be fi l l e d  fo r th e remainder o f  th e term by

the Board of D ire c to rs in the manner p re sc r ib ed in t h i s  A r t i c l e

fo r reg u la r appoin tments to  su ch o ffi c e .

SECTION 5 .6 . DUTIES OF OFFICERS.

Parag raph A. P re s id e n t . The P re s id en t s h a l l be e le c te d

by the Board from among i t s  members. The P re s id en t s h a l l  be the

Chie f ~xecutive O ffic e r of the Club and, su b je c t to  th e co n tro l

of the Board, s h a l l have g ene ra l su p e rv is io n ,  d i r e c t i o n  and


co n tro l of the a ffa i r s  and O ffic e r s of the Club. The P re s id en t

s h a l l p re s id e a t a l l  meetings o f the Board, and s h a l l  hav e the

g enera l powers and d u t ie s of management, u su a l ly  ves ted in  the
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o ff ice of P re s id en t of a co rpo ra tio n , alo ng with such o th e r

powers and d u t ie s as may be p resc r ib ed by the Board or these

Bylaws.


Para gra ph B. V ice -Pres id en t. V ice -Pres iden ts s h a l l be

e le c te d by the Board, but only an Executive V ice-Pres iden t need


be a D ire c to r . In the absence or d i s a b i l i t y  of the P re s id en t ,

th e V ice-Pres iden t (or the Executive V ice -Pres id en t ,  i f th e re i s

one) s h a l l perfo rm a l l  the d u t ie s of the P re s id en t ,  and when so

ac t in g  s h a l l have a l l  the powers of and be su b je c t to a l l  the

r e s t r i c t i o n s  app lic ab le to the P re s id en t . The V ice -P re s id en t(s )

s h a l l have such o ther powers and perfo rm such o the r d u t ie s as may

be p re sc r ib ed from time to time by the Board or these Bylaws.


Para gra ph c. Sec re ta ry . The Sec re ta ry ah a l l be e le c te d

by the Board, bu t need not be a D ire c to r . The Secre ta ry s h a l l

keep or cause to be kep t, a t the p r in c ip a l o ffic e  of the Club or

such o ther p lace as the Board may o rd e r ,  a book of minutes of a l l

meetings of D irec to rs and Members, inc lud ing the time and p lace

of ho ld ing , whether regu lar or sp e c ia l and, i f  sp e c ia l ,  how

au tho riz ed , the no tice the reo f g iven , the names of those p re sen t

a t  D ire c to r s ' meetings, the number of Members and vo tes p re sen t

in person or by proxy a t Members' meetings, the pro ceedin gs of

a l l  such meetings and o ther re levan t m a tte rs .

The Secre ta ry s h a l l keep app rop r ia te cu rren t reco rds

showing a l l  Members of the Club and th e i r add resses , and s h a l l
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g iv e no tic e of a l l  the meetings of the Members and of the Board


as requ ired by these Bylaws or by law.


The Secre ta ry s h a l l keep the Seal of th e Club in sa fe

custody and s h a l l have such other powers and perform such o the r

d u t ie s as may be p re sc r ib ed by the Board or th e se Bylaws.


Paragraph D. Chie f Financ ia l O ffic e r . The Chie f Fin an-

c i a l O ffice r s h a l l be e le c te d  by the Board, but need not be a

D ire c to r . The Chie f F in anc ia l O fficer s h a l l keep and maintain

ad eq uate and co rre c t accounts of the p ro p e r t ie s and bu siness

t ra n s a c t io n s of the Club, includ ing accounts of i t s  a s s e t s ,

l i a b i l i t i e s ,  r e c e ip t s ,  disbu.rsements, g a in s ,  lo s s e s ,  c a p i t a l and

su rp lu s . The books of account a t a l l  reasonab le times s h a l l be

open to in sp ec tion by any D irec to r . The Chie f F in an c ia l O ffice r

s h a l l d epo s it a l l  money and o ther valu ab les in th e name and to

the c r e d i t of the Club w ith such d epo s i to r ie s as may be des ig -

nated by the Board. The Chief Financia l 6 ffi c e r s h a l l d isbu rse

funds of the Club as may be ord ere d by th e Board and s h a l l render


to  the P re s id en t and to . t h e  Board, whenever they requ es t i t ,  an

account of a l l  of h is tra n s a c t io n s as Chie f F in an c ia l O ffic e r and

of the. fin a n c ia l cond it io n of the Club. The Chie f F in an c ia l

O ffice r s h a l l have such o the r powers and perfo rm stlch o th e r

d u tie s as may be p re sc r ib ed by the Board or th e se Bylaws.


ARTICLE 6 . MEMBERSHIP COMMITTEE. A Membership Commit-

te e ,  having the powers and au th o r i ty  as provid ed in Para gra ph B
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of Section 2 .7 ,  above, and in the Club Regu lations , but su b je c t

to  A r t ic le  8 , below, s h a l l be appo in ted . I t  s h a l l have a t l e a s t

th ree members, a l l  of whom must be Voting Members of the Club and

appoin ted by the af f irm~tive vote of a t l e a s t a m ajo rity of th e

au tho riz ed number of D ire c to rs .

ARTICLE 7. THE CLUB BUDGET:· DUES AND CHARGES. For so

long as the p rov is ions of A r t ic le 8, below, s h a l l be in e ffe c t ,

the Club F a c i l i t i e s  may be owned and operated by FFL, and FFL's


budget fo r the opera tion of such fa c i l i t i e s ,  the Club budget and

a l l  dues and charg es w i l l be determ in ed, lev ied and paid pu rsuant

to  th a t A r t i c l e . During such pe rio d , the followin g p rov is io n s

s h a l l apply  only to the ex ten t they are not in co n s is te n t with

th a t A r t i c l e .

0

SECTION·7.l. CLUB OPERATING FUND. There s h a l l be a

Club opera ting fund, in to  which s h a l l be deposited a l l  amounts


paid to the Club as :

(a ) 

Regular fee s ,

( b )  

Regular dues,


(c ) 

Specia l or ad d i t io n a l dues ,

( d )  

Mis cellaneous fees and charg es , or

( e) 

Income a t t r i b u t a b l e  to the opera ting 

fund,

and from which the Club s h a l l make dis burs ements in perform in g

the func tions fo r which the foregoin g dues a re charg ed.
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SECTION 7 .2 . CLUB DUES.


Para gra ph A. Budget. At le a s t s ix ty  (60) days p r io r to

the Opening Date, the Board of D irec to rs s h a l l determ in e the

estim ated budget of the Club for the bala nce of the accounting

y~ar, inc lud ing any opera ting reserves and funds fo r c a p i t a l

improvements. The Board s h a l l su b tra c t from i t s  budget es tim a te

any amount then in the opera ting fund plu~ an amount equal to

estim ated incom e·r ece ivab le in  the bala nce of the accounting

year. Any sum then remaining s h a l l be the es tim ated g ross dues


requiremen t an d, i f ~pproved by th~ Board of D ire c to rs ,  s h a l l be

the to t a l reg u la r Club dues for the period in qu e s t io n .

Each year th e r e a ft e r ,  a t le a s t s ix ty  ( 6 0 )  days p r io r to

the beg inning of the upcoming accounting year , the Board s h a l l

determin e i t s  es tim ated budget fo r the p e r io d ,  as provid ed above,


and sh a l l su b tra 6 t therefrom an amount equal to the an t ic ip a te d

bala nce (exc lu s ive of any rese rves) in  th e ope ra t ing fund a t the

end of the p r io r accounting year , and an amount equal to e s t i -

mated income rece ivab le in  the coming accounting y ea r . Any sum

then remaining s h a l l be the estim ated g ross dues re quirement an d,

i f  approved by the Board of D irec to rs ,  s h a l l be the t o t a l  reg u la r

Club dues fo r the accounting year in qu es t io n .

Para gra ph B · .  Regular Dues. When the Board of D irec to rs

s h · l l  have made the es tim a te s and determ inations requ ired by

Paragraph A above, t o t a l regu lar Club dues s h a l l be a l lo c a te d  and

charged as fo llow s:
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( l ) Allo ca tion . The to t a l reg u la r Club dues for the

perio d in question sh a l l be div id ed by the t o t a l  number of mem-

bersh ip s then ou ts tand ing ; provid ed , th a t the Board may a l lo c a te

to ta l · dues in such a manner as to  ch arge Membership c la s s e s

d i ffe r e n t amounts of dues. The re su l t in g  sum(s) for each c la s s

s h a l l be .the sh a re (s ) which s h a l l be a l lo c a te d  to each Member by

c la s s fo r such period .

(2) Notice. A Notice of Dues, showing the t o t a l  regu-

l a r  Club dues and the Member's ~hare and s t a t i n g  the amount and

number of equal payments requ ired to pay such sh a re , s h a l l be

giv en in w rit ing to each Member a t l e a s t t h i r t y  (30)· days before

the f i r s t  such payment i s  due. Regular dues s h a l l be payable

monthly (o r may be paid  annually , sem i- annually or q u a r te r ly

pu rsuant to Club:. Regu la tions) in advance. After the· Opening


Date, th e month in  which a membership i s  issu ed or term inated (a s

determin ed by the S e c re ta ry 's c e r t i fi c a t i o n  th e reo f) s h a l l count


as a fu l l  month for purp ose s of dues, but no dues s h a l l be

charged for months p r io r to  such issuance or a ft e r  such term ina-

t io n .

Paragraph c. Additional Dues. I f a t any time durin g

any accounting year the approved regu lar dues re quirement s h a l l

appear to  be in adequate fo r any re aso n (inc lud ing nonpayment of

any Member's share th e re o f) ,  the Board s h a l l determ in e and charg e

ad d i t io n a l dues in the amount of such a c tu a l or es tim ated inade-
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quacy, which amount s h a l l be charg ed to the Members in d iv id u a l ly

in the manner s e t fo r th  in Para gra ph B, above, and s h a l l be pay -

ab le to the Club in a lump sum upon a sp e c ifie d  d a te ,  or .in such

o th e r manner as the Board may d e s ig n a te .

SECTION 7 .3 . CHARGES. Afte r the Opening Date, th e

Board of D ire c to rs or i t s  des ig na ted re p re s e n ta t iv e s h a l l d e t e r -

mine from time to time the sep a ra te charges which the Club may

make fo r in d iv id u a l s e rv ic e s and fo r p lay ing p r i v i l e g e s . Such


charges s h a l l be pub lished in the form of menus, fee ta b l e s  and


p r ic e  l i s t s  supp lied to  the Members or posted in  th e clubhouse of

the Club, or both . In ad d i t io n ,  the Board of D ire c to rs o r i t s

des ig na ted re p re s e n ta t iv e may e s ta b l i s h  minimum requ ired expend i-

tu r e s by Members fo r Club goods or s e rv ic e s .

SECTION.7.4. ·REIMBURSEMENT AND ENFORCEMENT.


Para gra pb A. Reimbursement Charge. The Board s h a l l

levy a reimbursement charge ag a in s t every  Member whose fa i l u r e  to

comply with the ClubLs A r t i c l e s ,  Bylaws or Club Regu la tion s s h a l l

cause the expend itu re of funds by the Club in perfo rmance of i t s

fu n c t io n s . Such charges s h a l l be l im ite d to the amount so

expended, p lu s i n t e r e s t  a t the maximum ra te  then p e rm is s ib le

under C a l ifo rn ia law from the date expended by the Club u n t i l

p a id ,  and s h a l l be due and payable  to the Club when le v ie d .

Para gra ph B. Enforcement of Fees. Each amount charged

here under as dues, or as an addition~l fee or charge ( in c lu d in g
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charg es incu rred by Family or guests of a Member) fo r use of the

Club F a c i l i t i e s ,  s h a l l be a sep a ra te ,  d i s t i n c t ,  and personal debt

and ob l ig a t io n of the Member ag a in s t whom th e same i s  charg ed.

In the event o f a d e fau l t in  payment of any fe e s ,  the Club s h a l l

enforce each such ob lig a t io n by such means as a re pro vid ed in

these Bylaws or as the Board may determ in e.

ARTICLE 8. THE OPERATING AGREEMENT. FFL w il l be the

. owner and opera to r of the Club F a c i l i t i e s  which w i l l be used by

the Club. Pursuant to the O pera ting Agreement between FFL and

the Club, FFL w i l l ,  upon ex e rc ise of the op tion contained th e re -

in ,  t r a n s fe r a l l  of the Club F a c i l i t i e s  to the Club. Un til

purc hase of the Club F a c i l i t i e s  from ~FL, many of the m atte rs

w ith which th ese Bylaws are concerned s h a l l be governed by the

p rov is ion s of the O pera ting Agreement, which for th a t purpose i s

inco rpo ra ted he re in by th i s  reference as though s e t fo r th  in fu l l

h e re in .

ARTICLE 9. INDEMNIFICATION OF DIRECTORS, OFFICERS,


EMPLOYEES, AND OTHER AGENTS.


SECTION 9 .1 . D efin i t io n s . For th e purp ose  of th i s

A r t i c le :

"Agent'' means any pers on who i s  or was a D ire c to r ,

O ffic e r ,  employee, or o ther agent of t h i s  Club, or i s  or was

serv ing a t the requ es t of th i s  Club as a D ire c to r ,  O ffic e r ,

employee, or agent of another foreign or domestic co rpo ra tion ,

p a r tn e rsh ip ,  jo in t ven tu re , t r u s t  or o th e r e n te r p r i s e ; . .
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"P roceeding" means any th rea tened , pendin g , or completed


ac tio n or proceedin g , whether c i v i l ,  c r im ina l ,  adm in is t ra t iv e or

in v e s t ig a t iv e ; and

"Expenses" in c lu d e s ,  w ithou t l im i ta t io n ,  a l l  a t to r n e y s '

fe e s ,  c o s t s ,  and any o the r expenses incu rred in the defense of

any cla im s or proceedin gs ag a in s t an Agent by reason of h is

p o s i t io n or re la t io n sh ip  as Agent and a l l  a tto rney s ·  fe e s ,  c o s t s ,

and other expenses incu rred in e s ta b l i s h in g  a r ig h t to indemnif i -

ca t io n under th i s  A r t i c l e .

SECTION 9 .2 . SUCCESSFUL DEFENSE BY AGENT. To th e

ex ten t th a t an Agent of the Club has been su ccessfu l on the

m erits in the defense of any pro ceedin g re fe r re q to  in  th i s

A r t i c l e ,  or in  the, defense of any cla im , is s u e ,  or m atte r th e r e -

in ,  the Agent s h a l l be in demnifie d ag a in s t expenses a c tu a l ly  and

re asonably  incu rred by the Agent in connection with the cla im .

I f an Agent e i th e r s e t t l e s  any such cla im or su s ta in s a judgment


rendered ag a in s t him, then the p rov is ions of Sections 9 .3 thro ugh

9.5 of th i s  A r t ic le sha11 determ in e whether the agent i s  e n t i t l e d

to inde~nif  i c a t io n .

SECTION 9 .3 . ACTIONS BROUGHT BY PERSONS OTHER THAN THE


CLUB. Subje ct to the requ ired find ing s to be made pu rsuan t to

Section ~.5 below, the Club s h a l l indemnify any person who was or

i s  a p a r ty ,  or i s  th rea tened to be made a p a r ty ,  to  any proceed-

in g (other than an ac t io n bro ught by, or on behalf o f,  th e Club,
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or in an ac t io n bro ught on the grounds th a t such person·was or i s

engaging in s e lf-d e a l in g  w ith in  the meaning of C a l ifo rn ia Corpo-

ra t io n s Code Section 5233 or by an O ffic e r ,  Governor or pers on

g ranted r e l a t e r  s ta tu s  by the Attorn ey  General, or by the A tto r -

ney General for any breach of duty r e l a t i n g · t o  a s s e t s  held in

c h a r i ta b le t r u s t ) ,  by reason of the fa c t th a t such pers on i s  or

was an agent of the Club, ag a in s t expenses, judgments, fin e s ,

se t t lem en ts and o the r amounts ac tu a l ly  and reasonably  incu rred in

connection w ith the.proceeding~

SECTION 9 .4 . ACTION BROUGHT BY OR ON BEHALF OF THE


CLUB.


Paragraph A. Claims S e t t le d Out of Court. I f any agent

s e t t l e s  or o therw ise dis poses of a th rea tened or pending ac tio n

brought by or on behalf of the Club, with or w ithou t approval,

the agent s h a l l rece ive no indemnification for e i t h e r amounts


paid pu rsuant to the terms of the se t t lem en t or o th e r d is p o s i t io n

or for any expense s incu rred in  defending ag a in s t the proceedin g .

Para gra ph B. Claims and Su its Awarded Again st Agent.


The Club s h a l l indemnify any person who was or i s  a p a r ty  or i s

th rea tened to be made a party to any th rea tened , pendin g , or

completed ac t io n bro ught by or on behalf of the Club or in an

ac t io n bro ught on the grounds th a t such person was or i s  engaging


in  s e lf-d e a l in g  w ith in the meaning of C a l ifo rn ia Corporations

Code Section 5233, or brought by the Attorney Genera l or a pers on

-so-

;



g ranted r e la t e r s ta tu s by th e Attorn ey Gen eral fo r breach of duty

re la t in g  to a s s e ts held  in c h a r i ta b le  tr~st, to procu re a judg -

ment in the C lub 's favor, by reason of th e fa c t th a t th e person

i s  or was an Agent of the Club, ag a in s t expenses a c tu a l ly  and

re asonably  incu rred by such pers on in connection w ith the defense

or se tt lem en t of th a t a c t io n ,  pro vid ed th a t both of the fo llow in g

a re met:


(1) The determ ination of good fa i t h  co nduct requ ired by

Section 9.5  of th i s  A r t ic le below mus~ be made in th e manner


pro vid ed for in  th a t Sec tion ; and

(2) Upon ap p l ic a t io n ,  the cou rt in which the ac t io n was

brciught must determine th a t ,  in view of a l l  of the cir cum stances

o f the case , the Agent should  be e n t i t l e d  to indemnity fo r the

expenses incu rred . I f the agent i s  found to be so  e n t i t l e d ,  the

cou rt s h a l l determin e the app rop r ia te amount of expense s to be

reimbursed.

SECTION 9 .5 . DETERMINATION OF AGENT'S GOOD FAITH CON-

DUCT. The indemnifica tion g ranted to an Agent in Sec tion s 9 .3

and 9.4 of th i s  A r t ic le above i s  cond itioned on the fo llow ing :

(1) Required standard of conduct. The Agent seekin g

reimbursement must be found, in the manner pro vid ed below, to

have acted in good fa i t h ,  in a manner he or she be lieved to be in

the bes t in t e r e s t of the Clu b, and with such ca re ,  inc lu d ing

reasonable  inq u iry ,  as an o rd in a r i ly  prudent person in a l i k e

- 5 1 -



p o s i t io n would use in s im i la r c ircum stances . The te rm in a t io n of

any proceedin g by judgment, o rd e r ,  s e t t lem en t ,  c o n v ic t io n ,  or on

a p lea of nolo  contendere or i t s  eq u iv a len t s h a l l no t ,  of i t s e l f ,

creat~ a presumption th a t the person did no t a c t in good fa i t h  or

in ~ manner which he reasonably  be lieved to  be in  the b e s t i n t e r -

e s t of the Club or th a t he or sh e had reasonab le cause  to  b e l ie v e

th a t h is or her conduct was unlawfu l. In the case of a c r im in a l

p roceed ing , the person must have had no reasonab le cause to

be lieve th a t h is or her conduct was unlaw fu l.

(2) Manner of de te rm ina tion of good fa i t h  conduc t. The

de te rm ina tion th a t · the Agent ac ted with th e requ ired s tand a rd of

conduct s h a l l be made by:

( i ) the Board by a m a jo r i ty vo te of a quorum


. 

co n s is t in g  of D ire c to rs who are not p a r t i e s  to th e p roceed ing ; or

( i i )  th e a ffi rm a t iv e vote or w r i t t e n  b a l l o t of a

m ajo ri ty of the vo tes of the Voting Members rep re sen ted and

vo ting a t a duly  held meeting a t which a quorum i s  p re s e n t (which


a ffi rm a t iv e vo te s a l s o  c o n s t i t u t e  a m a jo r i ty of the req u ired

quorum), w ith th e persons to  be indemnified not bein g e n t i t l e d  to

vo te th e reon ; or

( i i i )  the cou r t in which the proceed in g i s  or was

pendin g . Such de te rm ina tion may be made on a p p l i c a t io n  brought

by the Club or th e Agent or the a t to rn e y o r o th e r person rend e r-

in g s e rv ic e s in connection with the defen se , whether or not th e

- 5 2 -



ap p l ic a t io n by the Agent, a t to rn ey or o th e r person i s  opposed by

the Club.


SECTION 9 .6 . LIMITATIONS. No indem nifica tion or

advance s h a l l be made under th i s  A r t i c l e ,  except as provid ed in

Section 9 .2 ,  in  any circumstance when i t  appears :

(1) th a t the indemnifica tion or advance would be incon-

s i s t e n t w ith a p rov is ion of the A r t ic le s ,  a re so lu t io n of the

Voting Members, or an agreement in e ffe c t a t  the time of the

acc ru a l of the a lleg ed cause of ac t io n a s s e r te d  in the pro ceedin g

in which the expenses were incu rred or o th e r amounts were p a id ,

which p ro h ib i t s or otherw is e l im i t s  indem nifica tion ; or

(2) th a t the indemnifica tion would be in co n s is te n t with

any cond it io n exp ress ly imposed by a cou rt in ap pro ving a s e t t l e -

ment.


SECTION'9.7. ADVANCE OF EXPENSES. Expenses incu rred in

defendin g any pro ceedin g may be advanced by th e Club p r io r to the

fin a l d is p o s i t io n of the pro ceedin g upon re c e ip t of an under-

tak ing by or on beha lf of the Agent to repay the amount of the

advance un less i t  i s  d~termined u l t im a te ly  th a t the Agent i s

e n t i t l e d  to be in demnified as au tho riz ed in th i s  A r t i c l e .

SECTION 9 .8 . CONTRACTUAL RIGHTS OF NONDIRECTORS AND


NONOFFICERS. Nothing contain ed in th i s  A r t i c l e  s h a l l a ffe c t any

r ig h t to  indem nifica tion to which' pers ons o th e r than D ire c to rs

and O ffic e rs of th i s  Club, or any su b s id ia ry hereo f, may be

e n t i t l e d  by co n tra c t or o therw ise .
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SECTION 9 .9 . INSURANCE. The Board may adopt a re so lu -

t io n au tho riz ing the purc hase  and maintenance of insu rance on

behalf of any Agent of the Club ag a in s t any l i a b i l i t y  a s s e r te d

ag a in s t or incu rred by the Agent in such capac ity or a r i s i n g  ou t

of the Agent's s t a tu s  as such , whether or not the Club would have


the power to indemnify the Agent ag a in s t th a t l i a b i l i t y  under the

p rov is ions of th i s  A r t ic le .

ARTICLE 10. MISCELLANEOUS.


SECTION 1 0 .1 . MANAGER. The Board of D ire c to rs may

employ the se rv ic e s of a Manager or Managers to manage the

a ffa i r s  of the Club and, to the ex ten t not in c o n s is te n t w ith the

laws of the S ta te of C a l ifo rn ia ,  the Board may de leg a te to  such


person or persons any of i t s  powers and du tie s under and pu rsu an t

to  the A r t ic le s ~nd these Bylaws.


0

SECTION 1 0 .2 . BOOKS AND RECORDS.


Paragraph A. Keeping Records. The Bo~rd of D ire c to rs

s h a l l cause to be main tain ed , ad eq uate and co r re c t reco rd s of

account and minutes of the pro ceedin gs of i t s  Members, Board and

conunittees of the Board. The Club sh a l l a lso  keep a reco rd of

i t s  Members g iv ing th e i r names and add resses . The m in u tes s h a l l

be kept in wri~ten form. Books and records s h a l l be kept in

e i th e r w ri t te n form or in any o the r form capable  of bein g con-

0

verted in to  w r i t te n form.
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Parag raph ·B . Inspec tion of Corporate Records. The

C lub 's  reco rds and books of account s h a l l be open to  in sp e c t io n

on the w r i t t e n  demand of any Member, a t any reasonab le time

durin g usual bu siness hours , fo r a purp ose reasonab ly re la te d  to

th e Member's i n t e r e s t s  as a Member. The in sp e c t io n may be made

in pers on or by an agent or a t to rn e y ,  and s h a l l i~clude th e r ig h t

to copy and make e x t r a c t s .

Each D irec to r s h a l l have the ab so lu te r i g h t a t any

reasonab le time to in sp ec t a l l  books, reco rds .and documents of

th e Cl~b and the phy s ic a l p ro p e r t ie s owned or c o n t ro l le d  by the

Club. The r ig h t of in sp ec t io n by a Direc to r· in c lu d e s the r ig h t

to  make e x t r a c t s  and cop ies of documents.


Para gra ph C. Annual Report . The Club s h a l l  n o t i fy  each


Member y e a r ly  of. th e Member's r ig h t to re c e iv e a fin a n c ia l rep o r t

pu rsuant to C a l ifo rn ia Nonprofit Mutual B enefi t Corpo ra tion Law


Section 832 l(a ) . Except fo r any year in which the Club rece iv e s

l e s s  than Ten Thousand Do lla rs ($10,0000) in g ro ss re venues or

r e c e ip t s ,  on the w r i t t e n  reques t of a Member, th e Board s h a l l

promptly cause the most recen t an nual repo r t to be se n t to  the

reques~ing Memb~r. The annual rep o r t s h a l l be p repared no l a t e r

than 120 days a ft e r  the c lo se of the C lu b 's  Accounting Year. The

annual re p o r t s h a l l con ta in in app ro p r ia te d e t a i l  th e fo llow ing :
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( 1) A bala nce sheet as of the end of such Acco.unt in g

Year and an income statement and sta tem ent of changes in  f in an -

c i a l p o s i t io n for such Accounting Year;


(2) A statement of the p lace where the names and

addresses of the cu rren t Members a re lo ca ted ; and

(3) In formation co ncerning any tran sac t io n s and indem-

n ific a t io n s as requ ired by C a l ifo rn ia Nonpro fit Mutual B ene fi t

Law Section 8322, i f  such tra n s a c t io n or indem nifica tion took

p lace . The annual repo rt s h a l l be accompanied by any re p o r t

thereon of independent accountants o r ,  i f  there i s  not such a

re p o r t ,  the c e r t i fi c a t e  of any au tho riz ed O ffice r of th e Club


th a t such sta tem ents were prepared w ithou t au d it from th e books


and records of the Club.


Paragra~h D. Annual Statement o f Certa in T ran sac tion s

and Indem nifica tions . The Club s h a l l fu rn ish annually to  i t s

Members, w ith in 120 days a ft e r  the c lo se of the C lub 's Accoun~ing

Year, a statem ent of any tra n s a c t io n or indem nifica tion desc ribed

in C a lifo rn ia Nonpro fit Mutual Benefit Corp ora tion Law Sec tio n s

8322(d) and (e ) ,  i f  such tra n s a c t io n or indem nifica tion took

p l a c e . ·  Such annual statem ent a lso s h a l l be affix ed to  and sen t

w ith the no tice of each Member's r ig h t to rece ive an annual

rep o r t described in Paragraph C of th i s  Sec tion .

SECTION 1 0 .3 . CORPORATE SEAL. The Club s h a l l have a

Sea l , c i r c u la r in form, having w ith in i t s  circumfere nce th e words
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"F airbanks Ranch Country Club, In c . ,  inco rpo ra ted February 11 ,


1983, S ta te of C a l i fo rn ia " . The Secre ta ry s h a l l have custody of

the Seal and s h a l l a ffi x  i t  in a l l  app rop r ia te case s to a l l  Club

documents or in s trum en ts . Fa ilu re to a ffi x  the Sea l Sh a l l notJ 


however, a ffe c t the v a l id i t y  of any document or in s trum en t .

SECTION 1 0 .4 . SALE OF ASSETS. Notw ithstand in g anythin g

to the con tra ry in these Bylaws, but su b je c t to any more s t r i n -

gent re quirement of the No~profit Mutual B enefit Corpo ra tion Law


of the S ta te of C a l ifo rn ia app lic ab le from time to  tim e , the

Board s h a l l not wind up or d isso lve the Club or s e l l  a l l  or

s u b s ta n t i a l ly  a l l  of i t s  a s s e t s ,  nor s h a l l t h i s  Sec tion be

amended, except upon th e vote or w ri t te n consent o f Voting Mern-

bers rep re sen ting f i f t y  percen t or more of the t o t a l  vo ting power

of the Club.


SECTION '1 0 . s . AMENDMENT OF BYLAWS. These Bylaws may be

amended or repea led by the Voting Members by the a ffi rm a t iv e  vote

of a m ajo rity of the t o t a l vo tes c a s t in person or by proxy a t an

e le c t io n or meeting of Members, duly c a l le d  fo r th e purp ose

accord in g to  the C lub 's  A r t i c le s and Bylaws, or by th e Board by

the a ffi rm a t iv e vote of tw o -th ird s of the au th o r iz ed number of

D irec to rs ; p rov ided , however, th a t A r t ic le  2 (excep t Sec tion 2.1

and Paragraph E of Section 2 .9 ,  th e r e o f) ,  Sec tion 3 .1  of A r t i -

c le 3, Sec tions 4 .1 and 4 .2  of A r t ic le 4 , u n le s s ex p re s s ly  p ro -

vided otherw ise (fo r example, in Para gra ph E of Sec tio n 4 . 2 ) ,
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s h a l l not be amended or repealed w ithou t the a ffi rm a t iv e vo te or

w ri t ten consent of Members hold in g not le s s  than th re e - fo u r th s of

the to t a l voting power of the Club. Sec tion 2 .1 ,  Para gra ph B of

Section 2.9  of A rt ic le 2 and A r t ic le 8 s h a l l not be amended or

repealed . This Section 1 0 .5  may not be·amended or repea led w ith

respec t to Section 2 .1 , Paragraph B of Sec t io n ;2 .9 of A r t i c l e  2

or A r t ic le 8 , nor may th i s  Section 10.5  be amended or repea led

with respec t to any other p rov is ion of th ese Bylaws mentioned


he re in , except upon the vote of Members hold in g not le s s than the

same percentage of the t o t a l voting power of the Club as would be

requ ired to amend such o ther p rov is ion pu rsuan t to the terms of

th i s  Section 1 0 .5 .

SECTION 1 0 .6 . NOTICES. Any no t ic e or o th e r document


re la t in g  to or r!qu ired by th e C lub 's A r t i c le s or Bylaws or by

the Club Regula tions sh a l l be in w rit in g and may be de liv e red

e i th e r pe rsona lly or by fi r s t - c l a s s  m ail ,  postage p rep a id . I f

de live red by fi r s t - c l a s s  mail such document s h a l l be deemed to

have been de live red se venty-two hours a ft e r  i t  has been depos ited

in the United S ta te s mail, postage p rep a id , addressed to  the Club


or the-Board of D irec to rs a t the s t r e e t add ress or P.O . Box

number of the clubhouse which i s  p a r t of the Club F a c i l i t i e s ,  or

to a Direc to r or Member a t the l a s t  address of such D irec to r or

Member in th e records of the Secre ta ry of th e Club.
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SECTION 1 0 .7 . CONSENT TO WAIVER OF NOTICE. 

Transac-

t io n s a t any meeting of the Members or of th e Board, a t which a

quorum i s  p re s e n t ,  however c a l le d  or no tic ed ,  s h a l l be as v a l id

as though had a t a meet~ng duly  held  a ft e r  reg u la r c a l l  and

no tic e ; provided , t h a t ,  e i th e r before or a ft e r  the meeting , each


Voting Member not p re sen t in  pers on or by proxy a t a meeting of

the Members, or each Direc to r not p resen t a t a meeting o f the

Board, s h a l l s ig n (a ) a w r i t te n waiver of n o t ic e ,  or (b) a con-

sen t to the hold in g of ?UCh meeting , or (c ) an approval o f the

minutes th e re o f. All such waivers , consents and app rovals s h a l l

be fi l e d  with the records of the Club and made a p a r t o f the ...


minutes of the meeting .

SECTION 1 0 .B . GENDER. For c l a r i t y  and convenie nce

only , masculine eronouns w i l l be used thoughout, except where the

antecedent can only  be fem in in e, and s h a l l be deemed to inc lude

the fem inine wherever ap p ro p r ia te .
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( R-82 -90 9 REV.)


RESOLUTION NUMBER R- 2561_24

Adop ted on 

MAR 301982


WHEREAS, t h e  P la n n in g  Comm ission o f The C i t y  o f San D ieg o

h e l d  a p u b l i c  h e a r i n g  on November 1 9 ,  1 981  and December 3 , 1 981 ,

t o  c o n s i d e r  t h e  SPECIFIC PLAN FOR FAIRBANKS COUNTRY CLUB; and

WHEREAS, t h e  P la n n in g  Comm ission ap p ro v e d  and recommended

t o  t h e  C i t y  C o u n c i l a d o p t i o n  o f th e  SPECIFIC PLAN FOR FAIRBANKS


COUNTRY CLUB; and

WHEREAS, C i t y  C o u n c i l P o l i c y  6 0 0 -7 r e q u i r e s  t h a t  p u b l i c

h e a r i n g s  t o  c o n s i d e r  r e v i s i o n s  o f t h e  PROGRESS GUIDE AND GENERAL


PLAN FOR THE CITY OF SAN DIEGO s h a l l  be s c h e d u l e d  c o n c u r r e n t l y

w i t h  a l l  p u b l i c  h e a r i n g s  on p ro p o s e d  community p l a n s ;  and

WHEREAS, t h e  P l a n n in g  Comm ission o f The C i t y  o f San D ieg o

h a s  h e ld  c o n c u r r e n t  p u b l i c  h e a r i n g s  t o  c o n s i d e r  t h e  SPECIFIC.

'

PLAN FOR FAIRBANKS COUNTRY CLUB and amendment o f t h e  GENERAL 

PLAN i n  o r d e r  t o  r e t a i n  c o n s i s t e n c y  b e tw e en s a i d  p l a n s ;  and

WHEREAS, on December 3 , 1 981 , t h e  P l a n n i n g  Comm ission

a p p ro v e d  and recommended fo r a d o p t i o n  by t h e  C i t y  C o u n c i l an

amended GENERAL PLAN; and

WHEREAS, C a l i fo r n i a  G overnm en t Code , S e c t i o n  65869 p r o v i d e s

t h a t  m an d a to ry  e lem e n t s  o f t h e  GEN"ERAL PLAN may n o t b e  amended

m ore th a n  t h r e e  t im e s p e r  y e a r s ;  and

WHEREAS, i t  i s  t h e  i n t e n t i o n  o f t h e  C i t y  C o u n c i l t o

c o n s i d e r  amendment s t o  t h e  PROGRESS GUIDE AND GENERAL PLAN FOR

THE CITY OF SAN DIEGO a t  h e a r i n g s  c o n d u c te d  on a s em i - a n n u a l

b a s i s ;  an d
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WHEREAS, th e  Council o f The C ity  o f San Diego h e ld  a p u b l ic

h e a r in g  to  co n s id e r th e  SPECIF!C PLAN·FOR FAIRBJ\NKS COUNTRY


C LUB;  and

WHER8AS, th e  Council o f The C ity  o f San Die go, b y m a jo r i ty

v o te ,  approved th e  SPECIFIC PLAN FOR FAIRBANKS COUNTRY C LUBr 


,, .-1 

· ' · . '  

-~ .

NOW, THEREFORE,


BE IT RESOLVED, by th e Council o f The C i ty  o f San Die go, a s 


fo l low s :

1 .  That t h i s  Council he reby approves th e  SPECIFIC PLAN· FOR


FAIRBANKS COUNTRY CLUB, , a cop i· o f which i s  ·.on :_ file i n  th e o ffi c e

o f the" c i t y  C le rk as :Dbdilmertt No. ~5fit~4

2 .  · T h a t t h e  SPECIFJ :C PLAN FOR FAIRBANKS; COUNTRY C LUB s h a l l

become e ffe c t i v e ,  upon a d o p t io n ·o f an a p p ro p r ia te  amendment t o

th e  PROGRESs·'GUIDE AND GENERAL PLAN FOR THE CITY O F. SAN, DIEGO


in co rpo ra t 'i r ig  s a i d  p lan .

APPROVED: J ohn W. W itt ,  C i ty  Atto rney

By -v-~,...J--.,-_,,_«--~-'--'..;...:.::.=:::-->-<.....:=...__,~

r~  e r i c k  c.

~  v - Ch ief Deputy


FCC :c lh :6 3 0

1 2 /7 / 8 1

Revised 3 / 3 0 / 8 2

o r .D e p t :P la n .

R-8 2 -9 0 9
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Passed and adopted by the Council of The Cicy of San Diego on 

by the following vote:


MAR 301982


. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  t

Councilmen 

Yens 

Nays 

Not Present 

Ineligible

Bill Mit chell 

D 

~ D 

D

Bill Cleator 

~  

D D D

Susan Golding 

0"'' 

D 

D D

Leon L. Williams 

cg / 

D D 

D

Ed Struiksma 

[]y' 

D 

D D

Mike Gotch 

D 

~  D D

Dick Murphy 

~- 

0 D 

D

Lucy Killea 

D ~  D 

D

Mayor Pete Wilson 

D 0 

~  D

AUTHENTICATED BY:

PETE WILSON


.............. i:iii~;;;·;·c;r··Tiie··;siry·aTsiiii··oi"e.go:··cili"iriii.illii·;···············

(Se a l) 


CHARLESG.ABDELNOUR


........... CilY''Ci'iit'J{"'<i'r·:ry1;;·c1f:y··a·i·s·nii ..i:i'i0-g'C;;··cai!fii.riii'ii··; ......... .

B~<.;;; ..... ~  ...... , Deputy.
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