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BILL NO. 1169 AND SAN DIEGO CHARTER SECTION 55

INTRODUCTION

On November 27, 2012, the City Council considered a list of approximately 11,000 acres
of property proposed by San Diego Canyonlands (SDC) and Community Planning Groups to
include in a document entitled “Declaration of the Dedication of Land” (Declaration), to dedicate
the property for park and recreation purposes pursuant to California Senate Bill No. 1169 (SB
1169). To assist the City Council and in response to the request made by the Land Use and
Housing Committee on October 17, 2012, this Office provided Report RC-2012-25 (Nov. 20,
2012) entitled “Dedication of Real Property for Park and Recreation Purposes pursuant to
California Senate Bill No. 1169 and San Diego Charter Section 55,” as Attachment A. On
November 27, 2012, the City Council approved Resolution R-307902, attached as Attachment B,
which approved the Declaration listing 6567.72 acres and thereby prohibiting a use for other than
park and recreation purposes without ratification or approval by a vote of two thirds of the
electorate. At the November 27, 2012 Council hearing, questions arose regarding the potential
San Diego Charter section 55 (Section 55) dedication of the Fairbanks Ranch' and Rose Creck
properties. This Office was directed to return to the City Council before the end of this calendar
year with the analysis for the City Council to then consider the inclusion of the Fairbanks Ranch
and Rose Creek properties in the Declaration.

QUESTIONS PRESENTED

L. Would the use of portions of Fairbanks Ranch by the Fairbanks Ranch Country
Club, Inc., be inconsistent with the dedication of the property pursuant to Section 55 for park and
recreation purposes?

2. Would the use of portions of Fairbanks Ranch by the Fairbanks Polo Club, be
inconsistent with the dedication of the property pursuant to Section 55 for park and recreation
purposcs?

! Although Fairbanks Ranch was not defined at the Council hearing, this Office was provided two leases to review,
one with Fairbanks Ranch Country Club, Inc. and one with Fairbanks Polo Club. This Report analyzes both leases.



REPORT TO THE HONORABLE -2- December 14, 2012
MAYOR AND CITY
COUNCILMEMBERS

3. Did San Diego Resolution R-256124 (Mar. 30, 1982) (Resolution) dedicate the
properties identified as Fairbanks Country Club for park and recreation purposes pursuant to
Section 557

4. Would the continued use for flood control purposes of portions of Rose Creek that
the Transportation & Storm Water Department manages as a flood control facility be
inconsistent with the dedication of the property pursuant to Section 55 for park and recreation
purposes?

SHORT ANSWERS

1. Continued use by the Fairbanks Ranch Country Club, Inc. of a portion of
Fairbanks Ranch in accordance with the current lease may be inconsistent with park and
recreation purposes pursuant to Section 55 because the general public is excluded from the
property in accordance with the lease.

2. Continued use by the Fairbanks Polo Club of a portion of Fairbanks Ranch in
accordance with the holdover provision of the expired lease may be inconsistent with park and
recreation purposes pursuant to Section 55 because the general public is limited to a large extent
in its use of the property in accordance with the terms of the lease.

3. Resolution R-256124 did not dedicate the properties known as Fairbanks Country
Club for park and recreation purposes pursuant to Section 55.

4. Continued use of a portion of the Rose Creek property for flood control would not
be inconsistent with park and recreation purposes pursuant to Section 55.

FACTS
I. FAIRBANKS RANCH PROPERTY

The property commonly known as Fairbanks Ranch, approximately 572 acres, was
acquired from Watt Industries/San Diego Inc. (Watt Industries) by the City in 1983 by grant deed
(Grant Deed). See Attachment C.> At the time of the acquisition of the property, the property was
comprised of five lots.® The Grant Deed provides that one of the five lots was to be leased to
Watt Industries and the remaining four lots were to be maintained by the City as open space in
accordance with certain covenants, conditions and restrictions set forth in the Grant Geed.*
Pursuant to Resolution R-307902, a portion of the open space lots of Fairbanks Ranch,

2 Watt Industries reserved several rights that if realized may significantly interfere with park and recreation
purposes. However, without a specific proposal by Watt Industries to exercise a right reserved in the Grant Deed, an
analysis cannot be done to determine whether such use would violate Section 55.

* Since acquisition of the property by the City, assessor parcel numbers have been assigned the property, but do not
necessarily correlate with the boundaries of the five lots at the time of acquisition.

* Additionally, it has come to the attention of this Office that the City acquired an easement for sewer purposes on a
portion of the lot leased to Watt Industries, which currently is the location of sewer pump station #79. However, as
discussed in footnote 7, because sufficient facts have not been provided and could not be analyzed, we recommend
against dedicating this portion of the property pursuant to SB- 1169 and Section 55.
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approximately 80 acres, were added to the Declaration and will be dedicated to park and
recreation purposes pursuant to SB 1169.

In accordance with the Grant Deed, one lot, approximately 372 acres, was leased back to
Watt Industries pursuant to the terms of the Percentage Lease between the City of San Diego and
Watt Industries/San Diego, Inc. (Country Club Lease) for the construction, operation and
maintenance of a private country club and golf course facilities. Country Club Lease, sections
I.A and V. The Country Club Lease is attached as Attachment D. In 1986, the Country Club
Lease was assigned by Watt Industries to Fairbanks Ranch Country Club, Inc. Fairbanks Ranch
Country Club, Inc. does not allow members of the general public to enter the country club and
golf course facilities. Instead, pursuant to the bylaws of the Fairbanks Ranch Country Club, Inc.,
membership is required to enter and use the country club and golf course facilities. The Country
Club Lease is scheduled to expire in 2044, but may be extended at the City’s discretion in
accordance with Section V of the lease.

In 1986, the City and the Fairbanks Polo Club entered into a Lease Agreement (Polo Club
Lease) for the construction and operation of a polo facility on a portion of one of the four open
space lots.” The property covered by the Polo Club Lease is also subject to the covenants,
conditions and restrictions of the Grant Deed. The Polo Club Lease expired on August 31, 2012,
but the Fairbanks Polo Club remains in possession of the property pursuant to the holdover
provision in section 2.02 of the Polo Club Lease. The Polo Club Lease is attached as Attachment
E.

The Polo Club Lease includes the following provision that requires the lessee to not
exclude the general public from the property:

The general public shall not be wholly or permanently excluded
from any portion of the premises. LESSEE may develop
reasonable restrictions for the facility use provided they are
consistent with the rights of the general public, and are designed to
allow the LESSEE to use the premises for the purposes specified
herein. LESSEE agrees that all activities conducted on the
premises will be as stated in Section 1.02, Uses, of this lease.

LESSEE shall, at all times during the lease term, maintain a CITY-
approved sign identifying the property as City-owned and available
for public use consistent with the terms of this lease. The sign shall
be installed by the LESSEE at a location agreeable to CITY.

Polo Club Lease, section 1.10.

However, Exhibit C (Public Access Regulations) to the Polo Club Lease specifies that
use of the leased property by the general public is limited. For example, the polo field areas are
open to the general public for passive uses, such as spectating or picnicking, only during the
daylight hours; only the polo club members and their invitees may play polo on the leased

3 It is this Office’s understanding that polo facilities have been authorized to operate on the property in accordance
with the Grant Deed.



REPORT TO THE HONORABLE -4- December 14, 2012
MAYOR AND CITY
COUNCILMEMBERS

property; and public access to the premises may be restricted to only ticketed spectators during
special events. :

IL. ROSE CREEK PROPERTY

The Rose Creek property in question is approximately 18-27 acres along Rose Creek that
straddles Interstate 5 in the Pacific Beach and Clairemont Mesa neighborhoods, and is owned in
fee by the City of San Diego (Rose Creek Property).® The Rose Creek Property consists of two
non-contiguous segments totaling about 1.5 miles in length. The segment east of Interstate 5 is
approximately 100 feet wide, and the segment west of Interstate 5 is approximately 200 feet
wide. In between the two City-owned segments, Rose Creek runs through a railroad right of way,
the Caltrans right of way, and private property.

The Rose Creek Property is currently managed by the Transportation & Storm Water
Department for flood control purposes. East of Interstate 5 the flood control channel is fully
concrete-lined, and west of Interstate 5 it is improved with rip rap sides. The channel ranges in
width from approximately 60 feet east of Interstate 5 to approximately 125 feet west of Interstate
5. The Rose Creek Property is primarily used for passive flood control to convey runoff during
storm events. Rose Creek conveys storm runoff from over 23,000 acres including urbanized
areas around Rose Canyon and San Clemente Canyon.

All but the portion of the Rose Creek Property south of Grand Avenue is included in the
City’s Master Storm Water System Maintenance Program (Master Maintenance Program) and
Programmatic Environmental Impact Report (PEIR), which were approved by the Council on
October 24, 2011. Routine channel maintenance under the Master Maintenance Program
involves the use of heavy equipment to clear accumulated sediment and vegetation out of
channels to restore flood control capacity. Under the PEIR, the City is required to mitigate for
impacts caused by channel maintenance, including impacts on biological, land use, and water
quality resources. Therefore, maintenance results only in temporary disturbance of the area.
Maintenance is anticipated to occur at three-year intervals.

ANALYSIS

The use of dedicated park lands in the City is governed by Section 55, which provides in
pertinent part that real property that is dedicated for park and recreation purposes may be used
only for park and recreation purposes without a vote of the public:

All real property owned in fee by the City heretofore or hereafter
formally dedicated in perpetuity by ordinance of the Council or by
statute of the State Legislature for park, recreation or cemetery
purposes shall not be used for any but park, recreation or cemetery
purposes without such changed use or purpose having been first
authorized or later ratified by a vote of two thirds of the qualified
electors of the City voting at an election for such purpose.

§ A portion of the Rose Creek Property does not have an assessor’s parcel number assigned. Therefore, to identify
those portions of Rose Creek would require a survey and legal description, which staff estimates cannot occur prior
to December 31, 2012,



REPORT TO THE HONORABLE -5- December 14, 2012
MAYOR AND CITY
COUNCILMEMBERS

A proposed use that is incidental or ancillary to park and recreation purposes is a proper
usc of a dedicated park if the incidental or ancillary use is consistent with park and recreation
purposes. Slavich v. Hamilton, 201 Cal. 299, 303 (1927). Where a park is dedicated by a private
individual, the permissible uses of the land are strictly construed in accordance with the grant
deed. Spires v. City of Los Angeles, 150 Cal. 64, 66 (1906); Slavich, 201 Cal. at 303. In contrast,
where the City is the grantor, the permissible uses are more liberally construed. Spires, 150 Cal.
at 66; Slavich, 201 Cal. at 303. Where the City dedicates a park, uses are permissible as long as
they “tend to further and promote the enjoyment of the people under the general dedication of the
land for their benefit.” Spires, 150 Cal. at 66. For example, straightening the course of a natural
waterway for flood control was found to be consistent with park purposes, especially since the
park property had been damaged by previous floods. Ritzzman v. City of Los Angeles, 38 Cal.
App. 2d 470, 473 (1940).

In contrast, a use which would be inconsistent with park purposes or which would
unreasonably interfere with the public’s enjoyment of the park is impermissible on dedicated
park land. Simons v. City of Los Angeles, 63 Cal. App. 3d 455, 470 (1976). Courts tend to focus
on three factors: (1) the amount of space occupied by the use relative to the size of the park; (2)
the location of the use in the park; and (3) the duration of the use. City & County of San
Francisco v. Linares, 16 Cal. 2d 441, 447 (1940) (finding that temporary suspension of park
surface use for ten months and permanent installation of entrance and exit for underground
public parking, allowed by the San Francisco Charter, occupying 6.5% of the park was an
insignificant interference with park use).

The facts of each situation must be evaluated in order to determine whether a proposed
use is consistent or inconsistent with the dedicated park purpose. Accordingly, a case-by-case
analysis must be performed each time a use is being considered for property dedicated for park
and recreation purposes.

I. IF FAIRBANKS RANCH IS DEDICATED FOR PARK AND RECREATION
PURPOSES, CONTINUED USE UNDER THE COUNTRY CLUB LEASE MAY
BE INCONSISTENT WITH CHARTER SECTION 55

Property dedicated for park and recreation purposes is to be devoted to park and
recreational uses for the enjoyment of the general public, and not to the exclusion of the general
public. See Spires, 150 Cal. at 66; San Vicente Nursery School v. Los Angeles County, 147 Cal.
App. 2d 79, 85 (1956). In the case of San Vicente Nursery School, a nonprofit corporation
conducted a private nursery school on approximately one-half of one percent of a park pursuant
to a lease with the County of Los Angeles. Id. at 81-83. The children were admitted to the school
on a first-come first-serve basis. Id. at 81. The court held that the County of Los Angeles did not
have the authority to permit the exclusive use and occupancy of the park property by the nursery
school. Id. at 85-87. A golf course open to the general public is a consistent use with park and
recreation purposes. Save Mile Square Park Committee v. County of Orange, 92 Cal. App. 4th
1142, 1146-67 (2001).

Similarly, this Office has issued opinions that have addressed proposals for exclusive use
of dedicated park property and has consistently advised that dedicated park property must remain
open to the public. For example, in 1938, this Office opined that a permit to the Balboa Tennis
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Club for the exclusive use and operation of tennis courts on a portion of Balboa Park would
violate the law, although the general public would be permitted to use the tennis courts when not
in use by the Balboa Tennis Club. 1938 Op. City Att’y 90 (Mar. 2, 1938). See also 1946 Op. City
Att’y 58 (Jan. 31, 1945) (a lease to an organization to use a building for an event open to
members only may legally be done for no longer than a couple of days and only if similar
opportunities were made available to other organizations); 1977 City Att’y MOL 190 (May 10,
1977) (charge for admission to the Japanese Garden in Balboa Park is permitted so long as no
class or portion of the general public is excluded from the facility); 1981 City Att’y MOL 132
(May 18, 1981) (a community agency may operate a recreational facility so long as the facility is
open to the general public on a nondiscriminatory basis).

Notwithstanding the general rule discussed above, courts have also found certain uses
consistent with park purposes even though the use excludes the general public. For example, the
California Supreme Court held that a lease of a building for a memorial hall and a meeting place
for organizations whose membership was military veterans was a use consistent with park
purposes and would not interfere with the enjoyment of the general public. Slavich, 201 Cal. at
308-09. The court made note of the following regarding the memorial building: (1) it occupied a
small portion of the park; (2) it would add to the beauty and attractiveness of the park; (3) it
would provide a monument to the veterans; (4) it would be used for pleasure purposes only; and
(5) its proposed use was kept within the bounds of park purposes. Id. at 307-08.

Here, if the property subject to the Country Club Lease were dedicated for park and
recreation purposes, a court would most likely find the exclusive use of the property to be
inconsistent with park and recreation purposes and to interfere with the public’s enjoyment of the
park. In accordance with the Grant Deed and Country Club Lease, the Fairbanks Ranch Country
Club, Inc. operates a private country club and golf course on the leased property. Entry onto the
leased property and use of the golf course facilities require membership with the Fairbanks
Ranch Country Club, Inc., in accordance with its bylaws. The Amended and Restated Bylaws of
the Fairbanks Ranch Country Club, Inc. are attached as Attachment F. Additionally, the country
club and golf course facilities occupy the entirety of the leased property, except for a portion that
is occupied by the City’s sewer pump station #79.” This instance is significantly different than
the Slavich case because the general public would be excluded from what would be the entirety
of the park, that is, the entire leasehold. Even if the additional 80 acres of open space scheduled
to be dedicated by SB 1169 were added to the equation, the leased property (approximately 372
acres) comprises the greater majority of the property that would be dedicated for park and
recreation purposes (approximately 452 acres).

To date, we find no legal authority to support dedicating property for park and recreation
purposes subject to private uses that would be inconsistent with park and recreation purposes.
Therefore, assuming a court were to find the existing use to be inconsistent with park and
recreation purposes, dedicating the land under SB1169 would create a circumstance directly

" This Office does not have sufficient facts regarding sewer pump station #79 in order to perform an analysis
whether such a use is consistent or may coexist within property dedicated for park and recreation purposes. If this
portion of the property could legally be identified by an assessor parcel number or legal description, this Office
would recommend the portion of the leased property occupied by the sewer pump station #79 not be considered for
dedication pursuant to SB1169 and Section 55 until such time as the requisite analysis may be performed.
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contrary to Section 55. Section 55 states, in relevant part, that “[a]ll real property . . .

dedicated . . . by statute of the State Legislature for park, [or] recreation . . . purposes shall not be
used for any but park, [or] recreation . . . purposes . . ..” (emphasis added). In light of this plain
and limiting language, if the land was dedicated, the City could be subject to claims by the
Fairbanks Ranch Country Club, Inc. for breach of contract and interference with existing
property rights. Alternatively, persons interested in upholding the dedication could seek judicial
intervention if the uses under the Country Club Lease continued for the lease term.

II. IF FAIRBANKS RANCH IS DEDICATED FOR PARK AND RECREATION
PURPOSES, CONTINUED USE UNDER THE POLO CLUB LEASE MAY BE
INCONSISTENT WITH CHARTER SECTION 55

If the subject property were dedicated for park and recreation purposes, the use of the
property under the Polo Club Lease may also be a use inconsistent with park and recreation
purposes. Section 1.10 of the Polo Club Lease does not permit the Fairbanks Polo Club to
exclude the general public from the leased property. However, Exhibit C (Public Access
Regulations) to the Polo Club Lease specifies that use of the lease property by the general public
is limited to a great extent. For example, the polo field areas are open to the general public for
passive uses, such as spectating or picnicking, only during the daylight hours; only the polo club
members and their invitees may play polo on the leased property; and public access to lease
premises may be restricted to only ticketed spectators during special events. Additionally, the
polo club facilities occupy the entirety of the 120 acres leased to the Fairbanks Polo Club. Again,
this instance would be distinguishable from the Slavich case involving a veteran’s memorial hall
because not just a portion of the property dedicated for park and recreation purposes would
exclude the general public.

However, the Polo Club Lease has expired and the Fairbanks Polo Club continues to
occupy the leased property under the terms of the Polo Club Lease on a month-to-month basis.
Polo Club Lease, Section 2.02. If the City were to terminate the Fairbanks Polo Club’s month-to-
month tenancy, the use, that may be inconsistent with Section 55, would cease.

Nonetheless, Watt Industries reserved several rights pursuant to the Grant Deed. One
such reservation is for water utilities in, over, under and across the property, with the caveat that
the water utilities not unreasonably interfere with the City’s use or the open space nature of the
property. It is possible that a use consistent with Section 55 could interfere with the property
rights reserved by Watt Industries. Therefore, to avoid potential claims by Watt Industries, the
Council should consider delaying dedicating the property for park and recreation purposes until
such time Watt Industries’ rights under the Grant Deed expire.® Additionally, the Fairbanks Polo
Club use pursuant to the Polo Club Lease would have to terminate.

¥ Similarly, based on analysis of the Grant Deed, which we recently received, the cautious approach is that the open
space parcels of Fairbanks Ranch that were included in the Declaration pursuant to Resolution R-307902 be
removed from the Declaration.
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III. SAN DIEGO RESOLUTION R-256124 DID NOT DEDICATE THE PROPERTY
KNOWN AS FAIRBANKS COUNTRY CLUB FOR PARK AND RECREATION
PURPOSES PURSUANT TO CHARTER SECTION 55

On March 30, 1982, the City Council adopted the Resolution, attached as Attachment G,
that approved the specific plan for the property known as Fairbanks Country Club.” When
interpreting a resolution, the courts do not go beyond the usual and ordinary meaning of the
language in the resolution, unless the language is ambiguous. City of Vista v. Sutro & Co., 52
Cal. App. 4th 401, 409 (1997). There is no statement or reference in the Resolution that it
dedicates the Fairbanks Country Club property pursuant to Section 55.

Even if the Resolution was intended to dedicate the property identified as Fairbanks
Country Club for park and recreation purposes, the dedication would not be valid because it did
not comply with Section 55. Section 55 states that real property owned in fee by the City may be
dedicated by either an ordinance of the City Council or by statute of the State Legislature. San
Diego Charter § 55. For the property identified as the Fairbanks County Club to have been
dedicated, it must have been dedicated by ordinance or the Resolution must have been passed in
the manner and with the formality of an ordinance. Case law is clear that if a resolution is passed
in the “manner and with the statutory formality required in the enactment of an ordinance, it will
be binding and effective as an ordinance.” 4ssociated Home Builders of the Greater East Bay,
Inc. v, City of Walnut Creek, 4 Cal. 3d 633, 648 (1971); see also City of Sausalito v. County of
Marin, 12 Cal. App. 3d 550, 566 (1970). The Resolution was not passed in the manner or
formalities required for the enactment of an ordinance by the City Council. Specifically, the
Resolution was passed and adopted on the same date, i.e. March 30, 1982. At the time, San
Diego Charter section 16'° provided that all ordinances, except for specific exceptions not
applicable here, were to be passed only after a minimum of 12 days from the date of its
introduction. Therefore, both the plain language of the Resolution and the adoption of the
Resolution pursuant to the formalities of a resolution, not an ordinance, provide that the
Resolution did not serve to dedicate the property identified as Fairbanks Country Club for park
and recreation purposes.

IV.  THE CURRENT USE OF THE ROSE CREEK PROPERTY FOR FLOOD
CONTROL WOULD NOT CONFLICT WITH CHARTER SECTION 55

It is very likely a court would find the continued use of the Rose Creek Property for flood
control purposes does not violate Section 55, should the City dedicate the Rose Creek Property
for park and recreation purposes. The Rose Creek Property was not acquired by the City through
a private dedication for park use, and so what constitutes a permissible use is not strictly
construed under Spires.

This Office has not opined on whether the use of property for flood control is consistent
with park use under Section 55, but has issued a number of opinions on other uses. Among the

? Resolution R-256123 was analyzed in this Office’s Report RC-2012-25, referenced above, and also did not
dedicate the property known as Fairbanks Country Club. See Attachment A.

' San Diego Charter section 16 was repealed effective July 30, 2010, and replaced with San Diego Charter section
275 as aresult of the strong-mayor form of government becoming permanent in the City.
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uses found consistent with park uses under Section 55 are temporary holiday tree collection and
recycling sites, City Att’y MOL 2008-20 (Nov. 13, 2008); underground sludge and sewer lines,
1990 City Att’y MOL 211 (90-17; Jan. 26, 1990); and a wastewater recycling facility with only
temporary construction impacts, 1985 City Att’y MOL 463 (85-85; Nov. 19, 1985). Among the
uses found inconsistent with park uses are a homeless shelter, City Att’y MOL 2009-8 (Sept. 11,
2009); a pigging station (a wastewater treatment facility component), 1994 City Att’y MOL 559
(94-64; July 26, 1994); and a child care facility for City workers, 1985 City Att’y MOL 252
(85-49; Aug. 28, 1985).

The flood control use would be consistent with park use because it would “promote the
enjoyment of the people under the general dedication of the land for their benefit” under Spires.
Spires, 150 Cal. at 66. Rose Creek is used only for passive flood control, that is, to convey runoff
during storm events. Therefore, the current flood control use has no appreciable impact on
potential park and recreation uses beyond that of a naturally occurring river or stream. In fact, the
flood control channel currently coexists with a bike path that runs adjacent to it west of Interstate
5. The improved Rose Creek channel protects not only surrounding developed areas from
flooding, but also protects the Rose Creek Property itself from flood damage, like the permissible
flood control channel straightening in Ritzman. Ritzman, 38 Cal. App. 2d at 473. Moreover,
maintaining the flood control capacity of Rose Creek involves the removal of accumulated
vegetation which often contains invasive and exotic species, thereby enhancing the park and
recreation use.

Furthermore, applying the Linares factors discussed above supports the conclusion that
there is no Section 55 conflict. The factors are: (1) the amount of space occupied by the use
relative to the size of the park; (2) the location of the use in the park; and (3) the duration of the
use. Linares, 16 Cal. 2d at 447. Under the first factor, the flood control channel itself takes up a
large portion of the Rose Creek Property. Under the second factor, the flood control use occurs in
the channel that runs through the center of the Rose Creek Property. These two factors could
weigh towards a conclusion that the flood control use would unreasonably interfere with park
use, but for the unobtrusive nature of the flood control use. The passive flood control use of Rose
Creek has no appreciable impact on potential park and recreation uses despite its relatively large
size and prominent location within the Rose Creek Property.

When considering the third Linares factor, the duration of use, the most tangible impact
on park and recreation use would occur during channel maintenance or repair. However,
maintenance or repair is a temporary impact, an insignificant interference with park use.
Maintenance is anticipated to occur for several weeks at a time on a three year cycle. Channel
repair would occur on a less frequent schedule, on an as-needed basis. Access to the public may
need to be limited during maintenance and repair to ensure public safety, as heavy equipment
will likely be used to dredge accumulated vegetation and sediment from the channel. Compared
to the ten-month interruption that was upheld in Linares, any short-term closure to the public for
channel maintenance or repair likely would be insignificant.

Finally, Senate Bill 1169 specifically reserves “to the city council the authority to grant
easements for utility purposes in, under, and across dedicated property, if those easements and
facilities to be located thereon do not significantly interfere with the park and recreational use of
the property.” “Utilities” generally include storm water conveyance facilities. See, e.g., Cal.
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Gov’t Code § 50335 (including “storm drain pipes or ditches” in a list of “utilities” for which
easements may be granted); Cal. Civ. Code § 1001(a) (including “drainage” among a list of
“utility services” for which private property owners may exercise eminent domain to obtain a
utility easement). No utility easement in favor of the City for Rose Creek is needed in this case
because the City already owns the Rose Creek Property in fee. This provision of SB 1169,
however, supports the conclusion that continued use of the Rose Creek Propetty for flood control
purposes would be consistent with Section 55, should the City dedicate the Rose Creek Property
for park purposes.'!

CONCLUSION

If the City dedicates the Fairbanks Ranch property subject to the Country Club Lease,
continued use by the Fairbanks Ranch Country Club, Inc. of a portion of Fairbanks Ranch in
accordance with the corresponding lease, a court would very likely find the use to be inconsistent
with park and recreation purposes. Likewise, continued use by the Fairbanks Polo Club of a
portion of Fairbanks Ranch in accordance with the hold over provision of the expired lease
would likely be inconsistent with park and recreation purposes. Therefore, if either property is
dedicated, a court could find that the dedication is inconsistent with Section 55.

Also, Resolution R-256124 did not dedicate the properties known as Fairbanks Country
Club for park and recreation purposes pursuant to Section 55. Finally, continued use of a portion
of the Rose Creek property for flood control would not significantly interfere with park and
recreation purposes; therefore dedication of the property for park and recreation purposes would
not violate Section 55.

JAN 1. GOLDSMITH, CITY ATTORNEY

By /s/_Hilda R. Mendoza
Hilda R. Mendoza
Deputy City Attorney

By /[s/_Heather . Stroud
Heather L. Stroud
Deputy City Attorney

HRM: HLS:als
cc: Andrea Tevlin, Independent Budget Analyst
Stacey LoMedico, Director, Park and Recreation Department
Chris Zirkle, Deputy Director, Open Space Division
James Barwick, Director, Real Estate Assets Department
Lane MacKenzie, Asset Manager, Real Estate Assets Department

" However, dedication of the Rose Creek property pursuant to SB 1169 cannot include that portion of the Rose
Creek property that does not have an assessor parcel number and a legal description.
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Attachment E — Lease Agreement between the City of San Diego and Fairbanks
Polo Club
Attachment F — Amended and Restated Bylaws of Fairbanks Ranch Country
Club, Inc.
Attachment G — Resolution No. 256124
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DEDICATION OF REAL PROPERTY FOR PARK AND RECREATION PURPOSES
PURSUANT TO CALIFORNIA SENATE BILL NO. 1169 AND SAN DIEGO CHARTER
SECTION 55

INTRODUCTION

San Diego Charter section 55 (Section 55) provides for the dedication of property owned
in fee by the City for park and recreation purposes by means of a City Council ordinance or
statute by the State Legislature. On September 12, 2012, California Senate Bill No. 1169 (SB
1169) was chaptered amending California Fish and Game Code section 2831, Section 2831(a)
dedicates for park and recreational purposes City of San Diego lands designated as of January 1,
2013, as open space lands in a document entitled “Declaration of the Dedication of Land.” The
Declaration is to be approved by the City Council by a resolution. See SB 1169 attached as
Attachment A. SB 1169 reserves to the City Council the authority to grant easements for utility
purposes in, under, and across dedicated property, if those easements and facilities do not
significantly interfere with the park and recreational use of the property. The City Council will
be considering for approval a resolution that includes a list of designated open space property
owned in fee by the City, and thereby dedicating the property for park and recreation purposes
pursuant to SB 1169,

San Diego Canyonlands (SDC) presented to the City a list of approximately 11,000 acres
of property that SDC recommends for dedication by SB 1169. Some of the properties proposed
by SDC for dedication are outside of the City’s jurisdictional limits. Some of the properties
proposed by SDC for dedication do not meet the conditions outlined in Council Policy 700-17
(CP 700-17). Some of the properties proposed by SDC for dedication have been identified by
SANDAG (San Diego Association of Governments) as possibly being needed for future light rail
or railroad purposes. Staff from the Park and Recreation Department, the Real Estate Assets
Department, and other departments as necessary, reviewed the list provided by SDC and
recommended 5,881 acres for dedication at the Land Use and Housing Committee (LU&H)
meeting held on October 17, 2012. At the conclusion of the discussion on this item, LU&H
recommended that the City Council dedicate all of the approximately 11,000 acres proposed by
SDC and any additional property recommended by the Community Planning Groups. LU&H
also requested that this Office advise the City Council on issues raised at the meeting regarding
permitted uses for, and restrictions on, property dedicated for park and recreation purposes.
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QUESTIONS PRESERTED

1. May real property that is owned in fee by the City and located outside of the
City’s jurisdictional boundanes be ded1cated for park and recreation purposes pursuant to
Section 557 TR

2. May City Council waive CP 700-17, Policy on Dedicatioh and. Des1g11ation of
Park Lands, to include real property that does-ndt.meet the corfditions provided in-EP 760:177 If
so, how may the C1ty Councﬂ Walve CP 700 177

554
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3¢ Y May-futiire: ralalroads and ra11ro ad facilifies- be 1o cated on or'across real pfoperty -
that is owned in fee by the City and has been dedicated for park and recreation purposes pursuant
to Section 557

Ag.

4, May bikeways be located on or across real property 1 that is owned in fee by the
City and has been ded1cated for park and recreahon purposes pursuant to- Sectlon 55? )

:S)i ' What isihie: C1ty S° legal recoul se wheh téal p1 operty thatis owried i fee by the
City dnd hias Been ded1cated for pa: “and rec1 eauon pu1poses pu1 suant to Sect1on 55 1s
encroached upon? - B BB

6. - Did ‘S'an; €g6 Resolutioft R+ 256123 (Mar 30, 1989) (Resolutlon) dedicate the
properties 1dent1ﬁed as Falrbanks Countly Club for pa1L and recrea’uon pulposes pursuant to
Sectlon 55‘7 R T " :

SHO RT AN S\VERS

1. The Clty does not have the authonty to dedlcate property that is owned-in fee by
the Clty and is located outs1de of its Junsdwtlonal boundarles

2. CP 7;09—1 7 is a policy statement of fhe City Cou’ncil adopted by resolution.
Therefore, if the City Council were to decide to dedicate property pursuant to Section 55 that
does not meet the conditions outhned in tlie policy, the City Council may waive the policy by
ano Lhe1 1esolut10n

3. Future railroads and railroad facilities may be located on or across real property
owned in fee by'the City that hds been dedicated for park and recreation purpoSes pursuant to
Section 55 if the railroad is a:public utility and does not smmﬁcantly interfere with thé paik and
recreational use of thepr operty 01 if the failroad may coexist with the pa1k pu1pose of the
propeérty: :

4. Bikeways may be located on or-across real property owned in fee'by the City that
has been dedicated for park and recreation purposes pursuant to Section 55 if the proposed
bikeway is consistent with the park and recreational use of the property or if the bikeway is on
the right-of-way of a street or road that is authorized by the City Council pursuant to Section 55.
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5. The City has several options available to address encroachments upon City-owned
real property that has been dedicated for park and recreation purposes pursuant to Section 55
when the encroachment begins after the City acquired fee title to the property. The City’s options
are limited if the encroachment began prior to the City’s acquisition of the property if the
encroaching party can satisfy the legal elements necessary to prove adverse possession of, or an
easement by prescription over or upon, the encroachment area.

6. The Resolution did not dedicate the properties known as Fairbanks Country Club
for park and recreation purposes pursuant to Section 55.

BACKGROUND

Real property may be proposed for public purpose dedications by means of a private
grant of property or by action of a public entity. Property proposed for dedication by private
individuals is strictly construed according to the terms of the grant. On the other hand, dedication
by a public entity receives a less strict construction. Slavich v. Hamilton, 201 Cal. 299, 303
(1927).

Section 55 provides, in part, that:

All real property owned in fee by the City heretofore or hereafter
formally dedicated in perpetuity by ordinance of the Council or by
statute of the State Legislature for park, recreation or cemetery
purposes shall not be used for any but park, recreation or cemetery
purposes without such changed use or purpose having been first
authorized or later ratified by a vote of two thirds of the qualified
electors of the City voting at an election for such purpose.

San Diego Charter § 55. Real property owned in fee by the City may be dedicated for the
purposes of park and recreation pursuant to an ordinance or State legislation. /d. The issue, then,
is what uses are included in park and recreation purposes. A proposed use that is incidental or
ancillary to park and recreation purposes is a proper use of a dedicated park if the incidental or
ancillary use is consistent with park and recreation purposes. Whether a use is incidental or
ancillary to the public’s enjoyment of a park is determined by whether a use is consistent or
inconsistent with park purposes. Slavich, 201 Cal. at 303. For example, museums, restaurants,
hotels, zoological and botanical gardens, libraries, art galleries and conservatories are all
ancillary to the full enjoyment of dedicated park property, and thereby consistent with park
purposes. Spires v. City of Los Angeles, 150 Cal. 64, 66-67 (1906); Slavich, 201 Cal. at 303. On
the other hand, a use that constitutes misuse or a diversion from the park use is inconsistent or
unreasonably interferes with the use of the property for park and recreation purposes. Simons v.
City of Los Angeles, 63 Cal. App. 3d 455, 470 (1976), San Vicente Nursery School v. Los
Angeles County, 147 Cal. App. 2d 79, 85 (1956); 11A McQuillin Mun. Corp. § 33:78 (3rd ed.
2012). Use of dedicated park property for a city hall, hospital, jail, municipal buildings or offices
would not be ancillary to the park purpose of promoting the recreation and pleasure of the public
generally, and are thereby inconsistent with park purposes. Spires, 150 Cal. at 67. Therefore, any
use in dedicated park property must be consistent with the park and recreation purpose.



REPORT TO THE HONORABLE -4~ November 20, 2012
MAYOR AND CITY
COUNCILMEMBERS

There are-also those uses-ofdedicated park property that: have.been determined to fiot
violate: tll_.Q. 1] pu1pose of the- proposed park use asar esult of.chi "ged condltlons customs
usageszand’ , !

(1963); G, ;
private:land -develop ers- \: €5 v j

or beach, the means of transportahon t0fand‘fro*m thegroPerty was byway offelectric ra1lro adr. -
cars, horse cars, b1cycles and horse dlawn vehlcles but r rely by automobile, Abboz‘ Kinney, 223
Cali: At 4t 6694715 '
the dedicated propérty, approxnnately severt percent ofthetotal-dédidate .ploperty Id:-at 671 - -
The court held that the use of a portion of the property for parklng of automobiles did not violate
the general purpose of the grant of dedicatitiitbegausé of the change in the mode of public
transportation. /d. at 675. The parking area allowed for the public’ S new means of transportatlon
which allowed the pubhc to enJ oy the park and- beach : :

e Gal ',‘ oy,

e

,,,,,

The facts of. each situatioi must be evaluated 1n-‘-order to detefriiitie whethe1 ‘a proposed -
use is consisterit or:inconsistent-swith thé dedicated parképiirpose: Adcordingly; casé-by-case
analysis must be performed each time a use is being considered for property dedicated for park
and recreation purposes.

I THE CITY DOES NOT HAVE THE AUTHORITY PURSUANT TO THE
CHARTERS I EDIGATEREAL PROPERTY:IT OWNSTHAT IS LOCATED
OUTSIDEOFIHE CITY’S ~RISDICTIONAL L}ZMITS ’

Generally; a ¢if: has the ‘powet to ded1cate Pr ope1ty it-owng’ for 4 public purpose. City of
Oalkland v. Burns, 46:€ali'2d 401, 405 (1956), Copeland-. Cznyof Oakland 19 €al. App. 4th
717, 722 (1993). Heowwevet; amun101pal ‘corporatior has ¢ ‘senerally 116 extratemtonal powers of
regulation. It may not exercise its governmiental funictions Beyend its corpordte bundaries.” City
of Oakland v. Brock, 8 Cal. 2d 639, 641 (1937). Governmental functions are those governmental
powers delegated to the ihutlici'pality; the Police fuirctions of a city in" ‘consefving the health of
its citizens™ and the exéreiSe of dotinion and control thereof. Chafor v, City'of Long Beach 174
Cal. 478, 486 (1917) Benton v. szy ofSam‘a Momca 106 Cal App. 339, 343 (1930)

The ded1cat10n of property 1 for pa1h and:recredtion purposes is a governmental power
delegated to the City pursuant to Section 55. Further, Sani Diego Charter section 3 (Section 3)
states, in relevant part, “The mumc1pal jurisdiction- of The City of San Dikgo shall extend fo the
limits and boundaries of said City.”” Pursuant to Section 55 and Section 3, the dedication of
property for park and-recreational-use is a-governmental function that may be exercised only
within the territorial limits of the City. As a result, the City does not have the authority to

' On the other hand a city may exercise proprietary powers as to property that it owns located ontside of its
corporate boundaries. S.D. Myers, Inc. v. City & County of San Francisco, 253 F.3d 461, 473 (9th Cir. 2001) (citing
Air Cal, Inc. . City & County of San Francisco, 865 F.2d 1112, 1117 (9th Cir, 1989)). P1op1~1eta1'y functions are
those functions that are ordinarily exercised by privats persons and do not:involve conserving the health of its
residents or exercising police powers; for exaniple the buying, selling, or granting of propérty or matters of contract.
Chafor, 174 Cal, at 486-87; Benton, 106 Cal. App. at 343.

? However, Section 3 does provide for the regulation, use, and government of the City’s water systems within and
without the jurisdictional boundaries of the City.
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dedicate property that is owned in fee by the City and is located outside of its jurisdictional
boundaries.

II. THE CITY COUNCIL MAY WAIVE COUNCIL POLICY 700-17 AND
CONSIDER FOR DEBICATION PURSUANT TO SB 1169 ALL OF THE REAL
PROPERTY RECOMMENDED BY SAN DIEGO CANYONLANDS

CP 700-17, Policy on Dedication and Designation of Park Lands, attached as Attachment
B, provides a process for reviewing real property to identify property that is suitable for
dedication or designation pursuant to Section 55. Section III of CP 700-17 sets forth conditions
for review of land acquired for open space park purposes.

A council policy is a policy statement to guide or set forth procedures of various
functions of the City that is adopted by resolution by the City Council. Council Policy 000-01.
The City Council has the authority to amend or retire a council policy by resolution. 7d.
Accordingly, if the City Council were to decide to dedicate certain property that does not meet
the conditions outlined in CP 700-17, it may do so by waiving CP 700-17 by separate resolution.

III. RAILROADS AND RAILROAD FACILITIES POTENTIALLY MAY COEXIST
ON PROPERTY DEDICATED FOR PARK AND RECREATION PURPOSES

As mentioned above, SDC has proposed for dedication pursuant to SB 1169 certain
properties that have been identified by SANDAG as possibly being needed for future light rail or
railroad purposes. SB 1169 reserves to the City Council the authority to grant easements for
utility purposes in, under, and across dedicated property, if those easements and facilities do not
significantly interfere with the park and recreational use of the property.

Although use of dedicated park property for railroad purposes may generally be
considered an inconsistent use’, a railroad may be considered a public utility for which an
easement may be granted pulsuant to SB 1169 and CP 700-17. Public utilities include common
carriers. Cal. Const. art. XII, § 3; Cal. Pub, Util. Code § 216. A common carrier is defined as a
person or corporation that pr owdes transportation for compensation to or for the public. Cal.
Pub. Util. Code § 211. Therefore, a railroad may qualify for a utility easement on dedicated park
land pursuant to SB 1169 and section V.C of CP 700-17, so long as the railroad and its facilities
do not significantly interfere with the park and recreational use of the property. However, this
analysis assumes that only an easement, not a fee interest, in the City’s property would be
sufficient to meet the purposes of the proposed railroad. If fee title is necessary for the use of the
property for railroad purposes, voter approval would be required for the City to sell dedicated
property for a non-park and recreational use.*

* Courts in other states and an opinion issued by this Office have stated that a railroad is generally an inconsistent
use of dedicated park land. To What Uses May Park Property be Devoted, 18 AL.R. 1246 (originally published
1922); To What Uses Muay Park Property be Devoted, 63 A.LR. 484 (originally published 1929); 1986 City Att’y
MOL 143, 145 (ML 86-15; Feb. 11, 1986).

4 A railroad may have the power to condemn City property. In such an instance, a different analysis would be
required.
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In.addition; the courts in.thtee cases ifCalifornia have-specifieally addressed tlie issue of
arailroad on dedicated park property. In all three cases, the courts determined that it is-iiot-
unlawful for a railro4d use of dedicated park land or determiried that the two public purpose uses

Co 76 ’G :
Golden Gate Pai

5

purpose of a temporary nursery, were in a“*state o: WPhoT v 4 ither gréat
depressions or elevations, such that these portions of the park were unfrequented by visitors of
the park. Jd-at 161 62 Thg-¢otirt’ also Trieniti oniedthat $he railroad Was a means ofqngress egress
and thansports ' pubhc*_to enJoy fhe park ]d af’ 162 63 fooeo

Sttheissue-ofiise of purposes when the @ity'of Los
Angeles condemned existing railroad and railroad facilities (1 e. power pole line over the

1a111oad pulposes th1 oucrh Buena V ista Park and Duboce Palk and ‘2 stieét car line thr oucrh
Duboce Park to provide 1ap1d transit between two’ ‘distant-sectiofis of the city. In detemumng
whether the assessment was proper; tlie court addressed whetlier the conistruction of the tunnel
and street railway “was.an unlawful use of the parks. Id. at 72. The cotirt held tliat the tunnel Was
to be entirely beneath the surface of Buena Vista Park and thetéfoie it “couldfiot possibly:
interfere with the free or customary use of the park for any or all park purposes.” Id. at 73. The
street car line was to run over the surface of Duboce Park and then enter the tunnel, and the
laying of the tracks would require removal of sidewalk, curb, lawn, shrubs, trees and path-/d.
The portion of Duboce Park-for the tunnel and street railway would run along tlie southern
boundary of the park oonst1tut1ng ‘a small fraction of the entire park area.” Id" The "»ourt also
considered testimony from city employees and park commissioners, and the trial oourt S ﬁndmos
that the park property where the tunnel and railway were pr oposed had been occupied by brush
and shrubs, and was not frequented by the public. Jd. at 77-78. The court determined that,
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although the purpose of the tunnel and street car line was to facilitate transportation between two
distant parts of the city, they would also incidentally be a medium for ingress, egress and
transportation for the public to enjoy the privileges of the park. 7d. at 78. Therefore, the court
held that the public railroad use of the park was not “so inconsistent with the purposes for which
the park was dedicated as to constitute an unlawful use” of Duboce Park. 7d.

Specific proposals for future railroad and railroad facility uses over property proposed to
be dedicated pursuant to SB 1169 are not available. Therefore, without a specific proposal, the
analysis needed to determine whether such proposed use may legally exist on dedicated park
property cannot be performed. However, as discussed above, future railroads and railroad
facilities may be located on or across real property owned in fee by the City that has been
dedicated for park and recreation purposes pursuant to Section 55 if the railroad is a public utility
and does not significantly interfere with the park and recreational use of the property, or if the
railroad may coexist with the park purpose of the property.

IV. BIKEWAYS MAY BE AN INCIDENTAL USE THAT IS CONSISTENT WITH
THE USE OF PROPERTY DEDICATED FOR PARK AND RECREATION
PURPOSES

As discussed above, property dedicated for park and recreation purposes may include
uses that are incidental or ancillary to such purpose. A bikeway is defined as a “thoroughfare for
bicycles.” Merriam-Webster Dictionary 87 (1997). Although there are no cases on point as to
whether a bikeway is incidental or ancillary to a park and recreation purpose, common
knowledge provides that bicycles are both a means of transportation and are utilized for exercise,
recreation, health and enjoyment for the public. Bicycle racks have been determined to be a
common amenity to recreational trails, thereby implying that riding of bicycles is an allowed
recreational use of parks. Toews v. United States, 376 F.3d 1371, 1374 (Fed. Cir. 2004).
Therefore, a bikeway may be a use consistent with the use of property dedicated pursuant to
Section 55 for park and recreation purposes.

Additionally, Section 55 provides, in part,

Whenever the City Manager recommends it, and the City Council
finds that the public interest demands it, the City Council may,
without a vote of the people, authorize the opening and
maintenance of streets and highways over, through and across City
fee owned land which has heretofore or hereafter been formally
dedicated in perpetuity by ordinance or statute for park, recreation
and cemetery purposes.

San Diego Charter § 55. California Streets and Highway Code section 890.4 states that a
bikeway may exist on the right-of-way of streets or roads. Accordingly, if a bikeway were
proposed as part of a future or existing street or road on property dedicated for park and
recreation purposes pursuant to Section 55, the bikeway may be authorized as part of the street or
road. Therefore, bikeways may be located on or across real property owned in fee by the City
that has been dedicated for park and recreation purposes pursuant to Section 55 if the proposed
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- bikeway is-consistent. with thespark and recreational useof the property of if the bikeway is on
the right-ofsway-of a street.or road-tHat is authofized:by the €ity.Council purs.uantoto Section55.

Cal. Civ. Code §:1007. A arésult; the Crty may seek the remewval: of such an’ encroachment on
its property However ouncrl Pohcy 700 06. (CP 7(90&6) Encroachments O Crty PrOperty,

exrstrng encroachments may be authorrzed onC; _typroperty and when anLenfowement actron
against an existing encroachment may be waived. Sectron I B 2 of CPp 700 06 sets forth crrterra
the Parkiand Recred sk i : j.authoriz
encroachiiféit on prapet drcated 16t parkiafid i8ereation

an encroachment does not meet the criteria allowing for authonzatron an enforcéntent’
may proceed to remove the encroachment. See the memorandum entitled “Natural Gas Prpehne
ThroughtPottery Canyon.Naturdl: Open:Space Park: for.Setvice t0:2737 Torréy PinesRoad;”
dated Febiuary 1, 2012 for an"analysrs of encroachments on Crty dedrcated parkland attached as
Attachment D e B DR B C oy B )

5 'r:It,:.-rnus?t fbe:no.ted:-»:that'theadiis-oussﬁironr above tegardingrencroacliments on City property
assumes.that the.encroachment was.éstablishied-after the.City acguited the propeity. Ifthe -
encroa’chrnent existed prior to the City acquin'n’g fee title to the pr op erty, the situation may be
owner: shrp:and can ,.estab.hsh all.the. elenrents of adVer se possession’, then,‘the eneroachrng party
can acquire fee simple title to the portion of the property.encroached upon commniencing the
moment that the elements for adverse possession are established for the required time. See
Webber v. Clarke, 74 Cal. 11, 19 (1887); Kunza v. Gaskell, 91 Cal. App. 3d 201, 210 (1979). In
such an instance, the City Would not have owned the fee title to that portion of the property with
the encroachment either at the timeé the City attempted to acquire the property or at the time of
attempting to dedicate that portion of the property pirsuant to Section 55, This would result in
the City having the burden to cotr ect all docurnents that proposed to dedrcate that portion of the
property. ' : :

Similarly, if air ehcroachmeént existeéd prior-to the-City acquirinig a fee title interest in a
property and all the elements of a prescriptive easement® are met, then the encroaching party has
acquired an easement by pr escnptron to that portion of the Crty s property with the
encroachment: In such a situation, the City waoiild nieedt6 deterniinié whether the preseriptive
easement enicurbrance on-the property would be consistent with the park and recreation

> Adverse possession may-result it the acquisition of fee title interest upon the showing of opén and notorious
occupation continwously for five years andtaxes were paid pursuant to a claim ef right (by California Code of Civil
Plocedure section 3235) or color of title (by California Code of Civil Procedure section 322).

S An easement by prescription requires the showrno of open and notorious use continuously for five years and in
only some instances the payment of taxes, pursuant to California Civil Code section 1007.
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purposes of the dedicated property. If the encumbrance were determined to not be consistent
with park and recreation purposes and the City desired to sell that portion of the property to the
encroaching party, voter approval would be required for the City to sell dedicated property for a
non-park and recreational use.

The City has several options available to address encroachments upon City-owned real
property that has been dedicated for park and recreation purposes pursuant to Section 55 when
the encroachment begins after the City acquired fee title to the property. The City’s options are
limited if the encroachment began prior to the City’s acquisition of the property if the
encroaching party can satisfy the legal elements necessary to prove adverse possession of, or an
easement by prescription over or upon, the encroachment area.

VI. SANDIEGO RESOLUTION R-256123 DID NOT DEDICATE THE PROPERTY
KNOWN AS FAIRBANKS COUNTRY CLUB FOR PARK AND RECREATION
PURPOSES PURSUANT TO CHARTER SECTION 55

On March 30, 1982, the City Council adopted the Resolution, attached as Attachment E,
that approved and adopted an amendment to the Land Use Map of the Progress Guide and
General Plan for the City of San Diego. The action taken by the City Council in the Resolution is
stated, in part, as follows:

BE IT RESOLVED, by the Council of the City of San Diego that it
hereby approves and adopts an amendment to the Land Use Map
of the Progress Guide and General Plan for the City of San Diego,
shifting those properties known as Fairbanks Country Club from
Future Urbanizing to the Planned Urbanizing Area, which
amendment shall become effective upon adoption of an appropriate
amendment to the Progress Guide and General Plan of the City of
San Diego, subject to the following conditions, . . . .

The Resolution provides that the amendment to shift the properties known as Fairbanks Country
Club to the Planned Urbanizing Area is to become effective upon adoption of an amendment to
the Progress Guide and General Plan of the City, but subject to several conditions. The first
condition (Condition) states,

That the precedential-setting value of this decision be limited to the
open space only, requiring that 75% of the land be dedicated to
open space in order to establish the overriding open space value of
the plan. This should indicate that the Growth Management Policy
is adherent and that it is only being overridden when 75% or
greater dedication of open space is accomplished.

When interpreting a resolution, the courts do not go beyond the usual and ordinary
meaning of the language in the resolution, unless the language is ambiguous. City of Vista v.
Sutro & Co., 52 Cal. App. 4th 401, 409 (1997). The Condition does not state that seventy-five
percent of the property is actually being dedicated to park and recreation purposes. It merely
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subjects theaction to meetmg ceﬁam cond1t1ons before slnftma the p1 epemes to-a cel“tam land,
usedes1gnat1@n7 A R T s B PR
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= !: TR T T S iy RIS SR N S R
s 2 : T . H i v Siisd

Even if the Resolut1on was 1ntended to dedlcate the property. 1de11t1ﬁed' as Fair anks
Country Club fo1 park and recreat1on purposes the ded1cat1on Would not be valldbecause it was

passed irffthe mannet-andswith & ( sla ; :
is passed in the “manner and w1th thepstatuto al1ty réquiredtin: the enactm
ordmanee 1t w1ll be b1nd1ng and effeetlve as an ordmance ”? Assocmted H ome Buzlders of the

ohi-theidate
doptwn of the

1esolut1on pursuant to the formalltles of a resolutlon not an or d1na11ce providethat the*
Resolution did not serve to ded1eate the p1 operty 1dent1ﬁed as Panbanl{s Coun‘uy Club for park

i E

and recreation purposes

pursuant to Section 55 that does not meet the cond1t101iS‘6'ut“li'11e‘d inithe policy; the City Council
may waive the policy by another resolution. Future railroads and railroad facilities may be
located on ot across real property owned in:fee by the City that has been dedicated for pa1l<: and
recreation purposes pursuant to Section 55 if the railroad is-a public utility and-does not °
significantly interfere with the park and recreational use-of the.property;or if the .-1'ail1'oad may
coexist with the park purpose of the property. Bikeways may be located on-or acrossTeal
property owned in fee by the City that has been dedicated for park and recreation purposes
pursuant to Section 55 if the proposed bikeway is consistent-with.the park aiid recreational use of
the property or if the bikeway is on the right- of—way of'a street o1'road that is authorized by the
City Council pursuant to Section’55, The City has several options dvailable to address
encroachments upon City-owned real property: thattias been dedicated.for park and recreation
purposes pursuant to Section 55 when the encroachitient begins aftet the City acquired fee title to
the property. The City’s options are limited if the éncroachiment began pricr to the City’s
acquisition of the property if the encroaching party can satisfy the legal elements necessary to

7 Although it is unclear what the COndlthIl means, it is cleal that the only’action by the Resoluuon 18 sluftmo the
land use designation of the properties known as Fairbanks Country Club.

¥ San Diego Charter section 16 was repealed effective July 30, 2010, and replaced with San Dleoo Charter section
275 as a result of the strong-mayor form of government becoming permanent in the City.
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prove adverse possession of, or an easement by prescription over or upon, the encroachment
area. Finally, the Resolution did not dedicate the properties known as Fairbanks Country Club
for park and recreation purposes pursuant to Section 55.

Whenever the City Council is considering dedicating property for park and recreation
purposes pursuant to Section 55, to avoid legal complications, the property should be evaluated
to ensure there are no restrictions that would prohibit the dedication of the property for park and
recreation purposes, and that there are no encumbrances or other conditions on the property that
would be inconsistent with the dedication of the property for park and recreation purposes. Our
Office will assist staff with such an evaluation as necessary.

JAN L. GOLDSMITH, CITY ATTORNEY

Hilda R. Mendoza
Deputy City Attorney

HRM:als
Attachments: Attachment A — Senate Bill No. 1169
Attachment B — Council Policy 700-17
Attachment C — Council Policy 700-06
Attachment D — City Attorney Memorandum dated Feb. 1, 2012
Attachment E — Resolution No. 256123
RC-2012-25
Doc. No. 475246 3
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Senate Bill No. 1169

CHAPTER 275

An act to amend Section 2831 of the Fish and Game Code, and to amend
Section 1 of Chapter 644 of the Statutes of 2007, relating to wildlife
resources.

[Approved by Governor September 7, 2012. Filed with
Secretary of State September 7, 2012.]

LEGISLATIVE COUNSEL’S DIGEST

SB 1169, Kehoe. Natural community conservation planning,

The Natural Community Conservation Planning Act authorizes the
Department of Fish and Game to enter into agreements with any person or
public entity for the purpose of preparing a natural cormmunity conservation
plan to provide comprehensive management and conservation of multiple
wildlife species. The act requires a plan to identify and provide for those
measures necessary to conserve and manage natural biological diversity
within the plan area while allowing compatible and appropriate economic
development, growth, and other human uses. The act requires each natural
community conservation plan to include an implementation agreement
governing specified-matters.

Existing law exempts from specified provisions of the act any natural
community conservation plan or subarea plan initiated on or before J anuary
1, 2000, or amendment thereto, b Sweei

or the San Diego County Water Authon’ry, whlch the d partment determmes
is consistent with the approved San Diego Multiple Habitat Conservation
Program or the San Diego Multiple Species Conservation Program, if the
department finds that the plan has been developed and is otherwise in
conformance with the act: Existing law deems certain lands designated as
open-space lands as of January 1, 2008, to be dedicated land under the City
Charter of San Diego.

This bill would deem those lands designated as open-space lands as of
Tanuary 1, 2013, to be dedicated land under the city charter.

The people of the State of California do enact as follows.
SECTION 1. Section ! of Chapter 644 of the Statutes of 2007 is amended

to read:
Section 1. The Legislature finds and declares all of the following:
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(a) The basis for the lands currently designated as open space by the City
of San Diego is a Multiple Species Conservation Program (MSCP) for the
City of San Diego.

(b) In 1997, the City of San Diego signed a 50-year agreement with the
Department of Fish and Game and the United States Fish and Wildlife
Service to conserve approximately 55,000 acres of open space within the
City of San Diego under the MSCP. Included in the MSCP are designated
and dedicated open-space parcels. The City of San Diego has identified in
excess of 15,000 acres of city-owned parcels that were intended to be
dedicated open space under the city charter, but have not been converted
from designated to dedicated open space, Dedicated open space cannot be
sold or exchanged without a two-thirds vote of the people, In 2007, the
Mayor of the City of San Diego and, by a unanimous vote, the city council,
passed a resolution to support this effort to convert those parcels from
designated to dedicated open space, Approximately 6,600 acres were
converted to dedicated open space with the filing of documents with the
Office of the County of San Diego Assessor/Recorder/County Clerk prior
to January 1, 2008, Approximately 10,000 acres remain on a list established
by the City of San Diego in 2006 of places eligible to be converted to
dedicated open-space lands. The San Diego City Council voted on January
23,2012, to support the effort to convert additional city-owned open-space
parcels from designated to dedicated open space.

(c) Therefore, in keeping with the desire of the City of San Diego to
ensure that the lands currently designated as open space cannot be sold or
exchanged without a vote of the people, and consistent with the Natural
Community Conservation Planning Act (Chapter 10 (commencing with
Section 2800) of Division 3 of the Fish and Game Code), these lands should
become dedicated land under state law and the City Charter of the City of
San Diego. '

SEC. 2. Section 2831 of the Fish and Game Code is amended to read:

2831. (a) Notwithstanding any other provision of law, lands designated
as of January 1, 2013, as open-space lands in a document entitled
“Declaration of the Dedication of Land” approved by a resolution of the
San Diego City Council in the same manner in which the city council
processes approval of dedicated open space, reserving to the city council
the authority to grant easements for utility purposes in, under, and across
dedicated property, if those easements and facilities to be located thereon
do not significantly interfere with the park and recreational use of the
property, and filed with the Office of the City Clerk for the City of San
Diego, and, if required, at the Office of the County of San Diego
Assessor/Recorder/County Clerk, are dedicated land under the City Charter
of the City of San Diego.

(b) Upon filing of that document in accordance with subdivision (a), the
Office of the City Clerk for the City of San Diego, and, if applicable, the

95
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Office of the County of San Diego Assessor/Recorder/County Clerk shall
make the document available for inspection by the public upon request.
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CITY OF SAN DIEGO, CALIFORNIA -
CURRENT

COUNCIL POLICY

. SUBJECT: POLICY ON DEDICATION AND DESIGNATION OF PARK LANDS
POLICY NO.: 700-17
EFFECTIVE DATE: August 5, 1985

BACKGROUND:

Park lands are an invaluable resource for citizens of the City of San Diego. It is important to protect
these lands from being converted to nonrecreational uses. Such protection is best provided in the form
of dedication or designation.

PURPOSE:

To establish a policy for the protection of park lands by dedication (Section 55 of the City Charter) or
designation as defined herein.

LEGAL CONSIDERATIONS:

Section 55 of the City Charter provides in pertinent part as follows:

All real property owned in fee by the City heretofore or hereafter formally dedicated in
perpetuity by ordinancg.of the Council or.by statute of.the State Legislature for park,
recreation or cemetery: oses’s ( sedrtor tpélk recreation or cemetery
purposes without such changed use or purpose havmg been first authorized or later ratified by
a vote of two-thirds of the qualified electors of the City voting at an election for such purpose.
However, real property which has been heretofore or which may hereafter be set aside without
the formality of an ordinance or statute dedicating such lands for park, recreation or cemetery
purposes may be used for any public purpose deemed necessary by the Council.

POLICY:

L.

All'land acquired for resource-based park and recreation pu1‘poses and owned in fee by the
City shall be dedicated by ordinance pursuant to Section 55 of the City Charter within one year
of the date that the City accepts the property deed.

II.  All land acquired for population-based park and recreation purposes and owned in fee by the
City shall be dedicated by ordinance pursuant to Section 55 of the City Charter upon
acquisition if the following affirmative conditions exist:

The Park Service District appears to contain no other alternative park site;
The population has reached the population minimum stated in the City’s Progress Guide and
General Plan;
The Park and Recreation Board, City Manager and/or City Council determine that there are no
unusual circumstances which indicate dedication consideration should be deferred.

CP-700-17
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COUNCIL POLICY U N

III.  Allland acquired for open space park purposes and owned in fee by the City shall be dedicated
by ordinance pursuant to Section 55 of the City Charter if it meets the following conditions:

A. The land either fits the criteria of resource-based parks, in that it is the site of
distinctive scenic or natural or cultural features, and is intended for City-wide use; is a
complete open space system or sub-system; or at a minimum is a portion of a
sub-system sufficient to stand on its own. (Isolated properties designated as open
space shall be dedicated only upon the City’s obtaining sufficient additional adjacent
land to meet this requirement.)

B. The land does not include areas which are undesirable for park purposes, would be
more suitable for other purposes, or which could be traded or sold to obtain more
desirable park lands or to fund park improvements. In these cases, to provide
flexibility in making revisions which would be beneficial to meeting the City’s open
space goals, the land shall not be dedicated.

C. The deed to the property is free of restrictions which might preclude dedication as park
land.

IV. All land held in City interest for park and recreation purposes, not meeting the requirements
for dedication as specified in Sections I, IT and 111, including land held in less than fee
ownership, shall be designated by resolution and thereafter be subject to public hearing process
prior to any other use or disposition, except for dedication.

V. Requests for dedication or designation of a park site shall include the following information:

A, How the park site implements the Park and Recreation Element or Open Space
Element of the Progress Guide and General Plan and/or the Community Plan.

B. For population-based parks, an estimate of the long term development schedule.

C. For open space park land, reservation of the City Council’s authority to establish
easements for utility purposes in, under, and across the dedicated property so long as
such easements and the facilities to be located therein do not significantly interfere
with the park and recreational use of the property.

VI.  The Park and Recreation Board shall annually review the City inventory of park Jands to
determine the status of lands meeting the requirements for dedication or designation as
specified in Sections I, II, II1, and I'V. Staff will subsequently report the findings of the Board
to the City Council.

VII.  City park lands, dedicated and designated, shall be clearly identified in any Planning
Commission or Council action which affects the park site. Lands which are neither dedicated
nor designated shall not be counted as satisfying any requirements or standards for park land.

VIII. Following designation of a park, nonconflicting nonrecreational uses may only be permitted
upon recommendation of the Park and Recreation Board and approval of the City Council.

CP-700-17

Page 2 of 3



CITY OF SAN DIEGO, CALIFORNIA N .
COUNCIL POLICY CURRENT

CROSS REFERENCE:
City Cliarter.Sec.-55
Council Policy 100-02
CouncllPehcy 600=23 LTI e L et L dooa”
CouncllPehcy7OO 03 . - S PO SRR

Council Pollqyf 700:07 - T O AT
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HISTORY:

Adopted by Resolutlon R—186031 01/13/1966
Amended:by. Resolutlon R- 193887 06/06/1968
Amended by Resolutlon R-21 8 126 04/ 12/ 1 97 7
Amended by Resolution R-254869 08/24/1981 .
Amended by Resolutlon R-263807 08/05/1985

* .
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CITY OF SAN DIEGO, CALIFORNIA TRREN
COUNCIL POLICY U NE

SUBJECT: ENCROACHMENTS ON CITY PROPERTY
POLICY NO.: 700-06
EFFECTIVE DATE: May 24, 1999

BACKGROUND:

Many instances of unauthorized encroachments on City property are reported or discovered each year.
Responsibility for the protection of City property from unauthorized encroachments-and the
mechanisms by which the City can enforce its property rights have not been clear. Additionally, there
are currently no guidelines for City staff to use in evaluating proposed encroachments which could
benefit the public and generate revenue for the City.

PURPOSE:

To establish policies related to the protection of City property from unauthorized encroachment by
private parties; to establish guidelines by which requests for encroachments may be considered; to
establish the responsibilities of City departments regarding the protection of City property from
unauthorized encroachments; to establish policies specifically related to erosion and drainage control
measures on City property; and to establish policies regarding the disposition of existing unauthorized
encroachments; and to establish gu1dehnes and an evalua’uon process f01 encroachment authorization
of telecommunication facilities” on PArkl

...,:A

DEFINITIONS:

Encroachment - development, construction on or use of City property.

City Property - land which is owned in fee title by the City excluding such land which is public right-
of-way.

Detrimental - causing any of the following: significant adverse impact on sensitive resources or
historic sites; impediments to access or use; a hazardous or potentially hazardous condition, a
potential public liability (including economic); causing any other situation or condition which is not in
the City’s best interest.

Permit Issuing Authority - that department designated as responsible for determining whether or not
an encroachment can be allowed - see Section 1(F) of this Policy.

Permittee - Person or entity seeking encroachment authorization pursuant to this Policy.
L. POLICIES- GENERAL

A, Unauthorized Encroachments. It is the City’s policy to protect its property from
unauthorized encroachment and to seek remedy, e.g., removal, repair, restoration, etc.
when such activity occurs, to recover its costs related to such action to the greatest
extent possible, and to purse administrative and legal actions, fines and damages when
necessary and/or prudent.

CP-700-06
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Guidelines for Encroachment Authorization. It is the City’s policy that requests for

authorization to encroach on City property be considered as follows:

1.

General City Property: The City may grant authorization for encroachment on

its property if it is determined by the responsible department that the requested
action would not violate any deed restrictions related to the City property, map
requirements or other land use regulations; would not be detrimental to the
City’s property interests; would not preclude other appropriate use; would be
consistent with the City’s General Plan; and would otherwise be prudent and
reasonable.

Dedicated or Designated Parkland and Open Space: The City may grant
authorization for encroachment on dedicated or designated parkland and open
space if it is determined by the responsible department that the requested action
would not only meet criteria for General City property as stated above, but
would also be consistent with City Charter Section 55; i.e., that it would not
change or interfere with the use or purpose of the parkland or open space.
Permission for encroachment on dedicated or designated parkland and open
space that would benefit only a private party shall not be granted.

a. In addition to complying with the above criteria, proposed
telecommunications facilities must be disguised such that they do not
detract from the recreational or natural character of the parkland or open
space. Further, proposed telecommunication facilities must be
integrated with existing park facilities, and must not disturb the
environmental integrity of the parkland or open space.

b. Prior to encroachment authorization, the proposed telecommunication
facility must be reviewed by the Park and Recreation Department to
determine whether the facility complies with the criteria of Section B.
If the Park and Recreation Department determines that the proposed
facility complies with Section B, the Community Planning Committee
for the potentially affected parkland or open space must be notified.
The proposed facility must then be reviewed by the following advisory
bodies for a recommendation:

1) Community Recreation Council for park or open space where
encroachment is proposed;
i) Area Committee, a subcommittee of the Park and Recreation

Board, or Citizens’ Advisory Committee for open space area
where encroachment is proposed, as appropriate;

iii) Design Review Committee, subcommittee of the Park and
Recreation Board, as appropriate; and

iv) Park and Recreation Board, or governing open space Task Force
for those areas where they exist.

Page 2 of 7
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C. ~ The fecommendatio
“Eominitteé=o

he Park and Recreation
hall submit its

I

to the Park and
5 wBIFector, Wwho shall determine whether the facility
should be authorized. N P

;40 the City Council, who
lity should be authorized.

If the facﬂ;lty is autho.1 1zed the Real Estate Assets Department shall
tiate rand prépare ﬁthenecessary ;encroachrnent authorization.

t ; tisthe C1ty S pohcy that permission
ty property 1nay’be granted only by W itten- encroachment

T - ’ 3 i
2) The Permittee shall aglee to at all tunes 1nde1nnlfy and save the City free and
hannless from and pay in fiall any. and all clanns demands losses dalnaces or

per sp_n e,xoeptln0 any- ]oss, damage or _expense and claims for loss, damage or
expense resulting in-any manner from the negligent act or acts of the City, its
contractors, officers, agents or employees;

3) When the encroachment authorization is in the form of an Encroachment
Permit, the Permittee must agree-to remove the encroachment within thirty (30)
days after notice by the Permit-Issuing Authority to do so;

4) The C1ty shall have the authouty to 1emove any encroachment or cause its
rémoval if the Pennlttee does not comply with the thirty (30) day notice
requir ed by Sectlon 1.C.3., and all costs related to such action shall be
chargeable to the Per mlttee
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COUNCIL POLICY

The Permittee shall be required to maintain a policy of liability insurance in an
amount satisfactory to the City in order to protect the City from any potential
claims which may arise from the encroachment;

When the encroachment authorization is in the form of an Encroachment
Permit, the Encroachment Permit shall be recorded in the office of the County
Recorder and shall relate to the property directly adjacent to the encroachment
and shall run with that property. Therefore, only an adjacent property owner
can receive an Encroachment Permit; and

Acknowledgement that authorization by the Permit Issuing Authority and
receipt of all appropriate development permits must be obtained prior to any
future improvements or modifications to the encroachment.

In addition to the above stipulations, the Permittee must obtain all other relevant
permits and approvals including, but not limited to, Coastal Development Permits,
Sensitive Coastal Resource Permits, Hillside Review Permits, Resource Protection
Permits, etc., prior to the construction of the authorized encroachment. Normal
noticing requirements and community review for such discretionary permits apply.

Fees and Costs.

o

Lo

It is the City’s policy that the Permittee shall pay an encroachment
authorization fee established to recover costs associated with processing the
request for encroachment authorization, and with monitoring, inspection or
installation of the encroachment where appropriate. In addition, the City shall
require payment of an annual encroachment fee which will include a reasonable
charge for use of City property and recovery of annual inspection cost.

All monies received for placement of minor telecommunication facilities on
parkland and open space areas shall be deposited into the Park and Recreation
Department General Fund budget. All monies received for placement of major
telecommunication facilities shall be deposited into an appropriate account for
use within the parkland or open space area where the facility is located.

Telecommunication facilities receiving encroachment authorization for
parkland or open space may be subject to additional costs, including but not
limited to, costs associated with mitigation of visual or physical impacts to the
specific park or open space site, and costs associated with complying with
applicable local, state or federal law.

Development Permits. It is the City’s policy that'departments which issue

development permits shall be aware of City property interests and may not issue
permits for development which encroaches on City property without proof from the
Permittee that written authorization has been obtained from the Permit Issuing
Authority.
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teleoommumcatlon facilifigs o be located onndedlcated or designated parkland
or open space. It is also responslble for providing the other departments with
’ 1"1format1@n re@apdl ropei*ty 1111684 @\Vnershlp and tltle as necessaly

B e

A4 ’Responslbl ¢
‘ ~ d~f®1 SAPProva; _n:d Recreation
llrect@n ofi;he'placement ofmiinortelecomimunication facilities, on dedicated
and designated parkland and open space. It is also respons1ble, in consultation
with the Planning and Development Review Departitent:forioertain coastal
rights-of-way whlch are not used as streets,
5
0. Plannan and~De\ lonment ReVlBW» Department Responslble for the review

.-..and issuanceof- disert Ctipnary permits associated with all applications for
teleconunumcatlon fac111txes

Loy
o~

II. POLICIES EROSION CONTROL MEASURES

A - EIOSIOH Contlol BV Cltv It is the Clty 'S pollcy to p1 owde erosion control measures on
City property to the-extent that funding is available and public improvements or public
safety are jeopardized. It is the City’s policy to not assume responsibility for erosion

"-control measurers on its property.to. protect private property.

.

B. - Erosion Control By Private Parties.

1. It is the City’s policy to célg;s.i;d'er gjv.iin g au.thbil_'izétioﬁ to private parties for
erosion control measures on City property in as reasonable a manner as possible
pursy a-1__at to 'E-he;.-@th,@l‘ policies stated here'm. ;_-'»

2. Fo1 purposes of determmlnc whethel or not erosion contlol measures by private
parties will be. allowed.on dedlcated or designated palkland or-open space, an
action will be considered beneficial to the parkland or open, space if it

CP-700-06
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contributes to the stabilization of bluff or cliffs that are steeper than the angle at
which the soil is naturally stable.

Mitigation. It is the City’s policy that any authorization to provide erosion control

measures on City property shall include provisions for visual impact mitigation and
enhancement.

II.  POLICIES - DRAINAGE CONTROL MEASURES

A.

Drainage Control By Private Parties. For purposes of determining whether or not
drainage control measures by private parties will be allowed on dedicated or designated
parkland or open space, and existing encroachment will be considered beneficial if it is
and remains the only reasonable method of preventing surface erosion of parkland or
open space due to uncontrolled drainage; a proposed encroachment will be considered
beneficial if it meets the above criteria and qualifies for all regulatory permits.

Mitigation. It is the City’s policy that any authorization to provide drainage control
measures on City property shall include provisions for visual impact mitigation and
enhancement.

IV.  POLICIES - EXISTING ENCROACHMENTS

A,

CP-700-06

Type of Encroachment: Erosion and Drainage Control Measures. If consistent with
other sections of this policy, it is the City’s policy to offer an encroachment
authorization for erosion and drainage control measures. The authorization shall
contain all the stipulations and requirements set forth in Section I of this Policy,
including a permit fee and annual charge. In addition, a requirement to improve or
bring the encroachment up to safe and acceptable standards, including aesthetic
standards, as determined necessary by the City Manager may be imposed. In the
coastal areas, coastal permits will be required for those encroachments placed after
October of 1988,

Tvpe of Encroachment: Private Use and Enjoyment. It is the City’s policy that
encroachments for private use and enjoyment are not appropriate on City property and
may not be authorized. Such encroachments are generally construed to be detrimental
to the City’s interest because of the singularly private benefit that is gained from them
by a private party. Examples are stairways, walls, fences, decks, antennas, and
landscaping which is not necessary for erosion control and which have the appearance
of private property. It is the City’s policy to pursue removal or other corrective action,
provided however, that if the encroachment is minor in nature; i.e., is unobtrusive and
does not impede access or use of the City property, the City Manager may waive
enforcement action. However, it is understood that such encroachments may be subject
to a recordation of official notice of the encroachment with the County Recorder and
that lack of enforcement action does not constitute authorization to encroach or
surrender City property rights. This policy also does not impact requirements to obtain
building or other development permits.
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Unauthorized Encroachments. I the:event that the City evaluation indicates that a
particular unauthorized encroachingnt cannot be authorized or-allowed to remain
because it is hazardous or a potent1al llablllty to the Clty or because it is either

1vate property

admlmstratlve and legal remedles to protect 1ts interests anél shallg to the greatest extent
possible, collect damages and costs 1,elated to the enforcement of thls Pohcy

" LJ P Dwl

ipersede in any
8-which apply to

“Horton Plaza - Billboards”

Adopted by Resolution R=169963 03/15/1962
Repealed by Resolution R-254869 - 08/24/1981

(Incorp. into Council Policy 700-05 “Horton Plaza - Use Of”)
“Encroachments on City Property”

Adopted by Resolution R-282396  (07/26/1993

Amended by Resolution R-291658 05/24/1999
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Office of
The City Attorney
City of San Diego

MEMORANDUM
MS 59

" (619) 236-6220

DATE: February 1, 2012

TO: Stacey LoMedico, Director, Park and Recreation Department
James Barwick, Director, Real Estate Assets Department

FROM: City Attorney

SUBJECT:  Natural Gas Pipeline Through Pottery Canyon Natural Open Space Park for
Service to 2737 Torrey Pines Road

AINTRODUCTION

B

; R
L

You have asked for a legal opifiion cohcerfiii the1égality of ifistallihg a natural gas pipeline
through dedicated parkland and Pueblo Lands. Specifically, you have asked whether the City
may grant a utility easement to San Diego Gas and Electric (SDG&E) through Pottery Canyon
Natural Open Space Park (Pottery Canyon Park) in order to provide service to a private home
owned by Mr. Bill Allen, which is located adjacent to Pottery Canyon Park at 2737 Torrey Pines
Road. Pottery Canyon Park is dedicated parkland on Pueblo Lands. In researching the issue,
Real Estate Assets Department staff discovered that, although Mr. Allen has been utilizing the
Pottery Canyon Park driveway, identified by signage as Pottery Park Driveway, for ingress and
egress purposes to access his private property, the City never granted Mr. Allen such rights over
City property. According to Mr. Allen, his family has been accessing their property via Pottery
Park Driveway since his family acquired their abutting property in 1945, Accordingly, this
memorandum will also address the issue of Mr. Allen’s use of Pottery Park Driveway to access
his property.

QUESTIONS PRESENTED

1. May the City grant an easement to SDG&E through dedicated parkland and
Pueblo Lands for private use?

2. May the City authorize encroachments onto City owned property?
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SHORT ANSWERS

1. San Diego Charter section 55 does not preclude the grahting of such an easement;
however, it would violate Council Policy 700-06 and may violate the intent of Charter section
219.

2. Mr. Allen’s current use of Poitery Park Driveway is an encroachment as defined
in Council Policy 700-06 and a trespass onto City property. However, pursuant to Council
Policy 700-06, the Mayor may permit certain encroachments and is authorized to waive
enforcement action against an encroachment if it is determined to be minor in nature.

BACKGROUND

The land that is the site of Pottery Canyon Park was originally acquired by the City of San Diego
as part of the Pueblo Lands grant in 1874 and the City dedicated the land to park use pursuant to
San Diego Ordinance O-11159 on January 4, 1974, The Park is located off of Torrey Pines Road
in La Jolla. According to a 2010 title report, Mr. Allen owns three parcels of property adjacent
to Pottery Canyon Park. On the attached aerial photo (Attachment A), the three parcels
described in the title report are shown as only two parcels, Parcel Nos. 34673201 and 34654044,

Pottery Canyon Park is outlined on Attachment A in yellow and numbered 001, which
encompasses Parcel No. 34675001. Cars gain access to the Park via Pottery Park Driveway, a
long, narrow, paved driveway that runs along the tree line of the southern border of the Park,
directly adjacent to Mr. Allen’s parcels. Near the entrance to the Park, at the bottom of Pottery
Park Driveway, there is a gate with a lock which crosses the Driveway. Past the gate, at the top
of Pottery Park Driveway, the pavement makes a turn into Mr. Allen’s private property and
continues as his private driveway to his liouse. No documentation has been provided which
demonstrates who built the gate, but presumably the purpose of the gate is to block public access
to the Park during restricted times.! Nevertheless, Park and Recreation Department staff has
stated that Mr. Allen himself often opens, closes, and locks the gate as he chooses. Mr. Allen
undoubtedly has the combination to the lock on the gate because access to his private property
occurs significantly past the gate and, therefore, there would be no other means for Mr, Allen to
access his private property when the Park is closed. According to City staff, Mr. Allen has
claimed that his family built Pottery Park Driveway and claims that his family has been using
Pottery Park Driveway for ingress and egress to their property since they took ownership of their
property in 1945. However, no record exists to show that the Allen family was ever granted
permission to build Pottery Park Driveway or to access their private property from Pottery Park
Driveway. In fact, there are numerous signs at the entrance to Pottery Park Driveway stating that
the property is under video surveillance and protected by a private security firm. According to
City staff, the City did not install such signs nor does 1t contract with the private security firm.

In addition to the three parcels mentioned above, Mr. Allen owns an easement across a fourth
parcel for the stated purposes of a “road,” as well as, sewer, water, gas, power, and telephone
lines (Roadway Easement). His Roadway Easement runs along the northern 23 feet of Parcel

! Signs at Pottery Canyon Park indicate that the Park closes at 6:00pm.
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No. 34654045 (See Attachment A) and gives M# Allen legal access to his property from Torrey
Pmes Road However ’fhele 1s curr eutly no road or dn\fev» ay located over the Ro adway

hstekd, 1 , : ; foringress and
egress to fhelr ploperty formany'years: Fﬁi‘fﬁéliﬁoi'e; e Atlef Family Triist grantéd a
conservation easement across a 31zeable portion of his parcels to the Cﬁy in 1997 (Conservation
Easement), On Attaohment A, the Conservatlon Easementls ouﬂme in yellow and numbered

ANALYSIS

L CHA.RTER SECTIO’\T DOES ’\TOT PRECLUDE THE CITY FROI\I
M

Az Chartel Sectlon 85 T . E SR ' o

Pottery Canyon Park was.dedicated to.park.tise withinthe meaning ¢f;Charter section 55,
pursuant to-San-DiggoOrdinatice 0-11159.0n January:4, 1974 ‘The ] power of a charter city, such
as San Diegb, Gver theuse-of-dedicated parks, as over other exclusivelysmunicipal affairs, is all-
embraging; fimited: only:by:the city*s.charter. Simons v. .City 6f Los Angéles, 63 Cal. App. 3d
455 (197 6). ~In. Sa,.1 Diege;ithe useof “‘dedlca ted: pa1k1ands is. oovemed b:y Chartel Ssection 55
which pl’O\ rides inspertitient part g L RIS :

e Adl 1eal p1opel“£y owned n, lee by the Clty -....formally.dedicated
. _in perpetuity by ordinance of the Council or by statute.of the State
Legislature for-park; recreation or cemetery purposes:shallmot be
used for any but park, recreation or cemetery purposes without
such changed use or purpose having been first authorized or later
ratified by a voteof twe thjr.ds of the qualified electors of the City.

This Office has pr ev1ouslv opined that undergr ournd uuhtles a1e penn1551ble uses of dedicated
parkland, 50 long as these uses do not detract from Lhe park and 1ecreat1onal use of the property,
and ther 61016 do-not require.a vote of the eTecu:ns %1994 C]ty At y MOL 559 (94-64; Tuly 26,
1994) 1990 City Att’y MOL 2 11 (90-17; Jan 26, 1990). Inthe attached Memorandum of Law
dated January 206, 1990 (At achment B), this. OLﬁCC addressed. the question of Whethe1
underground utlhtxes were appropnate uses of dedlcated palkland 1990. City Aty MOL 211
(90-17; Jan 26, 1990), More specifically, the two questions addressed were whether a proposed
sewer could be placed underground through Rose Canyon Open Space Park-Preserve and

? Similarly, City Council Policy 700-17, Policy on Dedication and Designation of Park Lands, section V.C. provides
that * [ﬂor open space park land, reservation of the City Council’s authority to establish easements for utility
purposes in, under, and across the dedicated property so long as such sasements and the fac1lme< to be 1ocated
therein do not significantly interfere with the park and recreational use of the property.”
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whether a proposed sludge line could be placed underground through Mission Bay Park and
Sunset Cliffs Park. 1990 City Att’y MOL 211 (90-17; Jan 26, 1990). Rose Canyon Open Space
Park Preserve, Sunset Cliffs Park, and Mission Bay Park are all dedicated in perpetuity as public
parks pursuant to Charter section 55, This Office determined that the pipelines would not detract
from the use of the lands for park and recreation purposes, and thus would not require two-thirds
voter approval as provided by Charter section 55. Please refer to the attached Memorandum for
the analysis supporting this Office’s determination that underground pipelines are generally
permissible uses of dedicated parkland. The analysis and cited case law of that Memorandum
support our determination here that the undergrounding of utilities lines through Pottery Canyon
Park without a vote of the electorate would not violate Charter section 53,

B. Council Policy 700-06

While granting an easement to SDG&E through Pottery Canyon Park for underground utilities
may be consistent with Charter section 55, Council Policy 700-06 prohibits granting
encroachments that benefit only a private party. Section LB.2. of Council Policy 700-06 states:
“Permission for encroachment on dedicated or designated parkland and open space that would
benefit only a private party shall not be granted.” Therefore, the easement contemplated would
violate Council Policy 700-06. In light of this, the City Council must waive that portion of the
Council Policy before staff may grant an easement through Pottery Canyon Park. However, this
Office would caution staff to consider the ramifications of establishing a practice of granting
utility easements through dedicated parks which benefit only a single private property owner. To
allow it even once may weaken the City’s position to decline allowance of such easements in the
future and years down the road there could be any number of private utility easements running
through City parklands.

C. Charter Section 219

According to Real Estate Assets Department staff, Pottery Canyon Park is comprised of Pueblo
Lands as defined by Charter section 219. Charter section 219 limits what the City may do with
respect to such Pueblo Lands in a number of ways.

No sale of Pueblo Lands owned by The City of San Diego which
are situated North of the North line of the San Diego River shall
ever be valid and binding upon said City unless such sale shall
have been first authorized by an ordinance duly passed by the
Council and thereafter ratified by the electors of The City of San
Diego at any special or general municipal election. The City
Manager shall have authority to lease Pueblo Lands, provided that
any lease for a term exceeding one year shall not be valid unless
first euthorized by ordinance of the Council. No lease shall be
valid for a period of time exceeding fifieen years.

San Diego Charter § 219,
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Charter sectiah

estate in the land ele}s S5 1g:uselofl
A lease vests a possessory-estate in real property against all person
fee. Witkin, Summary of Cahfonua Law vol, 12, Real Propei By §

what ac’m ities tLe ownel of the underlylng fee can carry out on and“over the ; .
1t could be arcrued that a glam by the Cityof such a 181 ge bundle of i c,th and the e 1'1ct1ons that

thing is to exclude apot
used for a purpose, it is
to have been excluded for
Singer, Sutherland Sta‘fules and a"uLory c onstruchon L’fei al Inter pz efauon § 46, 06 at 197
(6th ed. 2000)). The drafters 6f the Chal tér speci ﬁcally did ot dlscuss sasements wi ith regard to
Pueblo Lands, It is unclear which drgun nent a court would ﬁnd Thore pérsuasive. The most
cautious approach w odd beto not'grant g utility eaqement ovet, undel and ’chrou_h Pottery
Canyon Park, which is on Pireblo” Lands -
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IL MR. ALLEN DOESNOT HAVE A LEGAL RIGHT OF ACCESS TO HIS
PROPERTY VIA POTTERY PARK DRIVEWAY.

A. Mr. Allen Cannot Establish Abutter’s Rights or Prescriptive Rights to Pottery
Park Driveway.

Courts have long recognized a number of “abutter's rights” enjoyed by property owners along
public roads. Regency Outdoor Advertising, Inc. v. City of Los Angeles, 39 Cal. 4th 507, 517
(2006). Abutting property owners may have certain private rights in existing public streets,
including the ability of the abutting landowner to enter and leave his premises by way of the
street, Rose v. California, 19 Cal, 2d 713, 728 (1942). No such rights exist with respect to
driveways.

These rights, described as being in the nature of easements and
“deduced by way of consequence from the purposes of a public
street” (Perlmutter v. Greene (1932) 259 N.Y. 327,182 N.E. 5, 6),
include the right of access to and from the road, and the right to
receive light and air from the adjoining street. (See Eachus v. Los
Angeles etc. Ry Co. (1894) 103 Cal. 614, 617618, 37 P. 750;
Barnett v. Johnson (1863) 15 N.J.Eq. 481, 487—488; 10A
MecQuillin, The Law of Municipal Corporations (3d ed.1999)

§§ 30.65 at p. 426, Pepin, California and the Right of Access: The
Dilemma Over Compensation (1965) 38 So.Cal. L.Rev. 689, 690.)
Judicial recognition of these rights derives from the perceived
expectations of those who own or purchase property alongside a
public street, to the effect that the land enjoys certain benefits
associated with its location next to the road.

Id. (emphasis added). See also Rose v. California, 19 Cal, 2d 713 (1942). Pottery Park Driveway
is located on City property. Although the Driveway is owned by the City and appears to have
been built to provide access into the Park, there is no evidence that the Driveway was ever
dedicated as a public street and accepted into the City’s street system. The use of the word
“Driveway” in the name further supports the idea that it is a City-owned driveway and not a
public street. Thus, Mr. Allen does not have an abufter’s right of access to his private property
from Pottery Park Driveway, since it is not a public street.

Furthermore, the Allen family’s long time use of Pottery Park Driveway as access to their
property does not establish any right fo continue using the Driveway for access. Since 1935,
California Civil Code section 1007 has specified thaa no person can obtain prescriptive rights
against any City-owned property.

Occupancy for the period prescribed by the Code of Civil
Procedure as sufficient to bar any action for the recovery of the
property confers a title thereto, denominated a title by prescription,
which is sufficient against all, but no possession by any person,
firm or corporation no matter how long continued of any land,
water, water right, easement, or other property whatsoever
dedicated to a public use by a public utility, or dedicated to or
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owned by the state or ai
title, interest or right aga

Cal. Civ. Bode: § 1667+ R e e

it
encroachments onto City parklan
an encroachment 1f 1t is detel mmed to be mmor n nature.

Pottery Park Drn ew
an encroachment for
City to grant authorizatio:
Park and Recreation De;
criteria for granting, &t
with Charter secticil

111d1\ 1dual and was excluswely for public park erposes and Uses incideital 16 those pmpo ses,
the ploperty cannot be.used for.other purposes without violating the public trust, and that a right-
of-way 01 pnvate access. to pnvate property. outslde tl .ark TS'hot an. 1nc1aema1 use. Jd, at 104
The COUf’[ also held that. Cahfomla Publi lic Resources € sect1o11 5003,5 nust be constmed
consistenfly with the public trust, In that it may be applied to dedications by the public, but not to
dedications by private donors. Id. at 105.

he holding in Big Sur is consmtent\aflth the 10110 stabh
treatment between dedlcatlons by private doncn S and d ns:by the--pubhc S/awch ¥,
Hamilton, 201 Cal. 299, JOJ (1927). Whelep ﬂpel'ty BE acqulred tlnoubi,. private dedlcatlo“l the
permissible uses of that p1operty outlined.in. LDC dadlcatlon documen* are er1ct1y construed In

ed ¢ dnfnrence in constructl on and

*

respass may occur if a person, entering property pursuant to.a Jlinnited consent as io the pufpdse for entry,
e\ce;ds those limits, Civic Western Corp. v. Zila Industries, Inc., 66 Cal. App. 3d 1,17 (1977).
* Council Policy 700-06 defines “encroachment” as oevelopmem, construction on or use of City property.”
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contrast, where the City dedicates its City-owned property, the permissible uses may not be as
strictly construed. Here, the City dedicated its own property as parkland, and therefore, a court
could more liberally construe the permissible uses of that parkland. A narrow reading of the Big
Sur case would allow for it to be distinguished from the issue at hand, in that: (1) the deed
granting the park in the Big Sur case explicitly restricted the granting of a permit for right-of-way
through the park, whereas no such explicit restriction exists here; and (2) to grant the permit in
the Big Sur case would have required a 600-foot extension of an existing road, whereas no
extension of Pottery Park Driveway is required here. Therefore, an argument could be made that
the issue at hand 1s factually distinguishable from the Big Sur case. A court may not disapprove
of Mr. Allen’s use of Pottery Park Driveway to access his property where the Park was dedicated
by the City itself and no modifications to the existing Park are required. Conversely, a court will
also consider the City’s practice to strictly construe the permissible uses of dedicated parkland.

Council Policy 700-06 requires that permission to encroach on City property must be granted by
written encroachment authorization coritaining stipulations and conditions deemed appropriate
by the City to protect its property and interests, and sets forth a number of such stipulations and
conditions that must be contained in the written authorization. However, as discussed above,
Council Policy 700-06 does not allow for the authorization of encroachments on dedicated
parkland or open space that would benefit only a private party. Council Policy 700-06 1.B.2.
Thus, if the Park and Recreation Department determines that Mr, Allen’s use of Pottery Park
Driveway is consistent with Charter section 55 — that it would not change or interfere with the
use or purpose of the parkland — and wishes to grant authorization for Mr. Allen to encroach on
Pottery Canyon Park, the Council must first waive the section of Council Policy 700-06
prohibiting encroachments that benefit only a private party.

The most significant risk to the City in authorizing Mr. Allen’s encroachment would come in the
form of a challenge to the City’s determination that the encroachment is consistent with Charter
section 55. However, as discussed above, the City dedicated Pottery Canyon Park. Therefore, a
court would more likely construe the permissible uses more liberally. Further, the risk may be
mitigated to some extent by including in the encroachment agreement a requirement that Mr.
Allen indemnify and hold the City harmless against such a challenge.

In lieu of the City granting authorization for an encroachment, Council Policy 700-06 allows for
the Mayor to waive enforcement action against an existing encroachment if “the encroachment is
minor in nature; 1.€., is unobtrusive and does not impede access or use of the City property ... .”
Council Policy 700-06 I'V.B. Here, Mr. Allen is using Pottery Park Driveway for ingress and
egress to his private property which abuts the Driveway. A fair argument could be made that
such use is unobtrusive and does not impede access or use of the City property, and if that is the
case, the Mayor could waive any enforcement action against Mr. Allen. Should the Mayor
decide to waive enforcement action against Mr. Allen, section I'V.B. of Council Policy 700-06
clarifies that “it is understood that such encroachments may be subject to a recordation of official
notice of the encroachment with the County Recorder and that lack of enforcement action does
not constitute authorization to encroach or surrender City property rights.” The City’s waiver of
enforcement against Mr. Allen, if the City chose to do so, would not be granting permission for
Mr. Allen to access his property via Pottery Park Driveway. On the contrary, it would be
recognition of his unlawful trespass and encroachment onto City property and merely a
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nder section IV, B OT CQuncﬂ

Section 1 of the Congervation Easement explains th
follows:

+

the Property to act1\71tles such as those mvolvmg P aSLu;m n E. scenic 611_]0)’1]‘1 ent
and passiverecreational use, that are consistent with the purpose of this
Easement.]

Section 4 of the Conservation Easement lists the prohibited uses. It states:

4. Prohibited Uses:- Except as expressly set-forth in this Easement, any
'-activify of us¢ ofthe Property incensistent with the conserv ation purpose of
this Easenient 1is- prolublted Without limiting the generality of the-for ecroum,
ithe following activities and uses are expressly prohibited:

k. The c “1su~uotlon of any new 1o adw . prowded howe\ 7et, [hat he
reconstruction or 1elocat1on of any cdisting réadway. shall be p@nmt’ced as 10110
as it is plam)ea to minirhize or mitigate its unpact on the conservation v aluaa of
the Property. :
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Therefore, under the existing terms of the Conservation Easement, it is unlikely that Mr. Allen
could construct an “alternative” driveway from his property to Torrey Pines Road without
violating the express language in the Conservation Easement.

CONCLUSION

While granting an easement to SDG&E through Pottery Canyon Park for underground utilities
that will serve only Mr. Allen’s private property may be allowable under Charter section 55, it
violates Council Policy 700-06, and may violate the intent of Charter section 219. Ultimately,
the determination of whether to allow the easement will be a policy decision, but the City should
take caution and consider the ramifications of establishing a practice of granting utility
easements through dedicated parkland-and Pueblo Lands which benefit only a single property
owner. Such a practice could result in more private utility easements running through City
parklands.

With respect to Mr. Allen’s access to his property, there is no documentation showing that Mr.
Allen may legally access his private property via Pottery Park Driveway. Pottery Park Driveway
is not a public road, and therefore, Mr. Allen cannot properly claim abutter’s rights of ingress
and egress to his property from Pottery Park Driveway. Furthermore, Mr. Allen cannot claim
prescriptive rights to use Pottery Park Driveway in such a manner. Mr. Allen’s current use of
Pottery Park Driveway is an encroachment as defined in Council Policy 700-06 and a trespass
onto City property. However, the City may be able to grant authorization for such an
encroachment. The most significant risk to the City in authorizing Mr. Allen’s encroachment
would come in the form of a challenge to the City’s determination that the encroachment is
consistent with Charter section 55. The City may further mitigate the risk by including in the
encroachment agreement a requirement that Mr. Allen indemnify and hold the City harmless
against such a challenge. If the City does not wish to authorize the encroachment but also does
not wish to pursue enforcement at this time, the Mayor is authorized to waive enforcement action
against such an encroaclument if it is determined to be minor in nature. Furthermore, it appears
that Mr. Allen is not permitted to construct a driveway from his property to Torrey Pines Road
without viclating the express terms of the Conservation Easement.

JAN 1. GOLDS? I}E{ C}TY A/"If TORNEY,

/

w"Adam R Wander
Deputy City Attorney

ARW:js
cc:  Sherri Lightner, Councilmember, District 1
Carl DeMaio, Councilmember, District 5

PL#2011-07560
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'THE,CllYfAiTOREJBY
CITY OF SAN DIECO
JoHN W. WITT

CiTY ATTORNEY

MEMORANDUM OF LAW

January 26, 1890
Susan Hamilton, Deputy Director, Clean Water Drogram,
Roger Graff, Deputy Director, 1?ncrlne.erw_.rzg Division, via
Milon Mills, Jr., Water Utilities Director
City 2Attormney
UBJECT: Underground Pipes Through Dedicated Park Lands
a memorandum authored by Roger Graff, dated November 9,
he Water Utilities Department sought a legal opinion as to
the proposed Third Rose Canyon Trunk Sewer can be placed
derground) through dedicated oOpen space park lands, without a
te of the electorate. In a similar vein, a memorandum authored
Susan Hamilton, dated November 22, 1989, reguested an opinion
to whether a proposed twélve inch sludge line can be routed
derground) through Mission Bay Park and Sunset Cliffs Park.
hough these two memoranda arose from different factual
tances, they both reguire “na1vs1s of the same issus and
addressed jointly in this response.
..... of the park lands in gquestion are owned in fee by The
San Diego. The Rose Canvon Open Space Park Preserve was
ted as such by Ordinance No. 0-15073, in 197%; Sunset
Park was dedicated as such by Ordinance No. 0-15%41, in
and Mission Bay Park was dedicated as such by Ordirnance No.
in 1%64.  Rose Canyon Open Space Park Preserve and Sunset
ark azre dedicated in perpstuity for "park and
onal purposes.”" Mission Bay- Park is dedicated in,
ty "as a public park to be developsd and maintained for
poses," ) S
Hiller v, City of Los Angeles, 197 Cal. 2pp. 24 685
r the court stated: '
s a
elev,
ity of
espect
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qitlon Mills, Jr, ~2- : January 26, 18990

.to.munigipal affairs not expressly forbidden
to it-by the state Constitution or the terms
of the charter."” (City of Redondo .Beach v,
Taxpayers, Property Own_rs, etc., Clty of
Redondo Beach, 54 Cal.: ) -

Id., at 689.

Section 55 of the Charter of The City of San Diedo
establishes a Park and Recreation Department and addresses the.
isposition. and use:0f park lands.. - This’ sectionr.states in -
ertinent part: _ B -

All real property owned in fee by the City
heretofore or hereafter formally dedicated in
perpetuity by ordinance of the Council or by
statutes.of the; State-degislature for.park,
recreation or cemetery purposes shall not be
used for any but park, recreation or cemetery
purposes: without. such .changed use. or. purpose .
~having been first authorized-or latet ratified P
“by ra-vote.of two=m Lhwras 0r thel gualified- :
‘electors oi’;i’.:. ¥y :anrelGthon for-

~

nt, of
e theys sl g : through
dlcated park lapds Srithout: prlor vote approva; weuld
nstitute a wiolatiom.of section::55 of the charter.

"Under a strict construction of chartar se
A

ilcated pﬂrk*Wapds is. not“a “Darr recreatl
of those dands and thus raqu1rcs prior vo

er, in City.and: Counby of:i8an Francisco ¥. Lln es,

1, 444 '(1:940); the €tourt,: in quoiing S1av1ch v. Hamilton,
-299 (1927), stated: - . - :

o
H
$)

)Y

i
Mo

<
v
o

The uses to which peark oper t v be devoted
depend, to some extent, upon the manner of its -
acquisition, that is, whether dedicated by the
donor, or purchased or condemned by the
municipality.. A different construction is
placed upon dedications madé by individuals
from those made by the public. The former are
construed Surlctl; accordingrtonthe.terms=of
the grant, while. in the latter cases a.less
Strict construction is adopted. . (Hartaer v.
sSan uo:e, 14T Cak. 659 {1904); Spires v. City
of Los Angeles, 150 Cal. 64 (1906)) (emphasis

added),
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-Milon Mills, Jzx. ~3- Januars

Following the tre ized by Slavich, Harter, Spires,
nd City and County o ancisco, in 1985 Council Policy No
to

700-17 was amended reserve to the City Council, “‘uLhorltv to
stablish easements for utility purposes in, under, and across

+he cedicated property so long 2s such eazsements and ths
ﬁh—acwlltlﬁs to be located therein do not significantly interfere
sith the park and recreational use of the property. " This
ceservation of authority has been included in park dedication
5rd11ance; enacted after 1985, Because all three of the
abdlcaLlon ordinances in issue were enacted prior to 1985, the
vanges to Council Policy No. 700-17 are not applicable.
herefore, in determining whether or not the proposed uses o
ege dedicated park lands are proper, the uses must be examined
371 the context of the existing case law.

-

While the construction of buildings and roads and other

face uses in, through and across dedicated park lands has been

requently litigated issue, the same cannot be said of

bsurface uses of dedicated park lands, However, many of the

-inciples espoused in surface use cases have analogous

plicability to the issue at hand. In this regard, it has besen

the real guestion seems to be whether the use in a
and ifor a designated purpose, is consistent or

h park purposes." Slavich v. Hamilton, 201 Cal.

s treatise on municipal corporations, it is
a] dedication is always subject to preéxisting
and " [t]lo constitute m1quser or diversion, the
dedicated property must be inconsistent with the
dedication or substantially interfere with it."
aw of Municipal Corporatiomns, volume 11; sections
Ed. 1971). This addresses also the peripheral
by Mr, Grafif's memorandum pertaining to the
pipes in Rose Canyon which were emplaced in the
ts dedication as park lands.
Citv and County of San Francisco v. L res, 16 Cal. 28
240), the issue was examined as to whe r or not a
d use ©f Union Sguare Park would substantially interfare
€ use of the land as a park. In that case, the court
that the construction and cperation of a subsurface parking
&s proposed, d¢id not interfere with the surface use of
d as a2 park. In Best v. City and Countv of San Francisco,
App. 23 396 (1%60), a similar ruling was made based on a
use or Portsmouth Scuare f{a dedicated park).
& be pointed ocut that the City and Countv of San
§ & charter provision whereby the RBoard ci Park
8 may lezge "sub~surface spa&e under any public park

k.

213
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pplicabTé“to
conswdered by

dcdlcated purp@se.
determinative,  "the rescoratwon of the surfate to 1ts DreVWOLS
condition as a public parl w1th at ractlve landscaplng and Lno
usual public park Lac171" i §
2d at 447; -

In Pedple-ex.i
Beach 200 Cal

1 With thls backdrop, we musL do ermlne
gcement of an undergroun 4 twalve: *nch s1ud:
ﬁde?””OUhd seventy-two inch trunk sewer 111
€0 are inconsistent with the purposes of
Stantially interfere with it.

‘during comstruction of the proposed

a- disturbance of the surface, this

out by reason of necessity and is an
purely temporary nature. This type of
dismissed as®diminimus by the court i

ALy COncern: was .any erference with
;. which we e ci by existence o
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space dedicated\;a:kplands). ;t seams natic that where the
—se creates no ilnterrerence, tne use 1s inconsistent with the
sGiceted purpose.

aéditionally, it is noteworthv that section 55 of the charter
provides that the City Council, upon recommendation by the City
Mmanager and when the public interest demands, "may without vote
£ the people, authorize the opening and maintenance of streets
nd highways over, through and across City fee-cowned land which
hzs heretofore or hereafter been formally dedicated in perpetuity
pv oréinance, " for park and recreation purposes,

The power tc construct and maintain sewers is incidental to
he power to construct and maintain streets. Harter v. Barkley,

5g Cal, 742, 745 (1910). Because the charter already authorizes
he construction &nd maintenance of streets and highways through
edicated park lands, by implication it authorizes the lesser
ncidental use of placing water utility pipes thereunder, which
v themselves constitute less of an impact upon the surface use
£ the land for the dedicated purvose.

The proposed undercround pipelines may not enhance the use of
the dedicated lands as parks, but if they are contained wholly
anderground, with no surface appurtenances, and the surface of
the land ig restored to its original condition, semplacement of
the proposed pipelines certainly would not detract IZrom the use
of the lands For park and recreation purposes. 2s such, it is

‘our conclusion the proposed pipelines are not usss reguiring
" prior voter approval as provided by Charter section 53,
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(R-02-1004)
REV.
RESOLUTION NUMBER R- @06 180
\ r
Adoptad on _Jﬂggwgﬁ}laaz_
WIHFEREAS, thu Planning Commission held a publle hearing on

Novamber 19,4 1981 and December 3, 1981, to consider an amendment
to the lLand Uso Map of the Progressa Guide and General Plan for
the City of San Diego for the purpose of shifting thosec
properties known as the Falrbanks Country Club Ffrom Future
Urbanizing to Planned Urbanizing, and recommended such action to
the Clty Council: and

WHEREAS , the “tie Planning

Commission recommendations at a public hearing conducted on
December 8, 1981; and

WHEREAS, the proposal conforms to the guidelines and
requirements of the Progress Gulde and General Plan of The City
of San Dlego for effecting a shift from the Future Urbanizing to -
the Planned Urbanizing Area; and o

WHEREAS, the proposal conforms to City Council Policy No.
600-30 "which specifies the guidelines and requirements for
effecting a shift of land from the Futufg*Urbanizing to the
Planned Urbanizing Area,  NOW, THEREFORE, |

BE IT RESOLVED, by The Council of The.City of San Diego
that Lt hereby approves and adopts an aﬁéﬁdment to the Land Use
Map of the Progress Guide and General Plan for the City of San
Diego, shifting those properties known as Falrbanks Countty Club

froin Future Ufbaqizing to the Planncd Urbanlzing Area, which

,
LS
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amenihaent  shall becone effectlve upon adoption Of an appropriatn

amendmunt Lo the Progresy Glide and General plan of the Clty of
T

San NDlogo, subject to the €ollowing conditiony;

v That the precedential-serting value of this decision he\
Limited to the open gpace only, requiring that 75% of the land
be dedleated to open space in order to establish the overriding
open dgpace value of the plan. Thig should indicate that the
Growth Management Pollcy is adherent and that it is only being
overridden whan 75% or greater dedlication of open space 1is
gccomplished,

2. That facilities and services of surrounding properties
in the future urbanizing areas: should be maintained at a rural
level of services as opposed to an urbanizing level of services;
l.e.: road systems, fire, police, ambulance and care, etc. that
is brought to the property, does not have to be br.aght up to an
urbanizing level of services 1f 1t is brought to a future
urbanizing area.

2, That the City Council, under Councll Policy 600-29, can
limit the ~-development of the project to a certain number of
unites per year, and to phasing of those units 1f it feels that
such phasing would accomplish a limitation of impact on the

surrounding area, and upon Council's policies and goals.

2 or
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RESOLUTION NUMBER R-_3() ¥ 8 {) g

DATE OF FINAL PASSAGE NOV 30 202

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
SAN DIEGO APPROVING THE DECLARATION OF THE
DEDICATION OF LAND THEREBY DEDICATING

ACRES OF REAL PROPERTY OWNED IN FEE BY THE CITY
FOR PARK AND RECREATION PURPOSES PURSUANT TO
SENATE BILL NO. 1169,

WHEREAS, San Diego Charter section 55 (Charter) providés that all real property
owned in fee by the City may be dedicated in perpetuity by ordinance of the City Council or by
statute of the State Legislature for park and recreation purposes; and

WHEREAS, Senate Bill No. 1169 (SB 1169) approved by Governor Jerry Brown on
September 7, 2012, amends California Fish and Game Code section 2831 to provide that lands
designated as open space lands in a document entitled “Declaration of the Dedication of Land”
(Declaration) and approved by resolution of the City Council as of January 1, 2013, are
dedicated for park and recreation purposes under the Charter; and

WHEREAS, SB 1169 further provides that such approval of the Declaration is to be by
resolution of the City Council in the same manner in which the City Council processes approval
of dedicated open space, reserving to the City Council the authority to grant easements for utility
purposes in, under, and across dedicated property, if those easements and facilities to be located
thereon do not signiﬁcantly interfere with the park and recreational use of the property; and

WHEREAS, the Charter provides that all property dedicated for park and recreational use
shall not be used for any but park and recreation purposes without such changed use or purpose

having been first authorized or later ratified by a vote of two-thirds of the qualified electors of

the City voting at an election for such purpose; and

-PAGE 1 OF 3-




(R-2013-362)
REV.COPY

WHEREAS, Council Policy 700-17, Policy on Dedication and Designation of Park
Lands, sets forth conditions that property owned in fee by the City must meet to be considered
for dedication pursuant to the Charter; and

WHEREAS, in accordance with the Charter and Council Policy 700-17, 11,432 acres of
real property owned in fee by the City have been reviewed by staff to determine which propertieé
meet the conditions for dedication; and

WHEREAS, it is not the intent of the City to dedicate any real property that is
encumbered by an easement for solely private purposes or any real property that is not owned in
fee by the City; NOW, THEREFORE, |

BE IT RESOLVED, by the Council of the City of San Diego, that the Declaration of the
Dedication of Land, including parcels with assessor parcel numbers 348-010-65 and 348-840-07
in site codes L310RU, L312RU, L313RU, L314RU, and LL315RU, on file in the Office of the |
City Clerk as Document No. RR-_3 ()7 9 { ) 2, is approved, thereby dedicating 6567.27 acres of
real property owned in fee by the City for park and recreation purposes pursuant to SB 1169,
however, the approval of the Declaration does not extend to any real property fhat is encumbered
by an easement for solely private purposes or any real property that is not owned in fee by the
City, as determined by a court of competent jurisdiction or the City Council by resolution or
ordinance.

BE IT FURTHER RESOLVED, that the Council of the City of San Diego reserves the

authority to grant easements for utility purposes in, under and across the dedicated property so
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long as such easements and facilities to be located thereon do not significantly interfere with the

park and recreational use of the property.

APPROVED: JAN L. GOLDSMITH, City Attorney

Deputy City Attorney

HRM:als

11/28/12

11/28/12 COR.COPY
11/30/12 REV. COPY
Or.Dept: Park & Rec
Doc. No.: 458904 7

[ hereby certify that the foregoing Resolution was passed by the Council of the City of
San Diego, at this meeting of NOV 27 2012

ELIZABETH S. MALAND
City Clerk

Approved: “‘59 ' ‘Z/ ‘é

(date) JERRY S4

A
NDERS, Mayor

Vetoed:

(date) JERRY SANDERS, Mayor
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The underaigned grantor(s) declarals): .
Dacumentary tranafer tox js §__NONE o :
{ ) computed on full value of property conveyed, or °

( ) computed on full volue leas value of liena and encumbrances remaining ot time of anle,
( ) Uninecorporated area: { ) City of , and

FORA VALUABLE CPNSlDER/\TION receipt of which {n hereby acknowlodged, WATT INDUSTRIES/SAN
DIEGO, INC.

a co.rpomnon organized under the lawe of the Stateof California hercby GRANTS 1o
THE CITY OF SAN DIEGO, a munLCLPal corporation

the following depcribed renl property in the C-'Lty of San Diego
County of San Diego , State of Californin:

See legal description of property granted hereby set
forth on Exhibit A" attached hexeto.and by this
reference made a paxt hereof.

The covenants, conditions and restrictions set forth
, on Exhibit "B" attached herete are by this reference

made a part hereof. ,
RESERVING THEREFROM, until December 31, 2044, as a mineral interest
and not as a royalty interest, all of the minerals of every kind, in-
cluding, but not limited to, all oil, gas, hydrocarbons and associated
substances in, under or that may be extracted, produced and saved from
sald real ‘property but without the right of entry to the surface of

sald real property or the top 500 feet of the subsurface of said real

property for the purposes of exploring for, developing and removing
such materials.

.

In Witness Whereof, anid corporstion has caused its corporale name and sedl lo be afixed hercto and this nstru.

ment to ba executed by s Vice President and Assistant Secretary
g‘:lr:::w'dsmeypl‘ttgsg‘mol;i;;dﬁ-g, 1983 WATT INDUSTRIES/SAN DIEGO, INC.
STATE OF CALIFORNIA o
CouNTy OF San Dleqo } 55

On Sepiember 19, 1983 belore me; the under- ' By . ({g}\‘\ ~ ]

stgned, x. dntny Publle in and for 2ald State, personsily appeared

Vice rcuidcn!

Agsista . Secrat
tephen C, Games Cnown Assistant . Secrainry

to

mo 10 ha llmR Vice Prealdent, and

obert Mincer’ known to me to bs

Asst. Sceretary of i ™
y of tha Corporxtion that executed the

withln Instrument, known te me 1o be the persons wha exccuted the ' OFFICIAL SEAL

within Insiroment on behzd of the Corporation therein named, and ) DIANE E THATCHER

scknowledyged to me that such Carporation executed the within Tnsir y HOTARY PUBLIC - CALIFORNIA

menl pursuant lo fs bydaws or & resclution of I baud of dircctors. SAN DIEGD COUNTY .
My comm. axplres OGT 23, 1984

\V . 4

ITNESS /Mlﬁ”ﬂ‘n 4§ official scal.
Signatulo, C-Jz‘.'mp . /&/

{Thix arda for sMeclal notarial sanl)

Title Order No. I Tscrow or Loan No
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EXHIBIT “"AY TO GRANT DEED

Lots 1, 2, 4, 9 and 10 of Map ¥o, /0730 of
FAIRBANKS COUNTRY CLUB NO. 1 f£iled in the
Office ©f.the County Recorder of San Diego
County, on SEPTEMBER 25 . r%43

- ~ i
k
| to ce iy thine che Intérent Ty pedl propasty conveyed *
by thibs dnsoowment o iz Clty of Sun Diego, v wunicipal
cutporntiun, by hereby necepridd by slio wndeeyigned olliser
on hehalf of e Cliy of Sin Dieges, purgsui o nutlivrity:
- cunflerigd by Resiliurion N, (Y06UG; uivedl iy Uie Chuneil
‘ .ol e Giry ol Sun Bidgo G 1969, and the
Pupsenty 17 CopibiiTon " therval by.~irs duly
Jiwrinkd: of e, K ' N
Dl _:&m_‘ lly. Q .
¢ ASSISTANT TR Ghiy Mnamyts
AFTRIU REGORIING, AL 10 CIFY cLeng”
f- 259343
, .
i
H
1) * . 4 ‘.
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CINDUSTRIES/SAN DIEGO, INC.,

N

EXHIBIT "B" "0 GRANY DEED

BY THE CONVEYANCE AND ACCEPTANCE of this Grant Deed, WATT
a California corporation ("Grantor")
and THE CITY OF SAM DIEGQ, a mynicipal corporation ("Grantee"),
declare, covenant and agree as follows:

1. Grantor is Lthe owner, owns an interest in or is a
partner of a partnership which is the owner (or formerly was such
owner) of that certain real property located in the City of San
Diego, ‘County of San Diego, California, more particularly
described as follows: .

Lots 1 through 18, inclusive, of Parcel Map
No. 12638 f£iled-in the OLfice of the County
Recorder, of San Diego County on March 25,
1983

(“Benefited Land").

2. Pursuant to that certaln Percentage Lease between
Grantor and Grantee approved by San Diego City Coungil Resolution
No. R-257594 on December &6, 1982 ("Lease"), the real property
conveyed by this Grant Deed consists of (a) premises leased for
the purpose of constructing and maintaining a country club, golf

‘course and related activitles, more particularly described as

follows:

Lot 2 of Map No. [0730 of FAIRBANKS COUNTRY
CLUB NO. 1 filed in the Office of the County

Recorder of San Diego County on SEPT. ZCZ,[QKB

("Country Club'), and (b) real properhy contiguous to the Country
Club. to be preserved and maintained as "Open Space" .areas, more
particularly described as follows:

Lots 1, 4, 9 and 10 of Map No. |/ 3D .ok
FAIRBANKS COUNTRY CLUB NO. 1 filed in the
Offlice of the County Recorder of San Diego
County on SEPT. Z9, “gRs3 .

The Open Space 1is referred to herein as the "Affected Land”, and,
pursuant to the Lease, is to be malntained by Grantor.

‘3. The Affected Land is.presently designated open space and
as floodway zone, floodplain fringe zone and Agricultural zone
(A=1-1) by the City of San Diego Progress Guide and Geperal Plan,
the Falrbanks Country Club Specific Plan and the City of San
Diego's zoning maps. :

4. . Grantee For and on behalf of itself, and on behalf of
each -glccessive owner, during its, his, her or their ownership of
any portlon of the Affected Land herein granted by Grantor to
Grantee, and each person having any interest in the Affected land
derlved through any such owner, covenants, and agrees that 1t

.he, she or they:
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(a) Shall keep and preserve the Affected Land as Open
Space in a natural condition as near as possible, or may permit
it to be utilized for any or all of the follow1ng purposes and no
others:

———

(1Y) Aii\agrlculLurangﬁesfrelaLlnq to~the~gvow1ng,

harvesting, processing ~OXH selllng‘oﬁ fleld or~graln crops, :)

IR g

(1L) Pa551ve nOnwcommerCLal recreatlonal uses.
(e.g., plenicking, walking, hiking, and similar activities),
~— and regasonable supporL facilities, including any restrooms
and parking £ac111t1es -as: may be reesenably requlred, for
‘such uses-=
(111) Ack e non~commerc : onal uges’ not
1nvolv1ng large assgmblages of people or aut moblles, nér
involving the usg o£ ‘mo ko —drlven machines or vehicles (e.g.,
equestrian actlvitles, jogging, Erlebee, and similar
activities). . ) . - o

- -

(b} shall, notwithstanding any other provision hereof,
prevent any of the following purposes, uses and.activities from
being conducted upon the AFEFected Land: ' ) B

{iy Bpiaries;
Foo(ii) Av1arles,

9 Parklng lots whlch are deslgnated and lnten&ed
to serve facilities Iocated on the Affected Land othexr than
as specxflcally allowed above;

(ivy single-family dwellings;
(Vﬂ clurches, schools or day care facilities;

o {vd) PUbllC ubility substatlons-
. (vii) .Ralslng, kllling Qr dressxng o£ llVeStOCk,
peoultry, Eowl, rabblts o any oOther animal,

(viidy - Ahrwaysf taxiways and'pads,of'neliports and
hElis;ops; R . o :

{ix) Establisbments or enterprises involving large
- assemblages ©f people br automobiles, including, but not
limited ko, recreational facilities publicly or- prlvately
operated;

{x) Fairgrounds;

{xi) Natural resources .development and uLilization,
1nclud1ng, but not limited to, extractlng, processing .
storing, selling and distributing sand, gravel, rock, clay,
‘decomposed granlte and soil, and the manufacturlng, pPLo-
.duecing; processing, storing; selling and.distributing of
"asphaltlc gondrete, Portland Cemenkt concreLe, concrekte pro-
ducts and clay products;

(xii) Racetracks;
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. gxiii) Travel trailer parks together with incidental
facilities for the convenience of cccupants;

(xiv) Dams and reservoirs;

{xv} Ground water replenishment works, including,

but not limited to, diversion dams, percolaticn beds, spread-

ing grounds and injection wells; provided, however, that
desiltation facilities are expressly permitted to be built
and maintained upon the Affected Land;

(xvi) Accessory buildings, okher than as may be spe-

cifically allowed hereinabove, and uses customarily inciden-
tal to any of the above uses, including, but not limited to:

(A} The boarding and lodging of farm or other

employees;

(B) Construction and maintenance of living
quarters for farm or other employees w1th or without
their immediate Families;

(C) Lighted signs, commercial signs or
unlighted signs, single~faced or double-~faced exceeding
12 square feet in area for each, face;

(xvil) Any other use similar in ‘character to the
uses, including accessory uses, enumerated in this section
and inconsistent with the purpose and intent of this deed
restriction.

5. (a) Grantee or "its successors shall permit no use of

" the Affected Land in violation of "the provisions hereof. In the
event any use is contempldted which is not specifically permitted

by the terms of this document, such uge shall not bé allowed
without Grantee having first obtained Grantor's (or Grantor's'

sucgcessors'!) written consent thereto. Grantor or iks successors
shall not unreasonably withhold such consent. If Grantor or its
successors disapprove a contemplated use, such disapproval shall

be in writing and shall specify, with reasonable particularity,

the reason(s) for such disapproval. If Grantor or its successors

falil either Lo so approve-'or disapprove such contemplated use
wikhin thirty (30) days after the same have been submitted to

Grantor or its .successors, it shall be conclusively presumed that

Grantor or its successors have approved such use. Such sub-

mission shHall be deemed effective if Grantee submits its .written
request for consent to Grantor, ‘or its corporake successors, and
any homeowners associations in the Benefited Land area and posts
signs describing such proposed use. in at least twenty (20) loca-
tions reasonahly calculated to give adequate notice of such pro-

posed use to all of Grantor's successors. -

(b)  Grantor and Grantee agree that in the event of a

dispute between them or their successors with respect to whether
Grantor or its successors have unreasonably withheld their appro-
val of a contemplated use submitted in accordance with the Fore-

going, they shall submit any such dispute to arbitration in

" accordance with the following provisions:

(1} Within fifteen (15) days-after the written

demand by either of the parties for arpitration, each of the




appoint a- thlrd, then. elther part
‘make- application Lo the. Superloc Court of san Dlego County to -

" Frame, as heceinabove. set Foith

, ~ .
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parties shall choose an arbit:atot and give the other written
notice of*such choice, or in case of the f£ailure of either
party so to do;:the other party shall have the right to
app01nL an-arbitrator- Lo_repre gnt-the-defauvliting ‘pakty. The
tyo. arbitrators. thus'app 3 i n. eiLhcr manper) . shall
select and: appo;nt ST WE ) hlrd arb;traLOL and give
written :notice thersgof lo-Graplor-and Granteer or. their sue—
cessors, or if within’ ten {10} days after the appointment of
sald second. arpitrator, the.two: bltraLors shall fail to

shall have the right to

ap901nt such third arbltrator.

™ il

(11) The Lhree arbltrato:s SO app01nted (in either
manner) shall promptly Fix a convenient time and place for
hearing the mattex,.to be.arbitnaved and shall give written
hotice .thersof; to each party least ten (10). days prior to
the date so Eixed. ,The hearlng ‘date-shall be set for not
more than sixty (60) day's From the date of fhe demand For

. arblration unless . ik is necessary .to apply to the Superior
-Courgk for: a9901ntment of

a-thind. arbxtrator.; “In such latter
event, the hearing date.shall be set for not: more than thircty
{30) days after the date guch thrd arbitrator is 50 -
appoxnted. Thesarbitrators: shall, within ten {109 business
after the. hearlng, rendermthei.,

tthei  Grantor- of it% successors. have: un fably b
their approval of a contemplated use submltted to Lhem.z

~‘The - decision. or Award: o£ the, majority of the

‘that upgon
in Segtion .
Procediire, the deci-
: arbltrators may be

p € coL g
Sectlon.lzas G- o£ sa d Code o£ ClVll

(1v) I£ Lwo/ futhe three arbltratorb Elrbt
ap901nted ag aforesadd: C 2
the. determination. of the matter 1n quesL on,
be. decided by: threg new arbltrators,

afd- shall proceed in. the.same mannex

sajid process shall be
repeated until a decision is flnally reached by two of the
three arbitrators selected. - .

(v) Each party shall pay the costs and fees of the
arbitrator chosen by such party -and shall pay one-half of
such costs .and fees of the third arbitrator.

{c) Nelther Grantor nor its successors sﬁali be Iiable

in damages to anyone on whose behalf a. contemplated use 1is sub-
mitted For approval., Bvery person who submits a contemplated use
for approval, either directly or through Grantee, agrees that’

he, she or {t will nolt bring any action or suit against-Grantor
or lts successors Lo recover any such QamaQES.

6. NMotwithstanding any other provision hereof, for a period

of ten (10) years following the date of execution of this Grant

‘

-
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beed, Grantor, or its successors, shall have the right to acquire
easements from Grantee, at no cost, for utilities and public
right of way required by govermmental agencies, including
Grahtee, to serve the Benefited Land.

7. Notwithstanding any other provision hereof, Grantee
shall have the right to establish underground utilily easements
upon the Affected Land provided said easements do not adversely
affect or interfere with Open Space or Golf Course activities
conducted on the Country Club portion of the deeded property.

8. Notwithstanding any othexr provision hereof, Grantor -
reserves the right to relocate all .or a portion of Via de la

Valle upon the Affected Land upon the request of Grantee's City
Engineer.

9. Notwithstanding any other provision hereof, Grantor
reserves a water utllity easement in gross, In, over, under and
across the Affected Land and the HBenefited Land, to serve the
Country Club, for the purpose of importing water f£rom public or
private sources to benefit the Country Club. Howéver, in exer-
cising its rights under this provision, Grantor will not unrea-
sonapbly interfere with Grantee's use of, nor the open space
nature of, the AfEected Land.

10. dotwithstanding any other provision hereof, Grantor
shall be permitted to build and maintain upon the Affected Land
no more than Efive (5) signs promoting and advertising Olympic
Games and/or Grantor's real property development upon the

 Benefited Land and the Country Club portion of the deeded prop-

erty, The locations, style and design of such signs shall be at
Grantor 's sole discretion, subject to applicable City ordinances,
as shall the period of time during which such signs, or any of

them, shall remain erected. In no event, however, shall any such

slgns remain erected after ten (lL0) years from the date of execu-
tion of this Grant Deed.

1l. Monetary damages for the breach of the covenants con-
tained herein are decldred to be inadequate and Grantee or its
successors may be enjoined by any court of  competent jurisdiction
from commencing or proceeding with the construction of any
improvements to, or permitting any use upon, the Affected Land
which are in violation of the covenants set forth bherein, or, if
an improvement is constructed, may be ordered by any court of
competent jurisdiction to remove such improvements.

12. Each successive owner, during its, his, her or their
ownership, of any portion of the Affected Land, and each person
having any interest in the Affected land derived through any such
owner, shall be bound hereby for the benefit of the Benefited
Land. FEach successive owner, during its, his, her or their
owrnership, of any portiom of the Benefited land, and each person
having any interest in the Benefited Land derived through the
Grantor, shall be benefited by the covenants contained herein, it
being intended that the burden and benefit of the covenants shall
run-vwith the land.

13, Any violation of the covemants herein contained shall be
deemed to be a continuing violation hereof and no delay in the
delivery of any notice of any violation hereof or in the enforce-
ment of any rights or the seekiny of any remedies provided here-
under shall constitute, or be deemed to constitute, a waiver of

-5 -
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the right to -give such notlce, enfobce such right or seek such
remedy at any time after the occurrence of such v1olat10n

14. IBxcept in the event of arbifration T accordance with
paragraph 5 Hbove;  Lf- any owner{s) of the Affegted Land or the
Benefited land-comménces’ llngaLlOH for” 'gudlc al” intérpre-—
tatlon,'enﬂorcement oF mescission: Jhereol é prevamlxng pacty
shall be entitled to-a judgmenL against : ‘other For &n amount
equal "to ressonable attorney's Lees. and o:'er COSta incurred.

15 The covenants hereln contalned are £or the beneﬂlt o[
; ~lrear: made thh “inte 1t 6F mdtis—
E.Section 1468 of the Callfornla ClVll

Code.

16, In the event any term,—covenant, condi.tion, provision or
greement Herein contained: s held to be invalid;’ void -ox other-—
wise unenforceable by any igourt of compe etent jUElSdlCthn, the -
invalldlty af any sitch térm, covepant, condition, prov1510n oL .
agreement. shall in no way affect the valldlLy of any othier termy
covenant, condltlon, prov151on or .agresiient ‘herein- contalned.

17. So long as WATE INDUSTRIES/SAN DIBGO, THC. a4 Cali fornia
corporatlon, ites. successors or, a551gns, or - any partnershlp of 7
whlch WATT. INDUSTRILES SN DIEGE, INC. is.a partpe owhs any por—
tion of  the. Beng d Tiand .:and. THE ] A ;
pal co:po:atlon-
proviglions c@ £l
may be-kt lnated of ]
| recotded iy khe @fﬁlce

, _ 2, without. th : royal by any’
other owner any porkion ofi-the. B neﬁlhed and’or the AEfected
Land.,- fhe Lerm MgheEeSS0T §10r. aSSLgns as, used in Ehis paragraph

only, shall méan the named: corporahlon of: any person O entity
hereafter acquiring all of the then e¥isting dssets of the -same
by purchase., llquldatlon, merger o: reorganiza .

GRANTLE heraby acaepts the: above govenail condltlons and
restrigticns to. this Grant ‘peed. . dhese covenants, gonditions and
restrictions shall terminaté and be of no £urther force or effect
at 1l:59 p.m. o0 Decenbex 31, 2044.

THE CITY OF SAN DIEGO

BYK_‘/L!‘-Q_ g\ww%

ASJQ%NTTO1HE ClLy Manager
APEEOVED.as to form and legality this 2Lri day of Sn1§g§;ggﬁx,
19 .
% .

JOHN W. WITT, city Attorney

Mﬁ

Deputy

-6~
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A, PERMITTED USE
B. OBLIGATION TO DILIGENTLY USE
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PERCENTAGE LEASE
No. __ Dated DEC 61982
ﬁlﬂﬁ?bﬁf@

'4

THIS LEASE AGREEMENT is executed by and between THE CITY OF SAN '
DIEGO, a munhicipal co:poration, hereinafter "CITY", and WATT
INDUSTRIES/SAN DIEGO, INC., a California corporation, hereinafter
called "LESSEE". ’

I. LEASED PREMISES. CITY hereby leases to LESSEE and LESSEE

" leases from CITY all of that certain real property situated
in the City of San Diego, County of San Diego, State of
California, described as Lot B of Tentative Map 02-199-0,
hereinafter "7.M. 02-199-0," and delineated as Lot B on
Exhibit "AY attached hereto and by this reference made part
of this lezdse. Sald real property is hereinafter sometimes
called "premises" and "leased premises".

- A. PERMITTED USE. The premises are leased to LESSEE for
the purpose of:

(1) Constructing, operating and maintaining thereon a
country club and 27~hole golf course facilities,
including, but not limited to, permanent lakes,
gallery mounds, paved cart paths, and a clubhouse
with men's and women's locker rooms, clubrooms,
banguet rooms, kitchen and snack bar facilities,
parking, bar, cardrooms and tennis facilities in
accordance with the General Development Plan on
file with the City Clerk as Document No./ff-z EORO4 ~cL
and :

Lo coe ExwmBiT B ATMICHED HERET Fog
LEGHL DESCRIPTION. " OF GolF CouwrikE
(L£4sED PREMISES)
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(2) Such other related and incidental purposes and at
such rents as may first be approved in writing by
CITY and for no other purpose.

OBLIGATION TO DILIGENTLY USBE. LESSEE covenants to use
the premises for the above~specified purposes and to
diligently pursue said purposes throughout the term
hereof.

RELATED COUNCIL ACTIONS. By the granting of this lease,
the City Council of the City of San Diego is not obli-

gating itself with regard to any other discretionary

action relating to development or operation of the
premises. Suech discretionary action includes, but is
not limited to, regonings, variances, environmental
clearances or any other governmental agency approvals
which are reguired.

OPEN SPACE AREAS. Contiguous to the leased premises is
that certain real property herein referred to as the
"Open Space areas" described as Lots A, C, D and E of "

T.M, 02-199-0 and delineated as Lots A; C, D and E on

Exhibit "a*

OF LEASE.

A.

COMMENCEMENT AND TERMINATION. The term of this lease
shall be sixty~one (6l) years commencing on the date of
acquisition of title by CITY to the leased premises or
in no event later than January 1, 1984; provided,
however, the term may be extended as hereinafter pro-
vided. If CITY does not acguire title to the leased
premises by January 1, 1984, this lease shall terminate.

SURRENDER OF PREMISES. At the expiration or earlier

termination of this lease, LESSEE shall execute, ack-
nowledge and deliver to CITY, within five days after
written demand by CITY, a valid and recordable guitclaim
deed covering all of the leasehold premises. The lease-
hold premises shall be delivered free and clear of all
liens and encumbrances.

I1ITI. CONSIDERATION,

A.

RENT. As rent for and in consideration of this lease,

LESSEE shall pay rent as follows:
(1) The basic rent due for the first twenty-~five (25)

years of the term is Three Thousand Dollars
($3,000.00), payable upon execution hereof.

-
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Commencing on the first day of January of the twen-
tieth (20th) year following the sale of eighty per-
cent (80%) of the proposed 1,100 memberships {(which
is 880 membershlps) or- commencing January 1, 2010,
whichever date or event shall first occur, and con~
tinuing thereafter until January 1, 2030, rent
shall be paid as follows:

LESSEE shall pay to GITY guarter-annually in
arrears -&s percentage rent, an amount egqual to ten
pércent (10%) ofithe Gross Receipts, as defined
below, an amotnt equal to four percent (4%) of the
Grogs Food Recelpts, as defined below, and an :
amount egual to si% percent (6%) of the'GLoss
Beverage Receipts, as defined beloy. On or .before
the sixtieth (60th) day following .the end of eagch
guarter-annual lease year {(defined below) LESSEE
shally w1thout notice or demand from CITY, deliver
to CITY in the mwanner prescribed for g1v1ng noti-
ces, a statement prepared by a certified public
accountant or & financlal officer of LESSEE showing
the Gross Receipts, Gross Food Receipts and Gross
Reverage Receipts on or from thée premises for that
guarter—annual lease year, and shall concurrently
pay to CITY such percentage rent. A quarter-annaal
lease year shall be each three (3) month period
during a calendar year. Within sixty (60) days
after the end of each calendar year during the term
hereof that percentage rents are payable to CITY,
LESSEE shall furnish to CITY a statement in
writing, duly certified to be true and correct by a
financial officer of LESSEE, showing in detail the
Gross Receipts, Gross Food Receipts and Gross
Beverage Receipts of the leased premises during the
immediately preceding calendar year.

Commencing on January 1, 2030, and continuing
thereafter through the remainder of the term, rent
shall be paid as provided in Section III, A.(2)
above; provided, however, the percentage rent for
the Gross Receipts shall be twelve percent {(12%) in
lieu of the ten percent (10%) specified therein,

ADDITIONAL CONSIDERATION. In addition to the rent due
hereunder and as additional consideration; LESSEE shall:

At its sole-expense, maintain, throughout the term,
all Open Space areas, including, but not limited

—3 -
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to, the channel to be constructed through the prop-
erty on Lot B as shown on Exhibit "A" subject to
the conditions found in Paragraph IV, B.(ll) herein,
Tdé/dwliddﬂidﬁd/df/Mﬁggzﬁ/ﬁd##dd%ﬁ/ﬂd/iwfd/ddwﬁdﬂi
VYV /Y Sy [ /88 /RRY /BTG /9T /A /0T
BPALE/AXEAR/ PUPRERUBRELY / LEASdd/ B /Uped/ PRY SUARE/ KD
R/MYLEEER/ AOY BEMERE / BEEREEA/ QTN /RAR/ 8/ BELSBH/ B
EREXEY/BEREY ] ERAR/ BEBBEEL

Develop the leased premises in accordance with the
CITY approveéd General Development Plan identified
in Section IV, B\ {1l4); Development, of this lease.

During the first twenty-five «(25) years of the
lease term ending December 31, 2008, pay to CITY
three percent (3%) of all membershlps g0ld in
excess of Twenty-Five Million Dollars '
($25,000,000.00) by LESSEE in LESSEE or in the
facilities operated by LESSEE on the leased
premises. Sale of memberships for other than full
cash payment shall be regarded as sales at full
cash value of said memberships for purposes of this
provision. Payment shall be made quarter-annually
pursuant to Section III, A.(2) above. Thereafter,
the terms for payment of percentage rent provided
in Section III, A.(2) shall be controlling.

7

cC. DEFINITIONS.

(1)

The term "Gross Receipts™ shall mean the total, as
determined under the cash method of accounting, of
all gross receipts which are the charges for
merchandise, services, rents, subleases and from
all other sources derived, including, but not limi-
ted to, all deposits not refunded, orders taken on
or from the premises to be £illed or paid for else-
vhere, sales by all subtenants, concessionaires or
licensees, gross receipts from coin-operated or
other vending, weilghing and other devices on the
premises, consideration received by LESSEE,
sublessees, licensees, permittees or employees from
the operation of public telephones on the premises,
fees for lessons, green fees, tennis court fees,
public and private banquets held for other than
members of LESBEE, membership dues and all other
fees paid by members of LESSEE, brokerage com-
missions, fees and any proceeds retained by LESSEE
in the transfer of a membership, sale of mem-
berships in LESSEE or the facilities operated by
LESSEE, and fees and other receipts of whatever
nature or source derived by LESSEE, sublessees,

-t -
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licensees, permittees or employees resulting from
the occupancy of the premises. Anything herein to
the contrary notwithstanding, the term "Gross
Receipts” shall ndt include Gross Food Receipts or
Gross Beverage Recelpts.

ﬁThe term "Gross Food Receipts” shall mean the

total, as determined tnder the cash method of
accounting, of all gross receipts which are the
charges for all food served and sold on the prem-
iseg,  including nonwalcohollc beverages, but shall
not 1nclude public or private banguets held for
other than membeérs of LESSEE, which shall be
included in Gross, Receipts.

The Eermq“E;oss.Beverage Regeipts™ shall mean the

total; as determined under the cash method of
accountlng, of all gross recelpts which are the
charges -for all alcohollc beverages served and sold
on the. premlses.

Excluded from the definitions of Gross Receipts,
Gross Food Réceipts and Gross Beverage Receipts, or
subtracted if prev1ously included, shall be:

(a) All uncollected credit and installment bal-
ances reasonably determinéd, subject to the
demonstration of diligent collection efforts
by LESSEE and shown on LESSEE's books to be
uncollectible;

(b) All sums collected and paid out for sales -
taxes, luxury taxes, excise taxes and similar
taxes requred by law to be added to the total
purchase price, whether now or hereafter in
force, to be collected from customers and paid
to government agencies by LESSEE;

(c) Merchandise returned to shippers or
manufacturers;

(d) All credits and cash refunds made on any sale
that took place on or from the premises;

(e) ALl cash or credit received in settlement of
any claims for loss of or damage to
merchandise;
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(f) Gift certificates or liké vouchers, if not
issued for value, until the time they have
been converted into a sale by redemption;

(g) That portion of the purchase price by which
the price is actually reduced for merchandise
traded in for credit;

(h) Bulk salées made by LESSEE not in the ordinary
course of business not to exceed the cost
thereof, except sales of merchandise traded in
for credit; and

(i) Any income or receipts that, under generally
accepted accounting principles, are derived
from the sale or disposal of any capital
assets, or from the retirement of any of
LESSEE's indebtedness, or from LESSEE's
investment of any funds not invested in the
premises or the operation of LESSEE's business
within the premises.

D. FINANCIAL RECORDS MAINTENANCE.

(1)

LESSEE shall keep true, accurate and complete
records in a manner and form satisfactory to CITY
from which CITY can at all reasonable times deter-
mine the nature and amounts of gross receipts sub-
ject to rental from the operation of the leased
premises. Such records shall show all transactions
relative to the conduct of the operation, and such
transactions shall be supported by documents of
original entry such as sales slips, cash register
tapes, purchase invoices and tickets issued or
other means satisfactory to CITY. All sales or
rentals of merchandise and services rendered shall
be recorded by means of cash register system which
automatically issues a customer's receipt or cer-
tifies the amount recorded on a sales slip. Said
cash register shall have a locked-in total which is
constantly accumulating, which total cannot be
reset, and at the option of CITY, a constantly
locked~in accumulating printed transaction counter
which cannot be reset, and/or a printed detailed
audit tape located within the register. Complete
beginning and ending cash register readings shall
be made a matter of daily record. The City Auditor
and Comptroller shall audit the business of LESSEE,
its agents, sublessees, concessionaires or licen-
sees operating on the premises at least once every

-
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three (3) years or more frequently as deemed
appropriate by the City Auditor.

In the event such audit discloses that the percen-
tage rental required for the period audited exceeds
the amount of percentage rental paid to CITY by
LESSEE during said period, LESSEE shall, within
thirty (30) days of notification thereof by CITY
subject to subparagraph D.(4) hereof, pay to CITY
the amount of such deficdiency. In the event that
such audit discloses that the percentage rental
required for the period -audited is less than the
amount of rents pald to CITY during said period,
the amount of overpayment shall be credited against
the theh next successive quarter~annual lease year
nntil said overpayment is fully credited. Any such
overpayment occurring in the last quarter—annual
lease year shall be refunded by CITY within thirty
(30) days of said audit flndlngs,

4

(2) LESSEE shall also midintain accurate records of
actual and projected operating expenses and
revenue, -and such other operating information as
CITY from time to time deems necessary and LESSEE
shall submit such information to CITY upon request.

(3) Said records and accounts shall be maintained sepa-
rate from all other accounts not relating to the
operdtion of the leased premises and shall be made
available to CITY at one location within the limits
of the City of San Diego. CITY shall have, through
its duly authorized agents or representatives, the
right to examine and audit said records and
accounts at any and all reasonable times. Any
additional sums due CITY as determined by CITY's
audlt are due and payable within thirty (30) days
of notification thereof by CITY.

(4) In the event that such audit discloses that the
rent for the audited period has been underpaid in
excess of five percent (5%) of the total required
rent, then LESSEE shall pay CITY ten percent (10%)
of the amount by which saild rent was underpaid in
addition to the unpaid rents so shown to be due
CITY as compensation to CITY for audit and admini-
strative costs and loss of interest.

DELINQUENT RENT. In the event LESSEE fails to pay the

applicable rents or any audit deficiencies when duey
then LESSEE shall pay CITY, in addition to the

.....'7 -
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delinguent rent, a sum of money equal to five percent
(5%) of said delinguent rent; provided, however, in the
event said delinquent rent is still unpaid after fifteen
(1L5) days of becoming delinguent, then LESSEE shall pay
CITY, instead of said five percent (5%), a sum of money
equal to ten percent (10%) of said delinguent rent. It
is the intent of this provision that CITY shall be com~
pensated by such additional sums for loss resulting from
rental delinguency and costs to CITY of servicing the
delinguent account. The City Manager, at his option,
may f£or good cause waive any such delinguent compen-
sation reguired herein, upon written application of
LESSEE.

IV. COVENANTS AND CONDITIONS. i

A,

CITY COVENANTS.

(1) Quiet Possession. LESSEE, paying the said rent and
performing the covenants and agreements herein,
shall and may at all times during the said term
peaceably and guietly have, hold and enjoy the
premises for the term hereof. If CITY for any
reason whatsoever cannot deliver possession of the
premises to LESSEE at the commencement of said term
as hereinbefore specified, or if LESSEE is dispos-
sessed through action of a title superior to
CciTy's, then and in either of such events, this
lease shall not be void or voidable nor shall CITY
be liable to LESSEE for any loss or damage
resulting therefrom, but there shall be determined
and stated in writing by the City Manager of CITY a
proportionate reduction of the rent covering the
period or periods during which LESSEE is prevented
from having the quiet possession of all or a por=-
tion of the leased premises.

(2) Right to Assign and Sublet. When in the opinion of
the City Manager, if it is deemed consistent with
the best interests of CITY, LESSEE may assign this
lease or any interest therein and may sublease any
portion thereof to an assignee or sublessee who
has, in the opinion of the City Manager, the finan-
cial capability and overall competence to success~
fully operate the assigned or subleased premises.
The consent of the City Manager will not be unrea-
sonably withheld. This lease and any interest
herein shall not be assignable by operation of law
without the written consent of the City Manager.
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If CITY has been notified in writing of the
existence of a trust deed or mortgage secured by
the leasehold, CITY agrees to give the trustee or
beneficiary notice of any sublease or assignment
prior to CITY's approval thereof. Approval of any
assignment or sublease shall be conditioned upon
assignee or sublessee agreeing in writing that they
will assume the rights and obligations thereby
assigned or subleased and that they will keep and
perform all covenants, conditions and provisions of
this lease which are applicable to thie rights
acquired. :

Right to Epcumber.

(a) BSubject to Section IV.A(2) and the prior writ—
ten consent of CITY, which consent shall not
be unreasonably withheld, LESSEE shall have
the right to encumber the leasehold estate by
mortgages, deeds of trust, conditional or
unconditional assignments, security agreements
and other instruments of hypothecation (any
and all of which are herein referred to as
"mortgage", and holder of any mortgage is
herein referred to as "mortgagee"); any
mortgagee shall have the right to:

(1) Cure any breach heretnder;
(11) ©Foreclose the mortgage; and

(iii) Accept an assignment of the leasehold
estate in lieu of such foreclosure.

(b) The proceeds of any of the above~listed
approved encumbrances must be spent to improve
the leasehold interest of LESSEE.

(c) No exercise by LESSEE of any option or elec~-
tion herein, and no agreement between CITY and
LESSEE amending or terminating this lease,
shall be effective without the written consent
thereto of each mortgagee holding a mortgage
in effect at the time of such exercise or
agreement.

(dy All fire and other casualty insurance proceeds
shall be disbursed pursuant to the terms and
conditions of this lease.
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Any condemnation award prbceeds shall be dis-
bursed pursuant to this lease.

Anything to the contrary notwithstanding in
this lease regarding CITY's remedies upon
breach, CITY shall not be entitled to exercise

any of the remedies granted herein unless and
until:

(1) CITY has delivered a written notice
(describing with reasonable specificity
each breach claimed by CITY to exist) to
each mortgagee of record as of the date
of such notice; and

(11) There has been failure of such breach to

be cured within thirty (30) days after
said delivery of such written notice,

If a breach (other than the failure to pay ..
rent or other sums required hereby) occurs,

CITY, anything to the contrary notwithstand-
ing in this leasé regarding CITY's remedies

upon breach, shall not exercise any right or
remedy so long as a mortgagee:

(i) Commences during the thirty (30) day
period described in the preceding para-
graph the judicial or other foreclosure
of the mortgage;

(i1) Prosecutes said foreclosure with reason-
able diligence; and

(iii) Cures, during sald thirty (30) day

period, all breaches which are capable of
being cured and, during the period of
sald foreclosure, performs or causes to
be performed all acts required by this
lease which the mortgagee is capable of
performing; included in said curing and
in said performance shall be, without
limitation thereto, payment of all rents,
monies and charges required by this lease
to be paid by LESSEE.

In the event the leasehold estate is trans-
ferred at any foreclosure sale pursuant to a
mortgage, or in the event of an assignment in
lieu of foreclosure, the following shall apply:

-10~-
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(1) Subject to the prior written consent of
CITY, which consent shall not be unrea-
sonably withheld, the transferee shall
acquire the leasehold estate without
necessity of CITY's consent, anything
herein to the contrary notwithstanding,
and the leasehold estate shall thereafter
be freely assignable by the foreclosing
party without necessity of CITY's con-~
sent.

(ii) Except as excused by reason of the next-
following subpart, the transferee shall
lhave a reasonable time to cure then-
existirfg nonmonetary breaches.

(i1i) The following breaches, i1f any, relating
to the prior LESSEE shall be deemed
cured: 1) attachment, execution or other
judicial levy upon the leasehold estate,
2) assignment of the leasehold estate for
the direct or indirect benefit of credi-
tors of LESSEE, 3) Jjudicial appointment
of a receiver or similar officer to take
possession of the leasehold estate or the
premises, or 4) filing any petition by,
for or against LESSEE under any chapter
of the Federal Bankruptcy Act.

(ilv) By its acceptance of the leasehold
estate, the transferee shall assume this
lease and covenant with CITY to be bound
hereby.

{1) In the event of any conflict between this sub-
part (3) and any other provision of this
lease, this subpart shall prevail.

(3) If such transferee shall be a national or
state bank, federal or state savings and loan
association, life insurance company or other
lending institution, such transferee shall, by
its assignment of the leasehold estate, be
relieved of any and all liability arising
after the effective date of such assignment.

Right to Terminate. LESSEE shall have the right to

terminate this lease at any time during the first
two (2) years of the term upon thirty (30) days

-11l-
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written notice to CITY. Upon proper delivery of
such notice, this lease shall terminate and be of
no further force and effect. LESSEE shall not be
entitled to any rebate in prepaid rent upon such
termination, and in no event shall LESSEE or CITY
have any further obligations to each other with
respect to this lease upon such termination.

LESSEE COVENANTS.

(1)

(2}

(3)

(4)

Management. LESSEE agrees to provide and maintain
competent professional management, to the reason-
able satisfaction of the City Manager, for the
leased premises.

LegaY Descriptions. LESSEE agrees to provide CITY
with legal descriptions of the leased premises and
of the Open 8pace areas within a reasonable period
of time after a final map records for the Fairbanks

Country Club Subdivision and title to the leased

prenmises is conveyed to CITY.

Affirmative Action. LESSEE agrees to take affirma-

tive action to improve employment opportunities of
minorities and women., When applicable, LESSEE
agrees to abide by the Affirmative Action Program
for L.essees as it now exists or is hereafter
amended. A copy of the program, effective as of
the date of this lease, is on file in the Office of
the City Clerk and by this reference is incor-
porated herein. Minorities are presently defined
as Mexican~American, Black, Filipino, American
Indian and Asian/Oriental. 'The goal of this
program shall be the attainment of the employment
of minorities and women in all areas of employment
in a total percentage of employment approximately
equal to the total level of minority and women
employment as established by CITY for its
Affirmative Action Program each year.

Compliance with Law. LESSEE agrees, at its sole
cost and expense, to comply and secure compliance
with all the requirements now in force, or which
may hereafter be in force, of all municipal,
county, State and Federal authorities, pertaining
to the premises, or the operations conducted
thereon, and to faithfully observe and secure
compliance with, in the use of the premises, all
applicable county and municipal ordinances and
State and Federal statutes now in force or which

-12~
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may hereafter be in force, and to pay before
delinguency all taxes, assessments and fees
assessed or levied upon LESSEE or the leased prem-
ises, including the land and any builldings, struc-

tures, machines, appliances or other improvements

of any nature whatsoever, erected, installed or
maintained by LESSEE or by reason of the business
or other activities of LESSEE upon or in connection
with the leased premises. LESSEE recognizes and
understands that this lease may create a possessory
interest subject to property taxation and that
LESSEE may be subject to the payment of property
taxes levied on ssuch interest. LESSEE further
agrees that such tay payment shall not reduce any
rent due CITY hereunder and that any such tax shall
‘be paid by LESSEE before becoming dellnquent. ¢+ The
judgment of any court of competent jurisdiction, or
the admission of LESSEE or any sublessee or permit-
tee in any action or. proceeding against them, or
any of them, whether CITY be a party thereto or
not, that LESSEE, sublessee or permlttee has
violated any such ordinance or statute in the use
of the premises shall be cenclu51ve of that fact as
between CITY and LESSEE.

Construction/Alterations. LESSEE agrees not to

. construct or install any buildings or structures on

the premlses'or otherwise improve or alter the
premises in any manner except in accordance with
plans and specifications previously submitted to
the City Manager and approved by him in writing.
LESSER shall not make any major structural or
architectural design alterations to approved
buildings, structures or improvements installed on
the premises except in accordance with plans and
specifications previously approved in writing by
the City Manager. This provision shall not limit
or set aside any obligation of LESSEE under this
lease to maintain the premises in a decent, safe,
healthy and sanitary condition, including struc-
tural repair and restoration of damaged or worn
improvements. CITY shall not be obllgated by this
lease to make any improvements or alterations to
the premises or to assume any expense therefor.

Construction Bond, LESSEE agrees to file with

CITY, prior to commencement of any construction

performed upon the premises, a faithful performance
bond in the amount of one hundred percent (100%) of
the construction costs of the work to be performed.

] Jom
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Said bond may be in cash or may be a corporate
surety bond satisfactory to CITY or in a combina-
tion of both. 8Said bond shall insure that the
construction commenced by LESSEE shall be completed
in accordance with approved plans, or at the option
of CITY, that the uncompleted construction be
removed and the premises restored to a condition
satisfactory to CITY. The surety bond will be
filed with CITY and any cash used as a part of the
bond may be deposited with CITY to be held in trust
for the purpose specified above or may be placed in
an escrow or other trust approved by CITY. Upon
application by LESSEE, CITY may waive or modify
this reguirement to file a bond. 1In the, event that
LESSEE fails to f£ile any such required bond, this
lease may be terminated by CITY. ¢

Indemnity. LESSEE agrees that CITY, its agents,
officers and employees, shall not be liable for any
claims, liabilitles, penalties, fines or for any .
damage to the goods, properties or effects of
LESSEE, its sublessees or representatives, agents,
employees, guests, licensees, invitees, patrons or
clientele or of any other person whomsoever, nor
for personal injurles to, or deaths of any persons,
whether alleged to have been caused by or resulting
from any acts or omission of LESSEE or its subles-
sees in or about the leased premises, or any act or
omission of any person, or from any defect in any
part of the leased premises, or from any other
cause or reason whatsoever. LESSEE agrees that
CITY, its agents, officers and employees, shall not
be liable for any act or omission of LESSEE, its
sublessees or representatives, agents, employees,
guests, patrons or clientele, in any parts of the
Open Space areas. LESSEE agrees to indemnify and
save free and harmless CITY and its authorized
agents, officers and employees against any of the
foregoing alleged liabilities and any costs and
expenses incurred by CITY on account of any claim
or claims therefor.

Insurance Coverage. During the entire term of this

lease and including and covering both the leased
premises and the Open Space areas, LESSEE agrees to
procure and maintaip public liability insurance
which names CITY as an additional insured with an
insurance company satisfactory to CITY licensed to
do business in California, to protect against loss
from liability imposed by law for damages on
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account of bodily injury, including death
therefrom, suffered or alleged to be suffered by
any person or persons whomsoever, resulting
directly or 1nd1rectly from any act or activities
of CITY or LESSEE, its sublessees or any persons
acting for CITY or LESSEE or under its control or
dlrectlon, afnnd also to protect against loss from
liability imposed by law for damages to any pro-
perty of any person caused directly or indirectly
by or from dcts or activities of CITY or LESSEE, or
its sublessees, or any. person acting for CITY or
LESSEE, or under- 1tsrcontrol of direction. 8Such
property damage and public liability insurance
shall also provide for and protect CITY against
incurring any legal cost in defending claims for
alleged loss. Such public lidbility and property
damage insurance shall be maintained in full force
and effect during the entl:e_te:onf this lease in
the amount of not less than One Million Dollars
($1,000;000.00) COMBINED SINGLE LIMIT LIABILITY.
LESSEE agrees to- submit a policy of said insurance
to CITY on or before the effective date of this
lease 1ndlcat1ng full coverage of the contractual
liability. imposed by thig lease and stlpulatlng
that the insurance company shall not terminate,
cancel or limit said policy in any manner without
at least thirty {30) days prior written notice
thereof to CITY., If the operation under this lease
results in an increased or decreased risk in the
opinion of the City Manager, then LESSEE agrees
that the minimum limits hereinabove designated
shall be changed accordingly upon reguest by the
City Manager. LESSEE agrees that provisions of
this paragraph as to maintenance of insurance shall
not be construed as limiting in any way the extent
to which LESSEE may be held responsible for the
payment of damages to persons or property resulting
from LESSEE's activities, the activities of its
sublessees or the activities of any person or per-
sons for which LESSEE i1s otherwise responsible.

LESSEE also agrees to procure and maintain during
the entire term of this lease, a policy of fire,
extended coverage and vandalism insurance on

all permanent property of an insurable nature
located upon the leased premises. 8ald policy
shall name CITY as an additional insured and shall
be written by an insurance company satisfactory to
CITY licensed to transact business in the State of
California and shall be in an amount sufficient to
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cover at least one hundred percent (100%) of the
replacement costs of said property. LESSEE agrees
to submit a certificate of said policy to CITY on
or before the effective date of this lease. BSaid
policy shall contdin a condition that it is not to
be terminated or cancelled without at least thirty
(30) days prior written notice to CITY by the
insurance company. LESSEE agrees to pay the pre-
mium for such insurance and shall require that any
insurance proceeds resulting from a loss under said
policy are payable jointly to CITY and LESSEE and
said proceeds shall constitute a trust fund to be
reinvested in rebuilding or repairing the damaged
property or said proceeds may be disposed of as
spec1f1ed in Section IV, B.(l2) Waste, Damage or
Destruction, hereof; previded, however, that within
the period during which there is in existence a
mortgage or deed of trust upon the 1easehold, then
and for that period all policies of fire insurance,
extended coverage and vandalism shall be made pay-~
able jointly to the mortgagee or beneficiary, the
named insured and CITY, and shall be disposed of
jointly by the parties for the following purposes:

(a) As a trust fund to be retained by said mort=-
gagee or beneficiary and applied in reduction
of the debt secured by such mortgage or deed
of trust with the excess remaining after full
payment of said debt to be paid ¢ver to LESSEE
and CITY to pay for reconstruction, repair or
replacement of the damaged or destroyed
improvements in progress payments as the work
is performed. The balance of said proceeds
shall be paid to LESSEE; provided, however,
nothing herein shall prevent LESSEE, at its
option and with the approval of said mortgagee
or beneficiary, from filing a faithful perfor-
mance bond in favor of said mortgagee or bene-
ficiary and CITY in an amount edquivalent to
sald insurance proceeds in lieu of surrender-
ing said insurance proceeds to said mortgagee
or beneficiary and CITY.

(b) In the event that this lease is terminated by
mutual agreement and said improvements are not
reconstructed, repaired or replaced, the
insurance proceeds shall be jointly retained
by CITY and sald mortgagee or beneficiary to
the extent necessary to first discharge the
debt secured by said mortgage or deed of trust
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and then to restore the premises in a neat and
clean condition. BSaid mortgagee or benefi-
ciary and CITY shall hold the balance of said
proceeds for CITY and LESSEE as thelr
interests may appear.

LESSEE agrees to increase the limits of liability
when, in the opinion of CITY, the value of the
improvements covered is increased, subject to the
availability of such insurance at the increased
limits. LESSEE agrees, at its sole” exXpense, to
comply and secure compliance with all insurance
reguirements necessary for the maintenance of rea-
sonable fire and public liability insurance cover-
ing the premises, buildings and agpurtenances.

Labor and Maferialmen's Bond. LESBEE agrees to
save CITY free and harmless, indemnify it against
all claims for labor and materials in connection
with improvements,'iepalks or alterations to the
leased premlses, and the cost of defending against.
such clalms, 1ncludlng reasonable attorney 5 fees.
In the event that 1mprovements, repairs or altera-
tlons are cohstricted on the leased premises by
other than CITY, and a lieh is filed, LESSEE agrees
to file with CITY within five (5) days, a bond suf-
ficient to pay in full all claims of all persons
seeking relief under the lien. The bond shall be

‘acknowledged by LESSEE, as principal, and by a cor-

poration satlsfactory to CITY licensed by the
Insurance Commissioner of the State of California
to transact the business of a fidelity and surety
insurance company, as surety.

Legal Proceedlngs. LESSEE agrees that should it
become necessary for CITY to commence legal pro-
ceedings to collect rent, recover possession or
enforce any other provision of this lease, the pre-
vailing party will be entitled to legal costs in
connection therewith, including reasonable attor-
ney's fees as determined by the court. The parties
agree that the law of the State of California shall
be used in interpreting this lease and will govern
all disputes under this lease and will determine
all rights and obligations hereunder. Personal
service eilther within or without the State of
California shall be sufficient to give personal
jurisdiction to any court in which an action is
filed for litigation of rights under this lease.

-] T




1999 Q%@
e’

)

Tnitials .0,

(11) Maintenance. LESSEE agrees to assume full respon-

: sibility for the operation and maintenance of the
premises and the Open Space areas including, but
not limited to, the channel through the leased pre-
mises, throughout the term hereof without expense
to CITY unless otherwise specified herein, and to
perform all repairs and replacements necessary to
maintain ahd preserve the premises and the Opern
Space areas in a decent, safe, healthy and sanitary
condition in a manner satisfactory to CITY and in
compliance with all applicable laws. LESSEE agrees
that CITY shall not be required to perform any
maintenance, repairs or services or to assume any
expense not specifically assumed herein in connec-
tion with the premises and the Open Space areas;
provided, however, LESSEE shall tiot be responsible
for the mainteénance and repair of Open Space areas
leased, transferred or used by CITY or by CITY's
agents, employees, independent contractors, gran-
tees and licensees, except in those cases where the
Open Space areas aré used by the general public.

If the areas leased, transferred or used by CITY or
by CITY's agents, employees, independent contrac-—
tors, grantees or licensees cease to be so leased
or used, and said areas are substantially returned
to their original open space state, LESSEE shall
once again become responsible for the maintenance
and repair of said Open Space areas.

LESSEE's required performance of the Open Space
maintenance hereunder shall include removal of
nuisances, obstructions, hazards, and evidence of
illegal dumping; and, as a minimum, at least semi-
annual litter and weed abatement pursuant to the
requirements of City ordinances as such ordinances
may be amended from time to time.

(12) Nondiscrimination. LESSEE agrees not to discrimi-
nate in any manner against any person or persons on
account of race, marital status, sex, religious
creed, color, ancestry or national origin in
LESSEE's use  of the premises, including, but not
limited to, the providing of goods, services, faci-
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lities, privileges, advantages and accommodations,
and the obtaining and holding of employment.

(13) Utility Costs. LESSEE agrees to order, obtain and
pay for all utilities and services, and installa-
tion charges in connection therewith.

(14) Waste, Damage or Destruction. LESSEE agrees to
give notice to CITY of any fire or other damage
that may occur on tlie leased premises within ten
(10) days of such fire or damage. LESSEE agrees
not to commit or suffer to be committed any waste
or injury or any public or private nuisance, to
keep the premises and the Open Space areas clean
and clear of refuse and obstructions, and to '
dispose of all garbage, trash and rubbish in a,
manner satisfactory to CITY. If the leased preml—
ses shall be damaged by any cause which puts the
premises into a gondition which is not decent,
safe; healthy and sanitary, LESSEE agrees to make
or cause to be made full repair of said damage and
to restore the premises to the condition which
existed prior to said damage, or LESSEE agrees to
clear and remove from the leased premises all
debris resultlng from sald damage and rebuild the
premises in accordance with plans and gpecifica-
tions previously submitted to CITY and approved in
writing in order to replace in kind and scope the
operation which existed prior to such damage.

LESSEE agrees that preliminary steps toward per-
forming repairs, restoration or replacement of the
premises shall be commenced by LESSEE within thirty
(30) days and the required repairs, restoration or
replacement shall be completed within a reasonable
time thereafter, CITY may determine an eguitable
deduction in the minimum &nnual rent requirement
for such period or periods that the premises are
untenantable by reason of such damage.

(15) signs. No 51gns shall be displayed on the premlses
without the prior consent of CITY.

(16) Development. LESSEE agrees to develop the leased
premises in accordance with the General Development
Plan approved by the City Manager and filed in the
Office of the City Clerk as Document No.RR X515 9427
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CONDITIONS.

(1)

Administration and Notices. Contreol and adminis-
tration of this lease is under the jurisdiction of
the City Manager of CITY as to CITY's interest
herein and any communication relative to the terms
or conditions or any changes thereto or any notice
or notices provided for by this lease or by law to
be given or served upon CITY may be given or served
by registered letter deposited in the United States
mails, postage prepaid, and addressed to the City
Manager, Attention Property Director, City Adminis-
tration Building, 202 "C" 8S8treet, San Diego, Cali-
fornia 92101. Any notice or notices provided for
by this lease or by law to be given or served upon
LESSEE, mortgagee, trustee or beneficiary, may be
given or served by depositing in the United States

- mails, postage prepaid, a letter addressed to sald

LESSEE at 16236 San Dieguito Road, P.0O. Box 8086,
Rancho Santa Fe, California 92067, or at the leased
premises, or at such other afdress designated in
writing by LESSEE, mortgagee, trustee or benefi-
ciary, or may be personally served upon them or any
person hereafter authorized by them to receive such
notice. Any notice or notices dgiven or served as
provided herein shall be effectual and binding for
all purposes upon the principals of the parties so
served, upon personal service or forty-eight (48)
hours after mailing in the manner required herein.

CITY Approval and Consent, The approval or consent
of CITY, wherever reguired in this lease, shall
mean the approval or consent of the City Manager
except in the following situations which shall
require resolution by City Council:

(a) Any amendment to the terms, covenants or con-
ditions of this lease.

(by Any assignment of controlling interest in this
lease, which shall not include such assign-
ments as shall be made solely for pledging the
leasehold as security for a loan or loans as
may be authorized by the City Manager within
the scope of this lease, provided that such
security assignments do not transfer posses-
sion of the leasehold; provided, however, the
initial assignment from LESSEE to the asso-
ciation that will own and operate the country
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club and golf course will not require City
Council approval.

Any sublease of a major portion of the revenue
producing activities of the premises or a
major portion of the premises. The term
"major" in this context, shall mean 20% or
more of the revenue producing activities on
which lease rents are paid to the City or 20%
or more of the area of the leasehold,
whichever applies.

Any revision to the approved General
Development Plan which substantially changes
the concept of uses, guality and exterior
design of the improvements and development of
leased premises.

Any substantial modification to the Open Space
or to the level of maintenance required under
Section IV.B.(1ll) Maintenance hereof.

Eminent Domain. In the event the leased premises .

or any part thereof shall be taken for public pur-
poses by condemnation as a result of any action or
proceeding in eminent domain, them the interests of

CITY and LESSEE (or beneficiary or Mortgagee if

there is a trust deed or mortgage then in effect)
in the award and the effect of the taking upon this
lease shall be as follows:

(a)

In the event of such taking of only a part of
the leased premises, leaving the remainder of
the premises in such location and in such
form, shape and size as to be used effectively
and practicably, in the opinion of CITY, for
the conduct thereon of the operations per-
mitted hereunder, this lease shall terminate
and end as to the portion of the leased premi-
ses so taken as of the date title to such por-
tion vests in the condemning authority, but
shall continue in full force and effect as to
the portion of the leased premises not so
taken, and from and after such date the mini-
mum rental, if any, required by this lease to
be paid by LESSEE to CITY shall be reduced in
the proportion to which the value of the
leased premises so taken bears to the total
value of the premises; provided, however, CITY
shall have the right, with the consent of

VAR
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LESSEE, to substitute like adjacent property
and maintain the rent schedule without
diminution.

In the event of the taking of only a part of
the leased premises, leaving the remainder of
the premises im such location and in such
form, shape or reduced size as to render the
same not effectively and practicably usable,
in the opinion of CITY, for the conduct
thereon of the operations permitted hereunder,
this lease .and all right, title and interest
thereunder shall cease on the date title to
the premises pr the portion thereof so taken
vests in the condemning authority.

4
In the event the entire leased premises are so
taken, this lease and all of the right, title
and interest thereunder shall cease on the
date title to the premises so taken vests in,
the condemning authority.

In the event of any taking under Subparagraphs
(a), (b) or {(c) hereinabove, the only portion
of any award of compensation which shall be
paid to LESSEE shall be the fair market value
of LESSEE's interest in the improvements
placed upon that portion of the leased prem-
ises which are taken by the condemning agency.
It is the intention of this provision that
LESSEE shall not in any condemnation receive
any bonus or penalty by reason of LESSEE's
contractual rights in connection with the
property condemned.

Notwithstanding the foregoing provisions of
this Section, CITY may, in its discretion and
without affecting the wvalidity and existence
of this lease, transfer CITY's interests in
the premises in lieu of condemnation to any
authority entitled to exercise the power of
eminent domain. In the event of such transfer
by CITY, LESSEE shall retain whatever rights
it may have to recover from the said authority
the fair market value of LESSEE's interest in
the improvements taken by the authority and
which LESSEE has placed upon the leased prem-
ises in accordance with the provisions of this
lease.
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Entry and Inspection. CITY reserves and shall

always have the right to enter the premises for the
purpose of viewing and ascertaining the condition
of the same, or to protect its interests in the
premises or to inspect the operations conducted
thereon. In the event that such entry or inspec—
tion by CITY discloses that the premises or the
Open Space areas are not in a decent, safe, healthy
and sanitary condition, CITY shall have the right,
after ten (10) days written notice to LESSEE, to
have any necessary maintenance work done for and at
the expense of LESSEE, and LESSEE hereby agrees to
pay promptly any and all costs incurred by CITY in
having such necessary naintenance work done in
order to keep the premises in a decent, safe,
healthy &nd “sanitary condition. Further, if at any
time CITY determines that the premises or Open
Space areas are not in a decent, safe, healthy and
sanitary conditioen, CITY may at its sole option,
without additional notice, require LESSEE to file.
with CITY a faithful performance bond to assure
prompt correction of any condition which is not
decent, safe, healthy and sanitary. 8aid bond
shall be in an amount adequateée in the opinion of
CITY to correct said unsatisfactory condition.
LESSEE shall pay the cost of sald bond. The rights
reserved in this Section shall not create any obli-
gations on CITY or increase obligations elsewhere
in this lease imposed on CITY.

Holding Over. The occupancy of the premises after
the expiration of the term of this lease shall be
construed to be a tenancy from month to month, and
all other terms and conditions of. this lease shall
continue in full force and effect. The extension
of the term of this lease, pursuant to Section Vv
hereinafter, shall not beée deemed a tenancy from
month to month.

Merger. 'The voluntary or other surrender of this
lease by LESSEE, or a mutual cancellation thereof,
shall not work a merger and shall, at the option of
CITY, terminate all or any existing subleases or
subtenancies or may, at the option of CITY, operate
as an assignment to it of any or all such subleases
or subtenancies.

Oral Representation. It is specifically understood

and agreed hereby that this lease contains the
complete expression of the whole agreement between
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the parties hereto, and that there are no promises,
representations, agreements, warranties or induce-
ments, elther expressed orally or implied by the

parties, except as are fully set forth herein; and
further, that this lease cannot be enlarged, modi-
fied or changed in any respect except by written

agreement duly executed by and between the parties.

Ownership of Improvements. All improvements,
except such fixtures as are hereinafter described
on the attached addendum, which have been installed
by LESSEE in accordance with the provisions of this
lease, shall at the option of CITY become the
property of CITY uporn e€xpiration or sooner termina-
tion of this lease.

4

LESSEE shall have the right to remove from the
premises only those fixtures described on the
attached addendum at any time prior to the expira-
tion or earlier termination of this lease, provided
that such removal would not, in the opinion of

CITY, restrict the operation of the premises to the

extent that the rent paid to CITY is reduced as a
direct result therefrom. LESSEE's removal of any
of said fixtures shall be at LESSEE's own expense
and shall be conditioned upon LESSEE's repairing
any damage to the remaining improvements and upon
LESSEE leaving the premises in good order and con-
dition. 1In the event LESSEE does not so remove
said fixtures prior to the expiration of this
lease, CITY may require LESSEE to remove, sell or
destroy the same, or CITY may remove, sell or
destroy the same at the expense of LESSEE, and if
the proceeds of the sale are not adequate, LESSEE
shall promptly pay to CITY its reasonable cost of
any such removal, sale or destruction, together
with the reasonable cost of repair of damages to
CITY's property resulting from such removal, sale
or destruction. At the option of CITY, any such
fixtures not removed by LESSEE may be deemed aban-
doned and may be removed and sold by CITY and all
income received by CITY therefrom shall be the pro-
perty of CITY exclusively. BSaid addendum may be
changed from time to time upon approval of the City
Manager, without further resolution by the City
Council.
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(9) Remedies of CITY.

(a) Default by LESSEE. 1In the event that:

(i) LESSEE shall default in the performance
or fulfillment of any covenant or condi-
tion herein required to be performed or
fulfilled by LESSEE and shall fall to
cure said default within thirty (30) days
following thée service on LESSEE of a
written notice from CITY specifying the
default: complained of; or

(iiy LESSEE shall voluntarily file or have
involuntarily filed against him any peti-
tion under any bankruptcy or insolvency
act or law; or

{iii) LESSEE shall be adjudicated a bankrupt; or

(iv) LESSEE shall make a general assignment
for the benefit of creditors;

then CITY may, at its option, without further
notice or demand upon LESSEE or upon any per-
son claiming through LESSEE, immediately ter-
minate this lease and all rights of LESSEE and
of all persons claiming rights through LESSEER
in or to the premises or in or to further
possession thereof, and CITY may thereupon
enter and take possession of the premises and
expel LESSEE and all persons so claiming
rights thereto. Provided, however, in the
event that any default described in subpart
(a) (i) of this Section is not curable within
thirty (30) days after the service of a writ-
ten notice upon LESSEE, CITY shall not termi-
nate this lease pursuant to said default if
LESSEE immediately commences to cure said
default and diligently pursues such cure to
completion,

(b) CITY Recourse. If a mortgagee shall perfect
its right to cure said default or defaults
through litigation or through foreclosure,
pursuant to Section IV, A.(3) hereinabove,
then CITY shall have the option of the
following courses of action in order that such
default or defaults may be expeditiously
correcteds:
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CITY may correct or cause to be corrected
said default or defaults and charge the
costs therefor (including costs incurred
by CITY in enforecing this provision) to
the account of LESSEE, which charge shall
be due and payable on the date that the
rent is next due after presentation by
CITY of a statement of all or part of
said costs.

CITY may correct or cause to be corrected
sald default or defaults and may pay the
costs thereof (including costs incurred
by CITY in enforcing this provision) from
the proceeds of any insurance fund held
by CITY and LESSEE, or by CITY and
mortgagee, or CITY may use said funds: of
any faithful performance or cash bond on
deposit with CITY, or CITY may call on
the bonding agent to correct said default
or defaults or to pay the costs of such
correction performed by or at the direc-
tion of CITY.

CITY may terminate this lease as to the
rights of LESSEE herein by assuming lia-
bility for any mortgage. LESSEE will
assume and agrees to pay any and all
penalties or bonuses reguired by the
mortgagees as a condition for early
payoff of the related notes by CITY.
CITY may, as an alternative, substitute
for saild terminated LESSEE a new LESSEE
reasonably satisfactory to the mortgagee.

Should said default or defaults be noncurable
by LESSEE, then any mortgagee shall have the
absolute right to substitute itself to the
estate of LESSEE hereunder and to commence
performance of this lease and this lease shall
not terminate if such mortgagee shall give
notice in writing of its election to so
substitute itself and commence performance
within thirty (30) days after service upon it
of written notice by CITY of the default. 1In
the event of the election by the mortgagee to
so substitute itself to LESSEE's estate
hereunder, CITY expressly consents to said
substitution and authorizes said mortgagee to
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perform under this lease with all the rights,
privileges and obligations of the original
LESSEE hereunder, subject to cure of the
default if possible by mortgagee, and LESSEE
expressly agrees ‘to assign all of its interest
1n and to its leasahold estate in that event.

(¢} - Abandonment by LESSEE. Even though LESSEE has
breached the lease and abandoned the property,
this lease shall- continue in effect for so
long as CIWY does not terminate LESSEE's rlght
to possession, anhd CITY may enforce all of its
rlghts and remedies under this lease, includ-
ingy- but not limited to, the right to recover
the rent as it Pecomes due under this lease.
For purposes of this subpart (¢), the
following do not constitute a termination of
LESSEE‘S right o posse551on-

(&) Acts by €CITY of: maintenance, or preserva-
tion, or efforts to relet the property.

(iiy The app01ntment of a receiver upon ini-
tiative of CITY to protect CITY's
interest under this lease.

(a) 'Damages. Damages which CITY may recover in
the event of default under this lease include
the worth, at the time of award, of the amount
by which the unpaid rent for the balance of
thé term after the date of award, or for any
shorter periocd of time specified in this
lease, . éxceeds the amount of such rental loss
for the same period that LESSEE proves could
be reasonably avoided. The remedies provided
by this SBection are not exclusive and shall be
cumulative to all other rights and remedies
possessed by CITY, and nothing contained
herein shall be construed so as to defeat any
other righte or remedles to which CITY may be
entltled.

Reservation of CITY Rights. CITY hereby reserves
all rights, title and interest in any and all gas,
0il and minerals beneath the leased premises, CITY
shall have the right to enter the leased premises
for the purpose of making repairs to or developing
municipal services. CITY hereby reserves the right
to grant and use such easements or establish and
use sbch rights of way over, under, along and
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across the leased premises for utilities, thorough-
fares or access as it may deem advisable for the
public good. Provided, however, CITY shall not
unreasonably interfere with LESSEE's use of the
premises and will reimbtrse LESSEE for physical
damages, 1f any, to the permanent improvements of
LESSEE located on the leased premises resulting
from CITY's exercising the rights retained in this
paragraph. Such reimbursement may include an off-
set in the rent due CITY proportiocnate to the
amount of said physical damage as determined by the
City Manager. <CITY shall pay the costs of main-
tenance and repair of all CITY installations made
pursuant to the rights reserved herein.

Timeg is of the Bssehce, Time is of the essence of
each and all of the terms and provisions of this
lease and this lease shall inure to the benefit of
and be binding upon the parties hereto and any suc-
cessor of LESSEE as fully and to the same extent as
though specifically mentioned in each instance, and
all covenants, stipulations and agreements in this
lease shall extend to and bind any assigns or
sublessees of LESSEE.

Waiver. The waiver by CITY of any breach of any
term, covenant or condition herein contained shall
not be deemed to be a walver of such term, covenant
or condition, or any subsequent breach of the same
or any other term, covenant or condition herein
contained. The subsequent acceptance of rent here-
under by CITY shall not be deemed to be a wailver

of any preceding breach by LESSEE of any term,
covenant or condition of this lease, regardless of
CITY's knowledge of such preceding breach at the
time of acceptance of such rent. Failure on the
part of CITY to require or exact £ull and complete
compliance with any of the covenants, conditions or
agreements of this lease shall not be construed as
in any manner changing the terms hereof and shall
not prevent CITY from enforcing any provision
hereof.

EXTENSION OF TERM.

A,

EXPIRATION OF TERM. On or before six (6) months prior
to the expiration of the original sixty-one (61) year
term, CITY shall, in its discretion, determine whether
the premises shall become publicly operated or remain
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privately operated or be designated for some use other
than as a golf course.

(1)

Public Operatlon., In the event CITY determines

that publlc operation of the premises as a golf
course is in the best interest of CITY; it shall
deliver notice thereof to LESSEE within thirty
(30) days .0of such determlnatlon, in which event
this lease shall expire and termlnate pursuant to

BSection II hereinabove.

Private Operation; In the event CITY determines
that the premises shall remain privately operated
as a golf course, it shall deliver notice thereof
to LESSEE within thirty (30) days of such
determination, and the following shall be
appliecable:

(a) The term of this lease shall not automatlcally

. expire at the end of its original term but
shall cortinue thereafter so long as LESSEE i85
not otherwisé in bréach hereof, until all
other subparts of this subpart (2) have been
complied with.

(b) Upon the determination provided for herein,
CITY shall enter into good faith negotiations
with LESSEE for a new lease for continued
operation of the premises as a private golf
course. The term of sdid new lease shall be
for a minimum of fifteen (15) years.

(¢) If after the expiration of one (1) year good
fdith negotiations the parties have not
arrived at an agreement for a new lease, CITY
shall have the right, if it so chooses, to
seek other potential operators of the premlses
for a private golf course.

(d) In the event CITY negotiates an agreement with
another operator for a private golf course
that includes any term more favorable to the
prospective operator than the terms that
existed at the time good faith negotiations
were terminated between CITY and LESSEE, CITY
shall offer the agreement to LESSEE. LESSEE
shall have the right to accept the agreement
within thirty (30) days of receipt thereof
upon the terms and conditions negotiated for
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the continued operation of the premises as a
private golf course.

(3) Other Designation. HNothing herein shall preclude
CITY from designating the premises for other uses °
at the expiration of the term.

IN WITNESS WHEREOF, this Lease Agreement is executed by CITY,
acting by and through the'City Manager, and by LESSEE, acting by

and through its lawfully authorized officers.

‘ THE CITY OF SAN DIEGO

G

B
ASSISTRNL.TH THE CITY MANAGER -

vate_ /)17 JB5-

LESEEE:

WaATT INDU'STRI.ES/SAN DIEGO, INC.,
a California corporation

Date 1’)))!g7/ By <
R
By )-”" - Q§L&

TR ax ETRT

APPROVED as to form and legality this ZEG day ofilgggAw%&gA '

19%2

JOHN W. WITT, City Attorney

» AL

DEPUTY §

BARBARA J. BERRIDGE =
NOYARY PUBLIC - CALIFORMIA s
PRINCIPAL OFFICE IN &
SAN DIEGD COUNTY, 5 -30=
Wy Commisslon Explres March 29, 1985 W

WH PEILAA
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) Initials
THIS ADDENDUM IS5 ATTACHED TO AND MADE A PART OF THAT CERTAIN

LEASE BY AND BETWEEN THE CITY OF SAN DIEGO, A MUNICIPAL
CORPORATION, AND WATT INDUSTRIES/SAN DIEGO, INC., A CALIFORNIA

CORPORATION, LESSEE, DATED December 17 ¢ 1982,

SECTION IV., PARAGRAPH C - 8 s OWNERSHIP OF IMPROVEMENTS
(continued) '

*

LESSEE, in accordance with this Section hereof, has the,right to
remove from the demised premises only those fixtures as described
below: .

All personal property not affixed to
the leased premises.

<::;;;%}L/// Sgwwﬂ s

City Manager's Initials %EgSEE’s Initials

-31~
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EXHIBIT "B"

Lot 2, Fairbanks Country Club Unit No. 1, in the City of San Diego, County of
San Diego, State of California, according to map thereof No. 10730, filed in
the Office of County Recorder of San Diego County, September 29, 1983.

City Manager's Initials / Lessee's Initials ;ﬁé?

RJC:sn(1)D7
10-24-83




ASSIGNMENT AND ASSUMPTION OF LEASE
AND
CONSENT TO ASSIGNMENT AGREEMENRT

The City of San Diego, a municipal corporation, as Lessor (City), Watt
Industries/San Diego, Inc., a California corporation (Assignor) and
Fairbanks Ranch Country Club, Inc:, a California nonprofit mutual benefit
corporation (Assignee), do agree as follows:

1. Assignor hereby transfers and assigns to Assignee for valuable
consideration all its right, title and interest in and to that
certain Percentage Lease Agreement dated December 6, 1982 by and
between the City as Lessor and Watt Industries/San Diego, Inc. ) &
California corporation; Lessee, filed as Document RR 257594-1 in
the Office of the City Clerk of San Diego, California and recorded
as Document 83-382965 on October 24, 1983, in the Office of the
County Recorder of San D1ego California,; covering premises more
particularly described in said Tease agreement and as déscribed on
Exhibit A attached hereto.

2. Assignee hereby assumes without Timitations all rights, obliga-~
tions and liabilities of the Assignor as Lessee under said lease
agreement and agrees to fully and faithfully perform each every
covenant, condition and provision of said lease agreement.

3. City hereby consents to the assignment to and assumption by
Assignee of said lease agreement and declares subject to the per-
formance of an audit of the membership sales by the City Auditor
and Comptroller and determination that no sums are due City,
pursuant to Section III Consideration subparagraph B{3) Additional
Consideration, that there are to the best of our knowledge no
breaches or defaults of the lessee's obligations under said lease
agreament.

4. Assignor hereby consents to remain as a party to the lease agree-
ment until Assignee shall have operated the business on the lease-
hold premises profitably for a period of one calendar year and
until such time that any impending lawsuits regarding membership

sales are settled. "Profitably for a period of one calendar year"

for the purposes of this paragraph shall mean and require that
Assignee have greater total revenues than expenses from use and
operation of the leasehold for one calendar year as substantiated
by an {ndependent professional accounting firm to the reasonable
satisfaction of the City Manager.

5. Assignee agrees during the entire remaining lease term to employ
competent professional management to operate the day-to-day opera-
tions of the Country Club in a manner acceptable to the City
Manager whose acceptance shall not be unreasonably withheld.

DOCUMENT, NO.___ 753173
FILED, Y 1871986 |
OFFICE OF THE CITY CLERK
SAN DIEGO, CALIFORNIA

-




10.

11.

12.

Assignee acknowledges that the development provision, Section IV
Covenants and Conditions Paragraph B(16), of the lease agreement
requires that the Lessee complete the Tast 9 holes of the golf
course by December 31, 2009 with construction to commence no later
than December 31, 2008, and agrees to comply with such
requirement,

Assignee acknow1edges that the lease agreement contains a mainte-
nance provision which, among other things, requires the Lessee to
assume full respons1b111ty for operation and maintenance of the
river channel and open space areas north and south of the premises
and that Lessee, as a minimum, shall perform sem1annua1 Titter and
weed abatement on said open space areas.

Assignor warrants that it has fu1fiTTed all of the terms and con-
ditions of that certain Development Agreement dated September 8,
1983, the Subdivision Agreement dated September 12, 1983, the
Conditiona] Use Permit 10-644-0 dated January 31, 1983, the
Planned Residential Permit 20-252-0 dated July 22, 1982, and any
other miscellaneous Tand use permits between the City and itself
with regard to the premises.

Assignee acknowledges that it is aware of the terms and conditions
of the grant deed from Watt Industries/San Diego, Inc., to the
City covering the premisés and any and all encumbrances on the
premises.,

Assignee will provide City with a copy of the resolution passed by
its board of directors approving the purchase of the country club
by the membership prior to closing of escrow.

Assignee will obtain City's approval prior to encumbering the
leasehold premises during the term of the lease agreement.

This agreement maybe executéd in counterparts each of which shall
be deemed an original.




LESSOR: THE €ITY OF SAN DIEGO

pate_ . $C —5//@ By ﬁ/r«M

é{EPUTv CITY MANAGER

ASSIGNOR: WATT INDUSTRIES/SAN DIEGO,
INC., a California corporation

Date [—3/-84 BY /fi//////&]li’b % bt

ASSIGNEE: FAIRBANKS COUNTRY CLUB,
INC,, a California nonprofit mutual
benefit corporation

el jl ) J/;%%flfziiEEQEEZ:’/#,_ '
Date Cé;%kv&ﬁéi? ‘é%: 52?%5 %%lwfﬂzzz » : 42;a4¢aﬁ%~?&
y__/ %y{ Z e

7
. 2%2@4@?32;?¢///’
Approved as to form and legality this S day of January, 1986.

JOHN W. WITT, City Attorney

t 1\\R\ /)%\? ferim /'

Deputy A

RJC:baa(3)108
1-27-86




EXHIBIT "A"

Lot 2, Fairbanks Country Club Unit No. 1, in the City of San
Diego, County of San Diego, State of California, according to Map
thereof No. 10730, filed in the O0ffice of the County Recorder of
San Diego County, September 29, 1983.

RJIC: jw(97-1)
1-31-86




STATE OF CALIFORNIA

COUNTY OF SAN DIEGO

On January 3D, 1986 before me, the undersigned, a Notary Public in and for
said State, personally appeared J, P. Fowler ) known to me
to be the Deputy City Manager of

the City of San Diego , and

known to me to be the person who executed the within instrument on behalf of said public
corporation, agency or political subdivision, and acknowledged to me that such public

corperation, agency, or political subdivision executed the same.

SUBSCRIBED AWD SWORN TO before me on January 30, 1986,
WITNESS my hand and official seal.

N ,
. ~ 5;%?:%5 : SOUSUUA o
Signa i P VoD 7 4 7 422??“4 OFFICIAL SEAL  }

1.ORNA M. BMURT
LSS NOTARY FUSLIC - CALIFORNIA
Lorna M, Murt SAN DIEGO COUNTY
My Comm. Expices Moy 13, 1980

Namg,%f&ped or Printed) T
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CAT. NO. NN0B737
‘TO 21945 CA {1~B83)

/ r (Corporation)

STATE OF CALIFORNIA
couNTY OF __San Diego SS

On Janunary 31, 1986
said State, personally appeared __ JOSeph Davis

fijj TICOR TITLE INSURANCE_

<Te

before me, the undersigned, a Notary Public in and for

personptly Lnown.to.me.or proved tw me on the basis

of satisfactory evidence to be the person who execented

the within inszrument a5 the

Presidentiand _ R, A Wars

personallyknown Lo wne-aT
proved to me on the basis of satsfactory cvidence to be
T erson wha execures virhin instrument as the

hgigman of e/% d - of the Corporation

that executqd the within instrument and acknowledged

to me that such corporation exccuted the within instru-

ment pursyapi™~o its by-laws ar a regolution of its

board of dire D

WITNESS m; awd,zﬁi/c‘sal al, Cﬂ“’ 07(
: tf 2 - ¢ t p

4
Signature U

OFFICIAL SEAL
Juliet S, Martinez
NOTARY PUBLIC-CALIFORNIA
PRINCIPAL DFFICE IN
SAN DIEGO COUNTY

My Commission Expires July 9, 1985

Roteaeiscnenimessl

(This area for official norarizl sexl)

nfrmns ETAPLE HERE 3o

CAT. NO. NNOD737

TO 21945 CA (1-83) , fif) TICOR TITLE INSURANCE

(Corporation)

STATE OF CALIFORNIA s
COUNTY OF __ San Diego '

On Janvarv 31. 1986
said State, personally appeared __Glenn Fvans

before me, the undersigned, a Notary Public in and for

persamety— ko wre 0~ mé o7 proved to me on the basis
of satisfactory evidence to be the person who executed
the within insument zs the
President,and _dJames X, Steryers TT

peeseaihiy. knpown— .me. O
proved to me on the basis of sauisfactory evidence to be
the person who executed the within instrument 2s ic
Secrerary of the Corporation
that executed the within inscrument and acknowledged
to me that such corporation executed the within instru-
ment pursuant to its by-Jaws or a resolution of its

bozard of Hrectors, ' y
WITNESS,my hhndyand b£ficidl seal /|
: .‘ - C
Signature b( l"ﬁ\/
)

/B _

e b e

OFFICIAL SEAL

Juliet S. Martinez
ROTARY PUBLIC-CALIFORNIA
PRINCIPAL OFFICE IN
SAN DIEGD COUNTY

My Commissipn Expires July 9, 1885
4 s GBS s e

ATy a-*m:ﬁ‘E

O

{This zrez for officizl nomrial seal)
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CITY OF SAN DIEGO

THIS LEASE AGREEMENT is executed betweenvthe CITY OF SAN DIEGO, a municipal
corporation, herein called "CITY," and Fairbanks Polo Club, a California
nanprofit corporation, hereinafter called "LESSEE."

SECTION I:  USES

1.01 Premises. CITY hereby Teases to LESSEE and LESSEE leases from
CITY all of that certain real property situated in the City of
San Diego, County of San Diego, State of California, described
in Section 10.01 herein., Said real property is hereinafter
called the "premises®.

1.02 Mses. I is expressly agreed that the premises are leased to
TESSEE sotely and exclusively for the purposes of construction
and operation of a polo facility; for the {nstruction in polo
for beginning, intermediate and advanced players; polo games
and matches; boarding of horses and training of horses; and
for such other related or incidental purposes as may be first
approved in writing by the City Manager and Watt Industries/
San Diego, Inc., or its successor, and for no other purpose.

LESSEE shall not allow any activity on the premises which
would involve large assemblages 6f people or automobiles.
LESSEE specifically acknowledges that Teasehold uses are
restricted in accordance with the deed from Watt Industries/
San Diego, Inc., to the CITY recorded October 24, 1983, as
Reception No. 259343 in the County Recorder's Office of San
Diego County and LESSEE agrees to use premises in such a
manner as not to violate the restrictions contained in said
deed.

LESSEE covenants and agrees to use the premises for the above~
specified purposes and to diligently pursue said purposes
throughout the term hereof. Failure to continuousiy use the
premisés for said purposes, OT the use thereof for purposes
not expressly authorized herein, shall be grounds for termina-
tion by CITY. ’

1.03 Related Council Actions. By the granting of this lease,
either CiTv nor the Council of CITY is obligating itself to
any other governmental agent, board, commission, ar agency
with regard to any other discretionary action relating to
development or operation of the premises. Discretiopary
action includes, but is not 1imited to rezonings, variances,




1.04

1.05

environmental clearances or any other governmental agency
approvals which may be required for the development and opera-
tion of the leased premises.

Quiet Possession. LESSEE, paying the rent and performing the
covenants and agreements herein, shall at all times during the
term peaceably and quietly have, hold and enjoy the premises.
If'CITY, for any reason, cannot deliver possession of the
premises to LESSEE at the comméncement of the term, or if
during the lease term LESSEE s temporar11y d1spossessed
through action or claim of a title superior to CITY'S, then
and in éither of such events, this lease shall not be voidable
nor shall CITY be Viable to LESSEE for any loss or damage
resulting therefrom, but there shall be defermined and stated
in writing by the City Manager of CITY a proportionate
reduction of the minimum or flat rate rent for the period or
periods during which LESSEE is prevented from having the quiet
possession of all or a portion of the premises.

Fasements and Reservations,

a. CITY hereby reserves a1l rights, title and interest in
any and all subsurface natural gas, oily minerals and
water on or within the premises. LESSEE shall have the
right, at LESSEE'S sole cost, to develop and use on the
Tease premises all natural water necessary to carry out
the purpose of this lease, but it is expressly agreed
that said water shall be used only on the leased
premises., LESSEE agrees that, upon termination of this
agreement, it will Teave any wells developed or used on
the lease premises during the term of this lease in good
order and condition and that the casing shall be Teft in
place.

b. CITY reserves the right to grant and use easements or
estabTish and use rights~-of-way over, under, along and
across the leased premises for utilities, thoroughfares, °
or access as it deems advisable for the public good.

c. CITY has the right to enter the premises for the purpose
of mak1ng repa1rs to or developing municipal resources
and services.

However, CITY shall not unreasonably or substantially inter-
fere with LESSEE'S use of the preiises and will reimburse
LESSEE for physical damages, if any, to the permanent improve-
ments located on the leased premises resulting from CITY exer-
cising the rights reserved in this section. Such reimburse-
ment may include a reduction in the rent proportionate to the
amount of physical damage as determined by CITY, CITY will




pay the costs of maintenance and repair of all CITY installa-
tions made pursuant to these reserved rights.

Notwithstanding the foregoing paragraph, the CITY may remove,
without payment to LESSEE or its sublessees for its business
or physical damage to its property, the area required for the
right-of-way for roadway SF 728 from the premises should it be
necessary. Further, CITY shall reduce the rent for the
premises in proportion to the area so removed for said
roadway. In the event the removal of-property does not leave
sufficient area suitable for LESSEE'S uses, LESSEE shall have
the option to cancel the lease effective as of the first day
of the month 1id which such removal occurs.

1.06  Competent Management. Throughout, the term of this lease
agreement, LESSEE shall provide competent management of the
Teased premises to the satisfaction of the City Manager. For
the purpeses of this paragraph, "competent management” shall
mean demonstrated ability in the management and operation of a
poTo facility and an equestr1an center (if approved and
developed) and related activities in a fiscally responsible
manner.

1,07 Hours of Operation. Hours of operation are subject to prior
approval by the City Manager or his authorized representative.

1.08 Rates and Charges, Al] charges for merchandise and services
or facilities on said premises shall be subject to prior
written approval by the City Manager or his authorized
representative.

1.09  Political Activities. The leased property shall be used
exclusively for the purposes specified in Section I, USES,
hereof. The premises shall not be used for working or cam-
paigning for the nomination or election of any individual to
any public office, be it partisan or nonpartisan. Provided,
however, that LESSEE shall not be precluded from providing a
forum for open public debate by candidates such as occurs at a
"candidate forum" and similar events.

1.10  Public Use. The general public shall mot be wholly or perma-
nently excluded from any portion of the premises. LESSEE may
develop reasonable restrictions for the facility use provided
they are consistent with the rights of the general public, and
are designed to allow the LESSEE to use the premises for the
purposes specified herein. LESSEE agrees that all activities
conducted on the premises will be as stated in Section 1.02,
Uses, of this lease.




-SECTION 2:
2.01

2.02

2.03

2.04

LESSEE shall, at all times during the lease term, maintain a
CITY-approved sign identifying the property as City-owned and
available for public use consistent with the terms of this
lease. The sign shall be installed by the LESSEE at a Toca-
tion agreeable to CITY.

TERHM

Commencement. The term of this agreement shall be 26 years
commencing on the first day of the calendar month following
execution by the City Manager. '"Lease year" as used in this.
lease shall mean the 12-menth period commencing on the first
day of the calendar month following the execution of this
Tease by the City Manager.

Holdover. Any holding over by LESSEE after expiration or
termination shall not be considered a renewal or extension of
this lease. The occupancy of the premises after the expira-
tion or termination of this agreement constitutes a month-to-

month tenancy, and all other terms and conditions of this

agreement shall continue in full force and effect; provided,
however, CITY shall have the right to apply a reasonable
increase in rent to bring the rent to fair market value and to
terminate the holdover tenancy at will.

Quitclaim and Surrender of LESSEE'S Interest. On execution of
this tease, the LESSEE shall deliver to the CITY a quitclaim
deed 1n recordable form quitclaiming all its rights in the
premises. CITY may record such deed only on the expiration or
garlier termination of this Tlease. In the event the CITY
requires any subsequent quitclaim deed, the LESSEE or its
successor in interest shall deliver the same within five (5)
days after receiving written demand therefor.

At the expiration or earlier termination of this lease, LESSEE
shall surrender the premises to CITY free and clear of all
1iens and encumbrances, except those liens and encumbrances
which existed on the date of execution hereof, and in a
decent, safe and sanitary condition, and in the case of termj~
nation of this lease by CITY prior to the end of the specified
lease term any liens and encumbrances approved in writing by
the City Manager during the Tease term.

Surrender of Premises. At termination of this lease for any
reason, LESSEE shall execute, acknowledge and deliver to the
CITY, within five (5) days after written CITY demand, a valid
and recordable quitclaim deed covering all of the leasehold
premises. The premises shall be delivered free and clear of
all 1Tiens and encumbrances, and in a decent, safe and sanitary
condition.




SECTION 3:

3.01

3.02

1f LESSEE fails or refuses to deliver the required deed, the

CITY may prepare and record a notice reciting the LESSEE'S

failure to execute this lease provision and the notice will be
conclusive evidence of the termination of this lease and all
LESSEE rights to the premises.

RENT

POLO FACILITY -

PTace:of Payment. Renf-is'due:month1y in advance on or before

the first day of edch calendar month. A11 monthly rents will
be prorated during’ the first and final months of any rental
period in order to achieve payment on the first day of each
calendar month. Checks should be made payable to the City
Treasurer and mailed to the Office of the City Treasurer, City
of San Diego, P.0. Box 2283, San Diego, California 92112-4165
or delivered to 1222 First Avenue, Third Floor, San Diego,
California. . C

The place and time of payment may be changed at any time by
CITY upon thirty (30) days' written notice to LESSEE. Mailed
rental payments shall be deemed paid upon the date such
payment s postmarked by the postal authorities. LESSEE
assumes all risk of loss and late payment charges if payments
are made by mail, or if postmarks are i11egible, in which case
the'paymentxsba11 be deeried paid upon actual receipt by the
City Treasurer. :

Rent.

a. Rent Amount. The initial rent for the first year shall

be $1,000 per month. The rent for the second year shall
be $2,100 per month,

b, {1) CPI Index Adjustments. On the first day of the third

year tollowing the offective date of the lease and on the
first day of each lease year thereafter during the lease
term, the rent shall be adjusted to reflect increases in
the Consumer Price Index (cP1).

The index used will be the CPI for "A11 Urban Consumers"
for Los Angeles/lLong Beach/Anaheim, California. If this
index is no longer published, the index for adjustment
will be the U.S. Department of Labor's Comprehensive
Official Index most comparable to aforesaid index. If a
rental adjustment is calculated using an index from a
different base year than 1967, which equaled & base
figure of 100 for the CPI, the base figure used will




first be converted under a formula supplied by the Bureau
of Labor Statistics or its successor.

If the Department of Labor indices are no longer pub-
lished, another index generally recognized as authorita-
tive will be substituted by agreement of CITY and LESSEE.
If the parties cannot agree within sixty (60) days after
demand by efther party, a substitute index will be
_.selected by the Chief Officer of the Regional Office of
the Buteau of Labor Statistics or its successor, notwith-
standing continued reference herein to "CPI" in any
event.

Regardless of the index publication dates, the effective
date of the rent adjustment is as specified in this
Section 3.02, b.{1). Until the rent adjustment can be
reasonably determined by the index method, LESSEE will
continue to make payments at the existing rental rate.
When the adjustment is determined, the balance of rents
due at the adjusted rate will be paid to the CITY within
thirty (30) days. In no event shall the adjusted rent as
established by the Consumer Price Index be less than the
rent in existence immediately prior to the adjustment
date and in no event shall such adjusted rent be more
than six and one~half percent (6.5%) of the rent in
existence immediately prior to the adjustment date.

(2) Index Adjustment Computation. The rent for each
rental period following the adjustment, until the next
adjustment or other rental determination as provided
herein, shall be determined prior to the date of adjust-
ment by multiplying the rent which is effective immedi-
ately prior to said adjustment by the "adjustment figure"
gstablished as follows:

The "adjustment figure" shall be established by dividing
the "current index" by the "base figure", both as defined
herein: .

The "base figure" for the first such adjustment shall -be
a three-month average of index figures published by said
CPT using the fourth, fifth and sixth full months preced-
ing the effective date of this agreement.

To illustrate, if the lease began in May, the CPI figures
for November {sixth month), December (fifth month) and
January (fourth month) preceding May would be averaged to
establish the base figure (Example 1).




The’ "current index" shall be a three-month average of
Andex figures published: by said CPL.. The three mornths to
be used to establish said average shall be the fourth,
,:f1fth and s h‘months precedwng the adjustment date.

”?for‘each success1ve adjustment shall be
ex i figure used in the last preced1ng

Current Index 121 . ='} ;{éiiiA_ R
Base Figure 110 =1. 10 (Adjustment Figure)
' ,Effect1ve Rent % 1 10 AdJusted Rent

ﬁExam”]e 2

__§ = 1 14 (Adsustment Figure)

3;
121

»Qu'renﬁ Inde

splied by the monthly
4t period and the new
egoihg examples, if the
h, after the first adjustment
(£1,000 x 1.10). In the
$1,254 per month

In add1t1on to»the rent specified in
Y:herein: {as adjusted), on or before 60
days after ofeach. lease year, LESSEE shall remit
to CITY ten percent 04) of its gross ‘Yncome from the
" polo. faci Tity 9n excess of ten -times the rent paid during
the previous: lease year.

'7»‘Addeioné1 Reh
» SUbSéCf'l o .

Example:

The annual rent is $25 20@ per: year Say LESSEE'S gross
income 15 $300,000, then, the percentage rent due cITyY
would be ca1cu1ated as-follows:

_.Gross Income i : $300,000
Less 10 times the annua1 rent - -
for the polo facility  -$252,000

Percentage due CITY X .10
Additional rent equals S 4,800



-

RENT ~ - EQUESTRIAN CENTER (if approved and developed)

) 3.03 Minimum Rent.

d.

Minimum Rent. In the event City Council approves of the
development of an equestrian center at a future date on a
portion of the premises, CITY and LESSEE agree that the
then effective minimum rent for the entire premises
(approximately 80 usable acres) will be apportioned 75

- percent to the pelo facility and 25 percent to the eques-

trian~center. TFhe initial annual minimum rent for the
equestrian center shall be established by multiplying .25
by the then effective annual minimum rent for the entire
premises. The annual minimum rent shall become effective
upon commencement of the operation (defined as when
LESSEE begins to solicit business or receive revenue from
its equestrian center).

If the minimum rent for the equestrian center is greater
than the percentage rent as required herein below, on a
calendar month basis, then 1/12 of the annual minimum
rent is required to be paid for that month. Minimum
rents are to be paid in monthly installments on or before
the day of the calendar month when percentage rents are
due pursuant to Section 3.04,

Provided, however, in the event that the combined total
percentage rent payments and monthly installments during
any lease year equal .or exceed the required annual mini-
mum rent for that year, then, for the balance of such

year, LESSEE shall discontinue paying monthly install-

ments of the minimum rent and shall .continue paying only
percentage rents until the beginning of the ensuing lease
year, Provided further, in the event minimum rents paid
plus percentage rents paid exceeds the annual minimum
rent and also exceeds the rent which would have been paid
if the percentage rent had been paid on total gross
income, the excess over the annual minimum rent shall be
credited against the next payable rent as it becomes due.
It s the intent of this provision that the LESSEE shall
pay monthly installments of the annual minimum rent as a
guarantee against the percentage rent requirement and
that the greater of the two requirements, minimum or
percentage, whichever occurs throughout the term shall
prevail on an annual basis.

Minimum Rent Adjustment. Effective at the beginning of
the first day of the sixth lease year after the eques-

trian center operation commences and at the beginning of
each two and one-half period thereafter during the term,
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the annual minimum rent shall be eighty percent (80%) of
the annual average of actual rents paid or accrued during
the two years preceding the adjustment date. Said annual
minimum rent shall then be divided by twelve (12) to
establish the new monthly minimum rent, It is recognized
that such adjustments shall be calculated by CITY upon
comp]etion:of payments due for the preceding rental
period in order to determine the amount of the adjust-
.ments to be effective on the dates stated herein. Until
such calculations are completed, LESSEE shall continue
paying monthly minimum rents at the prior rate. Any
additional. vents determiried by the adjustment to be due
for the months preV1ous1y paid at the prior rate shall be
paid to CITY within thirty (30) days following written
notice. 1In no event shall any such minimum rent adjust-
ment result in & decrease in the minimum rent requirement
in effect immediately prior to the adjustment date.

Percentage Rents. Percentdge rents for the equestrian

center will be calculated on & calendar-month basis and
will consist of the following percentages of the gross

income resulting from the use of the premises:

Percentages Business Activities
Ten Percent (10%) A11 activities except

sale of horses not owned
by LESSEE and jncome from
vending machines.

Twenty-five Percent (25%) Of commissions or any other
compensation paid to LESSEE
or sublessees for the right
to “install or operate coin-
operated vending, game or
service machines or devices
on the premises, jncluding
telephones, or 10% of the.
gross income of any such
coin-operated machines or
devices owned, rented or

— Teased by LESSEE or sub-
lessees for use of the
premises.

Ten Percent (10%) Of actual commissions
received for brokerage of
horses,




The City Manager in his sole discretion, may approve
another percentage rate or flat rate of rent for each
other incidental service or.operation supplementary to
the permitted use(s) set forth under Uses, hereof as may
be approved in writing by the City Manager prior to
commencement of such other service(s) or operation(s).
Provided, however, any activity conducted on the premises
without prior approval by the City Manager shall be

.subject to the requirements of Section 3.09, UNAUTHORIZED

USE CHARGE, herepf.

Percentage Rate Adjustment. At Teast four months prior

to the end of the tenth year following the equestrian
center's commencement of operations, the parties hereto,
by mutual consent or through:appraisal as hereinafter set
forth, will adjust the percentage rates of LESSEE'S gross
income atiributable to the equestrian center to be paid
CITY effective upon the first day of the eleventh year
following commencement of operations. Sajd adjustment
will be made to the degree necessary to provide a fair
rental to CITY as determined by the City Manager and
LESSEE, taking into consideration the criteria set forth
in paragraph e. below. In the event that such adjustment
is not made by mutual consent prior to two months before
the end of said ten-year period, then the parties hereto
will refer the matter to appraisal under the terms
hereinafter set forth.

Percentage Rate Appraisal. In the event the parties do
not agree upon the amount of adjustment to said percent~
age rates as provided for inm the previous section, then
the adjustment shall be determined by a qualified profes~
sional independent real estate appraiser selected by
mutual consent of the parties to this agreement from the
list of appraisers approved by the CITY. In the event
the parties do not reach agreement as to selection of a
mutually acceptable appraiser, then CITY and LESSEE will
each select a qualified professional independent real
estate appraiser who in turn will select a third quali-
fied professional independent real estate appraiser who

. will be employed to set the percentage rates to be

applied to LESSEE'S gross income for the ensuing period
until the next percentage rate adjustment. In the event
a mutually acceptable third appraiser is not agreed upon
between the two selected appraisers within ten days, then
the third appraiser will be appointed by the presiding
judge of the Superior Court of the State of California,
County of San Diego, acting in his individual capacity,
upon application by either CITY or LESSEE with prior
notice thereof to the other party. 1In the event that the

-10-
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Superior Court Judge decTines to make the appointment,
the parties hereto agree that the third appraiser shall

" be promptly determined in accordance with the rules of
the American Arbitration Association. Said third
appraiser shall complete the assignment within sixty (60)
days of appointment. Each party shall pay the cost of
its own selected appraiser and both CITY and LESSEE agree
to equally share the cost of. the third mutually selected

..-0r court appointed appraiser or appraiser appointed

thiough arbitration. CITY and LESSEE agree to accepl and
be bound by the percentage rates determined by the
appraiser selected.or appointed to complete the
‘assignment. ‘ :

In establishing the percentage rates for the items under
controversy, the appraiser shall consider the CITY'S
property as a fee-simple absolute estate, as vacant and
available for a full lease term equal to the initial full
term of this lease on the open market for the authorized
purposes. of this lease. at.the commencement of the rental
period under. review. Thefappraiser will be guided by
‘prevailiﬁg-maﬁket;percentage.hatES for similar pperations
primarily within the Southern California ared, if avail-
able. 1In the event the appraisal is not completed in
time to permit the percentage adjustment to be made,
LESSEE agrees to continue-to pay rent in accordance with
the then existing lease rates and the adjustment, when
determined, will be retroactive to said effective date of
rental adjustment as hereinsbove established. Any defi-
~ ciency shall be patd by LESSEE to CITY within sixty (60)
days after determination of the new percentage rate(s).
In no event, however, shall any rent adjustment result in
any decrease in any percentage rental rate.

Payment Procedure. On or before the last day of the calendar

month following the calendar month in which the gross income

subject to rents was earned, LESSEE will provide CITY with a
correct statement from the eguestrian center together with a.
payment of rent on all applicable gross receipts in a form
selected by CITY. The statement will be signed by LESSEE or
its sublessee or an authorized agent, attesting to the
accuracy thereofswhich shall be legally binding upon LESSEE
or its sublessees. FEach statement will indicate or include as
to the equestrian center:

a. One-twelfth of the annual minimum rent until the full
* anpual rent is achieved in any lease year.

b. Total gross receipts for the subject month, itemized as
to business categories for which separate percentage
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rents are established. A gross receipts breakdown of
each business conducted on the premises must be included
when a reported category shows gross income to be from
more than one business operation.

c. The percentage rental due the CITY, computed and totaled.

d. The accumulated total of all rents previously paid for
. the current lease year.

e, Payment in the jreater of the two following amounts:
One-twelfth of the annual minimum rent or the total
percentage rent due CITY computed as described in this
section. . ‘

Gross Ipcome. "Gross income or receipts™ as used in this

Tease shall include all income resulting from the polo

"facility and the equestrian center (if approved and developed)
from whatever source derived whether recejved or to become

due. Gross income shall finclude, but not be Vimited to,
income from membership sales (except as provided in Section
3.06 herein), dues, all fees paid by members of LESSEE,
brokérdge commissions, fees and proceeds retained by LESSEE in
the transfer of a membership or sale of a membership in
LESSEE. Provided, however, gross income shall not include
federal, state-or municipal taxes collected from the consumer
{regardless of whether the amount thereof is stated to the
consumer as a separate charge) and paid over periodically by
LESSEE to a governmental dgency accompanied by a tax return or
statement as required by law. Possessory interest taxes.or
other property taxes shall not be deducted by LESSEE in
computing gross income. Gross income shall not include
refunds for goods returned for resale on the premises or
refunds of depesits. The amount of such taxes and refunds
shall be clearly shown on the books and records of LESSEE or
its sublessee, The percentage rent shall be calculated and
paid by LESSEE on the basis of said gross income whether the
income is receijved by LESSEE or by any sublessee, permittee or
Ticensee, or their agents and all gross income received by.any
sublessee, permittee, Ticensee or other party as a result of
occupancy of said premises or the operation thereof shall be
regarded as gross. income of LESSEE for the purpose of calcu-
Tating the percentage rent hereunder required to be paid by
LESSEE to CITY, except as may be otherwise specified by or
pursuant to this lease. Notwithstanding the above, income
received by any licensee or permittee as a result of any
activity that occurs without the LESSEE's knowledge or consent
shall not be regarded as gross income of LESSEE,
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3.07

Exclusions from Gross Income for Capital Expenditures.

On or before sixty (60) days after the end of each lease year,
LESSEE shall provide to CITY all vouchers, receipts, and
invoices documenting the total cost of Capital Expenditures
(defined to be those expenditures set forth in Exhibit B
herein) incurred by LESSEE during the preceding Tlease year.
Notwithstanding the provisions of Section 3.05 above; income
received by LESSEE from membership sales shall not be included
in Gross Income for purposes of calculating the percentage
rent due Gnder Sectidn 3.02(c) above, except to the extent
that such income received by LESSEE (a) during any single
Teasé year ekceeds the total cost of Capital Expenditures
incurred by LESSEE during that same Tease year, or (b) exceeds
a cumulative total of $750,000 at any time during the term of
the lease. In the event that the total cumulative income from
membersh1p saleés over the term of the lease exceeds $750,000,
all income in excess of $750,000 shall be deemed gross 1ncome
for the remainder of the term of the lease.

Inspection of Recordsl

a. - Records. LESSEE and any sublessee, permittee, or
Ticensee shall, at all times during the lease term, keep
or cause to be kept true and complete books, records and
accounts of a1l financial transactions in the operation
of the polo facility and the equestrian center (if
approved and developed) and financial transactions
resulting from the use of the. premises. The records
shall be supported by source documents such as sales
slips, daily cash register tapes, purchase invoices or
other documents as necessary to allow CITY to easily
determine the tota1 gross income.

Any retail sales or charges will be recorded by means of
cash registers or other comparable devices which display
to the customer the amount of the transaction and auto-
matically issues a receipt. The registers will be ‘
equipped with devices that Tock sales totals and other
transaction numbers and sales details that are not reset-
table. Totals registered shall be read and recorded at
the beginning and end of each business day.

In the event of admission charges or rentals, LESSEE
shall issue numbered tickets for each such admission or
rental and shall keep an adequate record of such tickets,
as well as a record of unissued tickets.

A1l retail sales and charges may be recorded by a system

other than cash registers or other comparable devices
provided such system is approved by CITY,
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Financial Statements. Within sixty (60) days after the

end of each lease year as previopusly established herein,
LESSEE will, at its expense, submit to CITY a statement
im which the total gross receipts and the corresponding
amounts of rents paid CITY from the polo facility and the
equestrian center (if approved and developed) for the
year are classified according to the categories of
business established for any percentage rental and for

..any other business conducted on or from the prem1ses

Said statement shall be signed by LESSEE or its autho-
rized agent, attesting to the accurdcy thereof, which
shall be legally binding upon LESSEE.

Right to TInspect. A11 LESSEE'S books of account, records

and supporting documentation, as described under a.
Records will be kept at least five years and made avail-
able to CITY 1in one location within the City of San
Diego. Said books and records shall be maintained sepa-
rate from all other accounts not relating to the leased
premises. The CITY, at its discretion, shall have the
right to inspect and audit the buswness of LESSEE, its
agents, sub1essees, concessionaires and licensees operat-
ing on and in conhectjon with the premises as necessary
and appropriate for CITY to determine the amounts of rent
due CITY in compliance with the requirements of this
lease.

On CITY'S request, LESSEE will promptly provide, at
LESSEE'S expense, any necessary data to enable CITY to
fully comply with all requirements of the state or
federal government for lease information or reports
concerning the premises. Such data will include, if
required, a detailed breakdown of LESSEE'S receipts and
expenses. '

Audit Cost. The full cost of the CITY'S audits will be

borne by CITY unless one or both of the following condi~-
tions exists, in which case LESSEE hereby agrees to pay

CITY'S cost of audit:

(1) The audit reveals an underpayment of more than five
percent. (5%) or more than $10,000, whichever is Jess
between the rent due as reported and paid by LESSEE
pursuyant to this lease and rent due as determined by
the audit; or

(2) LESSEE has failed to maintain complete and true
books, records, accounts and supporting source
documents in strict accordance with the Inspection
of Records Section.
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LESSEE shall pay any deficiency determined by the audit
plus interest on such amount as defined in the Delinguent
Rent provision of this Jease within thirty (30) days of
notice thereof’by CITY. CITY will credit ahy overpayment
against incoming rents. Any overpayment determined after
the end of this Tease:will be refunded by CITY within
thirty (30) days of” confurmat1on by the City Manager of
the aud1t findings.

e. fDefauT% LESSEE*S failure to keep complete and accurate
records by means of double entry bookkeepwng and make
them available for CITY inspection is, Tike all other °
failures to comply with covenants of this lease, a breach
of. this 1ease and cause for termwnat1on

De11nquent Rent and Audit Fees. If the LESSEE fails to pay

the rent when due, the LESSEE will pay in addition to the
unpaid rents, f1ve percent (5%) of the delinquent vent, If

the rent 15 sti11 unpaid at the end of fifteen (15) days, the

LESSEE shall pay an additional five ‘percent (5%) [being a

total of ten percent (10%)] which s hereby mutually agreed by

the’ parL1es to be appropriate to compensate CITY for Toss

resulting from rental de11nquency, including Tost interest,
opportunities, Tegal costs, and the cost of servicing the

delinquent account.

In the event that the CITY audit, if applicable, discloses
that the rent for the audited per1od has been underpaid in
excess of five percent (5%) of the total required rent, then
LESSEE shall pay CITY the cost of the audit plus ten percent
(10“) per year on the amount by which said rent was underpaid
in addition to the unpaid rents as shown to be due CITY as
compensation to CITY for administrative costs and loss of
interest as previously described herein. In the event the
CITY audit discloses that the unpaid rent is less than five’
percent of the total rent, then in the event LESSEE fails to
pay said unpaid rent within thirty (30) days after written
notice from CITY, an additional fee of ten percent (10%) of
said unpaid amount shall be added to the unpaid amount to
compensate CITY for costs and losses due to such nonpayment.
LESSEE agrees to pay such amounts and further agrees that the
specific late chdTges represent a fair and reasonable estimate
of the costs that CITY will incur from LESSEE'S late payment.
Acceptance of Tlate charges and any portion of the late payment
by CITY shall in no event -constitute a waiver of LESSEE
default with respect to late payment, nor prevent CITY from
exercising any of the other rights and remedies granted in
this Tease.

~15-




3.09

SECTION 4:
4.01

4.02

Unauthorized Use Charge. LESSEE will pay CITY twenty percent
(20%) of the gross receipts for any service or use that is not
permitted by this lease. This payment §s subject to the due
date provided in this lease for rental payments, and the
provision for delinquent rent. The existence of the twenty .
percent (20%) charge in this clause and the payment of this
charge or any part of it, does not constitute an authorization
for a particular service or use, and does not waive any CITY
rights to terminateé a service or use or to default LESSEE for
participating in or allowing any unauthorized use of the
ledsed premises.

ASSIGNMENT

Time 95 of Essence; Provisions Binding on Successors. Time is
of the essence of a11 of the terms, covenants and conditions
of this lease and, except as otherwise provided herein, all of
the terms, covenants and conditions of this Tease shall apply
to, benefit and bind the successors and assigns of the respec-
tive parties, jointly and individually.

Assignment and Sublefting. Subject to prior CITY approval in
each instance, LESSEE may assign this Tease and any interest
herein and may sublease any portion hereof to an assignee or
sublessee who has, in the opinion and in the sole and absolute
discretion of the City Manager, the financial capability and
overall competence to successfully operate the assigned or
subleased portion of the premises in a manner at least compa-
rable to the operations of LESSEE. This lease and any
interest herein shall not be assignable by operation of law
without the written consent af the CITY. "Assignment," for
the purposes of this clause shall include any transfer of any
ownership interest in this lease by LESSEE or by any partners,
principals, or stockholders, as the case may be, from the
original LESSEE, its general partners, or principals.

Approval of any assignment or sublease shall be conditioned
upon the assignee or sublessee agreeing in writing that it
will assume the rights and obligations thereby assigned or .
subleased and that it will keep and perform all covenants,
conditions and provisions of this agreement which are applica-
ble to the rights acquired. The City Manager may require, as
a condition to approval of any sublease or assignment, that
the proposed sublessee or assignee pay additional rent to CITY
to equal the full fair market rent justifiable at the date of
such proposed sublease or assignment and that this lease or
the requested sublease otherwise be revised to comply with
standard CITY Tease requirements that are then current.
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4.03

Encumbrance. Subject to prior consent by the CITY, which
shall not be unreasonably withheld, LESSEE may encumber this
Tease, its leasehold estate and its improvements thereon by

deed of trust, mortgage, chattel mortgage or other security

instrument to assure the payment of a promissory note or notes
of the LESSEE, upon the express condition that the net pro-
ceeds of such loan or Toans be devoted exclusively to. the
purpose of developing the leased premises in accordance with
the section. hereof entitled Development Plan; however, a
reasonable portion of the Toan proceeds may be disbursed for
payment of incidental costs of construction, including but not
Timited to the following: off-site improvements for service
of the premises; on-site improvements; escrow charges;
premiums for hazard insurance, or other insurance or bonds
required By CITY; title insurance premiums; reasonable Toan
costs such as discounts, interest and commissions; and archi-
tectural, engineering and attorney's fees and such other nor-
mal expenses incidental to stuch construction.

Any subsequent encumbrances on ‘the premises or on any perma-
nent improvements thereon must first have the approval, 1in

writing, of the City Manmagér. Such subsequent encumbrances

shall also be for the exclusive purpose of development of the

© premises. Provided, however, after the premises are fully

developed in dccordance with said development plan to the
satisfaction of the City Manager, proceeds from refinancing or
from such subsequent encimbrances may be used to reduce
LESSEE'S equity so Tong as there is also substantial benefit
to the CITY therefrom. The City Manager shall have the sole
and absolute diséretion to approve or disapprove any such
proposed subsequent encumbrance, including but not limited to
amending the lease to provide then current rents and
provisions.

In the event any such approved deed of trust, mortgage or
other security type instrument should at any time be fin
default and be foreclosed or transferred in lieu of foreclo-
sure, the CITY will accept the approved mortgagee or bene- -
ficiary thereof as its new tenant under this lease with all
the rights, privileges and duties granted and imposed in this
lease.

Any default, foreciosure or sale pursuant to said deed of
trust, mortgage or other security instrument, shall be invalid
with respect to this lease without prior notice thereof to and
approved by CITY. Upon prior approval by CITY, said mortgagee
or beneficiary may assign this lease to its nominee, if nomi-
nee is a reputable, qualified and financially responsible
person in the opinion of CITY. Any deed of trust, mortgage or
other security instrument shall be subject to all of the
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terms, covenants and conditions of this lease and shall not be
deemed to amend or alter any of the terms, covenants or
conditions hereof.

Defaults and Remedies.

a.

Default. In the event that:

(1) LESSEE shall default in the performance of any
*  govenant or. condition required by this lease to be
performed by LESSEE and shall fail to cure said
default within thirty (30) days following written
notice thereof from CITY; or

(2) LESSEE shall voluntarily file or have involuntarily
filed against it any petition under any bankruptcy
oy insolvency act or law; or

(3) LESSEE shall be adjudicated a bankrupt; or

(4) LESSEE shall make a general assignment for the
benefit of creditors;

then CITY may, at its option, without further notice or
demand tpon LESSEE or upon any person claiming through
LESSEE, immediately terminate this lease and all rights
of LESSEE and of all persons claiming rights through
LESSEE to the premises or to possession thereof; and CITY
may enter and take possession of the premises. Provided,
however, in the event that any default described in
Paragraph a.(1) of this section is not curable within
thirty (30) days after notice to LESSEE, CITY shall not
terminate this lease pursuant to the default {if LESSEE
immediately commences to cure the default and diligently
pursues such cure to completion.

In the event that there is a deed of trust or mortgage on
the leasehold interest, CITY shall give the mortgagee or
beneficiary written notice of the default or defaulis
complained of, and the mortgagee or beneficiary shall
have thirty (30) days from such notice to cure the
default(s) .ar, if any such default is not curable within
thirty (30) days, to commence to cure the default{s) and
diligently pursue such cure to completion. The thirty-
day period may be extended during such time as mortgagee
or beneficiary pursues said cure with reasonable
diligence.
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Remedies. If the mortgagee or beneficiary shall be
Tequired to exercise its right to cure said default or
defaults through 1itigation or through foreclosure, then
CITY shall have the option of the following courses of
action in order that the default or defaults may be
expeditiously corrected:

)

(2)

CITY may correct said default or defaults and charge
the costs thereof to the account of the LESSEE,
which charge shall be due and payable on the date
that the rent is néxt due after presentation by CITY
to LESSEE and mortgagee or beneficiary of a state-

ment of.said costs.

CITY may correct said default or defaults and may
pay the costs thereof from the proceeds of any

.insurance fund held by CITY, CITY and LESSEE or by

CITY and mortgagee or beneficiary, or CITY may use

the funds of any faithful performance or cash bond

on deposit with CITY, or CITY may call on the bond-
ing agent to correct the default or defaults or to
pay the costs of correction performed by or at the
direction of CITY.

CITY may terminate this lease as to the rights of

LESSEE by assuming or causing the assumption of

Tiability for any trust deed or mortgage, LESSEE
agrees to assume and pay any and all penalties or
bonuses required by the beneficiaries, trustees or
mortgagees as a condition for early payoff of the
related obligations by CITY. CITY may, as an alter-

native, substitute for the terminated LESSEE a new

LESSEE reasonably satisfactory to the mortgagee or

beneficiary. Any. reasonable cost incurred by CITY

in releasing to a new tenant shall be the responsi-
bi1ity of the terminated LESSEE, and LESSEE hereby

agrees to reimburse CITY for any such costs.

Should the default or defaults be noncurable by LESSEE,
then any Tender holding a beneficial interest in the
Teasehold whose quatifications as an assignee have been
approved by—CITY shall have the absolute right to substi-
tute itself to the estate of the LESSEE hereunder and to
commence performance of this lease. If such mortgagee or
beneficiary shall give notice in writing of its election
to so substitute itself within the thirty-day period
after receiving written notice by CITY of the default and
the default, if curable, is cured by such mortgagee or
beneficiary, then this lease shall not terminate pursuant
to the default. In that event, the CITY expressly
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consents to the substitution and authorizes the mortgacee
or beneficiary to perform under this lease with all the
rights, privileges and obligations of the LESSEE, subject
to cure of the default, if possible, by mortgagee or
beneficiary. LESSEE expressly agrees to assign all its
interest in and to its Teasehold estate to mortgagee or
beneficiary in that event.

. Abandonment by LESSEE. Even though LESSEE has breached

the lease and abandoned the property, this lease shall
continue in effect for.so long as CITY does not terminate
this lease, and CITY may enforce all its rights and reme-
dies hereunder, including, but not limited to, the right
te recover the rent as it becomes due, plus damages,

Waiver. Any CITY waiver of & default is not a waiver of
any other default. Any waiver of a default must be in
writing and be executed by the City Manager in order to
constitute a valid and binding waiver. CITY delay or
failure to exercise a remedy or right is not a waiver of
that or any other remedy or vight under this Tease. The
use of one remedy or right for any default does not waive
the use of another remedy or right for the same default
or for another or later default. The CITY'S acceptance
of any rents is not a waiver of any default preceding the
rent payment. CITY and LESSEE specifically agree that
the property constituting the premises is CITY-owned and
held in trust for the benefit of the citizens of the City
of San Diego and that any failure by the City Manager or
the CITY staff to discover a default or take prompt
action to require the cure of any default shall not
result in an equitable estoppal, but the CITY shall at
all times, subject to applicable statute of limitations,
have the Tegal right to require the cure of any default
when and as such defaults are discovered or when and as
the City Council directs the City Manager to take action
or require the cure of any default after such default is
brought to the attention of the City Council by the City
Manager or by any concerned citizen.

Eminent Domain. If all or part of the premises is taken

through condemnation proceedings or under threat of condemna-
tion by any public authority with the power of eminent domain,

the interests of the CITY and LESSEE (or beneficiary or

mortgagee), will be as follows:

a.

In the event the entire premises are taken, this lease
shall terminate on the date of the transfer of title or
possession to the condemning authority, whichever first
oCcCcurs.
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5.01

In the event of a partial taking, if, in the opinion of
the CITY, the remaining part of the premises is unsuit-
able for the lease operatiom, this lease shall terminate
on the date of the transfer of title or possession to the
condemning authority, whichever first occurs.

In the event of a partial taking, if, in the opinion of
the CITY, the remainder of the premises is suitable for

--continued lease operation, this lease shall terminate in
regard~to the portion taken onm the date of the transfer

of title or possession of the condemning authority,
whichever occurs Tirst, but-shall continue for the por-
tion not taken. The minimum rent shall be equitably
reduced to reflect the portion of the premises taken.

Award. ATl monies awarded in any such taking shall
belong to CITY whether such taking results in diminution
in value of the leasehold .or the fee or both; provided,
however, LESSEE shall be entitled fo any award attribut-

able to the taking of, or damages to, LESSEE'S then

remaining Teaséhold -interest in installations or improve-

ments of LESSEE.. CITY shall have no Tiability to LESSEE
for any award not provided by the condemning autherity.

Transfer. CITY has the right to transfer the CITY’S

Tnterests in the premises, in 1feu of condemnation, to
any authority entitled to exercise the power of eminent
domain. If-a transfer occurs, the LESSEE shall retain
its possessory interest in the fair market value of any
improvements placed on the premises in dccordance with
this lease. .

No Inverse Condemnation. The exercise of any CITY right

under this lease shall not be interpreted as an gxercise

of the power of eminent domain and shall mot impose any
11abi1ity upon CITY for inverse condemnation.

INSURARCE RISKS/SECURITY

Indemnity. LESSEE at all times shall relieve, indemnify,
protect and save-€ITY and any and all of its boards, officers,
agents and employees harmless from any and all claims and
demands, actions, proceedings, losses, liens, costs, judg-
ments, civil fines and penalties of any nature whatsoever in
regard to or resulting from the use of the premises,
including, but not Tlimited to, expenses incurred in legal
actions, death, injury or damage that may be caused directly
or indirectly by:
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Any unsafe or defective condition in or on the premises
of any nature whatsoever which may exist by reason of any
act, omission, neglect, or any use or occupation of the
premises,

Any operation, use or occupation conducted on the
premises,

 Any act, omission or negligence on the part of LESSEE,

its employees, agents, sublessees, invitees, licensees;
or . .

Any failure by LESSEE to comply or secure compliance with
any of the lease terms or conditions., .

Insurance., LESSEE shall take out.and maintain at all times

during the term of this lease the following insurance at its

sole expense:

a.

Public 1iability and property damage insurance in the
amount of not Tess thanm ONE MILLION DOLLARS ($1,000,000)
COMBINED SINGLE LIMIT LIABILITY with an occurrence claims
form. This policy shall cover all injury or damage,
including death, suffered by any party or parties, from
acts or failures to act by CITY or LESSEE or by autho-
rized representatives of CITY or LESSEE, on or in
connection with the use or operation of the premises.

Fire, extended coverdge and vandalism insurance policy on
all insurable property on .the premises, in an amount to
cover 100 percent of the replacement cost. Any proceeds
from & loss shall be payable jointly to CITY or LESSEE.
The proceeds shall be placed in a trust fund to be rein-
vested in rebuilding or repairing the damaged property.
If there is d mortgage or trust deed on the leasehold in
accordance with the Encumbrance section hereof, the
proceeds may be paid to the approved mortgagee or benefi-
ciary so long as adequate provision reasonably satisfac-
tory to CITY has been made in each case for the use of
all proceeds for repair and restoration of damaged or
destroyed improvements on the premises.

Conditions. ATl insurance policies will name the CITY as
an additional insured, protect the CITY against any legal
costs in defending claims and will not terminate without
sixty (60) days' prior written notice to the CITY. A1l
insurance companies must be satisfactory to the CITY and
1icensed to do business in California. A1l policies will
be in effect on or before the first day of the Tease,
except “course of construction fire insurance” shall be
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in force on commencement of all authorized construction
on the premises and full applicable Fire Insurance cover-
age shall be effective upon completion of each insurable
improvement. A copy of the insurance policy will remain
on file with CITY during the entire term of the lease.

At least thirty (30) days prior to the expiration of each
policy, LESSEE shall furnish a certificate(s) showing
that a new or extended policy has been cobtained which
~meets the terms of this lease.

Modification. CITY, at its discretion, may require the
revision of amounts and coverages at any time during the
term by giving LESSEE sixty (60) days' prior written
notice. CITY'S reguirements shall be designed to assure
protection from and against the kind and extent of risk
existing on the premises., LESSEE also agrees to acquire
any additional ipsurance required by CITY for new
;mprOVEments, 9n order to meet the requirements of this
ease.

BEccident Reports, LESSEE shall report to CITY any acci-
dent causing more thah Ten Thousand Dollars ($10,000)
worth of property damage or any serious injury to persons
on the premises. This report shall contain the names and
addresses, of the parties involved, a statement of the
circumstances, the date and hour, the names and addresses
of any witnesses and other pertiment information,

Failure to Comply. I the LESSEE fails or refuses to
take out and maintain the required insurance, or fails to
provide the proof of coverage, CITY has the right to
‘obtajn the insurance. LESSEE shall reimburse CITY for
the premiums paid with interest at the maximum allowable
Tegal rate then in effect in California. CITY shall give
notice of the payment of premiums within thirty (30) days
of payment stating the amount paid, names of the insurer
or insurers and rate of interest. Said reimbursement and
interest shall be paid by LESSEE on the first (Ist) day
of the month following the notice of payment by CITY.

Notwithstanding the preceding provisions of this Subsection
f., if LESSEE fails or refuses to take out or maintain insur-
ance as required in this lease or fails to provide proof of
insurance, CITY has the right to declare this lease in default
without further notice to LESSEE and CITY shall be entitled to
exercise all legal remedies in the event of such default.
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5.03

5.04

Waste, Damage or Destruction. LESSEE agrees to give notice to
the CITY of any fire or other damage that may occur on the
Teased premises within ten (10) days of such fire on damage.
LESSEE agrees not to commit or suffer to be committed any

waste or injury or any public or private nuisance, to keep the

premises clean and clear of refuse and obstructions, and to
dispose of all garbage, trash and rubbish in a manner satis-
factory to the CITY. If the leased premises shall be damaged
by.any cause which puts the premises into a condition which is
not decents: safe, healthy and sanitary, LESSEE agrees to make
or cause to be made full repair of said damage and to restore
the premises to the condition which existed prior to said
damage, or at the CITY'S option, LESSEE agrees to clear and
remove from the leased premises gll debris resulting from said
damage and rebuild the premisés in accordance with plans and
specifications previously submitted to the CITY and approved
in writing im order to replace in kind and scope the operation
which existed prior to such damage using for either purpose
the insurance proceeds as set forth in Section 5.02,
Insurance, hereof.

LESSEE agrees that preliminary steps toward performing
repairs, restoration or replacement of the premises shall be
commenced by LESSEE within thirty (30) days and the required
repairs, restoration or replacement shall be completed within
a reasonable time thereafter. CITY shall allow an equitable
deduction in the minimum annual rent requirement for such
period or periods that said premises are untenantable by
reason of such damage.

Security Deposit. A security deposit shall be paid to the
CITY by LESSEE in the sum of One Thousand Dollars ($1,000) on
or before the effective date of this lease. All or any
portion of the principal sum shall be available uncon-
ditionally to CITY for correcting any default or breach of .
this lease by LESSEE, LESSEE'S successors or assigns, or for
payment of expenses ‘incurred by CITY as a result of LESSEE'S
failure to faithfully perform all terms, covenants and condi-
tions of this lease.

The security deposit shall take one of the forms set out
below: —

a. Cash. Cash deposits shall be deposited with CITY and
CITY shall not be 1iable to LESSEE for any interest
thereon. Provided further, any interest earned by CITY
from such deposit or redeposit shall be and remain the
property of CITY.
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SECTION 6:
6.01

b. An instrument(s) of credit from one or more financial
institutions, subject to regulation and insurance by the
state or federal government, pledging that the funds are
on deposit and guaranteed for payment, and agreeing that
anyYor all shall be paid to CITY or ¢rder upon demand by
CITY.

The financial institution and the form of any instrumént
pledging the funds must be approved by the CITY.

LESSEE will maintain the required security deposit throughout
the Tease term and for ninety (90) days thereafter unless |
previously released by the CITY. Failure to do so shall be
considered a default and is grounds for immediate termination
of this Tease. :

In the event CITY utilizes all or any portion of the security
deposit, LESSEE shall reimburse the deposit within ten (10)
days of notice from CITY to bring the security deposit up to
the full specified -amount. :

The security or any balance thereof will be returned to the
LESSEE within ninety (90) days following expiration or termi-
nation of this lease, provided LESSEE has faithfully complied
with all terms, covenants and conditions hereof.

The security deposit may be increased by CITY proportionate to
any increased performance or rental 1iability of LESSEE upon
sixty (60) days' prior written notice from CITY of such
required increase, ‘

THPROVEMENTS/ALTERATIONS/REPAIRS

Acceptance of Premises. By signing this lease, LESSEE repre-
sents and warrants that it has independently inspected the
premises and made all tests, investigations and observations
necessary to satisfy itself of the condition of the premises.
LESSEE agrees it is relying solely on such independent inspec-
tion, tests, investigations and observations in making this
Tease. LESSEE further acknowledges that the premises are fin
the condition called for by this lease, that CITY has per-
formed all work with respect to the premises and that LESSEE
does not hold CITY responsible for any defects in the
premises. Further, LESSEE acknowledges that the premises Tie
within the floodplain of the San Dieguito River and is subject
to dnundation, the existence of reservations contained in the
deed from Watt Industries/San Diego, Inc., to the City, the
existence and location of easements encumbering the premises,
that the property does not have frontage along or access
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6.02

6.03

6.04

rights to ET Camino Real and that CITY has made no representa-
tions regarding the availability of water for use on the
premises.

Entry and Inspection. CITY reserves and shall always have the
right to enter said premises for the purpose of viewing and
ascertaining the condition of the same, or to protect its
interests in the premises or to inspect the operations con-
ducted thereon. 1In the event that such entry or inspection by
CITY discleses that said premises are not in a decent, safe,
healthy and sanitary condition, CITY shall have the r1ght
after ten (10) days' written notice te LESSEE, to have any.
necessary maintenance work done for and at the expense of
LESSEE and LESSEE hereby agrees to pay promptly any and all
costs incurred by CITY in having such necessary maintenance
work done in order to keep said premises in a decent, safe,
healthy and sanitary conditfon. Further, if at any time the
CITY determines that said premises are not in a decent, safe,
healthy and sanitary condition, CITY may at its sole option,
without additional notice, require LESSEE to file with CITY a
faithful perfprmance bond to assure prompt correction of any
condition which is not decent, safe, healthy and sanitary.
Said bond shall be in an amount adequate in the opinion of the
CITY to correct the said unsatisfactory condition. LESSEE
shall pay the cost of said bond. The rights reserved in this
section shall not create any obligations on CITY or increase
obligations elsewhere in this lease imposed on CITY,

Maintenance. LESSEE agreés to assume full responsibility and
cost for the operation and maintenance of the premises
(including 1itter and weed abatement) throughout the term.
LESSEE will make all repairs and replacements necessary to
maintain and preserve the premises in a decent, safe, healthy
and sanitary condition satisfactory to the CITY and in com-~
pliance with the Development Plan described in Section 6.12
hereof and with all applicable laws,

Improvements/Alterations. No improvements, structures or
installations shall be constructed within the premises and the
premises may not be altered by the LESSEE without prior writ-
ten approval by the City Manager. Further, LESSEE agrees that
major structural-or architectural design alterations to
approved improvements, structures or installations may not be
made on the premises without prior written approval by the
City Manager and Watt Industries/San Diego, Inc., or its
successors and such approval shall not be unreasonably with-
held. This provision shall not relieve the LESSEE of any
obligation under this lease to maintain the premises in
decent, safe, healthy and sanitary condition, including struc-
tural repair and restoration of damaged or worn improvements.
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6.05

6.06

6.07

&.08

The CITY shall not be obligated by this lease to make or
assume any expense for any ‘improvements -or alterations.

Utilities. LESSEE agrees to order, obtain and pay for all
utilities and service and installation charges in connection
with the development and operation of the Teased premises.
A1l utilities will be installed underground.

Construction Bond. Whenever there is any construction to be
performed en the premises, LESSEE shall deposit with CITY,

prior to commencement of said construction a faithful perfor~
mance bond in the amount of 100 percent of the estimated con-

struction cost of the work to be performed. The bond may be

in cash or may be a corporate surety bond or other security
satisfactory to CITY. The bond shall insure that the con-
struction commenced by LESSEE shall be completed in accordance
with the plans approved by CITY or, at the option of CITY,
that the incomplete construction shall be removed and the
premises restored ‘to a condition satisfactory to CITY. The
hond or cash will be held im trust by CITY for the purpose
specwf1ed above or at CITY'S option it may be placed in an
gscrow or other trust approved by CITY .

Liens. LESSEE will at all times save CITY free and harmless
and indemnify CITY against all claims for Tabor or materials
in connection with operat1ons, improvements, alterations or
repairs on or to the premises, and the costs of defend1ng
agaWnst such claims, 1nc1ud1ng reasonable attorney's fees

If improvements, alterations or repairs are made to the prem-
ises by LESSEE or by any party other than CITY and a 1ien or
notice of 1ien is filed, LESSEE shal] within five (5) days of
such filing either:

a. Take all actions necessary to record a valid release of
Tien, or

b. File with CITY a bond, cash, or other security acceptable
to CITY, sufficient to pay in full all claims of all
persons seeking relief under the 1ien.

Taxes. LESSEE agrees to pay, before delinquency, all taxes,
assessments and fees assessed or levied upon LESSEE or the
premises including the Tand, any buildings, structures,
machines, equipment, appliances or other improvements or prop-
erty of any nature whatsoever, erected, installed or main-
tained by LESSEE or levied by reason of the business or other
LESSEE activities related to the leased premises, including
any licenses or permits. LESSEE recognizes and agrees that
this Tease may create a possessory interest subject to
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6.09

6.10

property taxation and that the LESSEE may be subject to the
payment of taxes levied on such interest and that LESSEE shall
pay all such possessory interest taxes.

LESSEE further agrees that payment for such taxes, fees and
assessments will not reduce any rent due the CITY.

Signs. LESSEE agrees not to erect or display any permanent
banners,, pennants, flags,; posters, signs, decorations,
marquees, awnings or similar devices or advertising without
the prior written consent of the CITY. If any such unautho-
rized item is found on the.premises, LESSEE agrees to remove
the item at its expense within 24 hours notice thereof by CITY
or CITY may thereupon remove the item at LESSEE'S cost.

Qwnership of Improvements and Personal Property.

d.,  LESSEE shall have the right to remove any and all its
improvements, trade fixtures, structures and installa-
tiens or additions to the prem1seshconstructed on the
premises by LESSEE at lease termination or expiration
‘except for landscaping, frrigation systems, the club
house, storage facilities and per1meter fencing which
shall be deemed to be part of the premises and shalt
become at CITY'S gption the CITY'S property, free of all
Tiens and claims except as otherwise provided in this
Tease.

b, If the CITY elects not to assume ownership of all or any
improvements, trade fixtures, structures and installa-.
tions, CITY shall so notify LESSEE thirty (30) days prior
to termination or 180 days prior to expiration and the
LESSEE shall remove all such improvements, structures and
installations as directed by the CITY at LESSEE'S sole
cost on or before lease expiration or termination. If
the LESSEE fails to remove any improvements, structures
and installations as directed, the LESSEE agrees to pay
CITY the full cost of any removal.

c. LESSEE-owned machines, appliances, equipment (other than
trade fixtures) and other items of personal property
shall be removed by LESSEE by the date of the expiration
or termination of this lease. Any said items which
LESSEE fails to remove will be considered abandoned and
become the CITY'S property free 6f all claims and Tiens,
or CITY may at its option remove said {tems at LESSEE'S
expense.

d. If any removal of such personal property by LESSEE

results in damage to the remaining improvements on the
premises, LESSEE agrees to repair all such damage.
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e, Any necessary removal by either CITY or LESSEE which

takes® pl: beyond said expiration or termination hereof
shall reguire rental by LESSEE to CITY. at the rate in
~ effect im ,1ate1y pr1or to sa1d expiration or
’term1nat BRens ' _h’ ;”'y“

Noththstand1ng any of the forego1ng, 1n the event LESSEE
, : iy ofi ..'perganaT property used
irémises i ¥piration or -

1 have the first

6Q11;" nz Tfact required of
adror fayed by ‘reasen of
utes, unusual governmenta]

foi- 9 fre1ght gmbar-
Sontrol o

5 sayd party shall be excused
: od equal to the per1od of
owéver, this provision
tal as required pur-
or CITY ¢laim the
mirig the delay shall
fact within ten (10)

6.12 p’vgiomeptﬁPanv LESSEE agrees to.ﬁ velop the Teased

dance W th the Genera1 Deve]opment P]an

-

Fice of the C1ty Clerk wh1ch p]an is
i e 1¢e, The general contents
»are descr1bed in

ithorize changes “to-the pWan upon concur~~
\ Hatt Industr1es/San Diego; ‘Inc., or its successor,

that the basic concept may not be modified without
Cxty Council approval” and @ document evidencing any approved
changes shall be filed in the 0ffice of the City Clerk.
Failure by LESSEE to comp]y with the General Development Plan
shall constitute a major defau]t and 5ubaect this Tease to
term1nat1on by CITY.
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SECTIOR 7:
7.01

7.02

7.03

7.04

GENERAL PROVISIONS
Notices

a. MAny notice required or permitted to be given hereunder
shall be in writing and may be served personally or by
United States majl, postage prepaid, addressed to LESSEE
at the Teased premises or at such other address desig-
nated in writing by LESSEE; and to CITY as follows:

IF TQ CITY:

City Manager, Attention Property D1rector
City Administration Building

202 "C" Street, M.S. 3B

San Diega, CA 92101—4155

IF TQ LESSEE:

Fairbanks Polo Club
P.0. Box 2388
La Jolla, CA 92038

or to any mortgagee, trustee or beneficiary, as applica-
bTe at such appropriate address designated inm writing by
the respective party.

b. Any party entitled or required to receive notice under
this lease may by Tike notice designate a different
address to which notices shall be sént.

Compliance with Law. LESSEE will at all times in the con-

struction, maintenance, occupancy and operation of the premis-
es, comply with all applicable laws, statutes, ordinances and
regulations of the CITY, County, State and Federal Government,
at LESSEE'S sole cost and expense. In addition, LESSEE will ~
comply with any and all notices issued by the City Manager or
his authorized representative under the authority of any such
law, statute, ordinance, or regulation.

CITY Approval. The approval or consent of the CITY, wherever

required in this lease, shall mean the written approval or
consent of the City Manager unless otherwise specified, with-
out need for further resolution by the City Council.

Nondiscrimination. LESSEE agrees not to discriminate in any
manner against any person or persons on account of race, mari-
tal status, sex, religious creed, color, ancestry, national
origin, age or physical handicap in LESSEE'S use of the prem-
ises, including, but not limited to, the providing of goods,
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7.05

7.06

7.07

7.08

~7.09 .Capti

7.10

,_Aff1rmat1ve Acti

services, facilities, privileges;'adrantages and accom-
modatiens, and the obtaining and holding of employment.

Equal Opportunity., LESSEE agrees %o abide by the CITY'S
Affirmative Action Program for LESSEES as it exists or is
amended to the extent that,the program is applicable to this

1 A copy © . program effect1ve as of the date of this
Tease is.on file in. the C1ty C]erk 5 0ffice and by this refer-
énce 1s part heréof. The program’ S goaT is the attainment of
emp]oyment for minorities and women in all &reas of employ-
ment; in a fotal percentage as established by the CITY for its

tion- Program wach year.

Partial Inva11d1ty If y«term, covenant condition or pro-
visjon of this, Jeasé is found invalid, vo1d ot unenforceable
by a court of” competent Jur1sd1ct10n, ‘the remaining provisions
will remain in full force and effect

Legal Fees. In the event of any Titigation regarding this
Tease, the prevailing party shall be entitled to an award of
reéasonable Tegal costs, %CJwang court and attorney's fees.

-‘rds in the s1ngu1ar
when the tense requires.

; Y th
jr shall 1nc1ude the P ”ral

5. The lease Table of Contents, section headings and

s. for varipus articles and par“graphs shall not be held
s Vimit, algment or ‘describe the scope, content or

] of any or all parts of-this Tease. The numbers of the

paragraphs and pages of this Jleasg may not be consecutive.

Stich. Tack of consetutive bers is intentional and shall have

no effect oR the enforceab111ty of’ th1s 1ease.

Ent1re Understand1ng Th1s Tease conta1ns the entire
understanding. of the parties. The LESSEE, by signing this
agreement, agrees that there is no other wr1tten or oral
understandwng between the parties in respect to the Teased
premwses Each party has relied on its owr examinpation of the
premises, advice from its own attorneys, and the warranties,
representations and covenants of the Tease ftself. Each of
the parties in this lease adrees that no other party, agent or
attorney of any other party has made any promise, representa-
tion or warranty whatsoever, which-is.not contained in this
lease. The faflure or. refusal of any party fo read the lease
or other documents, inspect the premises and obtain Tegal or
other advice relevant to this transaction, constitutes a
waiver of any objection, contention or c1a1m that might have
been based on these actions. No modification, amendment or

alteration of this lease will be valid unless it is in writing

and signed by all parties.
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7.11

7.12

SECTION 8:
8.01

CITY Employee Participation Policy. It is the policy of the
CITY that all CITY contracts, agreements or Teases with
consultants, vendors or LESSEES shall include a condition that
the contract, agreement or lease shall be unilaterally and
immediately terminated by the CITY if the contractor or LESSEE
employs an individual who within the twelve months immediately
preceding such employment did in his/her capacity as a CITY
officer or employee participate in negotiations with or other-
wise have an influence on the recommendation made to the City
Council in connection with the selection of "the centractor or
LESSEE. - It 1s not the intent of this policy that these provi- -
sions apply to members of the City Council. .

Bylaws. MWembership in LESSEE'S organization shall be open te
anyone meeting the requirements of jts rules and bylaws. A1}
restrictions, rules, bylaws, and fees, if any, and changes
thereto proposed by LESSEE'S organization shall, before being
put into effect, be submitted to and receive the written
approval of the City Manager. Bylaws shall be on file in the
office of the Property Department prior to CITY execution of
this Tease.

CONDITIORS SUBSEQUENT

Termination of Lease. In the event that any of the following
should occur, and upon thirty (30) days written notice by
LESSEE to CITY, LESSEE'S abligations under the terms of this
Tease shall become voidable by LESSEE or may be suspended by
LESSEE for a period of time to be agreed upon by the parties:

a. LESSEE determines that water is not available to {rrigate
the leased premises at a cost less than thirty percent
(30%) of the annual minimum rent. (Cost shall mean the
aggregate cost of purchasing water and pumping water from
on-site wells.)

b.  LESSEE cannot obtain public Tiability insurance as
required by Section 5.02 herein or cannot obtain said
insurance at a cost less than thirty percent (30%) of the
annual minimum rent.

c. Flooding occurs which causes material damages to the
premises. In the évent that:tESSEE opts to terminate the
Tease under this provision, LESSEE shall: (a) pay to
CITY its pro rata share of rent due as calculated to the
date that the material damage occurs, and (b) remove, at
LESSEE's expense, any debris on the premises occasioned
by damage to the facilities on the premises. In the
event that the LESSEE decides to continue operations of
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8.02

the Polo Club despite material damage caused by flooding,
the rent shall be reduced in proportion to the extent of
the damage until such time as the Polo Club facilities
are restored as provided in Section 5.03.

d. LESSEE loses access to the premises, for reasons over
which LESSEF has no control, from either Via de Ta Valle
or E1 Camino Real for a period of time exceeding thirty
(30) days. .

Water Service. The CITY of San Diego does not presently have
2 water service system to- furnish water to LESSEE. The CITY,,
however, does have an existing temporary water service agree-
ment with Santa Fe Irrijgation District (hereinafter referred
to as District) which can be amended to proyvide water to the
premises. CITY will seek an amendment to the water service
agreement with the District provided LESSEE agrees to the
following:

a. LESSEE shall bear all costs of sectring temporary water

. service from the District including, but not Jimited to:

an amendment of the agreement between CITY and District,

payment of 411 applicable fees to District and construc-

tion of temporary connection to District facilities and
their removal when reguired. - ’

b. LESSEE shall connects to CITY's water system at the
request of the City Manager on or before June 30, 1993.
LLESSEE shall bear all costs of connecting to CITY's water
system for: .

(1) Payment of all applicable fees (including, but not
limited to, water capacity changes, reimbursement
and connection fees) at the time of the connection;
and

(2) Construction of all on-site and off-site water
facilities as required by the CITY's Water Utilities
Department from new subdivisions in the area at the
time of connection.

c. LESSEE may, within 90 days after the request of CITY to
connect to CITY's water system, cancel this Tease if the
terms, conditions -and costs.ef such connection are
unacceptable to LESSEE. - .
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SECTIOR 9:  STIGNATURES

IN WITNESS WHEREOF, this Lease Agreement is executed by CITY, acting by and
through its City Manager, and by LESSEE, acting by and through its Tawfully

authorized officers.

THE CITY OF SAN DIEGO

Date 25?{':%37{-45155 By ﬂ /’::iziﬁégj%///
42§;V%? ity Manager

LESSEE: FAIRBANKS POLO CLUB

N o A e

7 President

Wi v 4

Secretary

APPROVED as to form and Tegality thi§3i}m.day of WAl 19§§§

ate - By \%(JM/

Q?\ VN City Attorney X

RJC:baa(6)61
3-6-86
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10.01 Legal Description

That portion of Lot No, 1 of Fairbanks Country Club-Unit No. 1,
accord1ng to Map thereof No. 10730, in the City of San Diégo, f11ed
h -Off1ce of the County ReCOrder of the County of San D1ego,

BT

g{at the Norther1y termwnus pfithe. West Tine of sa1d Lot 13
South 89° 02 46"_East a1ong the boundary Qf Lot 1 a.d1 tance of

Aeniy a1ong
ar a d15-

'T ang]e of 21°38%43", 2 dis-
g the arc of said curve a]ong a
D 43" West 154 26 feet thence

West 105~0Q‘ eet “thence North 66 12 16" West 80 DO feet thence
South 82°40'21" West 275.00 feet to the beginning of a tangent
175,00~foot radius curve concave EasterTy, thence Southerly along the
arc of said curve through a central angle of 94°23'35", a distance of
288.31 feet; thence South 11°43'14" East 132,00 feets; thénce South
78°16 146" WEst 1,186.00 feet to the beginning of a tangent 2,930,00-
foot radius curve concave Northerly: thence Westerly along the arc of
said:.curve through a central angle of 09°12'35", a distance of 470.97
feet, the Ce Teaving the arc of said curve atong a non- tangent Tine
uSouth 83°52'53" West 553.67 feet to a linexwhich is paralle] with and
10,00 feet North of the South line of said Lot 15 thence ‘North
89°28"00" West a distancé of 625.91 feet to ‘the West Tine of said Lot
1; thence a10ng said West Tine North 00°24%12" West 722,48 feet and
horth 01°31'23" East 404.64 feet to the Point of Beginning, ekxcept
that partion of Lot 1 dedicated for Via De La Valle by City Council
Resolution 262466,
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10.02 Geperal Development Plan

The General Development Plan consists of:
Iab

b.

e.
f'
and is filed 1n the 0ffice of the City Clerk

Plot Plan
Development Schedule
Financial Plan
Schematic Elevations

Landscape Plan

Others as applicable

this lease.
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ExHi18)T "B

FAIRBANKS POLO CLUB

COST PROJECTION *

DEVELOPMENT COSTS

PHASE 1 PHASE II TOTAL
Design & Engineering $20,000 $ 10,000 $ 30,000
Irrigation System: ' .
Engiheering 5,000 3,000 8,000
2" Meter o 3,375 3,375
4% Meter A4,500 14,500
Water Blending Facility 20,000 . 20,000
Extend Pipe to East Field 4 15,000 15,000
Well Approx. 300 ft. 60,000 30,000 90,000
Main Line/Pump Station 40,000 8,000 48,000
B8 Side Role Sprinkler Lines 23,000 10,000 33,000
Purchase Grass Stolens 60,000 22,000 82,000
Planting Grass 20,000 10,000 30,000
Grading 35,000 18,125 53,125
Entrance 8,000 8,.000.
Road & Culverts 15,000 10,000 25,000
Landscaping, Draining, Irrigation 30,000 20,000 50,000
Fencing 25,000 10,000 35,000
Water Distribution Systems 20,000 15,000 35,000
Utilities Improvements 15,000 10,000 25,000
Clubhouse 125,000 125,000
Storage Facilities 10,000 10,000 20,000
Total Development Costs and
Capital Improvements $750,000

*Phe costs shown above are estimates.

LESSEE shall receive

Ffull credit for actual expenditures which may exceed line-item

estimates provided that actual expenditures for other l%ne~1tems
are commensurately below the estimated costs for thgse items and
provided further that the total deévelopmert and ggpltal improve-
ment costs claimed pursuant to Section 3.06 herein do not exceed
a total.of $750,000 during the lease term.




Addendum to Lease Agreement Between the City of San Diego, Lessor,
and Fairbanks Polo Club, Lessee

Whereas, the City Council during its hearing of the Fairbanks Polo Club
Lease requested that certain provisions be added to the agreement concern-
ing public access and construction of permanent structures on the premises.

Now, therefore, City and Fairbanks Polo Club agree to incorporate the
attached Exhibit "C" concerning public access regulations into the lease
agreement. Also, Fairbanks Polo Club wild-be required to obtain City .
Council approval prior to construction of any permanent structures (such as
the Club House) on the leasehold premises, except as otherwisé provided in
the Tease. '

In witness whereof, this addendum is executed by City, acting by and

through its City Manager, and by Lessee, acting by and through its Tlawfully
authorized officers.

THE CITY OF SAN DIEGO

Date Z/“‘Zﬁi% By __ ﬁ/b%

ﬂeputy City Manager

FATRBANKS POLO CLUB

Date f)., @_C( ” CPKG By 2::7//@”‘

Harry A, Collins

w LA

Chris A. Collins

APPROVED AS TO FORM AND LEGALITY THIS-2-0 DAY.OF (&,kafuuﬁéf' , 19%6.
£77 DADF Stncpni

TRV2 a1

“Deputy City Attdrney

RIC:st(108-2)
7-16-86
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PUBLIC ACCESS REGULATIONS

(1) During the first 18 months of the Lease Term, the Polo
Club shall be permitted to restrict or prohibit public access to
any and all areas of the Polo Club site. Thig temporary
restrictive period is needed to insure that the grass for the
polo fields is allowed to fully mature, Fencing,.posting signs,
chaining access roads, and any other means reasonably necessary
to control pedestrian, horse, and vehicular traffic on the Polo

Club site shall be allowed during this period; provided, however,

that the Public Trail (indicated in red on the site plan attached
hereto as Exhibit "A"™ and incorporated herein by reference) shall
remain open to the public at all times.

(2) At such time as the grass on those polo fields
developed during Phase I has matured such that polo matches may
be played on the fields, the following regulations shall govern
public access to the Polp Club site: ,

(a) The Public Trail (shown in red on Exhibit "A")

shall remain open to the public at all times.

(b} .The polo field areas (shown in yellow on Exhibit
"a") shall be open to the public during daylight hours for
passive uses {i.e., spectating, picnicking) which do not
interfere with use of the Polo Fields by Polo Club menmbers
practicing or playing polo nor with maintenance, planting,
watering, or other normal operations of the Polo Club, The Polo
Club may reasonably direct the public to designated areas to
provide a safety buffer between the public and the operations of
the Polo Club. Spectators at the polo matches or practices. shall

be granted priority of use over other members of the public.

Public access to the Polo Club site shall be prohibited after
daylight hours.

(c) Only Polo Club members and their invitees shall be
allowed to play polo on the Polo Club facilities. Equestrian use
of the Polo Club site by non-members shall not be permitted,

(d) Unless specifically authorized by the Polo Club,
motorized vehicles shall be allowed only where designated or
directed by Polo Club management.,

(e) Due to safety considerations, certain areas of the
Polo Club site must necessarily be limited to use by Polo Club
members and invitees only. Accordingly, those areas shown in
blue and brown on Exhibit "A" shall be reserved for horse-related
activities (e.g., corrals, barns, exercise facilities, etc.).
The publlc shall not be permitted in these areas without prior
duLnorlzatlon from the Polo Club.




(£) Notwithstanding any of the above, the Polo Club
reserves the right to restrict public access to the Polo Club
site during certain special events (e.g., charity fund-raisers
sponsored by the Polo Club, charity fund-raisers sponsored by
groups other than the Polo Club, tournaments, etc.) . Such
restrictions may be necessary in order to insure that only
ticketed spectators are allowed to attend the special events,

(g) No animals, other than horses and seeing-eye dogs,
shall be allowed on the Polo Club premises .without prior
authorization from the Polo Club.

{(h) The Polo Field in the northeast corner of the Polo ’
Club site (to be developed during Phase II) shall not be open to
public access until a road is built on the gite to access the
field. At stch time as the road is provided, public access shall
be governed by the provisions above.

(1) The areas designated for particular uses on the
color coded site plan attached hereto as Exhibit "A"™ may be
subject to change as the plans for the Polo Club evolve.
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RESOLUTION NUMBER R- bOu<SH

ADOPTED ON MAR 17 1986

BE IT RESOLVED, by the Council of The City of San Diege, that
the City Manager is hereby authorized and empowered to execute,
for and on behalf of The City of San.Diego, a lease agreement
with FAIRBANKS POLO CLUB, a California nonprofit corporation, for
City~owned open space property north of the Fairbanks Country
Club Golf Course, under the terms and conditions set forth in

that lease agreement on file in the office of the City Clerk as

Document No. RR“mEﬁ§§§§§¥§,

APPROVED: JOHN W. WITT, City Attorney

By ‘m/’l /{(Mu\.

Ha¥old 0. Valderhaug
Deputy City Attorney

HOV:ps
03/11/86
Or.Dept:Prop.
Job:218154
R-86-1729
Form=r.none

~-PAGE 1 OF 1~
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RESOLUTION NUMBER R~

ADOPTED ON  MAR 17 1986

BE IT RESOLVED, by the Council of The City of San Diego that
it be, and it is hereby certified, that tﬁe information contained
in FINAL NEGATIVE DECLARATION'NO, EQD. 85~0785 in connection with'
the Fairbanks Polo Club lease of City-owned prdperty north of the
Fairbanks Country Club Golf Course, on file in the office of the
City Clerk, has been completed in compliance with the California
Environmental Quality Act of 1970, as amended, and the State

guldelines thereto, and that said Declaration has been zreviewed

and considered by this Council.

APPROVED: John W. Witt, City Attorney

//\),V&QQLK«\, .

Harbld 0. Valderhaug
Deputy City Attorney

By

HOV:ps
03/14/86
Or.Dept:Prop.
R-86-~1734
Form=r,neg

-PAGE 1 OF 1-
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KOTICE OF DETERMIKATION .

"TO; X County Clerk FROM: City of .an Diego
" 777 County of San Diego City Administration Building
220 H. Broadway 202 "C" Street
San Diego, CA 92101 San Diego, CA 82101

0ffice of Planning and Research
T 1400 Tenth Street, Room 121
Sacramento, CA 95814

EQD Numbeyr: EQD 85-0785 State Clearinghouse Number:
(If submitted to Clearinghouse)

Project Title: FAIRBANKS POLO CLUB - City Lease. Agreement

Project Locatfon: In the Floodplain Fringe at the corner of Via de .

14 Valle and E7 Camino Real 1in the Fairbanks Ranch Specific Plan

Avea (Lot T, BTK. #1, Fairbanks Country CIUb Subdivision, Map #10730)
Project Description: Development of a polo facility which will ~
include polo fiélds, a club house, portable corrals and pasture
areas. .

This 1s to advise that The City of San Diego City Council on
‘ {(Dectsion-making Body)
March 17, 1986 approved the abOVe described project and made the following
(date)
determinations:

1. The project in its approved form will, 2 will not, have a
significant effect on the environment.

2. ____ An Environmental Impact Report was prepared for this project
T and certified pursuant to the provisions of CEQA.

_X_ A Negative Declaration was prepared for this project pursuant
to the provisions of CEQA. Resolution R-265269.

Record of project approval may be examined at the address above.

3. Mitigation measures ~__ were, X were not, made a condition of the
approval of the project,

4, (EIR only) Findings were, X were not, made pursuant to CEQA
Guidelines Section 15001.

5. (EIR only) A Statement of Overriding Considerat1ons ___was, X was
not, adopted for this project. L

It is hereby certified that the final env1ronmenta1 report, including
comments and responses, 1s available to the general public at the office of
the Environmental Quality Division, Fifth Floor, 202 "C" Street, San Diego,

CA 92101,

Signature

Deputy City Clerk
TitTe

Revised 12/13/85

Date Received for Filina:




Passed and adopted by the Council of The City of San Diego on

MAR 17 1386 by the following votes:

vEAS: Wolfsheimer, Cleator, McColl, Struiksma, McCarty,

Martinez.

NavYs: -Jones, Gotch.

NOT PRESENT: Npne.

VACANT: _Mayor. | _

AUTHENTICATED BY:

| . ED STRUIKSMA.-:
Deputy Mayar of The City of San Diego, Califarmia

CHARLES G. AEDELNCUR
City Clerk of The City of San Deigo, Califcrnia

" JUNE A. BLACKNELL
Deputy

BY

I HEREBY CERTIFY that the above and foregoing is a full, true
and carrect copy of RESOLUTION NO. R- 265268 passed and

adopted by the Council of The City of San Deigo, Caiifornia, onl
' MAR 17 1986

g

CHARLES G. ABDELNOUR

City (\@\r of The City of San Deigo, California
(SEAL) By Ll / W
' Depiity

/\./

Rev. 7-86
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AMENDED AND RESTATED
BYLAWS OF
FAIRBANKS RANCH COUNTRY CLUB, INC.

(A California Nonprofit Mutual Benefit Corporation)

ARTICLE 1. DEFINITIONS.

"Accounting Year" shall mean the year adopted by Fair-

banks Ranch Country Club, Inc, a California Nonprofit Mutual
Benefit corporation (the "Club"), as its accounting year for
financial purposes.

"Articles" shall mean the Articles of Incorporation of

the Club.

"Board of Directors" or "Board" shall mean the gpverning

board of the Club.
"BylaWs"‘shall mean the bylaws of the Club, as amended

from time to time.

"Club" shall mean Fairbanks Ranch Country Club, Inc. a
nonprofit mutual benefit corporation of that name, incorporated
under the Nonprofit Mutual Benefit Corporation Law of California
and operating pursuant to its Articles and these Amended and

Restated Bylaws (the "Bylaws").

"Club Facilities" shall mean the golf course, clubhouse,
tennis courts, parking lots and all related improvements and

physical facilities developed by Fairbanks Founders, Ltd., a
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California limited partnership ("FFL") in the City of San Diego,
California, and operated by FFL or by the Club,

"Club Regulations" shall mean the regulations referred

to in Section 4.4 hereof.

"Director" shall mean a member of the Boafd of Directors
of the Club.

"FPamily" shall mean the spouse, and the children (by
blood, marriage or legal.adoption) aﬁd the spouses of such chil-
dren under the age of twenty-two (22) years, of a Member, whose
name shall be reg?siered with the Secretary of the Club,

"FFL" shall mean Fairbanks Founders, Ltd., a California
limited partnership, which is the sponsor of the Club, or its
successors or assigns.

“Managef" shall mean the person or persons named as such
pursuant to Section 10.1 hereof.

"Member" shall mean a Voting Member, a Social Member, a
Junior Member and such other classes of membership, if any, which
shall be created pursuant to SeétiOn 2.6, hereof.

"Joting Member" shall mean a member of the Club, pur-

suant to Section 2.1, 2;2 and 2.3 hereof.

"Membership Committee" shall mean the committee of the

Club described at Article 6 hereof.

"dpening Date" shall mean the date that, in the sole

opinion of FFL, construction of the Club Facilities is completed

and the Club Facilities are opened for use by the Members.

-



"Operating Fund" shall mean the £fund described at Sec-

tion 7.1 hereof.

"Operating Agreement" shall mean the Amended and

Restated Lease, Option.and Operating Agreement dated
; 1985 between FFL and the Club.

"Privileges of the Club" shall mean the riglt to use the

Club Pacilities and to sponsor guests to use those facilities
subject to any rules and regulations which may.from time to time
be established by the Board.

‘ "Record" or "Recorded" with reference to a document
shall mean the filing of such documenﬁ in the official records of
San Diego County, California,

ARTICLE 2. MEMBERSHIP.

SECTION 2.1. FOUNDER MEMBERSHIPS. Founder Members
shall include only those persons who are limited partners of FFL
and the corporate designee of the general partner of FFL. The
procedures hereinbelow for election to membership shall not apply
to any original limited partner of FFL or initial corporate
designee of the general partner. Founder Members shall enjoy all
of the. Privileges of the Club, plus preferred parking and a
special, assigned locker. Founder Memberships will be voting,
ﬁroprietary, assessable and transferable in accordance with the
terms of these Bylaws. Founder Memberships shall be exempt from

dues for a period of five years from the date Regular Members
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first pay dues provided the Membership is not transferred (except
within the family of a Founder Member). -Thefeafter, they will
pay the same dues applicable to Regular or Corporate Memberships,
as the case may be. The issuance of thirty-five (35) Founder
Memberships is hereby authorized.

SECTION 2.2. REGULAR MEMBERSHIPS. Only persons at

least twenty-one (21) years of age shall be eligible for Regular
Membership. Regular Members shall enjoy all of the Privileges of
the Club. Regular Memberships shall be voting, proprietary,
assessable énd transferable in accordance with the terms of these
Bylaws. The issuance of four hundred forty-four (444) Regular
Memberships i1s hereby authorized.

SECTION 2.3. CORPORATE MEMBERSHIPS. A corporation or

other entity may purchase a Corporate Membership. The membership
certificate shall be issued in the name of a person designated Ey
the Corporate Member. Said designee must be at least twenty-one
(21) years of age. Said designee will enjoy the full Privileges
of the Club, A Corporate Membership will 5e voting, proprietary
and assessable in accordance with the terms of these Bylaws.

From time to time, the Corporate Member may reguest the Club to
change the designated person on the membership certificate,
subject to Membership Committee review. The issuance of six (6)

Corporate Memberships is hereby authorized.
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SECTION 2.4. SOCIAL MEMBERSHIPS. Only persons at least

twenty-one (21) years of age shall be eligible to become Social
Members. Social Members shall enjoy all of the Privileges of the
Club except use of golf facilities, assigned lockers, and spon-
soring guests to use the golf facilities, Social Memberships
will be assessable, nonvoting, nonproprietary ghd transferable.
The issuance of four hundred (400) Social Memberships is hereby

authorized.

Section 2.5 JUNIOR MEMBERSHIPS. Only persons between

the ages of twenty-two (22) and thirty-eight (38B), inclusive, who
are the children and stepchildren (and their spouses) of Regular
or Founder Members (and their spouses) shall be eligible to
become Junior Members. Junior Members shall enjoy all the Pri-
vileges of the Club. Junior Memberships will be assessable,
nonvoting, nonprdprietary and nontransferable. A Junior Member
may purchase a Regular Membership at any time, upon payment of
the applicable membership fee for a Regular Membership. A Junio;
Membership will expiré at the time the Junior Member attains the
age of 39, Amounts previously paid for a Junior Memberhip shall
be appIiedy in full, to the membership fee payable for a Regular
Membership. The issuance of fifty (50) Junior Memberships is

hereby authorized.

SECTION 2.6. OTHER CLASSIFICATIONS. The Board may

establish other classifications of nonproprietary, nonvoting,
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nonassessable, nontransferable memberships, upon such conditions
and with such privileges as the Board in its discretion shall

determine.

SECTION 2.7. 'EXTENSION OF PRIVILEGES. The Board may

extend the Privileges of the Club to such other persons and upon
such terms as the Board may from time to time prescribe.

SECTION 2.8. APPLICATION AND SELECTION. Except for

Founder Members, application and selection for membership in the
Club shall be in accordance with procedures established by the
Board of Directors and administered from time to time by the
Membership Committee pursuant to the following:

Paragraph A. Application. Every applicant shall submit

an application on a form provided by the Board which shall be
accepted by the Club's Membership Secretary only if complete.
The application éhall be deemed complete and current when all
reguired information shall have been accepted by the Club's

Membership Secretary.

Paragraph B. Selection. The Membership Committee shall

meet at regular intervals to review each current application and
interview applicants. An applicant who fails to appear for an
interview for which he was given.at least ten days' notice shall
be deemed to have withdrawn his application unless the Membership
Committee shall excuse the absence. After such investigation and

consultation as it may deem necessary, the Committee shall vote
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whether or not to éccept the applicant and immediately shall
notify the Club's Membership Secretary of its decision.

The Membership Committee shall determine, in each
instance in which its decision with respect to an applicant is
favorable, that the applicant has established and enjoys a repu-
tation in his business and social communities for honesty and
personal integrity.

In no event shall membership criteria, as determined by
the Board, discriminate in any manner against any person or
persons on account of race, marital status, sex, religious creed,
color, ancestry or national origin; such membership criteria as
are applied at any time shall be applied uniformly to all persons
who then are applicants for the same class of membership.

Paragraph C. Notification. Immediately upon receipt of

the decision of the Membership Committee as to an applicant, the
Club's Membership Secretary shall notify the applicant of the
result. If the applicant is not elected to membership,.the Club
may refuse to receive a reapplication for ahy form of membership
for a period of up to one year from the date of failure of elec-
tion. .If the decision is favorable, the requisite notice shall
be a Notice of Election in such form as the Board of Directors
shall establish. The Notice of Election to a membership shall be
accompanied by copies of the Club Regulations, the Articles and

the Bylaws.
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Paragraph D. Membership Fee and Notification. For so

long as the provisions of Article 8 hereof shall be in effect,
any membership fee shall be determined and paid in such amount
and manner, and certification shall be made and notices given in
such manner and at such time, as provided in or pursuant to that
Article. Thereafter, the membership fee shall be such amount and
payable in such a manner as the Board.of Directors may determine
from time to time; provided, that at any one time the membership
fee and terms of payment of the membership fee shall be uniform
for all prospective members of each respective class. Upon
receipt of the requisite fee, the Club's Membership Secretary
shall notify the prospective member and the membership shall
become effective as of the date of such notification.

Paragraph E. Membership Certificate. The Board may

provide for issuance of certificates or cards in such form as it
may determine, evidencing membership in the Club. If issued,
such certificates or cards shall be consecutively numbered and
shall set'forth at least the following: the name of the Member,
the class of membership, the date of issuance, that the Club is a
non-profit mutual benefit corporation which may not make distri-
butions to its Members during its life or on aissolution, and
that the membership evidenced by the certificate or card is
subject to restrictions on transferability, which restrictions

are on file with the Secretary of the Club and are open for
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inspection on the same basis as other records of the Club.'The
date of_issuance of each certificate or card shall be entered in:
the records of the Club by the Secretary. If aﬁy certificate or
card is lost, damaged or destroyed, a new certificate or card may
be issued upon such terms and conditions as the Board may direct.
In the case of a Corporate Member, the membership certificaté or
card shall be issued in the name of the individual designated by

the corporation or other entity.

SECTION 2.9. TERMINATION AND TRANSFER. Termination and

transfer of membership shall be as follows:

Paragraph A. Transfer or Termination of Membership. &

membership shall not be transferred or terminated except in

accordance with the terms of this Section 2.9.

Paragra?h B. General. No membership in the Club shall
be sold or transferred except as provided in these Bylaws and a
transfer made except as herein provided shall not confer upon a
transferee any of the Privileges of the Club. No Member of the
Club shall publicly advertise his membership for sale, or permit

such advertisement,

Paragraph C. Transfer Rights of Members. A transfer

"shall be accomplished in the following manner:
(1) A Member desiring to exercise his transfer rights
shall notify the Club's Membership Secretary in writing of his

desire to surrender his membership in exchange for payment ¢f the
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"Selling Price" (as hereinafter defined). The Membership Secre-
tary shall place the name of said Member next in order on a list.
which relates to the class of membership offered for sale (the
"Sellers Waiting List").

(2) Such surrender shall ngt take effect unless and
until the Club has resold such membership. Said Member may, at
any time before he has been notified that his membership has been
resold, revoke his offer to surrender by giving written notice
thereof to the Club's Membership Secretary and in such event the
Membership Secretary shall promptly remove said Member's name
from the Sellers Waiting List., However, if said Member does
revoke his offer to surrénder his membership, he may not exercise
his transfer rights for one calendar year from the revocation
date, except by ?aying a fee in addition to any transfer fees, to
be established by the Board of Directors.

(3) Upon receipt of a notice pursuant to (1) above, the
name of the accepted applicant whose name first appears on the
lapplicable waiting list shall be notified that a membership is
available for him to purchase;

(4) Upon receipt by the Club's Membership Secretary of
the'Selling Price from said accepted applicant and provided that
there is at such time an unrevoked surrender of a membership, the
Secretary of the Club shall (1) cause said membership to be

cancelled on the books of the Club, (2) issue a new membership

~-10-
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certificate to said accepted applicant and (3) within thirty (30)
days of the receipt of the Selling Price by the Club (and upon .
verification that all amounts due and owing to the Club by such
Member have been paid) pay to said surrendering Member the Sel-
ling Price, less all dues and other charges of said Member which
remain unpaid, including any required transfer fee.

(5) The term "Selling Price" means, subject to the
provisions of Article 8, below, an amount of money determined by
the Board in its sole and absolute discretion and may be deter-
mined separately by class. |

Paragraph D, Transfer Fee. Except as provided herein,

a transfer fee shall be collected by the Club in connection with
any issuance of a new membership certificate pursuant to this
Section 2.9. The fee shall be within the sole and absolute
discretion of the Board. No transfer fee shall be paid upon
changes in corporate designees or upon transfer made pursuant to
Paragraph E of this Section; provided, however, that the Board,
in its sole discretion, may impose a nominal processing fee.

Paragraph E. Transfers to Family. If a Member desires

to transfer his membership to his spouse, son or daughter such
proposed transferee shall file an application in the same manner
as any other applicant. 1If such applicant is elected to member-
ship, a new membership certificate shall be issued to such trans~

feree, provided written certification has been received by the

-11-
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Secretary of the Club declaring under penalty of perjury that
such transferee ié either the spouse,'son or daughter of the
transferor and the transferor member's membershib certificate has
been surrendered to the Club properly endorsed by the transferor
or, if applicable, by the legal representative of the transferor.

‘paragraph F. Deceased Members. The Board may, in its

sole discretion, and subject to any conditions imposed by the
Board, agree to waive all or any portion of the dues of a
deceased member. A membership may be transferred only to family
members by will or by intestate succession. In the event that
sucﬁ membership would be transferred by will or by intestate‘
succession to a person other than one of the named family mem-
bers, the legal representative of any deceased Member may exer-
cise the deceaseg Member's transfer rights. Any surrender of a
decedent's Membership must become effective within ninety (90)
days after the date of death. The Board may, at its discretion,
extend said ninety (80) day period. If no surrender becomes
effective within said ninety (90) days or any extension thereof,
the Board, after ten (10) days written notice to.such legal
representative, may offer such membership for salé to accepted
applicants, subject'to any waiting list then established, and
sell it for the Selling Price then established and pay to the
legal representative the Selling Price less the amount of any
indebtedness of the decedent or his estate then due and unpaid

and any required transfer fee.

—12..



B T I o | QUuiis VAU G DR VY

(® | (o

e L AT

The sufviving spouse of a deceased member who is legally

entitled to the membership and who does not elect to utilize

Paragraph E of this Section, "Transfers to Family", may elect,

within ninety (90) daysl(or'such extended period as the Board may

provide) of the death of the spouse, to sell said membership, and

in that event such membership will have preference over all other

memberships offered for sale.

In the event that such election is not made within (90)

days (or such extended period as the Board may provide) of the
spouse's death, any subsequent offer to sell will be placed next
in order on the Sellers Waiting List.

Paragraph G. Initial Limitation on Transferability:

Except for transfers made pursuant to Paragraphs E and F, above,
there shall be nqvtransfer of other memberships within each
respective class until all initial memberships in each such
respective class have been sold. Solely for purposes of this
Paragraph G, any membership which is reserved for individuals
purchasing homesites from Fairbanks Ranch Company, a California
general partnership or homes from Watt Industries/San Diego,
Inc., a California corporation shall be deemed to have been
sold. After all initial memberships within a particular class
are sold, transferability will be permitted subject to approval

of an applicant by the Membership Committee.

-13~-
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Paragraph H. Waiting Lists. The Board may establish

waiting lists by class of membership for (1) accepted applicants'
to whom membership is then available for issuance or transfer
(with separate waiting lists being established for accepted
applicants who are Property .Owners, as defined below, and
accepted applicants who are not Property Owners), and (2) Members
who desire to transfer their membership. Except as provided
herein, the Board shall regulate ail aspects of any waiting list
established, including, without limitation, priority on the list.

Upon acceptance by the Membership Committee, owners of
lots, homes or condominiums created on the following described
real property in the County of San Diego ("Property Owners")
shall be placed on the waiting list established for Property
Owners according:;o the date of their acceptance for membership
by the Membership Committee:

(1) Fairbanks Ranch, encompassing Lots 6 through 623 of
Tract 3877 (Unitsll through 5) as recorded in the Official
Records of San Diego County.

(2) 340 units approved by the City of San Diego as
shown on Tentative Map. 02-199-0, Lots 1 through 10, and also
shown on PRD 20-~252-0, as filed in the office of the Clerk of the
City of San Diego.

(3) 125 units approved by the County of San Diego and

known as Tentative Tract 4385.

-14~-
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Upon écceptance by the Membership Committee, accepted
applicants who are not Property Owners shall be placed on the
waiting list established for persons who are not Property Owners
according to the date of their acceptance for membership by the. -
Membership Committee,

As memberships are placed on the waiting lists main-
tained for Members of each class who desire to transfer their
memberships, such memberships will be offereé alternatively to
those persons on the waiting list established for persons who are
not Property Owners and those persons on the waiting list estab-
lished for Property Owners. 1If any accepted applicant on a
waiting list does not complete the purchase of an offered member-
ship, such membership shall be offered to the next successive
accepted applica?t on such waiting list.,

For example, -the first membership that becomes available
for transfer shall be offered to the first person on the waiting
list established for persons who are not Property Owners. If
such person does not complete the purchase of such membership, it
shall be offered to each successivé person on the waiting list
established for persons who are not Property Owners until a sale
is completed. The second membership that becomes available for
transfer shall be offered to the first person on the waiting list
established for persons who are Property Owners. If such person

does not complete the purchase of such membership, it shall be

-15-
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offered to each successive person on the waiting list established
for persons who are Property Owners until a sale is completed.
Junior Members who are Property Owners and who have
attained age 39 shall have priority over all other Property Own-
ers with respect to the purchase of a Regular Membership. Junior
Members who are not Property Owners and who have attained age 59
shall have priority over all other applicants who are not Prop-

erty Owners with respect to the purchase of a Regular'Membership;

Paragraph I. Vacancies in Memberships. When a vacancy
or vacancies shallloccur in a membership of the Club by resigna-
tion without transfer,-or by death without transfer by the legal
representative of such deceased member as herein provided, or for
any reason, the Board of Directors shall have the power to f£fill
such vacancy by election as provided in these Bylaws, and on the
payment of any required membership fee, if any such membership
fee shall be so reguired.

Paragraph J. Resignations. Any member may resign his

membership; provided, however, such resignation may be refused by
the Board. No member may resign until all indebtedness owing the
Club has first been paid in full. Such resignation shall be
submitted in writing to the Board and, upon its acceptance, shall
operate as a release and assignment to the Club of all right,
title and interest of such -member in and to the property and
assets of the Club and of all claims of whatever nature by such

member against the Club.
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Paragraph K. Sale Of A Membership Subject To Ahy

Indebtedness To The Club When Sales Price Not Sufficient To

Reimburse Club, 1In the event of the sale of any membership at a

time when there is an indebtedness to the Club wifh respect to
such membership, and in the further event that the amount of the
Selling Price of said membership, less any applicable transfer‘
fee, is insufficient to satisff such indebtedness, the former
owner of the membership shall be legally obligated to pay the
Club the unpaid balance of any such indebtedness.

Paragraph L. Exceptional Case Repurchase. The Board

may from time to time in its sole discretion and notwiths;anding
the existence of a Sellers Waiting List of Members seeking to
transfer their memberships authorize the immediate repurchase by
the Club of such;Memberships in exceptional cases whgre a Member
‘or the heirs of a deceased Member would suffer substantial hard-
ship by the placement of such Membership on a waiting list.

Paragraph M. Physical Incapacity. If a member becomes

permanently physically incapacitated to an extent that such
member is no longer able to use the Club's Facilities, such
member -may, after offering his membership for sale in the manner
set forth in Paragraph C of this Section, file a petition with
the Secretary of the Club regquesting that the payment of dues on
such membership be waived. The Board may, in its sole discre-

tion, and subject to any conditions imposed by the Board, agree
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to waive all or‘any portion of the dues on such Membership. The
Board may admit such incapacitated member as a temporary Social
Member of the Club notwithstanding the fact that no Social Mem-
berships are then available.

Paragraph N. Transfers Of Memberships By Expelled

Members. Any member who has been expelled from the Club Qhall
not be entitled fo transfer his membership or receive any sum or
amount therefor except through a transfer effectuated in the
manner hereinafter set forth. When such expulsion shall become
effective, the Board of Directors may sell such membership for
the price set by the Béard within its sole and absolute discre-
tion. The Club shall retain from the selling price of said
membership the amount of any indebtedness of said expelled member
then due and unp§id to the Club, and then remit the balance of
such selling price to said former member.

Paragraph O. Suspension. The Board of Directors,

pursuant to the Club Regulations, and the procedure for notice
and opportunity to be heard set forth in Paragraph P of this
Section, may suspend for the period of the default all rights and
privileges of Members, including without limitation the right of
a Member to vote, who shall be in defauit in the payment of any
sums due (including chérges incurred by Family or guests) for a
period in excess of one month after a bill therefor has been

given, which default shall constitute cause for suspension.
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Paragraph P. Expulsion. The Board of Directors, by a

majority vote of the Directors present at a regularly held meet-.
ing of the Board, may determine to seek expulsion of, or such
other lesser sanctions as it deems appropriate including suspen-
sion against, any Member for cause. For the purposes of this
Paragraph, the term "cause" as applied to conduct of a Memﬁer
shall mean any of the following:

(1) Default. Being in default in the pa?ment of any
sums due (including charges incurred by Family or guests) for a
period in excess of three months (3) after a bill therefor has

been given,

(2) Multiple Default. Being in default, on two occa-

sions in any twelve (12) month period or on three (3) occasions
in any twenty—foq; (24) month period, in the payment of any sums
due for a period in excess of one (1) month after a bill therefor
has been given.

(3) Felony. Conviction of a felony.

(4) Detrimental Conduct. The performance in or on the

Club Facilities, by a Member or by his spouse, of aété-which the
Board shall find to be detrimental to the best interests of the
Club. Conduét_of the Family or guests of a Member may, but
ordinarily shall not, be cause for expulsion of a Member, but may
result in denial of privileges to such Family members or guests,
in such manner and for such time as the Board of Directors may

determine.
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The determination to be made by the Board shall be that
the conduct found to be detrimental consisted of an act or acts |
sufficiently objectionable, in the judgment of the Board and in
the context of Club relations, to give discomfort and offense to
reasonable persons of the age, education and background of the
typical Member to such a degree that such persons would be.likely
to prefer not to associate further with the offending individual.

A Member shall be given notice of the determination of
the Board of cause for his expulsion not more than fifteen (15)
days after such determination has been made (the "Determination
Date"), which notice shall state the reason therefor and the time
and place of the héaring thereon, and shall be given in writing
personally to the Member whose conduct is in guestion or sent by
first class mail ‘to his last address as shown on the records of
the Club. Said hearing shall be before the Board and the place
of the hearing shall be posted in a prominent place in the club-
house of the Club not more than fifteen (15) days after the
Determination Date.

The hearing must be held not less than fourteen (l14) nor
more than ninety (90) déys after the date of such notice. All
rights and privileges of the Member shall be suspended from the
date of such notice until final disposition of the matter. Any
Member shall have the right to be present at the hearing. The

Member may elect to be heard orally or in writing.
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If the conduct in gquestion arises under subparagraph (1)
or (2) above, the hearing will not proceed unless the Board shali
receive the Secretary's certificate that all uncontested arrear-\
ages of the Member have been paid. The failure of the Member to
pay all such amounts prior to the hearing shall be taken to be
the resignation of such Member, which shall be effective oh the
date of the hearing and immediately prior to the convening of the
Board for the hearing, ané the matter shall be deemed closed,
subject to Paragraph J of Section 2.9., above.

The Board shall limit the proceedings at the hearing to
(a) the establishment, to the satisfaction of a majority of the
Directors present at the hearing, of the conduct believed to
constitute cause, (b) a statement of the Member (and of such
other persons, reasonable in number, as may be presented at the
hearing by such Member) in explanation or in mitigation of the
conduct alleged to constitute cause, (¢) statements of other
Members, if they are in support of the Member in mitigation of
such conduct, and (d) a vote of the Board. The affirmative vote
of two-thirds of the Directors present at the hearing shall be
required for expulsion of the Member, and if such vote is
achieved the expulsion will be effective immediately. If the
vote is insufficient for expulsion, the matter shall be dismissed
and any suspension of the Member based on the same conduct imme-

diately shall be rescinded, subject to Paragraph O, above, of
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this Section. A former Member who has been expelled shall not be
reinstated, except as a new applicénﬁ in accordance with Sec-

tion 2.8, above.

Paragraph Q. Income or Receipts. In the event of the

sale (upon dissolution of the Club or otherwise) or other dispo-
sition of the assets of the Club, no Member in his capacity as a
Member, shall receive any property or proceeds fherefrom, except
that Members may be repaid, upon resolution of the Board of
Directors, up to the amount of their membership fee actually paid
to the Club, for such membership. Any excess proceeds shall be
distributed in accordance with th- Club's Articles of Incorpora-
tion or, to the extent the Articles do not so provide, in accord-
ance with the Nonprofit Mutual Benefit Corporation Law of Cali-
fornia. 1In no other event shall a Member share in any income,
receipts, divisién, disposition or other enjoyment of assets of
thé Club, except to the extent of his ordinary and usual pri-
vilege of use of the Club Facilities. 1In no event shall a Social
Member, a Junior Member or a member of any other class that may
be created pursuant to Section 2.6, hereof, share in any income,
receipts, division, disposition or other enjoyment of assets of
the Club, except to the extent of his express privilege of use of

the Club Pacilities.
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Paragraph R. Corporate Memberships. Notwithstanding

anything to the contrary contained herein, Corporate Membershipé
may only be transferred under terms and conditions established by
the Board from time to time and on a case by case basis.

ARTICLE 3. VOTING, MEETINGS AND ELECTIONS.

SECTION 3.1, VOTING. Voting rights in the Club shall

be held by Voting Members only and shall be exercised as follows:

Paragraph A. Number of Votes. At any meeting of the

Members, or at any election, each.Voting Member then in good
standing shall be entitled to cast one vote.

Paragraph B. Proxies., Except as otherwise provided

herein, any Voting Member entitled to vote may attend and vote at
meetings and elections, or may vote by proxy hdlder duly
appointed by a written proxy signed by the Voting Member and
filed with the Sécretary of the Club prior to the commencement of
the meeting at which the proxy is to be exercised. A proxy shall
be for a term not to exceed eleven (ll1l) months unless otherwise
expressly provided therein, except the maximum term of any proxy
shall be three (3) years from the date of execution of the proxy,
and may be revoked by the Voting Member executing it at any time
prior to the vote pursuant thereto by written notice to the
Secretary or personal attendance and voting at a mee£ing. A
proxy shall be deemed to be revoked when the Secretéry of the

Club receives actual notice (prior to the vote pursuant thereto)
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of the default of the Voting Member in the payment of amounts
due, or of the death or judicially declared incompetence of the.
Voting Member, or of the termination of such Voting Member's
status as a Voting Member, whether by death, expulsion or other-
wise. The revocability of a Droxy which_states on its face that
it is irrevocable shall be governed by the provisions of the
Nonprofit Mutual Benefit Corporation Law of California. Payment
of arrearages so that the Voting Member is no longer in default
shall be deemed to revive an otherwise valid proxy.

SECTION 3.2. MEETINGS AND QUORUM.

Paragraph A. Annual Meetings. The first annual meeting

shall be held in the County of San Diego on a date to be desig-
nated by the Board of Directors designated by FFL pursuant to the
Operating Agreement, which is not less than ten (10) days nor
moré than ninety'(QO) days immediately following the Transfer
Date, as such date is defined in the Operating Agreement. There-
after, there shall be an annual meeting of the Members on the
first Tuesday of March of each year at 2:00 P.M. at the clubhouse
of the Club, or at such other reasonably convenient time not more
than thirty (30) days before or after such date, or at such other
place in San Diego County as may be designated by the Board of
Directors.

Paragraph B. Special Meetings. Following the holding

of the first annual meeting of the Members as provided in this
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Section, special'ﬁeetings of the Members may be called at any
time by the President of the Club, by the Board or by Voting
Members representing five percent or more qf the total voting
power of all Voting Members, to consider matters which, by the
terms of the Club's Articles or Bylaws, require the approval of
all or some of the Voting Members, or for any other proper pur-
pose. Special meetings shall be held at such place as is fixed
for the annual meetings pursuant to Paragraph A of this Section.
Except in special cases where other express provision is made by
statute, notice of such special meetings shall be given in the
same manner as for annual meetings. The notice shall specify the
date, time and place of thé meeting and the matters which will be
considered, and no other business may be considered. Upon .
request in writing to the President or Secretary of the Club by
any person entitied to call a special meeting, the officer forth-
with shall cause notice to be given to the Voting Members enti-
tled to vote that a meeting shall be held at a time fixed by the
Board not less than thirty-five (35) nor more than nipety (90)
days after the receipt of the reguest. If the notice is not
given within twenty (20) days after receipt of the request, the
person requesting the meeting may give the notice. Nothing
contained in this Paragraph shall be construed as limiting,
fixing or affecting the time when a meeting of Members can be

held when the meeting is called by an action of the Board.
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Paragraph C. Quorum. The presence at any meeting, in
person or by proxy, of Voting Members having a'majorify of the
total vote in the Club shall constitute a quorum. Suspended
Voting Members shéll not be counted in determining such total
vote. If any meeting cénnot be held because a gquorum is not
present, the Voting Members present may adjourn the meeting to a
time not less than forty-eight (48) hqurs nor more than thirty
(30) days from the time the original meeting was called. At the
subsequent meeting, the presence, in person or by proxy, of
Voting Members having one-guarter of the total vote in the Club
shall constitute a quorum. The Voting Members present at a duly
called and held meeting at which & quorum is present may continue
to transact business until adjournment notwithstanding the with-
drawal of enough Voting Members to leave less than a gquorum, if
such action take;, other than adjournment, is approved by at
least a majority of the Voting Members required to constitute a
guorum,

Paragraph D. Majority. Unless otherwise expressly

provided herein or prohibited by law, any action may be taken at
any meeting of the Members upon the affirmative vote of a major-
ity of the total vote present.

T'aragraph E. Results, After tabulation of ballots, the

Board of Directors shall notify all Members, by mail or by post-

ing of notices at the clubhouse of the Club, or both, of the
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outcome of the vote. If insufficient votes were cast to consti-
tute a quorum, the Board shall so certify, and the election shall

be of no effect.

Paragraph F. Consent of Absentees. The transactions
approved at any meeting'of Members, either organizational, annual
or special, however called and noticed, shall be as valid as
though approved at a meeting duly held after regular call and
notice, if a quorum is present either in pérson or by proxy, and
if, either before or after the meeting, each of the Vofing Mem-
bers entitled to vote and not present in person or by proxy signs
a written waiver of notice or a consent to the holding of such
meeting or an approval of the minutes thereof. The waiver of
notice or consent need not specify either the business to be
transacted or the purpose of any annual or special meeting of
Voting Members, ;xcept that if action is taken or proposed to be
taken for approval of any of the matters specified in Paragraph H
hereof, the waiver of notice or consent shall state the general
nature of the proposal. All such waivers, consents or approvals

~shall be filed with the corporate records or made a part of the

minutes of the meeting.

Paragraph G. Waiver by Attendance. Attendance by a
‘Member at a meeting shall also constitute a waiver of notice of
that meeting, except when the person objects, at the beginning of

the meeting, to the transaction of any business due to the inade-
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quacy or illegality of the notice. Also, attendance at a meeting
| is not a waiver of any right to object to the consideration of
matters required to be included in the notice of the meeting, and
not so included, if that objection is expressly made at the

meeting.

Paraagraph H. Notice of Certain Agenda Items. If action

is proposed to be taken at any meeting for approval of any of the
following proposals, the notice shall also state the'general
nature of the proposal. Member action on such items is invalid
unless the notice or written waiver of notice states the general
nature of the proposal(s):
(i) Removing a Director without cause;
(1i) Filling vacancies on the Board of Directors;
(iii) Amending the Articles or Bylaws;
(iv) Ap;roving a contract or transaction in which a
Director has a material financial interest;
(v) Adoption of a plan of distribution of assets.

Paragraph I. Manner of Giving Notice. Notice of any

meeting of the Members shall be given either personally or by "™
first-class mail, telegraphic or other written communication, ' -y
charges prepaid, addressed to each Member at the address .given by

the Member to the Club for the purpose of notice. Unless other~

wise required by statute or these Bylaws, such notice shall be

given not less than ten (10) days nor more than ninety (90) days
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prior to the date fixed for such meetings. If no address appears
on the Club's books.and no other has been given, notice shall be
deemed to have been given if either (i) notice is sent to that
Member by first-class mail or telegraphic or other written com-
munication to the Club's principal executive office, or (ii)
notice is published at least once in a newspaper of general
circulation in San Diego County. Notice shall be deemed to have
been given at the time when delivered personally or deposited in
the mail or sent by telegram or other means of written communi-
cation. An affidavit of the mailing or other means of giving any
notice of any Members' meeting may be executed by the Secretary,
Assistant Secretary, or any other person giving the notice, and
if so executed, shall be filed and maintained in the Minute Book

of the Club.

Paragrabh J. Adjourned Meetings and Notices Thereof.

Any meeting of the Members, annual or special, whether or not a
gquorum is present, may be adjourned from time to time by the
affirmative vote of a majérity of the votes entitled to be cast
and represented at such meeting in person or by proxy, but in the
absence of a guorum, no other business may be transacted at any
such meeting unless these Bylaws otherwise provide.

When any meeting of the Members is adjourned, notice of
the reconQening of the adjourned meeting shall be given as in the

case of the original meeting so adjourned unless the time and
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place for the adjourned meeting is fixed by those in attendance
at the original meeting. 1If the adjéurnment is for more than
forty-five (45) days or if after adjournment a new record date is
fixed for the adjourned meeting, a notice of the adjourned meet-
ing shall be given to eéch Voting Member of record entitled to
vote at the meeting. Eicept as aforesaid, it shall not be neces-
sary to give any notice of an adjournment or of the business to
be transacted at any adjourned meeting, other than by an

announcement at the meeting at which such adjournment is taken.,

SECTION 3.3L RECORD DATE FOR VOTING MEMBER NOTICE,

VOTING, AND GIVING CONSENTS.

Paragraph A. Record Date. For the purposes of deter-

mining which Voting Members are entitled to receive notice of any
meeting, to vote, or to give consent to corporate action without
a meeting, the B&ard of Directors may fix, in advance, é "record
date," which shall not be more than sixty (60) nor fewer than ten
(10) days before the date of any such meeting, nor more than
sixty (60) days before any such action without a meeting. Only
Voting Members of record at the close of business on the date so
fixed are entitled to notice, to vote, or to give consents, as
the case may be, notwithstanding any transfer of any membership
on the books of the Club after the record date, except as other-
wise provided in the Articles, by agreement, or in the Nonprofit

Mutual Benefit Corporation Law of California.
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Paragraph B. Failure of Board to Determine Date.

Unless fixed by the Board of Directeors, the record date for
deterﬁining those Voting Members entitled to receive notice of,
or to vote at, a meeting of Voting Members, shall be the next
business day precedingtfhe day on which notice is given, or, if
notice is waived, the next business day preceding the day on
which the meeting is held.

Unless fixed by the Board, the record date for'deter-
mining those Voting Members entitled to vote by ballot on corpo-
rate action without a meeting, when no prior action by the Board
has been taken, shall be the day on which the first written
consent is given. When prior action of the Board has been taken,
it shall be the day on which the Board adopts the resolution
relating to that action.

SECTION '3.4. ACTION WITHOUT MEETING. Any action,

including the election of Directors, which under the provisions
of the California Nonprofit Mutual Benefit Corporation Law may be
taken at a meeting of the Voting Members, may be taken without a
meeting of the Voting Members and without prior notice if (a) the
written ballot of every Voting Member is solicited, (b) the
required number of signed approvals in writing, setting forth the
action so taken, is received, (cj the number of ballots cast
within the time period specified equals or exceeds the quorum to

be present at a meeting authorizing the action, and (d) the
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number of approvals equals or exceeds the number of votes that
would be reguired to approve the action at a meeting assuming the
number of ballots cast equals the total number.of votes which
would have been cast at a meeting.

Ballots shall.be solicited in a manner consistent with
the requirements of subdivision (b) of Section 7511 and Section
7514 of the California Nonprofit Mutual Benefit Corporation Law,
or such other section which may be in effect from time to time.
All such solicitations shall indicate the number of responses
needed to meet the quorum requirement and shall state the per-
centage of approvals necessary to pass the measure submitted.
The solicitation must specify the time by which the ballot must
be received in order to be counted.

Subject to Sections 7611 and 7613 of the California
Nonprofit MutualtBenefit Corporation Law, any Voting Member
casting a ballot, or the proxy holders of a Voting Member or a
personal representative of the Voting Member or the proxy hold-
ers' or personal representative's proxy holders, may revoke the
ballot, or substitute another, by a writing recéived by the Club
prior to the time specified in the solicitation pursuant to the
preceding paragraph, but may not do so thereafter. Such revoca-
tion is effective upon its receipt by the Secretary of'the Club,

After tabulation of the ballots, the Board shall notify

all Members, by mail or by posting of notices at the clubhouse of
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the Club, or both, of the outcome of the election, If insuffi-
cient votes were cast to constitute a quorum, the Board shall so

certify, and the election shall be of no effect.

ARTICLE 4. BOARD OF DIRECTORS.

SECTION 4.1. CORPORATE POWERS. Subject to the provi-

sions of Article 8 hereof, the corporate powers of the Club shall
be vested in, exercised by and under the authority of, and the
affairs of the Club shall bg controlled by, a Board of Directors,
who shall have the exclusive right and responsibility to perform
the duties and obligations and to exercise the powers and author-
ity of the Club as set forth in the Articles and these Bylaws.
The Board may delegate the management of the activities of the
Club to any persbn or persons, executive company, or commitéee
however composed, provided that the activities and affairs of the
Club shall be ma;aged and all corporate poWérs shall be exercised
under the ultimate direction of the Board.

SECTION 4.2. QUALIFICATION AND ELECTION.

Paragraph A. Qualification. Those Directors serving as

such at the time‘of the first annual meeting at which Voting
Members shall vote, shali resign effective upon election of their
successors, and thereafter each member of the Board shall be
elected as provided in Paragraph B of this Section 4.2. Each
Directdr, other than those serving prior to the first annuél
meeting, must be a Voting Member of the Club in good standing at

the time of his election.
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Paragraph B. Election of Directors. The number of

Directors shall be nine (9). The Directors shall be classified
with respect éo the time for which they shall severally hold
office, by dividing them into three (3) classes, to be known as
Classes "A," "B," and “C." Of the Directors chosen at the first
annual meetiﬁg, Class A shall consist of three Directors, each to
. hold office for one (1) year, or until the next annual~mee£ing;
Class B shall consist of three Directors, each to hold office for
two (2) years, or until the second annual meeting; and Class C
shall consist of Three Directors, each to hold office for three
(3) years, or until the third annual meeting. At each annual
meeting, the successors to the class of Directors whose terms
shall expire in that year shall be elected to hold office for a
term of three (3) years, so that the term of office of one class
of Directors shail expire in each year,

Paragraph C. Term. Subject to Paragraphs A and B of

this Section 4.2, Directors shall serve for a term of three (3)
years or until their respective successors are elected, or until
their death, resignation or removal, whichever is earlier.

Paragraph D. Removal and Resignation. Any Director may

resign at any time by giving written notice to the President, the
Secretary or the Board. Such resignation shall be effective upon
the giving of such notice, unless the notice specifies a later

time for the effectiveness of such resignation. If the Board
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accepts the resignation of a Director tendered to take effect at
a future time, the Board shall have the power to elect a succes-
sor to take office when the resignation shall become effective.

A Director shall be deemed to have resigned, effective immedi-
ately, upon the terminafion for whatever reason of his membership
in the Club.

A Director may be removed by vote of the Voting Members;
provided, however, that unless the entire Board is removed, an
individual Director shall not be removed prior to the expiration
of his term of office if the votes cast against removal, or not
consenting in writing to such removal, would be sufficient to
elect the Director if voted at an election at which the same
total number of votes were cast ana the entire number of Direc-
.tors authorized at the time of the most recent election of Direc-
tors were then béing elected.

Paragraph E. Vacancies. A vacancy or vacancies shall

be deemed to exist in case of the death, resignation or removal
of any Director, or if the Voting Members shall increase the
authorized number of Directors but shall fail at the meeting at
which such increase is authorized or any adjournment thereof to
elect the adaitional Director(s) so provided for, or in the event
the Voting Members fail at any time to elect the full number of
authorized Directors. Except for a vacancy created by the

removal of a Director, vacancies on the Board may be filled by a

-35-—



(@ (@
vote of a majority of the remaining Directors, whether or not
less than a quorum, or by a sole remaining Director, until his
successor is elected by the Voting Members. In the event of an
increase in the authorized number of Dirgctors, no more than one
Director may be appointed by the Board, rather than elected by
the Voting Members, to £ill a vacancy created thereby. The
Voting Members may elect a Director at any time to‘fill any
vacancy not filled by the Directors. A vacancy created by the
removal of a Director shall be filled only by the vote of the
Members at a duly called annual or special meeting of Members.
Each Director so elected to £ill a vacancy shall hold office for
the balance of the term of the Director so replaced. The Voting
Members may elect a Director at any time to f£ill any vacancy not

filled by the Directors.

Paragraph F. Number of Directors. The number of Direc-

tors shall be nine (9). Such number may be changed by an amend-
ment of this Paragraph by the affirmative vote of two-thirds of
the total votes cast in person or by proxy at an election or a
meeting of Members.

SECTION 4.3. MEETINGS.

Paragraph A. Place of Meeting. All meetings of the

Directors shall be held at the clubhouse of the Club, if reason-
ably possible, and otherwkes at & place as close thereto as
reasonably possible, as designated at any time by resolution of

the Board or by written consent of a majority of Directors.
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Paragfaph B. First Annual Meeting. Immediately fol-

lowing the first annual meetiné of the Members and after each.
annual meeting of the Members, the Board shall hold a regular
meeting at the same place for the purpose of the election of
officers and the transaction of other business. Notice of such

meeting is hereby dispensed with,

Paragraph C. Regular Meetings. At each annual meeting,
the Board shall adopt é schedule of its other régular meetings to
be held during the forthcoming year. No notice shall be required
for regular meetings as scheduled.

Paragraph D. Special Meetings. Special meetings ¢f the

Board may be called at any time by the President or by one-third
of the authorized number of Difectors. Special meetings shall be
held'on four days notice by first-class mail, postage prepaid, or
on forty-eight (48) hours notice delivered personally or by
telephone or telegraph. Notice of the special meeting need not
be given to any Director who signs a waiver of notice or a writ-
ten consent to holding the meeting or an approval of the minutes
thereof, whether before or after said meeting, or who attends the
meeting prior thereto or at its commencement without protesting
the lack of such notice. BAll such waivers, consents and approv-
als shall be filed with the Club records or made a part of the

~minutes of the meeting.

-37~



(@ (@

Paragraph E. Quorum. A majority of the authorized

number of Directors shall constitute a quorum of the Board of
Directors, and if a guorum is present, in person or by telephone,
the decision of a majority of those present shall be the act of
the Board in the absence of an express statutory or other
requirement as to the matter under consideration.

Paragraph F. Action Without A Meeting. Any action

regquired or permitted to be taken by the Board may be taken
without a meeting, if all Directors individually or collectively
consent in writing to such action. Such written consent or
consents shall be filed with the minutes of the proceedings of
the Board. Such action by written consent shall have the same
force and effect as the unanimous vote of the Directors.

In the event that any Director shall be absent from four
consecutive reguiar meetings of the Board, the Board may, by
action taken at the meeting during which said fourth absence
occurs, declare the office of said absent Director to be vacant.

SECTION 4.4. CLUB REGULATIONS. The Board of Directors

from time to time and in its sole discretion may adopt, amend and
repeal; in such manner as the Board may determine, Club Regula-
tions for the interpretation and implementation of the provisions
of the Club's Articles and Bylaws. The Club Regulations shall
set forth standards and procedures for the administration, opera-

tion, maintenance and use of the Club Pacilities, and such other

_38_



(@ (@
matters as the Board may determine to be necessary and desirable,
subﬁect to Article B hereof. A copy of the Club Regulations, as
adopted, amended and repealed from time to time, shall be mailed,
posted in the clubhouse of the Club or otherwise made available

to each Member, and may be recorded.

SECTION 4.5, POWERS. Without in any way limiting the

powers provided to the Board of Directors by law, or by the
Articles or elsewhere in these Bylaws, the'Board of Directors
shall have the power (i) to make and enforce Club Regulations,
(ii) to construe and interpret, and_to,fix, enforce and rémit
penalties for any violation of, the Bylaws and Club Regulations,
(iii) to fix fees, dues and charges, (iv) to appoinf, remove and
replace the Club Manager or Managers, or other personnel, if any,
and (v) generally to do all things necessary and desirable con-
sistent with theilaws of the State of California and with the
Club's Articles and Bylaws, for the management and’éontrol of the
property and affairs of the Club.

ARTICLE 5. OFFICERS.,

SECTION 5,1. OFFICERS., The Officers of the Club shall

be: a President, one or more Vice—Presiéents,.a Secretary and a
Chief Financial Officer. If there are two or more Vice-Prési—
dents, one shall be designated the Executive Vice-President. The
Club, at the discretion of the Board, also may have one or more

Assistant Secretaries and one or more Assistant Financial Offi-
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cers and such other Officers as may be appointed in accordance
with the provisions of Section 5.3. .The President and the Execd—
tive Vice—Prgsident, if there is one, must be members of the
Board, but the other Officers need not be.. Each Officer must be
a Member of the Club in good standing at the time of his elec-
tion. One person may hold two or more offices, except that the
offices of President and Secretary shall not be held by the same
person. |

SECTION 5.2. APPOINTMENT. The Officers of the Club,

except such Officers as may be éppointed in accordance with the
provisions of Sections 5.3 or 5.5, shall be chosen annually by
the Board, and each shall hold office until resignation, removal
or disqualification to serve, or until a successor is elected and
qualifiéd.

SECTION'5.3. SUBORDINATE OFFICERS. The Board may

appoint, or may empower the President to appoint, such other
Officers as the affairs of the Club may require (including the
Assistant Secretaries and Assistant Financial Officers mentioned
in Section 5.1, above), each of whom shall hold office for such
period, have such authority and perform such duties as provided
in the Bylaws or as the Board may determine from time to time.

SECTION 5.4. REMOVAL AND RESIGNATION. Any Officer may

be removed, either with or without cause, by the Board or by any

Officer upon whom such power of removal may be conferred by the
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Board, except that only the Board shall remove an Officer chosen
by the Board.

Any Officer may resign at any time by giving written
notice to the Board, the President or the Secretary of the Club.
Any such resignation‘shéll take éffect at the date of the receipt
of such notice or any later time specified therein. Unless
~otherwise specified therein, the acceptance of such resignation
shall not be necessary to make it effective. An Officer shall'be
deemed to have resigned, effective immediately upon the terﬁina—
tion of membership in the Club, without need for written notice
or acceptance.

SECTION 5.5. VACANCIES. A vacancy in any office

because of death, resignation, removal, disqualification or for
any other cause may be filled for the remainder of the term by
the Board of Directors in the manner prescribed in this Article
for regular appointments to such office.

SECTION 5.6. DUTIES OF OFFICERS.

Paragraph A. President. The President shall be elected

by the Board from among its members. The President shall be the
Chief Executive Officer of the Club and, subject to the control
of the Board, shall have general supervision, direction and
control of the affairs and Officers of the Club. The President
shall preside at all meetings of the Board, and shall have the

general powers and duties of management, usually vested in the
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office of President of a corporation, along with such other
powers and duties as may be prescribed by the Board or these
Bylaws.

Paragraph B. Vice-President. Vice-Presidents shall be

elected by the Board, but only an Executive Vice-President need
be a Director. 1In the absence or disability of the President,
the Vice~President (or the Executive Vice-President, if there is
one) shall perform all the duties of ;he President, and when so
acting shall have all the powers of and be subject to all the
restrictions applicable to the President. The Vice-President(s)
shall have such other powers and perform such other duties as may

be prescribed from time to time by the Board or these Bylaws.

Paragraph C. Secretary. The Secretary shall be elected
by the Board, but need not be a Director. The Secretary shall
keep or cause to be kept, at the principal office of the Club or
such other place as the Board may order, a book of minutes of all
meetings of.Directors and Members, including the time and place
of holding, whether regular or special and, if special, how
authorized, the notice thereof given, the names of those present
at Directors' meetings, the number of Members and votes present
in person or by proxy at Members' meetings, the proceedings of
all such meetings and other relevant matters. |

The Secretary shall keep appropriate current records

showing all Members of the Club and their addresses, and shall
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give notice of all the meetings of the Members and of the Board
as required by these Bylaws or by law.
The Secretary shall keep the Seal of the Club in safe
custody and shall have such other powers and perform such other

duties as may be prescribed by the Board or these Bylaws.

Paragraph D. Chief Pinancial QOfficer. The Chief Finan-

cial dffiqer shall be elected by the Board, but need not be a
Director. The Chief Financial Officér shall keep and maintain
adeguate and correct accounts of the properties and business
transactions of the Club, including ac¢ccounts of its asséts,
liabilities, receipts, disbursements, gains, losses, capital and
surplus. The books of account at all reasonable times shall be
open to inspection by any Director; The Chief Financial Officer
shall deposit éll money and other valuables in the name and to
the credit of the Club with such depositories as may be desig-
nated by the Board. The Chief Financial Officer shall disburse
funds of the Club as may be ordered by the Board and shall render
to the President and to the Board, whenever they request it, an
account of all of his transactions as Chief Financial Officer and
of the financial condition of the Club. The Chief Financial
Officer shall have such other powers and perform such other
duties as may be prescribed by the Board or these Bylaws,

ARTICLE 6. MEMBERSHIP COMMITTEE. A Membership Commit~-

tee, having the powers and authority as provided in Paragraph B
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of Section 2.7;'above, and in the Club Regulations, but:sdbject
to Article 8, below, shall be appointed. It shall have at least 
three mémbers, all of whom must be Voting Members of the Club and
appointed by the affirmative vote of at least a majority of the
authorized number of Directors.

ARTICLE 7. THE CLUB BUDGET;. DUES AND CHARGES. For so

long as the provisions of Article B8, below, shall be in effect,
the Club Facilities may be owned and operated by FFL, and FFL's
budget for the operation of such facilities, the Club budget and
all dues and charges will be determined, levied and paid pursuant
to that Article. During such period, the following provisions
shall apply only to the extent they are not inconsistent with

'that Article.

o

SECTION;?.l. CLUB OPERATING FUND. There shall be a
Club operating fund, into which shall be deposited all amounts
paid to the Club as:

(a) Regular fees,

(b) Regular dues,

(c) Special or additional dues,

(d) Miscellaneous fees and éharges, or

(e) 1Income attributable to the operating fund,
and from which the Club shall make disbursements in performing

the functions for which the foregoing dues are charged.
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SECTION 7.2. CLUB DUES.

Paragraph A. Budget. At least sixty (60) days prior to

the Opening Date, the Board of Directors shall determine the
estimated budget of the Club for the balance of the accounting
year, including any operating reserves and funds for capital
improvements. The Board shall subtract from its budget estimate
any amount then in the operating fund plus an amount equal to
estimated income receivable in the balance of the accounting
year. Any sum then remaining shall be the estimated gross dues
requirement and, if approved by the Board of Directors, shall be
the total regular Club dues for the period in guestion.

Each year thereafter, at least sixty (60) days prior to
the beginning of the upcoming accounting year, the Board shall
determine its esfimated budget for the period, as provided above,
and shall subtract therefrom an amount equal to the anticipated
balance (exclusive of any reserves) in the operating fund at the
end of the prior accounting year, and an amount equal to esti-
mated income receivable in the coming accounting year. Any sum
then remaining shall be the estimated gross dues requirement and,
if approved by the Board of Directors, shall be the total regular
Club dues for the accounting year in gquestion. |

Paragraph B. .Regular Dues. When the Board of Directors

shall have made the estimates and determinations required by
Paragraph A above, total regular Club dues shall be allocated and

charged as follows:
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{1) Allocation. The total regular Club dues for the
period in guestion shall be divided by the total number of mem-
berships then outstanding; provided, that the Board may allocate
total dues in such a manner as to charge Membership classes
different amounts of dues. The resulting sum(s) for each class
shall be the share(s) which shall be allocated to each Member by
class for such period.

(2) Notice. A Notice of Dues, showing the total regu-
lar Club dues and the Member's share and stating the amoﬁnt and
number of equal payments required to pay such share, shall be
given in writing to each Member at least thirty (30) days before
the first such payment is due. Regular dues shall be payable
monthly (or may be paid annually, semi-annually or gquarterly
pursuant to Club Regulations) in advance. After the Opening
Date, the month in which a membership is issued or terminated (as
determined by the Secretary's certification thereof) shall count
-as a full month for pufposes of dues, but no dues shall be.
charged for months prior to such issuance or after such termina-
tion.

Paragraph C. Additional Dues. If at any time during

any accounting year the approved regular dues requirement shall
appear to be inadeguate for any reason (including nonpayment of
any Member's share thereof), the Board shall determine and charge

additional dues in the amount of such actual or estimated inade-
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guacy, which amount shall be charged to the Members individually
in the manner set forth in Paragraph B, above, and shall be pay—.
able to the Club in a lump sum upon a specified date, or .in such
other manner as the Board may designate.

SECTION 7.3. CHARGES. After the Opening Date, the

Board of Directors or its designated representative shall deter-
mine from time to time the separate charges which the Club may
make for individual services and for pléying privileges. Such
charges shall be published in the form of menus, fee tables and
price lists supplied to the Members or posted in the clubhouse of
the Club, or both. In addition, the Board of Directors or its
designated répresentative may establish minimum required expendi-
tures by Members for Club goods or services.

SECTION.7.4. REIMBURSEMENT AND ENFORCEMENT.

Paragraph A. Reimbursement Charge. The Board shall

levy & reimbursement charge against every Member whose failﬁre to
comply with the Club's Articles, Bylaws or Club Regulatiéns shall
cause the expenditure of funds by the Club in performance of its
functions. Such charges shall be limited to the amount so |
expended, plus interest at the maximum rate then permissible
under California law from the date expended by the Club until
paid, and shall be due and payable to the Club when levied.

Paragraph B. Enforcement'of Fees. Each amount charged

hereunder as dues, or as an additional fee or charge (including
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charges incurred by Family or guests of a Member) for use of the
Club Facilities, shall be a separate, distinct, and personal debf
and obligation of the Member against whom the same is charged.

In the event of a default in payment of any fees, the Club shall
enforce each such obligation by such means as aie provided in
these Bylaws or as the Board may determine.

ARTICLE 8. THE OPERATING AGREEMENT. FFL will be the

- owner and operator of the Club Facilities which will be used by
the Club. Pursuant to the Operating Agreement between FFL and
the Club, FFL will, upon exercise of the option contained theré-
in, transfer all of the Club Facilities to the Club. Until
purchase of the Club Facilities from FFL, many of the matters
with which these Bylaws are concerned shall be governed by the
provisions of the Operating Agreement, which for that purpose is
incorporafed herein by this reference as though set forth in full
herein.

_ ARTICLE 9. INDEMNIFICATION OF DIRECTORS, OFFICERS,

EMPLOYEES, AND OTEER AGENTS.

SECTION 9.1. Definitions. For the purpose of this

Article:

"Agent" means any person who is or was a Director,
Officer, employee, or other agent of this Club, or is or was
serving at the request of this Club as a Director, Officer,
employee, or agent of another foreign or domestic corporation,

partnership, joint venture, trust or other enterprise;
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"Proceeding"” means any threatened, pending, or completed
action or proceeding, whether civil, criminal, administrative or
investigative; and

"Expenses" includes, without limitation, all attorneys'’
fees, costs, and any other expenses incurred in the defense of
any claims or proceedings against an Agen£ by reason of his
position or relationship as Agent and all attorneys' fees, costs,
and other expenses incurred in establishing a right to indemnifi-
cation under this Article.

SECTION 9.2, SUCCESSFUL DEFENSE BY AGENT. To the

extent that an Agent of the Club has been successful on the
merits in the defense of any proceeding referred to in this
Article, or in the, defense of any claim, issue, or matter there-
in, the Agent shall be indemnified against expenses actually and
reasonably incurred by the Agent in connection with the claim.

If an Agent either settles any such claim or sustains a judgment
rendered against him, then the provisions of Sections 9.3 through
9.5 of this Article shall determine whether the agent is entitled
to indemnification.

SECTION 9.3. ACTIONS BROUGHT BY PERSONS OTHER THAN THE

CLUB. Subject to the required findings to be made pursuant to
Section 9.5 below, the Club shall indemnify any person who was or
is a party, or is threatened to be made a party, to any proceed-

ing (other than an action brought by, or on behalf of, the Club,

-49~



(@ (@

or in an action brought on the grounds that such person:was or is
engaging in self-dealing within the meaning of California Corp04
rations Code Section 5233 or by an Officer, Governor or person
granted relator status by the Attorney General, or by the Attor-
ney General for any breach of duty relating to assets held in
charitable trust), by reason of the fact that such person is or
was an agent of the Club, against expenses, judgments, f£ines,
settlements and other amounts acﬁually and reasonably incurred in
connection with the proceeding.

SECTION S8.4. ACTION BROUGHT BY OR ON BEHALF OF THE

CLUB.

Paragraph A, Claims Settled Out of Court. If any agent
settles or otherwise disposes of a.threatened or pending action
brought by or on behalf of the Club, with or without approval,
the agent shall.teceive no indemnification for either amounts
paid pursuant to the terms of the settlement or other disposition
or for any expenses incurred in defending against the proceeding.

Paragraph B. Claims and Suits Awarded Against Agent.

The Club shall indemnify any person who was or is a party or is
threatened to be made a party to any threatened, pending, or
completed action brought by or on behalf of the Club or in an
action brought on the grounds that such person was or is engaging
in self-dealing within the meaning of California Corporations

Code Section 5233, or brought by the Attorney General or a person
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granted relator status by the Attorney General for breach of duty
relating to assets held in charitable trust, to procure a judg-
ment in the Club's favor, by reason of the fact that the person
is or was an Agent of the Club, againsf expenses actually and
reasonably incurred by guch person in connection with the defense
or settlement of that action, provided that both of the following
are met: |

(1) The determination of gbod faith conduct reguired by
Section 9.5 of this Article below must be made in the manner
provided for in that Section; and

(2) Upon application, the court in which the action was
brought must determine that, in view of all of the circumstances
of the case, the Agent should be entitled to indehnity for the
expenses incurred. If the agent is found to be so entitled, the
court shall dete;mine the appropriate amount of expenses to be
reimbursed.

SECTION 9.5. DETERMINATION OF AGENT'S GOOD FAITH CON-

DUCT. The indemnification granted to an Agent in Sections 9.3
and 9.4 of this Article above is conditioned on the following:

(1) Required standard of conduct. The Bgent seeking

reimbursement must be found, in the manner provided below, to
have acted in good faith, in a manner he or she believed to be in
the best interest of the Club, and with such care, including

reasonable inguiry, as an ordinarily prudent person in a like
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position would use in similar circumstances. The termination of
any proceeding by judgment, order, settlement, conviction, or on
a plea of nolo contendere or its equivalent shall'not, of itself,
create 8 presumption that the person did not act in good faith or
in a manner which he reasonably believed to be in the best inter-
est of the Club or that he or she had reasonable cause to believe
that his or her conduct was unlawful. 1In the case of a cr;minal
proceeding, the person must have had no reasonable céuse to
believe that his or her conduct was unlawful.

(2) Manner of determination of good faith conduct. The

determination that the Agent acted with the required standard of
conduct shall be made'by: |
(i) the Board by a majority vote of a quofum
consisting of Directors who are not parties té the proceeding; or
(iii the affirmative vote or written ballot of a
majority of the votes of the Voting Members represented and
voting at a duly held meeting at which a quorum is present (which
affirmative votes also constitute a majority of the required
quorum), with the persons to be indemnified not being entitled to
vote thereon; or
(iii) the court in which the proceeding is or was
pending. Such determination may be made on application brought
by the Club or the Agent or the attorney or other person render-

ing services in connection with the defense, whether or not the
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application by the Agent, attorney or other person is opposed by

the Club.
SECTION 9.6. LIMITATIONS. No indemnification or

advance shall be made under this Article, excepﬁ as provided in
Section 9,2, in any circumstance when it appears:

(1) .that the indemnification or advance would be incon-
sistent with a provision of the Articles, a resolution of the
Voting Members, or an agreement in effect at the time of the |
accrual of the alleged cause of action asserted in the proceeding
in which the expenses were incurred or other amounts were paid,
which prohibits or otherwise limits indemnification; or

(2) that the indemnification would be inconsistent with
any condition expressly imposed by a court in approving a settle-

ment.

SECTION '9.7. ADVANCE OF EXPENSES. Expenses incurred in

defending any proceeding may be advanced by the Club prior to the
final disposition of the proceeding upon receipt of an under-
taking by or on behalf of the Agent to repay the amount of the
advance unless it is determined ultimately that the Agent is
entitled to be indemnified as authorized in this Article.

SECTION 8.8, CONTRACTUAL RIGHTS OF NONDIRECTORS AND

NONOFFICERS. Nothing contained in this Article shall affect any

right to indemnification to which persons other than Directors
and Officers of this Club, or any subsidiary hereof, may be

entitled by contract or otherwise,
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SECTION 5.59. INSURANCE. The Board may adopt a resolu-

tion authorizing the purchase and maintenance of insurance on
behalf of any Agent of the Club against any liability asserted
against or incurred by the Agent in such capacity or arising out
of the Agent'sestatus as such, whether or not the Club would have
the power to indemnify the Agent against that liability under the
provisions of this Article.

ARTICLE 10. MISCELLANEOUS.

SECTION 10.1. MANAGER. The Board of Directors may

employ the services of a Manager or Managers to manage the
affairs of the Club énd, to the extent not inconsistent with the
laws of the State of California, the Board may delegate to such
person or persons any of its powers and duties under and pursuant

to the Articles and these Bylaws.

SECTION 10.2. BOOKS AND RECORDS.

Paragraph A. Keeping Records. The Board of Directors

shall cause to be maintained, adeqguate and correct records of
account and minutes of the proceedings of its Members, Board and
committees of the Board. The Club shall also keep a record of
its Members giving their names and addresses. The minutes shall
be kept in written form. Books and records shall be kept in
either written form or in any other form capable of being con-

[o)

verted into written form.
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Paragraph-B, Inspection of Corporate Records. The

Club's records and books of account shall be open to inspection
on the written demand of any Member} at any reasonable time
during usual business hours, for a purpose reasonably related to
the Member's interestsﬂas a Member. The inspection may be made
in person or by ah agent or attorney, and shall include the right
to copy and make extracts.

Bach Director shall have the absolute right at any
reasonable time to inspect all books, records .and documents of
the Club and the physical properties owned or controlled by the
Club. The right of inspection by a Director includes the right
to make extracts and copies of documents.

Paragraph C. Annual Report. The Club shall notify each

Member yearly of the Member's right to receive a financial report
pursuant to Cali}ornia Nonprofit Mutual Benefit Corporation Law
Section B321(a). Except for any year in which the Club receives
less than Ten Thousand Dollars (510;0000) in groés revenues Or
receipts, on the written request of a Member, the Board shall
promptly cause the most recent annual report to be sent to the
requesting Member. The annual report shall be prepared no later
than 120 days after the close of the Club's Accounting Year. The

annual report shall contain in appropriate detail the following:
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(1) A balance sheet as of the end of such Acc&unting
Year and an income statement and statement of changes in finan-
cial position for such Accounting Year;

(2) A statement of the place where the names and
addresses of the current Members are located; and

(3) Information concerning any transactions and indem-
nifications as required by California Nonprofit Mutual Benefit
Law Section 8322, if such transaction or indemnification took
place. The annual report shall be accompanied by any report
thereon of independent accountants or, if there is not such a
report, the certificate of any authorized Officer of the Club
that such statements were prepared without audit from the books

and records of the Club.

Paragraph D. Annual Statement of Certain Transactions

and Indemnifications. The Club shall furnish annually to its

Members, within 120 days after the close of the Club's Accounting
Year, a statement of any transaction or indemnification described
in California Nonprofit Mutual Benefit Corporation Law Sections
8322(d) and (e), if such transaction or indemnification took
place. - Such annual statement also shall be affixed to and sent
with the notice of each Member's right to receive an annual
report described in Paragraph C of this Section.

SECTION 10.3. CORPORATE SEAL. The Club shall have a

Seal, circular in form, having within its circumference the words
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"Fairbanks Ranch Country Club, Inc., incorporated February 11,
1983, State of California". The Secretary shall have custody of
the Seal and shall affix it in all appropriate cases to all Club
documents or instruments. Failure to affix the Seal shall not,

however, affect the validity of any document or instrument.

SECTION 10.4. SALE OF ASSETS. Notwithstanding anything

to the contrary in these Bylaws, but subject to any more strin-
gent reguirement of the Nonprofit Mutual Benefit Corporation Law
of the State of California applicable from time to time, the
Board shall not wind ﬁp or dissolve the Club or sell all or
substantially all of its assets, nor shall this Section be

. amended, exéept upon the vote or written consent of Voting Mem-
bers representing fifty percent or more of the totél voting power

of the Club. _
SECTION '10.5. AMENDMENT OF BYLAWS. These Bylaws may be

amended or repealed by the Voting Members by the affirmative vote
of a majority of the total votes cast in person or by proxy at an
election or meeting of Members, duly called for the purpose
according to the Club's Articles and Bylaws, or by the'Board,by
the affirmative vote of two-thirds of the authorized number of
Directors; provided, however, that Article 2 (except Section 2.1
and Paragraph H of Sectien 2.9, thereof), Section 3.l'of Arti-
cle 3, Sections 4.1 and 4.2 of Article 4, unless expressly pro-

vided otherwise (for example, in Paragraph E of Section 4.2),
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shall not be amended or repealed without the affirmative vote or
written consent of Members holding not less than three-fourths §f
the total voting power of the Club. Section 2.1, Paragraph B of
Section 2.9 of Article 2 and Article 8 shall not be amended or
repealed. This Section 10.5 may not be amended or tepealed with
respect to Section 2.1, Paragraph H of Section, 2.9 of Article 2
or Article 8, nor may this Section 10.5 be amended or repealed
with respect to any other provision of these Bylaws mentioned
herein, except upon the vote of Members holding not less than the
same percentage of the total votiné power of the Club as would be
required to amend such other provision pursuant to the terms of

this Section 10.5.
SECTION 10.6. NOTICES. Any notice or other document

relating to or rgquired by the Club's Articles or Bylaws or by
the Club Regulations shall be in writing and may be delivered
either personally or by first-class mail, postage prepaid. If
delivered by first-class mail such document shall be deemed to
have been delivered seventy-two hours after it has been deposited
in the United States mail, postage prepaid, addressed to the Club
or the-Board of Directors at the street address or P.O. Box
number of the clubhouse which is part of the Club Facilities, or
to a Director or Member at the last address of such Director or

Member in the records of the Secretary of the Club.
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SECTION 10.7. CONSENT TO WAIVER OF NOTICE. Transac-

tions at any meeting of the Members or of the Board, at which a
quorum is present, however called or noticed, shall be as valid
as though had at a meeting duly held after regular call and |
notice; provided, that, either befére or after the meeting, each
Voting Member not present in person or by proxy at a meeting of
the Members, or each Director not present at a meeting of the
Board, shall sign (a) a written waiver of notice, or (b) a con-
sent to the holding of such meeting, or (c) an approval of the
minutes thereof. All such waivers, consents and approvals shall
be filed with the records of the Club and made a part of the -

minutes of the meeting.

SECTION 10.8. GENDER. For clarity and convenience

only, masculine pronouns will be used thoughout} except where the

antecedent can oﬂly be feminine, and shall be deemed to include

the feminine wherever appropriate.
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{(R~82-309 REV.)

RESOLUTION NUMBER R- ~o053124

Adopted on MAR 3 0 1982

WHEREAS, the Planning Commission of The City of San Diego

held a public hearing on November 19, 1981 and December 3, 1981,

to consider the SPECIFIC PLAN FOR FAIRBANKS COUNTRY CLUB; and

j&l WHEREAS, the Planning Commission approved and recommended
to the City Council adoption of the SPECIFIC PLAN FOR FAIRBANKS
COUNTRY CLUB; and

g:' WHEREAS, City Council Policy 600-~7 requires that public

hearings to consider revisions of the PROGRESS GUIDE AND GENERAL

PLAN FOR THE CITY OF SAN DIEGO shall be scheduled concurrently

with all public hearings on proposed community plans; and

WHEREAS, the Planning Commission of The City of San Diego

Qj* has held concurrent public hearings to consider the SPECIFIC

PLAN FOR FAIRBANKS COUNTRY CLURBR and amendment of the GENERAL

PLAN in order to retain consistency between said plans; and s
WHEREAS, on December 3, 1981, the Planning Commission
approved and recommended for adoption by the City Council an

amended GENERAL PLAN; and

WHEREAS, California Government Code, Section 65869 provides
that mandatory elements of the GENERAL PLAN may not be amended
more than three times per years; and

WHEREAS, it is the intention of the City Council to
consider amendments to the PROGRESS GUIDE AND GENERAL PLAN FOR
THE CITY OF SAN DIEGO at hearings conducted on a semi-annual

basis; and
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. WHEREAS, . the Council of The City of San Diego held a public
hearing to cons}der ﬁbgrngCIﬁic PLAN - FOR FATRBANKS. COUNTRY
CLUB; and e

WHEREAS, the Council of The Clty of Ban Dlego, by majority

vote,'approved the SPECIFIC PLAN FOR FAIRBANKS COUNTRY CLUB'

NOW, THEREFORE,““H‘h“A
BE IT RESOLVED by the Counc1l of The Clty of San Dlego, as

follows.

1. That this Council hereby approves the SPECIFIC PLAN FOR

FAIRBANKS COUNTRY CLUB, ,a copy: of which is-on :file in the office

of the City Clerk as ‘Dodumerit No. /ﬂz{;{ﬂza

2. “That the ‘SPECIFIC PLAN FOR FAIRBANKS COUNTRY CLUB shall
become effective:upon adoption of an appropriate amendment. to
the PROGRESS 'GUIDE AND GENERAL  PLAN FOR THE CITY OF:SAN-DIEGO .

incorporating said plan.

APPROVED: John W.:Witt, City Attorney

By LZ?C¥_£:~;4£Q ;ilszkfﬁ» //1

Mrederick C. Conrad
Chief Deputy City Attornay

FCC:c1h:630
12/7/81

Revised 3/30/82
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Passed and adopted by the Council of The City of San Diego on
by the following vote:

MAR 301982

Councilmen
Bill Mitchell

Bill Cleator
Susan Golding

z

0
<

«

Not Present Ineligible

Leon L. Williams
Ed Struiksma
Mike Gotch

Dick Murphy
Lucy Killea
Mayor Pete Wilson
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D%DQDDDDQ
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AUTHENTICATED BY:

PETE WILSON
Mayor of The City of San Dlego, Celifornia,

- (seal). CHARLES G, ABDELNOUR '

City Cletk of The City of San Diego, Callfornia ,

B%ﬁ é: W .« Deputy.

Office of the Clty Clerk, San Diego, California
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