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REPORT TO HONORABLE MAYOR AND CITY COUNCIL,MEMBERS

PROPOSED AMENDMENTS TO COUNCIL POLICY 600-33 - CITY COUN

CIL DOCKET

ITEM 332 ON JANUARY 12, 2016

On December 8, 2015, the San Diego City Council considered proposed amendments to

Council Policy 600-33 "Community Notification and Input for City-wide Park Development

Projects," At that meeting, City staff and the Office of the City A

ttorney were asked to evaluate a

"fast track" process proposed in a memorandum

 dated June 22, 2015, from Council President Pro

Tem Emerald, Councilmember Alvarez, Councilmember Cate, and Councilmember Sherman.

The "fast track" process proposed in that memorandum was designed to "allow an existing or

new General Development Plan to be streamlined as quickly as possible" and "would be

exercised solely on the request, by written memorandum, of the affected Councilmember."

This Report is intended to provide the Councilmembers with the legal framework

relevant to the proposed amendments to Council Policy 600-33 as provided in the San Diego

City Charter and included in the attached Memorandum of Law and City Attorney Report. 2000

City Att'y MOL 151 (2000-1; Jan. 4, 2000); 2010 City Att'y Report 808 (2010-30 July 26,

2010). The Charter mandates a separation ofpowers between the Mayor as the executive branch

and the Council as the legislative branch. See 2010 City Att'y Report 808 (2010-30; July 26,

2010). A "fast track" process that allows the City Council to mandate the administrative

operations of the Park and Recreation Department with respect to the Department's interactions

with a Recreation Council, for example, would likely be inconsistent with this requirement.

The Charter also limits the ability of individual Councilmembers to act alone in an

official capacity. See 2000 City Att'y MOL 151 (2000-1; Jan. 4, 2000). "A review of every

provision and section of the Charter discloses not one provision that can be construed as

authorizing any role by the Council in any role other than as a legislative body, acting in

concert." Id. at 2. A "fast track" process that allows an individual Councilmem

ber to streamline

public hearings for a park development project would likely be inconsistent with this

requirement.
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Councilmembers

Both of the forgoing legal concepts are discussed at length in the attachments. This

Office is available to analyze additional amendments to Council Policy 600-33, if desired.

JAN I. GOLDSMITH, CITY AT

OR

Deputy City Attorney

HMF:nja:als

RC-2016-1

Doc. No. 1200711

Attachments: Report No. RC-2010-30 dated July 26, 2010

Memorandum of Law No. ML-2000-1

c 

 

David Graham, Deputy Chief Operating Officer

Herman Parker, Park and Recreation Department Director

Andrea Tèvlin, Independent Budget Analyst
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Jan I. Goldsmith

CITY ATTORNEY

July 26, 2010

REPISE

D REPORT TO THE COMMITTEE ON PU

BLIC

SAFETY AND NEIGHBORHOOD SERV

ICES

INTENDED MINIMUM STAFFING FOR FIR

E ENGINES AND FIRE TRUCKS

INTRODUCTION

On June 30, 2010, the Pu

blic Sa

fety and Neighbo

rhood

 Servic

es Committee 

(Committee)

consid

ered a propo

sed Council

 Policy

 to requir

e staffing of fou

r per

sonn

el on all 

S an Diego

Fire

-R

esc

ue

 

f

ir

e

 

engines

 and fire t

rucks an

d request

ed the Office of

the City Attorney to review

the p

ropo

sed C

ounc

il Po

licy a

nd dr

aft a re

solution 

for City Counci

l ac

tion.

Seve

ral is

sues 

were ra

ised

 by s

taff as w

ell as 

members o

f th

e Committee

 and dir

ected

 to

this Office fo

r respon

se. Spe

cifically

: (1) whethe

r the promulgati

on of the prop

osed C

ouncil

Policy

 was sub

ject to

 the meet an

d confer re

quirem

entund

er the

 Meyers-M

ilias B

rown Act

(MMBA); (2) 

whether

 the propo

sed Counc

il Policy would 

impermissibly

 interfer

e with the

executive and a

dministrat

ive powers of the Mayor a

nd Fire Chief as set 

forth in the San Diego

City Charter

; and (3) 

whether th

e proposed

 Counci Policy, as dra

fted, could be read

 to mandat

e

any reversal

 of the "bro

wn out" present pratice of the City, and, if so, whether

 that s

imilarly

interfres with the ex

clusive execu

tive an

d administrat

ive powers o f the Mayor a

nd Fire C

hief as

set forth in the Charter,

DISCUSSION

L MEET AND CONFER

Ordinarily, staffing

 is a managerial 

decision

 and not subj

ect to d

ecisio

nal barg

aining

,

However, sta

ffing level ch

anges tha

t affect e

mployee

 safety are ex

cepted and thus, su

bject to

meet and -confer.

 

Fire F

ightërs U

nion v. C

ity of Val

lejo,

 12 Cal. 3 

 

608,618 (1974). Necessarily,

staffing of fire engi

nes and trucks culd affect the s

afety of

 employee

s. As such, changes 

in these

staffing levels would be suljet to meet and confer, The prop

osed Council P

olicy mandat

ing

setting 

forth minimum levels o

f staffin

g on trucks an

d engines

 at four

 personn

el does

 not,

1
Í
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HB
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E

R

V
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C

E

S

how

ever

, re

sult i

n a st

affin

g ch

ang

e. C

urren

t org

aniz

ation

al pr

acti

ce i

s to s

taff

 truck

s and en

gine

s

with fou

r pe

ople

. A

s th

e pro

pos

ed C

ounc

il P

olic

y doe

s no

t res

ult i

n a c

hange

 of pr

esen

t st

affin

g,

there

 is

 n

o 

du

ty to

 m

ee

t a

nd

 co

nfer

,

II. 

POTENTIAL INTERFERENCE O

F PR

OPOSE

D COUNCIL POLICY 

TH

EXECUTIVE AND ADMINIST

RATIVE FUNCTIONS O

F THE MAYOR AND

FIRE CHIEF

The City Counc

il or

 any stan

ding c

ommittee

 there

o f m

ay origin

ate

 draf

t Council 

olicy

prop

osal

s fo

r fo

rmal co

nsid

erati

on by

 the 

City C

oun

cil. C

oun

cil P

olic

y 00

0-01

, Th

e st

ated

purp

ose 

for 

a Counc

il Po

licy

 is "t

o gu

ide

 the

 vari

ous fu

nctio

ns of the

 City and

, w

here ne

cessa

ry,

to es

tablis

h proc

edur

es by

 which function

s are 

perfor

med."

 Back

grou

nd Counc

il Policy

 000-0

1.

The pro

pose

d Counc

il Po

licy 

seem

ingly

 manda

tes, o

r minimall

y dict

ates, 

staffin

g level

s

of the 

Fire

-Rescu

e Depar

tmen spe

cific

ally th

e sta

fing

 of

 engi

nes 

and tru

ck

s. This p

ropos

ed

manda

te or

.dict

ate w

ould

 viola

te th

e Ci

ty Charte

r as

.usurp

ing the exc

lusive

ly exe

cutive

 func

tion

of the 

Mayor

 and

 Fire C

hief. 

The

refor

e, the

 Counc

il Po

licy as

 prop

osed

 would

 not b

e

enfor

ceabl

e,

The 

Charter

 hange

s occ

asion

ed by the 

Stron

g Mayor

" form

 of go

vern

ment pr

ovide a

separat

ion of pow

ers b

etween the 

exe

cutiv

e bran

ch and the

 le

gisl

ative 

bran

ch including

 a sys

tem

of che

cks 

and balanc

es, The

 Charter

 give

s the

 Mayo

r bro

ad ad

minist

rativ

e au

thorit

y in pln

ning

the a

ctivi

ties ò

f the City g

overn

ment and for a

djusting su

h activ

ities

 to the

 fin

ance

s av

ailab

le.

Under 

this "

Stron

g Mayor"

 form

 of gove

rnment, a

ll pow

ers an

d dut

ies of

 the prev

ious

ly

appo

inted

 City Manager 

were t

ransferr

ed t

o the

 Mayor.

 San

 Dego 

Charte

r §§

 28 a

nd 260

, The

Mayor

 is n

ow the City's

 chie

f exe

cutiv

e office

r, and chie

f bud

get a

nd a

dm

inis

trati

ve office

r.

San Diego 

Charter 

§§ 26

0 and

 265

. The Mayor

 hold

s all 

of the 

City's 

ãdminist

rativ

e p

ower, 

and

is sol

ely respo

nsible

 for 

the da

y-to-d

ay operat

ions o

f the C

ity, San Diego

 Charter §

§ 28,2

60

and 265.

 "Administr

ation

" is d

efined

 as "

1. Th

e managem

ent or

 perfo

imanc

e of th

e exe

cutive

duties o

f a go

vernm

ent, i

nstit

ution

 or b

usine

ss. 2

, In. pub

lic law

, th

e pr

actica

l manag

ement an

d

direc

tion of the exec

utive

 dep

artment a

nd its a

genci

es."

 Chief

 Execu

tive 

O ffic

er" is de

fined

 as

"[t]h

e hig

hest

-rank

ing 

execu

tive in a com

pany

 or or

gani

zatio

n, res

pon

sible 

for c

arr

ying

 out the

policie

s of the board

 of dire

ctors o

n a day

-to.day

 basis.

"

 It was state

d at the

 Committee m

eeting

 that the minimum four

erson staffing lev

el was set

 forth

 ii

-

the ap

plicabl

e

MOU between the City ánd Local 145

, Review ofthô prô

sently govern

ing MOU does no

t rev

eal su

ch a provi

sion.

Rather, the MOU only provides for ttwo i/two out-when two firefighters

 are inside

 a strctre, two others w

ill be

outside the str

ucture. 

San Diego City Fire Fig

hters, LA.F,F. Local 1

45 Memorandum of Understa

nding

s Article

 37I

(Ju

ly

 1

, 2

0

0

9

-Ju

n

e 3

0

,

2

0

1

1).

However, materials an

d reasonab

le notice were provided to Local 145,

 Black's Law Dictionary (9th Ed. 2009).

ee Th

e American

 Heritag

e Dictiona

ry of the

 Engli

sh Languag

e (4111 Ed. 

2000),

0401 5> 

1

%

.

r

*

.

à

*

S

k

*

å

'

ü

@

*

ë

'
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In add

ition to the 

Charter p

rovision

s vest

ing the Mayor

 with exclu

sive a

dministr

ative

function

s and powers which would include genera

l departmental staff

ing, the C

harter pro

vides

that the Chi

ef of the Fire-Rescue Department "s

hall ha

ve all p

ower and auth

ority ne

cessar

y for

the oper

ation and c

ontrol of the Fir

e Departm

ent and 

the pro

tection of the l

ives a

nd prop

erty of

the peop

le of the C

ity from fire."

 San Diego C

harter §

 58. 

Addition

ally, "[t]

he Chief

 of the Fire

Departm

ent, w

ith the ap

prova

l of the

 City Manage

r, sha

ll direc

t and

 superv

ise the

 person

nel."

San Diego Charter §

 58. T

hese s

pecific 

provis

ions rein

force t

hat the 

staffing of

 the Fi

reRescue

Departm

ent is th

e adm

inistra

tive respon

sibilit

y of the Fire Chief and Mayor, not the 

City

C

ou

nci

l,

The Charter-mandated s

eparation ofpow

ers between the M

ayor as th

e executive branch

and the 

City Counci

l as- the legisl

ative branch

 has b

een the subj

ect ofp

rior op

inion

s by th

is

Office, These opin

ions make clea

r that da

y-to-day

 operation

s of City departments are 

within the

execu

tive b

ranch

 of governm

ent. I

n City Attorn

ey Opinion

 86-7

 (Nove

mber 2

6, 1986

), thi

s

Office op

ined that 

engag

ing in contract ne

gotiatio

ns, mediati

on, and resolu

tion of

 dispu

tes were

administra

tive fu

nction

s within the ex

clusiv

e prov

ince o

fthe City Manager (n

ow Mayor). 

In City

Attorn

ey Opinio

n 86-2 (J

une 23, 19

86), 

this O

ffice

 opin

ed tha

t the

 spec

ific 

alloc

ation and

utiliza

tion of perso

nnel w

as within the ex

clusive pro

vince o

f the e

xecutiv

e powers ofthe City

Manage

r (now

 Mayor)

. In City Attorne

y Opinion

 2007-1

 (April 

6, 2007

), this 

Office opined

 that

direction

 of day-to-day

 operation

s and a

ll administrati

ve matters o

f the City are 

exclusive

ly the

respo

nsibi

lity of and within the Charte

r-pro

vided pow

ers o

f the Stro

ng M

ayor.

Althou

gh the C

ity Counci

l may not, 

throu

gh a C

ouncil Po

licy, manda

te or 

dictat

e the

administra

tive opera

tions of a City depar

tment, i

t can nonetheles

s make its in

tent and des

ire clea

r

throu

gh one, An example o

f such

 acco

mpanies

 this

 repo

rt.

Furth

er, the C

ity Council

 can commit to pr

oviding, thro

ugh the b

udgetary pr

ocess,

resou

rces fo

r stafing to a 

level c

onsis

tent w

ith its s

tated i

ntent

,

III. 

LANGUAGE OF PROPOSED COUNCIL POLICY

A questi

on has a

lso ari

sen regar

ding the 

actua

l langu

age of th

e Counc

il Po

licy an

d

specifica

lly whether that l

anguage

 mandates

 or othe

rwise inte

rferes 

with the "bro

wn outs" of

various fire stations.

In sever

al sent

ences,

 the propos

ed Counci

l Policy

 sets f

orth langu

age th

at can be

construe

d as refe

rring to, and expr

essing dissat

isfaction

 of, the "br

own outs."

 Inclusio

h of his

language in the proposed C

ouncil Policy

 would no

t create a

 legal mandate for

 the reas

ons set

forth above - that the

 administràtiv

e operation

s of the Fire-Resue Department are 

within the

exclusiv

e autho

rity of the Mayor a

nd Fire Chief.

 This Committee previous

ly addresse

d the issu

e of"bro

wn outs" on June 3

0, 2010, as a sep

arate item

.

-

-
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CONCLUSION

In sum the promulgati

on of a Council Pol

icy regardin

g the sta

ffing of Fire-Rescue

engines 

and trucks w

ith four personnel

 would not trigger

 the meet and confer requ

irement un

der

the MMBA sin

e it w

ould not 

resul

t in a ch

ang

e in current 

staffing lev

els,

'The proposed C

ouncil

 Policy cann

ot be reac as a m

andate of staffin

g Fire-R

escue t

rucks

and engine

s with four personn

el as it 

would viola

te the Ch

iter by

 interfe

ring with the 

executi

ve

br

an

ch

 o

f th

e C

ity

.

While the C

ity Council 

cannot 

mandat

e the 

staffin

g, it may state i

ts de

sire and

 intent

regard

ing s

ame, In that v

ein, an altern

ative 

propo

sed C

ouncil Policy 

accom

panies 

this re

port,

Addition

ally, the C

ity Council, in the exerc

ise of itš leg

islativ

e and appro

priatio

ns

functi

on, can provid

e for th

e fndng and res

ources neessary to fa

cilitat

e its

 stated intent

 of th

e

staffi

n of Fire

-Rescu

e tru

cks an

d engines w

ith four perso

nnel

,

JAN L G

OLDSMITH, City Attorn

ey

B

y
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CITY OF SAN DIEGO, CALIFORNIA

COUNCIL POLICY

SUBJECT: 

IN-TENDED MINIMUM STAFFING FOR FIRE ENGINES AND

FIRE TRUCKS

POLICY NO.: 

500-09

EFFECTIVE DATE:

 

JULY 23, 2010

BACKGROUND

As of June 30, 2010, the City of San Diego has forty-seven (47) fire engines and twelve (12) fire

trucks. Presently, it is the City policy to staff each fire engine and truck with four personnel,

which is consistent with professional standards within the firefighting industry.

PURPOSE

This policy is intended to reflect Council's desire that the City continue to staff all fire engines

and trucks in a manner which is consistent with the professional standards within the ñrefighting

industry, subject to future modification.as permitted by the San Diego Charter, including but not

limited to, sections 28 and 58, and applicable ordinances and resolutions.

POUCY

The City Council is committed to providing reasonable

·

public safety throughout the City of San

Diego. Through the budgetary process, the City Council is also committed to providing resources

and staffing to strive for appropriate and timely emergency response by the San Diego Fire-

Rescue Department. Given the City's present environment of continued development of

dwelling units and associated population increases, it is the Council's desire to ensure the

provision o f resources necessary to facilitate the staffing consistent with the professional

standards within the firefighting industry. The Council desires that all future budgets submitted

by the Mayor take into account such staffing.

This policy is not intended to create a legal duty where one does not exist.



DATE:

OPINION NUMBER 86-7

November 26, 1986

SUBJECT: 

City Council; Its Role in City

Government

REQUESTED BY: Mayor Maureen O'Connor

PREPARED BY: John W. Witt, City Attorney

C. M. Fitzpatrick, Assistant City Attorney

QUESTION PRESENTED

What role, if any, does the City Charter provide for the City

Council in the administrative affairs ofthe City including, but

not limited to, the negotiation o f contracts, participation in

mediation and the resolution o f disputes?

CONCLUSION

The City Charter makes absolutely no provision for any role

for the City Council in the administrative affairs of the City,

including, but not limited to, the negotiation o f contracts,

participation in mediation and the resolution of disputes. The

City Charter provides that the City Council, including the Mayor,

is the legislative body of the City. The City Charter places the

sole responsibility for administering the affairs ofthe City in

the City Manager and certain other officers of the City and

speciñcally prohibits individual members ofthe Council with

interfering with the administrative service on penalty of removal

from office.

BACKGROUND

On September 9, 1986 you sent us a memorandum indicating that

your office had recently received several inquiries regarding the

relationship between the City Council and the City Manager. You

stated that there seemed to be a perception from the public that

the members ofthe City Council and the City Manager's office

were not working together in the manner prescribed by law.

You cited as matters about which you had received public

inquiry and comment, certain incidents in the recent past such as

an individual Councilperson calling publicly for the dismissal of

particular employees who work directly under the City Manager's

supervision; and an individual Councilperson negotiating directly

with private sector parties conceniing the contractual resolution

ofa delicate and environmentally sensitive project,

You pointed out the provisions of City Charter section 28

providing that the Manager's duty is to supervise the

administration o f the City'S affairs, calling our attention to



the broadness ofthat charge. You alluded to the potential for

confusion and serious consequence

s in the absence 

of definitive

guidelines and you requested our views with respect to the issue.

ANALYSIS

It seems to us that the Charter ofThe City of San Diego is

abundantly clear on the question of the respective roles of the

members of the City Counci including 

the Mayor, and the City

Manager and we are pleased

 to furnish you with our analysis

 and

views on this subject. As recently as June 23, 1986 we had

occasion to opine to the Deputy Mayor and Council with respect 

to

the role ofthe Council in its adoptio

n of the annual bu

dget and

appropriation ordinance (Opinion No. 86-2) and this analysis will

incorporate and refer at times to that opinion for continuity.

(A copy of City Attorney Opinion No, 86-2 is attached as

Enclosure (1)).

The City Council-City Charter P

rovisions

The Charter of The Cìty o f San Diego contains severa

l

references concerning the appropr

iate role o f the members of the

City Council, Section 11 o

fthe Charter proví

des, in pertinent

part, that all legislative powers ofthe City shall be vested,

subject to the terms ofthe Charter and ofthe State

Constitution, in the Council. Section 12 states very clearly

tht the Council shall

 be composed of nine (9) Council members,

including the Mayor; that it 

shall be the legi

slative body

 o f the

City; that each of the members, including the Mayor, shall have

the right to v

ote upon all questio

ns before it an

d the duty to

attend all Council meetings, Section 13 provides that all

legislative act

ion shall be by

 ordinance or

 as otherwise provided

by the State Constitution or State law.

A review of every provision and section ofthe Charter

discloses 

not one p

rovision that can

 be cons

trued as authorizing

any role by the Council in any

 role other th

an as a legislat

ive

body, acting in concert, For example, Section 15 provides that a

majority of the members elected shall consti

tute a quoru

m to do

business and that the affirmative.vote of a majority of the

members elected is necessary for passage of any ordinance,

resolution, order or vote.

The City Manager-City Charter P

rovisions

By the same token, we submit to you that the Charter of The

City of San Diego is abundantly clear as to the appropriate role

ofthe City Manager as it 

pertains to the

 affairs of this City.

Section 27 provides t

hat the City Manager shall be

 elected by the

City Council and that he shall be

 the chief administrative

officer ofthe City, serving at the ple

asure ofthe Council.



Section 28 states that the City Manager shall supervise the

administration ofthe affairs ofthe City except as otherwise

specifically provided in this Charter.

It continues by providing that all other administrative

powers conferred by State law shall be ex

ercised by the Manager

and his designated representatives. Section 29 requires the City

Manager to properly administer all the affairs 1 0 f the City

placed in his charge and be responsible to the City Council for

the conduct of those affairs. As alluded to earlier in this

opinion, our views with respect to the mutual responsibilities of

the City Council and Manager with respect to budget preparation

and approval and its relationship to the administration of the

City is more fully set out in Enclosure ( 1), and we respectfully

refer you to it for further analysis in this regard.

How we view the City Council-City Manager

relationship on an ongoing basis.

Having indicated to you what the Charter says so explicitly

on this subject, one could suggest that this opinion need not go

further in exploring the question, but we recognize that in this

vibrant and growing community, with its environment of challenges

and change, problems and opportunities arise almost daily which

tend to test the clear dichotomy which we believe that the

Charter describes. So wé will spend a few moments examining the

appropriate legislative role as we view it, especially with

regard to the proper role, if any, in contract negotiation and

dispute mediation and resolution.

1 The Charter places certain other administrative functions in

the hands o f the City Purchasing Agent, (Section 35); the

Personnel Director, (Sections 37 and 116); the City Clerk,

(Section 38); the Auditor and Comptroller5 (Section 39); the City

Attorney, (Section 40); Funds and Planning Commissions, (Section

41); the Treasurer, (Section 45); the Chief of Police, (Section

57); the Fire Chief, (Section 58); the Civil Service Commission

(Sections 41 and 115); the Retirement Board, (Section 144),

As we emphasized in Opinion No, 86-2 a City Charter is an

instrument of limitations on the exercise of powers by the

municipality and its officers City o f Grass Valley v. Walkinshaw,

34 Ca.2d 595, 212 P.2d 849 (1949). In other words, it is the

governing rule under which this City should and must conduct its

affairs. It has been analogized as a sort ofmunicipal

constitution by some writers and indeed it seems to us to fall

into that category.

This being the case and the Charter being clear on the

exclusively legislative role of the City Council, what does this



tell us? The legislative power and role was very early in

California described as being the. power to nake, alter and repeal

laws. People v. Seymour, 16 Cal. 332 (1860). With reference to

our general law cities, the State legislature says only that the

legislative body may pass ordinances not in confict with the

Constitution and laws ofthe State or the United States. (Title

4, division 3, chapter 3, section 37100, California Govern.ment

Code).

At this point one might ask, then, what possible connection

could the legislative role have with the administrative role in

contract negotiation? Let's look at that example fr a moment.

On the administrative side (role of City Manager and his staff),

the terms and conditions. of a contract are negotiated between the

parties with the City represented by the City Managers

representative assisted by the attorney. These terms and

conditions are then memorialized in writing; the document is

executed by tle other party and subsequently presented to the

City Council, (possibly through a standing committee of the

Council) for the purpose of legislative action, i. e., an

ordin.ance (or resolution) authorizing its execution by the City

Manager. At this time the terms and·conditions of the proposed

agreement are explained to the members o f the Council

(Committee). If a member of the legislative body does not

believe the terms and conditions are appropriate under the

circumstances or in the best interests of the City, he or she

will urge for a revision or defeat o f the measure. Is this

improper "negotiation"? Of course not. It is a true part of the

legislative process. If the councilmember can convince a

majority of the Council to the wisdom ofhis/her vi.ews,

direction by the majority ofthe Council to amend the terms can

be given or the proposed agreement rejected ill its entirety.

However, what ifthe legislator-Councilmember says, in

effect, bring that document and the other contracting party to me

and I'll restructure the terms and conditions to meet my

concerns, etc. Is this improper? We think it is. This is not

the role o f the legislator.

What if a councilmember decides that in order to avoid what

he/she perceives to be an erroneous approach by the City Manager

in his negotiations, that he/she should participate directly in

the negotiations to avoid this perceived. error? We think this

clearly is improper and would constitute a violation of Section

28.

However, there have been rare occasions where members of the

City Council did participate in the negotiating process. In 1980



at the request ofthe (then) City Manager, Ray Blair, two sitting

members of the City Council did participate in negotiating

sessions with the City Manager, the City Attorney and their

staffs and representatives of the San Diego Padres. On that

occasion the participation was (i) requested by the Manager and

(i) duly authorized by the City Council. The lengthy

negotiations led to an amended agreement with the Padres which

resolved some quarrelsome issues which had been unresolved for

some time (use of Director's Box, etc.) and fostered a new and

more wholesome relationship with that organization. Thus, this

extraordinary effort resulted in a benefit to the City, but it

should be noted that the legislator participation was requested

by the Manager and duly authorized by the City Council. In 1970

similar requested and duly authorized participation by the (then)

Mayor, Frank Curran, eventually resulted in new gas and electric

franchises with San Diego Gas and Electric Company.

What about your other example, participation in mediation and

resolution of disputes? Again we believe the appropriate and

correct legislative role is to participate by the collective

action ofthe City Council in agreeing with (or dišagreeing with)

a City Manager recommended resolution. However, again there have

been times when, at the request of the City Manager and the

concurrence of a majority of the City Council, the participation

in the =diation and settlement of a dispute has occurred. Most

recently the City Council authorized (then) Mayor Roger Hedgecock

and Councilmember Bill Cleator to participate in the attempts to

settle long-pending litigation with San Diego Gas and Electric

Company regarding the status of a parcel of company- owned

property in Sorrento Valley. We think it is fair to say that

their roles (especially that of Mr. Cleator) were significant in

arriving at an equitable solution to that thorny issue. Thus,

again, there was a departure from the traditional legislative

role which resulted in a major benefit to this City and its

citizens. How do we gainsay that? But again, there was a direct

request by the Manager and the City Attorney and concurrence by

the City Council.

Th.ese rare exceptions are cited to refiect the need for some

fiexibility in these areas. But they are defínitely exceptions

to the rule and should remain so.

From time to time, the view is expressed that the Charter,

having been adopted substantially ii its present form 55 years

g 5 is seriously out of date, particularly with respect to the

strict separation of administrative and legislative powers it

imposes. Particularly it is argued that Councilmembers must act



in areas traditionally viewed as administrative because their

failure to do so somehow renders City government less

"respon-sìve" to its citizens. In other words, critics urge that

Councílmembers must be active in the operational affairs of the

City, particularly as those affairs impact their respective

districts, serving as the point o f contact for private citizens

seeking municipal action and directing administrative services

when necessary to obtain the desired action.

The legislative administration the critics suggest looks

suspiciously like the form of municipal government which prevails

in large American eastern cities where administrative decisions

are typically macie for political reasons, rather than as matters

o f sound management. While sound management and political

motivation may often coincide, such a system operates most

favorably in behalf ofpolitical supporters of legislators and

most disfavorably both to opponents and to the large segment of

the public which, for lack ofpower, is neutralized by such a

systern

The framers ofthe 1931 Charter were well aware ofthis

argument. Agreeing with the best tinkers in the discipline of

public administration at the time, they rejected a form of

government iii which the legislative body controlled

administrative activity, choosing instead the popular and

efficient councilmanager form enjoyed by San Diego for the past

55 years,

Despite occasional charges of managerial aloofhess and lack

ofpopular response, the City has been served well by competent

professional administration and a legislative body strictly

limited to a legislative role. The people of San Diego

apparently agree, since every time amendments have been proposed

to alter the Council-Manager relationship significantly, they

have been soundly rejected by the voters, most recently in the

major changes proposed in 1973 by the Charter Review Commission

chaired by (now) Justice Edward T. Butler.

Adiittedly, over the past 13 years, the demarcation line

between administrative and legislative functions has become

increasingly blurred. A more aggressive legislative body pitted

against a less assertive administrative authority has resulted in

the gradual usurpation by the former of some ofthe duties of the

latter. The administrative/legislative distinction raises

natural confrontations on two levels, legal and political.

Should the City Manager, as chief administrative officer ofthe

City challenge this usurpation as a matter oflaw, there. is

little doubt, in our view, who would win the legal



conftontation. But there is also little doubt who would win the

political confrontation which would follow. For this reason and

at this particular time, we think your inquiry and our '

opportunity to respond in this vein is well-timed. We trust our

response here will be carefully considered by the Mayor and

Council and acted upon accordingly.

CONCLUSION

In conclusion, then, we are of the view that there is no role

fr individual councilmembers in the administrative affairs of

this City. The framers ofour Charter intended. a clear ,

distinction between the necessarily political legislative arm of 

City government and the administrative arm. Absent a Charter

amendment, we strongly advise that the distinction be strictly

observed.

Respectfully submitted

JOHN W. WITT

City Attorney

CMF:js:012(x043)
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DATE:

 

June 23, 1986

SUBJECT:

 

Authority of City Council in

Administrative Matters

REQUESTED BY: Deputy Mayor and Council

PREPARED BY: C. M. Fitzpatrick, Assistant City

Attorney and Jack Katz, Chief Deputy

QUESTION PRESENTED

May the City Council adopt an annual appropriation ordinance

which mandates a particular number ofpersonnel to be utilized

for any particular prog

ram under any and all circum

stances an

d

precludes the use of those personnel for any other purpose?

CONCLUSION

No. The City Council may not adopt an annual appropriation

ordinace which mdates a partila rumber of personel to be

utilized for any particular program under any and all

circumstances and precludes the use ofthose personnel for any

other purpose because such mandate would violate the City

·Managers administrative au.thority under the City Charter.

BACKGROUND

On June 2, 1986, the Council Conmíttee ofthe Whole conducted

a review ofthe Police Department's proposed budget for fiscal

year 1987. During that hearing, an issue arose concerning the

appropriate role and authority o f the City Council as it may

relate to the specific allocation and utilization o f City

personnel. Thus, we view the issue as whether the City Council

mày adopt an annual appropriation ordinance which specifically

niandates the use of a particular number of people to a particular

program. At the time we orally expressed our reservations about

the legal propriety of such an action. You asked us to express

our views in writing. Our reservations remain as indicated

above. Our rationale follows.

City of San Diego - Authority for Legal Existence

The City o f San Diego is a municipal corporation organized

and established pursuant to the then-existing article XI, section

8 ofthe Constitution ofthe State 

of California. The organ

ic

statutory authority for the City is set forth in its Charter,

approved by the voters on April 7, 1931, and thereafter approved

by Senate Concurrent Resolution No. 345 dated April 15, 1931 and

filed with the Secretary of State on April 24, 1931. The City is

still governed by that 1931 Charter, albeit amended on many

occasions.

Charter - Historical Perspective and Development



Source: Report ofthe Citizens Charter Review Committee, August

1962 (herein

 referred to as "Che

rnoffreport"); C

ity

Manager Government in San Diego; Publ

ic Administration

Service 1939

A close examination of the history of applicable sections of

the City Charter is necessary in our analysis of the question

presented.

San Diego was granted its first Charter by the California

Legislature in 1850. It lasted only two years and was revoked by

the Legislature. Sn Diego then reverted to a "town" form of

government, with a three-member Board of Trustees in charge, that

number increasing to five by 1872. In 1872, conditions once

again appeared favorable for "cityhood" and a Charter was

provided by special act ofthe Legislature to provide a basis for

local government. This municipal authority existed for seventeen

years.

In 1889, the City drafted and adopted a freeholders charter,

pursuant to provisions of the California Constitution, which

provided the framework for municipal government until adoption of

the existing (1931) Charter. The 1889 enactment provided for a

bicamerat Council elected by wards. In 1905, the Charter was

amended to provide for a unicameral Council, again elected by

wards.

During this period of time, there grew in popularity across

the nation the concept of a commission" plan for local

government. San Diego was so enthused with that concept that its

1889 Charter was amended in 1909 to accommodate the commission

plan, with five comnissioners elected at large. The operation of

government under that scheme shortly fell from favor and in

1915, the Charter was once again amended to provide for what was

loosely referred to as a "Mayor-Council" form ofgovernment.

That form of government in San Diego existed from 1915 to 1931.

Five Councilmen and a Mayor were elected at large and the Mayor

was president of the Council but had no vote. The Mayor had veto

power and was designated as the Chief Executive Officer.

Though the Mayor's office was designed to be a "strong Mayor"

operation, his power over administration was extremely

restricted. The Council, through its designated powers, was able

to effectively take from the Mayor most of the administrative

operations. The Charter called the Mayor the Chief Executive and

gave him the responsibility of supervising the departments, yet

it did not give him enough authority to do so effectively.

The operation of the City and frequent internal power

struggles convinced the Mayor and Council that a new Charter was



needed. More important, the community was very much ill favor of

immediate action. A complete narration ofthe troubles and

problems that beset City government and the City in general in

those days may be found in the "City Manager Government in San

Diego" written by Stone, Price and Stone and published by the

Public Administration Service, 1939, cited above as source

m

aterial.

A fifteen-member Board ofFreeholders was elected in 1929 and

it draíed a brand new Charter. This new Charter proposal

encompassed the concept of a "City Manager" 

 a

"Council-Manager" form of government. History tells us that various

vested interest factions that produced most ofthe

dissatisfaction with the status quo prior to 1929 banded together

to defeat the 1929 Charter proposal because of its radical new

concepts and. dilution oftheir authority.

The dissatisfaction of and with San Diego government did not

diminish. The internal power struggles and bickering continued.

The groups that opposed the 1929 proposal came forward to offer

support in drafting another new Charter, Thereafter, a new Board

of Freeholders was elected and it drafted a Charter with

significant changes as a compromise measure to the 1929 docuent.

The Mayor was to be elected separately and be a member ofthe

Council. The City Attorney was to be elected separately, as

well. The "Council-Manager" form ofgovernment was retained·and

reinforced. With the various other modifications as proposed,

the 1931 Charter was overwhelmingly approved by the voters.

Referred to as the City Manager Charter, it was the result of

four years of efFort. The following observations provided an

insight into the legislative history as contemporaneously

perc

eived

:

The City adopted the Charter of 1931 by a

vote ofmore than four to one, with no groups

or sections ofimportance holding out against

it..., The mistakes made in the former

proposal have been corrected, said the =San

Diego Union, and the new Charter "offers the

City a clear-cut manager form of government, a

fair system of representation and a unified

scheme ofthings. rEmphasis added. a

City Manager Government in San Diego, supra at

p. 26.

The City Manager was given full

administrative authority to manage the

departments subject to the control ofthe



Civil Service Commission over the appointment

and removal of employees except the heads of

departments. ... rEmphasis added. o

Id

., 

at

 p

. 2

6

.

History tells us that the first few years o f the City Manager

form of government in San Diego were somewhat unsteady due to the

residual infuence of the preexisting vested interests and the

general overall state o f the nation's economy. Recognizing the

need to get on with the business of effective government a group

of civic leaders organized the Civic Affairs Conference and,

through community persuasion and. political advocacy, breathed. new

life into the City Manager concept of operation. By 1935, the

governmental climate in San Diego was such as to permit the City

Manager to effectively perform as the Chief Executive and

Administrative Officer with the attendant powers and duties

called forth in the 1931 Charter.

A 1953 revision to the Charter removed a number of Charter

imposed administrative constraints upon the Manager with respect

to certain operating divisions and in effect gave him plenary

administrative authority over those divisions.and their

structure.

In 1961, the City Council caused the formation of a Citizens

Charter Review Committee for purposes of studying the City

Charter. This committee (commonly referred to as the "Chernoff

Committee" for its chairman, Howard Chemoff) spent approximately

one year in hearings and review o f our Charter. Its report in

August 1962 commenced its recommendations with the following:

1, Retain the Council-Manager form of government,

Implementing that recommendation, the Charter Review

Committee proposed among other things, several Charter changes

which relate to the issue at hand. They proposed:

(a) That the City Manager no longer be referred to

as Chief Executive and Administrative

Officer" of the City, but as Chief

Administrative Officer. (Voter approval in

September 1963.)

(b) That the City Manager no longer be directed in

detail as to the form of his proposed budget,

but simply be required to furnish necessary

detailed information . (Voter approval in

November 1962.)

(c) That the City Council would no longer be

restricted to a reduction or elimination of



items in the City Managers proposed budget,

but could reduce, eliminate or increase any

item in its adoption of the annual

appropriation ordinance. (Voter approval in

November 1962.)

(d) That the Chief of Police and Fire Chie

acting under the City Manager, would have all

power and authority necessary for the

operation and control of their respective

departments, including the direct right and

authority with respect to allpersonnel

matters. (Voter approval in September 1963.)

In November 1973, another substantive Charter proposal was

presented to the voters as a proposed amendment to the form of

government in San Diego. That proposal was so drawn as to

significantly strengthen the office of Mayor and effectively

change the form of government to strong Mayor-Council It would

have authorized the Council to appoint a Legislative Analyst to

independently scrutinize the Managers budget proposals and in

effect, dilute most ofthe Managers administrative powers.

Proposition B was defeated by the voters by a 62% to 38% margin.

One can only infer that the.citizens of San Diego in 1973 were

not ready to change their City Manager form of goverment.

ANALYSIS

With this historical background we will now examine the

applicable sections of the 1931 Charter, as amended to analyze

and address the issue presented.

City Council

The City Council:

* Is the legislative body of the City,·vested with

alllegislative powers subject to the terms of the

Charter. Charter section 11. It is solely and

exclusively empowered to enact all ordinances and

resolutions Charter sections 15, 16 and 17 and shall

determine its own rules and order ofbusiness Charter

section 14

,

* Elects the City Manager and the City Manager

serves at the pleasure ofthe Council. rCharter section

27. No Councilmember may, however, interfere with the

administrative service which is vested with the Manager.

rC

ha

rt

er

 s

ec

tio

n 2

2.

* Is solely responsible for enacting an

appropriation ordinance to provide the necessary funds

for the operation ofthe City rCharter section 71  and



has the power to fix the salaries of those specified

officers u

nder its 

jurisdict

ion FCharter se

ction 70.

Numerous other pow

ers of a legislative n

ature are vest

ed by

the Charter in the City Council, generally relating to fünding

and imposition oftaxes; ho

wever, the recitation ofthose pow

ers

are not germane to this analysis.

City Manager

The City Manager is th

e chief administrative officer of

The

City o f San Diego rChar

ter sectio

n 27 and sha

ll be respon

sible

to the C

ouncil fo

r the pro

per administratio

n of all affairs of

the Council placed

 in his or hero charge.

 rCharter section

 28.

He for shea is empowered to supervise the administration ofthe

affairs ofthe City, keep the Council advised ofthe fi

nancial

condition and future n

eeds of the City, prepare and submit the

annual budget estimate and, except as otherwise provided in the

Charter, exerci

se all other adm

inistrative powers conferred by

the laws of the State upon any municipal official. The Manager

is also designated as the Chief Budget Officer ofthe City and is

responsible f

or planning activitie

s o f the City and adjustin

g

such activities to the f

inances availab

le. f=Charter section 28.

Addressing one specific Charter-granted power of the Manager

which is part of the underlying question at issue, Le., the

authority

 of the Manager ro

r Department heado to tran

sfer

individuals, section 28 of the Charter provid.es:

In order to expedite the work o f any

department or to adequatel

y administer an

increase in the duties which may devolve on

any Department or to cope with periodic or

seasoal changes, the Manager, subject to

Civil Service regulations is empowered to

transfer employees temporarily from one

Department to perform similar duties in

another Department. Likewise each Department

head shall have power to transfer employees

from one Division to another within his

Department. rEmphasis added. o

Charter section 28.

Annual Apprópriation Ordinance

In addition to its othe

r legislative 

responsibi

lities in a

home rule city, the process a

ssociated with and the enactm

ent of

an annual appropriation ordinance to finance the operation of the 

City is probably the most important duty of the City Council.

Granted, the Charter provides for an automatic reappropriation

for the new fiscal year, at the sam

e level as the prior yea

r, if



the Council fails to act Fsee Charter section 71a. Despite that

"plugging the gap" proviso, the approval ofthe annual budget by

enacting annual appropriations ordinance is one ofthe priary

actions vested with Council.

The Manager is directed to prepare and submit to Council a

proposed budget for the ensuing year rCharter section 69y and

upon receipt of the Managers estimate, the Council is required

to prepare an appropriation ordinance using such estnate as a

basis. The form, arrangement and itemization ofthe

appropriation ordinance shall be determined and prescribed by the

Auditor and Comptroller and City Attorney. FSee Charter section

71. The Council may reduce or eliminate any item, increase any

amount or add any new item for personal services, contractual

services, materials, supplies and equipment for any Department.

Id.

The annua budget documents ras opposed to the annual

appropriation ordianceo have been so arranged as to show the

detail o f activities which are authorized as a sum total in the

appropriation ordinance. This methodology ofdisplay is commonly

called a program budget. The programs as approved by Councila

represent the purpose and intent of the allocation of dollars and

people. It is a projected blueprint of operation of the City for

the forthcoming year. It is the financial and logistical vehicle

which the City Manager uses to adinister the affairs of the

City.

Reconcilition of Charter Provisions and Summary

The preceding discussion was provided to identify seemingly

competing Charter provisions and responsibilities. The

historical perspective is intended to reveal what the legal

structure o f government in San Diego really is (as opposed to the

informal process which has gradually evolved) and to illuminate

the respective powers ofthe City Council (as a policymaking

body) and the City Manager (as the ChiefAdministrator).

We confine our analysis and any conclusion drawn therefrom

narrowly to the issue ofthe Council's authority to direct the

City Manager in respect to allocation and placement ofpersonnel

and the specificity of any adopted appropriation ordinance.

To begin with, we observe that several important sections of

the Charter would seem to be at odds with each other. Those

sections have been referred to in the above discussion. The

resolution, therefore, draws heavüy upon historical perspectives

which reveal the intent of the framers of the existing Charter

and the voters thereon, and the changes (and attempted changes)

since 1931.



The City Council is the legislative body of The City of San

Diego, endowed with all powers necessary5 subject to the terms of

the Charter, to perform as such. California case law is clear

that a City Charter is construed as an strument of limitation

on the exercise ofpowers by the municipality and its officers.

City of Grass Valley v. Walkinshaw, 34 Cal.2d 595, 212 P.2d 849

(1949). The City of San Diego is a C

ouncil-Manager form of

government providing therein a separation ofpowers; that is,

Council as the policymaking body and the Manager as the Chief

Administrator. The City Manager is hired by the City Council and

serves at its pleasure. In connection therewith, the Council

alsoevaluates the performance of the City Manager.

The City Manager is required to prepare and submit to the

Council, at a specified time in May, a budget proposal for the

expenses of conducting the affairs ofthe City for the ensuing

year. The City Council is empowered to enact an appropriation

ordinance for such purposes and may reduce or eliminate any item,

increase any amount or add any new item for personal services

contractual services, materials, supplies and equipment for any

depa

rtment.

The format of the budget document reflects programs and

projects which Council, in its legislative discretion, determines

to be a checklist of projected goverrïmental operation in San

Diego for the ensuing year. It is designed with a lowest common

denominator speciicity. Those specific programs and projects

identifying positions and dollars, are parts of the whole which

is adopted in generalized sums total in the annual appropriation

ordinance.

'The question then arises -- Can the Council in effect,

direct that there be no reassignment of personnel for which an

appropriation has been made during a fiscal year to accommodate a

need as determined by the City Manager as Chief Administrative

Officer without first coming before Council? We believe not.

That would be in contravention of Charter section 28. We do not

mean to imply that the Manager is prohibited from informing the

Council of any movements of concern but rather we conclude he is

not required by the Charter to obtain the City Councils specific

consent or to inform them if he chooses not to inform them.

The City Manager is empowered as Chief Administrator, during

any fiscal year, to transfer employees temporarily from one

department to another to perform similar duties. Similarly,

Department heads may transfer people between divisions within

their department. The Charter is quite clear in this regard and

it would be our opinion, based upon everything discussed.



hereinabove, that such provision exists to enable the

 Manager

and Department heads to address situations that arise during

the year which need administrative action and attention, and that

the Manager is not required to advise Councl prior to any such

temporary personnel reassigment. Implicit in Council s

discussion giving rise to this matter was the sugge

stion that the

Council wanted prior notification (of any personnel move) in

order to spen

d time evaluating 

it -- which leads to the

 further

inference that the Council might abandon its policy role and

inject itselfinto the administrative affairs ofthe City.

Council will also recall that during

 the discussion on the

matter on June 2, 1986, the City Attorney stated that any

permanent" transfe

r between departments would amount to an

appropriation ordinance ch

ange and would require Council action

to do so. It follows, a fortiori, that Council would be informed

prior to any such action and accorded the opportunity to evaluate

and act upon it.

SUMMARY

The 1931 Charter estab

lishes a Council-Manager form of

municipal government. The City Manager as Chief Administrative

Officer ofthe City, is budget officer, as well. The budget is

prepared by the Manager for app

roval by the Council. The Council

may increase, reduce or eliminate any budget item amount. Once

the budget and. appropriation ordinance have been adopted, the

Manager may transfer employees between departments temporarily,

as may department heads between divisions within their respective

departments. Notification ofthe Council of such temporary

transfer is not required. Any permanent transfer, however, would

amount to an appropriati

on ordinance change 

and would require

Council action.

Respectfully submitted,

JOHN W. WITT, City Attorney

By

C. M. Fitzpatrick

Assistant City Attorney

and

By

Jack Katz, Chief Deputy
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OFF]CE OF

THE CITY AORNEY

CITY OF SAN DIEGO

1200 THIRD AVENUE, SUITE 1620

SAN DIEGO, CALIFORNIA 92101.4178

TELEPHONE (619) 236-6220

FAX (619) 236-7215

Michael J. Aguirre

CTY ATTORNEY

OPINION NUMBER 2007-1

DATE:

 

April 6,2007

SUBJECT: 

Respective Roles of the Mayor and City Council ín Budget Decisions

Affecting the City' s Administration

REQUESTED BY: Mayor and City Council Members

PREPARED BY: City Attorney

INTRODUCTION

Since the current City Charter was adopted in 1931, the City of San Diego has operated

under a City Manager form of governm.ent. On January 1, 2006, the City began a five-year trial

period of a "Strong Mayof' form of governance. Under the new structure, all powers and duties

of the appointed City Manager were transferred to the Mayor. The Mayor is now the City's chief

executive officer, and. chief budget and administrative officer. The City Council retained its

legislative powers; however, most resolutions and ordinances passed by the Council are subject

to a mayoral veto.

The Charter changes provided a separation ofpowers between the executive branch and

the legislative branch, including a system of checks and balances. This is especially true with

respect to the City's budget and appropriations. This Opinion discusses the roles and duties of

the Mayor and Council in adopting a budget making appropriations, and making mid-year

changes. It is intended to provide a general framework for future resolution of specific issues on

a case-by-case basis. The analysis and discussion are primarily based on the City Charter and

general principles of municipal law. We did not find any California ease law directly on point.

Accordingly, we have cited cases from other jurisdictions for guidance.

QUESTION PRESENTED

What are the respective roles o f the Mayor and Council, especially in budget decisions

affecting the City' s administration?
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SHORT ANSWER

The overarching rule is that the Mayor and the Council must act within the powers

granted to them under the Charter..As that being the general rule, we make the following

observations:

First, the Mayor holds all of the City's administrative power, and is solely responsible for

the day-to-day operations of the City. The Mayor is the City' s chief executive officer chief

budget officer and supervises the City's financial affairs. However a Mayor has only those

powers that are expressly or impliedly conferred upon him by the Charter or by the Council

acting within the scope of the Charter. The Mayor proposes the City' s annual budget. The Mayor

has special veto power over any chan.ges to that budget proposed by the Council, but the Council

has sole power to approve a final budget. The Mayor must implement the budget as adopted by

the Council in accordance with objectives set forth in that budget Further, budgetary

appropriations, which are the authorization to incur obligations and spend public funds for a

specific purpose, do not represent an absolute obligation for the Mayor to spend the full amount

of sue

.

h appropriation. The Mayor must achieve the budgetary priorities as set forth in the budget.

Correspondingly, the Mayor has the discretion in the exercise of his duties to seek economic

savings in carrying out the budgetary plan. However, the Mayor may not, through the exercise of

such discretion, thwart the legislative aims of the Council in setting budgetary priorities.

Second, alllegislative power of the City is vested in the City Council. Using that power,

the Council establishes the City' s policies. It may not delegate any legislative power or

responsibility it was elected to exercise that "raises or spends public monies," including but not

limited to the City's annual budget ordinance and the salary ordinance, nor its power to set

public policy by resolution or ordinance. Under the Charter, the Council is given the authority to

ensure its policies, ordinances and resolutions are properly implemented by the Mayor and other

public officials, and to permit public review of that implementation. Indeed the Council has the

right and duty to request information from the Mayor and City officials to ensure that its policies

and procedures are being implemented. However, the Council, through the exercise of its

oversight responsibility, must do so in a ma.nner that does not interfere with the Mayor' s duty to

conduct day-to-day administrative affairs of the City

HISTORICAL CONTEXT

Historically, most U.S. cities were created using the "Strong Mayor" or "Political"

system of government. Under the true"Political" system, the elected mayor had broad patronage

powers (the power to hire those who supported the mayor during an election, as well as friends

and family) and the Council was limited to a part-time role passing laws as recommended by the

Mayor.
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Beginning in 1912, cities began adopting a "Council-Manager" form of government. This

trend continued until the 1930s, slowed during the depression, and boomed during the 1960s and

1970s. George H. Frederickson, Gary A. Johnson, & Curtis H. Wood, 1he Adapted City:

Institutional Dynamics and Structural Change,New

 

York: Cities and Contemporary Society,

M.E. Sharpe (2004). The true Council-Manager form of governance featured a professional

manager chosen by the City Council. Administrative powers were unified under the City

Manager while the Council maintained legislative and budgetary authority. One sphere of power

was not to meddle in the affairs of the other. Id. at 38.

San Diego first experimented with a Strong Mayor form of government from 1915 to

1931. 1986 Op. City Att'y 17, 18-21. Charter changes created a Council-appointed City Manager

form of government in 1931. Id at 19-20. Over time, the City Manager's authority strengthened,

and the form of government survived an effort in 1973 to return the City to a Strong Mayor

system Id at 21. Charter changes impacted the City Manager's authority over the years, but

none diminished the City Manager's authority. Under the Council-Manager form of

governm.ent, the City Manager was entitled to assert full autonomy over administrative affairs

and the implementation of the budget approved by the Council. This power was at times

theoretical, given the risk to the City Manager's livelihood if such assertion was against the

wishes of the Cuncil,

Effective January 1,2006, voters amended the Charter to test the "Strong Mayor" form of

governance for a five-year trial period. The new Article XV ofthe Charter suspend.s the

operation of certain Charter provisions. It transfers to the Mayor all fiscal and administrative

authority previously held by the City Manager, provides the Mayor with appointment and

supervisory powers over fiscal officers of the City, and with a veto over certain Council actions

including a special veto in the budget and salary ordinance process. The new form of government

also includes certain checks and balances with respect to fiscal matters, including authorizing the

Council to appoint an Independent Budget Analyst, requiring Council acceptance of any budget

before it may be implemented, and a.n oversight role for the City Council.

GENERAL PRINCIPLES

This Opinion focuses priniarily on the issue presently facing the Mayor and City Council

with respect to the budget and the annual appropriation ordinance. During the last year, questions

have been raised regarding the authority and decision-making powers of the Mayor and the

Council relative to the City's budget. The Charter contemplates a system of checks and balances;

however, interpretation of these provisions has not been easy. The following is a general

discussion of this balance ofpower.

 For example, see Charter §§ 32.1, 94, 94.1, 94.25 94.4
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In general, a mayor has only that authority which is expressly or implíedly confeed

upon him by charter or by the council acting within the scope o f the charter. 3 McQuillin, un.

Corp. (3d ed. 2005), § 12.43, p. 249. This principle is illustrated in a case entitled Detroit Fire

Fighters Association v. the City of Detroit, 449 Mich.

 

629, 537 N.W.2d 436 (1995). Detroit is a

charter city with separate executive and legislative branches. Id, at 639-640. In that case, the

Mayor submitted a budget proposal to the Detroit City Council. The Council amended the budget

to include $750,000 for a new fire department squad, whose purpose was to provide reserve

manpower and to engage in certain speialized functions, such as rescue, extrication and

transport. The city counil passed the amended budget, but the mayor vetoed $500,000 of the

$750,000 appropriated. The council overrode the veto, reinstating the original $750,000

appropriation. When the mayor did not spend the funds that were appropriated, the fire fighters

association sued.

The Court noted that appropriations generally cannot be diverted to any other purpose

except as provided by statute or charter. Id. at 639 citing 15 McQuillin, Mun. Corp. § 39.69, at

p. 233 (3d ed. rev.) In analyzing the facts, the court found that the Detroit City Charter

contemplated a separation of powers between the executive branch (the Mayor) and the

legislative branch (the City Council). In that regard, the Court stated:

... Just as the city council cannot make unilateral changes in the

budget the mayor cannot single-handedly alter the city council's

appropriations. To allow the mayor such power would provide a

means for circumventing the legislative branch and essentially

render meaningless the powers and duties granted to the city

council by charter.

Additionally, although the executive branch is granted some

discretion in the expenditure of appropriated funds, it possesses no

inherent constitutional power to refuse to spend in the face of clear

legislative intent and statutory directive. [citations omitted] Here,

the city council clearly earmarked $750,000 of the appropriation to

be used to fund an additional fire squad. Thus, the mayor may not

use discretion as a guise for frustrating this intention. Id.

at 640-641.

The concurring opinions provide further guidance. One justi.ce notes that: "the mayor is

not required to spend the entire amount appropriated if he can effect the purpose with less

money." Id at 649. Another concurring opinion sums up the issues as follows:

I do not believe that anyone can seriously dispute that an

appropriation is not a mandate to the executive branch to spend the

full appropriation. Additionally, the executive branch certainly has

inherent discretion if not a duty to seek economic savings.
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However, this executive discretion may not extend so far as to

usurp legislative authority. Adopting a budget is a legislative

function. In contrast, proposing and implementing a budget are

executive functions. Everyone here recognizes that the budget is no

more than a financial plan, which may be adjusted throughout the

fiscal year in order to adapt to changing financial conditions, . .

.... The question becomes, how do we strike a balance between

the executive branh's discretionary power to operate within the

financial plan and the legislative branch's intent and power to

adopt the budget and to set fiscal policy. . .

... "Appropriation" means an authorization granted by a

legislative body to incur obligations and to expend public

 

fundsfor

a stated purpose...

...I think our solution lies with the "stated purpose" objective of

an appropriation. If the executive branch has substantially

accomplished the stated purpose, then it has legally operated

within executive discretionary authority when it economically

saved money by not spending the full amount. In other words, the

mayor secured a "better deal," or the project did not cost as much

as expected. However, if the effect of the "not spending" frustrated

or thwarted the štated purpose, then the executive branch has not

executed or implemented a legislative authorization. Instead, it has

unilaterally adopted its own budget by deviating from if not

ignoring, the council's budget. This it cannot do. Id., at 658-660.

The Detroit Fire Fighters ssociation case, though not binding precedent provides

insight that is well-reasoned and instructive. These principles can be equally and appropriately

applied to the City Charter and the roles of the Mayor and the City Council.

DISCUSSION

I. The Mayor's Executive, Budgetary, and Administrative Powers

In any form of municipal government a mayor "has no authority, except what is

expressly or impliedly conferred upon him or her by the charter or applicable law, or by the

council or governing legislative body acting within the scope of the law." 3 MeQuillin Mun.

Corp. § 12.43 (3rd ed. 2005). San Diego's Charter gives the Mayor broad administrative

authority in planning the activities of the City government and for adjusting such activities to the

inances available:
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A. Administrative Authority and Day-to-Day Operations are Vested in the

Mayor

Article XV of the Charter transfers to the elected Mayor all 1ministrative powers, duties 

and responsibilities previously held by the City Manager, thus making the Mayor the City's

Chief Administrative Officer. Charter §§ 28,260(b). Black's Law Dictionary, Seventh Edition,

defines administration in part as: "1. The management or performance of the executive duties of

a government, institution, or business. 2. In public law, the practical management and direction

of the executive department and. its agencies," The Mayor also has the title of Chief Executive

Officer. Charter § 265(b)(1). The title commonly means "The highest-ranking executive in a

company or organization, responsible for carrying out the policies o f the board of directors on a

day-to-day bas

is." 2

r.

The Mayor's Charter-imposed duties are consistent with these definitions. The Mayor

supervises the City's administrative affairs. Charter § 28; Hubbard v. City ofSan Diego, 55 Cal.

App. 3d 380, 385-386 (1976). Heads of departments reporting to the Mayor are "responsible to

him for the efficient administration of their respective Departments." Charter § 28. The Mayor

has a corresponding duty to ensure departments under his control function efficiently. Consistent

with this duty, the Mayor may "transfer employees temporarily from one Depatment to perform

similar duties in another Department." The Mayor also may "direct any Department or Division

to perfonnwork for any other Departm.ent or Division 

 

in order to expedite the work of any

department or to adequately administer an increase in the duties which may devolve on any

Department or to cope with periodic or seasonal changes." Charter § 28.

The Mayor has authority to "promulgate and issue administrative regulations that give

controlling direction to the administrative service of the City," and to regulate the "general

conduct of the administrative Departments." Charter §§ 265(b)(2 28. However, the Mayor may

not issue regulations that conflict with the valid City policies or ordinances enacted by the

Council. This would intrude upon the Council's exclusive authority under the Charter to en.act

legislation.

B. The Mayor is Responsible for Planning and Preparing the Budget

The Mayor is also Chief Budget Officer, which means he is responsible for planning the

activities of the City government and for adjusting such activities to the finances available."

Charter § 28. To do so, the Mayor must "prepare annually a complete financial plan for the

ensuing year and shall be responsible for the administration of such a plan when adopted by the

Council." Ibid The Mayor also i.s responsible for "bringing together... estimates covering the

2 SeeThe American Heritage Dictionary of the English Language: Fourth Edition (2000)

(littp://www.bartleby.coml/90/C(289050.hø).

The authority to move personnel or order departments to work for each other does not apply to

certain departments, including the Police and Fire Departments. Charter § 28.
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financial needs of the City, with the checking of these estimates against the information relative

to past expenditures and income, with the preparation of the budget document and supporting

schedules and with the presentation of the budget to the Council." Ibid. The Mayor now has

authority to appoint, with Council approval City officers responsible for financial matters,

including the City Treasurer and Auditor-Comptroller. Charter §§ 29,45,260(b),265 (b)(10),

(11). See City Att'y MOL 2006-2 (Jan. 23,2006).

The Mayor's intimate knowledge of the City's fiscal and administrative condition

provides his "ability to propose plans for the council's approval... and... for which the mayor

is uniquely qualified since he is the official in charge of cayíng out the plans." See Brown v,

Fair Political Practices Com., 84 Cal. App. 4th 137, 148 (2000). Thus, the Mayor has the right

and duty to propose legislation or make recommendations to the Council concerning the City's

affairs. Charter § 265(b)(3). In addition, the Charter requires the Mayor to propose the budget

and salary ordinance, and gives him a special veto over their terms before they become

controlling documents for the appropriation ordinance. Charter §§ 28,69,265(b)(15), 290(a).

I'he Council finalizes the budget and salary ordinance and enacts the annual appropriation

ordinance. Charter §§ 71,290. The Mayor then administers the plan and is responsible "for

adjusting the activities of the City to the finances available." Charter § 28,

The Mayor has a duty to operate the City within a balanced budget, and must control

spending so as to avoi.d a budget deficit. Detroit Fire Fighters Association, 449 Mich at 655.

Consistent with the Mayor's duty to oversee the efficient 

·

administration of City Departments the

Charter provides him with specific and implied authority to reduce costs. For example, the

Mayor executes the contracts for departments under his control and may contract for certain

other City needs below set dollar amounts. Charter §§ 28, 945 94.1, 94.2, 94,4. The Mayor can

4

alter City contracts, so long as this does not increase the amount of the contract. Charter § 98. 

With respect to mid-year budget adjustments, the Charter contemplates that all funds

appropriated for a particular purpose may not be spen while other appropriations may be

insuficient to meet actual needs. The Council has authority to transfer unencumbered,

appropriated funds to meet those other needs. However, the Mayor must first recommend such

fund transfers in writing. Charter § 73. The Mayor is given the power to allocate internal budget

amounts for departments under his control. Charter § 81. The Counil also may authorize the

Mayor to transfer funds between allocated items within the same department. Charter § 73.

The Mayor' s responsibility to be fiscally efficient is tenered by the requirement that the

Mayor is also required to implement, not contravene, valid and established policies or ordinances

of the Council. It is clear that the Mayor is not required to spend the full amount appropriated if

the Mayor can find a way to accomplish the purpose of the appropriation without spending the

 The Mayor must seek Council approval when contract costs are to exceed those previously

authorized by Council. Ibid.
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entire amount. However, the Mayor may not completely disregard the Council's policies and

programs by not spending appropriated monies.

C. Mayor Has a Duty to Provide Information to the City Council

Although the Mayor no longer serves on fhe Council (Charter §§ 260(b), 270), the

Mayor is required to provide information to the Council. For example, the Mayor must "keep the

Council advised of the financial condition and future needs ofthe City." Charter § 28. The

Mayor must prepare and submit to the Council... such reports as may be required by that

body" Ibid. Similarly, he must "comply promptly with all lawful. requests for infoíation by the

Council" Charter § 32.1. Another section requires the Mayor to "cooperate fully with the

Council and Independent Budget Analyst" including supplying requested information concerning

the budget process and fiscal condition ofthe City. Charter § 265(b)(14). Even absent a request,

the Mayor still has a duty to "inform the Council of all material facts or significant developments

relating to all matters under the jurisdiction of the Council." Charter § 32.1. These provisions

benefit the Council and the public generally, and are part of the checks and balances

contemplated by the Charter.

1. The Council's Legislative Power

The Charter vests allegislative power in the City Council, subject to the terms of the

Charter and the Constitution of the State of California. Charter § 11. The Council has the

legislative power and responsibility for which it was elected to adopt ordinances and resolutions

which raises or spends public monies, including the City' s annual budget ordinance and the

annual salary setting ordinance, and any ordinance or resolution setting public policy.

Charter § 11.1.

 The Council's Role in the Budget

Under the Strong Mayor form of governance, the Mayor proposes both the salary

ordinance and the budget and submits them to the Council. There is a process for public

hearings, Council modifications to the budget, mayoral veto, and final passage. Charter §§ 11.15

71,265(b)(15) and 290. The budget becomes the controlling document for preparation of the

Annual Appropriation Ordinance. Charter § 290(b). After adoption ofthe appropriation

ordinance, the City Council may transfer previously appropriated but unused funds to meet

unanticipated needs in different departments, upon the written recommendation of the Mayor,

5 The Mayor has limited legislative authority to approve and veto most Council ordinances and

resolutions. Charter §§ 26505 280 and 290; See Pulskamp v. Martinez, 2 Cal. App. 4th 854,

862 (1992);

 

McDonald v. Dodge, 97 Cal.

 

112,114 (1893) [limited legislative authority does not

make Mayor part of legislative body]. The Mayor may attend open sessions and chair closed

sessions of the Council, but may not vote at either. Charter § 265(b)(4) and (b)(6).
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Charter § 73. Accordingly, the Charter contemplates a joint approval process of amendments to

the appropriation ordinance.

The Council has the power to set the policy of spending public money and to allocate the

money needed to meet the City's needs. In making its appropriations, the Council should clearly

set forth the stated purpose of the appropriations, This will allow the Mayor to implement the

Council's goals and objectives in administering the day-to-day operations ofthe City. In setting

budgetary policy, however, the Council must be mindful that it may not interfere with the

Mayor' s powers lnder the Charter. That is, the Council may not intrude upon the Mayor' s

administrative authority to implement the Council's policies in the most efficient manner.

B. The Council May Not Delegate Its Legislative Authority

Charter section 11.1 states that the Council members were elected to exercise their

legislative authority and responsibility with respect to the raising and. spending of taxpayer

money. Accordingly, such responsibility cannot be delegated. 6 Charter section 11,'1 provides, in

pertinent part:

The same prohibition against delegation o f the legislative power

which is imposed on the State Legislature by Article XI,

Section l la of the Constitution of the State of California shall

apply to the City Council of The City of San Diego, so that its

members shall not deegate legislative power or responsibility

which they were elected to exercise in the adoption of any

ordinance or resolution which raises or spends public monies,

including but not limited to the City' s annual budget ordinance

or any part thereof, and the annual ordinance setting

compensation for City employees, or any ordinance or resolution

setting public policy.... (Emphasis added.)

Similarly5 California Constitution, article XI, section 1la

provides:

The Legislature may not delegate to a private person or body

power to make, control, appropriate, supervise, or interfere with

county or municipal corporation improvements, money, or property,

or to levy taxes or assessments, or perform municipal functions.

 Section 1 1.1 was added to the Charter by the voters in 1980 as an alternative to a proposition

(Proposition B) that would have replaced the Council as the decision-making body for the

salaries ofpoliee officers, in favor of final and binding arbitration in. the event of an impasse in

labor negotiations. See 1980 Op. City Att'y 65; San Diego Ballot Pam. Primary Elect. June 3,

1980.
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An. unconstitutional delegation of legislative power occurs when the legislative body

confers upon any person or body the "unrestricted authority to make fundamental policy

decisions." People v. right, 30 Cal. 3d ·705,712 (1982), citing Clean Air Constituency v.

Calrnia State Air Resources Board, 11 Cal. 3d 801,816 (1974); Kuger v. Fokum, 69 Cal. 2d

371,376 (1968). "This doctrine rests upon the premise that the legislative body must itself

effectively resolve the truly fundamental issues. It cannot escape responsibility by explicitly

delegating that function to others or by failing to establish an effective mechanism to assure the

proper implementation of its policy decisions." Kugler at 376-377.

Although a legislative body may not delegate its legislative authority it may properly

confer upon administrative or executive officers the authority to implement their legislative

enactments. The authority may include the use of some discretion, as long as rules, standards, or

guides set the limits under which the authority may be exercised. See generally 2A McQuillin

Mun. Corp. §§ 10.40.10, 10

.43, 10.44 rd ed.).

While the Council may not delegate its legislative authority on fiscal matters, it does

adopt a budge salary and appropriations ordinances that set the parameters of City spending for

City needs based on the Mayor's recommendations. There is no need for the Council to grant

athority to the Mayor to implement the spending guidelines in the appropriation ordinance, as

this authority is already granted under the Charter. Moreover, there are roles and guidelines

already set forth in the Charter that recognize the Mayor's discretionary authority, including the

authority to adjust the City's activities to the finances available, to transfer employees

temporarily to cope with periodic or seasonal changes, and to make recommendations to the

Council regarding mid-year transfers of appropriations.

C. The Council's Oversight Function

The Council may not interfre with the Mayor' s administrative authority under the

Charter any more than the Mayor may usurp the Council's legislative powers. However,

Article XV provides the Council with oversight authority more clearly than in the past, to enable

the Council to ensure its policies, ordinances and resolutions are properly implemented by the

Mayor and other public officials, and to permit public review of that implementation. In addition,

Article XV authorized the Council to establish an Office of Independent Budget Analyst and to

determine the powers of that office by ordinance. The Council has taken advantage of this

provision by creating the office and providing that the Independent Budget Analyst "assists the

Council in the conduct of budgetary inquiries and in the making of budgetary decisions." SDMC

§22.2301. Accordingly, the Independent Budget Analyst regularly evaluates and comments

upon the finan

cial matters affe

cting the City.

One of the checks and balances is the Charter requirement that the Mayor has a duty to

cooperate fully with the Council and the Office of Independent Budget Analyst, including

supplying requested information concerning the budget process and fiscal condition of the City.

Charter § 265(b)(14). Moreover, the Charter places an afrmative duy on the Mayor and other
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City officials to volunteer any information the Council may require for its proper decision-

making. The affimative duty to provide information about "all material facts or significant

developments relating to all matters under the jurisdiction ofthe Council" is placed oil the Mayor

and other City officials by Charter section 32.1.

The Charter also provides the Council with the right to request information from the

Mayor. Article XV expressly provides the Council with power to summon officials before the

Council or its committees, and clarifies those situations when individual Council members may

bypass the Mayor and communicate directly with members of the administrative service. Charter

§ 270(h) and 270(i). These sections provide broad authority for the Council and its committees

and in certain circumstances individual Council members, to ensure the Mayor implements and

enforces the Council s policies and ordinances to meet the needs o f the City.

RECOMMENDATION

Based on the above, we recommend the creation of an Appropriations Adjustment

Committee, to be composed of appropriate representatives o f the Council, Independent Budget

Analyst, Mayofs Office and City Attorney's Office. The purpose of the Committee would be to

consider the process by which the Mayor administers the budget during the fiscal year, and to

make recommendations to the City Council for legislative changes to the municipal code that

will enable the Mayor to implement the policy of the Council with maximum flexibility to

achieve efficiency and cost savings.

CONCLUSION

The Mayor has only that authority that the Charter provides or the Council grants by

ordinance or resolution. However, the Mayor has inherent discretion, if not a duty to

·

 seek

economic savings. This discretion may not extend so far as to usurp legislative authority.

Adopting a budget is a legislative function of the Council. In contrast, proposing and

implementing a budget are functions granted to the Mayor. Both parties have important roles

after adoption of the budget and the appropriation ordinance. Mid-year adjustments are

anticipated by the Charter, and both parties must participate. The Mayor must make

recommendations to the Council, which must approve and authorize the transfer of

appropriations. The parties may not act unilaterally to frustrate the duties and responsibilities of

the other.

As this review illustrates, there is no bright line to draw in the absence of specific facts

that determine exactly where the Mayor's and the Council's authority begins and ends in all City

fiscal matters. Each has specific duties and powers. Ye for the City to function effectively, both

must act in the interdependent manner established by the Charter. Whether one party improperly

contravenes the authority of the other necessarily must be determined on a case-by-case basis.

Although the Mayor and Council have experienced some challenges under the new system of

governance, the answers to most questions are found in the Charter. For the most part, the
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Charter provisions contemplate a system that should work - a system of checks and balances,

cooperation, oversight and independence. Nonetheless, improvements could be made to the

Charter, including clarifying the process for mid-year adjustments to the appropriation ordinance

under the strong mayor. These issues will likely be addressed by the Charter Commissión and the

Council in the next several months. In the meantime, we will assist the Mayor a.nd Council on

specific issues as they arise.

Respectfully submitted,

MICHAEL J. AGUIRRE

City Attorney

M.TA:jb

LO-2007-1
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San Diego Police 

Department Use of Force Policy

INTRODUCTION

On November 17, 1999

, you met with City Manager

 Michael

 T. Uberaga, Chief

 of

Police David Bejarano, Deputy City Attorneys

 Frank Devaney and

 Gene Gordon, and

 members

of your staff

 to .dišcuss th

e schedulin

g of an open City Council meeting/workshop

 regarding

 the

San Diego Polic

e Department's Use ofF,orce Policy, During that meeting, you asked for a

 legal

opinion whether th

e City Council m

ay direct t

he City Manager and Chief of Police to make

specific changes to the Use of Force Poliy,

ANALYSIS

The City Charter m

akes ab

solutel

y no provis

ion for 

any role fo

r the City Council in the

- _-žp administrative affai

rs ·o

.

fthe City including the policies of the San Diego Police 

Department, The

=- ·City Charter provid

es that the C

ity Council is th

e legislat

ive body

 of the City. The City Charter

' --, Places the sole responsibilit

y for administering the affairs 

of the City in thò City Manager a

nd

certain other·officers of

the City,.Section 57 ofthø Chartørprovid

esthat the Chief of Police shall

be appointed by the City Manager andt]he Chief of Police shall have all p

ower and authority

ecessary for the

 operation and control ofthe Police D

epartment."

In Opinion Number.86-7

, dated November 26, 1986, th

is Office did

 an extensive

 analysis

ofthe respect

ive roles

,

ofthéiembers ofthe City Council andthe City Manager, (Acopy ofthat

Opinion is attached hereto as Attachment A,)

=

rl- .

Eìž

T

Ë



0

0

0

1

5

2

íayo

r Su

san

 Gold

i

.

ng 

 

2. 

Janu

ay 4,

2000

Quoti

ng bri

efly

, fr

om tha

t op

inon, e st

ated

 as 

foll

ow

:

Il

eCit

 Ç

oun

cil

.Ci

y_C

ha

rte

r

ryis

io.

The Charte

r of The

 City of San Diego 

onta

ins se

ver

al re

fere

nces

conc

ern

·

ing the

.app

ropr

iate

 rol

e of the

 member

s of the

 City C

ounc

il. 

Sect

ion 11 of

the Charte

r pro

vide

s, iii 

pertin

ent p

art, 

that al

l legi

lativ

e po

wers o

f the

 City s

hall.

be ves

ted

 sub

ject 

to the

 term

s of

the Char

ter a

nd·

of the

 Stat

e Con

stitu

tion

, in the

Counc

il. Se

ton 1

2 sates very c

learly

 that

 the

·

Cøunoil shal

l be 

ompris

ed of nine

(9) C

ounc

il m

embers

, inó

luding

 the Mayor

; that 

it shall b

e the

 legi

st*ive bo

dy_gf

the Ciy

: that

 each

 of the members, 

inclu

din

g the M

ayor

, sh

all h

ave the

 rig

ht·to

·

vote 

upon all·q

uesti

ons b

efore

 it an

d the 

duty to at

tend all C

ounci

l meetin

gs.

ectio

n 13 p

rovi

des t

hat a

ll lgislt

i acti

om sh

all be by

 ordin

ance 

or a

s other

wise

provide

d by the S

tate Constitu

tion or

 State 

law.

A revi

ew of ever

y provi

sion and section

 of the

 Charte

r disc

loses

 not 

one

provis

ion that 

an be con

strued as au

thoriz

ing any role

 by the

 Counc

il in

 any role

other tlia

n as a

 lgislat

ivíbdy actin

g iii c

oncert

, For 

exam

ple, Sec

tion 15

prov

ides that.a majori

ty of the members e

leted shall

 con

stitut

e a

 quor

um to do

busine

ss and

 that

 the af

frmative v

ote of a majority 

of the m

ember

s eleted is

neces

sary fo

r passage

 of any ordin

ance

, resolu

tion, orde

r or vote.

The City 

anger-Cty Charter

 Provi

sio

By the

.sam

e tok

en, we sub

mit to 

you

 that the

 Chart

er o

f Th

e City of

 Sa

Diego is

 abund

antly lear s to the app

ropriate

 role o

f the 

City Manager 

ãs it

pertain

s to te affairs

 ofthis

 City. Se

ction 27 provid

e.that

 the City Manage

r shal

l

be elec

ted by the City Counci

l and that he shal

l be the phefßdminiãlra

tive ffiçr

ofthe City, serviñ

g attheple

aure o

fthe Counci

l, Se

ction

. 28 states

 thatthe

 City

Manage

r shall sup

ervis

e the ad

initr

ti(1 of the 

affair

s of the

 City e

xcept

 as

otherwise speciñcãlly provided in this Charter,

It cont

inues b

y provid

ing that all o

ther dminitra

tipower 

onferred

 by

State law

 shall be:exerised by the M

anager a

nd his de

signatè

d rpresenta

tives.

Section

 29 req

uires th

e City Manag

r to prope

rly adm

initer

 all:

·

the affairs

 of th

' City place

d in his 

harge

 and be resp

onsibl

e to 

the City C

ounci

l fo

r the con

duct o

f

those affrs (footñotè omitted).
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CONCLUSION

In con

clus

ion,

 it i

s our op

inio

n tha

t the

 

·

City C
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cil m

ay n

ot di

reo
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City

 Mana

ger

 an

d

Ch
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 make spe
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 ch

ang

es t
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.

San D
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olice

 Department

's U
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November 26, 1986

0 ÚJCT:

 

City Council 

Its Role in 

City Government 

, 

ST

 BY: 

May

or 

Maur

een

 0 ' Co

nno

r

 i

E

ARED 

B

: 

hn 

W. 

Wi

tt

, 

Cit

y 

At

to

rn

ey

c. M. Fit

patrick

, Assista

nt City Attorn

ey

 

QUESTION. PR

SENTED

what 

role, if 

any, do

es th

e City 

Chart

er pr

ovide

 for t

he City

 coun

il i

n th

e a

dmi

nis

tra

tive

 af

fair

s o

f th

e Cit

y i

nclu

din

g, bu

t

'not 

lim

ite

d t

o, t

he 

neg

ot

iat

ion

 .of c

ont

rac

ts, 

par

ti

ipa

tió

n i

n

med

ia·tio

n 

an

d 

th

e 

re

so

lu

ti

on

 o

f d

is

pu

te

s?

CONCLUSION

í.31

..

1

The Ci

ty Cha

rte

r mak

es 

abso

lut

ely 

no 

prov

isi

on 

f.or 

any 

role

*. for t

he City

 Cou

ncil

 in 

the 

admi

nist

rati

ve a

ffa

irs 

of t

he Cit

y,

i· incuding

, bt ot l

imite

d to, the

 nego

tiati

on o

f con

tract

s,

f partii

pation in m

ediatió

n and 

the res

oluti

on of dis

putes

. The

*1, City Charter

 provi

des th

at the 

City Counci

l, inc

luding 

the Mayor,

fE is the l

egisla

tive b

ody o f the City. 

The City Charte

r place

s the

sole res

ponsibi

lity fo

r admin

isterin

g the a

ffairs o

f the City in

 the City Manager a

nd certai

n other o

ffiers ·of the City a

nd

*R sPecificall

y prohibi

ts individu

al members of the Council 

with

·· interfering 

with the 

administrativ

e servic

e on penalty

 of removal

. 

f

r

o

m

 

o

f

f

i

c

e

.

,

Ýåf

ë

B

ñ

É

G

R

Ç

N

D

n Septemb

er 9, 1986 you sen

t us a memorandum indica

ting tha

t

your offic

e had rece

ntly recei

ved seeral inqui

ries reg

arding th

e

lationship

 between 

the City Council an

d the Ci

ty Manage

r. You

Sttd that 

ther,e seeme

d to 

·

be a per

cption f

rom the

 public

 that

the members o the City Council: and the City Manager' s office

Wre not Working togéther. in the manner prescr.ibed by law.

 You cite

d as matters 

abdut wh

ich you 

had recei

ved publ

ic

inquiry

 and comment,  certa

in'inc

idents

 in t

he rec

ent pas

t suc

h as

 individual C·ouncilperšon calling publicly for the dismissal of

U
i
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November 26, 1986

ticula

r empl

oyees 

wh

-

o wor

k dire

ctly u

nder 

the City 

Manag

er ' s

 erviion

; and an 

indivi

dual Counc

lperson 

negotiat

ing dire

ctly

 privat

e secto

r parti

es conc

erning t

he cont

ractual 

resoluti

qn

 a 

eli

ca

t·e

 a

nd 

env

ir

onme

nt

all

y s

en

si

tiv

e p

ro

jec

t.

u point

ed out

 the provi

sions 

of City Chart

er sect

ion 28

rov

id

in

g 

th

at

 t

he 

Ma

na

ge

r' s 

·du

ty 

is 

to 

sup

er

vi

se 

th

e

min

ist

rat

ion

 o

f th

e Cit

y' s a

ffa

irs

, ca

lli

ng 

our 

att

ent

ion t

o

he roadn

ess o

f th.at c

harge

. You al

luded 

to th

e pot

entia

l for

nusio

n an

d s

erio

u c

ons

eque

nces

 in 

the ab

sence

 of d

efini

tive

guid

eli

nes

 an

d y

ou 

req

ues

ted

 ou

r v

iew

s w

ith

 r·

spe

ct 

to 

the

 i

ssu

e. 

ANALYSIS

 It see

ms to u

s that

 the Charte

r of The C

ity o

f San D

iego i

s

ißþun

dant

ly c

lear

 on th

ë q

ues

tio

n of t

he r

esp

ect

ive

 rol

es o

f th

e

Imem

ber

s o

f t

he C

ity

 Coun

cil

, in

clu

ing

 th

e May

or

, a

nd t

he. Ci

ty

anage

 and 

we are

 ple

ased 

to furni·sh 

you w

ith o

ur an

alysis

 and

iview

 on 

thi

s su

bjec

t. 

As 

rece

ntly

 as 

June

 23

, 1

986 

we h

ad

óccasi

on to

 opin

e to 

the Deþu

ty Mayor

 and 

Counci

l Wit

h res

pect 

to

the r

ole 

of th

e Coun

cil 

in i

ts 

adop

tion o

f th

e an

hual 

budg

et an

d

;approp

riati

on or

dinan

ce (Opin

ion No. 

86-2

) and t

his 

analy

sts 

will

 inco

rpo

rat

e a

nd 

ref

er 

at 

tim

es 

to 

tha

t op

inio

n fo

r co

nti

nuit

y,

 CA co

py of Ci

ty Atto

rney 

Opini

on No. 

86-2 i

s att

ache

d as

n

c

l

ó

s

u

r

e

 

(

1

) 

)

,

he C

ity 

Counc

il-C

ity 

Char

ter 

Pro

visio

ns

 The Chart

er of The City 

of San Diego cont

ains 

sever

al

 refere

nces c

oncern

in

·

g the

 appro

priate

 role 

of the member

s of the

City Council. 

 

Section

 11 of the Charter

 provid

es, in p

ertinen

t

part, that

 all 

legisl

ative 

powers

 of the 

City s

hall 

be ve

sted,

 ubject to th

e 'r o the Cháter an

·d of the State

Constituti

on, in the Council. 

Section 

12 state

s very cl

early

, that the Council shall. be composed of nine (9) Council members,

including the Mayor; that it 

shall be the. egisltive boáy

 of the

Ël; that 

each of the members, incl

uding t

he -i,tayo

- shall 

ave

the right to vote upon all questions before it and the duty to

atten

d 

a

l

l 

C

o

u

n

c

i

l 

m

e

e

t

in

g

s

.

 

Sectio

n 13 prov

ides th

at all

15 lative act

ion shall be b

y ordinance o

r as otherwi

se provided

by thé stat.e  cônstitutLon or State law.

K

 d, · review 

of every 

provisio

n and ection 

ó the Charter

 loses not one provision that can be construed as authorizing -

, ay role by the Council·in any role other than as a

-.lgislytive

 , actingin

 concert. 

For ekampl

e, Section 

15 prbvídes 

that a

ø rity of the members elected shall costitute a quorum to do

 nes and 

that t

he af.f

irmati

v vote

 of a 

majorit

y o f th

e-

 

m

e

m

b

 ers ele

cted· is ne

cessary

 for pas

sage o

f any or

dinanc

e., -

 

e

s

o

l

u

t

i

o

n

 

i.·. 

o

r

d

e

r

 

o

r

 

v

o

t

e

. 

_

k
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M

a

y

o

r

 

0

ci

ty

 Ma

·er

Ci

ty

._C

h

rt

e

 P

ro

vi

 

s

î

FE y the s

ame tok

en, we submit to yo

u that th

e Charter o

f The '

 city

 

of San 

Diego i

 abund

antly 

clear a

s to t

he appr

opriate 

role

 o te city 

Manager 

as it p

ertàins 

to the 

affair

s o t

his City.

Ý sectio

n 27 pr

ovid

es tha

t th,e

 City

 Manag

er sha

ll be 

elected

 by 

the

 cit

y co

unc

il 

and

 th

at 

he s

hal

l b

e.t

he c

hie

f ad

mi

nis

trat

ive

 . .   

F 

icer

 of th

e City

, se

rvin

g at

 th

e p

e

re b

f th

 Counc

il.

 Eñ 28 states 

that the City Manager sh

all super

vise the

· ad

min

i

a ip

n o

f t

he 

aff

air

s of 

the

 Cit

y e

xce

pt 

as .ot

herw

is

·

e

Ž 

cif

ica

y p

rov

ide

d i

n 

thi

s Ch

art

er

.

.

; 

It c

ntin

ues 

by p

rovi

ding

 tha

t al

l ot

her 

admi

nist

rativ

e

Ž 

owe

rs 

con

fer

red

 by

 St

ate

 la

w s

hal

l b

e e

xerc

ised

 by

 th

e Ma

nage

r

 E

--his 

·des

igna

ted 

repr

esen

tat

·

ives

. 

Sect

ion 

2 .req

uires

 the

 City

 Man

age

r t

o p

rop

erl

y a

dmi

nis

te.r 

all

 th

e a

ffa

irs

 of t

he 

Ci

ty

 p

ced 

in h

is c

harg

e an

d be

 re

spon

sibl

e to

 the

 City 

Coun

cil f

or

 the 

cond

ct 

of th

ose 

af

air

s. 

As a

llu

ded 

to. ea

rlie

r i

n th

is

 opin

ion

, our

 vi

ews wit

h r

espe

ct 

to 

the 

mutu

al r

espo

ns.

ibi

lit

ies o

f

F the 

Cit

y C

oun

cil

 an

d Ma

nag

er 

wit

h r

esp

ect

 to

 bu

dg

e't 

pre

para

tion

: and 

appr

oval

 a

.

nd it

s re

la.tic>

nship

 to 

the 

admi

nist

rati

o

·

n 'o

f the

 city 

is mor

e full

y se

t ou

t in

 Encl

osur

e (1

), an

d we

 res

pect

ful

ly

 ref

er 

you

 to

 it

 fo

r fur

the

r a

nal

ysi

s i

n t

his

 re

gar

d.

ow w

e vi

ew t

he City

 Counc

l-Ci

ty Man

ager

©6ñsí

  

_n ñýnî

àšs.

,

Havi

ng i

ndic

ated

 to 

you 

what

 the

 Char

ter 

say

s so 

expl

ici

tly

· on this

 subje

ct, one co

uld 

·sugge

st tha

t this

 opinion

 need 

not g

o

furthe

r in 

explo

ring 

the q

uesti

on, but 

we re

cogni

ze tha

t in 

thi

vibran

t and

 grow

ing c

ommunit

y, with

 its 

envir

onme

nt of cha

llenge

s

and c

hang·e, pro

blems and

 opp

ortu

niti

·as a

rise 

almos

t da

ily w

hich 

tend to t

est t

he clea

r dic

hotomy whi.ch

 we bel

ieve t

hat t

he

, Chart

er de

scrib

es. 

So w

e will 

spend

 a few moment

s ex

amini

ng the

apropri

ate 

egisl

ative·

 role 

as we view

 it, esp

eciall

y with

regard

to the

 pro

·per ro

le, if 

any, i.n c

ontra

ct n

e

·gotiat

o and

dispute mediation and resolution.

1

The Ch

arter 

place

s cert

ain o

ther 

,admin

istra

tive funct

ions 

in

the hands of the City 

Purchasing Agent, (Section 35)  the

Prson

ñel Dir·c

tor, (Sec

ións 37. and

 116)

; thè 

City 

Clerk

(Sctio38) ; the Auditor ah

d Comptroler, (Section 

39)- the City -

A

t

t

o

r

n

e

y

,

(Sect

ion 4

0)  

·Funds 

and 

Plañn

iñg Commi.ssi

ons, (Sec

tion

41)  th

e Teasur

er, (Sect

ion 4

5) ; th

e Chief

 of Police

, (Sect

ion

7) th

e Fir

e Chie

f, ' (Sec

tion 58

) th

e civ

il Se

rvice

 Co

mision,

·(ectioná 41 and 115)- t

he Retiement-Board, (Sè·étion 1

44) .
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As we emphasized

 in Opinion No. 86-2 a City Charter is 

an

trument

 of lim

itat

ions

 on th

e exe

rcise

 of p

owers

 by the

cipality a

nd its officer

s Citq Grass_ya

lleyy. íalkinshaw,

34 c

al,

2d 

59

, 212 

.21 8

49 

(19

49)  

In 

oth

er

 wo

rd

s, i

t is

 t

he-

·

 gove

rnin

g r

ule

 un

der 

whi

ch 

this

 City

 sho

uld

 and mu

st 

cond

uc

t i

ts

a

f

a

i

s

'

It has been analogiz·ed as a sort of municipal

ns'tltuton by s·ome write

rs nd ind

·

eed it 

seems to u

s to fall

i

n

t

o

 

t

h

a

t

 

c

a

t

e

g

o

r

y

.

1

1

This b

eing t

he cas

e and 

the Charte

r bein

g clea

r on th

e

exlu

·

sively 

legisla

tive ro

le of the 

City Council

, what .do

es t

·

hia

tell

 us

? 

The

 le

islâ

tvé

pow

er 

and

 ro

le w

as 

ver

y ea

rly 

in

aliornia 

descri

bed as

 bein

g the 

power 

to make, alter 

and 

repea

laws

, peo

ple

_v. 

Sey

mou

r, 1

6 Cal

, 33

2 (1

860

). 

Wit

h r

efer

en

ce t

o

r gen

éral

 law

 cit

iës,

 the

 Stat

e le

gisl

ature

 sa

ys onl

y th

at the

legi

slat

ive

 bo

dy 

may

 pa

·ss 

ordi

nan

ces

 not

 in

 con

flic

t wi

th 

the

onst

itut

ion 

and 

laws o

f t

he Stat

e or

 th

e Uni

ted 

State

s. 

 

(Title

4, div

ision 3, chapt

er 3

, sect

ion 371

00 r 

Call forni

a Gove

rnment

C

o

d

e

)

 

,

At th

is po

int o

e migh

t ask

, then

, what 

poss

ible 

conne

ctio

n

,could

 the 

legi

slat

ive 

role

 have

 with

 the 

admi

nist

rati

ve ro

le in

 contr

act 

nego

tiat

ion? Let

' s lo

ok a

t tha

t ex

ampl

e 

for 

a momen

t.

n th

e ad

mini

stra

tive

 si

de (

role

 of 

Cit

y Man

ager

 and

 hi

s sta

ff)

,

the t

erms and co

ndit

ions 

of a ontr

act 

are n

egoti

ated 

betw

een t

he

parti

es w

ith t

he City

 rep

rese

nted 

by th

e City 

Mana

ger' s

repre

enta

tive 

asis

ted 

by t

he at

t·orney

. The

se ter

ms a

nd

condit

ions 

are t

hen memo

rial

.

ized 

in wr

itin

g th

e ·document

 is

execu

ted 

by t

he o

ther

 par

ty a

nd s

ubequen

tly 

pres

ente

d to

 the

City 

Coun

cil

 poss

ibly

 thr

ough 

a s

tand

ing 

commit

tee 

of th

e

Counci

l) for t

he pu

rpose

 of 1·e

gisla

tive 

action

, i.

e., 

an

ordinan

ce (or re

soluti

on) author

izing 

its e

xecuti

on by 

the City

Manager

. At thi

s time

 the term

s and

 condi

tins of the 

propo

sed

agreemen

t are ex

plaine

·

d to th

e members o

f the Council

(Committ

ee) . If a 

member

 of th

·e leg

isla

tive 

body

 doe

s not

believe t

he terms and co

nditions are appr

opriate u

nder the.

circumst

ances or i

n the be

st inte

rests 

of the 

City, he

, or she

ill urge 

for a revisio

n or def

eat of the measure. 

Is this

proper

 "nego

tiatió

n? Of cour

se n

·

ot. It is 

a true 

part o

f the

legislative process,

·

 If the councilmember can .convince a

major

ity 

of th

e Counc

il t

o th

e wi

sdom of hi

s/he

r vi

ews,

å

tion

. by 

the 

ma

ity 

of th

e Coun

cil t

o amend

 the

 ter

ms ca

n

e gven or

 the prop

osed a

greement r

ejected

-in its

 entire

ty.

However, what if 

the,legisl.a

tor-Cou

·

ncilme

mber says

,.in

e

f

f

e

c

t

,

brin

g tha

t do

cument 

and 

the o

ther 

cont

racti

ng pa

rty 

to me

ad I 11 

restru

ctur. 

the te

rms.an

d cond

itions 

to meet mý

c

o

n

c

e

r

n

s

,

etc. 

Is t

his 

impr

oper

? We thi

nk i

t iš

. Th_s t

 not-

9,1

.L

e_

l

qi

.l

at

or

. 

.

»
-



r   5

Q

íá

· 

M

y

o

r

 

0

' 

C

o

n

n

o

r
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N

vember 

26

, 

19

6

N

What if 

a coun

cilmember de

cides 

that.in

 orde

r to avo

id what 

 e/he perceiv

es to be an

 erroneous approa

ch by he City 

Manag

er

  hi·s negot

iations

, that h

e/she 

huld pa

rticipa

te dir

ectly in

 e neg

otia

tion

s to 

avoi

d th

is p

ercei

ved 

error

? We t

hink 

thi

·

s

 clear

ly i

s im

prop

er a

nd w

ould

 co

nsti

tute 

a vi

olati

on o

f Sec

tion

However

, there 

have b

een ra

re occa

sions 

where members

 of the

Council

 did par

ticipat

e in the

 negoti

ating pr

ocess.

 

In 1980

at t

he 

req

ues

t o

f t

he 

the

n) Cit

y Man

age

r, Ray

 Bl

air

, t

wo s

itt

ing

embers

 of t

he City 

Counci

l did

 part

icipat

e in 

negoti

ating

sessio

ns wit

h the 

City 

Manage

r, the. City

 Atto

rney 

and the

ir

staf

fs a

nd r

epre

s·enta

tive

s of th

e San

 Dieg

o Pa

dre

s. 

On th

at

, 

ccasi

on the

 par

tici

patio

n was (i) re

que,sted 

b.y th

e Manag

er an

d

.(ií) duly 

autho

rize

d by t

he Ci

ty Counci

l. The

length

y

 negot

iatio

ns l

ed to

 an 

amende

d ag

eemen

t wi

th th

e Pad

res 

whic

h

reolved

 some qu

arrel

some iss

ues 

which 

had b

een un

resol

ved f

or

some tim

e (use 

of Dire

ctor' s Box, etc

.) and f

oster

ed a

 new 

and

 more

 who

leso

me re

lati

ons

hip 

with

 th

at ó

rgan

i·zati

on. 

'Th

us, th

is

extra

ordi

narý

 eff

ort 

resu

lted

,in a

 ben

efit

 to 

the City

, but

 it

shoul

d be 

noted

 tha

t the leg

islat

or pa

rtici

p,ation 

was r

eques

ted

 by the Manage

r and .d

uly au

thoriz

ed by th

.

e City Counc

il. In 19

70

simila

r req

ueste

d and 

duly 

àutho

rized

 part

icipa

tion 

by the

 (then

)

Mayo

r,, Fran

k Curr

an, ev

entu

ally 

r·esú

lted 

in ne

w gas

 and 

elec

tric

franchis

es with Sa

n Diego Gas and 

Electric 

Company

.

What a

bout y

our o

ther 

example, par

ticipa

tion 

in med

iatio

n and

resol

ution

 of dis

putes

? Again

 :we bel

ieve 

the 

approp

riat

e ,and

:correct

 legis

lative 

role i

s to pa

rtic

·ipate by

 the co

llectiv

e

action 

of the 

City Counci

l in a

greeing

 wit

h (or d

isagre

eing wi

th>

a City Mahager

 recommended 

r·esol

útion. However,

-again t

here ha

ve :

been time

s when, at the r

equst o the

 City Manager 

and the

concur

rence

. of a majori

ty of the City 

Counci

l, the p

artic

ipati

on

in the mediati

on and 

settlem

ent of a dis

pute ha

s occurr

ed. 

Most

recently th

e èity Council aut

horized (then) Mayor Roger Hedgeco

k

and Councilmember Bill·Cleator 

toparticipate in

, the

*attempts t

o

ettle long-pending litigation with an Diego Gas and Electric

Company regarding the statu of a parcel of company- owned

Property in Sorrento Valle

y. We think it i

s fair to ay that

their roles (especially tha

t of Mr. Cleator) were signific

ant in

arriving a

t an equi

table sol

ution t

o that th

orny issu

e, Thus,

again, there was a departure from the traditional legislative

le which resulte

d ·ill a major bene

fit to this City.-

·

and. its. ... 

. _.-- . _

citizens. How do wë gainsay that? But again, ther was a direct

request -by the Manager and the City Attorney and concurrence by

t

h

e

 

C

i

t

ý

 

c

o

u

n

c

i

l

.

These r

are exc

eptions are c

ited t

o refle

ct the n

eed for

 some

flexibility in these areas. But they are definitely eceptions

to the Ýule 

and 

should 

remain so.



 , 

 ,

l
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N.ovember 26, 1986

From time to time, the view is 

expressed t

hat the Charter,

 aving be

en .adop

ted sub

·stantial

l in i

ts pre

sent form 

.55 years

*5 ago, is seriously out of date, particularly with respect to the

 trict

 sep

arat

ion 

of ad

mini

·

stra

tive

 and

 leg

islat

ive p

owers

, it

 impo

ses, Part

ic

.

ular

ly i

t is 

argu

ed th

át Coun

cilmemb

ers mus

t act

tt  areas 

traditi

onãlly v

iewed as

 admin

istrative

 becaus

.e thei

r

*2 fail

re t

o do 

so so

meho

w re

nders

 City

 g.ov

ernment 

less 

"resp

on-

i ive" to it

s citiz

ens. In othe

r words

, crit

ics urge

 that

 

c

o

u

n

c

i

1members must be 

active in

 the ope

rational 

afairs of the

ž· city, particularly as thos·

e affairs impact their resp

ective

E-' istri

cts, se

rvin

g a

s th

e p

int 

of co

ntac

t

·

 for

 riva

te c

itiz

ens

 eeki

ng muni

cipa

l ac

tion a

nd d

irec

ting

 admini

stra

tive

 ser

vic

es

· 

en ne

ces

sar

y to

 ob

tai

n t

he d

esi

red 

act

ion

.

S

The leg

islati

ve adminis

tratio

n the crit

ics sug

gest 

looks

ßuspic

iousl

y lik

e the

 form

 of muni

cipal

 gove

rnment wh

ich pr

evail

s

in l

arge

 Amer

ican

 ea

ste

rn 

citi

es 

whe

re 

admin

ist

rat

ive 

dec

isi

ons

are typ

ically

 made for 

po.liti

cal :reasons

, rat

her th

an as 

matter

s

øí soun

d managem

ent. While 

·sound manag

ement 

and olitica

l

motiv

ation

 may of

ten c

oinc

ide, suc

h a s

ystem o

perat

es mo

t

avora

bly 

in be

half

 of 

polit

ical

 sup

porter

s of leg

islato

rs an

d

most 

disf

avora

bly 

both 

to o

ppon

ents

 and

 to 

the l

arge

 segment

 of

the pu

blic 

whic

h, for l

ack 

of pow

er, is 

neut

ralize

d b

y such

 a

s

y

s

t

e

.

The fra

mers o

f the 1

931 Charte

r ere w

ell aw

are of this

argume

nt. 

Agre

eing w

ith 

the b

est t

hinke

rs i

n the

 

·

disc

iplin

e 

·

of

publi

c admini

·stra

tion

 at 

the t

ime, the

y re ject

ed a 

form

 of

governm

ent in

 which

 the leg

islati

ve body

 contr

olled

administr

ative ac

tivity, hoosing 

instead th

e poplar and

efficien

t counc

il-mana

ger form en

joyed by

 San 

Diego for the p

ast

5

5

 

y

e

a

r

s

.

Despite

 occas

ional c

harges of manage

rial alo

ofness a

nd lac

k

of popu

lar r

espon

e, the 

City 

has b

een se

rved w

ell-by 

cometent

Proessiona

l admi

nistrat

io·

n and a

 legisl

ative b

ody st

rictly

limited to a legislative

 role. The people of Sn Diego

pparentl

y agree

, since 

every t

ime amend

ments h

ave been

 propo

sed

 alter th

e Council-M

anager re

lationshi

p signif

icantly, they

have been soundly re jected by the voters, most recently in the

major chang

es propos

ed in 1973 by the

 Charter Review Commission

chaired by (now) Justice Edward T. Butler..

Admitted

ly·,

·

 over·the .past 

13 years, the dém

àrcatio

nline

-_

between administrative and legislative functions hs--bec·ome

icreasingly blurred A more agresive _lgislátivè-body pitted

.ainst 

a less 

ssertiv

e -adminis

trative

 author

ity ha

s resul

ted in

the gradual ušurpation by the former of 

·

some .of --the

·

 duties of the-.

latter. The administraive/legislative distinction raises

atral conf ronations on two leves, legal and poliil.

ï

·

,



 

a

y

o

r

 

o

' 

C

o

n

n

o
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November 26, 1986

í- 

hou

ld 

the

 Cit

y Mana

ger

, as

 ch

ief a

dmi

nis

tra

tiv

e o

ff

icer

 o

 th

e

 city

 cha

lle

nge 

this

 usu

rpat

ion 

as a

 matt

er o

f la

w, th

ere 

is

 ittl

e d

oub

t, in

 ou

r v

iew

, who

 would

 w

in t

he l

ega

l

onfr

ont

ati

on

, But 

the

re 

is 

also

 li

ttle

 d

oubt

 who

,

 wo

uld 

win 

the

'

 .oli

tical 

confront

ation 

whic

h would f

ollo

w. For th

is re

as+

.

n and

 p  ,

 t th

s 

arti

cul

ar 

time

, we th

ink 

you

r i

nqu

iry 

and 

our

Fý 

portu

riity

 to r

espo

nd i

n th

is ve

in is

 well-t

imed.

 We 

trus

t our

 espo

nse 

here

 wil

l be ca

r

·efully

 con

sider

ed b

y t

he Mayo

r an

d

 

co

un

ci

l 

an

d 

ac

te

d 

up

on 

.ac

or

di

ng

ly

.

ONCLIJSI

N

In c

onc

lusi

on, th

en, we 

are 

of t

he v

iew 

that

 th

ere 

is n

o ro

le

for 

ind

ivi

dua

l 

ounci

lme

mbe

rs 

in 

the

 ad

min

ist

r.àt

ive 

af

fair

s of

thi

s Cit

y,. 

The

 fra

m

rs 

of o

ur

 Ch

art

·

er 

int

nd

ed 

a 

cle

ar

isti

ncti

on b

etwe

en t

he nece

ssar

ily 

pol

iti

cal 

legi

slat

ive .

arm o

City

 go

ver

nment

 an

d t

he 

admi

ni

tra

tive

 ar

m. 

Ab

sent

 a Cha

rte

r

ame

ndm

ent

, we s

tro

ngl

y a

dvi

e t

hat

 th

e d

it

inc

tio

n be

 st

ric

tly

ô

b

s

e

r

v

e

d

.

Ýí

Respectfully 

,Ý

 

A

t

t

o

r

n

e

submitted,

1  l

C

M

F

:

j

s

:0

1

2

(x

0

4

3

)

Enclosure (Opn. No. 86-2)
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OPININ NUMBER 86-2

 

D

A

T

E

·June 23, 19

U

B

J

E

C

 

Author

ity of City 

Counc

il in Admin

istrat

ive Matt

ers

ÉÚESTED BY

: Dep

uty

 May

or 

and

 Cou

nc

il 

- pEPAED BY: C, M. Fit

zpatri

ck, Assi

·štant 

City At

torney

 and J

ack

Kat

, Chi

ef De

put

y 

,

QUESTION PRESENTED

 . .  - T -  . - . • 

May t

he City 

Counc

il ad

opt a

n ann

ual a

pprop

riatio

n ord

inan

ce

which

 mand

ates

 a pa

rticu

lar 

numbe

r of pe

rso·

nnel 

to 

be ut

ilize

d

for 

any

 pa

rti

cul

ar 

pro

gra

m un

dër

 an

y an

d al

l c

ircu

mst

anc

es 

and

prec

lude

s t

he 

use

 of t

hos

e p

ers

onn

el 

for 

any 

oth

er 

pur

pos

e?

ÇLS39

No. 

The 

City

 Coun

cil 

may 

not 

adop

t an

 an

nual 

appro

pri

atio

n

ordi

nan

ce whi

ch man

dat

es 

a p

arti

cula

r n

umbe

r of p

erso

nne

l to

 be

util

ized

 fo

r an

y pa

rtic

ula

r pr

ogra

m u

nder

 an

y an

d al

l ci

rcu

m-

stanc

es an

d pre

clude

s the 

use o

f tho

se pe

rson

nel f

or an

y ot

her

purp

ose 

bec

ause

 su

ch mand

ate 

wou

ld v

iola

te t

he Cit

y Man

ager

' s

admi

nis

trat

ive 

aut

hor

ity

 un

der

 th

e City

 Cha

rte

r.

BACKGROUND

r  

On Ju

ne 2

, 198

6, the Coun

cil Committ

ee of the 

Whol

e c

·

onduc

ted

a rev

iew o

f the

 Polic

e De·partm

ent' s p

ropo.sed 

budge

t fo

r fis

cal

year 19

87. During 

that he

aring, an is

sue aro

se conc

erning 

the

approp

riate 

role 

and auth

ority 

of the 

City Counc

il as 

it may

relate 

to the

 pecii

 alloc

ation and

 utili

zation

 of City 

peron-

nel. Thus, we view the issue as whether the City Council may

adopt 

an annual 

approp

riati·on

 ordi

nance 

which 

specif

icall

y man-

dates the use

 of a particu

lar number of people

 to a

, particul

ar

program. At the t

ime we rally  ex

pressed 

our reserva

tions abo

ut

the leg

al pro

priet

y of· 

such ·an a

ction

. You 

·aske

d us 

to exp

ress

Q views in writing

. Our r

eservat

ións r

emain a

s indica

ted

a

b

o

v

e  

O

u

r

 

r

a

t

i

o

n

a

l

e

 

f

o

l

l

o

w

s

.

0

0

 

1

 i
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i

 

F

·

 

6

_

 

D

é

t

t

y

 

M

a

y

o

r

-

2-

 

·

 

Ju

ne

 

23

, 

1

98

6

.

 

i

-

 

a

 

C

o

u

n

c

i

¥4 -

 

· c

itý

-

sa

 P

ie

--

-A

ut

ho

ri

tY

f

. L_e

al

 J

xi

s

enc

e

t

. -: 

he City.o

f San Diego 

is a munic

ipal c

orporat

ion òr

ganiz

ed

.:· - an

d e.stabl

ished 

pursiant 

to the

 the

n-exi

sting 

artic

le XI, sec

tion

  1

  of

 the

 Con

stit

utio

n o

 the

 Sta

te o

f Calif

orni

a. 

The

 or

gani

c

:i Ý 

tatuto

ry au

thor

ity f

or th

e Cit

y is s

et fo

rth 

in its

 Chart

er,

.'  approv

ed by 

the vo

ters o

n April 7, 1931

, and 

therea

fter ap

proved

  - 

þ  sen

ate 

Concu

rrent

 Resol

ution

 No. 34, date

d Apri

l 15, 1931 an

d

f·  

 iled

 wi

th 

the 

Sec

reta

ry 

of Stat

e on

 Apri

l 24, .19

3. 

The 

City

 .is

till

 go

ver

ned 

by t

hat 

1931 Cha

rter

, al

bei

t amen

ded 

on ma

ny 

occa

-

.t 

 

 

i

o

n

s

 

f.; 

  

 

Ch

.È

F 

-_

 is

t_o

ri

c.a

 

IËe

 

ti

ve

 a

nd

 D

y

el

op

me

nt

 f··'' 'šo

urce

: Repo

rt o

f--Eh

e Ci·

tzens

 Chë

ž_ter 

Re

·

vlaw

 Commit

te

, Augu

t

1962 (héren e.è

·

rréíto -às éhñúÓÉ epor  City

Manager Government in 

San Dieq; Public Administration

-W   -    ' •  r - -r - -   

Šeíce 1939 

 

A clos

e exam

inati

on of the

 hist

ory of app

licab

le sec

tions o

f

 the City 

Char

ter 

is n

eces

sary 

in o

ur a

naly

sis o

f the

 ques

tio

n

 -

 

, 

pr

e

s

e

n

t

e

d

.

   

an Diego w

as gran

ted it

 first

 Chart

er by th

e Californ

ia

  Legisla

ture i

n 1850

. It last

ed onl

y two year

s ad was 

revok

ed by

Ù .·# 

the L

egis

latu

re. 

San 

Dieg

o the

n re

verte

d to a town

" form o

f

  

govern

ment

, with 

a thr

ee-me

mbe

r Boa

rd o

f Trus

tees 

in c

harge

, tha

t

 , numbe

r in

crea

sing

 to 

five 

by 

1872

. In 

1872

, con

diti

ons 

once  

í · again a

ppeare

d fav

orable

 for "cityho

od a

nd a Chart

er was

*, 

provide

d by .specia

l act 

of the 

Legisl

ature 

to pro

vide a bas

is for

 -áž:. local gov

ernment. This municip

al autho

rity exi

sted for seve

nteen

 

 

y

e

a

r

s

,

-. 

1 

 

In 188

9, the City 

draft

ed and

 adop

ted a 

freeho

lders 

chart

er,

 , Pursuant 

to prov

ision of the

 Californ

iaConstitu

tion, which ,

 . Provided 

the. frãmework 

for muni.cip

al gover

nmeñt u

ntil ad

option of

  the existing ·(1931) Charter. The 1889 enactment provided fo-r a

 ·: bicameral. Council elected by ward.s. In 1905, the Charter was

t' mended t

o prov

ide for a únicame

ral Council

, again e

].ected 

by

,

 

w

a

r

d

a

.

l.G 

During this p

eriod of time, there gre

w in popularity

 acros

 e -nation -the- concept 

-of- a commission

-" plan -for- local

-

 govern

-

 et. San Dieg'o wa. so enthu

sed·with that -con

cept that it

s 18.89

Ø L 

&2 -áJ

 

harter was amended in 1909-to- accommodate the commissio.n plan,

FF· _ith -fiv

e--ommis-sioners e

lected at 

large-.- - The oper

ation o

f gov-

ñè ent under thai cheme shortly fell from favor and, in .1915,

Ur.· ' th Charter w

as once a

gain amende

d to provid

e or what 

was

, ooely referred to as a "May.or-Council form of government.

 h·at form  government in San Diego existed from 115 to 131.

 

€Ži



0

0

0

1

8

3

 

e

p

u

t

y

 

M

a

y

o

r

 

n

d

 

C

o

u

n

c

i

l

-3-

 

June 23, 1985

 Five 

Coun

cilm

n a

nd a' May

or w

ere e

lect

ed at

 lar

ge a

nd th

e Mayo

r

' was 

pre

sid

ent

 of t

he 

Cunc

il b

ut 

had 

ro 

vot

e. 

Th

e May

or 

had 

vet

o

 

er 

and

 w

as 

des

ign

ate

d a

s t

he Ch

ief Exe

cu

tiv

e Of

fic

er.

Thou

gh t

he Mayo

r's 

offi

ce was 

desi

gned 

to be

 a "str

ong 

Mayor

" 

 oper

aio

n, h

is power 

over

 adm

inis

tra

tion 

was 

ext

rem

ely

 estr

cted

. The 

Coun

cil, 

thro

ugh i

ts d

esig

nated

 pow

ers, was 

able

 o ef

fect

ivel

y ta

ke from th

e Mayo

r most

 of the

 adm

inis

trat

ive

 operati

ons. 

The Charte

r cal

led th

e Mayor

 the Chief Execut

ive and

 gve h

im t

he r

espo

nsibi

lity 

of su

pervi

sing the

 de

art

ments , yet

 it 

did

 no

t g

ive

 h

im 

eno

ugh

 au

tho

rit

y t

o d

o s

o e

ffe

cti

vel

y.

 _ 

The o

perat

ion of the City 

and fr

eque

nt int

ernal 

power 

strug

·

-

 gles

 onvi

nced

 the Mayo

r an

d Coun

cil 

tha

t a 

new 

Char

ter

 was

 eede

. More

 imp

orta

nt, th

e co

mmunit

y wa

s ve

ry much

 in 

avor

 of

 imme

diat

e a

ctio

n. 

A co

mpl

ete 

nar

rat

ion. of th

e t

roub

les 

an

d pr

ob-

 lems 

that 

bese

t Ci

ty g

overn

ment

 and 

the City 

in g

enera

l in

 thos

e

 days 

may 

be foun

d in

 the

 "Cit

y Man

ager

 Gove

rnment

' in 

San Di

ego"

ì wri

tte

n b

y S

ton

e, Pri

ce 

and

 St

one

 an

d pu

bli

šhè

d b

y t

he Pub

lic

j dmini

stra

tion Serv

ice

, 1939

, cit

ed a

bove

 as 

sour

ce ma

teri

al.

  

A fift

een-me

mber Board 

of Fre

eholde

rs was elec

ted in 

1929 and

 it d

raf

ted 

a b

ran

d ne

w Cha

rte

r. 

Thi

s new

 Cha

rte

r p

ropo

sal

 enc

om-

ì pass

ed t

he c

once

pt o

f a 

"Cit

y Mana

ger

 in 

a "Cou

ncil-

 Manag

er"

1 form 

of gov

ernm

ent. 

Hist

ory 

tell

s us 

that

 var

ious 

ve·ste

:

d int

er-

[ est 

fact

ions

 th

at p

rodu

ced

 mos

t of th

e dis

sati

sfac

tion

 wit

h the

 stat

us q

uo p

rio

r t

o 1

929 b

ande

d t

oget

her

 to 

def.eat

 th

e 1

2

 Char

ter 

prop

osa

l b

ecau

se 

of it

s ra

dic

al n

ew c

onc

epts

 an

d di

lut

ion

í 

of t

hei

r a

uth

ori

ty

.

The 

diss

atis

fact

ion o

 and

 wit

h San

 Diego

 go

vernmen

t di

d no

t

dimi

nish

. The 

inte

rnal

 po

wer 

trug

gles

 and

 bic

keri

ng co

ntin

ued.

The g

roup

s th

at ·opp

oed t

he 19

29 pr

opos

al ca

me 

forwa

rd t

o of

fer

supp

ort 

in d

raft

ing 

anot

her 

new Char

ter

. Ther

eaf

ter

, a ne

w Boar

d

of Fr

eeho

lder

s wa

s el

ecte

d an

d it

 dra

fted

 a Char

ter w

ith 

sig

nifi-

cant

 cha

nges

 as 

a có

mpr

omi

e mea

sure

 to

 the

 192

9 do

cument.

 The

Mayor

 wa

s t

o be

 el

ect

ed s

epa

rate

ly 

and be

 a ·

memb

er 

of t

he

Coun

cil ø The 

City

 Atto

rney

 was

 to 

be 

elec

ted s

epar

atel

y, as

well, The "Coun

cil-Manag

er" form

 of gov

ernment

 was 

retai

ned an

d

reinf

orce

d, With

 the

 var

ius o

ther

 modif

icat

ions

 as 

prop

ose

d,

Èhè 1

31 Charte

r was

 overw

helmi

ngly 

approv

ed by

 the 

voter

s.

Refé

rred

 to 

as t

he City

 Mana

gr Char

ter; 

it w

a. t

he r

esul

t of

four' yea

rs ·of -ef

fort

. -- The 

foll

owin

g ob

serv

atio

ns p

rovi

ded 

an

insigh

t into

 the 

legisl

ative 

históf

ý as 

conte

mýorane

ously p

er-

c

e

i

v

e

d

:

- 

The 

City 

adopt

ed t

he Chart

r of 193

1 by 

a

- vo

te 

of mor

e t

han

. fou

r - tò 

one

, with

 no

 gr

oups

t

,

t

 

j
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June 23, 1986 

:

.

 

·

d

 

C

o

u

n

c

i

l

or sections of * imporanc holding out against

it. ..,

.The mistake

s made in 

the fo

rmer p

ro-

 : 

 

posal hav

e been co

rrected, said 

the San

Diegol Unio·n, and the new Charter "offers .the

City a 

clear-c

ut manager

 form of 

vernment, a

1

fair sstem Ófrepresen

.tato, and a unifie

d

scheme of thing

·

s. [Emphási·

 ·added..

1

 City

 Mana

ger 

Gove

nmen

t in. Sa

n Dieg

o, supr

a at

4 

p, 

26

.

1 -

 

The City Manager was given full dminis-

41' 1

trati

ve au

thori

ty to 

manag

e the

 dèpar

tmenš

4 subject to 

the control

 of the Civil Servie

commission over the a

ppointment and remov

al of

4

r --Ž·* 

employees except the 

heads of departments. ...

. 

[Emph

asi

s ad

ded

. ]

P

a

 

F ,

d

.

, 

a

t

 

p

. 

2

6

.

4 -

 His

,

tory

 tel

ls u

s th

at 

the firs

t fe

w ye

ars 

of the

 City 

Man

ager

* form o

 gover

nment i

n San 

Die

·go we

r·e somewha

t unst

eady d

ue to t

he

. reidua

l infuene o t

he pree

xisting 

veted i

nterest

s and t

he

*·general ov

erall state

 of the na

ion' s econo

my. Recogn

izing the

N need t

o get

 on wit

h the,bu

sines

s of effe

ctive

 gove

rnment, a grou

p

 of civic

 lead

ers or

ganiz

ed the

 Civic 

Affair

s Conf

erence

 and,

,  through 

community p

ersuasio

n.and po

litical a

dvocacy

, breathe

d new

l· life into 

the City Manager c

oncept o

f operati

on. By 1

·

935, the

government

al climat

e i

.

n San Diego was 

such as to 

permit th

e City

 < Manager to effectively perform as the Chief Executive and Admin-

.·mš: istr·ati

ve Officer, with the atten

dant powers and

 duties called

 o

·rth in the 1·931 Charter.

 A 1953 rev

ision to the C

harter re

moved a number of.C

harter 

' imoéd admin

istrativ

e constr

aints u

pon the 

Manager

 with re

spet

***· certain opera

ting division

s ad in effect g

ave him p

.

lenary

,nistrative auth

ority over th

ose divisio

.ns and th

eir StuC-

.-  In 1961, the 

City ·Council c

au.s:ed. th

·

e formation of a Citizens

· Charter Review Committee for pur

:

poses of studying the City

1':Chter. Thi·s committee commonly referred to as the Chernof

11'.,Comittee" for its chairman, Howard Chernoff) spent 

.

approximately

'91 year in hearings---and review of our Charter. Its report in

kí-:·Aut 1962, commenced 

its recommendati

ons with

 the fol

lowing:

U;-- · ,

r 

lš

ÝÉÌ2

l
í

:

í
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J

u

n

e

 

2

3

, 

1

9

8

6

Rain 

the

. Cõu

nci1

-.Man

gr orm

 of 

_gyern

nt.

mple

men

ting

 th

at r

eco

mmen

dati

on, th

e Ch

arte

r Revie

w Commit

-

prop

osed amon

g o

ther

 thi

ngs, se

vera

l Cha

rte

r ch

ange

s whch

ta 

to 

the

 is

sue

 at

 ha

nd.

 The

y p

rop

ose

d:

That

 the

 City 

Mana

ger n

o lon

ger 

be re

ferr

ed t

o

as "Chi

ef Exec

utive

 and 

Admini

stra

tive

Offier" of the City, but a

s Chi.2 Adminis

tra-

tiv

e O

ffi

cer

.

 

(Voter approv

al in September

1963.)

That

 the 

City

 Manag

er n

o lo

nger 

be d

irec

ted 

in

deta

il a

s to

,the

 form

 o 

his 

pro

pos

ed b

udg

et,

but

 si

mply

 be 

requ

ired

 t

 fur

nis

h ne

ces

sar

y

det

ail

ed 

inf

orm

ati

on 

.

 

(Voter approval in

Nov

embe

r 1

962.

)

That

 the

 City

 Coun

cil 

wou

ld n

o lo

nger

 be'

res

tri

cted

 to 

a re

duct

ion 

or 

elim

ina

tion

 of

item

s i

n t

he Cit

y Man

ager

ts 

prop

osed

 bu

dget

,

but 

coul

d r

educ

e, el

imin

ate 

or 

inc

reas

e a

ny

item

 in 

its 

adop

tio

n o

f th

e a

nnu

al a

ppro

pri

a-

tio

n o

rd

ina

nc

e.

 

(Voter approval in November

1

9

6

2

.

That

 the

 Chie

f o

f Poli

ce a

nd 

Fire

 Chi

ef,

acti

ng 

unde

r t

he City

 Mana

ger

, woul

d ha

ve 

all

powe

r an

d au

thor

ity 

neess

ary

 for

 th

e op

era

-

tion an

d c

ont

rol 

of th

eir

 re

spec

tive

 de

part

-

ment

s, i

ncl·udi

ng th

e dir

ect 

righ

t and

aut

hor

ity

 w

ith

 re

spe

ct 

to 

all

 p

ers

onn

el 

mat

-

ters,

 

(Vo

te

r a

ppr

ova

l 

in 

Se

pt

emb

er 

19

·63

.)

In Nov

emb

er 

197

3, a

oth

er 

sub

stan

tiv

e Cha

rt·er 

pro

pos

al 

was

pres

ente

d to

 the

 vo

ters

 as 

a p

ropo

sed 

amen

dmen

t t

o th

e form

 of

overn

ment 

in San 

Diego

. That p

ropo

sal was 

so dra

wn as t

o sig

-

nifica

ntly 

stren

gthe

n the

 offi

ce o

f Mayor

 and 

effec

tively

 chang

e

the form 

of gov

ernment 

to st

rong 

Mayor

-Cou

ncil. 

It would 

have

uthor

ized

 the

 Coun

cil t

o ap

poin

t a 

Legis

lati

ve Anal

yst t

o ind

e-

Penden

tly.s

cruti

nize. the 

Manager' s bu

dget 

propo

als- and, in

e

f

f

e

t

dil

ute 

mos

t o

f th

e Man

age

r's 

admi

nist

rati

ve p

owe

rs.

opos

itio

n B wa

s de

feat

ed b

y th

e _vo

ter

 by a

 62%-t

o 3

8% ma

rgin

.

n-can

 on

ly- in

fer

- th

at 

the 

cit

izen

s-of San

-Die

go-i

n 1

73 we

re

not rea

dy to 

change thei

r City 

Manage

r form o

f gover

nment.

e

p

u

a

n

d

1.

t

e

e

r

e

l

a

(b) 

C) 

·(d) 

C

I

D

C
Ý

C

D

C

l

J
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June 23, 1986

. 

wit

h t

his

 h

ist

ori

cal

 b

ac

kgr

oun

d, we w

ill

 n

ow 

ex

ami

ne

 t

he

ica

ble 

sec

tion

s of t

he 1

931 

Cha

rte

r, a

s amen

ded

, to

 an

alyz

e

an

 a

dd

re

ss

 t

he

 -is

su

e 

pr

es

en

te

d,

c

i

t

y

-

 

C

o

u

n

c

i

l

T

h

e

 

C

i

t

y

 

·C

o

u

n

c

i

l

:

* Is

 th

e le

gisl

ativ

e bo

dy 

of t

he Cit

y, v

este

d wi

th

all l

islti

v owers s

ubjec

t to 

the te

rms o t

he

Char

ter

. [éá

rter

 sec

tion

 111

. It is

 sol

ely

 àn

d exc

lu-

sive

ly e

mpow

ered

 to 

enac

t al

l or

dina

nces

 and

 re

solu

tion

s

[Cha

rte

r s

ect

ion

s 15

, 16 a

nd 

171 and

 sha

ll d

ete

rmi

ne i

ts

own ru

les 

and 

orde

r o

f bu

sine

ss {Ch

arte

r se

ctio

n 14

].

* Ele

cts 

the Cit

y Man

ager

 an

d th

e City

 Man

ager

serv

es a

t th

e p

leas

ure ·o

f t

he Cou

nci

l,

 

{Charter 

section

27.]

 

No 

Coun

cilm

embe

r may

, howe

ver

, i

nter

fer

e wit

h 

the

adm

ini

str

ati

ve 

ser

vic

e wh

ich 

is 

ves

ted

 wi

th 

the 

Ma

nage

r.

[Charter section 22.]

* Is

 so

lel

y r

espo

nsib

le for

 ena

ctin

g a

n ap

prop

ria-

tio

n o

rdi

nan

ce 

to 

prov

ide 

the

 ne

ces

sar

y fu

nds 

for 

the

ope

rat

ion o

f t

he

. Ci

ty 

[Cha

rte

r s

ect

ion 7

11 and h

as 

the

pow

er 

to 

fix

 th

·e 

s

.

ala

rie

s o

f t

hos

e s

pe

cif

ied

 of

fic

er

·

s

und

er 

its 

jur

isd

it

ion

 [C

har

ter

 se

ctio

n 7

0].

Numer

ous o

the

r p

owe

rs 

of a

 le

gis

lat

ive

 na

tur

e a

re 

ve

te

d b

y

the 

Cha

rte

r i

n t

he -C

ity 

Cou

ncil

, ,gen

era

lly 

rel

atin

g t

o 

fundi

ng 

,

ad i

mpo

sit

ion

 of t

axe

s; 

how

eve

r, t

he r

eci

tati

on 

of t

hos

e p

owe

rs

are not 

germane to th

is anal

ysis.

C

i

t

y

 ý

a

n

a

q

e

r

The

 Cit

y Ma

nag

er 

i.s 

the

 ch

ief a

dmi

nstr

ativ

e o

ffi

cer

 of The

City

 o 

San 

Dieg

o [C

har

ter 

sect

ion 271 and

 sha

ll b

e r

espo

nsib

le

to the

 Counc

il for t

he pr

o

·

per a

dm:inis

trati

on of a

ll af

fairs of

the Council p

laced in h

i [or he

r] charg

e.

 

[Ch

ar

ter

 s

ec

ti

on 

28

],

He 

or 

she

] _ i

s e

mpo

wer

ed 

to 

sup

erv

iš

e- th

e 

adm

ini

str

at

ion

 of 

th

e

ffai

rs 

of 

he-Ci

ty,

-ke

ep 

the

ëoù

ñci

l a

di

sed

 o

f th

e 

fin

anc

ial

cond

itio

n an

d fu

tur

e ne

eds 

of th

e City

, pr

epa

re a

nd 

ub

mit 

the

annu

al 

budg

et 

est

imat

e a

d, ex

cpt a

s o

the

rwi

se p

rov

ided

 in

 th

e

C

h

a

r

t

e

r

,

exe

rci

se 

all

 ot

her

 a

dmi

nis

tra

tiv

e p

ow

ers

 co

nf

err

ed 

by

1e l

aws o

f t

he 

Sta

te 

upo

n a

ny 

mu

nic

ipa

l o

ffi

cia

l. 

The

 Man

age

r

s als

o de

sign

ated 

as t

he Chie

f Budge

t Offic

er o

f th

e City 

and is

ê

p

 

a

d

k.

r
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1  - 4

  

t

pon

sib

le 

for

 p

lan

nin

g a

cti

vit

ies

 of 

the

 Ci

ty 

an

d a

dju

st

ing

* 

-

ch a

cti

vit

ies

 to

 th

e fin

anc

es 

ava

ila

ble.

 [Ch

art

er 

s·ct

ion 

28]

.

  Addre

ssin

g one sp

ecifi

c Chart

er-gr

ante

d pow

er of th

e Mana

ger

* 

-

ich

 is

 p

art

 o

f t

he 

und

er

lyi

ng 

que

sti

on a

t i

ssu

e, i

.e.

, t

he

 

atho

rit

y 

of 

th

e Ma

nag

er 

[or

 De

par

tm

ent

 he

ad

] t

o 

tra

ns

fer

 i

ndi

-

À'l _

 dua

l·s,

 s

ect

ion 

28 

of 

the

 Ch

ar

ter

 p

rov

ide

s :

t ý

.

 

In or

der t

o expe

dite 

the work o

f any

6 

-

depa

rtme

nt o

r to

 ad

equa

tely

 adm

inis

ter 

an

inc

rea

se i

n t

he 

dut

ies

 whic

h may

 dev

olv

e on

.

ál 1.

 

any Depart

ment o

r to co

pe wit

h peri

odic o

r

. 

, 

seas

onal

 cha

nge

s, t

he Man

ager, su

bjec

t to

if. 1 - 

 

Civil 

Servic

e regu

lations

 is e

mpoered t

.q 

- - 

tran

sfer 

emlqye

es te

pora

iy f

rm o

e

bè

tni

-t

pé.r

foà

jí

milar

 d·u:ties

 ir

. f '.

 .... 

án

he

 epaF

tme

n. 

Like

wiše

 eàè

 Dep

art

men

  -57 . 

heàd

 shà

ll f

ave 

ower

 t 

ráns

fer e

mplo

ye:š 

. .

 - 

 

from o

n

p jš

io 

to 

àño

the

 wi_

hn h

ì

b è A

,

nt.

 

 Emp

f-

aG

TT

Ž 

 . Char

ter 

sect

ion 

28.

'Ky' . /

. :

:  -

- Annu

al 

Ap

rop

ria

in Ord

ina

nce

In a

ddi

tio

n to

 it

 ot

her

 leg

isla

tiv

e, re

spo

nsib

ilit

ies 

in 

.a

f.

 home

 rul

e ci

ty, t

he p

roce

ss a

ssoc

iat

ed w

ith

 and

 the

 ena

ctme

nt o

f

: f.-6

' an a

nnua

l ap

prop

riat

ion 

ord

in·ance

 to

 fin

anc

e t

he o

per

atio

n o

f t

he

ú

r City 

is p

roba

bly 

the 

most

 imp

rtan

t du

ty 

of th

e City

 Cou

ncil

.

·*-

,: Gra

nted

, th

e Char

ter 

prov

ides

 for 

an a

utomati

c re

appr

opri

atió

n

 fl

ž or t

he n

ew 

fisc

al 

year

, at

 th

e sa

me le

vel 

a 

the 

pri

or y

ear

, i

f 

,

,,*4· he·Council ·fails to act [see Charter sectio·n 71a]. Despite that

F plugg

ing 

the 

·g'ap" pr

ovi

so, th

e ap

pro

val 

of th

e a

nnu

al 

'budg

et b

y

,,.

 enact

ing a

nnua

l app

ropr

iatio

ns or

dinan

ce is 

o,

ne of th

e pr

imary

 actions vested with Council.

R. 

·, 

The 

Man

age ri

s di

rect

ed t

o pr

epa

re 

and 

sub

mit 

to Cou

ncil

a

 · 1Ëý ·

íý Prposed

 budg

et for t

he en

suing yea

r [Cha

rter

 sect

ion

·

 69] a

nd

á;

. .po

n re

ceip

t of th

e Man

a

.

ger

's e

stim

ate

, th

e Coun

cil 

is 

reqll

ired 

.

4

_· 

 Pre

pare

 an

 ap

prop

ria

tio

n or

dina

nce 

usin

g su

ch es

tima

te 

as a

  'a

i• The

 fo

rm, .a

rra

ngem

ent. an

d- it

emi

zati

on 

of. th

e. a

ppro

pri

a-

2 ton ori

nance 

shall 

be det

ermine

d and p

rescri

bed b

y the Audit

or

..E

.: 

tì Com

ptr

oll

er 

and

 Ci

ty,

Att

orn

ey. 

[Se

e Cha

rte

r s

·ct

io

n 71

].

R.

 he Cou

nci

l may 

red

uce 

or e

limi

nate

 an

y i

tem

, i

ncre

ase 

any

 amoun

t

E

 

 ad

d a

ny 

new

. ite

m f

or 

per

son

al 

ser

vi.ce

s, c

ontr

atua

l s

erv

ces

,

 ateria

ls, s

uppli

es .an

d equ

pment 

for 

any Depar

tmen

t. 

Id.

34-
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c

o

u

n

c

i

l

 

The a

nnua

l bud

get d

oêumè

ntš 

[as op

,pose

d to 

the ann

ual a

ppro-

' 

ati

òn 

ord

ina

nce

] hav

e

·

 be

en 

so 

arr

an

ged 

as 

to 

sho

w t

he 

det

ai

l

ctiv

itie

s whic

h ar

e au

thori

zed 

as a s

um to

tal 

in th

e ,appro

-

. 

ria

tio

n o

rd

ina

nc

e. 

Thi

s me

tho

do

l

gy 

o d

isp

la

y i

s 

commo

nl

y

. cl

led 

a pr

ogra

m bu

dget

. The p

rogra

ms [as ap

prove

d by

 Co

unci

l]

 rprese

nt th

e pu

rpo

e and

 int

ent o

f the

 allo

cat

ion o

f dol

lar

s and

. ple. 

It is 

a proj

ected

 blue

print

 of 

operat

ion 

of th

e City

 for

 the 

fort

hco

ming

 ye

ar. 

It i

s th

e f

inan

cia

l a

nd l

ogi

sti

cal 

veh

icl

e

 whic

h t

he 

Cit

y Man

age

r u

ses 

to 

adm

ini

ste

r t

h af

fai

rs o

f t

he

 ity,

. 

onc

ili

ati

on 

of Cha

rt·e

r P

rov

isi

ons 

and

 Su

mmar

 

----                          

 ,   .  

The p

reced

ing d

iscus

sion w

as p

rovi

ded t

o iden

tify

 see

mingly

, compe

t.ing .

Char

ter 

prov

isi

ons 

and 

resp

onibil

iti

es·. The 

his

tor.i-

 al pe

rspe

ctiv

e is

 int

ende

d to

 rev

eal w

hat 

the 

lega

l st

ructu

re of

 gove

rnmen

t i

n S

an 

Die

go 

rea

lly 

is 

(as

 op

poed 

to ;the

 in

for

mal

 pro

ess

 whi

ch 

has

 gr

adu

all

y e

vol

ved) and

 to

 il

lum

ina

te 

the

 resp

ect

ive 

pow

ers

 of t

he 

Cit

y Cou

nci

l 

(as 

a p

oli

cymak

ing

 bod

y)

· 

and 

the 

Cit

y Man

age

r 

a.s t

he 

Chi

ef Ad

mini

str

ato

r).

í

We c

onfi

ne o

úr a

naly

sis 

and 

any 

conc

lusio

n dr

awn 

ther

efro

m

narr

owy t

o t

he 

iss

ue 

o.f t

he 

Coun

cil

' s a

uth

ori

ty 

to 

dir

ect 

the

City 

Manag

er i

n re

spec

t t

o al

loca

tio

n an

d pl

acement

 of p

erson

nel

f..

and 

the 

spec

ific

ity 

of a

ny a

dopt

ed a

ppro

pri

ati

on o

rdi

nan

ce.

a

11

s 

 

To 

beg

in 

wit

h, we 

obs

erv

e t

hat

 se

vera

l im

por

tan

t s

ect

ion

s of

· the Char

ter 

woul

d se

em t

o be

 at 

odd

s wi

th e

ach ·oth

er.

 

Those

. 

sect

ions

 ha

ve 

been

 re

ferr

ed 

to 

i

:n th

e a

bove

 di

scus

sion

. The

 resol

utio

n, th

eref

ore, draw

s he

avily

 upo

n hi

stor

ical

 per

spect

ive

s

.? 

which

 rev

eal 

th

·

e

·

 inte

nt o

f the

 fra

mers 

of th

e exi

stin

g Char

ter 

,

- and lhe

 vot

ets t

hereo

n, and the

 chan

ges 

(and 

attem

pted 

chang

es)

, since 1931.

The 

City

 Coun

cil 

is t

he l

egis

lati

ve bo

dy o

f The 

City 

of San

 .Diego, endowe

d with al

l power

s ne

·

cessary

·

, l

 to the 

terms f

. 

1 Char

ter, to 

perf

orm a

s suc

h. 

Cali

forni

a cas

e la

w l 

clea

r

E tht a C

it Char

ter 

is c

onstr

ued. as 

an in

strumen

t of lim

it

·

atio

n

3 

on th

e ex

erci

s·e of po

wers

 by

 the 

munic

ipal

ity 

and 

i.ts 

offi

cer

s.

 

 of Gras

s Val

ley 

v.. Wal

kins

haw

, 34 Cal

.d 

595

, 212 P

.2d 

849

, 

-

Th

 êi

ý-Ô

f Š

n Dïàg

 is

 'a Coun

cil-

Mana

ger. fo

rm o

f 

gov-

 - 

en

 pr

ovid

ing 

the

réi

na s

epa

rat

ion o

f po

wer

s; t

hat

 ts

,

·' 

Coucil

 as

 th

e p

oli

aym

akiñ

g„b

ody

 an

d th

e Man

ag

er 

as t

he Chi

ef

f Administra

tor. The ctý Manager i

s hired b

y the City 

Counci

l an

·

d

· sves at 

its ple

,

asure. 

In conn

ection t

herewit

h, the Counc

il

, 

18 e

valua

tes 

the

perf

ormance 

of-the

 Cit

y Mana

ger,

íi•
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·

J

un

e 

2

3

, 

1

9

8

6

The

 Cit

y Ma

nag

er 

is 

re

qu

i're

d 

to 

pre

pa

re 

an

d 

sub

mi

t t

o 

the

 

· oun

cil

, at 

a s

pec

if

ied

 t

ime 

in Ma

y, 

a b

ud

get

 pr

opos

al 

fo

r th

e

. exp

ens

es 

of 

co

ndu

ct

in

g 

th

e 

af

fa

irs

 o

 t

he

 Cit

y fo

r t

he

 e

ns

uin

g

 ·ea

r 

The

 Ci

ty 

Cou

nci

l 

is 

emp

owe

red

 t

o e

nac

t a

n 

app

ro

pri

at

ion

 

¿lin

anc

e f

or 

suc

h p

urp

ose

s a

nd 

may

 re

duc

e o

r 

eli

min

ate

 an

y it

em

,

 i

n

ase

 a

ny 

amou

nt 

or

 ad

d 

any

 ne

w 

ite

m 

for

 p

er

on

al

 s

erv

ic

es 

'

- con

tra

ct

ua

l 

se

rv

ic

es

, ma

te

ri

al

s, 

su

pp

li

es

 an

d 

equ

ip

men

t 

fo

r a

ny

 

e

p

a

r

t

m

e

n

t

,

t

The 

form

at o

f t

he b

udge

t do

cumen

t re

flec

ts 

prog

rams an

d pro

- ·

 'ats

 whi

ch Cou

ncil

, in

 it

s le

gis

lat

ive 

dis

cret

ion

, det

ermi

nes 

to

l. 

e a 

chec

kli

st o

f p

roj

ecte

d g

ove

rnment

al 

oper

atio

n i

n Sa

n Dieg

o

 for -t

he e

nsu

ing

 ye

ar.

 

It 

ià 

des

ign

ed 

wit

h 

a l

owe

st 

commo

n d

eno

m-

 

ina

tor

 sp

ec

ifi

cit

y. 

Tho

se 

spe

ci

fic

 p

rog

rams a

nd 

pro

jec

ts 

ide

nt

i-

ing 

pos

itio

ns a

nd .

doll

ar, a

re p

arts

 of t

he w

hol

e which

 is

·

adop

ted

 in

 g

ene

ra

liz

ed 

sum

s t

ota

l i

n t

he 

ann

ual

 a

ppr

opr

iat

io

n

F ordinance,

The qu

est

ion

 th

en 

ari

ses --

 Can 

the 

Cou

ncil

, i

n ef

fec

t,

, d

ire

ct 

tha

t t

her

e b

e n

o 

rea

ssi

gnm

en

t o

f p

ers

onn

el 

for

 w

hich

 a

n

appr

opr

iat

ion

 ha

s b

ee

·

n mad

e d

uri

.ng 

a f

i·se

al 

year

 to

 ac

co

mmod

ate 

a

need

 as

 de

te,rm

ine

d b

y t

he 

Cit

y Ma

nag

·er 

as 

Chi

ef 

Admi

nist

rat

ive

Office

r wi

thou

t fi

rst 

coming

 bef

ore 

Coun

cil? 

We be

lieve

 no

t.

Tha

t w

oul

d b

e i

n c

ont

rav

en

tio

n o

f Ch

art

er 

sec

tio

n 

28.

 

We do not

mean

 to

 im

ply

 th

at 

the

 Man

age

r i

s p

roh

ib

ite

d f

rom 

inf

or

min

·

g 

the

Coun

cil 

of a

ny 

mov

eme

nt·s 

of c

onc

ern 

but

 ra

the

r we c

oncl

ude 

he i

s

not 

req

uir

ed 

by 

the

 Cha

rte

r t

o o

bta

in 

the

 C

ity

 Cou

nci

lýs s

pe

ci

fic

cons

ent

 or

 to

 in

for

m t

hem i

f h

e c

hoo

ses

 no

t t

o i

nfo

rm 

the

m.

The

 Cit

y Man

age

r i

s e

mpo

wer

ed 

as 

Chi

ef Adm

ini

str

ato

r, d

uri

ng 

any 

fisc

al y

ear, t

o tr

ansf

er e

mpl

oye

es 

tempor

ari

y. f

rom on

e

depa

rtm

ent

 to

 an

oth

er 

to 

per

form

 si

mil

ar 

du

ies

. 

Sim

iary,

Depar

tme

nt h

ead

s may t

ran

sfer

 peop

le b

etwe

en di

visi

ons

 wi

thin

their

 dep

artm

ent

. The 

Char

ter 

is q

uite

 cle

ar i

n th

is

·

 reg

ard 

and

it w

oul

d b.e o

ur 

opi

nio

n, ba

sed 

upo

n e

ver

ythi

ng d

isc

usse

d

herei

nabov

e, tha

t su

ch p

rovis

ion e

xists

 to e

nable

 the Mana

ger

{ãnd. Dep

artm

ent 

head

s ] t

o add

ress

 sit

uati

ons t

hat .ari

se du

ring

the y

ear 

whic

h ne

ed a

dmi

nist

rati

ve a

cti

on an

d at

ten

tion

, an

d th

at

the Manag

er is

 not 

requ

ired t

o adv

ise Counc

il pr

ior t

o any

 such

·tempor

ary p

erson

nel r

eassi

gnmen

t. 

Impli

cit i

n Coun

cil' s d

iscus

-

sion 

givi

ng r

ise 

to- th

is: mat

ter 

was t

he-- su

gges

tio

 tha

t- t

he -

Counc

il an.t·ed 

prior

notif

icati

on (of a

ny. p

e_rsonn

el move) in

rder

 to

 sp

end

 ti

me e

val

uati

ng 

it 

-- 

whic

h le

ads-

 to 

he fur

the

r

nfere

nce.

-that

 the Co

unc_i

l .mi

ht a

band

on i

ts 

poli

cy r

o-l a

nd

iject 

itself 

into t

he admi

nistrat

ive aff

airs o

f the 

-City.

Coun

cil

 wi

l a

lso

 re

cal

l t

hat 

dr

ing

 th

e d

iscu

ssi

on o

n th

e

tter, on June 2

, 1986, the City Attorriey 

stat·

ed that any

Perma

nent

" tra

nsfe

r bet

ween 

depar

tmen

ts would

 amount

 to 

an
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-

-
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RC
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Ý

1

2,

d

 rlor
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·act

ion

 an

d ac

cor

de

d th

e op

port

uni

ty 

to e

val

uate

 

 

a

c

t 

u

p

o

n 

i

t

.

.SU

M

MAR

Y

The

 1

931 Cha

rte

r e

sta

bli

she

s a

 

·Cou

nci

l-Ma

nag

er 

for

m o

f 

mun

t

·

c-

ipa

l g

ove

rnmen

t. 

Th

e Ci

ty 

Ma

nag

er

, a

s 

Chi

ef Ad

min

ist

rat

ive

ofi

er 

of t

e Cit

y, i

s b

udg

et 

ofic

er, a

s wel

l. 

The 

bu

dge

t is

rep

are

d b

y t

he 

Man

age

r for

 a

ppro

va

l b

y t

he Co

·

unc

il. 

The

 Co

unci

l

may

 i

nc

re

as

e, r

edu

ce

 o

r 

el

im

in

ate

 a

ny 

bu

dge

t i

te

m 

am

ou

nt

. 

Onc

e

the

 

ud

ge

t 

an

d 

ap

pr

op
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