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REPORT TO HONORABLE MAYOR AND CITY COUNCILMEMBERS

PROPOSED AMENDMENTS TO COUNCIL POLICY 600-33 — CITY COUNCIL DOCKET
ITEM 332 ON JANUARY 12,2016

On December 8, 2015, the San Diego City Council considered proposed amendments to
Council Policy 600-33 “Community Notification and Input for City-wide Park Development
Projects.” At that meeting, City staff and the Office of the City Attorney were asked to evaluate a
“fast track” process proposed in a memorandum dated June 22, 2015, from Council President Pro
Tem Emerald, Councilmember Alvarez, Councilmember Cate, and Councilmember Sherman.
The “fast track™ process proposed in that memorandum was designed to “allow an existing or
new General Development Plan to be streamlined as quickly as possible” and “would be
exercised solely on the request, by written memorandum, of the affected Councilmember.”

This Report is intended to provide the Councilmembers with the legal framework
relevant to the proposed amendments to Council Policy 600-33 as provided in the San Diego
City Charter and included in the attached Memorandum of Law and City Attorney Report. 2000
City Att’y MOL 151 (2000-1; Jan. 4, 2000); 2010 City Att’y Report 808 (2010-30; July 26,
2010). The Charter mandates a separation of powers between the Mayor as the executive branch
and the Council as the legislative branch. See 2010 City Att’y Report 808 (2010-30; July 26,
2010). A “fast track” process that allows the City Council to mandate the administrative
operations of the Park and Recreation Department with respect to the Department’s interactions
with a Recreation Council, for example, would likely be inconsistent with this requirement.

The Charter also limits the ability of individual Councilmembers to act alone in an
official capacity. See 2000 City Att’y MOL 151 (2000-1; Jan. 4, 2000). “A review of every
provision and section of the Charter discloses not one provision that can be construed as
authorizing any role by the Council in any role other than as a legislative body, acting in
concert.” Id. at 2. A “fast track” process that allows an individual Councilmember to streamline
public hearings for a park development project would likely be inconsistent with this
requirement.




Honorable Mayor and City -2- January 8, 2016
Councilmembers

Both of the forgoing legal concepts are discussed at length in the attachments. This
Office is available to analyze additional amendments to Council Policy 600-33, if desired.

JAN 1. GOLDSMITH, CITY ATTORNEY

By /s/ Heather M. Ferbert
Heather M. Ferbert
Deputy City Attorney

HMF:nja:als

RC-2016-1

Doc. No. 1200711

Attachments: Report No. RC-2010-30 dated July 26, 2010

Memorandum of Law No. ML-2000-1

cc:  David Graham, Deputy Chief Operating Officer
Herman Parker, Park and Recreation Department Director
Andrea Tevlin, Independent Budget Analyst
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REVISED REPORT TO THE COMMITTEE ON PUBLIC
SAFETY AND NEIGHBORHOOD SERVICES

INTENDED MINIMUM STAFFING FOR FIRE ENGINES AND FIRE TRUCKS

'INTRODUCTION

On June 30, 2010, the Public Safety and Neighborhood Services Committee (Committee)
considered a proposed Council Policy to require staffing of four personnel on all San Diego
Fire-Rescue fire engines and fire trucks and requested the Office of the City Attorney to review
the proposed Council Policy and draft a resolution for City Council action.

Several issues were raised by staff as well as members of the Committee and directed to
this Office for response. Specifically: (1) whether the promulgation of the proposed Council
Policy was subject to the meet and confer requirement under the Meyers-Milias Brown Act
(MMBA); (2) whether the proposed Council Policy would impermissibly interfere with the
executive and administrative powers of the Mayor and Fire Chief as set forth in the San Diego
City Charter; and (3) whether the proposed Council Policy, as drafted, could be read to mandate
any reversal of the “brown out” present practice of the City, and, if so, whether that similarly
interferes with the exclusive executive and administrative powers of the Mayor and Fire Chief as
set forth in the Charter. '

DISCUSSION
L MEET AND CONFER

Ordinarily, staffing is a managerial decision and not subject to decisional bargaining.
However, staffing level changes that affect employee safety are excepted and, thus, subject to
meet and confer. Fire Fighters Union v. City of Vallejo, 12 Cal. 3d 608, 618 (1974). Necessarily,
staffing of fire engines and trucks could affect the safety of employees. As such, changes in these
staffing levels would be subject to meet and confer. The proposed Council Policy mandating
setting forth minimum levels of staffing on trucks and engines at four personnel does not,
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SAFETY AND NEIGHBORHOOD

SERVICES

however, result in a staffing change. Current organizational practice is to staff trucks and engines
with four people.’ As the proposed Council Policy does not result in a change of present staffing,
there is no duty to meet and confer.

IL POTENTIAL INTERFERENCE OF PROPOSED COUNCIL POLICY WITH
EXECUTIVE AND ADMINISTRATIVE FUNCTIONS OF THE MAYOR AND

FIRE CHIEF

The City Council or any standing committee thereof may originate draft Council Policy
proposals for formal consideration by the City Council. Council Policy 000-01. The stated
purpose for a Council Policy is “to guide the various functions of the City and, where necessary,
to establish procedures by which functions are performed.” Background, Council Policy 000-01.

The proposed Council Policy seemingly mandates, or minimally dictates, staffing levels
of the Fire-Rescue Department, specifically the staffing of engines and trucks. This proposed
mandate or dictate would violate the City Charter as usurping the exclusively executive function
of the Mayor and Fire Chief, Therefore, the Council Policy as proposed would not be

enforceable,

The Charter changes occasioned by the “Strong Mayor” form of government provide a
separation of powers between the executive branch and the legislative branch, including a system
of checks and balances. The Charter gives the Mayor broad administrative authority in planning
the activities of the City government and for adjusting such activities to the finances available.
Under this “Strong Mayor” form of government, all powers and duties of the previously
appointed City Manager were transferred to the Mayor. San Diego Charter §§ 28 and 260. The
Mayor is now the City’s chief executive officer, and chief budget and administrative officer.
San Diego Charter §§ 260 and 265. The Mayor holds all of the City’s administrative power, and
is solely responsible for the day-to-day operations of the City. San Diego Charter §§ 28, 260
and 265. “Administration” is defined as “1. The management or performance of the executive
duties of a government, institution, or business. 2. In public law, the practical management and
direction of the executive department and its agencies.” “Chief Executive Officer” is defined as
“[t]he highest-ranking executive in a company or organization, responsible for carrying out the
policies of the board of directors on a day-to-day basis.”*

"It was stated at the Committee meeting that the minimum four-person staffing level was set forth in the applicable
MOU between the City and Local 145, Review of the presently governing MOU does not reveal such a provision.
Rather, the MOU only provides for “two in/two out”-when two firefighters are inside a structure, two others will be
outside the structure. San Diego City Fire Fighters, LA.F.F. Local 145 Memorandum of Understanding, Article 371
(July 1, 2009-June 30, 2011).

However materials and reasonable notice were provided to Local 145.

Black’s Law Dictionary (9th Ed. 2009).

“ See The American Heritage Dictionary of the English Language (4th Ed. 2000).
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In addition to the Charter provisions vesting the Mayor with exclusive administrative
functions and powers which would include general departmental staffing, the Charter provides
that the Chief of the Fire-Rescue Department “shall have all power and authority necessary for
the operation and control of the Fire Department and the protection of the lives and property of
the people of the City from fire.” San Diego Charter § 58. Additionally, “[t]he Chief of the Fire
Department, with the approval of the City Manager, shall direct and supervise the personnel.”
San Diego Charter § 58. These specific provisions reinforce that the staffing of the Fire-Rescue

Department is the administrative responsibility of the Fire Chief and Mayor, not the City -
Council.

The Charter-mandated separation of powers between the Mayor as the executive branch
and the City Council as the legislative branch has been the subject of prior opinions by this
Office. These opinions make clear that day-to-day operations of City departments are within the
executive branch of government. In City Attorney Opinion 86-7 (November 26, 1986), this
Office opined that engaging in contract negotiations, mediation, and resolution of disputes were
administrative functions within the exclusive province of the City Manager (now Mayor). In City
Attorney Opinion 86-2 (June 23, 1986), this Office opined that the specific allocation and
utilization of personnel was within the exclusive province of the executive powers of the City
Manager (now Mayor). In City Attorney Opinion 2007-1 (April 6, 2007), this Office opined that
direction of day-to-day operations and all administrative matters of the City are exclusively the
responsibility of and within the Charter-provided powers of the Strong Mayor.

Although the City Council may not, through a Council Policy, mandate or dictate the
administrative operations of a City department, it can nonetheless make its intent and desire clear
through one. An example of such accompanies this report.

Further, the City Council can commit to providing, through the budgetary process,
resources for staffing to a level consistent with its stated intent.

III. LANGUAGE OF PROPOSED COUNCIL POLICY

A question has also arisen regarding the actual language of the Council Policy and
specifically whether that language mandates or otherwise interferes with the “brown outs” of
various fire stations.

In several sentences, the proposed Council Policy sets forth language that can be
construed as referring to, and expressing dissatisfaction of, the “brown outs.”” Inclusion of this
language in the proposed Council Policy would not create a legal mandate for the reasons set
forth above — that the administrative operations of the Fire-Rescue Department are within the
exclusive authority of the Mayor and Fire Chief.

N . . . . 113 (3] o) 2
This Committee previously addressed the issue of “brown outs” on June 30, 2010, as a separate item.
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CONCLUSION

In sum, the promulgation of a Council Policy regarding the staffing of Fire-Rescue
engines and trucks with four personnel would not trigger the meet and confer requirement under
the MMBA since it would not result in a change in current staffing levels,

"The proposed Council Policy cannot be read as a mandate of staffing Fire-Rescue trucks
and engines with four personnel as it would violate the Charter by interfering with the executive

branch of the City.

While the City Council cannot mandate the staffing, it may state its desire and intent
regarding same. In that vein, an alternative proposed Council Policy accompanies this report.

Additionally, the City Council, in the exercise of its legislative and appropriations
function, can provide for the funding and resources necessary to facilitate its stated intent of the

staffing of Fire-Rescue trucks and engines with four personnel.

JAN I. GOLDSMITH, City Attorney

Byé

William J. &rersten
Deputy City Attorney

WIG:com
Attachments
RC-2010-30
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MEMORANDUM OF LAW

DATE: January 4, 2000
NAME:  Honorable Mayor Susan Golding

FROM: City Attorney

SUBJECT: San Diego Police Department Use of Force Policy

INTRODUCTION

On November 17, 1999, you met with City Manager Michael T. Uberuaga, Chief of
Police David Bejarano, Deputy City Attorneys Frank Devaney and Gene Gordon, and members
of your staff to discuss the scheduling of an open City Council meeting/workshop regarding the
San Diego Police Department’s Use of Force Policy. During that meeting, you asked for a legal
opinion whether the City Council may direct the City Manager and Chief of Police to make
specific changes to the Use of Force Policy.

- ANALYSIS

The City Charter makes absolutely no provision for any role for the City Council in the
administrative affairs of the City including the policies of the San Diego Police Department. The
City Charter provides that the City Council is the legislative body of the City. The City Charter
places the sole responsibility for administering the affairs of the City in the City Manager and
certain other officers of the City. Section 57 of the Charter provides that the Chief of Police shall
be appointed by the City Manager and “[t]he Chief of Police shall have all power and authority
hecessary for the operation and control of the Police Department.”

In Opinion Number 86-7, dated November 26, 1986, this Office did an extensive analysis
of the respective roles of the members of the City Council and the City Manager. (A copy of that
Opinion is attached hereto as Attachment A.)
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Quoting briefly, from that opinion, we stated as follows:

The City Council-City Charter Provisions

The Charter of The City of San Diego contains several references
concerning the appropriate role of the members of the City Council. Section 11 of

~ the Charter provides, in pertinent part, that all legiglative powers of the City shall.

be vested, subject to the terms of the Charter and of the State Constitution, in the
Council. Section 12 states very clearly that the Council shall be comprised of nine
(9) Council members, including the Mayor; that it shall be the legislative body of
the City; that each of the members, including the Mayor, shall have the right to
vote upon all questions before it and the duty to attend all Council meetings.
Section 13 provides that all legislative action shall be by ordinance or as otherw1se
prov1ded by the State Constitution or State law.

A review of every provision and section of the Charter discloses not one
provision that can be construed as authorizing any role by the Council in any role
other than as a Jegiglative body, acting in concert. For example, Section 15
provides that.a majority of the members elected shall constitute a quorum to do
business and that the affirmative vote of a majority of the members elected is
necessary for passage of any ordinance, resolution, order or vote.

The City Manager-City Charter Provisions

By the same token, we submit to you that the Charter of The City of San
Diego is abundantly clear as to the appropriate role of the City Manager as it
pertains to the affairs of this City. Section 27 provides that the City Manager shall
be elected by the City Council and that he shall be the chief administrative officer
of the City, serving at the pleasure of the Council. Section 28 states that the City
Manager shall supervise the administration of the affairs of the City except as
otherwise specifically provided in this Charter,

It continues by providing that all other administrative powers conferred by
State law shall be exercised by the Manager and his designated representatives.
Section 29 requires the City Manager to properly administer all the affairs of the

+ City placed in his charge and be responsible to the City Council for the conduct of

those affairs (footnote omitted).

F—
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CONCLUSION

. In conclusion, it is our opinion that the City Council may not direct the City Manager and
Chief of Police to make specific changes to the San Diego Police Department’s Use of Force

Policy.

CASEY GWINN, City Attorney

‘

b STt

Stuart H. Swett
Deputy City Attorney

SHS:smf:524:(x043.2)
Attachment
ML-2000-1
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SUBJECT :

wmﬂﬁTED BY: Mayor Maureen 0'Connor
ﬁm?ARED BY: John W. Witt, City Attorney

QUESTION PRESENTED

pediation and the resolution of disputes?

CONCLUSION

from office.

BACKGRQUND
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CITY ADMINISTRATION BUILDING
SAN DIECO, CALIFORNIA 92101-3863
{619} 236-8220

City Council; Its Role in City Government
C. M. Fitzpatrick, Assistant City Attorney

what role, if any, does the City Charter provide for the City
council in the administrative affairs of the City including, but
qpot limited to, the negotiation of contracts, participation in

2 The City Charter makes absolutely no provision for any role
for the City Council in the administrative affairs of the City,
including, but not limited to, the negotiation of contracts,
participation in mediation and the resolution of disputes, The
City Charter provides that the City Council, including the Mayor,
is the legislative body of the City. The City Charter places the
sole responsibility for administering the affairs of the City in
the City Manager and certain other officers of the City and
Specifically prohibits individual members of the Council with
interfering with the administrative service on penalty of removal

On September 9, 1986 you sent us a memorandum indicating that
your office had recently received several inquiries regarding the
Telationship between the City Council and the City Manager. You
Stated that there seemed to be a perception from the public that
wéeﬂwmbers of the City Council and the City Manager's office

'e not working together in the manner prescribed by law.

in Tou cited as matters abdut which you had received public
Iﬁ?lry and comment, certain incidents in the recent past such as
individual Councilperson calling publicly for the dismissal of
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I

. _picular employees who work directly under the City Manager's
Paervision; and an individual Councilperson negotiating directly
swWP®" -ivate sector parties concerning the contractual resolutign
g;a delicate and environmentally sensitive project.

you pointed out the provisions of City Charter section 28
;oViding that the Manager's duty is to supervise the
gwdnistration of the City's affairs, calling our attention to
?e proadness of that charge. You alluded to the potential for
onfusion and serious consequences in the absence of definitive
quide]_ines and you requested our views with respect to the issue. -

ANALYSIS

1t seems to us that the Charter of The City of San Diego is
spundantly clear on the question of the respective roles of the
qembers of the City Council, including the Mayor, and the City
yanagex and we are pleased to furnish you with our analysis and
ews on this subject. As recently as June 23, 1986 we had
occasion to opine to the Deputy Mayor and Council with respect to
vhe role of the Council in its adoption of the annual budget and
gappropriation ordinance (Opinion No. 86-2) and this analysis will
incorporate and refer at times to that opinion for continuity.

(A copy of City Attorney Opinion No. 86-2 is attached as

Enclosure (1)) .

The City Council-City Charter Provisions

The Charter of The City of San Diego contains several
gxmferences concerning the appropriate role of the members of the

:City Council. Section 11 of the Charter provides, in pertinent
ppart, that all legislative powers of the City shall be vested,
gsﬂneot to the terms of the Charter and of the State

: Constitution, in the Council. Section 12 states very clearly
:ﬂmt the Council shall be composed of nine (9) Council members,

£ ncluding the Mayor; that it shall be the legislative body of the
ggiiz:‘that each of the members, including the Mayor, shall have

| the right to vote upon all questions before it and the duty to
;:Tignd all Council meetings. Section 13 provides that all
tsﬂﬂgﬂﬁﬁive action shall be by ordinance or as otherwise provided
= %Y the State Constitution or State law.

A review of every provision and section of the Charter
- alfCloses not one provision that can be construed as authorizing
. mﬁ_rOle by the Council in any role other than as a legislative
§ijXf‘aCtlng,in concert. TFor example, Section 15 provides that a
g?rlty of the members elected shall constitute a guorum to do
{neo-less and that the affirmative vote of a majority of the
flhsoirs elected is necesgsary for passage of any ordinance,
f ution, order or vote.

o
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QELEEEY Manager-City Chartexr Provisions

py the same token, we submit to you that the Charter of The °
ey of San Diego is abundantly clear as to the appropriate role
¢ the City Manager as it pertains to the affairs of this City.
Oection 27 provides that the City Manager shall be elected by the
city council and that he shall be the chief adminigtrative
U pfficer of the City, serving at the pleasure of the Council,
agﬁjaﬁ 28 states that the City Manager shall supervise the
saministration of the affairs of the City except as otherwise
a@cifically provided in this Charter.

It continues by providing that all other administrative
owers conferred by State law shall be exercised by the Manager
and nis designated representatives. Section 2§.requires the City
Manager to properly administer all the affairs™ of the City
placed in his charge and be responsible to the City Council for
the conduct of those affairs, As alluded to earlier in this
opinion, our views with respect to the mutual responsibilities of
the City Council and Manager with respect to budget preparation
and approval and its relationship to the administration of the
city is more fully set out in Enclosure (1), and we respectfully
refer you to it for further analysis in this regard.

fow we view the City Council-City Manager
relationship on an ongoing basis,

Having indicated to you what the Charter says so explicitly
on this subject, one could suggest that this opinion need not go
further in exploring the question, but we recognize that in this
vibrant and growing community, with its environment of challenges
and change, problems and opportunities arise almost daily which
tend to test the clear dichotomy which we believe that the
.Charter describes. 8o we will spend a few moments examining the
appropriate legislative role as we view it, especially with
régard to the proper role, if any, in contract negotiation and
dispute mediation and resolution. '

e

The Charter places certain other administrative functions in
- the hands of the City Purchasing Agent, (Section 35); the
©  Personnel Director, (Sections 37 and 116); the City Clerk,
' (Section 38); the Auditor and Comptroller, (Section 39); the City
ttorney, {Section 40); Funds and Planning Commissions, (Section
1); the Treasurer, (Section 45); the Chief of Police, (Section
37); the Fire Chief, (Section 58); the Civil Service Commission,
(SGCtions 41 and 115); the Retirement Board, (Section 144).
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as we emphasized in Opinion No, 86-2 a City Charter is an

. gtrument of limitations on the exercise of powers by the
J3hicipality and 1ts officers City of Grass Valley v. Walkinshaw,
M cal.2d 595, 212 P.2d 849 (1949). in other words, it is the -
30Verning rule under which this City should and must conduct its
gffairS- It has been analogized as a sort of municipal
aonstitution by some writers and indeed it seems to us to fall
into that category.

This being the case and the Charter being clear on the
exclusively legislative xole of the City Council, what does this
tell us? The legislative power and role was very early in
california described as being the power to make, alter and repeal
laws. People v, Seymour, 16 Cal, 332 (1860). With reference to
our general law cities, the State legislature says only that the
jegislative body may pass ordinances not in conflict with the
Constitution and laws of the State or the United States. (Title
4, division 3, chapter 3, section 37100, California Government

code) .

At this point one might ask, then, what possible connection
~could the legislative role have with the administrative role in
contract negotiation? Let's look at that example for a moment.
on the administrative side (role of City Manager and his staff),
the terms and conditions of a contract are negotiated between the

parties with the City represented by the City Manager's
representative asdisted by the attorney. These terms and
conditions are then memorialized in writing; the document is
executed by the other party and subsequently presented to the
City Council, {(possibly through a standing committee of the
Council) for the purpose of legislative action, i.e,, an
ordinance (or resolution) authorizing its execution by the City
Manager, At this time the terms and conditions of the proposed
agreement are explained to the members of the Council
(Committee) . If a member of the legislative body does not
believe the terms and conditions are appropriate under the.
Cpmumstances or in the best interests of the City, he or she
Will urge for a revision or defeat of the measure. Is this
lmproper "negotiation"? Of course not. It is a true part of the
lﬂgislative process, If the councilmember can convince a
Majority of the Council to the wisdom of his/her views,
Qﬁﬁgtion by the majority of the Council to amend the terms can
€ given or the proposed agreement rejected in its entirety.

_ However, what if the legislator-Councilmember says, in

&ffect, bring that document and the other contracting party to me
80d I'1l restructure the terms and conditions to meet my

“Oncerns, etc. Is this improper? We think it is. This is not
<& role of the legislator.
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~what 1f a councilmember decideg that in order to avoid what
o/ she perceives to be an erroneous approach by the City Manager
mmhis negotiations, that he/she should participate directly in
%e negotiations to avoid this perceived error? We think this
Clearly is improper and would constitute a violation of Section

2.8 .

However, there have been rare occasions where members of the
city Council did participate in the negotiating process. In 1980
ot the request of the (then) City Manager, Ray Blair, two sitting
pembers of the City Council did participate in negotiating
sessions with the City Manager, the City Attorney and their
staffs and representatives of the San Diego Padres. On that
E occaslon the participation was (i) requested by the Manager and
e (ii) duly authorized by the City Council, The lengthy
negotiations led to an amended agreement with the Padres which
regolved some quarrelsome issues which had been unresolved for
some time (use of Director's Box, etc.) and fostered a new and
nore wholesome relationship with that organization. Thus, this
extraordinary effort resulted in a benefit to the City, but it
should be noted that the legislator participation was requested
by the Manager and duly authorized by the City Council. 1In 1870
similar requested and duly authorized participation by the (then)
Mayor, Frank Curran, eventually resulted in new gas and electric
franchises with San Diego Gas and Electric Company. '

What about your other example, participation in mediation and
resolution of disputes? Again we believe the appropriate and
correct legislative role is to participate by the collective
action of the City Council in agreeing with (or disagreeing with)
a City Manager recommended resolution. However, agaln there have
been times when, at the request of the City Manager and the
concurrence of a majority of the City Council, the participation
in the mediation and settlement of a dispute has occurred. Most
recently the City Council authorized (then) Mayor Roger Hedgecock
and Councilmember Bill Cleator to participate in the attempts to
Settle long-pending litigation with San Diego Gas and Electric
Company regarding the status of a parcel of company- owned
Property in Sorrento Valley. We think it is failr to say that
their roles (especially that of Mr. Cleator) were significant in
arr@ving at an equitable solution to that thorny issue, Thus,
again, there was a departure from the traditional legislative
fole which resulted in a major benefit to this City and its
Cltizens. How do we gainsay that? But again, there was a direct
Fequest by the Manager and the City Attorney and concurrence by
he City Council.

¢ These rare exceptions are cited to reflect the need for some
leXIbility in these areas. But they are definitely exceptions
© the rule and should remain so.
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From time to time, the view is expressed that the Charter,
naVing been‘adopted substantially in its present form 55 years
2g0 1 is serlougly out of date, particularly with respect to the
strict separation of administrative and legislative powers it
\nposes . Particularly it is argued that Councilmembers must act
areas traditionally viewed as administrative because their
failure to do so somehow renders City government less "respon-
give" to its citizens. In other words, c¢ritics urge that
councilmenbers must be active in the operational affairs of the
city, particularly as those affairs impact their respective
districts, serving as the point of contact for private citizens
secking municipal action and directing administrative services
4hen necessary to obtain the desired action,

L

The legislative administration the critics suggest looks
suspiciously like the form of municipal government which prevails
in large American eastern cities where administrative decisions
are typically made for political reasons, rather than as matters
of sound management., While sound management and political
motivation may often coincide, such a system operates most
favorably in behalf of political supporters of legislators and
most disfavorably both to opponents and to the large segment of
the public which, for lack of power, is neutralized by such a
system.

The framers of the 1931 Charter were well aware of this
arqument. Agreeing with the best thinkers in the discipline of
public administration at the time, they rejected a form of
government in which the legislative body controlled
administrative activity, choosing instead the popular and
efficient council-manager form enjoyed by San Diego for the past
55 years.

Despite occasional charges of managerial aloofness and lack
of popular response, the City has been served well by competent
professional administration and a legislative body strictly
limited to a legislative role. The people of San Diego
apparently agree, since every time amendments have been proposed
to alter the Council-Manager relationship significantly, they
1HYe been soundly rejected by the voters, most recently in the
Major changes proposed in 1973 by the Charter Review Commission
chaired by (now) Justice Edward T. Butler.

b Admittedly, over the past 13 years, the demarcation line
®tween administrative and legislative functions has become
”m?easingly blurred. A more aggressive legiglative body pitted
39ainst a less assertive administrative authority has resulted in
las, Jradual usurpation by the former of some of the duties of the
Ilatter. The administrative/legislative distinction raises

8tural confrontations on two levels, legal and political.
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Ma

pould the City Manager, as chief administrative officer of the
city challenge this usurpation as a matter of law, there is

jttle doubt, in our view, who would win the legal ‘
onfrontation. But there is also little doubt who would win the:
political confrontation which would follow. For this reason and
at this particular time, we think your inquiry and our
Opportunity to respond in this vein is well-timed. We trust our
response here will be carefully considered by the Mayor and
council and acted upon accordingly.

CONCLUSTON

In conclusion, then, we are of the view that there is no role
for individual councilmembers in the administrative affairs of
this City. The framers of our Charter intended a clear
distinction between the necessarily political legislative arm of
city government and the administrative arm. Absent a Charter
amendment, we strongly advise that the distinction be strictly

observed. -

Respectfully submitted,

T
Attorney

CMP:38:012 (x043)
Enclosure (Opn. No. 86-2)
LO-86=7 .
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Katz, Chief Deputy

QUESTION PRESENTED

May the City Council adopt an annual appropriation ordinance
which mandates a particular number of personnel to be utilized
for any particular program under any and all circumstances and
precludes the use of those personnel for any other purpose?

CONCILUSION

No. The City Council may not adopt an annual appropriation
ordinance which mandates a particular number of personnel to bhe
utilized for any particular program under any and all circum=
stances and precludes the use of those personnel for any other
purpose because such mandate would violate the City Manager's
administrative authority under the City Charter.

BACKGROUND

On June 2, 1986, the Council Committee of the Whole conducted
a review of the Police Department's proposed budget for fiscal
year 1987, During that hearing, an issue arose concerning the
appropriate role and authority of the City Council as it may
Yelate to the specific allocation and utilization of City person-
nel, Thus, we view the issue as whether the City Council may
ddopt an annual appropriation ordinance which specifically man-
dates the use of a particular number of people to a particular
Program, At the time we orally expressed our reservations about
the ‘legal propriety of such an action., You asked us to express
ur views in writing. Our reservations remain as indicated
3bove, Our rationale follows.
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'gﬂﬂLngsan Diego - Authority for Legal Existence

The Clty ot San Diego is a municipal corporation organized
and egtablished pursdant to the then-existing article XI, section

of the Constitution of the State of California. The organic
gratutory authority for the City is set forth in lts Charter,
amﬁOVEd by the voters on April 7, 1931, and thereafter approved
¢ Senate Concurrent Resolution No., 34, dated April 15, 1931 and
filed with the Secretary of State on april 24, 1931, The City is

atill governed by that 1931 Charter, albeit amended on many occa-
glons,

charter — Historical Perspective and Development :

Téource: Report of the Citizens Charter Review Committee, August
1962 (herein referred to as "Chernoff report™); City
Manager Government in San Diego; Public Administration
Service 1939] :

A close examination of the histbry of applicéble sections of
the City Charter is necessary in our analysis of the question
presented.

San Diego was granted its first Charter by the California
Llegislature in 1850, It Llasted only two years and was revoked by
the Legislature, San Diego then reverted to a "town" form of
government, with a three-member Board of Trustees in charge, that
number increasing to five by 1872, 1In 1872, conditions once
again appeared favorable for "cityhood"™ and a Charter was
provided by special act of the Legislature to provide a basis for
local government. This municipal authority existed for seventeen
years,

In 1889, the City drafted and adopted a freeholders charter,
pursuant to provisions of the California Constitution, which
Provided the framework for municipal government until adoption of
the existing (1931) Charter. The 1889 enactment provided for a
bicameral Council elected by wards. In 1905, the Charter was

3mgded to provide for a unicameral Council, again elected by
ards,

During this period of time, there grew in popularity across
he nation the concept of a "commission" plan for local govern-
Ment, san Diedgo was so enthused with that concept that its 1889
wj;rter was amended in 1909 to accommodate the commission plan,
o h five commissioners elected at large, The operation of gov-
.ufment under that scheme shortly fell from faver and, in 1915,
‘me Charter was once again amended to provide for what was
TQSely referred to as a "Mayor-Council" form of government,

form of government in San Diego existed from 1915 to 1931,

4
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and

jye Councilmen and a Mayor were elected at large and the Mayor
4as president of the Council but had no vote. The Mayor had veto
power and was designated as the Chief Executive Officer,.

Though the Mayor's office was designed to be a "strong Mayor"
eration, his power over administration was extremely :
restricted., The Council, through its designated powers, was able

to effectively take from the Mayor most of the administrative
operations. The Charter called the Mayor the Chief Executive and
ave him the responsibility of supervising the departments, yet
it did not give him enough authority to do so effectively.

The operation of the City and frequent internal power strug-
gles convinced the Mayor and Council that a new Charter was
needed. More important, the community was very much in favor of
immediate action. A complete narration. of the troubles and prob-
1ems that beset City government and the City in general in those
days may be found in the "City Manager Government'in San Diego"
written by Stone, Price and Stone and published by the Public
administration Service, 1939, cited above as source material.

A fifteen-member Board of Freeholders was elected in 1929 and
it drafted a brand new Charter, This new Charter proposal encom=-
passed the concept of a "City Manager" in a "Council- Manager"
form of government. History tells us that various vested inter-
est factions that produced most of the dissatisfaction with the
status quo prior to 1929 banded together to defeat the 1929
Charter proposal because of its radical new concepts and dilution
of their authority.

The dissatisfaction of and with San Diego government did not
diminish, The internal power struggles and bickering continued,
The groups that opposed the 1929 proposal came forward to offer
support in drafting another new Charter. Thereafter, a new Board
of Freeholders was elected and it drafted a Charter with signifi-~
cant changes as a compromise measure to the 1929 document. The
Mayor was to be elected separately and be a member of the
Council, The City Attorney was to be elected separately, as
well, The "Council-Manager" form of government was retained and
reinforced, With the various other modifications as proposed,
the 1931 Charter was overwhelmingly approved by the voters.

Reférred to as the City Manager Charter, it was the result of
four years of effort, The following observations provided an
insight into the legislative history as contemporaneously per-
Ceived:

The City adopted the Charter of 1931 by a
vote of more than four to one, with no groups

-
S
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or sections of importance holding out against
it. ... The mistakes made in the former pro-
posal have been corrected, said the [San
Diegol Union, and the new Charter "offers the
City a clear-cut manager form of government, a
fair system of representation, and a unified
scheme of things. [Emphasis added.]

City Manager Gove;nment in. San Diego, supra at
p. 26. .

The City Manager was given full adminis-
trative authority to manage the departments,
subject to the control of the Civil Service
Commission over the appointment and removal of
employees except the heads of departments., ...
[Emphasis added.]

Id., at p. 26,

History tells us that the first few years of the City Manager

form of government in San Diego were somewhat unsteady due to the
residual influence of the preexisting vested interests and the
general overall state of the nation's economy. Recognizing the
need to get on with the business of effective government, a group
of civic leaders organized the Civic Affairs Conference and,
through community persuasion and political advocacy, breathed new
life into the City Manager concept of operation, By 1935, the
.governmental climate in San Diego was such as to permit the City
. Manager to effectively perform as the Chief Executive and Admin-
istrative Officer, with the attendant powers and duties called
;torth in the 1931 Charter. .

A 1953 revision to the Charter removed a number of Charter
iMposed administrative constraints upon the Manager with respect
:to certain operating divisions and in effect gave him plenary

li&Mnistrative authority over those divisions and their struc-
- ture, -

In 1961, the City Council caused the formation of a Citizens
:erter Review Committee for purposes of studying the City
coarter, This committee (commonly referred to as the "Chernoff
.Ommuttee"‘for its chairman, Howard Chernoff) spent approximately
_;m Year in hearings and review of our Charter. Its report in
M9ust 1962 commenced its recommendations with the following:
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1. Retain the Council-Manager form of government.

implementing that recommendation, the Charter Review Commit~

tee~proposed among other things, several Charter changes which
relate to the issue at hand. They proposed:

(a) That the City Manager no longer be referred to
ags "Chief Executive and Administrative
Officer"™ of the City, but as Chief Administra-
tive ?fficer. (Voter approval in September
1963,

(b) That the City Manager no longer be directed in
detail as to the form of his proposed budget,
but simply be required to furnish necessary
detailed information . (Voter approval in
November 1962.)

(c¢) That the City Council would no longer be
restricted to a reduction or elimination of
items in the City Manager's proposed budget,
but could reduce, eliminate or increase any
item in i1ts adoption of the annual appropria-
tion ordinance. (Voter approval in November
1962.)

{d) That the Chief of Police and Fire Chief,
acting under the City Manager, would have all
power and authority necessary for the opera-
tion and control of their respective depart-
ments, including the direct right and
authority with respect to all personnel mat-
ters., (Voter approval in September 1963.)

In November 1973, another substantive Charter proposal was
Presented to the voters as a proposed amendment to the form of

government in San Diego, That proposal was so drawn as to sig-
nificantly strengthen the office of Mayor and effectively change

the form of government to strong Mayor-Council. It would have

authorized the Council to appoint a Legislative Analyst to inde-

Pendently scrutinize the Manager's budget proposals and, in
effect, dilute most of the Manager's administrative powers.

Proposition B was defeated by the voters by a 62% to 38% margin.

One can only infer that the citizens of San Diego in 1973 were
MOt ready to change their City Manager form of government.

nd council - =5= June 23, 1988
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with this historical background, we will now examine the
1icable sections of the 1931 Charter, as amended, to analyze

§§§ address the issue presented,

The City Council: .

* Ts the legislative body of the City, vested with
all legislative powers subject to the terms of the
Charter. [Charter section 11]. It is solely and exclu-
sively empowered to enact all ordinances and resolutions
[Charter sections 15, 16 and 17] and shall determine its
own rules and order of business [Charter section 14},

* Elects the City Manager and the City Manager
serves at the pleasure of the Council. {Charter section
27.] ©No Councilmember may, however, interfere with the
administrative service which is vested with the Manager.
[Charter section 22.]

* Is solely responsible for enacting an appropria-
tion ordinance to provide the necessary funds for the
operation of the City [Charter section 71] and has the
power to fix the salaries of those specified officers
under its jurisdiction [Charter section 70].

Numerous other powers of a legislative nature are vested by
the Charter in the City Council, generally relating to funding \
and imposition of taxes; however, the recitation of those powers
are not germane to this analysis,

Citx Manager

The City Manager is the chief administrative officer of The
City of San Diego [Charter section 27] and shall be responsible
to the Council for the proper administration of all affairs of
the Council placed in his {or hex] charge. ([Charter section 28],
He [or she] is empowered to supervise the administration of the
affairs of the City, keep the Council advised of the financial
condition and future needs of the City, prepare and submit the
annual budget estimate and, except as otherwise provided in the

harter, exercise all other administrative powers conferred by
the laws of the State upon any municipal official, The Manager
18 also designated as the Chief Budget Officer of the City and is
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gponsible for planning activities of the City and adjusting
3d1activities to the finances available., [Charter section 28},

- addressing one specific Charter-granted power of the Manager
pich is part of the underlying question at issue, i.e., the
gthority of the Manager [or Department head] to transfer indi-
jﬁuals, section 28 of the Charter provides: :

In order to expedite the work of any
department or to adequately administer an
increase in the duties which may devolve on
any Department or to cope with periodic or
seasonal changes, the Manager, subject to
Civil Service regulations is empowered to
transfer employeeg temporarily from one
Department to perform similar duties in ,
another Department. Likewise each Department
head shall have power to transfer employees
from one Division to another within his

Department. [Emphasis added.]

Charter section 28.

Annual Appropriation Ordinance

In addition to its other legislative responsibilities in a
home rule city, the process associated with and the enactment of
an annual appropriation ordinance to finance the operation of the
City is probably the most important duty of the City Council.
Granted, the Charter provides for an automatic reappropriation
for the new fiscal year, at the same level as the prior year, if A
the-Council fails to act [see Charter section 7lal, Despite that
"plugging the gap" proviso, the approval of the annual budget by
ehacting annual appropriations ordinance is one of the primary
actions vested with Council.

The Manager is directed to prepare and submit to Council a
Proposed budget for the ensuing year [Charter section 69] and
Upon receipt of the Manager's estimate, the Council is required
ﬁOPrepare an appropriation ordinance using such estimate ag a
l3?‘818. The form, arrangement and itemization of the appropria-
tion ordinance shall be determined and prescribed by the Auditor
id Comptroller and City Attorney. (See Charter section 711.
Jm Council may reduce or eliminate any item, increase any amount
mradd any new item for personal services, contractual services,
terials, supplies and equipment for any Department. Id.




O~
6 ol

ty Mayor
. gigucguncil - June 23, 1986

the annual budget documents [as opposed to the annual appro-
(ation ordinance] have been so arranged as to show the detail
Wlacﬁivities which are authorized as a sum total in the appro-

0 jation ordinance. This methodology of display is commonly
Wiled a program budget. The programs [as approved by Council]
(ﬁpresent the purpose and intent of the allocation of dollars and
Fople. It is a projected blueprint of operation of the City for
%@ forthcoming year., It is the financial and logistical vehicle
sich the Cilty Manager uses to administer the affairs of the

city. ;
peconciliation of Charter Provisions and Summary
e .

The preceding discussion was provided to identify seemingly
competing Charter provisions and responsibilities., The histori-
‘cal perspective is intended to reveal what the legal structure of
government in San Diego really is (as opposed to the informal
process which has gradually evolved) and to illuminate the
respective powers of the City Council (as a policymaking body)
‘and the City Manager {as the Chief Administrator).

We confine our analysis and any conclusion drawn therefrom
narrowly to the issue of the Council's authority to direct the
ity Manager in respect to allocation and placement of personnel
and the specificity of any adopted appropriation ordinance.

To begin with, we observe that several important sections of
the Charter would seem to be at odds with each other. Those
sections have been referred to in the above discussion. The
resolution, therefore, draws heavily upon historical perspectives
which reveal the intent of the framers of the existing Charter X
and the voters thereon, and the changes (and attempted changes)
since 1931. '

. The City Council is the legislative body of The City of San
Diego, endowed with all powers necessary, subject to the terms of
the Charter, to perform as such. California case law is clear
that a City Charter is construed as an instrument of limitation
on the exercise of powers by the municipality and its officers.
City of Grass Valley v. Walkinshaw, 34 Cal.2d 595, 212 P.2d 849
{1949) . The City of San Diego is a Council-Manager. form of gov-
Stnment providing therein a separation of powers; that is,
Council as the policymaking body and the Manager as the Chief
Adninistrator. The City Manager is hired by the City Council and
Se@rves at its pleasure. In connection therewith, the Council
also evaluates the performance of the City Manager,
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rThe City Manager is required to prepare and submit to the
. .ouncil, at a specified time in May, a budget proposal for the
- xpenses of conducting the affairs of the City for the ensuing

& ar. The City Council is empowered to enact an appropriation
%ﬁinance for such purposes and may reduce or eliminate any item,
{ncrease any amount or add any new item for personal services
cmmractual services, materials, supplies and equipment for any
department .

The format of the budget document reflects programs and pro-
jects which Council, in its legislative discretion, determines to
pe a checklist of projected governmental operation in San Diego
for the ensuing vear., It 1s designed with a lowest common denom=-
inator specificity. Those specific programs and projects identi-
fying positions and dollars, are parts of the whole which is
adopted in generalized sums total in the annual appropriation
ordinance, :

The guestion then arises -- Can the Council, in effect,

direct that there be no reassignment of personnel for which an
~ appropriation has been made during a fiscal year to accommodate a
need as determined by the City Manager as Chief Administrative
officer without first coming before Council? We believe not.
That would be in contravention of Charter section 28. We do not
mean to imply that the Manager is prohibited from informing the
. Council of any movements of concern but rather we conclude he is
I not required by the Charter to obtain the City Council's specific
consent or to inform them i1f he chooses not to inform them,

The City Manager is empowered as Chief Administrator, during
any fiscal year, to transfer employees temporarily from one
department to another to perform similar duties. Similarly,
Department heads may transfer people between divisions within
their department. The Charter is quite clear in this regard and
it would be our opinion, based upon everything discussed
hereinabove, that such provision exists to enable the Manager
(and Department heads] to address situations that arise during
the year which need administrative action and attention, and that
the Manager is not required to advise Council prior to any such
temporary personnel reassignment. Implicit in Council's discus-
Slon giving rise to this matter was the suggestion that the
Council wanted prior notification (of any personnel move) in
order to spend time evaluating it -- which leads to the further
inference that the Council might abandon its policy role and
ihject itself into the administrative affairs of the City.

Council will also recall that during the discussion on the
Tatter,on June 2, 1986, the City Attorney stated that any
Permanent" transfer between departments would amount to an

00169
69



000470

ty Mayor

5
avsg council -10- June 23, 1986

. propriation ordinance change and would require Council action
3 % do s8o. It follows, a fortiori, that Council would be informed
' ziof to any such action and accorded the opportunity to evaluate

5 ;ﬂ act upon it,

SUMMARY

The 1931 Charter establishes a Council-Manager form of munic=-
. jpal government., The City Manager, as Chief Administrative
. officer of the City, is budget officer, as well, The budget is
repared by the Manager for approval by the Council. The Council
pay increase, reduce or eliminate any budget item amount. Once
b he budget and appropriation ordinance have been adopted, the
. ‘Manager may transfer employees between departments temporarily,
as may department heads between divisions within theilr respective
departments., Notification of the Council of such temporary
transfer is not required. Any permanent transfer, however, would
amount to an appropriation ordinance change and would require

council action, ‘

Respectfully submitted,
JOHN W, WITT, City Attorney

W zgdzfz/

C. M, F rick
Agsistant City Attorney

and .

w1
P 4/\75/\
By e e ,-"" .
/jff;c Katz, Chief/Deputy

JWW:CMF s JK: smm: i s
040%(011) % (010) (x043)
LO-86~ 2

APPROVED s S0

v

JOHN W. WITT
City Attorney




