- RESOLUTION NO.__ 200942 0CT 61510

NOTICE AND RESOLUTION OF INTENTION OF THE COUNCIL
OF THE CITY OF..SAN DIEGO TO SELL TO THE HIGHEST
RESPONSIBLE CASH BIDDER A FRANCHISE TO CONSTRUCT,
MAINTAIN AND USE PIPES AND APPURTENANCES FOR
TRANSMITTING AND DISTRIBUTING GAS IN THE STREETS
OF THE CITY OF SAN DIEGO.

WHEREAS, the Council of The City of San Diégo, upon
due consideration, after public hearings, and upon the
recommendation of the City Manager, has determiﬁed this
6th day of October, 1970 to advertise the fact that it is
in the best interests of the City of San Diego and its
inhabitants to grant a franchise for a period of fifty (50)
years to construct, maintain and use pipes and appurtenahces
for transmitting and distributing gas in the étfeets of the '~
City of San Diego; and that bids should be received for such
franchise, and that it should be awarded to the highest
responsible bidder; and

WHEREAS, the City Attorney has prepared forms of
ordinances based upon the recommendations of the City Manager
as aforesaid and the determinations of the Council which,
if adopted by the Council, would grant such franchise; and

WHEREAS, the forms of ordinances heretofore mentioned
are attached to this resolution as Exhibits "A" and "B" and
incorporated by reference hereto; NOW, THEREFORE,

BE IT RESOLVED, by the Council of The City of San Diego,
as follows:

1l. That the City Clerk be and he is hereby authorized
and directed to advertise for sealed bids in writing for the
award of a franchise in the forms set forth in Exhibits "A"

and "B."



2, Said advertisement shall be in the form and manner
as set forth in a Notice Inviting Bids attached hereto as
Exhibit "C."

3. Sealed bids in writing will be received for such
franchise up to the hour of 9:00 a.m. of Tuesday, the 20th
day of October, 1970, when the Council will, in open session,
open and publicly declare all bids; and that the franchise
as above described will be struck off, sold and awarded to
the person, firm or corporation who shall make the highest
cash bid therefor, but not less than Fifty Thousand Dollars
($50,000.00) ; provided only, that at the time of opening
said bids any responsible person, firm or corporation present
or represented may bid for said franchise a sum not less than
10% above the highest sealed bid therefor, and said bid so
made may be raised not less than 10% by any other responsible
bidder, and said bidding may so continue until finally said
franchise shall be struck off, sold and awarded by said
Council to the highest bidder therefor, in lawful money of
the United States.

A responsible person, firm or corporation, within the
meaning of this notice and resolution shall be a pei'son,
firm or corporation responsible financially, capable and able
to construct, maintain and use pipes and appurtenances for
transmitting and distributing gas in the streets of the City
of San Diego, and one who is able to commence the operation
of such system on the effective date of the ordinance granting
such franchise.

Each sealed bid shall be accompanied with cash or a
certified check payable to the Treasurer of The City of San

Diego for the full amount of said bid, and no sealed bid shall
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be considered unless said cash or check is enclosed therewith.
The successful bidder shall file a suretyvbond running
to the City, to be approved by the Council, in the sum of
Five Hundred Thousand Dollars ($500,000.00), guaranteeing
that such bidder shall well and truly observe, fulfill and
perform each and every term and condition of such franchise,
and that in case of any breach of any condition of the
franchise the whole amount of the sum named in the bond may
be recoverable from the principal and sureties upon said
bond. The bond shall be filed with the Council within five (5)
days after such franchise is awarded, and upon the filing and
approval of such bond the franchise shall by said Council be
granted by ordinance to the person, firm or corporation to
whom it has been struck off, sold and awarded, and in case
that such bond shall not be so filed the award of such
franchise shall be set aside, and any money paid therefor
shall be forfeited, and said franchise shall, in the discre-
tion of said Council, be readvertised and again offered for
sale in the same manner and under the same restrictions as

hereinbefore provided.

BE IT FURTHER RESOLVED, that the proposed ordinance
granting such proposed franchise, with the exception of the
dates that are left blank and the name of the successful
bidder and grantee, is in words and figures, as follows.

Exhibit "A" assumes that the bidder holds a so-called
constitutional franchise as that term is described in
Section 1(g) of Exhibit "A," and bids on the terms of
Exhibit "A" will be received only from those persons, firms
or corporations who hold such franchise.

However, any bidder who meets the other qualifications
as set forth herein may bid on Exhibit "B."

APPROVED: JOHN W. WITT, City Attorney

se C 7 @ZZ//

a7
C. M. Fitzp 1ck, Chief Deputy
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ORDIWANCE 0.
(iieswr Sz ies)
CRDINANCYE GRAZIMING TO :

115 SUCCHS501S AMND ASSIGHS, THE "”a\LUISu (1) 720

USE FOR TFRANSHITYTIIIG AND D.LC"‘PTI‘ UTIMG GRS SUITED
FOR LI1CHTING BUT FOR USE BY CONSUMERS FOR ANY AHWD
ALL LAYFUL PURPOSE5 OTHER THAN LICGHTING, ALL PIPES
CAND APPURTENANICES VIHICH ARD NOW OR MAY HERUAFTER BE
LAWFULLY PLACED AMD MATWTAINED IN THE STREETS WITHIN
THE CITY OF SAMN DIBGO UNDER TIHAT CLRTAIN FRANCHISE
OF GRANTEE ACOHOUIRED PURSUANT TO SECTICY 19 OF
T"ARTICLE XI OF THE CONSTITUTION OF THI STATE OF
.CALIFORNIA, AS S5ATD SECTION EXISTED PRIOR T4 TS
AMINDMEUT ON CCTORER 10, 1211, (2) 7O CONSERGC

MATINTATLI AND USE T#H SAID STRE“TC ALY, PIPES AND
APPURTENANCES '7:11.211,\,’:,-{ AND WHERELYER SAID CON'%"'1 ‘TU-
TIOHAL FRaMCHISE IS NOT NOW NOR SHALL HEREAFTER BI
AVATLABLE THERUYFOR, NRCESSARY 'l‘O TRAHSIIIY AUD DIS—
TRIBUTI GAS SUITED TO‘ A¥MD FOT: USE BY CONSUMIRS FOR,
ANY AXRD ALL LAVFUIL "’UI:POSI‘,S, AND () TO UTILIZE SAID
PIPES AND APPURTENANCES IN SALD "’7‘7"”"““3“} FOR TRANS~
MITING GAS FOR USL OUTSIDE THE UIDARIES OF THE
CITY FOR ANY AND ALL LAWFUIL, PUPUOSL:, AND PROVIDING
PHE TERMS AND CONDITI1ONS OF THE TRANCHISE SO GRANHTED.

BE IT ORDAINED, by the Council of %he City of San Diego,

Section 1. DEFINITIONS

Whenever in this ordinance the words or phrases

ter in this section defined are used, they shall have

-

the respective meanings assigned to them in the following

finitions: | .
- (a) The word "Grantec" shall ncan
- , its lawfual successors and assigns;

(b) The word "City" shall mean The City of San

Diego, a municipal corporation of the State of California,

in its present incorporated form or in any later reorganized,

consolidated, enlarged or reincorpvorated foxm;

M

1 mean the public

/s, alleys and places
i

2l
b

(c) The word "streets" sh

-t

freewzys, highvays, streets, wa

~as the samz now or may hereafter exist within the City;

n

i (d) The word "gas" shall mean natural or artificial

gas, cr a mixture of natural and artificial qgus;
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without limi - tion to the foregoing, any other propgrity
located in, upon, along, across, undexr or ovar the
streets of the Citv and uscd or useful in transmitting

or distributing gas, sometimes otherwise referred to

(f) The phraze "construct, maintoin and use" shall
nmean to construct,; ercct, install, operate, maintagg '
usc, repair, relocate or repvlace pipes and appurtenances
thereto in, upon, along, across, under ox over the
strects of the City;

(g) 7The phrasce "constitutional franchise" shall
mean the right acquired throﬁgh acceo*aqc; by Granteo
or its predecessor in estate of the offcer contained in
the provisions of Section 19 of Article XI of the Con-
stitution of the 3tate of California, as said Scction
existed prior to its amonduent on October 10, 1S1);

(h)’fThc phrase "gross receipté" shall mzan all
gross operating revenues received by Grantee from the
sale of gas to Grantee's customers with points of
service within the corporate limits of the City
(including, but not limited to, sales to military
reservations with points of sexvice within the City's
corporate limits) which are credited in Account
Numbers 430, 481 and 482 of the current Uniformi System

£ Accounits of the Federal Power Commission as- adopted
by the California Public Utilities Corzaission, or
similar superseding accounts, less uncollectible armcunts
and leuu any reiunds or rebates made by Grantee to such

custom2rs puraua 1t to orders or daecisions oif thc

California F nl.l(. Utilities Commission.



Section 2. PURPOSE

The franchise (1) to use for transmitting and distri-

buting gas suited for lighting but for use by consumers for

any

and

and all lawful purposes other thaﬂ lighting, all pipes

appurtenances which are now or may hereafter be lawfully

placed and maintained in the streets within the City of

San Diego under that certain franchise of Grantee acguired

purs

the
its
and

and

uant to Section 19 of Article XI of the Constitution of
State of California, as said Section existed prior to
amendment on October 10, 1911, (2)  to construct, maintain

use in said streets all pipes and appurtenances wvhenever

wherever said concstitutional franchise is not now nor

shall hercafter be available therefor, necessary tc transmit

and
any
and

for

lawful purposes is hereby granted to

distribute gas suited for, and for use by consumers for,
and all lawful purposes, and (3) to utilize said pipes
appurtenances in said streets for transmitting gas and

use outside the boundaries of the City for any and all

, its successors and assigns.




Section 3. TR

The right, privilege and franchissz, subject to each
2l thisg

and 211 of the {orns and conditions containsad in

ordinance hereby is granted to

0]

a corporation organized and existing under and by virtue
of the laws of the State of California, for the tern of

fifty (50) years from and after the effective date hereof.

{
{
\\'.;.' ¢
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Section 4, COHSIDERATION

(a) The ricghts and privileges herein granted
are upon the express condition that Grantece, as con-
sideration therefor and as compensation for the use
of the étreets of the City as herein. authorized and
permitted, shall pay each year to City in lawful
noney of the United States, a sum equal to three per-
cent (3%) of Grantee's gross receipts during the pre-
ceding calendar year, or a fractional year, commancing
with the date of adoption of this ordinance by the City
Council, for the first thirty (30) years of the term of
this franchise by the dates, in the manner, and on the
conditions as set forth in Section 5 hercof.

(b) For the last twenty (20) years of the term
of this franchise Grantee, as consideration and componsa-
tion for the rights and privileges herein granted and
for the use of the streets of the City as herein authorized
and permitted, shall pay cach year to City in lawful
money of the United States a sum equal to an amount to he
determined as set forth below of Grantec's gross receipts
during Fhe preceding calendar year, or a fractional year,
for the remainder of the term of this franchise by the
:ﬁates, in the manner and on the conditions as set forth
in Section 5 hereof.

(c) Determination of the amount to be paid as
set forth in Section 4(b) above shall be made by good
faith negotiafion between City and Grantee commancing
not less than six (6) months prior to the expiration of
the first thirty (30) year period. In the_e%ént that at
"the conclusion of the first thirty (30) year period
“said good faith negotiation does not result in a deter-

mination of the amount to be paid by Grantee during the

e U T T S T S ~ - — rs o e



last tventy (20) yecars (or 19 ye=ars, 6 months, as the
case may be) of the term of this franchise, then this
gquastiocn (and no other) shall 2 submitted to bhinding
arpitration as hereinafter set forth; provided however
that no later than fifteen (15) days prior to the end
of the first thirty (30) year period the parties may
matually agree tc extend the time for said good faith
negotiation for an additional six (6) months if they so
desire, during which time Grantec shall continue to pay
a sum egual to three percept (3%) of Grantee's gross
receipts as consideration for the rights and privi}ggas
herein granted. Unless City and Grantee nmutually agree
in writing to a modification prior to the conclusion of
the first thirty (30) year period (or at the conclusion
of the additional six (0) month period as provided for
above) then the determinatioﬁ of the number of arbi-
trators, the time and nmode of their selection, and the
rules of practice and procedure to be followed shall be
as selt forth herein,

(@) Within thirty (30) days after the end of the
first thirty (30) year period or within thirty (30) days
after thé six (6) month extension provicded for above, as
the case may be, Grantec and City shall each appoint a
person to scrve as an arbitrator and shall give written
notice to the other party of such appointment.

(e) The twvo persons so appointed shall then agree
upon and secure a third arbitrator. If the third arbi-
trator should not be secured within thirty (30) days from

the sclection of the arbitrators by Grantee and City.

f.l.
0
al]
ck
[
9

respectively, then upon appl in writing by either

City or Grantee to the Caief Justice of the California
State Supreme Court, said Chief Justice shall be empowered

to appoint a third arbitrator. No person shall be
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eligible for appointment by s&aid Chief Justice vho
is an officer or employezs of City or Grantee, or a
shareholder of Grantee.

(f) The arbitrators so appointed shall hear
evidence subnitted by both City and Grantee and may
call for additional information, which additional
information City or Grantee shall furnish to the
extent feasible. An award, decision oxr determination-
in writing and signed by a majority of the arbitrators
shall be made within sixty (60) days after the selec-
tion of the thirxd arbitrétor and shall be conclusive
with respect to the issue submitted and shall be-binding
upon both City and Grantee.

(g) Except as otherwise provided in this section,
the arbitration shall be governed by the rules of
practice and procedure of the American Arbitration
Association from time to time in force, except that, if
such rules and practice as herein modified shall con-
flict with the California Code of Civil Procedure or any
other provision of California law then in force, such
California rules and provisions shall go&ern. This
subnission and agreement to arbitrate shall be

specifically enforceable. The award of the arbitrators

..

6r a majority of them upon the question submitted to
them hercunder shall be final and binding upon the
parties to the extent and in the manner provided by the
California Code of Civil Procedure.

(h) Each party shall bear the fee and personal
expenses of the arbitrator appointed by it_ﬁogether with
the fees and expenses of its own counsel\aéd of its own
witnesses. All other costs and expenses of the arbitra- .
tion, including the cost and expense incurred by reason
of selection of the third arbitrator as hereinabove

provided, shall be borne equally by City and Grantee.

- 200932
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Sectinn 5. REPORTS, DATES OF PAYMENT TO CITY, AUDITS

(2) On or before the 15th day of February of each
calendar ycar during the term of this franchisz and
forty-five (45) days aftex the expiration of the term
of this franchise, Grantee shall file with the City
Clerk of City, the original, and with the Auditor of
City, one copy of a statement showing the gross receipts
during the preceding calendar year or fractional
calendar year.

(b) Within ten (10) days after the filing of the
statement required to be'filed on or before the 15th
day of February 1971, Grantee shall pay to the Ci£§
Treasurer the money herein required to be péid by
Granteec to City upon the basis of the data set forth
in said statement.

(c) Thereafter, no later than the 25th day of
May, the 25th day of August and the 25th day of
November of each calendar year during the term of this
franchisc Grantee shall pay to the said City Treasurer
one-fourth (1/4) of the money herein required to be
paid by Grantee to City upon the basis of the data set
forth ih the statement required by Section 5(a) hereof.

By this method of payment it is contemplated and under-
stood that Grantee is in effect paying the money herein
required to be paid by Grantee to City under this sub-
section on the basis of gross receipts for the preceding
calendar year and that an adjustment shall be made as
more fully set forth in Section 5(d) hereof.

(d) Within ten (10) days after the fi%ipg of the

L
statement required by Section 5(a) hereof, Grantee

1
H

shall pay to the said City Treasurer, or receive as a

refund from the City, as the case may be, a sum of money
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equal to the difference betwesn the sum of the vaynents
of mcney made in accordance with Section 5(c) hzreof
and ihe annual oa&ment of mon=y herein reguired to

be paid by Grantee to City upon the basis of the data
set forth in said statement.

(e) The City Auditor, or any qualified nerson
designated by the City, at any reasonable time during
businesé hours, may make cxamination at Grantee's
office or offices, of its books and records, germane
to and for the purpose of verifying the data set forth
in the statemnent requircé by Secction 5(a) hereof.

(£) All books and records sulbject to examination
by City Auditor, or qualified person desicgnated by City,
shall be kept within the County of San Diego, or in
such other place as the recasonable convenience of
Grantec mav require; and in the event that it
becomes necessary for said City Auditor, or any
represantative designated by the City to make such
cxamination at any place other than within the. County,
then, in that event, all increased costs and expenscs
to City necessary or incident to such ex;mination
and reéulting from such books and records not heing
~a_vailablc within the County, shall be paid City by
Grantce on demand.

(g) Grantece shall file with the City Manager
a copy of its annual report to the California Public
Utilities Commission, or its successor in authority,
as soon as practicable after the original of said

report has been filed with said Commission, or its

1y
-

successor in authority.
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(h) In the event Grantee £fails to_make the
payments for this franchisc on or before the dates
due as hereinabove provided, Grantee shall pay as
.additional consideration both of the following améunts:

(1) A sum of money equal *o twé pcrcézt
(2%) of the amount due. This amount is required
in order to defray those additional expenses and
costs incurred by City by reason of the czlinquent
payment including, but not limited to, the cost
of administering, accounting and collecting.éaid
delinquent payment and the cost to City of
postponing services and projects necessitated by
the delay in receiving revenuc.

(2) A sum of moncy ecqual to one percent
(1%) of the amount due per month as interest and

for loss of use of the money due.

-1 0_
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Section 6. COMPLIANCE WITH LZVIS

All facilities or equinmeont of Grantea that Grantee
shall construci, maintain and use or rcomove, pursuant to
the provisions of the franchise granted herein shall be
acconplished in accordance with the Qrdinances, rules
and regulations of City now or as hereafter adopted or
pfescribed, and such rules or reqgulations as are promul-
gated under State law, or orders of the Public Utilities
Commission or other governmental authority having

.

juriscdiction in the premises. -

f

-11- | 200942

e



Section 7. ADMIINISTRATIVE PRACTICES

e

Granize is herewith charged with the responsihility
of cooperating with City in preraring & manual of
adninistrative practices which shall govern the installa-
tion and removal of Grantec's facilities in the streets
of City which shall include, but not he limited to,
cathodic protection practices. Once each year, commencin
with the first full calendar year of the franchise granted
herein, it is to be the joint reswvonsibility of Grantee
and City to review and update such administrative practices.
Both Grantec and City are charged with the duty to prepare,
review and update such administrative practices by a
method of mutual cooperation which shall take into con-
sideration the reasonable ncads and conveniznce of each
party; provided that said adninistrative practices and
the terms and conditions thereof shall be at all times
subject to approval of the City Council as exnressed by
appropriate legislative action.

Following the preparation of said manual, and its
approval by the City Council, it shall govern the prac-

tices of the Crantee in its installation and removal of

pe

Grantee's facilities in the strects of Citv.

-12-~
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Section 8. CITY RISERVED POVERD

(a) City reserves tace right for itself to lay,
construct, ercct, install, use, operate, repair,
replace, remove, ralocate, regrade or maintain beslow
surface or above surface improvenents of any type .
or description in, upon, along, across, under or .
over the streets of the City. City further reserves
the ricght to relocate, remove, vacate or replace
the streets themselves., If the necessary exercise
of the aforemeantioned reserve richts conflicts with
any pipes and appurtcnances of Gfantee constructed,
maintained and used purszuant to the provisions cf
the franchise granted hereby, whether previously
constructed, maintained and used or not, Grantee
shall, without cost or expense to City within ninety
(90) days after written notice from the City lianager,
or his designated representative, and reguest so to
do, begin the physical field construction cf changing
the location of all facilities or eguipment so con-
flicting, Grantee shall proceed promptly'to complete
such required work,

.

(b) Irrespective of any other provision of this

~

ofainance, Grantee's right to construct, maintain and
use, or renovea pipes and appurtenances shall be subject
at all times to the right of the City, in the exercise
of its police power, to reguire the removal or reloca-

tion, of said pipes and appurtenances thereto at the

sole cost and expense of Grantee.

o

13- 200942



D el

* 2. £ a0 L e o, | P S - - - > PGSR %
Grantez of the fraznchisae grarnied herehy shall indonnily,

save and hold harmless, City and eny officers und aunloyoees
thercosf against and from all daﬁages,qudgmcnts, decrees,
tures which City, or such officer or
employce, may suifer, cor which may be recovered from) or

. tv, or such officer or emplovee, for,
or by reason of, or growing ounl of or resulting from the

excercising by Grantee of any or &)l of the rights or

-

privileges granted heredby, cr bv reason of any act or
p<] = -

acts of CGrantee or its servanis or agents in exercising

the francﬁise granted hereby, and Grantee shall defend any
suit that may be institutad againct City, or any officex

or employce thereof, by reason of ox growing out of or
esulling from the exercise by Crantee of any or all of the

rights or privileges granted hereby, or by reason of any
act or acls of Grantee, or ils servants or agents, in

exercising the franchisa granted herchy.

Ot

st
ki
N

!

A

200932

e eme ey



.

-

. e e " TSI, Sy S TR e ¥

Granlse shall pey to City on denand the cost of all
repairs to City proporty made neeessary by any ci tne
operations of Grantee under the franchise granted
provileé howevez.that Granteec nay makeqrcpairs to streets,
sidewalks, curbs and gutters itself at its own cost in
accordance with City specifications if the same can beo
done without undue inconvenience to thz public use of the

streois,

(,’

200942

: . s g BB A 9 O e B B
. et B e AT By T 0 L, S W P - pes grre s eee
B At antend o il i PR ARl sl ’ . 8 .

'
i
——

LU

o it i om0 $ sl ®

- — e 5 om teS

ot - o -



herein contalined, and shi
Grantce, Nothiing shell pass by the franchise granted hereby

to Grantee unless it be grantoc

2]
-

.
'-Io
)

foud

O
o

terins., FEach of said conditions is a material and essc

condition to the granting of the franchise. If Grantee sh

!_.J
I..l

fail; neglect or refuse to comply with any of the conditions
of the franchise granted hereby, and if such failure, ncglect
or refusal shall continuc forx mofn than thirty (30) days

after writtcn.dez nd by the C*Ly.iﬁz > for compliance {Heré~
with, then Cif 7. by the City Council, in addition to all
Xaights and remedies allowed by law, thercupon may terminate

-

the right, privilege and franchisc granted in and by this

ordinance, and all the rights, privileges and the-franchisce ol

Grantece granted hercby shall thercupon be at an end. Thercupon

and jmwediately, Grantcee shall surrendar all rights and

privileges in and to the franchisce granted hcreby. No.pro~
vision herein made for the purpose ol sccuring the cnforcement
of the terms and conditions of the franchise grantcd hereby
shall be decmad &n exclusive remedy or to afford the exclusive
¢ .
procedure for tgc enforcerent of said terms and conditions,

- but the lc wdies and procedure outlined herein or provided, -

including forfeiture, shall be deemed to be cuwmulative.

200942
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herehy shall Lz connirued as in ary vay innhirinag fiov's

LGP N N _ ey Y P S .= ope degp, I B < Y 3.
righits Lo atgaiye propzriy of Grantee througih tha
d Ped .2 .. - = -y e - 3. ke S . - 3 i
exercise of City's power of emanent domazin o nrouyn

4.

voluntery a§recmcnt betwoen Cify and:Crantce. In the event
that City chooscs to cxercise its power of eminaent domain,
it .shall do so in accordance with the prosedures provided
by the gencral law of thg State of California for the con-
7 property.  The valuation

of such propexrty for condennation purposcs shall be made

LIRS

in accordance with such general law.
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Sccltion 15. NO TRANSTRR WITOIOUT COXNsTHNT

-y ne Tl %y - - 1. .- 5 oy -y v, P o - - - e 3
Grantaes shaldl not sell, trenefcr ox anzian L

without the consont ol the City Council of The City of

San Diecgo, as scot foxrth in Scction 103 of the Charter of
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Section 16. PRIGHT OF CITY'S ILRCTONS

expressly agreed that al any election held in City

majority of the electors of City-voling at said clec

shall have the right to rewneal, chance or modify th

terms of this frenchise and the authosity granted

hereunder.
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Section 17, PERIMORMANCT BOHD

i

Grantas shall f£ile and mzintzin a faithful perforianco

~

bond in favor of the City in the sun of Tive Hundred Thousan

-4

Dollars ($500,000) to guarantee that Grantee shall well and
truly 6bserve, fulfill and perform each and every term. and
condition of the franchise herein granted., In casc of any
breach of any condition of the franchise, any anmcunt of the

sum made in the bond up to the whole thereof may be receivable
from the principal and sureties upon said bond to comrensate
City for any damages it may suffer by xeason of such bresch.
Said bond shall be acknowledged by CGranteec as principal and

by a corporation licensed by the Insurance Comaissioner of

the State of California to transact the business of a fidelity

and surcty insurance company as surcty.

——

-22—
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Section 18. EFFECTIVE DATE
This orcdinance shall tazke effact and bz in force on

the thirty-first day from and after its passage.

APPROVED: JOHW W. WITT, City Attorney

By

C. M. Fitzpatrick, Chief Deputy

CMF :v1 .
10-1-70 ¢
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ORDINAMNCE NO.
(New Series)

ORDINANCE GRANTING TO ’
ITS SUCCESSORS AJD ASSIGNS, Tam FRANCnISLE (1) TO
USE FOR TRANSHMITTING AND DISTRIBUTING GAS SUITED
FOR ANY AND ALL LAWFUL PURPOSES, ALL PIPES AND
APPURTENANCES WHICH ARE NOIJ OR MAY HEREAVYER BE
LAWFULLY PLACED AWD MAINTAIHED IN THE STRUETS WITHIW
THE CITY OF SAN DIBCO, (2) TO CONSTRUCT, HAINTAIN
AND USE IN SAID STREETS ALL PIPES AND APPURTESNANCES
NECESSARY TO TRANSIHIIT AND DISTRISUTE GAS SUITED FOR
AND FOR USE BY CONSUXERS FOR AJY AND ALL LAWFUL
PURPOSES, AUD (3) TO UTILIZE SAID PIPES AND APPUR-
TENANCES IN SAID STREETS FOR TRANSMITTING GAS FOR
USE OUTSIDL THE BOUIDARIES OF THE CITY OF SaW DIEGO
FOR ANY AWD ALL LANTI'UL PURPOSES, AND PROVIDING THE
TERMS AND COUDITIONS OF THE FRAWNCHISE SO GRANTED.

BE IT ORDAINED, by the Council of The City of San Diego,
as follows:

Section 1. DEFINITIONS

Whenever in this ordinance the Qords or phrases herein-
after in this section defined are used, they shall have the
respective meanings assigned to them in the following
definitions:

(a) The word "Grantcc" shall mean

, its lawful successors and assigns;

. (b) The word "City" shall mean The City of San
Diego, a‘municipal corporation of the State of California,
in its present incorporated form or in any later reorganized,
caﬁsolidated, enlarged or reincorporated form;
(c) The word "streets" shall mean the public free-
ways, highways, streets, ways, alleys and places as the
same now or may hersafter exist within the City;

(d) The word "gas" shall mean natural or artificial

gas, or a nmixture of natural and artificial gas;

EXHIBIT B 200942
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(2) The phrase “"pipes and anpurtenancez® shall
mean piopes, pinelinzs, mains, scervices, trans, vents,

conduits, appliances, attachiwents, appurtenances and,
without limitation to the foregoing, any other property

MR Jocated in, upon, along, across, under or over the

streets of the City and used or useful in transmitting

or distributing gas, sometimes otherwisze raferred tc
as "facilities";

(£f) The phrase "construct, maintain and use" shall
mean to construct, ercct, install, operate, maintain,
use, repair, relocate or.replace pipes and appurtenances
thereto in, upon, along, across, undar or over tae
strecets of the City;

(h) The phrase "gross receipts" shall nean all
'

gross osclatlna revenues receivea by Grantee from

sale of gas to Grantee's custonoys with points of

sexrvice within the corporate linmits of the City

(including, but not limited to, sales to mlll“’r'

reservations with points of sérvice within the City's
; .

corporate limits) which are credited in Account

Nunbers 4830, 481 and 482 of tine current Uniform System

of Accounts of the Federal Pover Coumission asradoPte‘
by the California Public ULlllLNhs Cormission, or

1]
similar superscding accounts, less uncollaciible amounts

and less any refunds or rebates mads by Grantee tc such

customers pursuant to 010¢r" or ds=cisions of the
ilities Commission, -

California Pulrlic U

Vi
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Section 2, PURPOSE

The franchise (1) to use for transmitting and distri-~
buting gas suited for any and all lawful purposes, all
pipes and appurtenances which are now or may hereaiter be
lawfully placéd and maintained in the streets withiq
the City of San Diego, (2) to construct, maintain and use

in said streets all pipes and appurtenances necessary

- - ~ - e - - -

to transmit and distribute gas suited for and for use by

consumefs‘forAéhy-and all lawful purposes, and((3) to
utilize said pipes and appurtenances in said streets

for transmitting gas for use outside the boundaries of the
City of San Dicgo for any and all lawful purposes is herxeby

granted to /its

successoxs and assigns.

W
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— o o —~ R o A ) S Ty | e, g A e —— e S G A e 8 1 e L - - P A AT Koy o] B “asw .. S
T s I Y R S e i o oy ey, 1 ey e A Y T T LT I SV AL AT T QR A Se e S e AT S v,y R Fabdh



ALY

%

Section 3. TER:
The right, privilege and franchisa, subject to each

and all of {he fonnis and condilions containod in Lhis

inance hereby is granted to

-
13

or

a corporation organized and existing under and by virtue

of the laws of the State of California, for the term of

fifty (50) years from and after the effective date hercof.

-~ =~
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Secticn 4, CONSIDERATION

(2) The richts and privileges hercin granted
are upon the cxpress condition that Grarntee, as con-
sideration therefor and as compensation for the use
qf the gtreets of the City as herein authorized and
permitted, shall pay each year to City in lawful
money of the United States, a sum equal to four per-

cent (43%) of Grantee's grozs receipts during th

©

pre-~
ceding calendar year, or a fractional year, commencing
with the date of adoption of this ordinance by the City
Council, fof the first thirty (30) years of the term of
this franchise by the datez,; in the manner, and on the
conditions as set forth in Section 5 hereof.

(b) For the last tuenty (20) yecars of the term
of this franchisze Grantee, as consideration and compensa-

tion for the rights and privileges herein granted and

for the use of the streets of the City as herein authorized®

and pernitted, shall pay each year to City in lawful

money of the United States a sum egual to an amount to be
determined as set forth below of Grantee's gross receipts
during the preceding calendar year, ox a fractional year,

for the remaindexr of the term of this franchise by the
~

\agtes, in the manner and on the conditions as set forth
"in Section 5 hereof,

(¢} Determination of the amount to be paid as
set forth in'Section 4(b) above shall be made by good
faith regotiation between City and Grantee commencing
not less than six (6) wonths prior to the expiration of
the first thirty (30) yoar period. In théjésént that at

the conclusion of the first thirty (30) year period

-

said good faith neogotiation

minaticn of the awmount to be paid by Grantea during the

200942
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v cee e m ee e - - e ee -

" last twenty (20) years (or 19 years, 6 montns, as the

case rmay be) of the term of this franchise, then this
7

\

guestion (and no othey) s

H

L]
foad

ha e sulaaittod to bhindine

arbilitration as hereinafter set fortn; provided however

that no later than fifteen (13) days prior to the end

e

of the first thirty (30) year period the parties may

mutvally agree to extend the time for said good faith
negotiation for an additicnal six (6) months if they so

desire, during which time CGrantee shall continu2 to pay

a sum caual Lo four percent (4%) of Clantcc gross

.

receipts as consideration for the rights and nr1v1]e es

herein granted. Unless City and Grantce mutual1v agrec

- d
.

in writing to a modification prior to the conclusion of
the first thirty (30) year period (or at the conclusion

-

x (8) month period as provided for

fte

of the additional s
above) then the de ternination of the numbar of arbi-
trators, the time and mode of their sclection, and the
rﬁlcs of practice and procedure to bz followad shall be
as set forth herein.

(d) WwWithin thirty (30) days aftex th.c end cif the
firéﬁ thirty (30f ;ear period or witnin thirty (30) days

; ) i

after the six (6) month extension prov1ceu for above, as

- oL .- -~ - -

the case may bc, CranLee 1ﬁd City suall each appoint a

person to serve as an arbitrator and uhall give written
notice to the other party of such appointment.
(e) The two pexrsons so appointed shall then agree

upoh'and sccure a third hloltlaLOl...If the third arbi-

trator should noL be secured "1thln thirty (30) days from

the sclection of the arbitrators by Grantes apd City
1

respectively, then upeon avplication in writing by either
!

City or Grantne to the Chief Justice of the California
State Suprewnc Court, said Chief Justice shall be empowered

trator. No person shall be

O

arh

oy

to appoint a thir

200942
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cligible for apoointment by s=id Chief Justice who
‘is an officer or emplovee of City or Grantee, or a
sharcholdesr of Granteo.

(f) The arbitrators so appointed shall haar
evidence submitted by both City and Grantee and may
call for additional information; which additional
information City or Granteo shall furnish to the
extent feasible. An award, decision or determination
in writing and signzd by a majority of thz arbitraiors
shall be made within sixty (60) days after the selec-
tion of the third arbitrator and shazll be conclusive
with respect to the issuc submitted and shall bz binding
upon both City and Grantee.

(g) Except as otherwise provided in this section,
the arbitration shall be governed by the rules of
practice and procecdure of the American Arbitration
Association from time to time in force, except that, if
such rules and practice as hercin nrodified shall con-
flict with the Califbfnia Code of Civil Proccdure ox any
other provision of California law then in force, such

California rules and provisions shall govern. This

Is
i

submission and agrecment to arbitrate shall be

~“specifically enforceable. The award of the arbitrators

or a majority of them upon the question submitted to
them hereunder shall be final and binding upon the
parties to the extent and in the manner provided by the
California Code of Civil Procedure.

(h)- Each party shall bear the fee and personal

expenses of the arbitrator appointed by it ‘togethar with

A
its own counsel ‘and of its own
t

Hh

the fecs and expenses ©

- witnesses. Al other costs and ecxpenses of the arbitra-

tion, including the cost and expense incurred by reason

of selection of the third arbitrator as hersinabove

n

]

provided, shall be borne egually by City and Grantee.

- 200942
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Section 5. REPORTS, DATES OF éhYﬁENT TO CITY, AUDITS

(2) On or before the 15th day of February of eacl
calendzy yecar during the term of this franchise and
forty-five (45) days after the ecxpiration of the term
of tﬁis franchise, Grantec shall file with the Ci?y
Clerk of City, the original, and with the Auditor of
City, one copy of a sﬁatement showing the groséﬁreceipts
during the preceding calendar year or fractional
calendar year.

(b) Within ten (10) days after the filing of the
statement required to be filed on or before the 15th
day of February 1971, Grantee shall pay to the City
Treasurer the money herein reguired to be paid by
Grantec to City upon the basis of the data set forth
in said statement.

(c) Thereafter, no later than the 25th day of
May, the 25th day of August and the 25th day of
November of each calendar year during the term of this
franchise Grantec shqll pay to the said City Treasurer
one-fourth (1/4) of the money herecin required to be
éaid by Grantee to City upon the basis of the data set
féftﬁ.ig-thévgtatcmént reduired,ﬁy Section S(a).hcreof.

:gy this method of payment it is contemplated and undex-
\gﬁood that Gréntee is in cfféct paying the money herein
required to be paid by Grantee to City under this sub-
section-on the basis of groés.receipts for the preceding

églendar year and that an adjustment shall be made as
ﬁgre fully_gét fdrtﬁ in Section 5(d) herepf.
(a) Witﬁin ten (10) days after the filing of the
. | G e
statement required by‘Séction 5 (&) hereof% Grantee
.

N . t .
"shall pay to the said City Treasurexr, or receive as a

refund from the City, as the casc may be, a sum of money



equal to the difference hetweon the sum of the naynznls
of mcney made in accordance with Section 5(c) hereaof
and the annunl vayment of money horein rzaouiroed Lo

be paid by Grantee to City upon the basis of tha data

set forth in said statement.

(e) The City Auditor, or any qualified person
designated by the City, at any reasonable time during

business hours, may make ex»amination at Grantee's
office or offices, of its books and records, germane

to and for the purpose of verifying the data set forth

in the statement required by Scction 5(a) hereof.

(f) All bhooks and records subkject to examination
by City Auditor, or qualified parson designated by City,
shall be kept within the County of San Diego, or in
‘such other place as the reasonable convenience of
Grantec may reqguire; and in the ecvent that it
becomes neccessary for said City Auditor, or any
‘representative designated by the City to make such
texamination at any vlacc other thaﬁ within the Cournty,

then, in that event, all increased costs and expenses

o City necessary or incident to such examination

v

. 7
‘and resulting from such books and records not heing

<available within the County, shall be paid City hy

~—

‘Grantee on dcmand.
7777 {g) Granteé¢ shall file with the City HManager
a copy of its annual report to the California Puklic

Utilities Commission, or its successor in authority,

"as soon as practicable after the original of said

report has been filed with said Commissi?nuwor its

N
*
-

successor in authority.

-
-
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A

(h) In the evont Grantez fails to mz2ke the
payments for this franchiss o or before the CGates
due as hercinabove provided, Grantee sheall pay as
additional consideration both of the following amounts:
(1) A sum of money cqual to two percent
(é%) of the amount due. This amount is reguired
in order to defray those additional expenses and
costs incurred by City by reason of the delinguent
payment including, but not limited to, the cost
of administering, accounting and collecting-said
delingucnt payment and the cost to City of
postponing sexrvices and projects nccessitated by
the delaf in recelving revenue,
(2) A sum of money egqual to one percent
(13) of the amount due per month as interest and

for loss of use of the money due.

-~
v

LY
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Section 6. COMPLIANCE WITH LYUS
All facilities or equinmant of Grantea that Grantee

shall construct, nointain and use o0x remove, pursuant Lo

accomplished in accordance with the ordinances, rules

A XY

: and fcgulations of City now or as herecafter adonted or
prescribed, and such rules or regulations as are promul-
gated under State law, or orders of the Public Utilities
Commission or other governmental authority having |

jurisdiction in the premiscs.

~..
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Section 7. ADHINISTRTATIVEG PRICTICES
Grantee is hercowit

of cooperating with City in preparing a manual of

-

administrative practices vhich shall govern the installa-

tion and removal of Grantec's facilities in the streets
of City which shall include, but not hz linited to,

cathodic protection

kel

(]

with the first full calendar year of th

herein, it is to be the joint responsihility of Grantec

and City to review and update-such administrative practices.
Bolh Grantce and City are charged with the duty to prewvare,

review and update such administrative practices by a

method of mutual cooperation which shall take into con-
sideration the reasonable needs and convenirnce of cach
party; provided that said administrative practices and
the terms and conditions thereof shall be at all times
subjcct to approval of the City Council as exnresscd by
appropriate legislative action.

Following the preparﬁtion of said manual, and its
‘approval by the City Council, it shall govcrn.the prac-
tices of the Grantee in its installation and removal of

&%

Grantec's facilities in the strecets of City.

- ;
-
: F¥
&
E
- ¢
-

-12- '. 200942
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Secticn 8, CITY RISLRVID POUERS
(a) City reserves the rigat for itzelf to lay,

construct, erect, install, usc, opsraeto, revair,
replace, remove, ralocate, regrade or maintain below
surface_or above surface improvements of any type

- or description in, upon, along, écross, undexr or
over the streets of the City. City further rescrves
the right to relocate, remove, vacate or replace
the streets themselves, If the necessary excrcise
of the aforemsntioned rescrve -rights conflicts with
any pipes and appurtcnancés of Grantee constructed,
maintained and used pursuant to the provisions of
the franchise granted hereby, whether previoﬁsly
constructed, maintained and used or not, Grantee
shall, without cost or expcnsé to City within nincty
(20) days after written noltice from the City lNanager,
or his designated represcentative, and reguest so to
do, begin the physical field construction of changing
the location of all facilities or eguipnent so con-
flicting. Grantcec shall proceed promptly to complete

such reguired work,

[
3

(b)' Irrespective of any other provision of this

ordinance, Grantee's right to construct, maintain and

-~

use, Or remove pipes and appurtenances shall be subject
at all times to the right of the City, in the exercise

of its police power, to :equire the removal or reloca-

tion, of said pipes and appurtenances thereto at the

sole cost and expense of Grantee,

«™
o

W
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Texercising by Grantee of any or

Granice of thz franchiza cranted horahe: shall indn

fel

Vv

sy mz e =N e . S Y ey, PR 3 3 oy vy Y > - A2 Ry . P
save and Lold harialess, City and any oIiicors and cuplovoels

costs and expenditures which City, or
enp:loyee, may suifer, or which may be recovered fromn,

obtainable against City, or such officer or employee,

-or by reason of, or growing oul of or resulting from

#1) of the rights or

“privileces granted hereby, cr.by reason of any act ox

acts of Grantce or its servanés or agents in exercisi
the franchisc grantaed hereby, and Grantee shall.dcfcn
suit that may be instituted against City, or any offi
or eciployce thereof, by reason of or growing ont of o
resulting from the exercisce by Grantec of any or all
rights or privileges granted hereby, or by reason ol
servants or agenis, in

act or acls of CGrantce, or its

cxcrci sing the franchise granted herceby.
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operations o Grantee under the franchise granted
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provicded however that Grantee way &
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sidewalks, curbs and gut

ors itself al its own cosit in

accorfance with City specifications if the same can bo

streects,
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Scciion Yl . FORFPEIVUND

This franpchice is

[¥e]
Tes
‘.

anted voon cnch and every condilion
herein contained, and ¢hedl every o stricily construzd agaeinst
- Grantze. Hothing shall pass by the franciise granted hereby
to Grantee unless it he granted in pla;;;'p and ur"")wcx.ou.,'
tcrmsl Eacn of said cor &lilO"° .5 & mé%crial znd essential
condition to the granting of the franchiszc., If Grantes shall
fail, neglect ox refusce to comply with any of the conditions
of the franchise granted hereby, and if such failurc,Ancglect
or reiusal) shall continue for nofa thean thirt} (30) days
after wr'*“cg.dcmaud by the City.Managar for compliancs thara-
m.t'n, then City, .by the City Council, in addition to &ll
rights and rewedies allowed by Jaw, thercupon nay terxminate
the xignt, privilege and franchisc granted in and by this
ordinance, and all the rights, privileges and thC"fr;nchisc ol
Granleo granted herceby siall thc;cupon bo at an end., Therxeupen
and immediatcly, Grantece shall surrender all rights and
privileges in and to thc Iranchisg granted hereby. No pro-

- vision herein made for the purposce of sccuring the cnforcoument

of the terms and conditions of the franchise granted hereby

-

I . .
shall be deemad zn exclusive rewedy or to affoxd the exclusive
-, s - - » . )
procedu:cnior the enforcement off sald terms and conditions,
but the lbmcalcs and procedure outlinad herein ox provided, -

incluvding forfeiture, shall be deemed to be cumulative.

:1G~
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1.,

rYights Lo adguixe property of Grantze {hrough
excrcise of City's power of cminent dgmain or throuyh
VOluvt?lj g*cqwnﬂt betwoeen Cifv and’ Qrant 2. In the cvent
that City choosus to cxercisc jts power of eminent domain,

it.shall do so in accordance wilth the prozedures provided

by the gencral law of the State of California for the con-

dennation of public utility prowverty. The valuation
of such property for condazmnation purposes shall be nade

LIS

in accordance with such general Jlaw.
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DUBLICATION BXPRISE

ISPV RS ).

of noncy sufficioni Lo xeinhuraa AU For alld

cxponses incurred by it an connceclion wilh tha

: E . el 13rases . — $ehin i

thereoef; such paynent to be made within thisty
: :

aftex City shall have furnished CGrantce with a

nay to City

. sum

< s

(39) cdays

written

stateient of such exponses.,
.
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rne WITUOUT consnay

T OUT En

Grantcs shalld not s2ll, tranasfcr o anzian L
franchise or the rights and privileges granted thoreby
wvithout thz cownsent of the City Council of The City o
San Dicgo, -as selt forth in Scciion 103 of the Charter of
The City of San Dicgo. ' . g )
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majority of the clectors of City voling at said election

chancae or modify the
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This grant cf franchise an
s subjoot to tho right of {he
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HOTICE INVITING BIDS FOR A FRANCHISE
‘20 COMNSTRUCT, MAINTAILN AND USE PIPES
AND APPURTENANCES FOR TRANSHITTING
AND DISTRIBIUTING GAS IN TUE STREETS
OF THE CITY OF SAN DI&GO.

NCTICE IS HEREBY GIVEN that pursuant to RESOLUTION

NO. . adopted 2

- e e =

sealed bids in writing will be received for a FRANCHISE TO
CONSTRUCT, MAINTAIN AND USE PIPES AND APPURTENANCES FOR
TRANSHITTING AND DISTRIBUTING CGAS IN THE STREETS OF THEZ CITY
OF SAXN DIEGO.

TIME AND PLACE FOR FILING AND OPENING OF BIDS. Each
bid; together with th2 bid check, must be in a sealed envelope,
addressed ¢ the City Clerk, with the envelope and bid clearly
marked "Bid for a franchise to construct, maintain and use
pipes and appurtenances for trensmitting &and distributing gas
in the streets of the City of San Diego.” Bids must ba filed
with the City Clerk of The City of San Diego in his office on
the 12th Flcor, City Administration Building, 202 “C" Street,
San Diego, California, vp to but not later than 9:00 a.m., on
Tuesday, Octcber 20, 1970.

The City Clerk shall provide said bids to the City
Council in open session. S$aid City Council will, in said
open session, open and publicly declare all bids as soon afterx
the hour of 9:00 a.m,, October 26, 1970, as practicable.

The franchise shall be granted by introduction of an
ordinance in the form specified as Exihiibit "A" or Exhibit “B"

and made a part of Resolution No. , on file

in the City Clerk‘’s office, naming as Grantee the person who
gshall make the highest cash bid therefor in an amount not less

than Fifty Thousand Dollars ($50,060.00); provided tnat at the

time of the opening and declaration of said bids any responsible

EXHIBIT C ;Lod"‘h_,



person, firm or corporation present or represented may

bid for said franchise a sum not less than ten percent
(10%) above the highest sealed bid therefor, and said bid
s0 made may be raised not less than ten percent (10%) by
any other responsible bidder, and said bidding may so con-
tinue until the franchise shall be struck off, sold and
awarded by the City Council to the highest bidder therefor
in lawful money of the United States,

A responsible person, firm or corporation, within the
meaning of this notice and resolution shall be a person,
firm or corporation responsible financially, capable and
able to construct, maintain and use pipes and appurtenances
for transmitting and distributing gas in the streets of the
City of San Di;go, and one who is able to commence the
operation of such system of transmission and distribution on
the effective date of the ordinance granting such franchise.

Each sealed bid shall be accompanied by cash or a
certified check payable to the Treasurer of The City of San
Diego in the full amount of said bid, and no sealed bid shall
be considered unless the cash or check is enclosed therewith,

Each bidder shall also comply with each and avery other

requirement as set forth in Resolution No.

on file in the City Clerkds office.

Dated: JOHN LOCKWOOD, City Clerk
of The City of San Diego,
California.
-2-
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Passed and adopted by the Council of The City of San Diego on 0CT 6 1978 ,
by the following vote:
Councilmen Yeas Nays Excused Absent

Helen Cobb nZ O O O
w4 Sam T. Loftin B/ | ] O
oW . Land
s Henry L. Landt mg O O |
- = LeonL. Villiams O ] O
@~ < Floyd L. Morrow O j O O
o SR  Bob Martinet md 0 O O
S = Allen Hitch D D D
= % Mike Schaefer " O O O
E Mayor Frank Curran [__[2/ O | J

AUTHENTICATED BY:
FRANK CURRAN .
Mayor of The City of San Diego, Cealifornia.
(Seal)

JOHN LOCKWOOD
City Cletk of The City of San Diego, California .

BY e :Wﬂ.' 9: W‘ . Deputy.
[< 2

Office of the City Clerk, San Diego, Califomia

Resolution 200 9 42

Number

Adopted 0 CT 6 1 9?0
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