
(O-2001-126)

(COR. COPY)

ORDINANCE NUMBER O- - ^^30 SERIES)


ADOPTED ON IViAR 1 9 2001


AN ORDINANCE AMENDING CHAPTER II, ARTICLE 4, DIVISIONS 1

AND 10, OF THE SAN DIEGO MUNICIPAL CODE BY AMENDING


SECTIONS 24.0103 AND 24.1010; BY ADDING DIVISION 16 TITLED

"PRESERVATION OF BENEFIT PLAN" BY ADDING SECTIONS 24.1601,

24.1602, 24.1603, 24.1604, 24.1605, 24.1606, 24.1607 AND 24.1608, ALL

RELATING TO THE SAN DIEGO CITY EMPLOYEES' RETIREMENT


SYSTEM.

WHEREAS, the San Diego City Employees' Retirement System ("Retirement system")

is a tax qualified retirement plan that must meet the requirements of Section 415 of the Internal

Revenue Code ("Code"); and

WHEREAS, in certain cases. Section 415 of the Code prevents the Retirement System

from paying fully earned benefits to Retirement System members; and

WHEREAS, the Small Business Job Protection Act of 1996 permits the City of

San Diego to adopt a "qualified governmental excess benefit arrangement" solely for the purpose

of providing Retirement System members the fiill amount of benefits that  would otherwise be

paid by the Retirement System but for the limits of Section 415; and

WHEREAS, the Board of Administration for the Retirement System ("Board") has

requested the Council of the City of San Diego to adopt a separate plan that  meets the provisions

of the Code and thereby preserve benefits which cannot be paidfi-omthe Retirement System due

to the limitations of Section 415 of the Code; and

WHEREAS, the Board directed its General Counsel to draft'a separate plan for this

purpose; and
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WHEREAS,  the Preservation-of Benefits Plan drafted by the Board's General Counsel


has been reviewed by the Board's Tax consultant, the Auditor and the City Attorney; and

WHEREAS, it is now necessary and proper to amend the San Diego Municipal Code to

add Division 16, Sections 24.1601 - 24.1608 to adopt and set forth the terms, conditions and

benefits for the Preservation of Benefit Plan as well as amend other sections in other divisions to

add a definition for the Internal Revenue Code and to provide further for a fiscal limitation year

for Internal Revenue Code Section 415 testing purposes; and

WHEREAS, the Board has reviewed and approved the ordinance setting forth the

Preservation of Benefit Plan and related amendments and recommends its approval by the City

Council; and

WHEREAS, a vote of the Retirement System's membership is not required by Charter


section 143.1, NOW, THEREFORE,


BE IT ORDAINED, by the Counci l of The City of San Di ego, as follows:

Sect i on 1. That Chapter II, Arti cle 4, Di vi si on 1, of the San Di ego Muni ci pa l Code be

and the same i s hereby amended by addi ng the following defi ni t i on, in the correct alphabeti ca l


order, to Sect i on 24.0103 to read as follows:


SEC. 24.0103 Defi ni t i ons


Unless otherwise stated, for purposes of this Article:


[No change in text of other definitions].

"Code" unless otherwise indicated means the Internal Revenue Code of 1986, as

amended.

Section 2. That Chapter II, Article 4, of the San Diego Municipal Code be and the same

is hereby amended by amending Section 24.1010 to read as follows:
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SEC. 24.1010 Compli a nce wi th  Certa i n Interna l Revenue Code P rovi si ons


(a) No Change.

(b)(l)-(5) No Change.

(b)(6) All references to Section 415 of the Internal Revenue Code are to the


language in Section 415 in effect when this Municipal Code is adopted including any

amendments thereafter. For purposes of Section 415 testing, the limitation year shall be


based on a fiscal year beginning on July 1 and ending on June 30.

(b)(7) No Change in text.

Section 3. That Chapter II, Article 4, of the San Diego Municipal Code be and the same

is hereby amended by adding Division 16, Titled "Preservation of Benefit Plan" and by adding

Sections 24.1601, 24.1602, 24.1603, 24.1604, 24.1605, 24.1606, 24.1607 and 24.1608, to read as


follows:

DIV ISION 16

PRESERV AT ION OF BENEFIT PLAN

SEC. 24.1601 Crea t i on


(a) A "Preservation of Benefit Plan" ("Plan"), separate and apart firom any

other plan administered by the Retirement Board, is established and adopted to preserve

the benefits otherwise earned by Members of the Retirement System to the extent their

benefits are reduced by the limitations on benefits imposed by Section 415 of the Internal

Revenue Code ("Code").

(b) This Plan is intended to be a "qualified governmental excess benefit

arrangemenf within the meaning of Section 415(m) of the Code. It shall be deemed a
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portion of the Retirement System solely to the extent required under, and within the

meaning of, Section 415(m)(3) of the Code and Article IX of the San Diego City Charter.

(c) In accordance with section 415(m) of the Code, this Plan is established

solely for the purpose of providing to participants and their beneficiaries that  part of their

annual benefit otherwise payable under the Retirement System that  exceeds the

limitations on benefits imposed by section 415 of the Code.

(d) This Plan is an "exempt governmental deferred compensation plan"

described in section 3121 (v)(3) of the Code. Secfions 83, 402(b), 457(a) and 457(f)(1) of

the Code shall not apply to this Plan. With respect to Code section 457(a), the maximum

amount that  may be deferred under this Plan on behalf of any Participant for the taxable


year may exceed both the amount in Code section 457(b)(2) (as adjusted for cost of living

increases) and the percent of the participant's includable compensation in that  Code

section. The System will not hold any assets or income under this Plan in trust for the

exclusive benefit of participants or their beneficiaries.


SEC. 24.1602 Eligibility


(a) Participation  in this Plan is limited to those Members of the Retirement

System whose benefits at the time of payment are reduced by Section 415 of the Code.

(b) Participation shall commence as of the first date on which benefits limited

by section 415 of the Code are payable to the Member from the Retirement System.

(c) Participation  in this Plan shall cease on the first date on which benefits

payable from the Retirement System to the Member are no longer reduced by Section 415

of the Code.
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(d) A Member's beneficiary shall receive benefits under this Plan on the first


date on which the benefits payable to the beneficiary from the Retirement System are

limited by section 415 of the Code. The benefits received under this Plan by a Member's


Beneficiary shall cease on the first date on which the benefit is no longer reduced by

Section 415 of the Code.

(e) No other Member or beneficiary of the Retirement System shall have any

right to benefits under this Plan.


SEC. 24.1603 Benefit

(a) The benefit under this Plan shall be the difference between the benefit that


would be payable to the Member under the Retirement System, if it were not reduced by

Section 415 of the Code, and the benefit actually payable to the Member, as reduced by

Section 415 of the Code.

(b) Appropriate adjustments  in accordance with Section 415 of the Code and

the regulations thereunder shall be made in determining the benefit both reduced and

unreduced in regard to Section 415 of the Code, including but not limited to taking into

account the form of the benefit payable.

(c) Any amount payable to a Member or beneficiary pursuant to this Plan

shall be paid in the same form of benefit, at the same times and for the same period as

benefits are paid to the Member or beneficiary under the Retirement System.

(d) The benefits for Deferred Option Retirement Plan ("DROP") participants

are not impacted by the limits of Section 415 of the Code imtil the member terminates

employment at the end of the member's DROP participation period. To the extent

possible, and with respect to DROP benefits from set forth in Division 14 of the
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San Diego Municipal Code, the Board shall arrange for any DROP benefits to be paid

from the Retirement System and not from this Plan.


(e) The City and Unified Port District  shall make appropriate arrangements to


deduct from all amounts paid under this Plan any taxes required to be withheld with


respect to this Plan by any government or governmental agency. To the extent any


payroll taxes (including FICA taxes) are due on benefits paid under this Plan, the City

and Unified Port District shall:

(1) pay such taxes due, if any, from the employer;

(2) collect such taxes due, if any, from the participant or beneficiary


by withholding the taxes from payments otherwise due under this Plan; and

(3) take all reasonable steps to reduce such taxes.

SEC. 24.1604 Exempt i on from Process; Assi gnments P roh i bi ted


(a) The benefit under this Plan shall not be subject to execution, garnishment,

attachment  or any other process of any court with respect to a participant or beneficiary


under this Plan except to the extent permitted by California Code of Civil Procedure

Section 704.110.

(b) The benefit under this Plan shall not be subject to any anticipation,


alienation, sale, assignment, pledge, encumbrance or charge by any person. Any attempt

to anticipate, alienate, sell, assign, pledge, encumber or charge the benefit shall be void.


(c) The benefit under this Plan is not transferable by inter vivos gift or


testamentary disposition.

SEC. 24.1605 Admi ni stra t i on


PAGE 6 of 10-

J 8930




(a) Administration of the Plan shall be under the exclusive management and

control of the Board. In administering this Plan, the rights, duties and responsibilities of

the Board shall be the same as for other plans administered by the Board under other

divisions of the San Diego Municipal Code. '

(b) With respect to the administration of this Plan, the Board shall act


separately and apart from its duties with respect to any other plan administered by the

Board. |N o costs or expenses of administering this Plan shall be paid directly or indirectly

by the Retirement System. The costs of administering this Plan shall be the responsibility


of the City and the Unified Port District, in proportion to the benefits being paid under

this Plan to their former employees.


(c) The Board shall determine all issues relating to the rights of participants,

beneficiaries and their legal representatives under the terms of the Plan, including


eligibility, the amount and time of payment of the benefit (if any) and the calculation of

the benefit under this Plan.


(d) The Board shall compile and maintain all records necessary or appropriate

for the administration of this Plan, including but not limited to the making of requisite

calculations under this Plan.

(e) The Board shall obtain such information from the City or Unified Port

District with respect to Members of the Retirement System as shall be necessary and


appropriatejjto determine the rights and benefits of participants and beneficiaries under


this Plan.


(f) The Board shallfiamishto the City and the Unified Port District,  upon

request, reports concerning the administration of this Plan.
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(g) The Board shall determine any factual questions arising in connection with


this Plan's operation or administration after such investigation or hearing as the Board


deems necessary and appropriate.


SEC. 24.1606 Source of Benefi ts Funding and Contri but i ons


(a) The Plan shall be unfunded within the meaning of the federal tax laws.

(b) No employee contributions or deferrals shall be made or allowed under the

Plan.

(c) Benefits due under this Plan as determined by the Board, on the advice of

its actuary, shall be paid for by the City and Unified Port District.

(d) City and Unified Port District contributions to the Retirement System for

any fiscal year shall be reduced by an amount determined by the Board, on advice of its

actuary, as necessary to meet the requirement for benefits under this Plan.


(e) The City and Unified Port District assets used to provide benefits under

this Plan may not be commingled with the monies of any other Plan in the Retirement

System or any other qualified plans, nor may this Plan ever receive any transfer of assets

from the Trust Fund established for any other plan in the Retirement System.

(f) The City or Unified Port District  shall retain title to the beneficial

ownership of any assets, including cash or other investments, which the City or Unified


Port District may earmark to pay any amount under the Plan. No one entitled to benefits

under this Plan shall have any property interest whatsoever in any specific assets of the

City or Unified Port District.
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(g) The obli ga t i on of the City and Unified Port Di stri ct  to make payments

pursuant to the Plan is  contractual only. No one enti tled to benefi ts hereunder shall have

a  preferred cla i m or li en on any assets of the City or Unified Port Di stri ct.


SEC. 24.1607 Process for Determi na t i on of P lan Benefi ts and Contri but i ons


(a) By February 1  of each year the Retirement Administrator shall identify

those retirees and beneficiaries whose benefit exceeds the limits of Section 415 of the


Code.

(b) The Retirement Administrator shall determine the amount of the benefit to

be paid to these retirees or beneficiaries under this Plan in accordance with

Section 24.1603.

(c) The Retirement Administrator shall notify the City and Unified Port

District of those retirees and beneficiaries whose benefit exceeds the limits of Section 415

of the Code as well as the amounts due those retirees and beneficiaries under this Plan.


(d) The City and Unified Port District,  respectively, shall fund an amount


equivalent to the benefits that  exceed the limits of Section 415 of the Code.

(e) The City and Unified Port District contributions to the Retirement System

shall be reduced by an amount equal to the benefits identified by the Retirement

Administrator which exceed the limits of Section 415 of the Code based upon the Board'*

approval of the contribution  rates recommended by its actuary.

SEC. 24.1608 Amendment or Termi na t i on of P lan


(a) The Board shall have the right to amend this Plan at any time to preserve

the tax qualified status of the Retirement System or comply with federal or state laws.
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(b) The City shall have the right to amend the Plan to the extent it deems

advisable or to terminate the Plan. No amendment or termination shall deprive any

participant or beneficiary under this Plan of any benefits to which he or she is entitled to

under the Plan as of the date of amendment or termination.

Section 4. The City Auditor and Comptroller is hereby authorized to create a Special

Fund to receive and disburse fiinds in accordance with this ordinance. Any fimds deemed to be

excess will be transferred back to the contributing funds.

Section 5. A full reading of this ordinance is dispensed with prior to its final passage, a

written or printed copy having been available to the City Council and the public a day prior to its

final passage.

Section 6. This ordinance shall take effect and be in force on the thirtieth dayfrom and

after its passage.

APPROVED: CASEY GWINN, City Attorney

By

Theresa C. McAteer

Deputy City Attorney

TCM:LEC:lb


02/15/01

03/15/01 (COR. COPY)

Or. Dept:Retirement

Aud.Cert.:


O-2001-126
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(O-2001-116)

ORDINANCE NUMBER O- 18931 (NEW SERIES)

ADOPTED ON iAR 1 9 2001


AN ORDINANCE EXEMPTING AN ASSISTANT DEPUTY

DIRECTOR POSITION FROM THE CLASSIFIED SERVICE IN 


THE METROPOLITAN WASTEWATER DEPARTMENT.


WHEREAS, on December 20, 2000, the Civil Service Commission reviewed and

approved a request from the Metropolitan Wastewater Department to exempt an Assistant

Deputy Director position from the classified service; and

WHEREAS, this position will be responsible for assisting the Deputy Director of the

Environmental Monitoring and Technical Services Division with day-to-day administration and

operation of the Division; NOW, THEREFORE,  ·

BE IT ORDAINED, by the Council of The City of San Diego, as follows:

Section 1. That pursuant to section 117(a)17 of the City Charter, after having been


reviewed and commented upon favorably by the Civil Service Commission on December 20,

2000, as meeting the Charter criterion for exemption from the classified service, and after having


considered and reviewed the report thereon from the Civil Service Commission to the Mayor and

Coimcil dated December 20, 2000, attached hereto as Attachment A, the position of Assistant


Deputy Director  in the Metropolitan Wastewater Department be and is hereby exempted from the

classified service and declared to be in the unclassified service of the City of San Diego.

Section 2. That a full reading of this ordinance is dispensed with prior to its final passage,

a written or printed copy having been available to the City Council and the public a day prior to

its final passage.
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Section 3. This ordinance shall take effect and be in force on the thirtieth day from and

after its passage.

APPROVED: CASEY GWINN, City Attorney


By

Stuart H. Swett

Senior Deputy City Attorney

SHS:smf

02/08/01

Or.Dept.:Metro.  Wastewater

O-2001-116

Form=ecom.ord
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CITY OF SAN DIEGO

MEMORANDUM


DATE: December 20. 2000

TO: Honorable Mayor and Council

FROM: Rich Snapper, Personnel Director :

SUBTECTi Exemption of an Assistant Deputy Director  from the Classified Service

On December 20, 2000,  the Civil Service Commission reviewed a request of the

Metropolitan Wastewater Department to exempt an Assistant Deputy Director

position from the Classified Service. This position will be responsible for

administration and planning related to employee hiring and discipline, budget

review, general technical management, and special projects and studies.

Charter Section 117 states that the Unclassified Service shall include "managerial

employees having significant responsibilities for formulating and administering

department policies and programs. Each such position shall be exempted from the

Classified Service by ordinance, upon the initiation of the appropriate appointing

authority and after receiving the advisory review and comment of the Civil Service

Commission and approval of the City Council."

Upon review of the duties and responsibilities of this position, the Commission

finds that it meets the intent of Charter Section 117. If additional information

would be of assistance in your consideration of this matter, staff is available to

respond with details as necessary.

Rich  Snapper

Personnel Director

cc: Dave Schlesinger, Metropolitan Wastewater Director


Financial Management, Budget Control

H:\ExemptMcmo Metro.wpd
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