~ (R-2002-515)
(REV. 1 - 11/14/01)

RESOLUTION NUMBER R-

295763

ADOPTED ON NOV 2 0 2001 . 2001

WHEREAS, on November 3, 1998, the electorate of the City of San Diego [City]
approved Ordinanee No. O-18613 [Ordinance] which authorized and directed the City to enter .
into a Memorandum of Understanding [MOU] with the San'Diego Padres [Padres], the
Redevelopment Agency of the City of San Diego [Agencyj, and the Centre City Development
Corporation [CCDC] Concerning a Ballpark District, Construction of a Baseball Park, and a
Redevelopment Project vvithin the Centre Citv East (East Village) 'Redevelopme_nt Di‘strict of the
Expansion Sub Area of the Centre City Redevelopment Project; and ’

WHEREAS, the Ordinance provided that it was the intent of the electorate that the
Ordinance and the MOU constitute the legislative acts establishing policy for the City on those
matters, and provided for the ways and means for the implementation of that policy by such
administrative and non-legislative acts as may be necessary and approprilate to carry out the
purpose and intent of the Ordinance; and |

WHEREAS, the MOU has been executed by the City, the Agency, CCDC and Padres
[collectively “Parties”]; and | | |

WHEREAS, pursuant to section XV of the MOU, the City shall provide not more than
$é25 million towards the construction of the Ballpark Project, based upon its financing of chorce
and from sources of revenue in the City’s general fund and other non-general fund sources as it
may determine in its sole discretion; and

WHEREAS, pursuént to section XVII of the MOU, the Agency was to provide not more

-PAGE 1 OF 7-



‘than $50 million towards the ]éallpark Project, based upon a combination of equity and tax
increment financing, to be used solely for infrgstructure ‘and land acquisition; and

WHEREAS, pursuant to section XXXIII.A.1 of the MOU, the Parties’ performance unde;
the MOU was cqnditioned upon the City’s ability to obtain its ﬁnancing‘of choice on terms
reasonably ‘aéceptable to the City and on a fuliy tax-exempt basis. unless the ’Paﬁies waivé such
requiremenf; and

WHEREAS, on January 31, 2000, in accordance with the implementation provisions of |
the MOU», the City Council authorized and‘directed the City Manager to execute the Ballpark and
Rede\%elopment ,Proj ect Implementation Agréem'ent [implementation Agreement] which
modiﬁed certain rights and responsibilities of the Partijes as set forth in the MOU by, in part,
providing for additional funding on the part of the Padres and Agency; _énd

WHEREAS, the Implementatibn Agreement was executed by all‘ the Parties;\and

WHEREAS, pursuant to the Ifnplementation Agreement, the Agency is obligated to
provide én additional $11 million toward the Ballpark Project plus an additional $10 million
solely to cover ¢05ts overruns, if any, in land acquisition costs between $110 million and $130
million [Contingent Excéss Land Acquisi_tion Costs], for a total investment in theEBallpark
Project of $61 million plus Contingent Excess Land Acquisition Costs; and

WHEREAS, the Parties have further determined that additional Agency funds are
necessary and appropriate for the payment of additional land acquisition costs and reléted
expenses associated with the Ballpark Project; and : |

‘WHEREAS, pursuant to the MOU the Padres have provided to the City a $50 million
first priority lien on and security interest in the Padres” Major League Baséball [MLB] fraﬁchise,

~which was to be released upon the Padres providing its first $50 million into the construction
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fund for the ballpark; and

WHEREAS, pursuant to the Design Build Procurement Consultant Agreement between
the Parties, the Padres agreed that the lien and security interest would remain in place to secure
the Padres’ obligation to pay for ballpark costs in éxcess of the original ballpark estimate of
$267.5 million; and

WHEREAS, the City has determined to obtain municipal bond insurance for its bonds,
and in order to obtain such insurance it is necessary for MLB to provide an unconditional
guaranty of a significant portion of the Padres’ obligation to deposit its required investment in the
Ballpark Project into the constructioﬁ fund for the ballpark [MLB Guaranty]; and

| WHEREAS, the MLB Guaranty may be provided only if the Cify’s first priority lien and

security interest are released for syo long as the MLB Guaranty remains effective; and

WHEREAS, the terms and conditions of the MLB Guaranty, and the comm‘itments made
by Major League Baseball in connection therewith, will not materially affect, and may in fact
improve, the protection to the City as compared to the City Lien; and

WHEREAS, the Padres have already provided in excess of $50 million foWards
construction of the ballpark; and

WHEREAS, in order that the City rﬁay obtain municipal bond insurance for its bonds, it
is therefore necessary and abpropriate for the City to agree that its first priority lien and security
interest may be released but only ‘.for so long as the MLB Guaranty remains effective; and

WHEREAS, the City and Padres previously entered into the Joint Use and Managemeht
’Agreemen‘t. to set forth in more detail the rights and obligations of each other in the use and
management of the Ballpark, including the right of the Padres to create a wholly owned

subsidiary to manage the Ballpark, and permitting other assignments upon written agreement of
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the parties; and

WHEREAS, Padres will finance certain of its obligations nnder the MOU by issuing
“senior secured notes” in December Qf 2001, and Padres desires to secnre these notes with tne
revenue derived solely by Padres from the Ballpark and other Padres’- owned assets; and

WHEREAS, Padres has requested that the City approve certain assignments under the ‘
Joint Use and Management Agreement, and certain other notice and cure rights in favor of its
lenders to facilitate the issuance of its notes, and it ie apprcpriate to authorize the City Manager
to negotiate and approve the appropriate assignments and notice and cure righte subject to certain
minimum conditions; and ‘ | N

WHEREAS, it is now timely and appropriate to consider such further actions as may be
necessary and appropriate to implement the purpose and intent of the Ordinance, MOU and
Implementation Agreement, consistent with the City's and Agency’s obligations under California
law, and the diecretion lanvfully vested in the City Council acting on behalf of the City; and

’ WHEREAS,.nothing heretofore has occurred, ncr is there any action herein, that modifies

the $225 million cap on the City’s investment in the Project specified in Section XV of the
MOU, or causes or obligates tfle City to _spend any funds in excess of that amount; and

WHEREAS, modiﬁcations to the rignts and obligations of the Parties as set forth in the
MOU may be authorized without a vote of the City’s electorate if such mOdiﬁcaﬁons do not
materially: 1) decrease the rights or increase che obligations of the City; 2) increase the ﬁnanciai |
comrnitments of the City; or 3) decrease revenue tothe City; and

WHEREAS, to the extent that any action authorized and directed by this resclution, or
heretofore approved by this Council; is deemed to modify the rights and obligations of the Parties

as set forth in the MOU, the same were intended as such, and such actions did not, and do not,
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individually- or in the aggregate, materially: 1) decrease the rights or increase the obiigations of
- the City; 2) increase theﬁnancial .commitments of the City; or 3) decrease revenue to the City;
NOW, THEREFORE,

BE IT RESOLVED, by the Council of the City of San Diego, that the foregoing recitals
are true and correct, and the Clty Counci’l so finds and determines as being in the best interests of
the City.

BE IT FURTHER RESOLVED, that the City Manager be and he is hereby authorized and
directed to execute for ‘and on behalf of the City the Second Ballpark and Redevelopment Project
Implementaﬁon Agreement [Second Implementation Agreement], attached hereto as Exhibit 1. '
.When that agreement is fully executed, it shall be kept on file in the Office of the City Clerk as

ﬁﬂﬂ""" :\(_2
Document No. RR- <94 § 03

BE IT FURTHER RESOLVED, that the City Manager be and he is hereby authorized and
directed to negotiate the assignment of eertain rights and obligations of Padres L.P. under the
Joint Use and Management Agreement, and other notice and cure rights in favor of Padres L.P.’s
lenders, as may reasonably be necessary and appropriate to facilitate the ﬁnancing by Padres
L.P.’s of the financial obligations of Padres L.P. under‘the MOU and Subordinate agreements
provided that: 1) any such assignment be only to a wholly owned subsidiary of Padres L.P. for
the life of the assig@ent; 2) Padres L.P. provides a parent company guaranty in form and
substance similar to the gueranty provided by Padres L.P. in connection with the Design Build
Procufement Consultant Agreement; -3) any such assignment and notice and cure rights not
impact the obligétion of Padres L.P. to play Major League Baseball at the Ballpark; 4) the rights
of any assignee or 1ender be no greater than the rights of Padres L.P. under the MOU, Joint Use

and Management Agreement, and other Ballpark related agreements, and do not negatively
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impact the rights and obligations of the bond trustee under the Indenture as the assighee of the
lessor’s rights under the Ballpark F aéility Lease; 5) that any such assignment and notice and cure
rights not materially decrease the rights or increase the obligations of the City, increase the
financial commitments of the City, or decre'ase revenue to the City; and 6) such other and further
conditions that the City Manager deems necessary and appropriate in the best interests of the
City.

BE IT FURTHER RESOLVED, that the City Manager be and he is hereby authorized and
directed to accept the parent company guaranty from Padres L.P. in connection with the
assignment of certain rights and obligations és set forth abovev.

BEIT FURTHER RESOLVED, that the City Manager be and he is hereby authorized and
directed to ac-cept the TOT Guaranty from Padres L.P. and John J. Moores on the terms and-
conditions set forth in Exhibit 2, attached hereto.

| BE IT FURTHER RESOLVED, that the City Manager be and he is hereby authorized and
directed to execute such further and necessary extensions of the MOU as may be required prior tq
the receipt of bond proceeds.

BE IT FURTHER RESOLVED, that the City Manager be and he is hereby authorized and
directed to take such other and further actions, and negotiate, prepare and execute such
documents, as may bé necessary or appropriate to implement the intent and purposes of this
resolution, the Ordinance,. the MOU, the Implementation Agreement, or the Second
Implementation Agreement, consistent with the rights and obligations of the City pursuant to the

Ordinance, MOU, Implementation Agreement and Second Implementation Agreement, and their

authorizing ordinances and resolutions.
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APPROVED: CASEY GWINN, City Attorney

o LIS D

Lesl 7. Girard?
Ass1stant City Attorney

LIG:ljg:js
11/02/01
11/14/01 REV. 1
Or.Dept: Atty
R-2002-515
Form=r-t.frm
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SECOND BALLPARK AND REDEVELOPMENT
PROJECT IMPLEMENTATION AGREEMENT

WHEREAS, on Nbvenﬁber 3, 199_#, the electorate.of the City of San Diego [City]
“approved Ordinance Nb. O-1 86‘13 [Ordinance] which authorized and directed the City to enter
into a Me_moréndum of Uhderstanding [MOU] with the San Diegb Padres [Padres], the
‘Redevelopment Agency of the City of San. Diego [Agency], and the ;Centre City Development
Corpofation [CCDC] Concerning a Ballpark District, Construction of a Baseball Park, and a
'Redevelopment Project Within the Centre City East (East Village) Redevelopment District of the
Expaﬁsion Sub Area 6f the Centre City Redevelopment Project; and

o WHEREAS, the Ordinance prdvided that it was the intéht of the‘élvcctorate that the

i()_rdinanvce and the MOU constitute the l.egislatiye- écts establishing policy fo; the City on those
ma;[ters, and provided for the ways and means for the implementétion of that policy by such
administrative and‘ non-legislative acts as may be necessary and. appropfiate to carry out the
purpose and intent of the Ordinance; and

‘WHEREAS, the MOU has been executed by the City, the Agency, CCDC and Padres
[collectively‘ “Parties”]; and | |

WHEREAS, pursdant to section XV of the MOU, the City shall p.rovide not more than

$225 million towards the construction of the Ballpark Project, based upon its financing of choice
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and from sources of revenue in the City’s general fund and other non-general fund sources as it
“may determine in its sole discretion; and

WHEREAS, pursuant to section XVII of the MOU, the Agency was to provide not more
than $50 million towards the Ballpark Project, based upon a combination of equity and tax
increment financing, to be used solely for infrastructure and land acquisition; and

i?VHEREAS, pursuant to section XXXIiI.A.l of the MOU, the Parties’ performance under |
the MOU was conditioned u;ion the City’s ability to obtain its financing of choice on terms
reasonably acceptable to the City and on a fully tax-exempt basis unless the Parties waive such.
re(iuirement; and

WHEREAS, on January 31, ’2000, in accordanee with the implementation provisions of
the MOU, the City Council authorized and directed the City Manager to execute the Béllperk and
Redevelopment Project Impiementation Agreement [Implementation Agreement] which |
modiﬁed certain rigvhts and responsibilities of the Parties as set forth in the MOU by, in part,
providing for additional funding on the pari of the Padres and Agency; ahd

WHEREAS, the Implementation Agreement was executed by all the Parties; and

WI—iEREAS, pursuant to the Implementation Agreement, the Agency is 'obligated. to
piovide an e_ldditional $11 million toward the Ballpark Project plus an additional $10 million
solely to cover costs overruns, if any, in land acquisition costs between $110 million and $130
milli.on [Contingent Excess Land Acquisition Costs], for a total investment in the’Ballpark |

Project of $61 million plus Contingent Excess Land Acquisition Costs.
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WHEREAS, the Parties have further determined that additional Agency funds are
necessary and appropriate for the payment of additional land acquisition costs and related
expenses associated with the Ballpark Project; and

WHEREAS, pursuant to the MOU the Padres have provided the City a $50 million first
priority lien on and securify interest [City Lien] in the Padres’ Major League Baseball [MLB]
franchise, which was to be released upon the Padres providing its first $50 million into the -
construction fund for the ballpark;‘ and

WHEREAS, the Padres have already provided in excess of $50 million towards
construction of the ballpark; and |

WHEREAS, purSuant to the Design Build Procurement Consultant Agreement between
the APartiés, the Padres agreed that the City Lien wOﬁld remain in place to secure the Padres’
oingation to pay for ballpark costs in excess of the original ballpe_lrk estimate of $267.5 million;
and

WHEREAS, the City has determined to obtain municipal bohd insurance for its bonds,
and in order to obtain such insurance it is necessary for MLB to provide an unconditional
guaranty of a significant portion of the Padres’ obligation to deposit its required iﬁvestment in the
Ballpark Project into the constructipn fund for the ballpark [MLB Guaranty]; and |

WHEREAS, the MLB Guaranty may be provided only if the City Lien is.rele;ased for so
long as the MLB Gua;ranty remains in place; and |

WHEREAS, the terms and conditions of th¢ MLB Guaranty, and the commitmerits made
b); Major League Baseball in connection therewith, will not materially affect,l and may in fact

improve, the protection to the City as compared to the City Lien; and
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WHEREAS, the Padres have agreed that the City Lien shall be reinstated‘ immédiately |
upon the release or satisfaction of the MLB duaranw; and

WHEREAS, in drder that the City may obtain municipal bond insurance for its bonds, it
is therefore necessary and appfopriate for the City to agree that the City Lien shall be .released but
only for so long as the MLB Guaranty remains in place‘; anci

WHEREAS, it is now timely and apprépriate to consider such further actions as may be
neceésary and approiariate to implement the purpose and intent of the Ordinance, MOU and
Implementation Agréement, consistenf with thé City's and Agency’s obligations under California
law, and the discretion lawfully vested in the City Council acting on behalf of the City; and

WHEREAS, nothing heretofore has occurred, nor is there any action herein, that modifies
thg $225 million cap on the City’s investment in the Project specified in Séction XV of the
«MOU,A ér causes or obligates the City to spend any funds in excess of that amount; 'and

| | WHEREAS, modifications to the rights and obligations of the Parties as set forth 1n the

MOU may bé authorized without a vote of the City’s electorate if such modifications do not
maferially: 1) decreése the rigﬁts or increase the obligations of the City; 2) increase the financial
- commitments of the City; or 3) decrease revenue to the City; and |

WHEREAS, to'the extent that the rights and obligations of the Parties as set forth set
forth herein, or as previously set forth in the Implement.;ation Agreement or any of its
Suppléments, are deemed to modify the rights and obligations of the Parties as set forth in the
MOU, the same were intended as such, and the Parties agree that such actions did not, and do

not, individually. or in the aggregate, materially: 1) decrease the rights or increase the obligations
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of the City; 2) increase the financial commitments of the City; or 3) decrease revenue to the City;
NOW, THEREFORE,
The Parties agree as follows:

I Definitions.

In addition to any deﬁnitions set forth herein, capitalized terms have the same meaning as
given to them in the MOU.

1 | Effective Date And Term.

Tﬁis Agfeement shall be efféctive upon execution by all the Parties, which date is

, 2001, and shall be in effect for as long as the MOU is effecﬁve.

I1I Agency Investment.

| Pursuant to section XVII of the MOU, the Agency is to provide not more than $50
million towards the BaHpark Proj éct; however, pursuant to the Implémentation Agreement, the
Parties agreed that the Agency Investment as set forth in the MOU would be increased by an
additional $11, plus an additional $10 million solely to cover cost overruns, if any, for land
| acquisition above $110 million up to $130 million [Contingeni Excess Land Acquisition Costs],
fbr a total Agehcy investment in tile B'allpark‘ Project of $61 million plus the Contingent Excess
Land Acquisitiog Costs.

The Parties have further determined that additional Agency funds are necessary and
appropriate to pay for additional land acqui.si-tion\costs and related expenses associated with the
Balipark Project. Accorciingly, the AAgency shall providé fowards the Ballpark Project as part of
the Agency Investment the additional sum of $15.4 million. In addition, the Agehcy may provide

an additional sum up to $8.5 million, if necessary, for other contingent expenses associated with
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thé Ballpark Project [Other Contingent Expenses]. The total Agency Investrﬁent shall therefore
| be a sum not to exceed $76.4 million plus the Contingent Excess Land Acquisition Costs and the
Other Cdntingent Expenses, if any.

v Release And Rei'nstatelﬁent Of First Priority Lien And Security Interest.

Tﬁé City has determihed to obtain municipal bénd insurance for its bonds. Iﬁ orderto
permit the City to obtain such insurance, if is necessary for MLB to provide a guaranty of a
significant portion of the Padres’ obligafioﬁ to deposit its required investment in the Ballpark
Project into the construction fund ‘for the ballpark [MLB Guaranty]; and the MLB Guaranty may
be pfovided only if the City’s first priority lien and security intefest [City Lien] granted.pursuént
to thé MOU, and as modified in the Design Build Procurement Consultant Agreement, is
released for so iong as the MLB Guaranty remains in place.

Accordingly, and because Padres have aiready prdvided in excess of $50 milliqh towards
the Ballpark Project, thus satisfying the pufpose of the City Lien as set forth in the MOU, and

| because the MLB Guaranty may provide the same or better protection to the City as the City
Lien, the City agrees that the City Lien may be releaéed for so long as thé MLB Guaranty remains
in place. -

Padres agree that the‘City Lien may be reinstated immediately upon release of the MLB
Guaranty. Accordingly, Padres agree to execute and deliver to the City any necessary
documentation sufficient to allow the City to reinstate and ﬁlé the City Lien. The City shall hold
such documentation until the release of the MLB Guéranty,,but may file the City Lien
immediately thereafter. Padres agree to immediately notify the City of the release of the MLB

Guaranty, and to obtain the approval of MLB for the refiling of the:City Lien upon the terms set
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forth herein prior to the release of the City Lien. Padres shall also obtain the written commitment
of MLB not to approve any other liens upon the Padres’ MLB franchise.until after the City Lien
is recorded and its first priority status is confirmed.

Upon reinstatement of the City Lien, the City and Agency agree to the incremental release
of the City Lien, subject to section 4.05(b) of the Design-Build Procurement Consultant
Agreefnent. The Padres shall obtain MLB approval of said section 4.05 before the City approves
the disclosure document for its bonds.

A\ Extension Of MOU.

The MOU shall be extended to and including December 21, 2001.

VI Continuation Of Rights And Obligations.

The terms of the Implementation Agreement, its supplements, and this Second
Implementation Agreement modify certain of the rights and obligations of the fartiés as set fdrth
in the MOU, but the Parties agree »that none of the modifications individually or in the aggregate,
materially: 1) decrease the rights or increase the obligations of the City; 2) increase the financial
commitments of the City; or 3) decrease revenue to the City. Except as specifically set forth
therein and herein, the rights and obligations of the Parties pursuant to the MOU, and all related

agreements between the Parties, or any of them, remain unchanged.
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- PADRES'L.P. CITY OF SAN DIEGO

By: By

Robert J. Vizas '  Michael T. Uberuaga

President & Chief Executive Officer City Manager

REDEVELOPMENT AGENCY OF THE CENTRE CITY DEVELOPMENT

CITY OF SAN DIEGO CORPORATION ~
By ‘By:

_ Michael T. Uberuaga ' Peter Hall
Executive Director - » President
I HEREBY APPROVE the form and legality of the foregoing Agreement this —_day

of November, 2001.

CASEY GWINN, City Attorney

By:

Leslie J. Girard
Assistant City Attorney
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TOT GUARANTY

The following are the terms and conditions of a guaranty [TOT Guaranty] provided to and
for the benefit of the City of San Diego [City] by John Moores [Moores) and Padres L.P.
[Padres] as co-obligors: ' '

1. Term. The TOT Guaranty shall be effective if the Four Star Hotel is not open and
operating by April 1, 2004. The Disposition and Development Agreement for the Four Star
Hotel [Four Star DDA] shall be extended to December 3 1,2003, and the TOT Guaranty shall
terminate upon the earliet to happen of: a) the opening and commencement of operations of the
Four Star Hotel; or b) June 30, 2008 In the event that the term of the Four Star DDA is extended
beyond December 31, 2003, the TOT Guaranty shall terminate upon the earlier to happen of: a)
the opening and commencement of operations of the Four Star Flotel; or b) 54 months afier the
expiration of the Four Star DDA.

2. Definitions:

a. “Year” means the City’s fiscal year (July 1 - June 30).

b. “Payment Year” means the fiscal year following the Year for which the payment
made pursuant to paragraph 3 is calculated.

c. “Four Star Hotel” means the hotel commonly referred to as the Westin Hotel,
currently planned to be built on the block surrounded by Sixth Avenue, Seventh
Avenue and L Street.

d. “Suites Hotel” means the hotel commonly referred to as the Amerisuites Hotel,

currently planned to be built on the block surrounded by Sixth Avenue, Seventh

Avenue, Island Avenue and J Street.

€. “Boutique Hotel” means the hote] cuirently planned to be built on the block

swrounded by 10th Avenue, 11th Avenue, K Street, and the new Park Boulevard.

f. “Four Star TOT Projection” means the TOT projected to be produced per Year by
\ the Four Star Hotel, assuming an April 1, 2004, opening date, as set forth in Table
L _

g “Suites TOT Projection” means the TOT projected to be produced per Year by the
Suites Hotel, assuming an April 1, 2004, opening date, as set forth in Table 1.

h. “Boutique TOT Projection” means the TOT projected to be produced per Year by
the Boutique Hotel as set forth in Attachment M to the Joint Use and Management
Agreement, but escalated by the projected 4.5% TOT escalation to reflect an April
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1, 2004, opening date. The Boutique TOT Projection is set forth in Table 1.

i “TOT Projections™ means the total of the Four Star TOT Projection, Suites TOT
Projection, and Boutique TOT Projection for each Year. '

. “Total TOT™ means the total of TOT actually generated by the Four Star Hotel,
Suites Hotel, Boutique Hotel, and any Substitute Ancillary Development hotel (as
defined in the MOU) per Year.

k. “TOT Differential” means for each Year, beginning in the City’s FY 2004, the
excess, if any, of the TOT Projections for that Year over the Total TOT for that
Year, _

L. “O&M Expense” means the City’s share of Joint Management Expenses for each
: Year, as determined in the Joint Use and Management Agreement. ‘

3. For any Year in which the TOT Differential exceeds the 0O&M Expense, Moores or
Padres, as co-obligors, shall pay to the City a sum equal to the amount by which the TOT
Differential exceeds the O&M Expense for that Year. The City may decline the payment to
preserve the tax-exempt status of the City’s bonds.

4. The payment required by paragraph 3 shall be made no later than the close of business on
August 10 of each Payment Year, on the candition that the City provides the Padres with a
written report of the Total TOT for the Year by close of business on Angust 5 of each Payment
Year. ' :

5. In consideration of the TOT Guaranty, the City agrees that the terms of section 19.6.2 of
the Joint Use and Management Agreement [JUMA] shall be amended to provide that, in the
event the TOT Guaranty is not in effect, the credit/offset available to the City shall be calculated
on a total room basis, rather than a hotel by hotel basis, such that the credit/offset shall be the
excess, if any, by which the total TOT projection for each Year (as set forth in the revised Exhibit
M) exceed the Total TOT for the Year. In addition, the Parties agree that the term “Phase 1
Hotel Setoff Trigger Date” will be the earlier of April 1, 2004, or the Opening Date, as defined in
the JUMA. The parties further agree that Exhibit M to the JUMA shall be revised by escalating
the projected TOT for each hotel, and the total TOT, by 4.5% for two years, to refléct an April 1,
2004, opening date for the hotels, and further revised to show that escalation beyond 2011
through 2021. : :
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1.

TOT GUARANTY

The following are the terms and conditions of a guaranty [TOT Guaranty] provided to and
for the benefit of the City of San Diego [City] by John Moores [Moores] and Padres L.P.
[Padres] as co-obligors: , C

Definitions.

1. “Year” means the City’s fiscal year (July 1 - June 30).

2. - “Payment Year” means the fiscal year'following the Year for which the payment
made pursuant to paragraph 3 is calculated. :

3. “Four Star Hotel” means the hotel commonly referred to as the Westin Hotel,
currently planned to be built on the block surrounded by Sixth Avenue, Seventh
Avenue and L Street.

4. “Suites Hotel” means the hotel commonly referred to as the Amerisuites Hotel,
currently planned to be built on the block surrounded by Sixth Avenue, Seventh
Avenue, Island Avenue and J Street.

5. “Boutique Hotel” means the hotel currently planned to be built on the block ,

_ surrounded by 10th Avenue, 11th Avenue, K Street, and the new Park Boulevard.

6. “Exhibit M” means Exhibit M to the JUMA.

7. “Four Star DDA” means the Disposition and Development Agreement (Sixth and
L Street Hotel) by and between the Redevelopment Agency of the City of San
Diego and JMI Realty, Inc., Redevelopment Agency document no. D-03075/R-
03075. '

8. “Fout Star TOT Projection” means the TOT projected to be produced per Year by
the Four Star Hotel, assuming an April 1, 2004, opening date, as set forth in Table
1, attached hereto.

9. “JTUMA” means the Joint Use and Management Agreement between the City and
Padres dated February 1, 2000.

10. “Suites TOT Projection” means the TOT projected to be produced per Year by the

' Suites Hotel, assuming an April 1, 2004, opening date, as set forth in Table 1.
11.  “Boutique TOT Projection” means the TOT projected to be produbed per Year by

the Boutique Hotel as set forth in Attachment M to the J oint Use and Management

DOCU;*IEHT mo% 235763 'b
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Agreement, but escalated by the projected 4.5% TOT escalation to reflect an April
1, 2004, opening date. The Boutique TOT Projection is set forth in Table 1.

12.  “TOT Projections” means the total of the Four Star TOT PrOJ ection, Suites TOT
Projection, and Boutique TOT PrO_] ection for each Year.

13. “Total TOT” means the total of TOT actually generated by the Four Star Hotel,
Suites Hotel, Boutique Hotel, and any Substitute Ancillary Development hotel (as
defined in the MOU) per Year.

14.  “TOT Differential” means for each Year, beginning in the City’s FY 2004, the
\ excess, if any, of the TOT Projections for that Year over the Total TOT for that
Year. .

15.  “O&M Expense” means the City’s share of Joint Management Expenses for each
Year, as determined in the Joint Use and Management Agreement.

2. Term. [

The TOT Guaranty shall be effective as of the date of the closing of the City’s bond
transaction, December, _, 2001, and shall continue in effect on the condition that the Four Star
Hotel is not open and operatlng by April 1, 2004, and if the Four Star DDA is extended to
December 31, 2003. ‘Provided that the foregorng two conditions are satisfied, and the TOT
Guaranty remains effective, the TOT Guaranty shall terminate upon the earlier to happen of: a)
the opening and commencement of operations of the Four Star Hotel; or b) June 30, 2008. Inthe
event that the term of the Four Star DDA is extended beyond December 31, 2003, the TOT
Guaranty shall terminate upon the earlier to happen of: a) the opening and commencement of
operations of the Four Star Hotel; or b) 54 months after the expiration of the Four Star DDA.

3. Guaranty.

For any Year or partial Year prior to the termination of this TOT Guaranty in which the
TOT Differential exceeds the O&M Expense, Moores or Padres, jointly and severally, as co-
obligors, shall pay to the City a sum equal to the amount by which the TOT Differential exceeds
the O&M Expense for that Year. The City may decline the payment to preserve the tax-exempt
status of the City’s bonds.

4. Timeof Payment.

The payment required by paragraph 3 shall be made no later than the close of business on

“August 10 of each Payment Year, on the condition that the City provides the Padres with a.

written report of the Total TOT for the Year by close of business on August 5 of each Payment
Year. '

/
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5. Other conditions.

In consideration of the TOT Guaranty, the City agrees that the terms of section 19.6.2 of
the TUMA shall be amended to provide that, in the event the TOT Guaranty is not in effect, the
credit/offset available to the City shall be calculated on a total room basis, rather than a hotel by
hotel basis, such that the credit/offset shall be the excess, if any, by which the total TOT
projection for each Year (as set forth in the revised’ Exhibit M) exceed the Total TOT for the _
Year. In addition, the Parties agree that the term “Phase 1 Hotel Setoff Trigger Date” will be the
earlier of April 1, 2004, or the Opening Date, as defined in the JUMA. The parties further agree
that Exhibit M shall be revised by escalating the projected TOT for each hotel, and the total TOT,
by 4.5% for two years, to reflect an April 1, 2004, opening date for the hotels, and further revised
to show that escalation beyond 2011 through 2021.

Dated: December ___, 2001 ) Dated: December 0O, 2001
Padres L.P.
%M by P;OB\JQ\
ohy J. Moores . Robert J. Vizas

President &_ Chie\F%xecutivc _Ofﬁcer

AGREED AND ACCEPTED

Ci_ty of San Diego

. -
by
{0

ichael T. Uberuaga
City Manager

APPROVED AS TO FORM AND LEGALITY

CASEY GWINN, City Attorney

oSty

Leshe 1. Girded
Assistant City Attorney
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. SECOND SUPPLEMENT TO SECOND
BALLPARK AND REDEVELOPMENT, PROJECT
IMPLEMENTATION AGREEMENT

Dated January /0 , 2002

WHEREAS, on November 3, 1998, the electorate gf the City of San Diego [City]
approved Ordinance No. O-18613 [Ordinance] which authorized the City to enter into a
Memorandum of Understanding [MOU] with Padres L.P. [Padres], the_Redeveloprhent Agency
of the City of San Diego [Agency], and the Centre City Development Cofporafibn [CCDC]
[collectively, the “Parties”] Concerning a Ballpark District, Construction of a Basebali Park, and. '

a Redevelopment Project wifhin the.Centre City East (East Viliage) Redevelppment Distrjct'of _
' the Expansibn SuB Area Qf the Centre C1ty Redevelopment Project [Project]; and | |

WHEREAS, the Ordina;m;e provided that it was the intent of ;(he electorate that the
Ordinance and the MOU constitute the legislative acts establishing policy for the City on those
matters, and provided for thé ways and means for the implementation of that polic'y by such
administrative and non—legislative acts as may be necessary and appropriate to carry out the
purpose and intent of the Ordinance; and .. | |

WHEREAS, the MOU has been executed by all parties thefeto; and -

WHEREAS, the MOU was set to expire on March 31, 2000, unless extended in wrifing

by the Parties; and

-2 95763 -a
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WHEREAS, in ecco¥dance with the implementation provisiqns of the MOU, the Parties -
previously agreed that the MOU shouid be extended a number of times, most recently to and
_including January 11, 2002, pursuant to the First Supplemenf to Second Ballpaxk and
Redevelopment Project Implementation Agreement; anci |

| WHEREAS, the City has been unablev to obtain the permanent financing contemplated by
the MOU to fund its investment in the Prpject, and a ﬁlrther extension of the MOU is necessary |
and appfepriate to allow sufficient time for the City to obtain its permanent ﬁneihcing; and

WHEREAS, the City Manager has been authorized to execute this extension on behalf of
the City and Agency pursuaht to Resolution Nos. 295763 and R-03408, respectively, and the
‘President of CCD(.II has been authorized pursuant to Resolution No. 2001-06.

WHEREAS, nothing herein modifies the $225 million cap on the City’s investment in the
. .Pr,oject speciﬁed in Section XV of the MOU, or causes or oBligateS the City to spend ahy funds
in excess of that cap; and | | | | | -

WHEREAS this Agreement is fully con31stent with the MOU, and, as prov1ded in
Section XXXVIII of the MOU does not materially: 1) decrease the nghts or increase the
obligations of the City; 2) increase the financial comm1tmente of the City; or 3) decrease revenue
to the City; NOW, THEREFORE,

The Parties agree as follows:
| I.  Definitions.
| Unless specifically set forth herein, all capitalized terms herein are defined in the MOU.

II. Extension of MOU Term and Termination.

J(- 295763



Section I1I of the MOU provides that the MOU shall be effective until March 3 1, 2000,
unless all the conditions subsequent set forth in Section XXXIII of the MOU have been satisfied, »
in which case the MOU_ shall continue in force and effect for the same term as any lease or other
agreefnerit between the City and the Padres for the use and eccupaney of the Ballpark. ‘By the
Ballpark and Redevelopment Project Implementation Agreement, dated February 25, 2000, the
Parties agreed to extend the MOU to and 4including September 30, 2000. The Parties further -
agreed to eXtend the MOU to and including March 31, 2001, in the First Supplement to Ballpark
and Redevelopment Proj ect Implementation Agreement, end further agreed to extend the MO'U
to and including September 30, 2001, in thé Second Supplement to Ballpark and Redevelopmer;t
Project Implementation Agreement. Most receﬁtly, the Parties agreed to extend the MOU to and
including October 31, 2001, in ;the Third Supplement to B'allpark and Redevelopment Project
Implementation Agreerﬁeﬁt, to November 30_,-2001,‘ in the Foui’th Supplement to Ballpark and

_ Redevelopmen’e Project Irnplementation. Agreement, to .Declexlnber 21, 2001, in the Seeond
Ballpark and Redevelopment Project Implemeﬁtation Agreement, and to J anuary
11, 2002 pursuant to the First Supplement to Second Ballpark and Redevelopment Project
Implementation Agreement.

The Parties have continued to move forward in good faith in efforts to implement the

MOU as authorized and directed by the electorate, but all conditions subsequent may still not be

satisfied by January 11, 2002. The Parties therefore agree that the termination date of the MOU

shall be extended to and including January 18, 2002.

I- 295763



This extension is made without waiving the position of any Party with regard to the

existence or effect of any Force Majeure Event, and without waiving any right or obligation of*

any Party pursﬁant to the MOU.
PADRES L.P. ' - CITY OF SAN DIEGO

By: %Obu 2.
Bob Vizas ' ' Michael T. Uberuaga
President & Chief Executive Officer City Manager
REDEVELOPMENT AGENCY OF THE CENTRE CITY DEVELOPMENT
CIT_Y OF SAN DIEGO : ' CORPORATION

W/
/e ,&(—o-r// By:

Michael T. Uberuaga Peter Hé/ ,
Executive Director President

-+

HEREBY APPROVE the form and legality of the foregoing Agreemént this E day

of

CASEY GWINN, City Attorney

‘Eesl?ka‘znk
Assistant City ttorney
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