(R-2005-820)
(COR. COPY)

 RESOLUTION NUMBERR-___2{3N1739

ADOPTED ON FEB 1 & 2005

WHEREAS, in February of 2004, the Securities and Exchange Commission [SEC] and
the U. S. Attorney’s Office, informed the City that they were undertaking investigations into
certain financial disclosure practices by the City, which investigations are on-going; and

WHEREAS, early in 2004 the City retained the services of the law firm Vinson & Elkins
LLP [V&E] to conduct an investigation and provide a report on disclosure practices of the City
from 1996 to the present, and V&E completed its investigation and issued its report in September
" c;f'2004;. and

WHEREAS, in the spring of 2004 the City rétained the services of the accounting firm
KPMG to perform the outside audit of the City’s FY 2003 financial statements; and

WHEREAS, in furtherance of the FY 2003 audit, the City has undertaken two separate
further investigations; one by V&E and one by the City Attorney; and

WHEREAS, the City Attorney issued an interim report on January 14, 2005, and it is
exi)ected that other reports will be issued following the completion of both investigations; and

WHEREAS, it is necessary and appropriate for the City to designate thé person or body
to receive the investigative reports, review and evaluate them, and make appropriate -
recommendations to the City Council; aﬁd

WHEREAS, it is also necessary and appropriate for the City to provide for areview of
the City’s internal controls pertaining to proper reporting and disclosure pursuant to applicable

disclosure laws; and
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WHEREAS, it recently came to the attention of the City that Mr. Lynn E. Turner is
available for this important assignment; and

WHEREAS, Mr. Turner, a copy of who’s resume is attached as Exhibit A, is currently a
senior advisor to Kroll Zolofo Cooper [Kroll, Inc.], a company specializing in corporate advisory
-and restructuring issues, and forensic accounting and litigation; and is the managing director of
research at Glass Lewis & Co., a company that provides objective evaluation of corporate
integrity and financial transparency for i)ublic companies; and

WHEREAS, Mr. Turner is also the former Chief Accountant for the SEC, serving in that
position from 1998 to 2’001, and in that capacity he was the principal advisor to the SEC
Chairman and the full Commission on financial reporting and disclosure by public companies;
and )
WHEREAS, the City Council proposes to retain Kroll, Inc. and Mr. Turner for the
. purposes set forth above, and on the terms aﬁd conditions set forth in the proposed agreement
attached hereto as Exhibit B; NOW THEREFORE,

BE IT RESOLVED, by the Council of the’ City of San Diego, thét the Mayor, City

Manager, and City Attorney are hereby authorized and directed to execute the agreement with

Kroll, Inc., attached hereto as Exhibit B. When executed the agreement will be on file in the

Office of the City Clerk as document No. RR- 300139
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BE IT FURTHER RESOLVED, that the initial amount of $250,000 from the Public
Liability Fund No. 81140 is hereby authorized for the above entitled purpose on the condition
that th¢ City Auditor and Comptroller first certify that the funds are in the treasury and available
for these purposes, although additional sums may be necessary to be authorized from time to
time by the City Council.

BE IT FURTHER RESOLVED, that the City Auditor and Comptroller is hereby ‘
authorized and directed, upon consultation with the City Attorﬁey, to allocate the above
des?ribed expenditure between the General Fund, the Sewer Fund (No. 41506) and the Water

Fund (No. 41500) based upon an appropriate and lawful allocation method.

APPROVED: MICHAEL AGUIRRE, City Attorney

At M o ervcfoatic -l

Leslie J. Girard
Assistant City Attorney

LIG:km

2/07/05
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Lynn E Turner

- Mr. Tuner has the umque perspectrve of having. been. the Chief’ Accountant of the. Secuntles and Exchange '
* Commission, a professor of accounting, a corporate board member, a partner in one of the major ’ '

international accounting ﬁrms the managmg director of a research ﬁrm and a chief financial officer and
_executive in mdustry . : :

Mr Turner served as the Chlef Accountant of the Secuntres ‘and Exchange Commxssmn (SEC) from hlS
appointment by the SEC Chairman in July 1998 to August 2001. As Chief Accountant, Mr. Turner was the = -
prmc1pal advisor to the SEC Chairman and Commission.-on-financial reporting and-disclosure-by-publi¢ -
companies in the U.S. capital markets as well as the related corporate governance matters. These issues

- included the oversight and development of U.S. accounting, disclosure and auditing standards, the

" development and coordination of international accounting standards; as well as matters affecting audit -
committees.of public companies. In this capac1ty, Mr, Turner worked regularly with Congress, various o

~ federal and state government agencxes international regulators, representanves of industry, and the

: _accountmg professxon

Mr Turner is currently the managing chrector of research at Glass Lewis & Co., Glass Lew1s 1s an

- analytical proxy and financial research firm that uses proprietary research and extensive analysis to

" objectively evaluate the corporate integrity and financial transparency of public compames Glass Lew1s

~ advises investors who manager over $10 trillion in assets. Mr. Turner also serves as a senior advisor to

Kroll Zolfo Cooper. Kroll Zolfo Cooper specializes in Corporate Advisory and Restructuring and Forensic
and Litigation. Mr. Turner is also a member of the Board of Directors of Sun Microsystems and a mernber

L of the Standards Advisory Gtoup of the Pubhc Companies Accounting Oversxght Board

Lynn Turner Jomed the faculty of Colorado State Umverszty where he was a professor of accountmg and |
. the D1rector of The Center for Quahty Fmanc1al Reportmg in the College of Busmess from 2001 10 2004.

- From June of 1996 to Iune of 1998 Mr Tumer was the Chlef F mancxal Officer and Vlce Pres1dent of
‘Symbios, Inc., dn 1nternat10nal semiconduictor and storage manufacturer. Mr. Turner was responsible for
the company’ s financial and management’ reporting, risk management and budgetmg processes. He also
* " worked closely with the Chief Executive Officer and the Board of Du'ectors in the development and

: 1mplementatxon of the company § busmess strategy s :

Before Joxmng Symbxos Mr. Tumer was a partner w1th Coopers & Lybrand (now :
'PncewaterhouseCoopers) Mr. Turner served as one of the firm’s national SEC review partners He was the
. National Practice Leader- responsible for the national C&L High Technology Audit Practice. Mr. Turner .
. joined C&L inTuly 1976 and remained with the firm until 1996 with the excep’non of a two-year o
. appomtment toa Fellowsth with the SEC from 1989 to- 1991

- Mr. Turner has served as an expert w1tness for and tesnﬁed before Congress on several occasions. He was
: actlvely involved in the legislative process leadmg up to passage of the Sarbanes-Oxley Act. He has o
: appeared on National Public Radio and all the major television networks including NBC, ABC, CBS, CNN
- CNBC, CNNfn, Blooiberg TV and MSNBC. Mr. Turner has also served as orie of six members of the -
‘Panel of Experts for the International Monetary Fund- (IMF) This panel of international experts was
’ responsible for making recommendations to the IMF with respect to 1mprovmg controls over 1ts
: 1ntemat10nal lendmg pract1ces

Mr Turner has received honorary doctorates in Busmess Administration from Central Mlchxgan Urnvers1ty
‘and Grand Valley State University. He has also twice been a recipient of the SEC Chairman’s Award for

~ Excellence. He has been the Colorado State University College of Business Alumni of the Year, and has
received from Beta Alpha Psi, the National Accounting Hanorary Society, the national award for Busmess
Informatlon (Accountant) Profess1onal of the Year. :
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Mr. Turnéris a member of the Colorado Society of Certxﬁed Public Accountants (CSCPA), the Amerijcan '_ :

Institute of Certified Public Accountants, and the Financial Executives International. Mr. Turner holds an . -

MAin Accountmg from the University of Nebraska.and a BA.in. Busmess Admmxstranon with.a
concentratlon in Accountmg, from Colorado State University.
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PRIVILEGED AND CONFIDENTIAL
ATTORNEY WORK-PRODUCT

February lQ, 2005 .

Mayor of San Diego _:'
City Council of San Diego =
212 C Street . .
San Diego, CA 92101

 Re: Indepe_n.dent'Services for the City of San Diego
'Dear Mr. Ewell:

» ThlS Ietter conﬁrrns our understandmg of the scope and terms of the engagement of Kroll -
‘In¢. (“Kroll”) by the San Diego City Council (“the Council”). It is understood that
- although we are being hired by the Council, we will perform our services with complete
independence from the Council,  the City of San Diego (“the City”), the City’s
~ departments, the City’s agencies 1nclud1ng the San Diego Employees™ Retirement System -~
 (“SDCERS”), the C1ty ] elected officials ‘or any other party that is involved w1th this
‘matter. . _ .

 Background
. On January 27", 2004, the City of San Diego California made a voluntery diéclosure‘ :
-filing with the four Nationally Recognized Municipal Securities Information Repositories
recognized by the Securities and Exchange Commission (SEC). The first provided a

- description of the unfunded accrued actuarial liability of the Sand Diego City Employees’ R

~ Retirement System together with projections anticipating the growth in the liability, an
estimate of the accrued liability for post retirement health care benefits conferred o the

_City’s retired workers, as 'well as a description of the mechamcs by which the City funded -

the system. The second described numerous errors discovered in the footnotes of the
City’s audited annual- fihancial “statements. Subsequently, rating agencies have
downgraded the rating of the City’ s debt and 1nvest1gat1ons have been commenced by the.
_SEC and U.S. Attorney ~

. We un'derStand.the City has engaged KPMG to perform an independent audit of its 2003
~annual financial statements. We also understand Vinson & Elkins (V&E) issued an
investigative report dated September 16, '20,(_)'4_entitled “The City of San Diego,
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Cahfornra s Disclosures of Obhgatron to Fund the San Dlego Crty Employees
- Retirement System and Related Disclosure practrces 1996-2004 with Recommended
Procedures and Changes to the Municipal Code.” . Subsequent to the issuance of this
report we understand that KPMG has requested additional competent evidential matter it
" deems necessary to complete its audit in accordance with applicable accounting, auditing
- and professional standards and that further investigation be made into certain matters.
- 'We also understand V&E has been engaged to perform this additional work. It is our

- understanding KPMG has requested the results of the V&E investigations, as well as the

results of an ongoing investigation by the City Attorney, be received, rev1ewed and
‘evaluated by an 1ndependent th1rd party, -

Scope of Project

The Crty has requested that Kroll (l) receive, review and evaluate the ﬁndrngs of the

investigations by V&E and the City Attorney. The City has also requested Kroll provide .
" consulting assistance in assessing rnternal control deﬁcrencres affecting matters dlscussed'
‘in the 1nvest1gatron reports.

The scope of this engagement W1ll be in two phases The first phase of the engagement
will be for Kroll to serve as an: Independent Invest1gator for matters relating to (1) the
unfunded liability of the SDCERS and (2) errors discovered-in the footnotes of the City’s '
audlted annual ﬁnanc1a1 statements. We expect this phase of the prOJect will 1nclude '

. Workrng Wrth KPMG to understand therr concerns and attempt to. reach a

satisfactory work program that will assist them in obtarmng the necessary
- evidence and documentatron requrred by applicable accountrng, audrtlng and
- professional standards. :

‘e Receive, review and evaluate the reports of 1nvest1gat1ons of thrs matter we
currently understand will be issued by V&E and the City Attorney. We understand
‘that the Council will direct V&E and the City Attorney to provide us access to g
whatever information they have related to their investigations. . This shall include
(a) reading and reviewing these reports, (b) recommending changes in scope of
. the: work performed that ‘will meet the needs of KPMG ‘and where we deem
necessary (c) performing add1t10nal procedures we consider necessary to reach -

- conclusions or obtain evidential matter that is required by KPMG. In doing so, |

‘we will require unconditional access to all information gathered, by the personnel
and documents of the City, SDCERS, V&E, the City Attorney and any other
parties involved with this matter. We also may direct V&E to perform additional
investigative procedures we deem necessary. Should we deem it necessary we
- may also retain legal counsel. - We will attempt not to duplicate work that has
“alreddy been performed. unless we believe that additional work needs to be ‘done
to complete our investigation and provide KPMG with evidence they require in
order to issue an opinion on the financial statements. A lack of access to the
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information or personnel we require may impact our ability' to complete our
investigation and ability to complete this project.
e - We will report our ﬁndings-to the Council.

Our work will be based on the 1nvest1gat10n reports and any add1tlonal procedures we
deem necessary.- However, we are not responsible for the work performed by V&E or the
City Attorney. We are also not responsible for the issuance of audited statements by
- KPMG or any other external - accountmg firm the city has hired to audlt its’ financial
- statements.. :

You have also requested a second: phase to our engagement, which we will not be
- prepared to commence until the first phase is complete. In the second phase, we may be °
engaged to consult with personnel of the City to establish internal controls that if -
‘implemented and operated properly by the City could provide reasonable assurance that
the transactions identified in the reports in phase one are properly reported and disclosed
in the financial statements of the City. - We could coordinate our work with the City -
Auditor and Comptroller, the head of the internal audit department and the City’s outside
: 1ndependent auditors as to .the scope and nature of the 1nternal controls that the City
- would need to assess, document 1mplernent and test. :

The C1ty s 1nterna1 control over ﬁnancnal reportmg includes those pohcres and procedures
" that pertain to its ability to 1n1t1ate record, process and report financial data consistent
with the assertions embodied in either its annual or interim financial statements and
accompanying disclosures. Management of the C1ty is respon51b1e for evaluatrng the
effectiveness of the Company’s. internal control over financial reporting using suitable
- control criteria and supporting its assessment with sufficient evidence including .
- documentations. = Management will also be responsible for presentlng a written

_ assessment of the effectweness of the C1ty s mternal controls.

* The work performed in connection w1th phase one and two of th1s pI‘O_]eCt will be |
. completed in accordance with the applicable professional standards, for consultants set
- forth by the Arnerrcan Instltute of Certified Public Accountants

The C,ouncrl agrees that any wrltten reports, SChedules', other materials, or docuiients
prepared or provided by Kroll are to be used only for -this matter and will not be
disclosed, published, or used by the Council or any representatlves of the City for any
“other purpose w1thout Kroll’s prlor ertten perm1ss1on '

Kroll agrees that all working papers and other documents prepared or received by us
pursuant to this engagement will be maintained by us as confidential material and we
agree not to disclose our work or work product hereunder to third parties without the

Council’s consent, except as may be required by law, regulation, or judicial -or :

- administrative process, or in connection with litigation arising hereunder. We also- agree
to abide by any court orders provided to us in writing and signed by us regarding
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 confidentiality. We will, at your request, transmit information to.you by facsimile, e-
 mail, or over the Internet. If any confidentiality breaches occur because of data
- transmission, you agree that this will not constitute a. breach of any obligation of
confidentiality. If you wish to limit such transmission to information that is not highly- =
confidential, or seek- more secure means of communication for highly confidential
. information, you will need to inform us. If access to any of the materials in our
'possession relating to this engagement is sought by a third party, we will promptly notify
you of such action; tender to you our defense responding to such .request and cooperate
with you concerning our response. thereto. In the event that we are subpoenaed as the
result of any work performed for you in connection with this engagement, the City will
compensate us for our time 1nvolved in respondmg to such subpoenas

Our fees are based on the actual hours plus expenses incurred and are not contingent on -

the completion or outcome of the investigation. We will bill you at the rates for the

" professionals that work on this mater. - Our rates currently range from $125 to $750 per
hour. Our engagement team will be lead by Mr. Lynn Turner and Mr. Troy Dahlberg and

under the overs1ght of Arthur Lev1tt : . '

' Their respective rates are $750 $450 and $900 per hour, respectively.. Our hourly rates
are perlodrcally revised. You will pay us for expenses that we’ incur for this matter,
1ncludmg but not limited to travel costs, lodging, outside research, copy costs, telephone
and messengers. - We shall be paid for our time and our expenses, mcludmg any legal
expenses that we may incur, associated with any subsequent testimony or response to any
: process that is required of us as a result of our services related to this engagement

‘We will be pleased to start work upon receiving a $75,000 retamer that will be apphed to
the last invoice. We understand that the Council will initially approve $250,000 for our -
engagement, but will consider approving additional funds on an as needed basis in order
to complete the engagement.  We bill at a summary level, generally on a monthly basis,
based on the fees and expenses incurred. Payment is due upon invoicing without regard to |
- the current status of this matter, and a late payment fee of 1 2 percent per month may be

: charged for any indebtedness. - We require full payment of any indebtedness prior to the
issuance of any'teport. We may stop wor_k at any time in the event of any delinquency of
~ indebtedness. We may resign this engagement at our sole discretion at any time. . -

The scope of this engagement does not constitute a rendermg by Kroll or its employees of
any legal advice, and because our engagement is limited in nature and scope it cannot be
relied upon to discover all documents and other information or provide all analyses which .
may have importance to this matter. This engagement does not anticipate the compilation, "
review, or audit of financial records or financial statements. No representative of the City -
~will hold us responsible for any loss or liability, which may result from the nondlscovery '
of any matters which may otherwise have an 1nﬂuence on thls matter.
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We have undertaken a limited inquiry of Kroll’s records to detérmine if there are any =
conflicts with this engagement, and currently we are aware not found any. However, the
very nature, diversity, magnitude, and volume of Kroll and its past and present clients
and professional relationships does not allow us to be certain that each and every possible
relationship or potential conflict has come to our attention. In the event that additional
relationships or potential conflicts come to our attention, we will promptly notify you.

* " The Counsel agrees that it will inform Kroll of additional parties to the matter. Krollis a -

_ separately operated wholly owned company of the Marsh & McLennan Compames

The Council and C1ty agree that the City or any other party or afﬁhate actmg on thelr
behalf will not hold Kroll its affiliates, its representatives or its employees legally
respon51ble for any loss or liability to the: C1ty or any of it’s representatlve or personnel
- for any claims, 11ab111t1es or expenses relating to this engagement. Additionally, the City
-agrees to indemnify and hold harmless, Kroll, 1ts affiliates, its representatives and its
- employees from any and all claims, habrhtles or expenses arise as a result of Kroll
- performing services pursuant to. this Agreement This provision and other provrslons in
this Agreement wrll survive the complet1on or termination of this engagement '

If any- portron of this Agreement is held to be v01d or otherwrse unenforceable in whole
or part, the remalmng portions of this Agreement shall remain in effect.

_ Need to_ note WhJCh Jurlsdlctron thrs contract 18 to be 1nterpreted under.
We appreciate the. opportumty to assist you on this matter. If this Agreement meets with
~ your approval and your client’s approval, please sign below. Please return the signed

letter to Troy Dahlberg at the above address retaining a copy for yourself and your client.

Very truly yours,

Mr. Troy Dahlberg
Managing Director
Kroll Inc.
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‘ Acknowledged-by: _ - o Datbe:‘ |
: " Mayor - - N

: A-cknoWled'ged by: - _ ) ~ Date:
TR City Manager .

._ AckhoWledged by: | Date:

" City Attorney
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