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RESOLUTION NUMBER R-___ 304902
DATE OF FINAL PASSAGE __ pay g“%g 2009

WHEREAS, pursuant to Ordinance No. O- 1986 1 (NEW SERIES), adopted on

MAY ‘19 2009 , the City Council of the City of San Diego formally adopted a

Salary Ordinance for Fiscal Year 201 0; and

WHEREAS, section 16 of that ordinance provides that additional benefit programs may

be established upon recommendation of the Mayor; and

WHEREAS, the Mayor has recommended and the City Council has approved a Flexible
Benefits Plan for designated eligible unrepresented classifications as enumerated in the Table of

Eligible Classes, attached hereto as Attachment “A,” and

WHEREAS, the Mayor has further recommended but the City Council has not approved
a Flexible Benefits Plan for all half time, three quarter time, or full time benefit status employees
and thus the plans in existence in Fiscal Year 2009 will continue for employees in organizations

who have not reached agreement with the Mayor for Fiscal Year 2010; NOW, THEREFORE,

BE IT RESOLVED, by the Council of the City of San Diego, that pursuant to section 16
of the Annual S.alary Ordinance No. O 1 98 @NEW SERIES), there is hereby established

and adopted a Flexible Benefits Plan [Plan] for all designated eligible employees for Fiscal

Year 2010, attached hereto as Attachment “B,” providing therein dollar sums certain for each

eligible employee, to be allocated to benefits as are designated in the Plan.

-PAGE 1 OF 2-

@)



® o . (R-2009-1009)

COR. COPY
BE IT FURTHER RESOLVED, that the Mayor is authorized to execute agreements with

the appropriate organizations providing the benefits designated in the Plan.

BE IT FURTHER RESOLVED, that the funds appropriated for this Plan shall be as set

forth in the annual appropriation ordinance.

APPROVED: JAN L. GOLDSMITH, City Attorney

y SHnah Sl

Stuart H. Swett
Senior Deputy City Attorney

SHS:jab

04/09/2009

05/11/2009 COR. COPY
Or.Dept:Pers.
R-2009-1009

I hereby certify that the foregoin% Resolution was passed by the Council of the City of
San Diego, at this meeting of MAY 1 9 2003, ,

Approved: { 7 7/8 /bﬁ

(date) JERRY SAINDERS, Mayor

Vetoed:

(date) ' JERRY SANDERS, Mayor
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UNCLASSIFIED OR UNREPRESENTED

| ‘
1

JULY 1, 2009

CLASSIFICATIONS ELIGIBLE FOR ADDITIONAL $3000 ALLOTMENT TO

CLASS NO.

1183
1182
1240
1241
1242
1253
2259
2106
2108
2110
2111

2107
2181
1363
2250
2105
2123
2128
2115
2154
2200
2283
2183
2256
2276
1170
2113
2114
2238
2116
2124
2119
2196
2126
2245
2120
2127

2278
- 2281

PURCHASE FLEXIBLE BENEFITS

ACCOUNTANT IV
ADMINISTRATIVE-SERVICES MANAGER (DELETED)
APPLICATIONS PROGRAMMER I

APPLICATIONS PROGRAMMER II

APPLICATIONS PROGRAMMER IIT

ARJIS ADMINISTRATOR

ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
OFFICER)

ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT
ASSISTANT

BINATIONAL AFFAIRS OFFICER

CITY ATTORNEY

CITY CLERK

CITY LIBRARIAN

CITY MANAGER (ASSISTANT CHIEF OPERATING

CITY AUDITOR—& COMPTROLLER
DEPARTMENT DIRECTOR

DEPARTMENT HUMAN RESOURCES ANALYST
DEPUTY DIRECTOR

DEVELOPMENT SERVICES DIRECTOR
ENVIRONMENTAL SERVICES DIRECTOR
EXECUTIVE SERVICES DIRECTOR
FINANCIAL MANAGEMENT DIRECTOR
FIRE CHIEF

FOR COMMUNITY OUTREACH

GOLF OPERATIONS MANAGER
GOVERNMENTAL RELATIONS DIRECTOR
INVESTMENT- OFFICER

METROPOLITAN WASTEWATER DIRECTOR
PERSONNEL ANALYST

PERSONNEL DIRECTOR

PLANNING DIRECTOR

POLICE CHIEF

PURCHASING AGENT

REAL ESTATE ASSETS DIRECTOR
RETIREMENT ADMINISTRATOR
RETIREMENT GENERAL COUNSEL

RISK MANAGEMENT DIRECTOR

STADIUM MANAGER

TO MAYOR

TO THE CITY MANAGER (ASSISTANT TO THE

CHIEF OPERATING OFFICER)

ASSISTANT
ASSISTANT

TO THE DEVELOPMENT SERVICES DIRECTOR
TO THE DIRECTOR

Q/» 304902
ATTACHMENT &
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UNCLASSIFIED OR UNREPRESENTED JULY 1, 2009
CLASSIFICATIONS ELIGIBLE FOR ADDITIONAL $3000 ALLOTMENT TO
PURCHASE FLEXIBLE BENEFITS

CLASS NO.
2117 ASSIST TO THE ENGINEERING AND CAPITAL PROJECTS
: DIRECTOR

2279 " ASSISTANT TO THE ENVIRONMENTAL SERVICES DIRECTOR

2266 ASSISTANT TO THE EXECUTIVE DIRECTOR HUMAN
RELATIONS COMMISSION

2236 ASSISTANT TO THE FIRE CHIEF

2150 ASSISTANT TO THE NEIGHBORHOOD CODE COMPLIANCE
DIRECTOR

2125 - ASSISTANT TO THE PARK & RECREATION DIRECTOR

2201 ASSISTANT TO THE PLANNING DIRECTOR

2264 ’ ASSISTANT TO THE POLICE CHIEF

2122 ASSISTANT TO THE WATER DEPARTMENT DIRECTOR

2118 ' ASSISTANT TRANSPORTATION DIRECTOR

2121 ASSISTANT TREASURER

2224 ASSOCIATE COUNSEL

1364 ASSOCIATE DEPARTMENT HUMAN RESOURCES ANALYST

1226 ASSOCIATE PERSONNEL ANALYST

2258 BINATIONAL AFFAIRS OFFICER

2130 . BUDGET OFFICER (CHIEF FINANCIAL OFFICER)

2247 BUDGET SERVICES MANAGER

2143 BUDGET/LEGISLATIVE ANALYST I

2144 BUDGET/LEGISLATIVE ANALYST II

1278 BUILDING CODE AND NOISE ABATEMENT SUPERVISOR

2202 BUILDING INSPECTION SUPERVISOR

2112 BUSINESS CENTER MANAGER (ASSISTANT DEPUTY CHIEF
OPERATING OFFICER)

1023 BUSINESS SYSTEMS ANALYST I

1022 BUSINESS SYSTEMS ANALYST II

1021 BUSINESS SYSTEMS ANALYST III

2265 CENTRAL STORES PROGRAM MANAGER

2145 CHIEF ACCOUNTANT

2260 CHILD CARE COORDINATOR

2255 . CITY ARCHITECT '

2001 CITY ATTORNEY

21089 CITY AUDITOR

2138 CITY CLERK

2140 CITY LIBRARIAN

2141 CITY MANAGER (CHIEF OPERATING OFFICER)

2218 CITY PLANNER

1816 CLAIMS AND INSURANCE MANAGER
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UNCLASSIFIED OR UNREPRESENTED JULY 1, 2009
CLASSIFICATIONS ELIGIBLE FOR ADDITIONAL $3000 ALLOTMENT TO .
PURCHASE FLEXIBLE BENEFITS

CLASS NO.
1344 COLLECTIONS MANAGER
2251 COMMITTEE CONSULTANTS SECRETARY
2203 COMMUNITY DEVELOPMENT ADMINISTRATOR
1350 COMMUNITY DEVELOPMENT COORDINATOR
1354 COMMUNITY DEVELOPMENT SPECIALIST IV
1805 COMPLIANCE AND METERING MANAGER
2137 . E&ITY AYDITOR—& COMPTROLLER
2205 CONFIDENTIAL SECRETARY TO CITY ATTORNEY
2206 CONFIDENTIAL SECRETARY TO CITY COUNCIL
2207 CONFIDENTIAL SECRETARY TO CITY MANAGER
(CONFIDENTIAL SECRETARY TO CHIEF OPERATING
OFFICER)
2208 CONFIDENTIAL SECRETARY TO MAYOR
2209 CONFIDENTIAIL SECRETARY TO POLICE CHIEF
2133 COUNCIL ASSISTANT
2210 COUNCIL COMMITTEE CONSULTANT
2003 COUNCILMEMBER
2211 COUNCIL REPRESENTATIVE I
2212 and 2213 COUNCIL REPRESENTATIVE II
2220 CRIME LABORATORY MANAGER
1795 CUSTOMER INFORMATION AND BILLING MANAGER
2132 DEPARTMENT DIRECTOR
2151 DEPUTY CITY ATTORNEY :
2153 DEPUTY CITY MANAGER (DEPUTY CHIEF OPERATING
OFFICER)
2214 DEPUTY DIRECTOR
2252 DEPUTY DIRECTOR, LEGISLATIVE SERVICES
2253 DEPUTY DIRECTOR, ELECTIONS AND RECORDS MANAGEMENT
2237 DEPUTY FIRE CHIEF
2219 DEPUTY LIBRARY DIRECTOR
2230 DEPUTY PERSONNEL DIRECTOR
2225 DEPUTY PLANNING DIRECTOR
2131 DEVELOPMENT SERVICES DIRECTOR
2262 DISABILITY SERVICES COORDINATOR
1406 EMPLOYEE ASSISTANCE COUNSELOR
1429 EMPLOYEE ASSISTANCE PROGRAM MANAGER
1416 EMPLOYEE BENEFITS ADMINISTRATOR
1417 EMPLOYEE BENEFITS SPECIALIST I
1407 EMPLOYEE BENEFITS SPECIALIST II
2215 ENDOWMENT OFFICER
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A . UNCLASSIFIED OR UNREPRESENTED JULY 1, 2009
CLASSIFICATIONS ELIGIBLE FOR ADDITIONAL $3000 ALLOTMENT TO
PURCHASE FLEXIBLE BENEFITS

CLASS NO.

2147 ENGINEERING AND CAPITAL PROJECTS DIRECTOR
2192 ENVIRONMENTAL SERVICES DIRECTOR

2158 _ EQUAL EMPLOYMENT INVESTIGATIONS MANAGER
2261 EQUAL OPPORTUNITY CONTRACTING MANAGER
2155 EXECUTIVE ASSISTANT POLICE CHIEF

2268 EXECUTIVE DIRECTOR

2156 EXECUTIVE SERVICES DIRECTOR

2216 FACILITY MANAGER

1762 FLEET MANAGER

2217 FINANCIAL OPERATIONS MANAGER

2160 FIRE CHIEF

2197 GENERAL COUNSEL

2273 GOLF COURSE OPERATIONS MANAGER

2167 GOVERNMENTAL RELATIONS DIRECTOR

2277 GRAFFITI PROGRAM MANAGER

2257 GRANTS COORDINATOR

2272 HOMELESS SERVICES COORDINATOR

2142 INDEPENDENT BUDGET ANALYST

1151 INFORMATION SYSTEMS ANALYST I

1348 INFORMATION SYSTEMS ANALYST II

1349 INFORMATION SYSTEMS ANALYST III

1926 INFORMATION SYSTEMS ANALYST IV

1243 INFORMATION SYSTEMS ADMINISTRATOR
1244 INFORMATION SYSTEMS MANAGER

2241 INVESTMENT OFFICER

2269 LABOR RELATIONS MANAGER

2280 LIFEGUARD CHIEF

1757 LITERACY PROGRAM ADMINISTRATOR

2164 MANAGEMENT  ASSISTANT TO THE CITY MANAGER
1587 MARINE SAFETY CAPTAIN

2007 MAYOR

2165 Mayor Representative I

2178 Mayor Representative II

2274 MEDICAL REVIEW OFFICER

2267 METROPOLITAN WASTEWATER DIRECTOR
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UNCLASSIFIED OR UNREPRESENTED

JULY 1,

2009

CLASSIFICATIONS ELIGIBLE FOR ADDITIONAL $3000 ALLOTMENT TO

CLASS NO.

2134
2275

2248
1613
1614
lel2
1615

2244
2179
2171
2172
1680
2173
2240
*1683
2246
1698
1754
2228
© 2182
2174
2175
2234
2221
2282
2270
1769
2194
2176

PURCHASE FLEXIBLE BENEFITS

NEIGHBORHOOD
NEIGHBORHOOD

ORGANIZATION
ORGANIZATION
ORGANIZATION
ORGANIZATION
ORGANIZATION

CODE COMPLIANCE DIRECTOR
SERVICES COORDINATOR

EFFECTIVENESS
EFFECTIVENESS
EFFECTIVENESS
EFFECTIVENESS
EFFECTIVENESS

PARAMEDIC COORDINATOR

PARK & RECREATION DIRECTOR
PERSONNEL DIRECTOR
PLANNING DIRECTOR

POLICE CAPTAIN

POLICE CHIEF

POLICE COMMANDER
POLICE LIEUTENANT
POLICE ADMINISTRATIVE SERVICES DIRECTOR

POLICE PROPERTY AND RECORDS ADMINISTRATOR

PROGRAM MANAGER

SPECIALIST I
SPECIALIST ITI

SPECIALIST IIT

SUPERVISOR

POLICE SPECIAL PROJECTS MANAGER
PRINCIPAL ACCOUNTANT
PRINCIPAL ASSISTANT TO CITY ATTORNEY
PRINCIPAL ASSISTANT TO MAYOR
PRINCIPAL AUDITOR
PRINCIPAL PLANNER
PRINT SHOP MANAGER
PROGRAM COORDINATOR
PROGRAM MANAGER
PUBLIC ART PROGRAM ADMINISTRATOR
WATER DEPARTMENT BIRECTOR PUBLIC UTILITIES DIRECTOR
PURCHASING AGENT

* (Represented by POA,l but ineligible for overtime)

2162

2177
1556
2232
1811
2243

QUALITY MANAGEMENT COORDINATOR

REAL ESTATE ASSETS DIRECTOR

RECYCLING PROGRAM MANAGER
REGIONAL URBAN INFORMATION SYSTEM ADMINISTRATOR
REHABILITATION COORDINATOR

"'RESOURCE DEVELOPMENT OFFICER
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CLASS NO.

2180
2195
2271
2157

2148
2223
1365
1650
1967
1391
1366
1923
1917
1927
1557
1026
1025
1024

2159
2190

2249

2226

. 1
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UNCLASSIFIED OR UNREPRESENTED JULY 1, 2009

CLASSIFICATIONS ELIGIBLE FOR ADDITIONAL $3000 ALLOTMENT TO

PURCHASE FLEXIBLE BENEFITS

RETIREMENT ADMINISTRATOR
RETIREMENT GENERAL COUNSEL
REVENUE PROGRAMS MANAGER
RISK MANAGEMENT DIRECTOR

SECRETARY TO LABOR RELATIONS

SENIOR COUNCIL COMMITTEE CONSULTANT

SENIOR DEPARTMENT HUMAN RESOURCES ANALYST
SENIOR PERSONNEL ANALYST

SUPERVISING BUDGET DEVELOPMENT ANALYST
SUPERVISING CLAIMS REPRESENTATIVE )
SUPERVISING DEPARTMENT HUMAN RESOURCES ANALYST
SUPERVISING ECONOMIST

SUPERVISING MANAGEMENT ANALYST

SUPERVISING PERSONNEL ANALYST

SUPERVISING RECYCLING SPECIALIST

SYSTEMS ADMINISTRATOR I

SYSTEMS ADMINISTRATOR II

SYSTEMS ADMINISTRATOR III

TRANSPORTATION DIRECTOR
TREASURER

YOUTH SERVICES DIRECTOR

ZONING ADMINISTRATOR

(- 304902



CITY OF SAN DIEGO

FLEXIBLE BENEFITS PLAN

Amended and Restated as of
July 1, 2009

KT TACHMENT _B
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INTRODUCTION

The City of San Diego (the “Plan Sponsor”) previously established the City of San Diego
Flexible Benefits Plan (hereinafter referred to as “Plan”). The purpose of the Plan is to provide
eligible employees a choice between certain taxable and nontaxable benefits offered under this
and other plans maintained by the Plan Sponsor. The Plan Sponsor now amends and restates the
Plan in its entirety, etfective as of July 1, 2009.

The Plan is intended to qualify as a cafeteria plan under Section 125 of the Internal Revenue
Code of 1986 and is to be interpreted in a manner consistent with the requirements of that section
as it may be amended from time to time.



ARTICLE1

Definitions

Definitions. As used herein, the following words and phrases shall have the following meanings
unless a different meaning is plainly required by the context. Words in the masculine gender
shall be deemed to include the feminine gender, and words in the feminine gender shall be
deemed to include the masculine gender; and unless the context otherwise requires, the singular
shall include the plural and the plural the singular. Any headings herein are included for
reference only and are not to be construed so as to alter any of the terms of the Plan.

1.01  “Benefit Option” means a qualified benefit under Code Section 125(f) that is offered

under a Component Plan, including any separate options for coverage under an
underlying accident or health plan.

1.02  “Change in Status” means any of the following events:

A.

D.

E.

An event that changes an Eligible Employee's legal marital status, including marriage,
death of spouse, divorce, legal separation, or annulment;

An event that changes the number of an Eligible Employee’s dependents eligible for
coverage under a Component Plan, including birth, adoption, placement for adoption
(as defined in regulations under Section 9801 of the Code), or death of a dependent;

Any of the following events that change the employment status of the employee, the
employee's spouse, or the employee's dependent:

1. A termination or commencement of employment; a strike or lockout; a
commencement of or return from an unpaid leave of absence or a change in

worksite, or

2. Any other change in employment status that affects an individual’s eligibility for
benefits under a plan;

An event that causes an Employee's dependent to satisfy or cease to satisfy the
definition of Eligible Dependent as set out in the relevant Component Plan; or

A change in the place or residence or work of the employee, spouse or dependent.

1.03  “City Council” means the City of San Diego legislative body City Council.

1.04  “Claims Administrator” means a third party designated by the Plan Administrator to
determine claims for benefits under the Plan, or in the absence of such designation, the
Plan Administrator.



1.05

1.06

1.07

1.08

1.09

1.10

1.12

1.13

' f
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“COBRA” means the extension of health coverage that must be offered in accordance
with Code Section 4980B, along with any amendments to such law and any pertinent
Treasury regulations, rulings, notices or other guidance.

“Code” means the Internal Revenue Code of 1986, as amended from time to time.
Reference to any section or subsection of the Code includes references to any comparable
or successor provisions of any legislation that amends, supplements or replaces such
section or subsection.

“Compensation” means the total cash remuneration (including payments for vacation,
sick pay and short-term disability but not long-term disability) received by the Participant
from an Employer during a Plan Year, prior to any reductions pursuant to any Salary
Reduction Agreement or under any other Employer-sponsored plan hereunder.

“Component Plan™ means the following plans/programs maintained by the Employer:

A. A welfare benefit plan maintained by the Employer, including the plan providing
reimbursement of eligible health care expenses described in Article V; and

B. The plan providing dependent care benefits as described in Article VI.
All Component Plans are maintained in accordance with and are described in Articles V
and VI of this document or in one or more documents that are not contained within this

plan document. A list of Component Plans is set out in Appendix A.

“Contribution Pay Period” means a pay period in which Salary Reduction Contributions
are taken from a Participant’s paycheck.

“Dependent” means an individual who is eligible for coverage as a dependent of an
Eligible Employee as set out in the plan document of the relevant Component Plan,
including a domestic partner of an Eligible Employee who has satisfied all conditions for
eligibility and who qualifies as the Eligible Employee’s tax dependent under the Code.
“Dependent” shall also mean an individual whose expenses are eligible for
reimbursement under a Participant’s Health Care Spending Account or Dependent Care
Spending Account as set out Article V or Article VI of this Plan.

“Dependent Care Spending Account” or “DCSA” means the Component Plan described
in Article VL. ; ‘

“Election Change” means the revocation of an Employee’s election and making of a new
election for the remaining portion of the Plan Year.

“Election Form” means the enrollment form or other enrollment process (including
telephonic or electronic enrollment) authorized by the Plan Administrator through which
an Eligible Employee makes his benefits election and by which the Eligible Employee
agrees to make Salary Reduction Contributions in order to obtain certain benefits.



1.14

1.15

1.16

1.17

1.18

1.19

1.20

1.21

1.22

1.23

1.24

1.25
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z '

“Election Period” means the period designated by the Plan Administrator immediately
preceding the beginning of each Plan Year during which the Employee must complete his
Election Form.

“Eligibility Date” means the date the Employee becomes eligible for benefits. Such date
is the later of the first day of the first pay period in which the Employee works 40 hours
or more as an Eligible Employee, or the date the Employee begins working in benefit
status as an Eligible Employee.

“Eligible Employee” means an Employee who is regularly scheduled to work at least
forty (40) hours per payroll period and who is otherwise eligible to participate in one or
more of the Component Plans. “Eligible Employee” shall not include an hourly
Employee. :

“Employee” means any person currently employed by an Employer who is receiving
Compensation for services performed. “Employee” shall not include any person
classified in the Employer’s records as an independent contractor, agent, leased
employee, contract employee, temporary employee or in any other classification other
than employee, regardless of any determination by a governmental agency or court that
any such person is a common law employee of an Employer.

“Employee After-Tax Contributions” means those contributions, as described in Section
4.03, that are made by a Participant on an after-tax basis to purchase coverage offered
under one or more Component Plans.

“Employer” means tﬁ_e Plan.

“FMLA Leave” means an approved leave of absence protected by the Family and
Medical Leave Act of 1993 as it may be amended from time to time.

“Health Care Spendizﬁg Account” or “HCSA” means the Component Plan as described in
Article V. "

“Health Plan” means 'any of the health plans providing medical, dental and/or vision care,
including any plan offering benefits through a health maintenance organization, that is
offered by the Employer and which is a Component Plan.

“HIPAA™ means the Health Insurance Portability and Accountability Act of 1996 as it
may be amended from time to time.

“Military Leave” means a leave of absence protected by the Uniformed Services
Employment and Reemployment Rights Act of 1994,

“Non-elective Employer Contributions” means those contributions as described in
Section 4.02 of the Plan.




1.26

1.27

1.28

1.29

1.30

1.31

1.32

1.33

1.34

' '
' f

“Participant” means an Eligible Employee covered under this Plan.
“Plan” means this City of San Diego Section 125 Plan.

“Plan Administrator” means the Plan Sponsor or any person appointed by the Plan
Sponsor to administer the Plan as set forth in Article X.

“Plan Sponsor” means The City of San Diego. -

“Plan Year” means the 12-month period begmmng each July 1st and ending on the next
following June 30th.

“Salary Reduction Contributions’ means those contributions as described in Section 4.01
of the Plan.

“Similar Coverage” means coverage under the same type of Benefit Option for the same
individuals.

“Spouse” means the legal spouse of a Participant as recognized under federal law.

“USERRA” means the Uniformed Services Employment and Reemployment Rights Act
of 1994 as it may be amended from time to time.



2.01

2.02

2.03

ARTICLE 1I

Participation

Effective Date of Participation

An Eligible Employee will become a Participant in this Plan on his Eligibility Date.

Termination of Participation

A Participant shall cease to be a Participant on the occurrence of earliest of the following
events:

A. The date this Plan terminates.
B.  The date the individual ceases to be an Eligible Employee, or
C. The date participation in the Plan is discontinued by the Plan Sponsor.

Termination of Benefit Option Coverage

Coverage under any Benetit Option elected under this Plan shall terminate on the earlier
of:

A. The date so specified in the plan document of the Component Plan or in Articles V,
VI or IX of this Plan.

B. The end of each Plan Year.

Coverage for subsequent Plan Years can only be obtained in accordance with the election
procedures set forth in Section 3.03.

Notwithstanding the above, a former Participant or other qualified beneficiary, as defined
in Section 4980B(g)(1) of the Code or a former Participant who is on a Military Leave
may elect to continue coverage under a Component Plan which is a Health Plan beyond
the date such coverage would otherwise terminate. The terms and conditions of such
continued coverage are set out in the Component Plan's plan document. Contributions to
maintain continuation of coverage shall be made directly to the Plan Administrator or
insurance carrier as applicable and shall not be made under this Plan, except as otherwise
provided under Sections 3.07E.1.



3.01

3.02

3.03

ARTICLE III
Election of Benefits

Benefit Elections

Subject to all other provisions of this Plan, a Participant may choose between receiving
his or her full Compensation and receiving coverage under one or more of the Benefit
Options provided under the Component Plans set out in Appendix A. Enroilment in any
of the Component Plans offered under this Plan shall be governed by the terms,
conditions and provisions of that Component Plan’s plan document.

Election Procedures Upon Initial Eligibility

The Plan Administrator shall provide an individual who has become an Eligible
Employee with an Election Form, on which such Eligible Employee shall elect the
Benefit Options in which he or she desires to enroll for the Plan Year and agree to make
Salary Reduction Contributions as provided in Article IV. In order for such election to be
effective, the Eligible Employee must submit a completed Election Form to the Plan
Administrator no more than 31 days after his or her Eligibility Date. If a timely election
is made, coverage under the Benefit Options elected will begin on the Eligible
Employee’s Eligibility Date.

Notwithstanding the above, if a Component Plan provides for mandatory participation or
for automatic enrollment in a Benefit Option the absence of an election by the Eligible

Employee, such Eligible Employee shall be deemed to have elected coverage under such
Benefit Option and to have consented to any applicable Salary Reduction Contributions.

Annual Enrollment Procedures

Prior to the commencement of each Plan Year, the Plan Administrator shall provide an
Election Form to each Eligible Employee, on which such Eligible Employee shall elect
the Benefit Options in which he or she desires to enroll for the Plan Year and agree to
make Salary Reduction Contributions as provided in Article IV. Elections shall be
effective as of the first day of the Plan Year. Each election must be completed in
accordance with all Plan rules on or before such date as the Plan Administrator shall
specify, which date shall be no later than the beginning of the first pay period of the Plan
Year to which such election applies.

Notwithstanding the above, if a Component Plan provides for mandatory participation or
for automatic enrollment in a Benefit Option the absence of an election by the Eligible

Employee, such Eligible Employee shall be deemed to have elected coverage under such
Benefit Option and to have consented to any applicable Salary Reduction Contributions.



3.04

3.05

3.06

.

Failure to Complete Election Process

A. Except to the extent that a Component Plan provides for mandatory participation
or automatic enrollment, an Eligible Employee who fails to complete the election
process within 31 days of his or her Eligibility Date shall be deemed to have
elected to receive his full Compensation in cash and to have elected no nontaxable
Benefit Option.

B. A Participant who fails to complete the election process for any subsequent Plan
Year shall be'deemed to have: (1) elected to continue whatever Benefit Options
that he had elected on the Election Form most recently on file with the Plan
Administrator; and (2) agreed to have his Compensation reduced by whatever
amount is then necessary to purchase such Benefit Options as provided in
accordance with Article IV of this Plan.

C. At the discretion of the Plan Administrator, in the event that a Benefit Option in
which a Participant had been enrolled is eliminated for the subsequent Plan Year,
the Participant will be enrolled in a Benefit Option providing Similar Coverage, if
available, as designated by the Plan Administrator. All similarly-situated
Participants shall be enrolled in the same Benefit Option.

Duration of Elections

Except as provided 1n Section 3.07, a Participant's election is irrevocable and shall remain
in effect through the last day of the Plan Year, subject further to the conditions set forth
in the plan document of the respective Component Plan.

Reduction or Revocation of Certain Elections by Plan Administrator

The Plan Administrator may revoke or reduce a Participant's election of Elective
Employer Contributions and Non-elective Employer Contributions under this Plan at any
time prior to or during a Plan Year, to the extent necessary to prevent this Plan from
being considered discriminatory under Sections 79, 125(b), 105(h)(2) or 129(d)(2) of the
Code.

A. In the case that such reduction affects health benefits, only the elections of
Participant(s) who are highly compensated as defined in either Section 105(h) or
Section 125(e) of the Code may be reduced.

B. In the case that such reduction affects other qualified benefits, only the elections
of Participants who are highly compensated as defined in Section 125(e) of the
Code or are otherwise key employees as defined in Section 125(b) of the Code
may be reduced.
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In the case that such reduction aftects dependent care assistance benefits under
Section 129 of the Code, only the elections of Participants who are officers,
owners or highly compensated individuals as defined in Section 129(d) of the
Code or their dependents may be reduced.

3.07 Changes in Emplovee Elections

A.

Special Enrollment Rights. A Participant who is entitled to special enrollment
rights under a.Component Plan as required by HIPAA may make an Election
Change with respect to such Component Plan, provided the Participant enrolls
himself or herself and/or his or her spouse and dependents under a Health Plan
Benefit Option that is a group health plan: (1) in the case of special enrollment
rights arising from the acquisition of a new dependent child through birth,
adoption or placement for adoption, within 60 days of such birth, adoption or
placement for adoption or (2) in all other instances, within 31 days of the
occurrence of the event giving rise to such special enrollment rights.

Changes in Status

1. A Participant may make an Election Change with respect to the various
Benefit Options offered under this Plan if such Election Change:

a. is on account of and is consistent with a Change in Status that
. affects eligibility for coverage under an employer’s plan or
' coverage under a particular benefit package option under such
" plan. For this purpose, a Change in Status that results in the
.. increase or decrease in the number of a Participant’s family
 members who may benefit from coverage under the plan or option
. shall be deemed to affect eligibility for coverage. A Participant
" may make an Election Change with respect to the DCSA Benefit
- Option only if such Election Change is on account of and is
. consistent with a Change in Status event that affects expenses
. described in Section 129 of the Code (including employment-
related expenses as defined in Section 21(b)(2) of the Code),

b. is permitted under the terms of the plan documents of the
respective Component Plan, and

c. is made within thirty (30) days of the date the Participant
experiences the Change in Status for which the Election Change is
permitted.

2. Special Consistency Rules
a. Health Coverage. An Election Change to cancel or decrease the

coverage of an individual who becomes eligible for coverage under
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“another plan sponsored by the employer of a Participant’s family
member on account of a change in marital status or change in
employment status will be deemed consistent with a Change in
Status only if the individual actually enrolls for such coverage. An
Election Change will not be deemed consistent with a Change in
Status event that is the Participant’s divorce, annulment or legal
separation from a spouse, the death of a spouse or dependent or a
dependent ceasing to satisfy the eligibility requirements for
coverage if it cancels the coverage for any individual other than the
aftected spouse or dependent. '

b. Life Insurance, AD&D and Disability Coverage. In the case of
Life Insurance, AD&D and Long-term Disability Coverage, either
an Election Change to increase coverage or an Election Change to
decrease coverage in response to a Change in Status event will be
deemed consistent with such Change in Status event.

A Participant who terminates employment during the Plan Year may, upon
subsequent reemployment as an Eligible Employee during such Plan Year,

a. Reinstate the elections in effect as of the date employment
terminated or, '

b. Provided the prior termination of employment was not solely for
the purpose of permitting the Participant to make an Election
Change, make an Election Change for the remainder of the Plan
Year.

An Eligible Employee who resumes employment within the same Plan
Year as the date employment terminated without an intervening event that
would otherwise permit an Election Change under this Section 3.07, shall
only be permitted to reinstate the elections in effect as of the date
employment terminated.

C. Changes in Cost

1.

Automatic Changes. If the cost of a Benetit Option increases or decreases,
the Plan Administrator may, on a reasonable and consistent basis,
automatically make a prospective increase or decrease in the affected
Participant’s Salary Reduction Contributions under the Plan.

Significant Cost Changes

a. If the cost that a Participant is charged for a Benefit Option
significantly increases, the Plan Administrator, in its sole
discretion, may permit the Participant to:

10-
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(1) Make a corresponding prospective increase in his or her
Salary Reduction Contributions;

(2) Revoke the election for that Benefit Option for the balance
of the Plan Year and to elect Similar Coverage on a
prospective basis; or

“(3) Drop coverage if Similar Coverage is not offered.

To be effective, an Election Change must be made within the time
: specified by the Plan Administrator.

If the cost charged for a Benefit Option significantly decreases, the
Plan Administrator, in its sole discretion, may:

(N Permit a Participant who elected coverage under such
Benefit Option for the Plan Year to make a corresponding
prospective decrease in his or her Salary Reduction
Contributions;

(2) Permit all Participants, including those who did not elect
coverage under such Benefit Option for the Plan Year, to
revoke their elections for the balance of the Plan Year and
to elect to receive coverage under the Benefit Option with
the decrease in cost on a prospective basis.

3) Permit Participants who elected coverage under a Benefit
: Option providing Similar Coverage to revoke their
elections for the balance of the Plan Year and to elect to
receive coverage under the Benefit Option with the
decrease in cost on a prospective basis.

To be effective, an Election Change must be made within the time
specified by the Plan Administrator.

In the case of a DCSA, an Election Change based on a change in
the cost of care is permitted only if the cost change is imposed by a
dependent care provider who is not a relative of the Participant.
For this purpose, a relative is an individual who is related as
described in Code Section 152(d)(2)(A)-(G), incorporating the
rules of Code Section 152(f)(1). To be effective, an Election
Change must be made within 31 days of the date of the cost
change.

11
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Notwithstanding the above, this subsection C. does not apply to an
Election Change with respect to an HCSA or on account of a change in
cost or coverage under an HCSA.

D. Coverage Changes

1.

Addition or Significant Improvement in Benefit Option. If a new Benefit
Option is added during the Plan Year or if coverage under a Benefit
Option is significantly improved, the Plan Administrator, in its sole
discretion, may:

a. Permit all Participants, including those who had not previously
elected coverage under a Benefit Option providing Similar
Coverage, to revoke their elections for the balance of the Plan Year
and to elect to receive coverage under the new or significantly
improved Benefit Option on a prospective basis.

b. Permit Participants who elected coverage under a Benefit Option
providing Similar Coverage to revoke their elections for the
" balance of the Plan Year and to elect to receive coverage under the
new or significantly improved Benefit Option on a prospective
basis.

To be effective, an Election Change must be made within the time
specified by the Plan Administrator.

Significant Curtailment with Loss of Coverage. If a Participant has a
significant curtailment under a Benefit Option that is a loss of coverage,
the Plan Administrator, in its sole discretion, may permit the affected
Participant to revoke his or her election of such Benefit Option and to
elect Similar Coverage on a prospective basis or to drop coverage if no
Benefit Option providing Similar Coverage is available. For this purpose,
a loss of coverage means a complete loss of coverage under a Benefit
Option, including the elimination of the Benefit Option, an HMO ceasing
to be available in the area in which the individual resides or the individual
losing all coverage under the Benefit Option by reason of a lifetime or
annual limitation. In addition, the Plan Administrator, in its sole
discretion, may treat the following as a loss of coverage:

a. - The withdrawal of a major hospital from a PPO network or a
substantial decrease in the physicians participating in a PPO
network or HMO;

b. The reduction in the benefits for which an employee or dependent

is currently in a course of treatment.
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c.  Any other similar fundamental loss of coverage.

To be:effective, an Election Change must be made within the time
specified by the Plan Administrator.

Significant Curtailment without a Loss of Coverage. If a Participant has a
significant curtailment under a Benefit Option that is not a loss of
coverage as described in paragraph 2 above, the Plan Administrator, in its
sole discretion, may permit the affected Participant to revoke his or her
election of such Benefit Option and to elect Similar Coverage on a
prospective basis. In no event will the Employee be permitted to drop
coverage. For this purpose, coverage under a Benefit Option will be
considered significantly curtailed only if there is an overall reduction in
coverage provided under the plan generally, such as through a significant
increase in the deductible, the copayment or the out-of-pocket cost
sharing. To be effective, an Election Change must be made within the
time specified by the Plan Administrator.

Changes in Coverage under a DCSA

a. A Participant may revoke his or her prior DCSA election and make
~anew election that reflects the change in dependent care provider.
. Such election shall be permitted regardless of whether the new
provider is a household employee or family member of the
. Participant or is a dependent of the Participant. To be effective, an
" Election Change must be made within 31 days of the date that the
" new dependent care provider first provide dependent care services.

b. A Participant may revoke his or her prior DCSA election and make
_anew election that corresponds with a change in the number of
* hours of work performed by a dependent care provider. To be
effective, the Election Change must be made within 31 days of the
date the hours of work are first reduced.

Changes in Coverage under Another Employer’s Plan. A Participant may
make an Election Change that corresponds with a change made under another
employer plan if:

a. The change made under the other employer plan was on account of an
event for which an Election Change is permitted under Code Section
- 125, or
b. - The period of coverage under the other employer plan is different than

under this Plan.
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To be Effective, the Election Change must be made within 31 days of the date
the coverage change is made under the other plan.

Notwithstanding the above, an Election Change is permitted only if it is
permitted under the terms of the relevant Component Plan. Any election
change to drop coverage will be effective only with respect to those
individuals who become covered under the other plan.

Loss of Other Group Health Coverage. An Eligible Employee may make
a prospective Election Change to add coverage for the Employee, spouse
or dependent, if coverage is lost under a group health coverage sponsored
by a governmental or educational institution, including the following:

a. A state’s children’s health insurance program under Title XXI of
the Social Security Act;

b. A medical care program of an Indian tribal government, the Indian
Health Service or a tribal organization;

C. A State health benefits risk pool; or
d. A foreign government group health plan.

To be effective, the Election Change must be made within 31 days of the
date the other coverage is lost.

Notwithstanding the above, this subsection D. does not apply to an
Election Change with respect to an HCSA or on account of a change in
cost under an HCSA.

E. Other Permissible Changes

1.

In the event a judgment, decree, or order (“Order”) resulting from a
divorce, legal separation, annulment, or change in legal custody (including
a national medical support order) requires health coverage for an Eligible
Employee's child, the Plan may:

a. Change the Employee's election to provide coverage for the child
if the Order requires coverage under the plan maintained by the
Employer, or

b. Permit the Employee to make an Election Change to cancel
coverage for the child if the Order requires another individual to
provide coverage and coverage is actually provided. To be

~ effective, an Election Change must be made within 31 days of the
- date the Order is issued to the Employee.
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Medicare and Medicaid

a. . If an Eligible Employee or the Employee’s Spouse or Dependent
covered under a Health Benefit Plan Option enrolls for coverage
under Medicare or Medicaid, the Employee may make an Election
Change to cancel health coverage with respect to that individual.

b. If an Eligible Employee or the Employee’s Spouse or Dependent
enrolled in Medicare or Medicaid ceases to be eligible for such
coverage, the Employee may make an Election Change to enroll
the affected individual in a Health Plan Benefit Option as
otherwise permitted under the terms of the Component Plan.

To be effective, an Election ChangeA must be made within 31 days of the
date the individual enrolls for Medicare or Medicaid as described above or
loses eligibility for such coverage, as applicable.

F. Family and Medical Leavé

1.

Except as provided in paragraph 2. below, a Participant who goes on
unpaid FMLA Leave may:

a. Revoke his or her election under a Health Plan Benefit Option at
the onset of such leave or at any time during such leave; and

b. Revoke his or her election with respect to non-health benefits to
the same extent as employees who are on unpaid leaves of absence
other than FMLA Leave are permitted to revoke such elections.

Upon return from FMLA Leave, an Eligible Employee who has revoked an
election may choose to reinstate such election, provided, however, that an
Employer may require reinstatement of the election if employees who return
from a period of unpaid leave not covered by the FMLA are also required to
resume participation under a Benefit Option upon return from leave.

A Participant shall not be permitted to revoke his or her election if the
Employer continues the Participant's coverage while such Participant is on
FMLA Leave but allows the Participant to discontinue his or her share of the
contributions towards such coverage during the period of FMLA Leave. In
such event, the Employer may recover the Participant's share of
contributions when the Participant returns to work as provided in Section
3.05.

A Participant who is on FMLA Leave shall have the same right to make,
revoke or change elections as described in Section 3.03 and subsections
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A., B, C., D, and E. of this Section 3.07 as other employees participating
in the cafeteria plan who are working and are not on FMLA Leave.

Effective Date of Election Changes

An Election Change made pursuant to this Section 3.07 above shall be effective as of
the date such change is effective under the respective Component Plan, except that in
the case of an Election Change described in Section 3.07 A. above, other than
Election Change involving the addition of a new dependent through birth, adoption or
placement for adoption, such change shall be effective with the pay period which
begins coincident with or immediately following the date the new Election Form is
accepted by the Plan Administrator, regardless of when coverage becomes effective
under the Component Plan. With respect to the Benefit Options described in Articles
V and VI, such changes shall be effective with the pay period which begins
coincident with or immediately following the first day of the calendar month after the
date the new Election Form is accepted by the Employer.
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4.01

4.02

4.03

ARTICLE 1V

Contributions

Salary Reduction Contributions

A Participant may elect to reduce his Compensation for a Plan Year and to use such
amounts to purchase one or more benefits offered under one or more Component Plans
and under Articles V and VI of this Plan. The monetary amount associated with this
election constitutes Salary Reduction Contributions. Such Salary Reduction
Contributions shall be authorized by the Participant on the Election Form. Salary
Reduction Contributions are considered to be contributions made by the Employer on
behalf of a Participant.

The amount of the reduction in the Participant's Compensation for the Plan Year for the
coverage described in Articles V and VI of this Plan shall be the coverage amount elected
for each benefit by the Participant, subject to the limitations contained in those respective
Articles. The amount of the reduction in the Participant's Compensation for the Plan
Year for coverage under any Component Plan shall equal the Participant's share of the
cost of such coverage as determined by the Employer and specified on the Election Form
for the Plan Year.

Non-elective Employer Contributions

An Employer may make Non-elective Employer Contributions with respect to a
Participant for each Plan Year in such amounts as such Employer in its discretion may
from time to time determine. Such amounts shall be allocated in equal amounts to each
similarly-situated Participant.

A Participant may elect to waive coverage under the available Benefit Options as defined
in the terms of the Component Plans. Non-elective Employer Contributions that are not
allotted to Benefit Options shall be paid to the Employee in cash in accordance with Plan
procedures. ‘

Emplovee After-Tax Contributions

Under certain circumstances, a Participant may pay for coverage under certain Benefit
Options from Compénsation that has been subject to federal income taxes. The monetary
amount associated with these payments constitutes Employee After-Tax Contributions.
Employee After-Tax Contributions may be made for the following purposes:

A. To pay for coverage of a domestic partner or any other individual who may not be
treated as a dependent of the Participant under any applicable section of the Code;

B. To pay for continuation of coverage during unpaid FMLA Leave as described in
Section 4.05;
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C. To pay for continuation of coverage under the HCSA as described in Section 5.10;
or
D. For such other purposes as determined by the Plan Administrator on a

nondiscriminatory basis for all similarly situated Participants.

Contributions by Participants on Approved Leaves of Absence other than Unpaid FMLA
Leave '

A Participant who is on an approved leave of absence other than unpaid FMLA Leave
and who is otherwise eligible to continue to receive benefits under this Plan while on
such leave shall make contributions required to purchase benefits under the Plan as
provided below:

A. A Participant who is on a paid leave of absence shall have his Compensation
reduced in the same manner and in the same amount as if he was not on such
leave.

B. A Participant who is on unpaid leave of absence shall:

1. Make direct premium payments to the Plan each pay period. Such

payments shall be in the amount determined in accordance with the
Employer’s leave of absence policy.

2. Make contributions to the Plan in such other manner as may be agreed to
by the Plan Administrator and the Participant.

Contributions by Participants for Coverage Continued During Unpaid FML A Leave

A. Except as provided below, a Participant who continues coverage while on unpaid
FMLA Leave shall utilize the "pay-as-you-go" method to pay for such coverage.
Under the "pay-as-you-go" method, the Participant shall pay his or her share of the
cost of such coverage by making direct contributions to the Plan on the same
schedule as contributions would be made if the Participant was not on leave or
under any other payment schedule permitted under 29 CFR §825.210(c), under the
Employer's existing rules for payment by employers on other types of unpaid leave,
or under any other system voluntarily agreed to between the Participant and the
Employer that is not inconsistent with 26 CFR §1.125-3 or 29 CFR §825.210(c).

B. The Plan Administrator, in its sole discretion, may also permit a Participant to pay
for coverage continued during a period of FMLA Leave under either of the
following methods of payment:

1. Pre-pay method. Under the "pre-pay" method, a Participant pre-pays the
amounts due for coverage continued during the FMLA Leave period prior to
the commencement of the FMLA Leave, or
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Catch-up method. Under the "catch-up" method, the Participant pays for his
or her share of the cost of coverage continued during FMLA Leave after
returning from FMLA Leave. This method of payment may be utilized only
if the Employer and the Participant agree in advance of the coverage period
that:

a. The Participant elects to continue health coverage while on unpaid
FMILA Leave;
b. The Employer assumes responsibility for advancing payment of the

- premiums on the Participant's behalf during the FMLA Leave; and

c. - These amounts are to be paid by the Participant when the Participant
- returns from FMLA Leave.

Notwithstanding the above, the Employer may utilize the "catch-up" method
to recoup the Participant's share of the cost of continued coverage without
obtaining the prior agreement of the Participant under the following
circumstances:

a. The Employer chose to continue the Participant's coverage during
FMLA Leave and allowed the Participant to discontinue payment of
his or her share of the cost of coverage during the duration of such
leave; or

b. The Employer continued the coverage of a Participant who had
previously elected to continue coverage during FMLA Leave after
such Participant failed to make required payments.

Basis of Payment. Participant contributions under any method of payment may
be made on an after-tax basis. In addition, the Employer may permit a Participant
to make contributions on a salary reduction basis as follows:

l.

Contributions may be made on a salary reduction basis under the "pay-as
you go" method of payment to the extent that they are made from taxable
compensation due the Participant during the FMLA Leave period.

Contributions under the "pre-pay" method of payment may be made on a
salary reduction basis from any taxable compensation, provided that in the
event the period of FMLA Leave spans two Plan Years, pre-payment on a
salary reduction basis may not be made for the period of FMLA Leave that
falls in the subsequent Plan Year.

Contributions under the "catch-up" method of payment may be made on a
salary reduction basis from any available taxable compensation after the
Participant returns from FMLA Leave, provided that the Participant has not
made any other contributions towards such coverage on an after-tax basis.
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At the Employer's discretion, taxable compensation may also include
compensation attributable to unused sick days or unused vacation days.

D. Notwithstanding the above, in no event will the payment methods for Participants
on FMLA Leave be offered on terms less favorable as those offered to

Participants who are not on FMLA Leave.

Maximum Amount of Contributions

The maximum amount of Salary Reduction Contributions for each Plan Year is the sum
of the cost of the most expensive of the Benefit Options and the maximum allowable
contributions for the Health Care Spending Account, Dependent Care Spending Account
and Health Savings Account, as set forth in Articles V and VI, reduced by the maximum
amount of Non-elective Employer Contributions for such Plan Year.

The maximum amount of Non-elective Employer Contributions for any Plan Year is the
maximum amount determined by the Employer and specified on the Election Form for
each Plan Year, which is incorporated by reference herein.

If a new Employee becomes a Participant after a Plan Year has commenced, the
maximum amount of Salary Reduction Contributions and Non-elective Employer
Contributions made available to such Participant for the balance of the Plan Year shall be
prorated on the basis of the number of Contribution Pay Periods remaining in such Plan
Year. '
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5.02

ARTICLE V

Health Care Spending Account Plan

Health Care Spending Account

The Benefit Option described in this Article is intended to quality as a nontaxable
employee benefit under Section 105 of the Code, providing health care benefits to
Participants. The provisions of this Article are to be interpreted in a manner consistent
with the requirements of Section 105 and Section 125 of the Code. All other provisions
of this Plan shall be applied to, and will govern with respect to, this Health Care
Spending Account Plan, unless expressly contradicted by a provision within this Article
or by a provision of any applicable law or regulation.

Definitions

The following definitions shall apply for the purposes of this Article V:

A. “Authorized Representative” means an individual who has been designated in
writing by claimant as authorized to file and pursue a claim or to file an appeal on a
claimant's behalf. An assignment for purposes of payment to a health care provider
does not constitute the appointment of an authorized representative under these

claims procedures.

B. “Dependent” means an individual who is a dependent of the Participant as defined

in Section 152 of the Internal Revenue Code, without regard to subsections (b)(1),
(b)(2) and (d)(1)(B).

C. “Eligible Expense” means any expense that meets all of the following requirements:
1. Itis an expense for medical care as defined in Section 213(d) of the Code,

excluding premiums paid for other health insurance or plan coverage:
2. It is incurred by the Participant, the Participant’s spouse or a Dependent.

3. It is neither covered, paid for nor reimbursed under an insurance policy or
any health plan other than this Health Care Spending Account.

4. It is incurred with respect to a Plan Year while the individual is a
Participant under this Benefit Option;

5. It is an expense for which adequate substantiation has been provided.

For purposes pf subparagraph 4. above, an expense shall be deemed “incurred” as
of the date the service is rendered or purchases are made from which the expense
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arises, regardless of when the Participant or his Dependent was actually billed or
paid for the expense. In the case of supplies such as eyeglasses or prescription
medications, such supplies are deemed to be incurred at the time they are ordered,
not when paid for or received. Certain dental procedures such as crowns, bridges
and root canal services are deemed incurred on the date initially started.

Orthodontic expenses shall be considered incurred in accordance with the
following rules: Up to one-third of the total treatment expense shall be
considered incurred on the date treatment begins. The remainder of the expenses
shall be pro-rated over the course of the treatment, with each portion considered
incurred as of the date of the provider’s regular billing cycle. In the event that the

employee pays the entire expense prior to the end of the course of treatment,

expenses shall be considered incurred on an equal monthly basis.

An expense is “incurred with respect to a Plan Year” if it is incurred during such
Plan. ‘

5.03  Establishment of Health Care Spending Accounts

A Health Care Spending Account shall be established for each Plan Year with respect to
each Participant who has elected to receive the Health Care Spending Account Benefit
Option for the Plan Year. Subject to Section 5.04, a Participant’s Health Care Spending
Account shall be credited with the sum of the dollar amount that the Participant has
elected to contribute to the HCSA for the Plan Year through Salary Reduction and the
dollar amount of any Non-elective Employer Contributions allocated to a Participant’s
Health Care Spending Account. A Participant's Health Care Spending Account for each
Plan Year shall be debited from time to time in the amount of any payment made
pursuant to Section 5.07.

5.04 Limitations on Contributions

A.

The maximum amount of Salary Reduction Contributions and Non-elective
Employer Contributions that a Participant may elect to allocate to this benefit is
$5,000 for any Plan Year. The minimum amount that a Participant may elect to
contribute with respect to any Plan Year is $26.

Except as provided by Section 4.05 and Section 5.05, the amount of Salary
Reduction Contributions for the Plan Year shall be contributed in substantially
equal payments throughout the Plan Year. The number of payments shall equal
the number of Contribution Pay Periods (as are expected to occur with respect to
an individual Participant) in the Plan Year, or portion thereof, during which the
Employee is a Participant in this Plan. The payments shall be made on each pay
date during which the individual is a Participant.
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C. Subject to the terms of Section 5.06, the maximum benefit payable by this Plan
for reimbursement of a Participant's Eligible Expenses shall be equal to the Salary
Reduction Contributions and Non-Elective Employer Contributions.

5.05 Limitation on Changes in Elections

A Participant may revoke his Health Care Spending Account election and make a new Health
Care Spending Account election with respect to the remainder of the Plan Year in accordance
with the terms of Section 3.07 of this Plan. In the event a Participant makes a new election,
the amount of the new election, reduced by the amount of prior reimbursements for that Plan
Year, shall be applicable only to Eligible Expenses incurred after the date the election is
effective.

5.06 Limitations on Benefits

No reimbursement shall be made to a Participant with respect to any Plan Year from a
Health Care Savings Account for any expense:

A. That was not an Eligible Expense;
B. That was not incurred during such Plan Year;

C. That was submitted after the earlier of thirty (30) days following the date of
termination of employment or the last day of July of the following Plan Year, or

D. That, when taken together with prior reimbursements received by the Participant
for that Plan Year, exceeds the amount of the Participant's Health Care Savings
Account election for the Plan Year in effect on the date such expense was
incurred. ‘

5.07 Claims for Reimbursément

A. Except as provided in paragraph B. below, a Participant must request
reimbursement of Eligible Expenses, as applicable, by completing the appropriate
application form that includes:

1. A written statement or confirmation from an independent third party
stating that the Eligible Expense has been incurred and the amount of such
expense;

2. A written statement or confirmation from the Participant that the Eligible

Expense has not been reimbursed or is not reimbursable under any other
health plan coverage; and

3. Such other information as the Claim Administrator may from time to time
require.
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The request shall be accompanied by explanations of benefits, bills, invoices,
receipts or other statements or certifications showing the amounts of such
expenses, together with any additional documentation that the Claim
Administrator may require. Such application may be made before or after the
Participant has paid such expense, but not before the Participant has incurred such
expense.

B. Notwithstanding the above, through contractual arrangement, certain Eligible
Expenses incurred by individuals enrolled in a Health Plan Benefit Option may be
automatically submitted to the Claim Administrator on behalf of the Participant
without the need for the Participant to submit a claim for reimbursement or to
provide additional substantiation.

C. Payment of claims shall be made directly to Participant seeking reimbursement,
and shall not be made directly to the provider of any services giving rise to such
claim. Except for expenses or automatically submitted as described in paragraph
B. above, the Participant must submit the application for reimbursement of
expenses for a Plan Year no later than the last day of July following the Plan Year
with respect to which the Eligible Expense was incurred. Reimbursement will be
made as soon as practical after complete documentation has been submitted by the
Participant and approved by the Claim Administrator but in no event later than the
time specified in Section 5.09. In the event of the Participant's death, the
Participant's spouse (or if none, the Participant's executor or administrator) may
apply on the Participant's behalf for reimbursements permitted under this Article.

5.08 Determination of Claims

A. - A claimant will receive written notification of any claim denial within 90 days after
receipt of the claim or receipt of any information requested by the Claim
Administrator as necessary to decide the claim. The period may be extended an
additional 90 days if necessary due to matters beyond the control of the Plan,
provided the Claim Administrator notifies the claimant of the circumstances that
require the extension prior to the expiration of the initial 90-day period.

B. Notification of any claim denial shall be provided within the applicable time frame
described in A. above.

5.09 Procedures for Appeéling a Claim Denial

A A claimant shall have 60 days following receipt of a notification of a claim denial in
which to appeal the determination to the Plan Administrator.

B. Notification of a claim denial on review shall be provided no later than 60 days
after receipt of the claimant’s request for review of the denial. This period may
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be extended an additional 60 days with advance notice from the Plan

Administrator.
C. The decision of the Plan Administrator is final.
D. Authorized Representatives. A claimant's Authorized Representative may act on

behalf of a claimant at any stage of these claims procedures. Once an Authorized
Representative has been appointed, the Plan shall direct all information and notices
to the Authorized Representative. The claimant shall be copied on all notifications
regarding decisions unless the claim provides specific written direction otherwise.
Any reference to a claimant in these claims procedures is intended to include the
claimant's Authorized Representative.

5.10 Continuation of Coverage

A. FMLA Leave

1.

A Participant who is on an unpaid FMLA Leave may choose to maintain
his coverage under the Health Care Spending Account Benefit Option for
the duration of his FMLA Leave at the level and under the conditions that
such coverage would have been provided if he had continued in active
employment. The Participant's right to maintain such coverage will
terminate when:

(a) The Participant terminates employment by either notifying the
- Employer that he does not intend to return from FMLA Leave or
' by failing to return from FMLA Leave when such leave is
exhausted,

(b) The Participant’s employment would have terminated and
coverage would have been lost if he had not taken FMLA Leave as
the result of lay-off or the down-sizing of the Employer; or

() The Participant fails to make a required contribution for such
coverage, if any, within the later of 30 days of the date due or 15
days after the Employer notifies the Employee that his coverage

~will end for failure to make required contributions. Coverage shall
cease as of the last day of the period for which the last contribution
" was made.

Particji:pant contributions for continuing coverage under the Health Care
Spending Account shall be made in accordance with the terms and

condif[ions of Section 4.06.

At the expiration of the FMLA Leave, a Participant whose coverage had
ceased either because he had revoked his HCSA election pursuant to Section
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3.07 or because he had failed to make required contributions may resume
coverage by making contributions to his Health Care Spending Account. To
the extent required by law, the Participant shall be given the choice between:

(a) Resuming coverage at the level in effect immediately prior to his
FMLA Leave and making up any contributions that were not made
during the FMLA Leave, or

- (b) Resuming coverage at a level that is reduced on a pro rata basis for

. the period during the FMLA Leave for which no contributions were
. made with contributions due in the same monthly amount payable
. immediately prior to FMLA Leave.

In both instances, the coverage level shall be reduced by prior
reimbursements.

In no event shall a Participant receive reimbursement for Eligible Expenses
incurred while coverage under the Health Care Spending Account was not in
effect.

B. COBRA and USERRA

1.

A former Participant or other qualified beneficiary, as defined in Section
4980B(g)(1) of the Code, who has a qualifying event, as defined in Section
4980B(f)(3) of the Code, may elect to continue his or her coverage under
the Health Care Spending Account Benefit Option under COBRA.
Coverage under an HCSA that qualifies as an “excepted benefit” under
Treasury Regulation §54.9831-1(c)(3)(v) may be continued for the
remainder of the Plan Year in which the qualifying event occurs. Coverage
under an HCSA that does not qualify as an “excepted benefit” under
Treasury Regulation §54.9831-1(c)(3)(v) may be continued as provided in
Section 4980B()(2) of the Code.

To continue coverage under COBRA, a Participant must make direct and
timely. contributions to the Employer. The amount of the contributions
may be subject to a surcharge in the sole discretion of the Plan Sponsor, but
shall not exceed the maximum permitted under applicable federal law. To
the extent required by COBRA, a qualified beneficiary who has elected to
exercise his continuation of coverage rights under COBRA shall be treated
as a Participant under the Plan. If continuation coverage is elected,
coverage shall be maintained and Eligible Expenses shall be reimbursed as
provided in this Article V.

A Participant who is on a Military Leave may elect to continue his or her

coverage under the Health Care Spending Account Benefit Option beyond
the date such coverage would otherwise terminate by making direct and
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timely contributions to the Employer for the period during which such
coverage is required to be maintained under USERRA. Continuation of
coverage under this paragraph 2. shall run concurrently with the
continuation of coverage provided in paragraph 1. The amount of the
contributions shall not exceed the maximum permitted under applicable
federal law. To the extent required by USERRA, a qualified beneficiary
who has elected to exercise his continuation of coverage rights under
USERRA shall be treated as a Participant under the Plan. If continuation
coverage is elected, coverage shall be maintained and Eligible Expenses
shall be reimbursed as provided in this Article V.

3. If an election to continue coverage under this provision is not made, coverage
under the Health Care Spending Account Benefit Option will terminate on
the last day of the pay period for which a required contribution was made.
Reimbursement shall be made only for Eligible Expenses incurred prior to
the date coverage under the Health Care Spending Account terminated and
only if a request for reimbursement is made as provided in Sections 5.07 and
5.08. No such reimbursement shall exceed the amount of the Participant's
election for the Plan Year on the day the Eligible Expense was incurred less
prior reimbursements for such Plan Year.

4. The right of a Participant or other qualified beneficiary to continuation
coverage under COBRA shall terminate effective as of the last day of the
Plan Year in which the qualifying event occurs, or, if earlier, on the date
one of the events specified in Section 4980B(f)(2)(B)(ii) or (iii) of the Code
occurs. The right of a Participant beneficiary to continuation coverage
under USERRA shall terminate on the earlier of the date such coverage is
terminated for failure to pay a required premium or such coverage is no
longer required to be maintained under USERRA.

Forfeitures

A.

Any balance remaining in a Participant’s Health Care Spending Account for any
given Plan Year on the last day of July immediately following the end of the Plan
Year shall be forfeited as soon as practicable after the period of time necessary for
the Administrator to give due consideration to all requests for reimbursement.

In the event that the total amounts credited to all Health Care Spending Accounts
for a Plan Year exceed total reimbursements for such Plan Year, the excess
amounts shall not be retained by the Employer, but shall be: (1) used to defray
reasonable administrative expenses; (2) applied to reduce employee contributions
for the next Plan Year; and/or (3) returned to participants on a per capita basis;
provided however, that in no event will contributions be returned or allocated to a
Participant on the basis of the amounts that were forfeited by such Participant and
provided, further, that such allocations shall be made in a nondiscriminatory
manner.
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C. In the event a Participant fails to present a reimbursement check for payment
within 12 months of issuance, the benefits represented by such check shall be
forfeited. Such forfeited amounts shall be applied toward the administrative
expenses of the Plan or shall revert to the Employer.

Mandatory Reduction of Contributions

The Plan Administrator retains the right to reduce any Participant's allocation of Salary
Reduction Contributions to this account if necessary to prevent this Plan from being
considered discriminatory under Code Section 125 or Code Section 105(h). Any action
taken by the Plan Administrator under thls Sectlon shall be carried out in a uniform and
nondiscriminatory manner. '
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ARTICLE VI
Dependent Care Spending Account

Dependent Care Spending Account

The Benetit Option described in this Article is intended to qualify as a nontaxable
Employee benefit under Section 129(a) of the Code, providing dependent care assistance
benefits to Participants. The provisions of this Article are to be interpreted in a manner
consistent with the requirements of Section 125 and Section 129 of the Code. All other
provisions of this Plan shall be applied to, and will govern with respect to, this Dependent
Care Spending Account Benefit Option, unless expressly contradicted by a provision
within this Article or by a provision of any applicable law or regulation.

Definitions
The following definitions shall apply for the purposes of this Article VI:
A. “Applicable S‘tatutory Limit” means the smallest of the following:

1. The amount specified in Section 6.04 as determined by the Participant’s
marital and filing status;

2. The Participant’s earned income for the calendar year; or

3. If the Participant is married at the end of the calendar year, the spouse’s
earned income for such calendar year, provided, however, that the earned
income of a spouse who is a student or incapable of self-care shall be
determined as provided in Section 21(d)(2) of the Code.

For purposesjbf this definition, “earned income” shall have the meaning set out in
Section 129(e)(2) of the Code.

B. “Dependent” ineans a “qualifying individual” as defined in Section 21(b)(1) of
the Code.
C. “Dependent Care Spending Account Balance” means the amount of contributions

allocated to the Participant's Dependent Care Spending Account as of the last day
of the pay period ending immediately before the date the expense is submitted.

D. “Eligible Expenses” means expenses that meet each of the following
requirements:

1. They are considered employment-related expenses as defined in Section
21(b)(2) of the Code and the regulations thereunder.
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2. They are for services which are provided during a period of time during
which the Employee was a Participant under this Plan and had elected to
participate in this Dependent Care Spending Account Benefit Option
(regardless of when the Participant was actually billed or paid for those
services), and which are provided while such election was in effect.

3. They ére expenses for which the Participant has provided adequate
substantiation. ’

Establishment of Dependent Care Spending Account

A Dependent Care Spending Account shall be established for each Plan Year with respect
to each Participant who has elected to receive the Dependent Care Spending Account
Benetit Option for the Plan Year. As of each date Compensation is paid to the
Participant in such Plan Year, an amount equal to the reduction, if any, to be made in
such Compensation in accordance with the Participant's election shall be credited to a
Participant's Dependent Care Spending Account for each Plan Year as Elective Employer
Contributions. A Participant's Dependent Care Spending Account for each Plan Year
shall be debited from time to time in the amount of any payment under Section 6.08.

Limitations on Contrfbutions.

The maximum amount of Salary Reduction Contributions and Non-elective Employer
Contributions that a Participant may elect to allocate to this benefit is $5,000 for any Plan
Year (or $2,500 in the case of a married Participant who is filing “separately” with regard
to the Internal Revenue Service Form 1040). The minimum amount that a Participant
may elect to contribute with respect to any Plan Year is $26.

Timing of Contributions

Except as may be permitted under Section 3.07, the amount of Salary Reduction
Contributions for the Plan Year shall be contributed in-substantially equal installments
during the Plan Year. The number of installments shall equal the number of Contribution
Pay Periods in the Plan Year, or portion thereof, during which the Employee is a
Participant in this Plan. The installments shall be made on each Contribution Pay Period
during which the indlividual is a Participant.

Limitation on Electién Changes

A. A Participant may revoke his Dependent Care Spending Account election and
make a new Dependent Care Spending Account election with respect to the
remainder of the Plan Year in accordance with the terms of Section 3.07 of this
Plan. In the event a Participant makes a new election, the amount of the new
election, reduced by the amount of prior reimbursements for that Plan Year, shall
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be applicable only to Eligible Expenses incurred after the date the election is
effective.

A Participant may revoke his Dependent Care Spending Account election on a
retroactive basis during the Plan Year if at the time of the election and at all times
thereafter, the Participant did not have a Dependent, as defined in Section 6.02 A.
above and the election clearly was based on a mistake of fact, as determined by
the Plan Administrator.

Limitations on Reimbursements

No reimbursement shall be made to a Participant with respect to any Plan Year for any

expense:

A. That was not an Eligible Expense;

B. That was not incurred during such Plan Year;

C. That was submitted after the earlier of thirty (30) days following the date of
termination of employment or the last day of July of the following Plan Year; or

D. That exceeds the lesser of the following:

1. The amount of the Participant's election for the Plan Year in effect on the
date such expense was incurred reduced by the amount of prior
reimbursements made for that Plan Year. '

2. The Participant's current Dependent Care Spending Account Balance.

In the event the expense for which reimbursement is sought exceeds subparagraph
2. but not subparagraph 1., the amount of the expense in excess of subparagraph
2. will be held for future reimbursement consideration within that current Plan
Year.

In addition, no reimbursement will be made to the extent that such reimbursement, when
combined with the amount of prior reimbursements made for that Plan Year, would
exceed the Participant’s Applicable Statutory Limit.

Claims for Reimbursement

A.

A Participant must request reimbursement of Eligible Expenses by completing the
appropriate application form that includes:

1. A written statement from an independent third pérty stating that the
Eligible Expense has been incurred-and the amount of such expense;
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2. The name and address social security number or tax identification number
of the person, organization or entity to whom the Eligible Expense was or
will be paid, or in the case of an organization exempt from tax under
Section 501(c)(3) of the Code, the name and address of such organization;
and : ‘

3. Such other information as the Claim Administrator may from time to time
require.

The request shall be accompanied by bills, invoices, receipts or other statements
or certifications showing the amounts of such expenses, together with any
additional documentation that the Claim Administrator may require. Such
application may be made before or after the Participant has paid such expense, but
not before the Participant has incurred such expense.

A Participant may submit proof of payment for reimbursement consideration at
any time on or before the last day of July following the close of the Plan Year in
which the Eligible Expenses were incurred. Reimbursement will be made for
Eligible Expenses as soon as practical after complete documentation has been
submitted by the Participant and approved by the Claim Administrator. In the
event of the Participant's death, the Participant's spouse (or if none, the
Participant's éxecutor or administrator) may apply on the Participant's behalf for
reimbursements permitted under this Article.

6.09 Determination of Claims

A.

A claimant will receive written notification of any claim denial within 90 days after
receipt of the claim or receipt of any information requested by the Claim
Administrator as necessary to decide the claim. The period may be extended an
additional 90 days if necessary due to matters beyond the control of the Plan,
provided the Claim Administrator notifies the claimant of the circumstances that
require the extension prior to the expiration of the initial 90-day period.

Notification of any claim denial shall be provided within the applicable time frame
described in A. above.

6.10  Procedures for Appealing a Claim Denial

A

A claimant shall have 60 days following receipt of a notification of a claim denial in
which to appeal the determination to the Plan Administrator.

Notification (‘j'f a claim denial on review shall be provided no later than 60 days
after receipt of the claimant's request for review of the denial. This period may be

extended an additional 60 days with advance notice from the Plan Administrator.

The decision of the Plan Administrator is final.
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Forfeitures

Any balance attributable to Salary Reduction Contributions and Non-elective Employer
Contributions, if applicable, for any given Plan Year remaining in a Participant's account
on the last day of July immediately following the end of the Plan Year in which such
contributions were made will be forfeited as soon as practicable after the period of time
necessary for the Administrator to give due consideration to all requests for reimbursement.

In the event that the fotal amounts credited to all Dependent Care Spending Accounts for
a Plan Year exceed total reimbursements for such Plan Year, the excess amounts may be
retained by the Employer or, may be: (1) used to defray reasonable administrative
expenses; (2) applied to reduce employee contributions for the next Plan Year; and/or (3)
returned to participants on a per capita basis; provided however, that in no event will
contributions be returned or allocated to a Participant on the basis of the amounts that
were forfeited by such Participant and provided, further, that such allocations shall be
made in a nondiscriminatory manner.

In the event a Participant fails to present a reimbursement check for payment within 12
months of issuance, the benefits represented by such check shall be forfeited. Such
forfeited amounts shall be applied toward the administrative expenses of the Plan or shall
revert to the Employer.

Mandatory Reduction of Contributions

The Plan Administrator retains the right to reduce any Participant's allocation of Salary
Reduction Contributions to this account in accordance with the terms of Section 3.06 of
this Plan. B

Statements )

Each Participant th': has had contributions made to a Dependent Care Spending Account
during the Plan Year shall be furnished with a written statement showing a reasonable
estimate of the amount of Eligible Expenses reimbursed from the account in accordance
with applicable provisions of this Plan with respect to such Plan Year.
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ARTICLE VlI

Amendment or Termination

Right to Amend

The City Council through a formal resolution (or any person, entity, committee or group
duly authorized by such City Council), shall have the right to make at any time any
modification, amendment or amendments to this Plan; however, no amendment shall
have any retroactive adverse effect on a Participant, unless the City Council determines
such amendment is necessary or desirable to comply with applicable law.

Right to Terminate

The City Council, through a formal resolution (or any person, entity, committee or group
duly authorized by the City Council), shall have the authority to terminate the Plan at any
time in whole or in part; but in no event shall such termination prejudice any claim or
benefit under the Plan that was incurred but not paid prior to the termination date.
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ARTICLE VIII

Administration

Plan Administrator

The Plan Sponsor shall be the Plan Administrator. The Plan Administrator’s principal
duty shall be to see that the Plan is carried out, in accordance with its terms, for the
exclusive benefit of persons entitled to participate in the Plan without discrimination
among them.

Powers and Duties

The Plan Administrator shall have full power to administer the Plan in all of its details,
subject to applicable requirements of law. For this purpose, the Plan Administrator's
powers will include, but will not be limited to, the following discretionary authority, in
addition to all other powers provided by this Plan:

A.

To establish a funding policy and method consistent with the objectives of the
Plan and as required by law.

To determine and set the cost associated with each Benefit Option offered under
this Plan. Such cost can be changed at any time prior to or during a Plan Year
without prior notification to Participants or to the Employer.

To make and enforce such rules and regulations as it deems necessary or proper
for the efficient administration of the Plan, including the establishment of any
claims procedures that may be required by applicable provisions of law.

To interpret the Plan, its interpretation in good faith to be final and conclusive on
all persons claiming benefits under the Plan.

To decide all questions concerning the Plan and the eligibility of any person to
participate in the Plan.

To appoint such agents, counsel, accountants, consultants and other persons as
may be required to assist in administering the Plan.

To allocate and delegate its responsibilities under the Plan and to designate other
persons to carry out any of its responsibilities under the Plan, including, but not
limited to, delegating certain claims administration duties to a claims
administrator, provided that any such allocation, delegation or designation shall
be set out in a written instrument executed by the Plan Administrator and the
designated party.
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H. To communicate to any insurer or other supplier or administrator of benefits
under this Plan in writing all information required to carry out the provisions of
the Plan.

L. To notify the Participants in writing of any substantive amendment or termination

of the Plan or of a change in benefits available under the Plan.
J. To terminate any Affiliate’s adoption of the Plan at any time.

Notwithstanding the provisions of this section, the powers and duties allocated to the Plan
Administrator and described in this section shall only be applicable with respect to a
claim arising under the Benefit Options or to the administration of the Benefit Options to
the extent that such power or duty is not allocated (either expressly or by implication) to
the individual(s) or entity appointed to serve as administrator of any of the Benefit
Options.

Examination of Records

The Plan Administrator will make available to each Participant such records under the
Plan as pertain to him, for examination at reasonable times during normal business hours.

Reliance on Tables, etc.

In administering the Plan, the Plan Administrator will be entitled to the extent permitted
by law to rely conclusively on all tables, valuations, certificates, opinions and reports that
are furnished by, or in accordance with the instructions of, the administrators of any of
the plans offered within the Plan, or by accountants, counsel or other experts employed or
engaged by the Plan' Administrator.

Nondiscriminatory Exercise of Authority

Whenever, in the administration of the Plan, any discretionary action by the Plan
Administrator is required, the Plan Administrator shall exercise its authority in a
nondiscriminatory manner so that all persons similarly situated will receive substantially
the same treatment.

Standard of Review

The Plan Administrator shall perform its duties as the Plan Administrator and in its sole
discretion shall determine appropriate courses of action in light of the reason and purpose
for which this Plan is established and maintained. In particular, the Plan Administrator
shall interpret all Plan provisions, and make all determinations as to whether any
particular Participant is entitled to receive any benefit under the terms of this Plan, which
interpretation shall be made by the Administrator in its sole discretion. Any construction
of the terms of the Plan that is adopted by the Plan Administrator and for which there is a
rational basis shall be final and legally binding on all parties.
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Any interpretation of the Plan or other action of the Plan Administrator shall be subject to
review only if such interpretation or other action is without rational basis. Any review of
a final decision or action of the Plan Administrator shall be based only on such evidence
presented to or considered by the Administrator at the time it made the decision that is the
subject of review.
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ARTICLE IX

Miscellaneous Provisions

Information to be Furnished

Participants shall provide the Plan Administrator with such information and evidence and
shall sign such documents, as may reasonably be requested from time to time, for the
purpose of administration of the Plan.

Limitation of Rights

Neither the establishment of the Plan nor any amendment thereof, nor the payment of any
benefits, will be construed as giving to any Participant or other person any legal or
equitable right against the Plan Sponsor, except as provided herein.

Governing Law

This Plan shall be construed, administered and enforced according to the laws of
California except as may be preempted by federal law.

Facility of Payment

If the Plan Administrator deems any person entitled to receive any amount under the
provisions of this Plan incapable of receiving or disbursing the same by reason of
minority, death, illness or infirmity, mental incompetence or incapacity of any kind, the
Plan Administrator may, in its discretion, take any one or more of the following actions:

A. Apply such amount directly for the comfort, support and maintenance of such
person.
B. Reimburse any person for any such support previously supplied to the person

entitled to receive any such payment.

C. Pay such amount to a legal representative or guardian or any other person selected
by the Plan Administrator for the comfort, support and maintenance of the person
entitled to receive such amount, including without limitation, any relative who
had undertaken, wholly or partially, the expense of such person's-comfort, care
and maintenance, or any institution caring for such person. The Plan
Administrator may, in its discretion, deposit any amount due to a minor to his
credit in any savings or commercial bank of the Plan Administrator's choice.

38



9.05

9.06

9.07

9.08

. | ‘ ‘ | .

Lost Payee

Any amount due and payable to a Participant or beneficiary shall be forfeited if the Plan
Administrator, after reasonable effort, is unable to locate the Participant or beneficiary to
whom payment is due. Such forfeited amounts shall be applied toward the administrative
expenses of the Plan, or shall revert to the applicable Employer. However, any such
forfeited amount will be reinstated through a special contribution to the Plan by the
Employer and become payable if a claim is made by the Participant or beneficiary. The
Plan Administrator shall prescribe uniform and nondiscriminatory rules for carrying out
this provision.

No Guarantee of Tax Consequences

Notwithstanding anything herein to the contrary, the Employer neither insures nor makes
any commitment or guarantee that any amounts paid to a Participant pursuant to the Plan
or any amounts by which a Participant's wages are reduced pursuant to Article III will be
excludable from the Participant's gross income for federal, state or local income tax
purposes. It shall be the obligation of each Participant to notify the Employer if the
Participant has reason to believe that any payment made or to be made to the Participant
pursuant to the Plan is not excludable from the Participant's gross income for federal,
state or local income tax purposes.

Funding

Payments due under the Plan will be made from the general assets of the Employer or
otherwise provided by a third party insurance company with whom the Plan
Administrator has contracted to provide certain benefits, and no funds will be placed in
escrow or earmarked to pay benefits.

Indemnification of Emplover by Participant

If a Participant receives one or more payments in accordance with applicable Plan
provisions that are not for eligible dependent care expenses or eligible medical expenses,
such Participant shall indemnify and reimburse the Employer for any liability it may
incur for failure to withhold federal, state or local income tax or Social Security tax from
such payments. Such indemnification and reimbursement shall not exceed the sum of the
amount of additional federal and state income tax that the Participant would have owed if
the payments had been made to the Participant as regular cash Compensation plus the
Participant's share of any Social Security tax that would have been paid on such
Compensation. '
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ARTICLE X

Provision Of Protected Health Information To Employer

Permitted Disclosures of Protected Health Information

Unless otherwise permitted or required by law, and subject to obtaining written
certification pursuant to Section 13.04, the Component Plan that is a Health Plan as
defined in 45 CFR §160.103 may disclose Protected Heath Information (as defined in 45
CFR §160.103) to an Employer only for the purpose of enabling an Employer to perform
administrative functions related to the treatment, payment and health care operations of
such Health Plan as defined in 45 CFR §164.501.

In no event shall an Employer be permitted to use or disclose Protected Health
[nformation in a manner that is inconsistent with 45 CFR §164.504(f).

Conditions of Disclosure

The Employer agrees that with respect to any Protected Health Information disclosed to it
by the Health Plan that it shall:

A. Not use or further disclose the Protected Health Information other than as
permitted or required by the Health Plan or as required by law.

B. Ensure that any agents, including a subcontractor, to whom it provides Protected
Health Information received from the Health Plan agree to the same restrictions
and conditions that apply to the Employer with respect to Protected Health

Information. .

C. Not use or disclose the Protected Health Information for employment-related
actions and decisions or in connection with any other benefit or employee benefit
plan of the Employer.

D. Report to the Health Plan any use or disclosure of the information that is

inconsistent with the uses or disclosures provided for of which it becomes aware.

E. Make available Protected Health Information in accordance with 45 CFR

§164.524.

F. Make availa‘ble Protected Health Information for amendment and incorporate any
amendments to Protected Health Information in accordance with 45 CFR
§164.526.

G. Make available the information required to provide an accounting of disclosures

in accordance with 45 CFR §164.528.
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Make its internal practices, books, and records relating to the use and disclosure
of Protected Health Information received from the Health Plan available to the
Secretary of Health and Human Services for purposes of determining compliance
by the Health Plan with subpart E of 45 CFR §164.

If feasible, return or destroy all Protected Health Information received from the
Health Plan that the Employer still maintains in any form and retain no copies of
such information when no longer needed for the purpose for which disclosure was
made, except that, if such return or destruction is not feasible, limit further uses
and disclosures to those purposes that make the return or destruction of the
information infeasible. '

Ensure that the adequate separation between the Health Plan and Employer,
required in 45 CFR §504(f)(2)(iii), is satisfied.

If the Employer receives electronic protected health information, as defined in 45
CFR §160.103, it shall:

1. Implement administrative, physical and technical safeguards that
reasonably and appropriately protect the confidentiality, integrity and
availability of electronic PHI that it creates, receives, maintains or
transmits on behalf of the Plan;

2. Ensure that the adequate separation between the Plan and the Employer
with respect to electronic protected health information is supported by
reasonable and appropriate security measures;

3. Ensure that any agent, including a subcontractor, to whom it provides
electronic protected health information to implement reasonable and
appropriate security measure to protect the electronic protected health
information; and

4. Report to the Plan any security incidents of which it becomes aware
concerning electronic protected health information.

10.03 Separation Between Health Plan and Emplovers

To satisfy the requirements of Section 10.02 J. above, the following conditions shall

apply:

A.

Protected Health Information may only be used and/or disclosed by the Plan to
employees employed in the human resources department of an Employer who are
engaged in activities related to plan administration functions, or in other
departments that have oversight responsibility for the plan, including employees
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with oversight responsibility for claims payment and third party claims
administration

B. The access to and use of Protected Health Information by the individuals
described in Section 13.03 A. above shall be restricted to the plan administration
functions that the Employer performs for the Health Plan.

C. An individual described in Section 10.03 A. above who fails to comply with the
provisions of the plan document relating to the use and disclosure of Protected
Health Information shall be subject to disciplinary action under the Employer's
established policies and procedures.

10.04 Certification

The Health Plan shall disclose Protected Health Information to an Employer only upon
the receipt of a certification that the plan document has been amended to incorporate the
provisions of 45 CFR §164.504(£)(2)(ii), and that the Employer agrees to the conditions
of disclosure set forth in Section 10.02. The Health Plan shall not disclose Protected
Health Information to the Employer as otherwise permitted herein unless the statement
required by 45 CFR §164.520(b)(1)(iii)(C) is included in the appropriate notice.

IN WITNESS WHEREOF, :the Plan Sponsor has caused this Plan to be executed in its name and
behalf effective the 1% day of July, 2009, by its designee thereunto duly authorized.

THE CITY OF SAN DIEGO

Signature

Printed Name

Title
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CITY OF SAN DIEGO
SECTION 125 PLAN

APPENDIX A
A Participant in this Plan may elect coverage under the following Component Plans:
1. HealthNet HMO
2. HealthNet PPO
3. Kaiser Medical Plan
4. Sharp Health Plan HMO
5. MEA - Sharp HMO
6. Concordia Plus DHMO
7. Concordia Preferred DPO
8. MEA DeltaCare PMI DHMO
9. MEA Delta DPO
10. Local 127 Safeguard HMO
11. Local 127 Safeguard PPO
12. Blue Shield of CA / MESVision
13. MEA EyeMed Premier
14. Health Care Spending Account Plan
15. Dependent Care Spending Account Plan
16. Basic Term Life Insurance with AD&D
17. City of San Diego 401(k) Plan

18. Eligible AFLAC coverages



