
*

5

 

-

5

(O-2023-128)

ORDINANCE NUMBER 0-

 21641

 

(NEW SERIES)

DATE OF FINAL PASSAGE
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A
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1
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0

2

3

AN ORDINANCE OF THE COUNCIL OF THE CITY OF

SAN DIEGO AUTHORIZING THE USE OF DEVELOPMENT

IMPACT FEE CREDITS FOR THE PURCHASE OF THE

NORTH CENTRAL SQUARE PARK SITE IN THE

DOWNTOWN COMMUNITY PLANNING AREA AND

APPROVING A RELATED EXEMPTION FROM SAN DIEGO

MUNICIPAL CODE REQUIREME

NTS REGARDING

 THE

PAYMENT OF DEVELOPMENT IMPACT FEES.

WHEREAS, Bosa Cali

fornia LLC, a Californi

a limited liability

 company

 (Bosa),

 owns

certain real pr

operty in the D

owntown Co

mmunity Plann

ing Area bor

dered by 

B Street on th

e

north, C Street on

 the south, E

ighth Avenue 

on the west,

 and Ninth Av

enue on

 the east; an

d

WHEREAS

, Bosa intend

s to constr

uct a private d

evelopment p

roject on

 the northe

rly

half of this downtown 

property and

 a public park

 on the sou

therly half

 

of

 this downtown

 property

(Park Site); and

WHEREAS, 

the public 

park to be c

onstructed 

on the Park 

Site is 

designated as 

Park

Project No

. P-8 in the D

owntown Pu

blic Facilities 

Financing

 Plan

 and is known 

as the

 North

Centr

al Sq

uare 

Park

 (Par

k); an

d

WHEREAS, the City

 of San Diego (City)

 and Bosa have

 negotiated

 certain proposed

agreements r

elated to the 

Park Site, inc

luding a pr

oposed Real

 Property P

urchase 

and

 Sale

Agreement 

(Purchase A

greement) a

nd a propose

d Reimb

ursement a

nd Park De

velopment

Agreem

ent (Re

imburs

ement A

greem

ent);

 and

WHEREAS, copies of the

 Purchase Agreement

 and the Reimburs

ement Agreement

 are

attached to the staffrepor

t accompanying 

this Ordinance, and the Reimb

ursement Agree

ment is

included as Exh

ibit C to the Purcha

se Agreeme

nt; and
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WHEREAS, the Purchase Agreement envisions that, if certain specified conditions are

met (including the City's approval of its physical inspection of the completed Park), the City will

acquire the Park Site from Bosa for the purchase price of $13,827,000; and

WHEREAS, the Purchase Agreement states that the City's payment ofthe purchase price

for the Park Site will no

t be in the form of cash, b

ut instead in 

the form of De

velopment Impact

Fee (DIF) credits in the total amoun

t of $13,827,0

00 (DIF Credits),

 available after the cl

osing of

the sale transaction, allowing Bosa or its affiliated entities to apply the DIF Credits against DIF

imposed by the City on specified future development projects; and

WHEREAS, the availability of the DIF Credits is conditioned on and subject to the City

Council's adoption

 of this "DIF Credit O

rdinance," or an "Alternat

ive Ordinance"

 deemed

acceptable to Bosa as defined and described in Section 3 of the Purchase Agreement; and

WHEREAS, Sections 3.

2 and 3.4 of

 the Purchase Agreem

ent conte

mplate 

that 

this

Ordinance will allow Bosa and the Seller 

Affiliates (i.e., any en

tities contr

olling, controlle

d

 b

y,

or under common control

 with Bosa), as defined

 in Section 3.4.1 ofthe Purch

ase Agr

eement, to

apply the DI

F Credits agai

nst DIF impo

sed by th

e City on th

e Seller P

rojects,

 as defined

 in

Sectio

n 3.4.3 of

 the Pu

rchase

 Agreem

ent; an

d

WHEREAS, more speci

fically, Section 3.4.3 of

 the Purchase Agreement def

ines the

Seller Project

s to include f

ive specified

 development

 projects loca

ted at Eighth

 Avenue a

nd B

Street, First Avenue

 and Island Avenue, Tenth 

Avenue and Market Stree

t, Eleventh

 Avenue and

Market Street, 

and Pacific 

Coast Highway 

and West E 

Street, as we

ll as

 any other res

idential

development project own

ed by Bosa or a Seller 

Affiliate in the Downt

own Co

mmunity Pl

an

Area, whethe

r acquired bef

ore or after th

e effectiven

ess of

 the Purchas

e Agreement

, in whi

ch
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Bosa or a Seller Affiliate has elected, in writing, to utilize Unused DIF Credits, as defined in

Section 3.4.3 of the Purc

hase Agree

ment; and

WHEREAS, Section 3.2 and 3.5.2 of the Purchase Agreement contemplate that this

Ordinance will confirm the DIF amount for the Seller Projects will be fixed at a total of $8,560

per residentia

l unit, not i

ncluding Regi

onal Transport

ation Conges

tion Improv

ement Progra

m

fees, and will not be subj

ect to annual increases

 of any

 kind until the

 aggregate

 amount

 of

 DIF

Credits applie

d in satisfacti

on of the DIF obligations o

f Seller 

Projects has

 reached a

 total

 of

$13,827,000; and

WHEREAS, 

the City's

 agreement

 to fix

 the DIF am

ount for th

e Seller

 Projects w

ill

require the 

City Council

 to approve a

n exemption

 from two prov

isions in 

the San

 Diego

Municipal Co

de, including

: (1) section

 142.0640(b)

, which

 normally

 requires the 

DIF amount

payable b

y a develo

per to be 

determin

ed based o

n the D

IF schedu

le in eff

ect either

 on 

the dat

e

when the dev

elopment app

lication is su

bmitted or

 the date when

 the fees

 are paid, 

whichever

amount 

is lower; 

and (2) s

ection 14

2.0640(c)

, which

 normally 

requires t

he DIF a

mount to 

be

increased ann

ually on July 1 

based on

 the one-year

 change in th

e Constructi

on Cost

 Index

 for

Los Ange

les as pub

lished in 

the Engin

eering Ne

ws-Recor

d; and

WHEREAS, 

the exempt

ion from these two 

provisions in t

he San Dieg

o Municipa

l Code

is warran

ted becau

se Bosa i

s agree

ing under

 Section 3

.3 of the Pur

chase Agr

eement

 to fix th

e

purchase pric

e for the Park

 Site at $13,82

7,000 on

 the basis o

f a Novembe

r 2020 appra

isal,

regardless of 

any future inc

reases in

 the value of

 the Park

 Site that ma

y occur

 before the C

ity

acquires

 the Park

 Site und

er the Pu

rchase A

greemen

t; and

WHEREAS

, San Dieg

o Charter se

ction 99 (S

ection 99)

 generally

 provides th

at no

contract, agre

ement, or obli

gation creatin

g City indebt

edness and

 extending f

or a peri

od o

 

f

 

more
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than five years may be autho

rized except by an or

dinance adopted by

 a two-thirds majorit

y of th

e

City Council; and

WHEREAS, this Ordin

ance authorizes

 the use of D

IF Credits for the Cit

y's payment of

the purchase price under 

the Purchase Agre

ement, which is a contr

actual obligation th

at m

ay

extend for a period of more t

han five years and,

 therefore, is

 subject to the ordinan

ce requirem

ent

in Section 99; and

WHEREAS, the Offi

ce of the City Attorney

 has drafted this

 Ordinance

 based on the

information provided by

 City staff, with the

 understanding that the info

rmation is compl

ete, true,

and accurate; NOW, THEREFORE,

BE IT ORDAINED, by the

 Council of the City of San 

Diego, as follows:

Section 1.

 

In accordance with Section 3 of the Purchase Agreement, the Council

authorizes the use of

 DIF Credits in the

 amount up to $13,827

,000 as full and

 adequate

consideration

 for the sale o

f the Park Site,

 with the

 understand

ing that the 

City will

 have

 no

obligation to make any

 cash payment in c

onsideration for the

 sale ofthe Park Si

te.

Section 2.

 

In accordance with Section 3.2 of the Purchase Agreement, the Council

approves the

 application

 of Unused DIF 

Credits, as de

fined in

 Section 3

.4.2

 of the Pu

rchase

Agreement,

 by Bosa or

 the Seller

 Affiliates for

 all or

 any portion 

ofthe Selle

r Projects,

 as

defined in Secti

on 3.4.3 of the Purchase A

greement.

Section 3.

 

In accorda

nce with Se

ction 3

.3 of 

the Purcha

se Agree

ment, the 

Council

approves tha

t the DIF im

posed on the

 Seller Proje

cts will be f

ixed at a tot

al of

 $8,560 p

er

residential un

it (including

 $5,891 for p

ark, $1,252 

for fire, $0

 for library

, and $1,416

 for

transportatio

n) and will not

 be subject

 to annual

 increases of

 

any kind

 until the agg

regate

 amount
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of DIF Credits applied

 in satisfaction of the DIF obligations o

f Seller Projects has reached a t

otal

of $13,827,000.

Section 4.

 

In connection with the City's obligations under the Purchase Agreement

related to the 

calculation

 and applicatio

n of DIF Credit

s for th

e Seller P

rojects,

 the 

Council

approves an exemption

 from the normal requir

ements of se

ctions 142.0640(b

) and 142.0640(c)

in the San Diego Municipal Code.

Section 5. 

The Mayor

 or designee 

is author

ized to sig

n all addit

ional docum

ents, a

nd

take all additional actions, necessary to implement the terms and conditions of this Ordinance.

Section 6. 

A full reading of this Ordinance is dispensed with prior to passage, a

written copy having been

 made available to the Co

uncil and the publ

ic prior 

to the da

y 

of its

passage.

Section 7.

 

This Ord

inance sha

ll take e

ffect and

 be in force o

n the th

irtieth

 day from

and afte

r its fin

al passa

ge.

APPRO

VED: 

MARA W

. ELLIO

TT, Cit

y Attor

ney

A  

on C. Eckméý

Deputy City Attorney

SC

E:

sc

03/07/2023

Or.Dept: Planning

Doc. No.: 3243149

Comp. to O-2023-130
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I hereby certify that

 the foregoing Ordinan

ce was assed

 by the Council

 of 

the City of

San Dieg

o, at thi

s meeti

ng of

 

A

PR

 2

5 

2

23

DIANA J.S. FUENTES

City Clerk

By  ---

Deputy City Clerk

Approved:

 

1  /

(date)

TODD A, Mayor

Vetoed:

(date)

 

TODD GLORIA, Mayor

-PAGE 6 OF 6-



Passed by the Council of The City of San Diego on

 

APR 2 5 2023 ,

 

by the following vote:

Councilmembers

 

Y

ea

s

Joe LaCava

Jennifer Campbell

Stephen Whitburn

Monica Montgomery Steppe 

Marni von Wilpert

Kent Lee

Raul A. Campillo

Vivian Moreno 1

Sean Elo-Rivera 

Nays

El

LI

LI

0

El

LI

L

El

Not Present

 

Recused

l 

El

 

 

 0

 

El El

 

Date of final passage

 

M

A

Y

 

0

 

1

 

2

0

2

3

AUTHENTICATED BY:

TODD GLORIA

Mayor of The City of San Diego, California.

(Seal)

DIANA I.S. FUENTES

City Clerk of The City of San Diego, California.

By  14(

 ,

 

Deputy

1 HEREBY CERTIFY that the foregoing ordinance was.not finally passed until twelve calendar

days had elapsed between the day of its introduction and the day of its final passage, to wit, on

M

A

Y

 

0

 

1

 

2

0

2

3

A

P

R

 

1 

1

 

2

0

2

3

 

,

 

and on

1 FURTHER CERTIFY that said ordinance was read in full prior to passage or that such

reading was dispensed with by a vote of five members of the Council, and that a written copy of

the ordinance was made available to each member of the Council and the public prior to the day

of its passage.

(Seal)

DIANA I.S. FUENTES

City Clerk of The City of San Diego, California.

 1 lD

 

(

l

f

l

í

k

, Deputy

Office of the City Clerk, San Diego, California
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