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N
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O C
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R
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P
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C
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E
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A
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 FO
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U
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H

E

B

O

U

N

D

A

R

IE

S O

F TH

E C

IT
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O

R

 H

EA

TING

 AN

D

 CO

O

LING

PU

R

PO

SE

S, A

N

D

 P

R

O

V

ID

IN

G

 TH

E T

E

R

M

S

 AN

D

C

O

N

D

IT

O

N

S O

F T

H

E

 F

RA

N

C

H

ISE

 SO

 G

R

A

N

T

E

D

.

B

E IT

 O

R

D

A

IN

E

D

 by the C

ouncil of the C

ity of San D

iego, as follow

s:

Section 1.

 

D

E

FIN

IT

IO

N

S

W

henever in this ordinance the words or phrases defined in this section are used, th

ey

shall have the respective m

eanings assigned to them

 in the follow

ing de

finitions:

(a) 

The w

ord

 "G

rantee" shall m

ean EN

E

RG

Y CEN

T

ER

 SA

N

 D

IE

G

O

 L

LC, a

lim

ited liability com

pany and w

holly owned subsidiary of

 CORD

IA

 LL

C

organized and ex

isting under and by v

irtue of th

e S

ta

te of

 D

ela

w

are; its

law

ful successors and assigns.

(b

) 

The w

ord "C

ity" shall m

ean the C

ity o

f San D

ieg

o, a m

un

icipal

corporation ofthe S

tate of Californ

ia, in

 its pre

sent inco

rporate

d form or

in any later reorganized, consolidated, enlarged or rein

corp

ora

ted 

form

.

(c) 

T

he w

ord "streets" shall m

ean th

e pub

lic freeway

s, high

w

ay

s, streets,

w

ays, alleys an

d places as the sam

e n

ow or m

ay

 hereafter

 ex

ist w

ithin the

City.
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)

(d) 

The phrase "pipes and appurtenance

s" shall m

ean pipes, pipelines, m

ains,

serv

ices, traps, ven

ts, vaults, m

an

ho

les, m

eters, gau

ges, re

gulators

, va

lv

es,

conduits, applian

ces, attach

m

en

ts, ap

purten

an

ces an

d

, witho

ut lim

itati

on

to the foregoing, any oth

er property located in, u

pon, along, across, under

or over the streets o

f the C

ity an

d used

 or useful in transm

ittin

g or

distributing temperature controlled w

ater, som

etim

es otherwise re

ferred to

as "facilities."

(e) 

The phrase "construct, m

aintain and use" shall m

ean

 to construct, erect,

install, operate, m

aintain, u

se, rep

air, relocate or replace pipes an

d

appurtenances thereto in, upon, alo

ng, across, under or o

ver the stree

ts of

the City,

(f) 

The phrase "gross receipts" shall m

ean gross operating revenues received

by G

rantee fro

m the sale of the service o

fproviding tem

perature

controlled w

ater to G

rantee's custom

ers w

ith points of service w

ith

in the

corporate lim

its of the City to the extent that sa

id gross o

perating rev

en

ues

are d

erived from

 service w

hich requires the u

se by G

rantee of th

e p

ip

es

and appurtenances located up

on, along, acro

ss, under or over the streets of

the C

ity under the terms and conditions of the franchise granted herein.

Section 2.

 PURPOSE

T

he non-exclusive franchise (1) to construct m

a

intain and use in said streets all p

ipes and

appurtenances whenever and w

herever necessary to transm

it and d

istr

ibute te

m

pera

ture-

controlled w

ater for, and for use by consum

ers for, heating and coo

ling

 purp

oses, and (2) to

utilize said pipes and appurtenances in said streets for transm

itting tem

perature-controlled w

ater
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for use outside the boundaries of the C

ity for heating and co

oling p

urpose

s is here

by grante

d to

EN

ERG

Y C

EN

TER SA

N D

IE

GO

 LLC

, its succe

ssor and assig

ns.

Section 3.

 TERM

(a) 

The right, privilege, and Franchise, subject to each and all of th

e tenn

s and

conditions contained in th

is O

rdinance, is h

ereby gran

ted to EN

ER

GY

C

EN

TER SAN

 DIEG

O

 LL

C

, for the prim

ary term

 of

 (10

) years from

 a

nd

after the C

om

m

encem

ent o

f Operations Date.

(b) 

Subject to th

e provisions set forth

 in

 Section 11, th

e p

rim

ary term

provided in Section 3(a

) shall auto

m

atically be e

xtended for

 a seco

ndary

term

 of ten (10) years. G

rantee and the C

ity understand and

 agree th

at,

unless one or m

ore o f the provisions set forth in Section 11(b) or (c) app

ly

or are exercised, the Franchise shall autom

atically b

e ex

tend

ed with

out

additional action of any kind by the City or Grantee.

(c) 

A

ll associated agreements, rights, and ob

ligation

s under the Franchise

shall also expire at the exp

iration or earlier term

ination of

 the Franc

hise,

except for the provisions set forth in Section 15.

Section 4.

 

CONSIDERATION

The rights and privileges herein granted

 are upon the express co

ndition that Grantee, as

consideration therefor and as compensation for the use ofthe streets of the C

ity as herein

authorized and perm

itted, shall pay each year to City in law

ful mo

ney o

f th

e U

nited States, a sum

equal to the am

ount of 3%

 (three percent) of G

rantee's gross receipts as set forth in

 th

e below

 in

the m

anner and on the conditions as set forth in Section 5 hereof.
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Section 5.

 

REC

EIPTS, DA

TE

S OF PA

Y

M

E

NT

 TO

 CIT

Y, AU

D

ITO

R

S

(a) 

On or before the I 5th day of February of each calendar year during the

term of this franchise and forty-

five (4

5) days a

fter the expiration of the

term

 of this franchise, G

rantee shall file w

ith the C

ity Clerk of City, the

original, and w

ith the Auditor o

f C

ity, one copy of a statem

ent sh

ow

ing

the gross receipts during

 the preceding

 calendar y

ear or fractional

 calendar

year.

(b) 

W

ithin ten (10) days after the filing of the statem

ent required to be

 filed on

or before the 15th day of February 2024

, G

ra

ntee shall pay to the

City Treasurer the money herein required to be paid by Grantee to C

ity

upon the basis o f the data set forth in said statem

ent.

(c) 

Thereafter, no later than th

e 25th day of M

ay, th

e 2

5th day of

 August a

nd

the 25th day ofN

ovem

ber of each calendar year during the term

 of this

franchise Grantee shall pay to the said City Treasurer one-fourth

 (

1/4

) of

the money herein required to be paid by Grantee to City upon the basis of

the data set forth in the statem

ent required by Sectio

n 5(a) hereof

. By this

m

ethod of paym

ent it is contem

plated and understood that G

rantee is in

effect paying the m

oney herein requ

ired to be paid by

 G

rantee

 to City

under this subsection on the basis o 

f gross receipts for the preceding

calendar year and that an adjustm

ent shall be m

ade as m

ore fully set forth

in Section 5(d

) hereof.

(d) 

W

ithin ten (10) days after the filin

g of the statement requ

ired by

Section 5(a) hereof, Grantee shall pay to the said City

 T

rea

sure

r, or

-PAGE 4 OF 24-
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receive as a refund from the C

ity, as the case may b

e, a sum

 of mon

ey

equal to the difference between the sum

 o

f the paym

e

nts of

 mo

ney m

ade

in accordance with Section 5(c) hereof and th

e annual p

ay

ment of m

oney

herein r

quired to be paid by G

rantee to

 C

ity u

pon the basis of the

 data set

forth in said statem

ent.

(e) 

T

he C

ity A

uditor, or any qu

alified

 person desig

nated by the City, at 

an

y

reasonable tim

e during business hours, may

 make exam

ination at

Grantee's office or offices, of its book

s and records, germ

ane to 

and for

the purpose of veri fying the data set forth in the statement required by

Section 5(a) hereof.

(f) 

A

ll books and reco

rds subject to examination by

 City

 A

uditor, or qualified

person designated by City, shall be kept w

ithin the County of Sa

n Diego,

or in such other place as the reasonable convenience of G

rantee may

require; and in the event that it becom

es necessary for said

 City A

ud

itor,

or any representative designated by the City to make such examination at

any place other than w

ithin the Coun

ty, then, in that event, all in

creased

costs and expenses to City necessary or incident to such exam

ination and

resulting from such books and records not being available within the

C

ounty, shall be paid C

ity by G

rantee on dem

and

.

(g) 

G

rantee shall file w

ith the City Manager a copy o

f its an

nual rep

ort to its

stockholders as soon as practicable after the origina

l of

 said

 report has

been filed with the stockholders.
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(h) 

In the event G

rantee fails to m

ake

 th

e paym

en

ts for th

is f

ran

ch

ise

 on or

before the dates du

e as herein-above provided

, G

ran

tee sh

all pay as

addition

al consideration both o

f the follow

in

g amou

nts:

(1

) 

A

 sum

 equal to tw

o percent (2%

) of the am

ount due. 

This am

o

unt

is required in o

rder to de

fray

 th

ose additional expe

nses and

 by City

by reason of the delinquent p

aym

ent including

, but not lim

ite

d to,

the cost of ad

m

in

istering, accounting and collecting said

delinquent paym

ent and the co

st to C

ity of

po

stponing service

s and

projects necessitated by the d

elay in re

ce

iving re

venue.

(2) 

A sum

 of money equa

l to one percent (1%

) of

 the amou

nt du

e per

m

onth as interest an

d for loss o

f u

se ofthe m

on

ey due.

Section 6.

 

COMPLIAN

CE W

ITH LA

W

S

A

ll facilities or equipm

ent o f G

rantee that Grantee shall co

nstruct, m

aintain a

nd use or

rem

ove, pursuant to the provisions ofthe franchise granted herein

 shall be

 accomplished in

accordance w

ith the ordinances, rules and regulations of City now or as hereafter adopted 

or

prescribed, and such rules or regulations as are prom

ulgated

 under State law

 or o

ther

governmental authority having jurisdiction in the premises

. W

ithou

t lim

itation such

responsibility includes com

pliance w

ith the C

ity's L

ivin

g W

age O

rdinance requirem

ents

, its non

-

discrim

ination requirem

ents, and its D

rug Free W

orkplace requirem

ents. This also in

clu

des, but

is not lim

ited to, state and C

ity ordinances, rules and regulations relating to decarbo

nization of

building or industrial energy system

s.

-PA
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Sectio

n 7. 

A

D

M

IN

ISTRA

TIV

E PRA

C

TICE

S

(a

) 

G

rantee's exercise of rights to install, m

aintain

, and operate its facilities in

the streets o

f the C

ity sh

all at all tim

es be subject to obtaining and

m

aintaining in force an Adm

inistrative Practices M

emo

randum

 o

f

U

nderstanding (A

dm

inistrative M

O

U). T

h

e A

dm

in

istrative M

OU

 shall

define G

rantee's adm

inistrative practices throughout the streets w

hile

exercising the Franchise rights; how

ever, th

e A

dm

inistrative M

O

U

 sh

all

not be in lieu of or relieve G

rantee from com

plying with the Fran

chise

term

s or obtaining m

ore particular perm

its required for Gran

tee's specific

projects or activities. The A

dm

inistrative M

O

U sha

ll be granted by the

C

ity M

anager subject to the terms and procedures of the Fran

chise and 

on

such other reasonable term

s as m

ay

 be establish

ed by the C

ity M

anager

following consultation with G

rantee and other utilities using the stre

ets.

Grantee shall apply for an A

dministrative M

OU

 w

ithin

 thirty (60)

 calendar

days after the Effective D

ate, and the initial A

dm

inistrative

 M

O

U

 shall be

review

ed and updated on the second anniversary after the Effectiv

e D

ate.

Each successive Adm

inistrative M

OU shall be reviewed every tw

o

(2) years. Grantee shall not be charged

 a fee to obtain

 the Adm

inistrative

M

OU

. The Adm

inistrative M

OU shall be consistent with all term

s in the

Franchise and City policies as applicable

. If

 there is any conflict b

etw

een

the provisions of the Franchise and the p

rovisio

ns of the A

dmini

stra

tiv

e

M

OU

, the provisions of the Franchise shall control, a

nd the conflicting

provisions of the A

dm

in

istrative M

OU

 shall be void

.
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(b) 

Subject to A

pplicable Law

s and the requirem

e

nts ofthe Franchise, th

e

C

ity M

anager m

ay tak

e d

ue co

nside

ration

 of

G

ra

ntee's req

uests

 re

garding

provisions o f each biennial A

dm

inistrative M

O

U

, provided

 the requests

are consistent w

ith and do not conflict w

ith the term

s o

fthe Franchise

.

 The

C

ity M

anager sh

all determ

ine i f the con

dition

s of the Franc

hise are

fulfilled upon any application fo

r an A

dm

inistrativ

e M

O

U

 and if

Grantee's

app

lication is com

plete

. T

he C

ity M

ana

ger shall gran

t an A

d

m

in

istr

ative

M

O

U

 w

ithin thirty 3

0) calendar days a

fter G

rantee

's com

plete

application. T

he app

lication shall contain

 sufficient in

fo

rm

ation 

fo

r the

C

ity M

an

ager to

 assu

re com

pliance w

ith all the req

uire

ments in the

Franchise. G

rantee shall app

ly for each su

ccessiv

e A

dmin

istrative M

OU

not less than one hundred eighty (180) calendar days prior to

 expiration

 of

the prior A

dm

inistrative M

O

U. A

ny A

dm

inistrative M

O

U

 granted by the

City M

anager shall be subject to the follow

ing cond

itions:

(1) 

U

pon w

ritten request by the C

ity En

gineer or designee

, Grantee

shall provide to the C

ity within ten (

10

) calendar days, and

im

m

ediately in the case of a City M

anager-declared em

ergen

cy,

G

IS coordinate data, or other location

al records as the C

ity in its

sole discretion m

ay deem

 appropriate for

 the

 C

ity's requirem

ents.

T

he records pro

vid

ed in response to th

e City

's req

uest sh

all

describ

e G

rantee's facilities in geograph

ica

l areas of an

y size that

the C

ity determ

ines necessary to

 coo

rdinate w

ith

 the

 C

ity's u

ses

or any other law

ful uses ofthe streets throughout the City.
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(A

) 

G

rantee's contention th

at inform

ation is confidential shall

not reliev

e G

rantee from

 the duty

 to pro

duc

e the

info

n

ation

 to C

ity. G

ran

tee ackno

wledge

s th

at any

inform

atio

n required to

 be subm

itted

 or p

rovided

 in

fulfillm

ent of the obligatio

ns of the Franchise is a pub

lic

record subject to disclo

sure in re

spo

nse

 to a 

Californ

ia

Public R

ecords A

ct (C

aliforn

ia G

overnm

ent C

ode

sections 6250 - 62

76.48) (C

PR

A)

 request, unless the C

ity

or a court of com

petent jurisdiction d

etermines that a

specific exem

ption to the CP

RA

 app

lies. If

G

rantee

 submits

infom

ation clearly marked confidentia

l or p

roprietary, the

City shall protect such inform

atio

n and

 treat it w

ith

confidentiality to the extent pennitted

 or req

uire

d by law

;

provided however, that the C

ity shall assume no

 liability

for having access to Grantee's records for official City

purposes except by a judgm

ent in a court of

com

p

etent

jurisdiction upon a claim arising from

 the established sole

negligence or w

illful m

isconduct of the C

ity

, its of

fice

rs,

agents, or em

ployees

. It shall be G

rantee's responsibility

 to

provide to the C

ity the speci

fic legal gro

und

s on wh

ich th

e

C

ity can rely in w

ithho

ld

ing inform

ation from public

disclosure should Grantee request that the City

 w

ithh

old

such inform

ation. G

en

eral referen

ces to sections of th

e law

-PA
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w

ill not suffice

. R

ather, G

rantee shall provide in writing a

specific legal basis, inclu

ding applicab

le case law

 or other

law

, that reason

ab

ly estab

lishes th

e requested in

form

ation

is exem

pt from disclosure. G

rantee agrees to defend and

indem

nify

 City if City is sued for w

ithholding from

disclosure information

 deem

ed confidential by G

rantee

.

 If,

at the time the documents are provided to the C

ity, G

rantee

do

es not provide in

 writing a specific legal basis for

requesting the City to treat the inform

ation a

s conf

idential,

to protect it from

 release, and to w

ithhold alle

ged

confidential or proprietary inform

atio

n from CPRA

requests, the City is not required to treat the inf

rm

ation as

being confidential and may release the info

rmation as

required by the C

PRA.

 W

hen reviewing an

y request by

Grantee for confidentiality, the City w

ill consider

California Government Code sectio

n 6254(e), which

provides a CP

RA

 exem

ption for re

cords concerning

geological and geophysical data relating to utility system

s

developm

en

t that are obtain

ed in con

fid

en

ce from any

p

e

rs

o

n

.

(B) 

The C

ity shall not be required

 to execute any non-

disclosure agreem

ent w

ith Grantee to obtain prom

pt

confidential access to G

rantee's records for its facilities in

-PAG
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City streets except by order o

f a state or federal

governmental agency or court havin

g jurisdiction to im

pose

such requirement. A

bsent such

 ord

er, the

 City m

ay

, bu

t

shall not be required, to execute non-disclosure

 agreements

w

ith Grantee respecting the locations of Grantee's

facilities.

(2

) 

Grantee's rights to uses in the streets exist subject to C

ity uses of

the streets unless Grantee's rights are in

 easem

ent or 

fee, in

which case the Franchise does not co

ntrol

. At all times

 the City's

superior reserved rights to uses of the streets shall be preserved

under Section 8. No provision of an Adm

inistrative M

OU may be

written or construed to m

odify that explicit reservation w

hich

shall be

 controlling

 at a

ll tim

es.

(3) 

W

ith respect to any and all City work in the streets, the costs of

protecting Grantee's facilities shall be at Grantee's sole expense.

The City and its contractors shall not be required to pay any

am

ount for the services of any personnel for the protection of

Grantee's facilities which m

ay be necessary for any C

ity-

controlled excavation or other work

. Upon written request from

the City or an authorized agent, Grantee shall w

ithin five (5)

calendar days, or as soon as practicable in the case of em

erg

ency,

arrange the on-site presence o

f any standby safety engineer that

Grantee or City deem necessary for the pro

tection ofGrantee's
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facilities, and Grantee shall be solely responsible for all related

costs.

S

ection 8.

(a)

(4) 

Grantee shall fully cooperate with the City's uses of the streets,

including for the City's construction, maintenance, and repair of

City utilities. The City will establish or continue to operate a

Joint Utilities Coordinating Com

mittee (Coordinating

Committee) or similar body in which Grantee shall be a member

and active participant. The purpose of the Coordinating

Committee shall be to review and make recommendations to all

utilities and the City on matters regarding utility installations and

operations within the public rights-of-way. The Coordinating

Committee shall be chaired by the City Engineer or designee.

The Coordinating Committee shall meet a minimum of four times

each fiscal year. The Coordinating Committee may, by agreement

of the City and Grantee, establish standing subcom

mittees and

may assign tasks to, and receive recommendations from, such

subcommittees as it may deem necessary.

CITY RESERVED RIGHTS

City reserves the right for itself to lay, construct, erect, install, use,

operate, repair, replace, remove, relocate, regrade or maintain below

surface or above surface improvements of any type or description in,

upon, along, across, under or over the streets of the City. City further

reserves the right to relocate, remove, vacate or replace the streets
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themselves. I f the necessary exercise o f the

 aforem

en

tion

ed reserve rights,

whether done in a governm

ental or proprietary capac

ity, conflicts with any

pipes and appurtenan

ces o

f G

rantee con

struc

ted, maintained and u

sed

pursuant to provisions of the franchise granted hereby, w

hether pr

ev

iously

constructed, m

aintained and used

 or not, Grantee shall, without cost of

expense to C

ity w

ithin ninety (90)

 days a

fter

 w

ritten

 notice 

from

 the

City M

anager, or his designated representative, and request so to do, begin

the physical field construction of changing th

e location o

f all facilities or

equipm

ent so conflicting. Grantee shall proceed promptly to com

plete

such required work.

(b) 

Irrespective of any other provision

 of this ordinance, Grantee's right to

construct, m

aintain and use, or remove p

ipes and appurtenances shall be

subject at all times to the right o

f the City, in the exercise of its police

power, to require the rem

oval or relocation, of said pipes and

appurtenances thereto at the sole cost and expense o f G

rantee.

Section 9. 

IND

EM

N

ITY

, DEFEN

SE, IN

SURANCE

(a) 

G

rantee, to the fullest extent perm

itted by law

, shall defend w

ith legal

counsel reasonably acceptable to the City, indemnify, and hold harm

less

the City and its officers, agents, departments, officials, and employees

(Indemnified Parties) from and against all claim

s, losses, costs, damages,

injuries (including death) (including injury to or death of an emp

loyee

 of

G

rantee, any

 agent or subcontractor, anyo

ne

 em

ployed by the

m, or anyo

ne

that they control), expense and liability (collectively "Claims"), including
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court costs, litigation expenses and fees of ex

pert consultants or expert

w

itnesses incurred in connection therew

ith and costs of investigation

, that

arise out of, in whole or in part, any acts perform

ed, rights exercised, or

rights or privileges granted under the Franch

ise, to or by Grantee, any

agent or subcontractor, anyone d

irectly or indirectly em

ployed by them

, or

anyone that they control

. Grantee

's duty to defend, indem

nify, and hold

harm

less shall not include any C

laim

s or liabilities arising fr

om the active

negligence, sole negligence, or willful m

isconduct of the Indemn

ified

Parties.

(b

) 

Concurrent with

 the

 acceptance

 of the Franc

hise by Grantee, an

d as a

condition precedent to the effectiveness of the Franchise, and in pa

rtial

perform

ance o f the obligations assum

ed herein, Gran

tee sh

all procure

 and

m

aintain at G

rantee's expen

se for th

e d

uration

 of 

the Fran

chis

e from

 an

insurance company that is adm

itted to write insurance in C

alifornia or that

has a rating ofor equivalent to A

:V

III by A.M

. Best & Com

pany the

follow

ing insurance against Claims for injur

ies to persons

 or dam

age to

property which m

ay arise from

 or in connection w

ith

 the Franchise

 by

Grantee, its agents, representatives, em

ployee

s or subcontrac

tor

s:

(1) 

Com

mercial General Liability (C

G

L

): Insuran

ce Services O

ffice

Form

 CG

 00 01 covering CG

L on

 an "occu

rrence" basis, including

products and com

pleted op

erations, prop

erty dam

age, bod

ily

injury, and personal and advertising

 injury, w

ith limits no

-PA

GE 14 O

F 24-
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less than fifteen million dollars ($15,000,000) per oc

currence. Ifa

general aggregate limit applies, either the general aggregate limit

shall apply separately to this Franchise or the general aggregate

limit shall be twice the required occurrence limit.

(2) Automobile Liability: ISO Form Number CA 00 01 covering any

auto (Code 1), or if Grantee has no owned autos, hir

ed (Code 8)

and non-ow

ned autos

 (Code 9), with limits no les

s than five

million dollars ($1,000,000) per accident 

for bodily injury and

property damage.

(3) Workers' Compensation: as required by the State of California,

with Statutory Limits, and Employer's Liability Insur

ance with

limits no less than one million dollars ($1,000,000

) per accident for

bodily injury or disease.

(c) Policies must be en

dorsed accor

ding to the fo

llowing require

ments:

(1) Additional I

nsured St

atus. The City, its 

officers, 

officials,

employees, and volunteers are to be covered as additional insureds

on the CGL policy with respect to liabil

ity arising

 out of work or

operations performed by or on behalf ofGrantee including

materials, parts, o

r equipment furnished in connection with such

work or operations. General liability c

overage can be provi

ded in

the form of an endorsement to Grantee's insurance

 (at least as broad

as ISO Form CG 20 10 1

1 85 or if not availa

ble, throug

h the
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addition of both CG

 20 

10

, C

G 20 26, C

G 20 3

3, or C

G 20 3

8; an

d

CG

 2

0 37 ifa later edition is used).

(2) 

Prim

ary

 Coverage

. For any

 C

laim

s rela

te

d to

 the Franchise

,

Grantee's insurance coverage shall be prim

ary coverage at le

ast as

broad as ISO

 C

G 20 0

1 04 13 as resp

ects the C

ity, its o

ffic

ers,

officials, employees, and volunteers. A

ny insu

rance or self-

insurance m

aintained by the City, its officers, officials, employees,

or volunteers sh

all be excess o

f G

rantee's insurance and sh

all not

contribute with it.

(3) 

N

otice of C

ancellation.

 Each insurance policy required above shall

provide that coverage shall not be canc

eled, except with prior

notice to the City.

(4) 

W

aiver of Subrogation. G

rantee hereby grants to C

ity

 a w

aiver o

f

any right to subrogation w

hich any

 insurer of Gra

ntee m

ay

 acqu

ire

against the City by virtue of the paym

en

t of

 any loss under such

insurance. Grantee agrees to obtain any

 endorsem

ent that ma

y be

necessary to affect this waiver of subrogation, bu

t this provision

applies regardless of w

hether or no

t the C

ity has 

received a wa

iver

of subrog

ation endorsem

en

t from

 the

 insurer.

(d) 

Verification of Coverage. G

rantee shall furnish the City w

ith original

C

ertificates of Insurance including all required am

endatory

 endorsements

(or copies ofthe applicable policy language effecting coverage required by

this clause) and a copy of the D

eclarations and End

orsem

en

t Page of

 the
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CGL policy listing

 all policy endorsements to City before the Fran

chise is

awarded. H

owever, failure to obtain the requi

red documents prio

r to the

award of the Franc

hise shall n

ot waive Grantee'

s obligation

 to provide

them

. The City reserve

s the righ

t to requi

re com

plete, ce

rtified copie

s of

all required 

insurance

 policies, 

including

 endors

ements requ

ired by these

spec

ifica

tion

s, at a

ny tim

e.

(e) Not more freq

uently than every 

five (5) ye

ars, if in the opinion

 of the

City Manager o

r of an insu

rance broker

 retaine

d by the City, th

e amount

ofthe 

foregoin

g insu

rance cover

age is no

t adeq

uate, G

rantee sh

all incre

ase

the in

suranc

e cove

rage 

as req

uired by the 

City. Grante

e shal

l furni

sh the

City with certific

ates of insur

ance a

nd with en

dorse

ments

 provi

ded in

Section 13(c) affe

cting cover

age as r

equired 

above

. The certi

ficates a

nd

endors

ements for 

each insura

nce polic

y shall be

 sign

ed by a 

person

autho

rized by that 

insure

r to bind cove

rage o

n its b

ehal

f. A

ny

modification

 or waiver of the ins

urance req

uirements co

ntained

 in the

Franchise

 shall onl

y be made with the written approv

al of

 the City's

Risk Manager 

in accordan

ce with establi

shed City policy.

(f) Grantee may fulf

ill the in

suranc

e oblig

ations of

 Secti

ons 13(b

) throu

gh (d)

by self-insu

rance. Grantee sha

ll provide

 a certifi

cate to the City

eviden

cing the fulf

illment of the

se require

ments.

Section 10.

 REPAIR COSTS

Grantee sh

all pay to City on demand the cos

t of all 

repairs 

to City prop

erty made

necessa

ry by any of the opera

tions o

f Grantee 

under t

he fran

chise 

grante

d hereby

, provi

ded
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how

ever that Grantee m

ay m

ake repairs to streets, sidew

alk c

urbs and

 gutters itsel f at its own

cost in accordance with City specifications if the sam

e can be do

ne w

itho

ut un

du

e inconvenience

to the public use o f the streets.

Section 11.

 

REM

EDIES, FORFEITU

RE, VOIDING

 OF S

ECO

NDAR

Y T

E

RM

(a) 

Interpretation. This franchise is granted upon each and every cond

ition

herein contained, and shall ever be strictly construed against G

rantee.

N

othing shall pass by the franchise granted hereb

y to G

rantee

 unless it

be granted in plain and unambiguou

s terms. E

ach of said con

ditions is a

m

aterial and essential condition to the g

ranting of the franchise.

(b) 

Breach of the Franchise I f Grantee shall fail, neglect or re

fuse to com

ply

w

ith any of the conditions of the franchise granted hereby, and if

 such

failure, neglect or refusal shall continue for m

ore than thirty (30)

 d

ays

after written demand by the C

ity M

anager for com

plian

ce therewith

, th

en

City, by the City Council, in addition to all rights and remedies allowed

by law

, thereupon m

ay term

inate the right, privilege and

 fran

chise

granted in and by this ordinance, and all the rights, privileges and the

franchise ofG

rantee granted hereby shall thereupon be at an end.

Thereupon and im

m

ediately, Grantee shall surrender all rights and

privileges in and to the fran

chise granted h

ereby.

(c) 

The City's Right to Void the Autom

atic Renew

al for Secondary Term

.

The Parties agree that the City reserves the right to void the auto

matic

renew

al for the secondary term

 th

at is describ

ed in Section 3(b). Vo

iding

the autom

atic renew

al for the secon

dary term

 doe

s not im

pact th

e grant o

f
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the Franchise for the first ten (10

) year term

. The City's

 right to void th

e

autom

atic renew

al shall be at City's sole d

iscretion and only applies to th

e

secondary ten (10

) year term of

 the Franchise

. No later than thirty (30)

calendar days prior to the tenth anniversary of the Effective Date, and no

earlier than the ninth anniversary of th

e Effective

 Date, th

e C

ity may

 void

the autom

atic renew

al ifthe City, thro

ugh action

 of a two

-thirds vote of

the m

em

bers of the City Council, votes to void the automatic re

new

al.

Voiding the autom

atic renewal does not require a finding of an

y breach by

G

rantee. I f the City exercises its sole prerogative to void th

e secondary ten

(10) year term then it shall with

in 30 days of th

e end o

f the prim

ary ten

(10) term refund to Grantee the sum of $250,000 (Tw

o Hundred Fifty

Thousand Dollars) to Grantee w

hich represents one half of

 the B

id

Amount. The City shall have no

 other liability to Grantee if

 it voids the

secondary ten (10) year term.

(d) 

No provision herein made for the purpose of securing

 the enforcement of

the term

s and conditions of the franchise granted hereby shall be deem

ed

an exclusive rem

edy or to afford the exclusive procedure for the

enforcement of said term

s and conditions, but the remedies and procedure

outlined herein or provided, including forfeitu

re, shall be

 deemed to be

cumulative.

Section 12.

 

AC

Q

U

ISIT

ION A

ND

 V

A

LU

A

T

IO

N

N

othing in this ordinance or in the franchise granted hereb

y shall be construed as in any

way im

pairing rights to acquire property of Grantee through the exercise of C

ity's power of
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em

inent dom

ain or through

 volunta

ry ag

reem

ent betw

een C

ity and G

rante

e

.

 In the ev

ent that

C

ity chooses to exercise its po

w

er

 of em

inen

t dom

ain

, it sh

all d

o so in a

ccordan

c

e w

ith the

procedures p

rovided by th

e genera

l law

 of the State of C

alifornia for the cond

emn

ation

 o

f

property. The valuation of such property for co

ndem

nation purp

os

es shall be m

ade in acco

rdance

with such general law.

Section 13.

 

D

ISPU

T

E R

ES

O

LU

T

IO

N

(a) 

I f any d

ispute a

rises un

der the

 Franchise, inclu

ding any alle

ged

 bre

ach, the

C

ity and G

rantee shall us

e reasonable

 efforts to reso

lv

e the

 dispu

te

.

 T

he

C

ity and G

ran

tee shall consu

lt and negotiate w

ith each 

other in

 good

 faith

and, recog

nizing their m

utua

l interes

ts, attem

pt to

 reach a ju

st a

nd

equitable solution satisfactory to the C

ity and Grantee

.

 If

 the C

ity a

nd

G

rantee do n

ot agre

e on such a solution w

ith

in fifte

en (15) cale

ndar d

ay

s,

then, upon w

ritten n

otice b

y either party

 to the other, su

ch d

ispu

te sh

all 

be

referred to the C

ity M

anager and a

 m

em

ber of G

rante

e's ex

ecutiv

e staff

for further consultatio

n and n

ego

tiatio

n

.

(b) 

If th

e C

ity M

anager and the m

em

ber o

f G

rantee's e

xecu

tive staff are

unable to agree on a solu

tion within fifteen (15

) calendar da

ys of such

referral, the C

ity and G

ran

tee shall attem

pt in go

od faith to settle the

disp

ute by non-bind

in

g m

ediation

 adm

inistere

d by

 a medi

ato

r accep

table

to both parties. The C

ity and G

rantee will co

operate in selecting a

m

ed

iator. T

he C

ity and G

rantee w

ill share e

qually in the m

ediation c

osts

an

d each p

arty w

ill b

ea

r its ow

n attorney

s

' f

ees and related costs,

including any

 e

xp

ert w

itness fe

es. T

he

 parties w

ill us

e their b

est e

fforts

 to
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conclude the non-bind

ing m

ed

iation

 w

ith

in forty-five

 (45

) calendar days

after the C

ity M

anager and m

em

ber of G

rantee's executive team conclude

their discussions. The parties m

ay extend

 the dates in

 Section

 13 by

m

utual agreem

ent.

(c) 

If the C

ity and G

rantee do not agree on a solution through n

on-binding

m

ediation, then either party m

ay p

ursue litigatio

n in a

ny co

urt with

jurisdiction

. N

otw

ith

standing any other prov

ision of

 Section 13, the City

or G

rantee m

ay proceed directly to litigation if th

ere is an u

rg

ency that

renders the preceding dispute resolution

 process im

practica

ble.

Section 14. 

PU

BL

ICA

T

IO

N

 EX

PE

N

SE

G

rantee of said franchise shall pay to City a sum of m

on

ey su

fficient to reim

burse it for

all publication expenses incurred by it in connection w

ith the

 granting th

ereof; su

ch paym

ent

 to

be m

ade w

ithin thirty (30) days after C

ity shall have furnished G

rantee w

ith a w

ritten

 statem

ent

of such expenses.

Section 15.

 

SURVIVABILITY

Ifthe Franchise is term

inated for any reason, then the follow

ing Section of the Franchise

shall survive that term

ination: Section 1, Section 4, Section 11, and Sections 1

7 to 21

.

 In

addition, the insurance required o

 f G

rantee in Section 9 shall be m

aintaine

d until any rem

aining

G

rantee obligations to the C

ity are fulfilled.

Section 16. 

AUTH

ORITY FOR G

RANT

N

otw

ithstanding any other provisions contained herein, this franchise is

 granted solely

and exclusively under Sections 103, 104 and 10

5 ofthe C

harter of the C

ity of San D

iego and

under no other authority.
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Section 17.

 NO TRANSFER WITHOUT CONSENT

G

rantee shall not sell, transfer or assign this franchise or the rights and privileges granted

thereby without the consent of the City Council of the City of San D

iego

, as set forth in

Section 103 of the Charter of the City of San Diego.

Section 18.

 

RIGH

T OF CITY'S EL

ECTORS

This grant of franchise and authority shall be and is subject to the right of the majority o f

the electors o f City voting at any election at any tim

e thereafter to repeal, change or m

odify the

grant, and such right is hereby expressly agreed that at any election held in City a majo

rity of the

electors of City voting at said election shall have the right to repeal, change or m

odi 

fy the term

s

of this franchise and the authority granted hereunder.

Section 19.

 

PERFORMANCE BOND

Grantee shall file and m

aintain a faithful perform

ance bond in favor ofthe City in

 the

sum

 of Five Hundred Thousand Dollars ($500,000

) to guarantee that Grantee shall w

ell and

 truly

observe, fulfill and perform each and every term and condition of the franchise herein granted.

 In

case of any breach of any condition of the franchise, any amount of the sum

 made in the bond

 up

to the whole thereof may be receivable from the principal and sureties upon said bond to

compensate City for any dam

ages it m

ay suffer by reason of such breach. Said bond shall be

acknowledged by Grantee as principal and by a corporation licensed by the Insurance

Commissioner of the State of Cali fornia to transact the business o

 f a fidelity an

d surety insurance

com

pany as surety.

Section 20.

 BANKRUPTCY

Grantee and the City acknow

ledge that if Grantee becomes a debtor in bankruptcy un

der

the bankruptcy laws of the United States (Bankruptcy C

ode

), the Franchise shall be

 trea

ted as

 an
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executory contract pursuant to B

ankruptcy Code section 365(c)

. Grantee and the City further

acknow

ledge that, as a non-assignable contract pursuant to applicable law

, including S

an D

iego

Charter section 103 and C

alifornia Public Utilities C

ode section 6203

, the 

Franch

ise m

ay not be

assum

ed or assigned by the trustee or the debtor-in-possession w

ithout the consent o 

f

 the City

. In

the event that the debtor-in-possession assum

es th

e Franch

ise and th

e Franchise is so

ld p

ursuant

to the Bankruptcy Code, it is the intent of the parties that the City shall have the right o f first

refusal to m

atch the price of any buyer for the purchase of

 Grantee's facilities and assets and

m

ay acquire G

rantee's facilities by match

ing any bona fide offer ofpurchase made

 in

bankruptcy

. G

rantee and C

ity acknow

ledge that if the C

ity files an

y pe

tition for bank

ruptcy

pursuant to Chapter 9 of the Bankruptcy C

ode, Grantee's claims shall be treated co

nsistently

w

ith the applicable provisions of that Chapter.

Section 21. 

E

F

FE

C

T

IV

E

 D

A

T

E

This ordinance shall take effect and be in force on the thirty-first day fro

m and a

fter its

passage.

APPRO

VED: 

M

AR

A W

. ELLIOT

, City Attorney

 

4

4

Frederick M

. O

rtlieb

Senior Deputy C

ity Attorney

FMO:cw

June 5,2023

O

r.D

ept: Sustainability

CC No.: N/A

Doc. No.: 3200590

I hereby certify that the foregoing O

rdinance w

as passed by the C

ouncil of the C

ity of

San Diego, at this m

eeting of

 

J

U

L

 

1

1

 

2

0

2

3

D

IA

N

A J.S. F

U

EN

TE

S

City Clerk
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By

 

6A

U

 

Dd

IA

Qéputy C

ity Cler]U

Approved:

 

-

7

3

 

-

Ó

 

 

-

1

A

L

(date)

 

TODD GU

Mayor

Vetoed:

(date)

 

TODD GLORIA, M

ayor
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Passed by

the Council o

f T

he City o

f Sa

n Diego o

n _

 

JUL 1 1 2023

, b

y

 th

e

 follo

w

ing

 v

ote:

Councilm

em

bers

 

Yeas

 

Nays

 

N

o

t P

re

se

n

t

 Recused

Joe LaCava

Je

n

n

ife

r C

a

m

p

b

e

ll 

I

Stephen W

hitburn

M

o

nica M

ontgo

m

e

ry Ste

p

pe

M

arni von W

ilpert

Kent Lee

Raul A. Campillo

Vivian Moreno

Sean Elo-R

ive

ra

El

E

K

I

n

U

El

F

El

El

D

ate of final passage

 

JUL 1 8 2023

AUTHENTICATED BY:

T

O

D

D

 

G

LO

R

IA

M

a

yo

r o

f Th

e C

ity ef San D

ieg

o, C

alifo

rnia

.

(Seal)

D

IA

NA

 I.S

. FU

ENT

ES

City Clerk of The

 City

 of San

 D

iego, Califo

rn

ia.

By

 

.

J

 

d

llf

u

 

,

 

D

ep

u

ty

1 H

ER

EBY C

ERTIFY that the fo

regoing

 o

rdinance w

as no

t finally passe

d u

ntil tw

elv

e calendar

days had elapsed betw

een the d

ay

 of its introdu

ction a

nd the day

 of its

 final passage, to w

it, on

J

U

N

 

2

 

0

 

2

0

2

3

 

JUL 1 8 2023

, and on

1 FURTH

ER CERTIFY that said ord

inance w

as read in full prior to passag

e or that such

reading w

as d

ispensed w

ith by a vo

te o

f five m

em

b

ers of th

e Co

uncil, an

d that a w

r

itten copy

 o

f

the ordinance w

as m

ade availab

le to ea

ch m

em

ber of the C

ou

nc

il a

nd the

 pub

lic prior to the

 day

of its p

assage.

(Seal)

D

IA

N

AJ.

S

. FU

EN

TES

C

ity C

lerk of T

h

e

 City of Sa

n Diego, C
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, Depu
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O

ffice o

f

 th

e C

ity Clerk

, Sa

n Die

go
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alifo

rnia
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