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A RESOLUTION OF THE COUNCIL OF THE CITY

 OF

SAN DIEGO APPROVING

 THE FIRST AMENDMENT TO

THE AGREEMENT BETWEEN

 THE CITY

 AND THE

SAN DIEGO CITY

 FIREFIGHTERS, I.A.F.F

. LOCAL 145

REGARDING M

AKE-W

HOLE COM

PLIAN

CE ISSUES FOR

CURRENT PROP B-AFFECTED EMPLOYEES.

WHEREAS, on June 5, 2012, City of San D

iego (City) voters approved Proposition

B, a

citizens' initiative to amend the San Diego Charter (Charter), known as "Comprehensive Pension

Reform

 for San D

iego" (Proposition B); and

WHEREAS, the Charter amendments enacted by

 Proposition B becam

e effective on

July 20,2012, when the amendments were filed and chaptered by the Secretary of

 State for the

State of California; and

WHEREAS, Proposition B amended Articles VII (entitled "Finance") and IX

 (entitled

"The Retirement of Employees") ofthe Charter related to retirement benefits of C

ity employees;

and

WHEREAS, among other things, Proposition B added sections 140 and 150 to Article IX

of the Charter; and

WHEREAS, Charter section 140 provided that, except for sworn police officers, ali

Officers and employees who were initially hired or assumed office on or after the date the

Charter amendment went into effect July 20, 2012, were ineligible to participate in the City's

defined benefit plan, the San Diego City Employees' R

etirem

ent System (SDCER

S), and w

ould

participate only in a defined contribution plan; and
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WHEREAS, Charter section 150 authorized the Council of the City of San Diego

(Council) to establish "by ordinance" a defined contribution plan consistent with the terms of

section 150; and

W

HEREAS, by San Diego Ordinance C)-20376 (June 10,2014), Council amended

various sections of the San Diego Municipal Code to close participation in SDCERS for all

Officers and employees initially hired or assuming office on or after July 20, 2012, as mandated

by Charter section 140; and

W

HEREAS, by San Diego Ordinance O-20196 (October 2, 2012), Council amended and

restated the City of San Diego Supplemental Pension Savings Plan

 (SPSP-H Plan)

 to provide

defined contribution plan retirement benefits for all Officers and employees initially h

ired or

assuming office on or after July 20, 2012, as m

andated by Charter section 150; and

W

HEREAS, in December 2015, the Public Employment Relations Board (PE

RB

) issued

a decision in an unfair labor practice charge filed by certain C

ity recognized employee

organizations (REOs), Citv qfSan Diego, PER

B Dec. No. 2464-M (2015

) (PER

B Order), ruling

that the City violated the Meyers-Milias-Brown Act (MM

BA

) when it failed to meet and con

fer

with the REOs over the language of Proposition B prior to placing it on the Jun

e 2012 ballot; and

W

HEREAS, between January 2016 and March 2019, the unfair labor practice charge

matter was adjudicated at both the California A

ppellate Court and California Suprem

e Court

levels, with the California Supreme Court in Boing v. Public Employment Relations Board,

5 Cal. 5th 898 (2018), ultimately upholding the PERB

 Order and remanding the matter back to

the Court of Appeal for further proceedings to determine the appropriate judicial remedy; and

WHEREAS,in Boling v. Public Employment Relations Board, 33 Cal. App

. 5th 316

(2019), the Court ofAppeal modified the PERB Order to provide, am

ong other things, that for
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the tim

e period that ends with the com

pletion of the bargaining process (including exhaustion of

impasse measures, if an impasse occurs). the C

ity m

ust pay the affected current an

d former

employees represented by the REO

s the difference between

 the compensation (including

retirement benefits) the em

ployees would have received prior to

 when Proposition

 B took effect

and the com

pensation those employees received after Proposition B took effect (M

ake

-W

hole

Remedy), plus seven percent annual interest on the difference, but the Court o f Appeal declined

to invalidate Proposition B, concluding that the question of Proposition B's validity should be

decided in a separate Quo Wan·anto action; and

W

HEREA

S, on February 5,2021, judgment w

as entered in the Q

uo 

·rnto action,

San Diego County Superior Court Case No. 37-2019-00051308-CU

-MC-CTL

, The People of

the

State of California ex rel. San D

iego Municipal Employees Association, San D

iego City

Firefighters Local 145, IAFF, AFL-CIO, A

FSCM

E Local 127, A

FL-CIO

 and Depu

ty City

Attorneys Association of San Diego v. City of 

San Diego and its Ciy

 Council, fmding the

provisions of the Charter added by Proposition B invalid; and

WH

EREAS, on April 9, 2021, the judgment in the Quo 

ai·ranto action becam

e final

when the time for filing an appeal expired; and

W

HEREAS, the court in the Quo 

arranto action

 also issued a writ comm

anding the

City and Council to comply with the judgment by striking the 20I2 Proposition

 B provisions

from the Charter and conforming the San Diego M

unicipal Code and any other related

enactments or regulations accordingly; and

W

HEREAS, by San Diego O

rdinance O-21333 (June 24, 2021) to comply

 with the

judgment, in part, Council amended San Diego M

unicipal Code sections 24.010

3,24.01

04, and

24.1702, so that Officers and employees initially hired or assuming office on or after July 10,
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202 1, with the exception of police recruits in the City's Police A

cademy, m

ay participate 

in

SDCERS, prospectively; and

W

HEREA

S, by San Diego Ordinance O

-2133

2 (June 24,2

02

1), Council amended

section 1.15 of the SPSP-H Plan to close participation by O

fficers an

d em

ployees initially hired

or assum

ing office on or after July 10, 202

1, w

ith the exception of police recruits in

 the City's

Police Academy, so that these new

 Officers and employees could participate in SD

CE

RS,

prospectively; and

W

HEREAS, from April 26,2021 until June 6,2022, the City n

egotiated with the

San Diego City Firefighters, I.A.F.F. Local 145 (L

ocal 145) regarding the unw

inding of

Proposition B for current Local 145-represented employees initially hired in

to an

 eligible

standard hour position on or after July 20, 2012, and before July 10, 20

21; and

WHEREAS, by San Diego Resolution R-314166 (June 2

2,202

2), Council approved a

tentative agreem

ent with Local 145 concerning the term

s ofprospective participation in

SDCERS for current Local 145-represented em

ployees, the purchase of

 service credit for the

period of tim

e these individuals were City employees but not eligible to participate in S

DC

ERS

due to Proposition B ( PERB's M

ake-W

hole Rem

edy), and the seven percent penalty

 calculatio

n,

as memorialized in the "Term

s of Settlement of Make-W

hole Com

pliance

 Issues betw

een the

C

ity and Local 145 Regarding Current Prop. B

-A

ffected Em

ployees" (Tentative Agreem

ent);

a

n

d

W

HEREAS, by San Diego Ordinance O-21474 (July I, 2022) and San Diego

Ordinance O-21473, Council approved amendments to the San Diego M

unicipal C

ode

 and the

SPSP-H Plan to implement the Tentative A

greement; and

-PA

G

E 4 O

F 6-



(R-2023-524)

COR. COPY

W

HEREAS, among other things, the Tentative Agreem

ent provided that the seven

percent penalty interest required as part of the PERB Order would be calculated on an employee-

by-employee basis, following inclusion of agreed upon adjustments to the Make-Whole am

ounts,

and would be paid to eligible employees as a tax-deferred, mandatory employer contribution

 to

the City's 401(k) plan; and

W

HEREAS, Local 14

5 subsequently requested a change to the allocation ofthe seven

percent penalty for its members such that the penalty would be distributed based on a percentage

equal to each employee's total hours worked divided by the total numbers of hours w

orked by all

impacted Local 145 members; and

WHEREAS, the proposed change to the seven percent penalty allocation does not change

the dollar amount of the penalty payments to Local 145 members as a whole; and

W

HEREAS, the First Am

endment to the Tentative Agreem

en

t incorporates the proposed

changes to the allocation ofthe seven percent penalty payment and all other provisions of the

Tentative Agreement approved by Council on June 22,2022 remain

 unchanged

 and

W

HEREAS, the First Amendment to the Tentative Agreement is subject to approval by

the Council, as provided by the M

M

BA, specifically California Government Code section 3505.1,

and San Diego Council Policy 300-06; and

WHEREAS, the Council wishes to approve the terms of the F

irst A

mendment to the

Tentative Agreement; and

W

HEREAS, the Office ofthe City Attorney has drafted this resolution based on the

information provided by City staff, including information provided by

 affected

 third parties and

verified by City staff, w

ith the understanding that this information is complete, true, and

accurate; NOW, THEREFORE,
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BE IT

 RESOLVED, by the Council of the City

 of San Diego

, that, pursua

nt to the

authority of the M

M

BA and Council Policy 300-06, the Council approves the First A

mendment

to the Tentative Agreement between the City and Local 14

5, which is on file in the Office of 

the

City Clerk as Docum

ent No. 

-3

1

4

7

0

5

APPROVED: M

A

RA W

. ELLIOTT, City A

ttorney

7- A

 A ,

By

Thomas

 Bradv 

/

Deputy City A

ttorney

T

Bjvg

February 23,2023

April 17, 2023 COR. CO

PY

Or.Dept: Hum

an Resources

CC No. N/A

Doc. No. 3229371_2

I certify that the foregoing Resolution was passed by the Council o

f the City o

f San Diego, at th

is

m

eeting of

 

APR 1 1 2023

D

IA

N

A

 J.S. F

U

EN

I1

City Clerk -

-

Deputy

 C

ity Clerk

Approved:

1

d

a

te

)

 

TO

D

D GLO

RIA, M

ayor

V

é

í

á

e

d

:

(date)

 

T

OD

D

 GLO

RIA

, Mayor

(Se

e a

tta

che

d m

emo

 an

d s

ign

atu

re 

pag

e.)
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April 17,2023

T

O

:

 

O

ffice of the C

ity C

lerk

G

ilberto Sanchez, A

ssociate M

an
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t A
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aly

st

F

R

O

M

:

 

Thom

as J. B

rady, D

eputy C

ity A

tto

rney

SU

BJE

C

T

:

Item

 N
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-2023-524
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ity C
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A
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T

his O

ffice is subm

itting a corrected copy o

f R

esolutio

n N

o. R

-2

02

3-52

4
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 fo

r

Item

 N

o. 105 for the City Coun

cil m

eeting on

 A

pril 11, 202

3, to

 ref

ect the follow

ing:

Page 6

O

riginal w

ording:
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, by the C

ouncil of the C

ity of S

an Diego

, that, pu

rsuant to the

authority of the M

M

B

A

 and C

oun

cil Po

licy 300

-06, the C

ou

ncil app

ro

ves the Ten

tative

A

greem

ent betw

een the City and L

ocal 14

5, w

h

ic

h is o

n file in the O

ffice o

f th

e C

ity 

C

ler

k as

D

ocu

m

ent N

o. R

R

-

A

m

en

d

ed to read

:
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E
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, by

 the C

o
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il o

f the C

ity

 o

f S

an

 D

iego, th

at, p

ursuant t

o

 th

e

authority of the M

M

B

A

 and C

ouncil Policy 30

0-06, th

e Coun

cil app

roves the First A

mendment

to the T

entative A

greem

ent betw

een the C

ity

 and

 L

ocal 14

5, w

hich is on 

file in

 the Of

fice

 of the

C
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lerk as D
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ent N

o. R

R

-
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D
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o.: 3278754

E

n

c
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cc: C

o

nstan

ce P
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n

, L

eg

islative

 R

ecord

er

Diana Fuentes, City Clerk
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BE IT RESOLVED, by the Council of

 the City of San Diego, that, pursuant to the

authority of the MM

BA and Council Policy 300-06, the Council approves the Tentative

Agreem

ent betw

een the City and Local 145, which is on file in the Office of the C

ity C

lerk as

Document No. RR- 314705 .

APPROVED: M

ARA W

. ELLIOTT, City A

ttorney

By

omas J. šrady

Deputy City A

ttorney

TJB:jvg

February 23,2023

Or.D

ept: Hum

an Resources

CC No. N/A

Doc. No. 3229371

I certify that the fore

oin 

Resolution w

as passed by the C

ouncil of the City of San 

Diego, at this

meeting of

 

AFR ñ 2023

D

IAN

A J.S. FU
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S

City Clerk
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Approved:
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Vetoed:

(date)

 

TO

DD

 GLO

RIA

, M

a

yor
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,

 

by the fo

llow

ing vote

:

Councilm

em

bers

 

Yeas

Joe LaCava

Jennifer Cam

pbell 

21

Stephen W

hitburn

M

onica Montgom

ery Steppe 

M

arni von W

ilpert

K

e

n

t L

e

e

Raul A

. Cam

pillo

Vivian Moreno

Sean Elo-Rivera

N

ays

N

o

t 

P

re

se

n

t

 Recused

U

0

El

U

D

ate of final passage

AP

R 

1 

4 

20

2

3

(Please note: W

hen a resolution is ap

proved

 by the M

ayor, th

e date of

 final pass

age is the

date the approved resolution w

as returned to the Office

 of the City Cle

rk.)

A

UTH

EN

TICA

TED BY:

TODD GLORIA

M

ayor of The City of San

 Diego, Ca

lifo

rn

ia.

(Seal)

D

IA

N

A J.S. FU

EN

TES

C
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f The C
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fornia.
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