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A RESOLUTION OF THE COUNCIL OF THE CITY OF

SAN DIEGO CANCELLING THE MILLS ACT AGREEMENT

FOR THE ANDREW CASSIDY HOME (HRB NUMBER 283)

LOCATED AT 1620 UNION STREET.

WHEREAS, the Mills Act (Californ

ia Government Code sec

tions 50280-50290) was

enacted in 1972 and authorizes cit

ies and counties to enter into voluntary contracts with property

owners of qualified historical prop

erties who agree to

 actively participate

 in the resto

ration and

maintenance o f their designa

ted historical pr

operties while receiving

 property tax relief; and

WHEREAS, on February 27, 1995, the City Council es

tablished the City's Mills Act

Program

 and ado

pted Council Po

licy 700-46 by San D

iego R

esolution R-2854

10 to gra

nt a

monetary incentive, in the form of a property tax reduction, to o

wners of histori

cally designated

properties w

ho maintain, restore an

d rehabilita

te their histo

ric properties w

ithin the City; and

WHEREAS, during a noticed public hearing o

n August 22, 1990, the Historical

Resources

 Board (HRB) desig

nated the Andrew Cassidy Home (Resourc

e), loca

ted at 1

620

Union Street (Assessor P

arcel No. 533-35

3-11), as HRB No. 283 in

 the City's Historic R

esource

Register by HRB Resolution R-90082213 based o

n the prope

rty's archi

tectural signi

ficance a

s a

good e

xample of Queen Anne co

ttage de

sign an

d as par

t of a sig

nifican

t, intact collectio

n of

Victorian houses s

till on their or

iginal site

s which r

eflect t

he early develop

ment of dow

ntown at

the turn

 ofthe cen

tury; and

WHEREAS, in November 1996, the City and the pr

operty owner entered into a Mills Act

Agreement (Agreement), which was record

ed agains

t the prop

erty with the Sa

n Diego County

Recorde

r's Office o

n December 3, 

1996;

 and
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WHEREAS, a Mills Act agreement is recorded against the title to the property as it is

required to be binding upon, and inure to the benefit of, all successors in i

nterest of

 

the owner

pursuant to California Government Code section 50

281; and

WHEREAS, some of the mandatory terms ofthe City's Mills Act agreement include: (1)

a minimum ten-year term that is automatically renewed on an annual basis; (2) recorda

tion of 

the

agreement against th

e title to the prop

erty; (3) the prop

erty owner's agreem

ent to maintain the

regulated

 character

istics of histor

ical signi

ficance of the pro

perty in acco

rdance w

ith the rules

and regulations published by the U.S. Secretary of the Interior (Secretary ofthe Interior) a

nd to

allow a reasonable periodic exam

ination of the proper

ty; and (4) cancella

tion of the agreement

following a duly noticed public hearing if the City determines that the owner breach

ed any

mandatory conditions of the agreem

ent; and

WHEREAS, on March 2,2021, the previou

s propert

y owner provided

 City staff w

ith a

written notice to not renew the Agreement and requeste

d the immediate termination of the

Agreement; and

WHEREAS, on March 23,2021, City staffprov

ided the San D

iego County Office

 of the

Assessor (Assessor's O

ffice) with the proper

ty owner's notice to no

t renew the Agreement and

the Assessor's Office placed the p

roperty in non-ren

ewal status pu

rsuant to California

Government Code section

 50282 with the non-renewal period en

ding in 2030

; and

WHEREAS, JMAN Tower, LLC, the current property owner (Owner), filed an

application with the City for Site Development Permit No. 3170

849 and 

Coastal Development

Permit No. 3170850 as part of the Air Rights Tower project to relocate 

the Resource fro

m 1620

Union Street in the Downtown Community Plan area (Little Italy

 site) to 2642-2648 N

ewton

Avenue in the Barrio Logan Community Plan area (Barrio Logan

 site) and construct

 a 24-story
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residential development with 73 dwelling units (includin

g eight affordable

 dwelling units) at the

Little Italy site and a three-story mixed-use deve

lopment at the Barrio Logan 

site (project

); and

WHEREAS, on November 17, 2022, the HRB conside

red the project's fin

dings and

mitigation measures associat

ed with the proposed relocat

ion of the Resource and

 recommended

the Plannin

g Commission adop

t the findings

 and mitigation measures; an

d

WHEREAS, on December 15,2022, the P

lanning Commission app

roved the 

project,

which included 

a condition o

f project approval re

quiring the cancell

ation ofthe Agreement as

City staff determ

ined that the reloc

ation of the Resource

 is not consist

ent with the rules

 and

regulation

s publishe

d by the Sec

retary ofthe Interior an

d breache

s the te

rms of the A

greement;

and

WHEREAS, condit

ion 35 

to Site D

evelopm

ent Penn

it No

.

 3170849 specif

ically stat

es:

"Prior to the i

ssuance of a demolition permit for reloca

tion, the require

ments of the Mills Act

contract shall be

 removed fro

m the 16

20 Union Street prop

erty and an

y requir

ed fees

 associa

ted

with the rem

oval of the Mills Act contract shal

l be paid

 by the Owner/Per

mittee."; and

WHEREAS, the Council o

f the C

ity of San Diego (City Counci

l) has t

he discre

tion to

cancel the

 Agreement under C

alifornia 

Governm

ent Code sect

ion 50284, 

Council 

Policy 700-4

6,

and the term

s ofthe Agreement ifthe City Council 

finds th

at the Owner breach

ed any of the

cond

ition

s ofthe A

greem

ent; and

WHEREAS, state

 law, Council Po

licy 700-46, and th

e Agreement requir

e the Owner to

maintain the Resource'

s regulated

 character

istics of histo

rical sign

ificance

 in accord

ance with

the rules 

and regulations pub

lished by the Secret

ary of the Interior; a

nd

WHEREAS, unde

r Californ

ia Governm

ent Code secti

on 50281(b

)(1), the Agr

eement

must provid

e for the preserv

ation ofthe Resource,

 and to restore

 and rehabi

litate the

 Resource to

conform with the Secr

etary of the Interior's S

tandards

 for Rehabilitat

ion when neces

sary; and
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WHEREAS, under 

Council 

Policy 700-4

6, the Agreement requi

res the 

Owner to

maintain the re

gulate

d char

acteri

stics o

f histor

ical sig

nifica

nce o

fthe R

esour

ce in 

accor

dance

with the rul

es and 

regulat

ions pu

blished by the Sec

retary of th

e Interior a

nd contains

 the 

Owner's

agreem

ent to com

ply with the Sec

retary of the Interior's

 Standar

ds for t

he Trea

tment of Historic

Properties; and

WHEREAS, con

dition

 2.a. ofthe Agreem

ent addre

sses th

e stand

ards 

for th

e histor

ical

site and

 specifi

cally provide

s that th

e "[0]w

ner sha

ll maintain the regu

lated

 charac

teristic

s of

histor

ical si

gnific

ance o

f the [

Resou

rce] in

 accor

danc

e with the ru

les a

nd reg

ulatio

ns pu

blishe

d

by the Se

cretary

 of the Interior"

 during

 the ter

m of the Agreem

ent; and

WHEREAS, und

er San

 Diego 

Municip

al Code s

ections

 143.0210(e

)(2)(C) and

143.0250(a)(3), the pr

oposed

 reloca

tion of the Resource

 is co

nsidered 

a subs

tantial a

lteratio

n that

would impair t

he sig

nifica

nce of

 the R

esour

ce an

d deviat

es fro

m the d

evelop

ment reg

ulati

ons fo

r

hist

oric

al re

sour

ces

; an

d

WHEREAS, the 

relocat

ion is 

also in

consist

ent with the rules 

and regu

lation

s publis

hed

by the S

ecreta

ry of the In

terio

r as it

 equa

tes to a

 subst

antial a

lterat

ion of the 

Resourc

e un

der

those 

standa

rds. Sp

ecifica

lly, th

e stan

dards 

under

 36 C.F

.R. §

 68

.3(a)(2) addr

ess pr

eservat

ion,

rehabi

litation

, restor

ation, o

r recon

structio

n and requir

e that th

e histori

c chara

cter of

 a propert

y

be retain

ed and preserve

d; and

WHEREAS, the

 Secre

tary ofthe In

terior G

uidelin

es, w

hich he

lp implem

ent the

stand

ards, d

iscuss

 build

ing sites 

and s

tate th

at "rem

oving or re

loca

ting build

ings o

r lands

cape

featur

es, the

reby destr

oying the histo

ric re

lation

ship betw

een build

ings a

nd the 

landsca

pe" is 

not

recom

mended

; and

WHEREAS, the 

Owner's 

propos

al to re

locate the R

esourc

e brea

ches 

the terms of

 the

Agreem

ent and City staff

recom

mended

 appr

oval o

f the

 projec

t with the 

inclus

ion of c

onditi

on
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number 35 to Site

 Development Permit No. 3170849 requiring the canc

ellation ofthe Agreement

prior to

 the issua

nce of a demolition

 permit for the

 relocation 

due to thi

s breach

; and

WHEREAS, the m

atter was set fo

r public

 hearing

 on May 16, 2

023, testim

ony having

been heard, eviden

ce having been submitted, and the City Council havi

ng fully considered the

matter 

and bein

g fully advis

ed co

ncerni

ng the sa

me; and

WHEREAS, the Office of the City Attorney has drafted this reso

lution based on 

the

information provided by City staff, includ

ing information provided by affected third parties and

verified by City staff, with the underst

anding that this 

information is complete, true

, and

accurate; and

WHEREAS, under

 San Diego Charter s

ection 280(a)(2), this r

esolution is no

t subject to

veto by the Mayor beca

use this

 matter requ

ires the

 City Council to a

ct as a qua

si-judici

al body

and where a public hearing was require

d by law implicating

 due process

 rights ofindi

viduals

affected by the deci

sion and where the C

ity Council was required by law to consi

der eviden

ce at

the hearing

 and to make lega

l findings b

ased on the ev

idence pres

ented; NOW, THEREFORE,

BE IT RESOLVED, by the City Council of the City of San D

iego, that

 the City Council

has con

sidered

 the matter du

ring a d

uly noticed public

 hearin

g on May 16,2

023 in accord

ance

with Cal

ifornia 

Governm

ent Code se

ction 50285.

BE IT FURTHER RESOLVED, that the City Council has d

etermined that condi

tion 2.a.

ofthe Agreement requir

ing the Owner to maintain the regula

ted charac

teristics 

ofhistor

ical

significa

nce of the Resource 

in accorda

nce with the rule

s and regulat

ions pu

blished by the

Secretary of the Interior ha

s been breache

d becaus

e the reloca

tion of the 

Resource 

is consid

ered

a subst

antial alt

eration

 that would im

pair th

e signi

ficance

 of the Resour

ce and deviat

es from

 the

City's develop

ment regulation

s for historica

l resources, an

d is also inco

nsisten

t with the rules
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and regulatio

ns publish

ed by the Secr

etary of the Interior as

 it equate

s to a su

bstantial alt

eration

of the Resource und

er those st

andards.

BE IT FURTHER RESOLVED, that the Agreement is cance

lled based on the breach of

the Agreement's cond

itions in a

ccordanc

e with Califo

rnia Government Code sect

ion 50284.

BE IT FURTHER RESOLVED, that

 the Owner sh

all pa

y a cance

llation

 fee equ

al to 1

2M

percent of the current fair m

arket value o

f the prop

erty, as de

termined by the A

ssessor'

s Office,

in acco

rdance

 with Ca

liforni

a Governm

ent Code se

ction 5

0286.

APPROVED: MARA W. ELLIOTT, City Attorney

B

y

 

- 

b

-

Lindsey H. Sebastian

Deputy City Attorne

y

LHS:nja

04/26/2023

Or. Dept: DSD

Doc. No. 3287425

Attachments: Exhibit A

 - Mills Act Agreement for the 

Andrew Cassidy Home (HRB No. 2

83)

(recorded Dec. 3, 1996)
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Exhibit A

DOC

 

# 

19

96

-0

6

04

80

4

 'LEASE COMPLETE THIS INFORMATION.

 03-DEC-1996

 10

=3

6 

AM

RECORDING REQUESTED BY:

City

 of

 Sa

n D

ie

o

 

1

8

2

1

Community & Economic Development

202 "C" Street. MS-4A

San Diego, CA 92101

AND WHEN RECORDED CALL TO

,

ARRANGE FOR PI

CKUP: 

OFFICIAL RECORDS

SA

H DIEGO COUNTY RECORDER'

S OFFIC

E

GREGORY 

SMITH, COUNTY RECORDER

RF: 15.00

 FEES: 37.00

AF: 21.00

IF: oo

Call Lois at 235-5235

·

U

AGREF

.MENT

.-1,

Áý J

THIS AGREEMENT is entered in

to by and b

etween THE CITY OF SAN DIEGO, a

mlnicipal 

cørporati

on (City"), and

 DAVID BARK and W

ILLIAM PETTERSÞN,

("Owners").

EIILS

WHEREAS, Ca

liforni

a Govern

ment Code 

Sections

 50280

, et s

eq. authori

ze citie

s to

enter into

 contracts with the o

wners of

 qua

lified h

istoric

al prop

erties to

 provide

 for 

the use

,

maintena

nce, a

nd re

storat

ion of suc

h hist

orica

l pro

perti

es so

 as to

 retai

n th

eir ch

aract

eristic

s as

prope

rties 

of hi

storic

al sign

ifican

ce.

WHEREAS, Owner po

ssesses

 fee 

title in

 and to tha

t certain

 real pr

opert

y, tog

ether

with as

sociated s

tructures

 and 

improve

ments there

on, A

ssesso

r Parc

el N

o

.

 533

-353-1 

I, and

gene

rally

 loca

ted a

t the

 stre

et add

ress 

1620 Union 

Street

, San D

iego,

 Ca

liforn

ia 92101 (th

e

"H

ist

ori

c S

ite

").
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2

WHEREAS, On August 22, 1990, after a public hearing, the San Diego Historical Site

Board adopted Resolution No. R-90082213, declaring and designating the above property as a

Historical Site Number 283 pursuant to San Diego Municipal Code Section 26.0201 et seq.

WHEREAS, City and Owner, for their mutual benefit, now desire to enter into this

Agreement both to protect and preserve the characteristics of historical significance of the

Historical Site and to qualify the Historical Site for an assessment of valuation pursuant to the

provisions of Chapter 3, of Part 2, of Division 1, of.the California Revenue and Taxation.

Code (and as 

amended from time to time).

NOW THEREFORE, in consideration of the mutual benefits and covenants, City and

Owner agr

ee as fo

llows:

1. Compliance with Council Policy. Owner shall comply with Council Policy number

700-46, attached hereto as Exhibit A and incorporated herein by this reference.

2. Standards for Historical Site. During the term of this Agreement, the Historic Site

shall be subject to the following conditions, requirements, and restrictions:

a. Owner shall maintain the regulated characteris

tics of historical sig

nificance

of the Historic Site in accordance 

with the rules a

nd regulation

s published 

by the Secre

tary of

the Interior.

b. Owner shall allow reasonable periodic

 examination of the Historic Site, by

prior appointment, if a request is m

ade by represen

tatives of the County Assessor, S

tate

Department of Parks and Recreation or the State Board of Equalization.

c. The Owner shall all

ow visibility of the exterior of the str

ucture fro

m the

public right- of-way.
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3. Jnformation of Compliance. Owner hereby agrees to furnish City with any and all

information requested by the City which may be necessary or advisable to determine

compliance with the terms and provisions of this Agreement.

4. Cancellation. City, following a duly noticed public hearing as set forth in

California Government Code Sections 50280, et seq., may cancel this Agreement if it

determines that Owner has breached any of the conditions of this Agreement or has allowed

the property to deteriorate to the point that it no longer meets the standards for a qualified

historic property. In addition, City may cancel this Agreement if it determines that the

Owner has failed to restore or rehabilitate the property in the manner specified in

subparagraph 2(b) of this Agreement. In the event of cancellation, Owner may be subject to

payment of those c

ancellation fees set forth

 in California Government Code Section

 50280,

et seq.

5. Enforcement of Agreement. In lieu of and/or in additio

n to any provisions

 related

to cancellat

ion of the Agreement as referenc

ed herein, 

City May spec

ifically enforce, or

enjoin the bre

ach of the term

s of this Agreement. In the ev

ent of a def

ault und

er the

provision

s of this Agreement by Owner, City shall g

ive written notice to O

wner by regis

tered

or certifie

d mail addres

sed to t

he addres

s stated i

n this Agreement, a

nd if such

 a viol

ation is

not corrected to the

 reasona

ble satisf

action of the City within thirty (30

) days (pro

vided th

at

acts to

 cure 

the bre

ach or de

fault m

ust be 

commenced 

within thirt

y (30) days

 and

 must

thereafter be d

iligently pursued

 to com

pletion by Owner), then

 City may, withou

t further

notice, decl

are a defa

ult unde

r the ter

ms of this Agreement and 

may bring an

y action necess

ary
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to specifically enforce the obligations of Owner growing out of terms of this Agreement, apply

to any court, state or federal for injunctive relief against any violation by Owner or apply for

such other relief as may be appropriate.

City does not waive any claim of default by Owner if City does not enforce or cancel

this Agreement. All other remedies at law or in equity which are not otherwise provided for

in this Agreement or in City's regulations governing historic sites are available to the City to

pursue in the event there is a breach of this Agreemen. No waiver by City of any breach or

default under thi

s Agreement shall be de

emed to be a w

aiver of any other subse

quent breach

thereof or default hereunder.

6. Binding_Effectf_Agreen The Owner hereby subjects the Historic Site

described in

 Exhibit A to the coven

ants, reservatio

ns, and restri

ctions as 

set forth

 in this

Agreement. City and Owner hereb

y declare t

heir speci

fic intent that the

 covenant

s,

reservati

ons, and 

restrictio

ns as sét 

forth herein shall be

 deemed covenant

s running 

with the

land and sha

ll pass to an

d be binding upon the Owner's succes

sors and assigns 

in title or

interest to 

the Historic Site. Each and 

every con

ract, dee

d, or other instrum

ent herein

after

executed, covering

 or conveying the Historic Site, or any portion thereof,

 shall conclus

ively be

held to h

ave been

 executed, deli

vered, a

nd accepted subje

ct to the c

ovenants, rese

rvations, 

and

restrictio

ns expres

sed in this Agreement regard

less of w

hether suc

h covenan

ts, res

ervations

,

and res

triction

s are set

 forth in such contract, 

deed,

.

or other in

strument.

City and Owner hereby declare their u

nderstanding

 and intent·

 that the burde

n of the

covenants, reserv

ations, a

nd restr

ictions set 

forth herein, 

touch and con

cern the

 land, in

 that

Owner's legal in

terest in the Historic Site i

s renderedless valuab

lethereby, City and Owner
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hereby further declare their understanding and intent that the benefit of such covenants,

reservations, and restrictions touch and concern the land by enhancing and maintaining the

historical characteristics and significance of the Historical Site for the benefit of City, the

public, and Owner.

7. Effective Date and Term of Agreement. This Agreement shall be effective and

commence on KÌ cv6--1 ,19 {6 , and shall remain in effect for a term of ten

(10) years thereafter. Each year upon the anniversary of the effective date, such initial term

will automatically be extended as provided in paragraph 2 below.

8. Renewal. Each year on the anniversary of the effective date of this Agreement (the

"renewal date"), a yéar shall automatically be added to the initial term of this Agreement

unless notice of non-renewal is mailed as provided here

in. If either Owner or City desires 

in

any year not to renew this Agreement, Owner or City shall serve written notice of non-

renewal on the other party in advance of the annual renewal date of the Agreement. Unless

such notice is served by Owner to City at least ninety (90) days prior to the annual renewal

date, or served by City to Owner at least sixty (60) days prior to the annual renewal date, one

(1) year shall automatically be added to the term

 of the Agreement as provided he

rein. Upon

receipt by Owner of a notice of non-renewal from City, Owner may make a written protest of

the notice. City may, at any time prior to the annual 

renewal date of the Agreement, withdraw

it notice of n

on-renewal

. If either 

City or Owner serv

es notice to 

the other o

f non-ren

ewal in

any year, the A

greement shall remain in effect for 

the balance o

f the term then remaining,

either fro

m its origin

al execu

tion or fr

om the last

 renew

al of the 

Agreement, whichever

 may

apply.

Pa
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9. I  Any notice required to be given by the terms of this Agreement shall be

provided at the address of the respective parties as specified below or at any other address as

may be later specified by either party.

To City:

 

City of San D

ìego

Attention: Secretary to the Historical Site Board

202 "C" Street, Fourth Floor

San Diego, California 92101

To Owners: David Bark and William Petters#n

1620 Union Street

San Diego, CA 92101

10. General Provisions.

a. None of the terms, provisions, or conditions of this Agreement shall be

deemed to create a partnership between the parties and any of their heirs, successors, or

assigns, nor shall such terms, provisions, or conditions cause them to-be considered joint

ventures or members of any joint enterprise.

b. Owner agrees to and shall hold City and its elected officials, officers,

agents, and employees harmless from liability for damage or claims for damage for personal

injuries, including death, and claims for property damage which may arise from the direct or

indirect use or operations of Owner or those of his or her contractor, subcontractor, agent,

employee or other person acting on his or behalf which relate to the use, operation, and

maintenance of the Historic Site. Owner hereby agreès to and shall defend the City and its

elected officials, officers, agents, and employes with respect to any and all actions for

damages caused by, or alleged to have been caused by, reasons of Owner's activities in

connection with the Historic Site. This hold harmless provision applies to all damages and
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claims for damages suffered, or alleged to have been suffered, by reason of the operations

referred to in this Agreement regardless of whether or not the City prepared, supplied, or

approved the plans, specifications, or other documents for the Historic Site.

c. All of the agreements, rights, covenants, reservations, and restrictions

contained in this Agreement shall be binding upon and shall inure to the beneñt of the parties

herein, their heirs, successors, legal representatives, assigns and all persons acquiring any part

or portion of the Historical Site, whether by operation of law or in any manner whatsoever.

d. In the event legal proceedings are brought by any party or parties to enforce

or restrain a violation of àny covenants, reservations, or restrictions contained herein, or to

determine the rights and duties of any party hereunder, the prevailing party in such proceeding

may recover all reasonable attorney's fees to be fixed by the court, in addition to court costs

and other relief ordered by the court.

e. In the event that any of the provisions of this Agreement are held to be

unenforceable or invalid by any court of competent jurisdiction, or by subsequent preemptive

legislation, the validity and enforceability of the remaining provisions, or portions thereof,

shall not be effected thereby.

f. This Agreement shall not take effect unless and until Owner's signature is

notarized by a notary public. Furthermore, if an agent or representative of Owner signs this

Agreement on behalf of Owner, the agent or representative must furnish proof, to the

satisfaction of City, that the agent or representative has authority to act on Owner's behalf.

g. This Agreement shall be construed and governed in accordance with the

laws of the State of California.
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11. Recordation, No later than twenty (20) days after the parties execute and enter

into this Agreement, City shall cause this Agreement to be recorded in the office of the County

Recorder of the County of San Diego.

12. Amendmen This Agreement may be amended only by a written and recorded

instrument executed by the parties hereto.
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IN· WITNESS WHEREOF, City and Owner have executed this Agreement on the day

and year first written above.

CITY OF SAN DIEGO

Approved:

Da /  /4/96

By: Ku

conomic Dev.

For

 City

 M

an

ag

er 

Jac

k M

cGro

ry

OWNERS

Dated:

By:

David Ba

V

Dated:

y

: 

,u

>

-

 

 William Petrs

I HEREBY APPROVE this Agreem

ent as to

 form and leg

ality thi 

kday

of   £6 ,

 

1

9

9

 

·

JOHN W. 

WITT, City

 Attorney

Allis L. Thomas,-Dêpúty
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