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ORDINANCE NUMBER 0-

 21876

 

(NEW SERIES)

DATE OF F

INAL PA

SSA

GE

 

OCT 0 7 2024

AN ORDINANCE AMENDING CHAPTER 3, A

RTICLE 10,

DIVISION 1, O

F TH

E SA

N DIEGO MUNICIPAL CODE BY

RETITLING ARTICLE 10 AND DIVISIO

N 1; A

MENDING

AND RENUMBERING SECTION 310.0102 TO NEW SECTION

310.0101 AND SECTION 310.0101 TO NEW SECTION

310.0102; AMENDING SECTIONS 310.0103 AND 310.0104;

RETITLING AND AMENDING SECTION 310.0105; A

DDING

NEW SE

CTION 310.0106; R

ETITLING AND AMENDING

SECTION 310.0107; AMENDING AND RENUMBERING

SECTION 310.0106 TO NEW SECTION 310.0108; ADDING

NEW SECTION 310.0109; AND AMENDING AND

RENUMBERING SECTION 310.0108 TO NEW SECTION

310.0110, RELATING TO THE CITY OF SAN DIEGO

TRAFFIC CONTROL WORKER MINIMUM WAGE

ORDINANCE.

RECITALS

The C

ounc

il of the 

City of San

 Diego (Counc

il) adop

ts th

is Ordina

nce b

ased on

 the fo

llow

ing:

A. 

By Sa

n Diego O

rdina

nce O

-21723 (Sep

t. 18

,2023) 

(Ordina

nce), the

 San 

Diego

City Counci

l (Counci

l) adop

ted a

 minimum wage f

or traffi

c co

ntrol worker

s employ

ed on cert

ain

constructi

on proj

ects un

der a C

ity of San 

Diego (City)-issu

ed perm

it.

B. 

The 

minimum wage i

s con

siste

nt with t

he pr

evail

ing wage 

that t

raffic

 control

worker

s would 

be pai

d if they were pe

rforming 

similar w

ork on a City publi

c works pro

ject.

C. Paying the

 minimum wage rate

 under

 the Ordinan

ce is requ

ired as 

a conditio

n ofa

City-app

roved permit, which all

ows for us

e of City st

reets a

nd righ

ts-of-way unde

r speci

fied

conditions.

D. 

Paym

ent of the re

quired m

inimum wage rate 

foi· traffi

c con

trol w

orker

s unde

r the

Ordina

nce 

is enf

orced

 by th

e City's

 Complian

ce D

epart

ment,

 Offic

e of

 Lab

or St

andard

s an

d

Enfo

rcem

ent (O

LSE), workin

g unde

r the

 Mayor

.
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E. 

The

 M

ayor

, thr

oug

h th

e Com

plia

nce 

Depar

tment

' s OLSE, 

is r

eco

mmend

ing

cla

rify

ing 

am

end

ment

s to 

the 

Ordina

nce 

to a

ssist

 with 

en

forc

em

ent

, and

 the

 Coun

cil

 wishe

s to

ado

pt t

he p

rop

ose

d a

mend

ments

.

F. 

The p

ropo

sed 

amendm

ents c

hang

e the

 title

 of the 

Article

 and 

the D

ivis

ion where

the O

rdinan

ce is

 cod

ified

.

G. 

The

 pro

posed 

amend

ment

s clar

ify t

hat 

the 

prev

ailin

g w

age

 rat

e i

s a

 minimum

wage 

requ

ired

 to b

e pa

id t

o spe

cifie

d em

ploy

ees worki

ng u

nder

 an

d as

 a co

ndi

tio

n of

 a City-

issu

ed T

raff

ic C

otrol Pe

rmit ra

ther

 th

an a

 Pu

bli

c Right

-of-

Way 

Perm

it.

H. 

The 

prop

osed 

amendm

ents 

also 

clar

ify th

e req

uirem

ent of

 employ

ers t

o pr

ovi

de

notic

e of

 the p

reva

iling 

wage r

ate to

 thei

r em

ploy

ees,

 the 

right

s of

 employ

ees und

er th

e

Ordin

ance

, and th

e du

ties a

nd a

utho

rity o

f th

e City's

 Enfo

rcem

ent Offic

e and 

Office

r, as 

defin

ed.

. 

The Ordinanc

e is a

dopte

d in a

ccor

dance

 with t

he City's

 pow

ers 

under

 the

Constitu

tion an

d la

ws of

 the

 Sta

te o

f Califo

rnia, i

nclu

ding

 the

 pol

ice

 pow

ers v

este

d in

 the

 City

by Article

 XI, sec

tion

 7, of

 the

 Califor

nia C

onst

itutio

n and Ca

li for

nia L

abor 

Code s

ectio

n 12

05.

J. 

This

 Ordin

ance

 is n

ot inten

ded 

to cr

eate 

any p

ow

er, du

ty, o

r obl

igati

on in 

confli

ct

with f

ede

ral or s

tate 

law

s.

K. 

The 

Office

 of the 

City A

ttorn

ey has

 draft

ed th

is Ordinan

ce bas

ed o

n the

inform

ation pr

ovid

ed by

 City s

taff, 

inclu

din

g inf

ormation pr

ovid

ed by

 aff

ect

ed 

third p

artie

s and

verif

ied by C

ity staf

f, w

ith th

e un

derst

and

ing th

at th

is in

form

atio

n is c

omplet

e, tru

e, an

d

accurate.

ACTION ITEMS

BE IT ORDAINED, by

 the C

ounc

il of the

 City of San

 Diego

:
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Section 1.

 

Chapter 3, Article 10, Division 1 of the San Diego Municipal Code is

amended by

 retitling 

Article 

10 and Division 1; amending and renu

mbering 

section 3 10.0102 to

new section 3

10.0101 and section 310.0101 to ne

w section 310.0102; a

mending sect

ions

310.0103 and 310.0104; retit

ling an

d amending 

sectioii 310.0105; add

ing a ne

w section

310.0106; retitling and 

amending section 310.0107; amending and renumbering old se

ction

310.0106 to new section 310.0108; adding a new section 310.0109; and amending and

renumbering old s

ection 310.0108 to new

 section 3 10.0110, to read as follows:

Article 10: City of Sa

n Diego Traffic Control Worker iMinimum Wage

Division 1: City of San Diego Traf

fic Control Worker ìM

inimum Wage Ordinance

§310.0101

 Citation

This Division sh

all be cited

 as the C

ity of San Diego Traffic Control Worker

Minimum Wage Ordinance.

§310.0102

 

Purpose and Intent

(a) The puipose and

 intent of this Division is to esta

blish a C

ity-required

minimum wage, referr

ed to as th

e

 

prevailing

 

11g rate, for specified

employees engaged in traffi

c control work on City· streets and public

rights-of-

way, includin

g sidewalk areas

. The Cio; requi

res payment of the

preailing wage rate to traffic control workers as a condition of a 7'·q#c

Control Permi 

issued under S

an Diego Municipal Code sectio

n 129.0742,

as may be amended.

(b) The City Council makes the fol

lowing findings in suppo

rt of the City of

San Diego Traffic Control Worker Minimum Wage Ordinance:
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(1) Traffic control work includes stopping, slowing, guiding, directing,

controlling and monitoring traffic on City streets and public rights-

of-way. Traffic control workers are responsible for maintaining the

safety of drivers and pedestrians on the City's streets and iii the

public rights-of-way adjacent to or near construction areas.

(2) Unexpected and difficult driving conditions in these construction

areas can present a significant risk of harm to drivers, other users

of the Cio; 's public rights-of-way, and the traffic control workers

themselves.

(3) Low wages can lead to less qualified workers and more difficult

working conditions, which can increase the risk o f harm to workers

and users of the 

City's

 

public rigts-of-way.

(4) Tra ffic control workers employed by contractors on the City's

public works projects, involving the construction. recostruction,

or repair of public buildings, streets, utilities, and other public

works. are paid a miimum wage. in accordance with San Diego

Municipal Code section 22.3019, as may be amended: related to

compliance with State of California prevailing wage laws. The

prevailing wage is an hourly rate paid on public works projects to

specified workers engaged in a particular craft, classification, or

type of work within the locality and in the nearest labor market

area.
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(5) 

By adopting this Divisi

on the C

ity Council 

esta

blishe

s a minimum

wage st

andard 

to apply

 to all 

traffic 

control workers o

n Ci; stre

ets

and pub

lic righ

ts-of-way, with limited ex

ceptions as se

t forth i

n

this D

ivision,

 as a m

eans to en

sure th

at traf

fic control work

 in the

City is being done by the most qualified a

nd consistently

 and

sufficiently paid workers.

§310.0103

§310.0104

Authority

This Division i

s adopte

d in acc

ordance 

with the p

owers ves

ted in the

 City by th

e

Constituti

on and l

aws of the St

ate of Californ

ia, inclu

ding the po

lice pow

ers

vested i

n the C

iy by Article XI, section

 7, of the C

aliforni

a Costituti

on and

Californi

a Labor 

Code sec

tion 1205. This

 Division 

is not itended 

to creat

e any

power, dut

y, or o

bligat

ion in c

onflict

 with fede

ral or 

state law

s.

Definitions

For pu

rposes of this Division

, defin

ed ter

ms app

ear in

 italic

s. The

 follo

wing

definitions apply

 to the

 term

s in this Division

:

Cio, means the City of San Diego.

Employee

 means any pe

rson eng

aged in t

raffic co

ntrol work, in

cluding setting up

traffic control, guiding and monitoring vehicles, and res

toring the r

oadway, as

described in th

e traffic control plan required

 by the

 

City

 

under a City-issued

Traf

ìc C

ontrol Pe

rmit, in

 

accordance 

with San Diego Municipal C

ode sectio

n

129.0742, as may be amended.

Empoyer

 

ineans any pe

rson or entit

y, incl

uding an

 asso

ciation

, org

anizat

ion,

partnership

, business trus

t, limited liab

ility company, o

r corpora

tion, who

exercises c

ontrol ov

er the wages, hour

s, or working 

conditions of any

 

em

plo

yee
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and is subject to a Cio;-issued

 

Tralfìc C

ontrol Perm

it,

 

excluding any person or

entity

 engag

ed in a

ctivities a

s desc

ribed i

n San

 Diego M

unicipal 

Code s

ecti

on

82.27, an

d loc

al, st

ate, a

nd fed

eral pub

lic ag

enc

ies, in

clud

ing t

he

 

City.

Enforcement Office

 

ineans the 

City's

 

Compliance Department, Office of Labor

Standards and Enforcement. or oth

er

 

C

i

ty

 

office or 

department under the a

uthority

of the City Manager to enf

orce this Division.

Enrcement Ocer means any perso

n authorized b

y the C

ity Manager to

 enforce

violations of this Division.

Pre

vai

ling

 wag

e ra

te

 

means the prevailing

 rate of

 per dien wages, inclu

ding a

ny

predete

rmined inc

reases, 

as detenn

ined by the C

alifornia 

Director o

f Indust

rial

Relation

s in acc

ordance

 with Califo

rnia Lab

or Code sect

ions 1770 and 177

3, and

relate

d law

s, as m

ay be

 amended

, for t

he clas

sifica

tion of

 "Lab

orer

: Buildin

g

Constru

ction, Group 1

" (or as this class

ification may be

 amended) working on a

public 

works proje

ct in Sa

n Diego County and perfor

ming traffic 

control work by

any m

ethod

. The p iling wge ·t

, inclu

ding any p

redete

rmined

 incre

ases,

 is

determined as of the date the 

City

 

issues the

 

Traffic Conrol Permit,

 

following

Citv appro

val of the traf

fic contro

l plan, a

nd it rem

ains in ef

fect fo

r the durati

on of

the T·q#

c Con/·ol P

ei·mit. Thep

evailing wage 

·ate incl

udes (1) the pr

evailin

g

basic st

raight-ti

me hourly 

rate of pay, (2

) the

 prevai

ling rate

 for ho

liday and

overtime work, and (3) the prevailing rate of

 

employer

 

payments fo

r all prog

rams

or benefits for

 

employees,

 

consist

ent with the 

requir

einents

 o f Cali fo

rnia Code of

Regulat

ions, Title 8, se

ctions 16000 throug

h 16301, and re

lated re

gulation

s, as

may be amended. The

 

pre

vailin

g wa

ge 

rate

 

does n

ot inclu

de the

 requ

irement to
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pay travel

 or subsistence pa

yments. The

 

employer

 

may make training contribution

payments dir

ectly t

o an emp

loee or to 

an appro

ved appre

ntices

hip progr

am, at

the discretion of the 

employer.

Retaliatioii

 

means any thre

at, discipli

ne, discharge

, demotion, s

uspension,

reduction in

 

enployee

 

hours. or any other adverse 

employent action against a

ny

employee fo

 

exercisin

g or attem

pting to ex

ercise any 

right under 

this Division.

D-aßic Cotrol Pei·,it means a pennit required and

 issued by the City under

San Diego Municipal Code section 129.0742, as may be amended, or an

y related

administrative reguation promulgated by the City Manager, for the tem

porary use

of a City street, si

dewalk, or par

king lane when a permittee is w

orking

 on a

constructio

n project i

mprovement project,

 or other w

ork encr

oaching i

nto the

public right-of-w

ay, including

 sidewalks, parkin

g spaces, 

medians, alleys,

 and

streets.

 

Taffc Control Pe·mit

 

does not include a 

permit issued by t

he City

Manager, Polic

e Chief, o

r designce

s for the limited pupose of controlling

 traffic

for a special event under San Diego Municipl Code section 82.27.

§310.0105

 

iMinimum Wage Requirement Under City-Issue

d Traffic C

ontrol Permit

(a) 

A City-iss

ued

 

Traf

fic C

ontr

ol Pe

rm

it

 

must include the requirement that all

employers

 

responsible for performing work under the 7)-atfic

 

Control

Permit pay

 

their employees no less than the

 

pi·eiling age rae, in effect

at the time the 

City

 issues the

 

Taf.fìc Cool Pmit,

 unless one of the

following exceptions applies:

(1) the

 

employer s

 

resposible for traffic control work related to t

he

construction renovation, o

r repair of a single-family home or

duplex;
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(2) the emp

loyer is re

sponsible for

 traffic c

ontrol work on a proje

ct

costing $1,000 or less, as spec

ified in Californ

ia Labor Code

section 177

1 or any su

bsequent cost th

reshold 

applicable 

to the

payment ofpreva

iling wages es

tablished 

by Cal

iforn

ia law;

(3) the employe

r is a gas o

r electric 

utility com

pany, and

 their

employee is

 

perform

ing traf

fic control work fo

r one hou

r or less

per workday or one hour or less per shift;

(4) the employer is re

sponsible for traffic co

ntrol work related to a

public w

orks project f

or any pu

blic agenc

y, inclu

ding the Ci

, and

another, higher minimum wage rate applies

 to the work; or

(5) the employer is p

rohibited from paying the preailing wage rate by

law or by a stat

e or fede

ral funding 

source requ

irement applicab

le

to the work authorized by the Ti-aic

 

Control Pemit,

(b) Eployers s

ubject to this

 Division 

must pay the

ir emp

loyees

 the pre

ailing

1''g

 

rate.

 

including any

 predeterm

ined incr

eases, as d

etermined by th

e

Ci; at the time the

 Citv issues the 

Taffic C

ontro

l Pemi,fo

r

 

the duration

of the work performed under the

 

Tra

ic 

Con

trol P

erm

it.

§310.0106

 

Notice Requirements

E

ve

ry

 

employer

 

must post a not

ice at the job site w

here any

 

employee

 

works or

otherwise provide written notice to

 

employees

 

in

fo

rm

in

g

 

employees of

 

their rights

under this Division and the

 

prevailing wage rae in effect

 

under t

his D

ivision

,

including the ef

fective dat

es and any p

redetermined incr

eases rel

ated to the

 

City's

issuan

ce o f an appli

cable T

rqlfic C

ontrol

 Permit.
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§310.0107

Violations

(a) Any emplo

yer who violates

 any r

equirement of this Division

, except

 the

notice requ

irements set f

orth in San D

iego Municipal C

ode sect

ion

310.0106, is subject to a civ

il penalty, asses

sed and payable to the City, of

no less than

 $500, but n

o more tha

n $1.000 per vio

lation

. Each day 

that an

employer

 

fails to pay an

 

em

plo

yee

 tle

 

prevailing

 

ì

g

 

rate

 constitutes a

separate and distinct violation of this Division.

(b) Any employer who fails to comply with the notice r

equirements set forth

in San Diego Municipal Code sectio

n 310,0106 is su

bject to a civil

penalty, assessed

 and payable to the City, of $100 for each

 

employee

 w

h

o

was not given the required notice, up

 to a maximum of $2,000 for each

appicabe Traffic 

Control Pei·mit.

(c) 

An

 

employer's

 

failure to pay their

 

employees

 

wages equivalent to the

p

revaili

g

 

t:age

 

i·ate

 

may be en

forced 

through r

evocatio

n of the app

licable

Traffìc Con·ol Pemi by

 

the City Manager or designee, in accordance

with the San Diego Municipal Code.

d) To enforce this Division, any aggrieved

 

employee, the Enforcement

O

f

ìc

e

r,

 o

r

 

both, may seek payment of wages unlawfully withheld by

employers,

 

penaltie

s for vi

olations as d

escribed i

n this Divisio

n, court

costs, and attorneys' fees.

(e) 

If an

 

employer

 

ceases their b

usiness opera

tions, or sells,

 excanges,

transfers, or otherwise disposes of the

 

employer's

 

business, then any

person or en

tity tliat be

comes a su

ccessor 

to the 

business

 is liab

le for any
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§310.0108

unpaid a

mounts ow

ed unde

r this D

ivision if, a

t the time of the 

conveyan

ce

of the bus

iness, t

he suc

cessor h

as actu

al or const

ructive k

nowledge of

 the

amounts

 owed as

 deten

nined

 by th

e

 

C

i

ty

.

(f) This Division is not intend

ed to limit any employee

 s righ

t to obtain re

lief

to which the 

employee

 

may be entitled under a

pplicable law

s. Exhaus

tion

of remedies under 

this Division is not a prere

quisite to th

e assertion of any

right.

Duties an

d Authority

 of the 

Enforc

ement Office a

nd Enforcem

ent Officer

(a) The Eifèrcem

ent (

ice has f

ull auth

oríy to 

implement an

d enfo

rce this

Division, co

nsistent with the autho

rity, powers,

 and proce

dures of the

Eforcement Office. s

 

forth in Chapter 1, Article 2, of the San Diego

Municipa

l Code, as m

ay be am

ended,

 and oth

er appl

icable 

Ci; ordinan

ces

and regulations. This authority includes the power to investigate any

possible violations ofthis Division by an

 

employer, to

 

dem

and p

ayr

oll 

and

business records from all

 

enployers

 

issued a Tra

íìc 

Control Per

mit, o

access an

 

emplovers

 

workplace durin

g workplace hours

 to examine and

audit re

cords, a

nd to co

nduct e

nployee

 and ot

her worker inte

rviews at a

workplace or job site.

(b) Any person may file a written complaint with the Eorcement

 

Offi

ce

regarding a violation of this Division. The written complaint must describe

the alle

ged viol

ation, inclu

ding a 

statement o f relevan

t facts, 

dates, p

laces,

and persons or entit

ies respon

sible for t

he alleged v

iolation. Complaints

alleging 

a violation of this Divisio

n must be f

iled with the

 

Enforcement

ffìce

 

within two years oftlie occurrence of the alleged violation.
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(c) 

To e

nco

ura

ge 

rep

orti

ng

 an

d c

oo

per

ati

on w

ith i

nve

sti

ga

tio

ns,

 the

Enfo

rce

m

en

t O

ff

ce

 

must 

maint

ain

 th

e co

nfid

ent

ialit

y o

f an

y p

erso

n

rep

or

ting

 al

leg

ed 

vio

lat

ion

s a

nd p

ers

ons a

ssi

stin

g 

in 

any

 in

ves

tig

at

ion

,

incl

udi

ng the

 nam

e, a

ddre

ss, a

nd o

ther

 ide

ntify

ing

 inf

ormati

on 

of the

pers

on, 

to tli

c e

xtent pe

rmitted

 by l

aw.

(d) 

The

 

Enfo

rce

men

t Offce

 must

 

al

so 

pr

ote

ct p

rop

rie

tar

y b

usi

ne

ss

inf

or

m

at

ion

, to

 th

e 

ex

ten

t p

en

n

itte

d b

y 

la

w

.

e) 

Th

e E

n

rce

ment O

ice 

may disc

lose

 in

form

atio

n as 

nec

ess

ary 

to e

nfo

rce

this D

ivis

ion

, as

 re

qui

red 

by l

aw. o

r fo

r oth

er la

wful pur

poses

.

(f) 

The

 E

nfor

cem

ent O

icer

 may i

ssue

 su

bpo

ena

s in

 acc

ord

ance

 w

ith

Calif

orni

a la

w an

d th

e S

an D

ieg

o M

unic

ipa

l C

od

e.

(g) 

Th

e E

norc

em

ent 

icer

 may c

on

duc

t an

 inf

orm

al se

ttle

men

t c

onfe

renc

e

with the

 

employer to

 

pro

vide 

an 

opp

or

tun

ity

 for 

the

 em

plo

ye

r to

 rem

edy

any

 all

ege

d v

iol

atio

ns w

ith

out f

urth

er 

adm

inist

rati

ve 

enf

orc

em

ent ac

tion

.

The 

Enfo

rce

men

t O

fcer

 

has

 dis

cre

tion to

 im

po

se c

ivil p

ena

lties

 in

acc

ord

anc

e w

ith

 Sa

n D

ieg

o M

unic

ipa

l C

ode

 sec

tio

n 1

2.0805

, as

 m

ay be

am

end

ed

, as

 a c

on

ditio

n o

f sett

lem

ent

 of

 an 

all

ege

d vi

ola

tio

n.

(h) 

The 

City M

an

ag

er 

or 

Enf

rce

men

t o

ti

ce

r m

ay

 pr

om

ul

gat

e p

ol

ici

es, 

rul

es,

and

 ad

ministr

ati

ve r

egu

lati

on

s ne

ces

sar

y to

 im

pl

em

ent th

e pu

rpo

se, 

int

ent

,

and pr

ovis

ion

s of

 this

 Divisio

n, in

clud

ing pr

oce

dur

es

 for 

ha

ndl

ing

co

m

pl

ai

nts

 b

y 

em

pl

oye

es

.

(i) 

Th

e E

n

rcem

ent 

Offic

e m

ust

 pro

vide

 a 

sum

m

ary

 re

port o

f its

 ac

tivi

ties

ea

ch 

ye

ar 

to 

the

 C

ity 

Cou

nc

il b

y O

cto

be

r 1

, de

tai

ling

 th

e e

nfo

rce

m

en

t o

f

this Division.
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§310.0109

) The

 

Enforcement ffice may

 

collaborate with, including entering into a

contract or contracts with, workers' rights advocates and community-

based organizations to assist iii outreach efforts and other governmental

agencies to assist in enforcement. Any contract under this subsection is

subject to the

 

City's

 

procurement requirements as set forth in the

San Diego Municipal Code.

(k) 

The Ci,'s failure to investigate an alleged violation or otherwise enforce

any of the provisions of this Division does not create any right of action by

any person, including an aggrieved employee, to recover damages or other

remedies from the City.

(1) 

Consistent with the provisions of this Division, the City Manager or

Enforcement fficer

 

may establish and enforce any additional

administrative rules, regulations, and standards they determine to be

necessay to carry out the purpose and intent of this Di

 vision.

Employee Rights

(a) 

Employers are prohibited from engaging in retaliaion against any

e

m

p

lo

e.

(b) 

The rights ofemployees protected by this Division include the right to

request and receive payment of the

 

prevailing wage rate,·

 

file a complaint

for alleged violations of this Division with the

 

E

no

rce

m

ent O

ffìce,

another appropriate enforcement agency, or the court; bring legal action

for any violation of law concerning wages, hours, or other standards or

rights; communicate with any person about a violation or alleged violation

of this Division; participate in any administrative or judicial process

-PAGE 12 OF 14-
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regarding an alleged viola

tion of this Division; and info

rm any person of

their pote

ntial rights un

der this Division

. The rig

hts of this Division apply

to any

 

emploee

 

who easonably, even if mistakenly, and in good faith

reports a violation of this Division to their

 

em

plo

ye

r o

r a

 

governmental

agency responsible 

for enforcing any wage and hour laws applicable

 to the

emp

loy

er.

(c) Exhaustion of remedies un

der this Division is 

not a prereq

uisite to the

assertion of any right.

(d) An

 

employer's

 

adverse action against an

 

em

plo

yee

 

within 90 calendar days

ofthe

 

employee's

 

exercise of any protected right under this Division

creates a rebuttable presumption that the employer acted in etaliation

against the employee for the employee s exercise ofthe protected right.

§310.0110

 

No Effect on Higher Wages

This Division establishes a loc

al inimum wage standard

. It is not intended to

conflict with applicable federal or state laws or to discourage or prohibit

employers

 

from paying higher wages to their

 

emp

loye

es.

 

Further, this Division

must not be interpreted to modify any obligation of

 

employers to

 

comply with any

contract, collective ba

rgaining agreement, eployment benefit plan

, other

agreement, or applicable federal or state laws, including requirements to pay

higher wages and other benefits.

Section 2.

 

The Council dispenses with a full reading o

f this Ordinance b

efore its

passage beca

use a written copy of this Ordinance was made available

 to the Council and

 the

public before the date of its passage.
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Sec

tion

 3.

 

This Ordina

nce w

ill ta

ke ef

fect a

nd be i

n force

 on t

he thir

tieth d

ay fr

om

and after its final passage.

APPROVED: MARA W. ELLIOTT, City Attorn

ey

 \

B

y

 

ý

 

U

 

'f

 

oan

 F. D

aw

son

Seni

or D

eputy

 City A

ttorn

ey

JFD:crn

09/03/2024

Or.Dep

t: Counci

l District 7/C

omplianc

e Dep

atment

Doc. No. 3686005 4

I certi

fy tha

t the 

Council

 of the C

ity of

 San D

iego a

dopted

 this Ordinan

ce at a

 meeting

 held

 on

OCT·10 2024

DIANA J.S. FUENTES

C

ity

 C

le

rk

By

Depu

ty C

ity

 Cler

k

1

D

 l

l

 

 

+

 

(

-

n

App

rov

ed:

(date)

 fO GLORI

%=yor

Vetoed:

(date)

 

TODD GLORIA, Mayor
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STRIKEOUT ORDINANCE

OLD LANGUAGE: FueOut

NEW LANGUAGE: Double Underline

ORDINANCE NUMBER O-

 

(NEW SERIES)

DATE OF FINAL PASSAGE

AN ORDINANCE AMENDING CHAPTER 3, ARTICLE 10,

DIVISION 1, OF THE SAN DIEGO MUNICIPAL CODE BY

RETITLING ARTICLE 10 AND DIVISION 1; AMENDING

AND RENUMBERING SECTION 310.0102 TO NEW SECTION

310.0101 AND SECTION 310.0101 TO NEW SECTION

310.0102; AMENDNG SECTIONS 310.0103 AND 310.0104;

RETITLING AND AMENDING SECTION 310.0105; ADDING

NEW SECTION 310.0106; RETITLING AND AMENDING

SECTION 310.0107; AMENDING AND RENUMBERING

SECTION 310.0106 TO NEW SECTION 310.0108; ADDING

NEW SECTION 310.0109; AND AMENDING AND

RENUMBERING SECTION 310.0108 TO NEW SECTION

310.0110, RELATING TO THE CITY OF SAN DIEGO

TRAFFIC CONTROL WORKER MINIMUM WAGE

ORDINANCE.

Article 10: City of San Diego Traffic Control Worker PFevailing-Minimum Wage

Division 1 : City of San Diego Traffic Control Worker *eailin-Minimum Wage

Ordinance

§310.0

102

 

Cita

tio

n

[Text moved from old section 310.0 1 02.I

This Division shall be cited as th

e City of San Diego Traffic Control Worker

Pevaii-Minimum Wage Ordinance.

§310.010+Z Purpose and Intent

íå The purpose and intent of this Division is to establish a City-required

minimum wag, referred t

o as the prevailing wae rate, fur specif

ied

emloyees engaged in traffic control work on City streets and public
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rihts-of-way, including sidewalk areas. The City rçquir.es payment of the

pre

vail

ing wa

e ra

te to

 traffic control workers as a condition of a 

Traffic

Control Permit

 

issued und

er San D

iego Municipal Code sect

ion 129

.0742

as may be a

mended

.

l The City Council m

akes the fo

llowing findings in support

 of the C

ity of

San Diego Traffic Control Worker Minium Wage Ordinance:

£1 Traffic contr

ol workers are

 responsibl

e for work inclu

des stoppi

ng,

slowing, ad-safuy-gu

iding, direc

ting, e

-controll

ingåd

monitoring traff

ic through cons

truction and maintenance work in

the-on City stree

ts and pu

blic righ

ts-of-way. Traffic 

control

workers are

 respon

sible for maintain

ing the safet

y of drivers

 and

pedestrians on the Cio's streets and in the public rights-of-way

adíacent to or near construction areas.

 Unexpected and difficult driving conditions in these construction

areas

 can 

pres

ent a sig

nifican

t risk

 of ha

rm to metøi

ts-drive

rs,

other users of the City's public rights-

of-way, and the traf

fic

control workers themselves. Traffic control workers employed on

pubüc work prect are paid

 aprvailing wag

 while the

 same

workers employed on private cons

truction project

s may be paid

signifi

cantly 

less t

o prform

 the sam

e work.

í Low wages can lead to,less qualified workers and me.difficut

working conditions which can

 peen

-igfiea

increase

 the

risk of harm to workers and users of the

 

City's

 

public rights-of-

-PAGE 2 OF 15-



(O-2024-130)

way. that can bo mitigated by ensuring the most qualified,

sufficiently paid workers are employed to provide traffic-eetøl

work in th public rights of way.

í Traffic control workers employed by contractors on the

 

City's

public works projects, involving the construction, reconstruction

or repair of public buildings, streets, utilities, and other public

works, are paid a minimum wage, in accordance with San Diego

Municipal Code section 22.3019, as may be amended, related to

compliance with State of California prevailinjt wage laws. The

Drevailing wage is an hourly rate paid on public works projects to

specified workers engaged in a particular craft, classification, or

type of work within the locality and in the nearest labor market

area.

íál By adoptin this Division the € City Council eeles-te-addiss

the unique safety risks confronted by workers and users of City

trcets subject to traffic control by en:irín establishes a minimum

wage standard to apply to all traffic control workers on City streets

and public rights-of-way, with that, except in limited

eiemaee exceptions as set forth in this Division 114ffie

control workers are paid a wage at least equivalent to the

prevailing wage they would receive if working on a pubüc worký

pee as a means to enure that traffic control work in the City is
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(O

-20

2

4

-

13

0

)

Employer has-th me meaing*means any erson or entity. including an

association or anization. partnership, business trust, limited liability compan or

corporation, who exercises control over the wages, hours, or working conditions

of any employee and is subject to a City-issued Traic Control Permit, excluding

any person or entity engaed in activities as described in San Diego Municipal

Code section 39.4-0482.27, and local, state, and federal public agencies,

including the

 

Ci.

Enfrcement O#ice has the sam meaning as in San Diego Municipal Code

ection 39.0104means the

 

C

ity

's

 

Compliance Department, Office of Labor

Standards and Enforcement, or other Ci office or department under the authority

of the City Manager to enforce this Division.

Enforcement Oílìcial has the same

 

meaning as in San Diego Municipal Code

eetiø-39=104Mlicer means any person authorized by the City Manager to

enforce violations of this Division.

Prevailing wage te means the prevailing rate of per diein wages including any

redetermined increases, as determined by the California Director of Industrial

Relations in accordance with Cali fornia Labor Code sections 1770 and_ 1773, and

1773.1 related laws, as maybe amended, for traffic control work by any method

as a laboror within San Diego County on

 

ù public works projectthe

 

classification

of"Laborer: Building Construction, Group 1" (or as this classification may be

amended) workin on a public works project in San Diego County and

performin traffic control work by any method, The mrvailin wae rate

including any predetermined increases, is determined as of the date the Ciy issues
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the ratc Control Permit, following Citv aproval of the traffic control plan, and

it remains in effect for the duration of the Tratic

 

Control Permit.The prevailing

wae rate includes ( 1) the prevailing basic straight-time hourly rate of pay, (2) the

prevailing rate for holiday and overtime work, and (3) the prevailing rate of

employer payments for all programs or benefits for employees, consistent with the

requirements of Cali fornia Code of Regulations, Title 8, sections 16000 through

16301, and related regulations, as may be amended. The prevailin wae rate

does not include the requirement to pay travel or subsistence payments. The

employer may make training contribution payments directly to an employee or to

an approved apprenticeship program, at the discretion ofthe employer.

Pubic orks pct meas the constrction, reconstrction, or repair of public

buildings, streets, utilities, and other public works, including design build

contracts, construction manager at risk contracts, and job orders.

Public Right of ay Permit moís a permit issued by the Ciy under Chapter 12,

Aticlo 9, Division 7, of this Code.

Retaliation 

means any threat, discipline, discharge demotion, suspension

reduction in employee hours, or any other adverse employment action against any

en lo ee for 

exercising or attempting to exrcise any right under this Division.

Trat/c Control Permit means a permit required and issued by the Ci under

San Diego Municipal Code section 129.0742, as may be amended, or any related

administrative regulation promulgated by the City Manager, for the temporary use

of a Ciy street, sidewalk, or parking lane when a permittee is working on a

construction project, improvement project, or other work encroaching into the
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§310.0105

public right-of-way, including sidewalks, parking spaces, medians, alleys, and

streets. Tqc Control Permit does not include a permit issued by the City

Manager, Police Chief, or designees fur the limited purpose of controlling traffic

for a special event under San Diego Municipal Code section 82.27.

Payment·of Prevailing Wge Minimum Wage Requirement Under City-

Issued Traffic Control Permit

íå meyccs whose duties include-topping, slowing, or otherwise guiding,

direting, or centrolling traffic üs required by a Pblic Right f ay

PemshaN-be-paid-A City-issued Tralic Control Permit must include the

requirement that all

 

employers

 

responsible for performing work under the

Traffc Control Permit pay thei employees no ess than the prevailing

wage_e, eeep-s-eewsin effect at the time the City issues the

 

Traffc

Control Permit,

 

unless on of the following exceptions applies:

£1 the

 

employer 

 

responsible for traffic control work pemed-b

an employee in support of related to the construction, renovation,

or repair of a single-family home or duplex;

b2 the employer is responsible for traffic contro work performed-by

a-empeyee-on a lproject costing $ 1,000 or less, as specified in

Cali fornia Labor Code section 1771 or any subsequent cost

threshold applicable to the payment ofprevailing wages prevailing

âgestablished by California law;

e* traffi control work performed by an employee of the employer is a

gas or electric utility company on any project where the cmployco

-PAGE 7 OF 15-
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§3101Q

§310.0107

pefem-and their employee is performing traffic control work for

one hour or less per workday or one hour or less per shift;

€8 the

 

employer s

 

responsible for traffic control work pemeáy

n employee of any related to a public works project for any public

agencyý- includin the City, and another, higher minimum wage

applies to the work; or

*5) the employer is te-the-ete-prohibited from paying the prevailing

wae rate by law or by a state or federal funding source

requirement applicable to the work authorized by the Traffic

Control Permit.

 pvers subject to this Division must pay their employees the prevailing

wage rate, including any predetermined increases, as determined by the

Ci at the time the City issues the

 

Traffìc Control Permit, for the

 duration

of the work performed under the

 

Traffc Control Permit.

Notice Requirements

Every employer must post a notice at the iob site where any employee works_r

otherwise provide written notice to employees informing employees of their rights

under this Division and the

 

revailin wae rate in

 

effect under this Division,

including the effective dates and any predetermined increases related to the Cin's

issuance o f an applicable Trafic Control Permit,

Previling Wge Requirement in Public Right of Way Permits Violations

(a) Any Public Right of Way Permit that includes a traffic control plan shall

ieldeheqieme-employer who violates any requirement of this
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Division, except the

 notice requirements set forth ii

i San Diego Municipal

Code section

 3 10.0106, is subjec

t to a civil

 penalty, a

ssessed and payab

le

to the City, of no less than $5

00, but no more than $ 1,000 per violation.

Each day that an employer fails to pay eat-an employee the prevailing

wage to traffic control workers, unless an exception in-section 310.0105

es rate

 

constitutes a separate and distinct violation of this Division.

In addition to the enforcement of this Division under section 3 10.0106, a

violation of the prevailing age requirement of a Pblic Right of ay

Permit is subject te enforcement under Chapter 12, Article 1, Division 3 of

thiGee.Any emploer who fails to comply with the notice requirements

set forth in San Diego Municipal Code section 3 10.0106 is subect to a

civil penalty, assessed and payable to the Cio, of $100 for each employee

who was not given the required notice, up to a maximum of $2,000 for

each applicable Traic Control Permit.

An employer's failure to pay its

 employees wages equivalent to the

prevailin wage rate may be

 

enforced through revocation of the applicable

Traic Control Permi by the Cit Manager. or designee. in accordance

with the San Diego Municipal Code.

To enforce this Division, anaggrieved employee, the Enrcement

0cer, or both, may seek payment of wages unlawfully withheld by

employers,

 

penalties for violations as described in this Division, court

costs, and attorneys' fees.

-PAGE 9 OF 15-
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 Ifan

 

employer

 

ceases their business operations, or sells, exchanges

transfers, or otherwise disposes of the employer's business, then any

person or entity that becomes a successor to the business is liable for any

unpaid amounts owed under this Division if, at the time of the conveyance

of the business, the successor has actual or constructive knowledge of the

amounts owed as determined by the Civ.

fl This Division is not intended to limit any

 

employee's

 

right to obtain relief

to which the employee may be entitled under applicable laws. Exhaustion

of remedies under this Division is not a prerequisite to the assertion of any

dg!6

§310.006 nfeemen-Duties and Authority of the En forcement Office and

Enforcement Officer

(a) Any person may file a written complaint with the

 

Eforcement O

ice

regarding a violation ofthis Division. Th writte cømplûint must describe

the-aleged-ielaierincluding  statement ef relevan

t facts, da

tes, place

s,

and Persons or entities responsible for the alleged violation. The

Enrcement O#ce has full authority to implement and enforce this

Division, consistent with the authority, powers, and procedures of the

En/brcement Ollce, set frth in Chapter 1, Article 2, of the San Diego

Municipal Code, as may be amended, and other applicable Ci ordinance

and regulations. This authority includes th power to investigate any

possible violations ofthis Division by an

 

em

ployer, to

 

demand payroll and

business records from all employers issued a Tratc Control Permit, to

-PAGE 10 OF 15-



(O-2024-130)

acess an_emplo.yer's wockplace during workplace hours to examine and

audit records and to conduct employee and other worker interviews at a

workplace or.iob site.

(b) The

 

Enforccmnt O.flìcc has

 

full authority to implement and enforce this

IDiviierconsistent with-the autherityrpøwsrand procedures of the

Enforcement Ollìce set

 

forth in Chapter 1, Article 2, Division 1, and

scton 39.0113 of this Cedc. Any person may file a written complaint

with the 

Enforcement oíìce

 

regarding a violation of this Division. The

written com

plaint must descr

ibe the all

eged violation, 

including a

statement of relevant facts, dates, places_nd persons or entities

âponsible for the alleed violation. Complaints alleging a violation of

this Division must be filed with the Enrcement O#ice within two years

of the occurrence of the alleged violation.

(c) I fan

 

employer

 

ceases its business operations, or sells, exchanges,

transfers, 

or otherwise dispo

ses of the

 

employer 's

 

business, then any

Person or entity that becomes a successor to the business shall -be-liable-fe

any unpaid amounts owed under this Division if, at the-time f

 

the

conveyance o f the businss, the sr ør-has-aetual opeetee

knowledge of the amounts owed as determined by the City. To encourage

reporting 

and cooperat

ion with invest

igations, the

 Enorcement omce

must maintain the confidentiality of

 any person repor

ting alleged

violations and persons assisting in any investigat

ion, including

 the name.
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(O-2024-130)

íh The City Manaer or Ercement Oficer may promulgate policies, rules

and administrative regulations necessary to implement the purpose, intent

and rovisions of tliis Division including procedures for handling

complaints by employees.

í

i

 

T

h

e

 

Eforcement Ofìce

 

must provide a summary report of its activities

each year to the City Council by October 1, detailing the enforcement of

this Division.

1 The En/brcement ice may collaborate with, including entering into a

contract or contracts with. workers' rihts advocates and community-

based organizations to assist in outreach efforts and other governmental

aencies to assist in enforcement. Any_ontract under this subsection is

subject to the City's procurement requirements as set forth in the

San Diego Municipal Code.

ís The Ciy's failure to investigate an alleged violation or otherwise enforce

any of the provisions of this Division does not create any right of action bv

Llerson, includingggrieved employee, to recover damages or other

remedies from the City.

£11 Consistent with the provisions of this Di vision, the City Manager or

Ercement Ocer may establish and enforce any additional

administrative rules, regulations, and standards they determine to be

necessary to carry out the purpose and intent of this Division.
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(O-2024-130)

§310.0109

Employee Rights

íal Emloyers arc prohibited from engagi ii retaliation against an

emploee.

 The rights of employees protected by this Division include the righUQ

request and receive payment of the prevailing wae rate; file a complaint

for alleged violations of this Division with the

 

Enforcement Offce.

another appropriate enforcement agency, or the court; bring legal action

for any violation of law concerning wages, hours, or other standards or

rights; communicate with any person about a violation or alleged violation

of this Division; participate in any administrative or judicial process

rearding an alleged violation of this Division; and inform any person of

their potential rights under this Division. The rights of this Division applY

to any

 

employee who

 

reasonably, even if mistakenly, and in good faith

reports a violation o f this Division to their employer or a governmental

aency responsible for enforcing any wage and hour laws applicable to the

emplove,·.

 Exhaustion of remedies under this Division is not a prerequisite to the

assertion of any right.

í An employer's adverse action against an emplovee within 90 calendar days

of the

 

em

ployee

's

 

exercise of any protected right under this Division

creates a rebuttable presumption that the employer acted in retaliation

against the employee for the employee's exercise of the protected right.
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§310.011:Q No Effect on Higher Wages

This Division establishes a local minimum wage standard. haIt is not be

eenstued-intended to conftict with appicable federal or state laws or to

discourage or prohibit n employer emplovers from previling-payinghigher

wages to its their employees. Further, this Division must not be interpreted to

modify any obligation of

 

emplovers to

 

comply with any contract, collective

bargaining agreement, employment benefit plan, other agreement, or applicable

federal or state laws, including requirements to ay higher wages and other

benefits.

JFD:cm

09/03/2024

Or.Dept: Council District 7/Compliance Department

Doc. No. 3706755 3
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Passed bythe Council of The City of San Diego on

 

OCT 10 2024 ,

 

by the following vote:

Councilmembers Yeas 

Nays

 Not Present 

Recused

Joe LaCava

Jennifer Campbell 1

Stephen Whitburn

Henry L. Foster 111

Marni von Wilpert

Kent Lee

Raul A. Campillo

Vivian Moreno

Sean Elo-Rivera

lí

L

E

E

íl

L

Date of final passage

 

OC T 0 7 2024

AUTHENTICATED BY:

TODD GLORIA

Mayor of The City of San Diego, California.

(Seal)

DIANAJ.S. FUENTES

City Clerk of The City of San Diego, California.

By L-  -4-2 Deputy

1 HEREBY CERTIFY that the foregoing ordinance was not finally passed until twelve calendar

days had elapsed between the day of its introduction and the day of its final passage, to wit, on

S

F

P

 

1

 

7

 

2

0

7

4

 

,

 and on

 OCT 0 7 774

1 FURTHER CERTIFY that said ordinance was read in full prior to passage or that such

reading was dispensed with by a vote of five members of the Council, and that a written copy of

the ordinance was made available to each member of the Council and the public priorto the day

of its passage.

(Seal)

DIANA I.S. FUENTES

City Clerk of The City of San Diego, California.

'

 A-.d

/

.yul 

, De

puty

'rìn

 

-H

e

r

o

n

Office of the City Clerk, San Diego, California
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