REQUEST FOR COUNCIL ACTION &%I}{Tgé&ég%ggﬁgéguw ONLY)
CITY OF SAN DIEGO pending
TO: FROM (ORIGINATING DEPARTMENT): | DATE:
CITY COUNCIL DSD - Facilities Financing 02/21/2013
SUBJECT: Reimbursement Agreement with Seabreeze Properties LLC for Little McGonigle Ranch Road Water
Pipeline in the Del Mar Mesa area.
PRIMARY CONTACT (NAME, PHONE): SECONDARY CONTACT (NAME, PHONE):
Charlette Strong Williams,619-533-3683 John Tracanna , 619-533-3682
COMPLETE FOR ACCOUNTING PURPOSES
FUND 400089
DEPT / FUNCTIONAL  |OTHR-00000000-
AREA PR
ORG / COST CENTER 2013131115
OBJECT / GENERAL 512066
LEDGER ACCT
JOB/WBS OR S-00069 .07.03
INTERNAL ORDER
C.ILP./CAPITAL
PROJECT No. 500069
AMOUNT $102,032.00 0.00 0.00 0.00 0.00
/.| |
FUND
DEPT / FUNCTIONAL
AREA
ORG / COST CENTER
OBJECT / GENERAL
LEDGER ACCT
JOB / WBS OR
INTERNAL ORDER
C.I.LP./CAPITAL
PROJECT No.
AMOUNT 0.00 0.00 0.00 0.00 0.00
COST SUMMARY (IF APPLICABLE):
ROUTING AND APPROVALS
APPROVING APPROVAL DATE
CONTRIBUTORS/REVIEWERS: AUTHORITY SIGNATURE SIGNED
Environmental ORIG DEPT. Broughton, Kelly 4/9/2013
Analysis
Financial Management CFO
Liaison Office DEPUTY CHIEF
Equal Opportunity COO
Contracting
Comptroller CITY ATTORNEY Vonblum, Heidi
COUNCIL
PRESIDENTS OFFICE
PREPARATION OF: | X RESOLUTIONS | [ ] ORDINANCE(S) | [ | AGREEMENT(S) | [ ] DEED(S)
1) The Mayor or his designee is authorized to execute an agreement with Seabreeze Properties LLC for the
design and construction in CIP S-00069, Little McGonigle Ranch Road Water Pipeline in the Del Mar Mesa area,




in an amount not to exceed $200,000.00; and

2) The Chief Financial Officer is authorized to expend an aggregate amount not to exceed $200,000 of cash
payments or FBA credits per approved Public Facilities Financing Plans, in CIP S-00069, Little McGonigle Ranch
Road Pipeline, of which $102,032 is from Fund 400089, Del Mar Mesa FBA in FY 2013, and $97,968 is from
Fund 400090, Pacific Highlands Ranch FBA in FY 2015, for the purpose of constructing public improvements in
the Del Mar Mesa area, contingent upon the Chief Financial Officer furnishing one or more certificate(s)
certifying that funds necessary for expenditure are, or will be, on deposit with the City Treasurer.

STAFF RECOMMENDATIONS:
Approve the requested actions

SPECIAL CONDITIONS (REFER TO A.R. 3.20 FOR INFORMATION ON COMPLETING THIS SECTION)

COUNCIL DISTRICT(S): 1

COMMUNITY AREA(S): Del Mar Mesa

ENVIRONMENTAL IMPACT: | This activity was addressed in Findings to MEIR No. 99-0729 to the Del Mar
Mesa Specific Plan MEIR No. 95-0353. Note that the Findings to MEIR No.
99-0729 were before City Council on August 7, 2001 no action is required on
the environmental determination.

CITY CLERK Send copies of the resolution to Charlette Strong Williams MS 606F
INSTRUCTIONS:




COUNCIL ACTION

EXECUTIVE SUMMARY SHEET
CITY OF SAN DIEGO

DATE: 02/21/2013

ORIGINATING DEPARTMENT: DSD - Facilities Financing

SUBJECT: Reimbursement Agreement with Seabreeze Properties LLC for Little McGonigle
Ranch Road Water Pipeline in the Del Mar Mesa area.

COUNCIL DISTRICT(S): 1

CONTACT/PHONE NUMBER: Charlette Strong Williams/619-533-3683

DESCRIPTIVE SUMMARY OF ITEM:

Requesting approval of the Reimbursement Agreement for a portion of Project #43-21, Little
McGonigle Ranch Road Water Pipeline in the Del Mar Mesa Area. Under the terms of the
reimbursement agreement, Seabreeze Properities LLC has designed and constructed the
waterline and the City will reimburse Seabreeze Properties LLC for those costs.

STAFF RECOMMENDATION:

Approve the requested actions

EXECUTIVE SUMMARY OF ITEM BACKGROUND:

As part of the approval process for its Duck Pond Ranch project in Del Mar Mesa, Sea Breeze
Properties LLC was to construct a portion of the Little McGonigle Ranch Water Pipeline. The
improvements provide water distribution within the Del Mar Mesa community and serve as the
initial phase for a future connection to the north expanding water service to the Pacific Highlands
Ranch community.

The improvement is included in the Del Mar Mesa and Pacific Highlands Ranch financing plans
and FBA. The cost of this phase of the improvement was $200,000, which was advanced by the
developer. This reimbursement agreement will allow Sea Breeze Properties LLC to seek
reimbursement from current and future FBA funds collected for this purpose.

FISCAL CONSIDERATIONS:

Sea Breeze Properties LLC will be reimbursed in cash and/or credit per the Del Mar Mesa and
Pacific Highlands Ranch financing plans (Public Facilities Financing Plans) for the purpose of
executing this agreement up to aggregate amount of $200,000 from CIP S-00069, Little
McGonigle Ranch Road Water Pipeline. The funds are allocated as follows: Del Mar Mesa
FBA, Fund 400089 to contribute $102,032, which will be certified by Comptroller's
immediately, and Pacific Highlands Ranch FBA, Fund 400090 to contribute $97,968 to be
certified in the future consistent with the Pacific Highlands Ranch Public Facilities Financing
Plan document currently programmed for FY2015.

EQUAL OPPORTUNITY CONTRACTING INFORMATION (IF APPLICABLE):
N/A

PREVIOUS COUNCIL and/or COMMITTEE ACTION (describe any changes made to the item
from what was presented at committee):



On November 5, 2005, City Council adopted Resolution No. 301007 approving the Del Mar
Mesa Public Facilities Financing Plan and Facilities Benefit Assessment [FBA] for Fiscal Year
2006, which identifies project no. 43-21, Little McGonigle Ranch Road Water Pipeline, as a
project to be funded with FBA funds.

On April 23, 2012, City Council adopted Resolution No. 307364 approving Pacific Highlands
Ranch Facilities Financing Plan and Facilities Benefit Assessment [FBA] for Fiscal Year 2013.
The PHR Financing Plan identifies Project No. U-4, Little McGonigle Ranch Road Water
Pipeline, as a project to be funded with FBA funds.

COMMUNITY PARTICIPATION AND PUBLIC OUTREACH EFFORTS:

On October 13, 2005, the Del Mar Mesa Planning Group voted to approve the FY2006 Del Mar
Mesa Public Facilities Financing Plan and Facilities Benefit Assessment by a vote of 9-1-0. On
February 23, 2012, the Carmel Valley Planning Group (CVPG) voted 12-0, with 1 recusal to
recommend approval of the update to the Pacific Highlands Ranch Public Facilities Financing
Plan and Facilities Benefit Assessment (FBA) for Fiscal Year 2013.

KEY STAKEHOLDERS AND PROJECTED IMPACTS:

Seabreeze Properties LLC, members of the Del Mar Mesa and Pacific Highlands Ranch
Community Groups. The impacts have already been considered due to the cost being adopted
and approved by City Council during the FY2006 update to the Del Mar Mesa Public Facilities
Financing Plan and the FY2013 update to the Pacific Highlands Ranch Public Facilities
Financing Plan.

Broughton, Kelly
Originating Department

Deputy Chief/Chief Operating Officer



DOCKET SUPPORTING INFORMATION DATE:
CITY OF SAN DIEGO
EQUAL OPPORTUNITY CONTRACTING PROGRAM EVALUATION | May 13, 2013

SUBJECT: e1472 — Reimbursement Agreement with Seabreeze Properties LLC for Little McGonigle Ranch
Road Water Pipeline in the Del Mar Mesa Area

GENERAL CONTRACTOR INFORMATION

Recommended Contractor:  Seabreeze Properties LLC (Not Certified M. Caucasian)

Action Amount: $200,000 (Not to exceed)
Funding Source: City of San Diego
Goals: NA

SUBCONTRACTOR PARTICIPATION

There is no subcontractor activity identified with this action.

EQUAL EMPLOYMENT OPPORTUNITY COMPLIANCE

Equal Opportunity: Required

Seabreeze Properties LLC submitted a Work Force Report for their San Diego County employees dated January
16, 2013. The Work Force Report reflects fewer than 15 employees in both their Administrative and Trade
Work Force Report and is, therefore, exempt from employment category goals.

This agreement is subject to the City’s Equal Opportunity Contracting (San Diego Ordinance No. 18173, Section
22.2701 through 22.2708) and Non-Discrimination in Contracting Ordinance (San Diego Municipal Code
Sections 22.3501 through 22.3517).

ADDITIONAL COMMENTS

There has been no documentation provided validating the contractor is in compliance with the City’s Equal
Opportunity Outreach Program (San Diego Municipal Code, Chapter 2, Article 2, Division 27, Sections 22.2701
through 22.2708) and Non-Discrimination in Contracting Ordinance (San Diego Municipal Code, Chapter 2,
Article 2, Division 35, Sections 22.3501 through 22.3517).

There has been no documentation provided validating this project went through a competitive bidding process and/or
was inclusive to local and certified SLBE, ELBE, DBE, MBE, WBE, and DVBE firms.

L:\AIl EOC Docs\1472 B pages\JS\EOC Program Evaluation - Reimbursement Agreement with Seabreeze Properties LLC for Little McGonigle Ranch Road Water
Pipeline in the Del Mar Mesa Area.docx




REIMBURSEMENT AGREEMENT WITH SEA BREEZE PROPERTIES LLC
FOR A PORTION OF PROJECT NO. 43-21 AND PROJECT NO. U-4, LITTLE
MCGONIGLE RANCH ROAD WATER PIPELINE, SERVING THE DEL MAR MESA
AND PACIFIC HIGHLANDS RANCH COMMUNITIES

THIS AGREEMENT [Agreement] is made and entered into between THE CITY OF
SAN DIEGO, a municipal corporation [City] and Sea Breeze Properties LLC, a California
Limited Liability Company [Subdivider] [collectively, “the Parties™], for reimbursement for the
design and construction of approximately four hundred fifty (450) linear feet of Project No. 43-
21 and Project No. U-4, Little McGonigle Ranch Road Water Pipeline, serving the Del Mar
Mesa Specific Plan area and the Pacific Highlands Ranch Community Plan area in accordance
with the Del Mar Mesa Public Facilities Financing Plan and the Pacific Highlands Ranch Public
Facilities Financing Plan.

RECITALS

1. Subdivider owns real property in the Del Mar Mesa Specific Plan area of the City
[Property]. Subdivider developed Property subject to the conditions and public improvements
required by the City of San Diego City Council [City Council].

2. On August 7, 2001, City Council adopted Resolution No. R-295387 granting Tentative
Map No. 99-0729 [TM] subject to certain conditions determined to be necessary for Subdivider’s
development. A copy of the TM conditions of approval [TM Conditions] are attached as Exhibit
A,

3. The TM Conditions required Subdivider, prior to the issuance of any building or grading
permits, to construct necessary water pipeline improvements in a manner satisfactory to the
Director of the Water Department and the City Engineer. This Agreement relates to a 450 linear
foot 30-inch water transmission pipeline in Little McGonigle Ranch Road as dep1cted in Exhibit
B and described in Exhibit C [Project].

4, On November 1, 2005, City Council adopted Resolution No. 301007 approving the Del
Mar Mesa Public Facilities Financing Plan and Facilities Benefit Assessment [FBA] for Fiscal
Year 2006 [Del Mar Mesa Financing Plan]. The Del Mar Mesa Financing Plan identifies Project
No. 43-21, Little McGonigle Ranch Road Water Pipeline, as a project to be funded with FBA
funds from Del Mar Mesa (as shown in Exhibit D-1). On April 23, 2012, City Council adopted
Resolution No. 307364 approving the Pacific Highlands Ranch Facilities Financing Plan and
Facilities Benefit Assessment [FBA] for Fiscal Year 2013 [PHR Financing Plan]. The PHR
Financing Plan identifies Project No. U-4, Little McGonigle Ranch Road Water Pipeline, as a
project to be funded with FBA funds from Pacific Highlands Ranch (as shown in Exhibit D-2).
Project Nos. 43-21 and U-4 are identical projects identified separately in the Del Mar Mesa
Financing Plan and the PHR Financing Plan. The Del Mar Mesa Financing Plan and the PHR
Financing Plan are referred to collectively throughout this Agreement as the “Financing
Plans.”Of the funds allocated for the entire Project Nos. 43-21 and U-4 in the Financing
Plans, a maximum of $200,000, including interest, is potentially available for
reimbursement for the Project that is the subject of this Agreement.



5.

Subdivider certifies and City has verified that Subdivider has completed the design and

construction of the Project and now seeks reimbursement from City in the final total amount of
One Hundred Sixty-Four Thousand Five Hundred Fifty-Two Dollars ($164,552), plus a
maximum of $35,448 in interest as defined in Section 2.4.6. Subdivider must satisfy all terms of
this Agreement to become eligible for reimbursement if and as funds are collected and become
available for reimbursement.

NOW, THEREFORE, in consideration of the recitals and mutual obligations of the

Parties, and for other good and valuable consideration, City and Subdivider agree as follows:

1.1

1.2

2.1

ARTICLE 1. SUBJECT OF THE AGREEMENT

Design and Construction of Project. Subdivider certifies that it designed and
constructed a complete and operational Project fully suited to the purpose for which it
was intended and in accordance with this Agreement, the TM Conditions, the
Construction Documents, the Plans and Specifications, the Financing Plan, and any other
applicable agreement.

Certification Regarding Past Acts. There exist and have existed certain requirements
that City includes in its construction contracts for public improvements. These
requirements are intended to protect the City and the Public who benefit from these
public improvements from harm, including physical and monetary, as well as to ensure
that Subdivider and/or the contractor building the public improvement follow all laws
related to such contracts and construction. The certification is intended to act as a
guarantee to City that such requirements were met by the Subdivider during its design
and construction of Project. When, throughout this Agreement, Subdivider certifies an
action has occurred, omission not made, a standard met, or a law followed and such
action did not occur, omission happened, such standard was not met, or such law was not
followed, then Subdivider shall indemnify and hold harmless the City from any claim,
demand, cause of action, cause, expense, losses, attorney fees, injuries, or payments
arising out of or related to the act not done, the omission which occurred, the standard not
met, or the law not followed in accordance with Article XII. This section shall not act to
limit the remedies otherwise available to the City under law.

ARTICLE II. REIMBURSABLE COST

Reimbursable Cost. The final total cost for which Subdivider seeks reimbursement
from City for the Project, including the Project Costs (as defined in Section 2.2), and
Subdivider’s Administrative Costs (as defined in Section 2.3) is One Hundred Sixty-Four
Thousand Five Hundred Fifty-Two Dollars ($164,552), plus interest (as defined in
Section 2.4.6) [Reimbursable Cost]. Subdivider acknowledges that no other monies or
reimbursement in any form (including FBA credits) will be due to Subdivider from City
for the Project under any circumstance. Therefore, this Agreement may not be amended
to increase the amount to be reimbursed to Subdivider.

2.1.1 Non-Reimbursable Costs. Non-Reimbursable Costs include: (1) Any cost or
expenditure in excess of the Reimbursable Cost; (2) any cost or expenditure
identified in this Agreement as a Non-Reimbursable Cost; (3) any cost or



2.2

2.3

24

expenditure to remedy Defective Work (as defined in Section 15.1); (4) any cost
or expenditure caused by Subdivider’s or Subdivider’s consultants’, contractors’,
subcontractors’, employees’, or other agents’ [collectively, “Subdivider’s agents”]
negligence or omissions; (5) any cost of substituted products, work or services not
necessary for completion of the Project, unless requested and approved by City in
writing; (6) any cost or expenditure not approved by City in the manner required by
this Agreement or the Charter of the City of San Diego and rules, regulations, or
laws promulgated thereunder; (7) any cost in excess of FBAs actually collected by
the City and available for reimbursement to Subdivider for the design and
construction of the Project; and (8) any cost not supported by proper invoicing or
other documentation as reasonable and necessary. Additionally, the fair value as
reasonably determined by City of any property that is destroyed, lost, stolen, or
damaged rendering it undeliverable, unusable, or inoperable for City constitutes a
Non-Reimbursable Cost. Refundable deposits, such as utility deposits, also
constitute a Non-Reimbursable Cost.

Project Costs. Project Costs are Subdivider’s reasonable costs of materials and design
necessary for the Project as approved by the City and depicted in Exhibit E. Project
Costs do not include Subdivider’s Administrative costs (as defined in Section 2.3).

Subdivider’s Administrative Costs. Subdivider’s Administrative Costs are reasonably
incurred Project-related administration and supervision expendltures and shall total a flat
five percent (5%) of Subdivider’s Project Costs.

Reimbursement to Subdivider.

2.4.1
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Reimbursement Request & Cutoff Date. Subdivider has submitted to City a
written request for reimbursement [Reimbursement Request]. Subdivider has
submitted all Reimburseément Requests and agrees that it will not submit any
additional Reimbursement Requests for the Project afier execution of this
Agreement.

Type of Reimbursement.

Subdivider shall be entitled to cash reimbursement or FBA credits for the
Reimbursable Costs expended by Subdivider and approved by City in accordance
with this Agreement and the Financing Plan. Any changes to the timing of
reimbursement shall be reflected in future updates to the Financing Plans without
further amendment to this Agreement. Subdivider shall not receive cash
reimbursement unless and until there are sufficient funds available to reimburse
Subdivider, in whole or in part, from the FBA. If sufficient funds are unavailable
in the FBA, City shall reimburse Subdivider only if and as funds accrue in the
FBA. Subdivider acknowledges and agrees that in the event there are no
additional FBA funds available for collection by City to fund the Project,
Subdivider shall not be reimbursed by City for any portion of Subdivider’s
outstanding Project costs or expenditures, and Subdivider expressly agrees to
fully absorb all such outstanding costs without any reimbursement from City.

Funds for Reimbursement. Subdivider shall only be entitled to reimbursement as
set forth in this Agreement and only from FBA funds collected by City per the



4.1

Financing Plan, as it may be amended, in the amount set forth in this Agreement
and only as allocated for Project Nos. 43-21 and U-4 in the Financing Plan, if and
as such funds become available, after the appropriate deductions and expenditures
are made, pursuant to the priority of reimbursement described in Section 2.4.7.

244  Amount of Reimbursement. Subdivider shall be entitled only to Reimbursable

24.5

2.4.6

2.4.7

Costs as identified in Section 2.1.

City’s Administrative Costs. City’s Administrative Costs shall be paid prior to
any reimbursement to Subdivider and consist of the costs and expenses incurred
by City to: (i) implement, process, and administer the Project, (ii) review and
approve the plans and specifications for the Project, and (iii) inspect and approve
work performed on the Project during construction until completion and
acceptance of Project [City’s Administrative Costs].

Interest. Interest shall begin to accrue ninety (90) days after the date Subdivider’s
Reimbursement Request for Reimbursable Costs was deemed complete, and shall
continue to accrue until either the date FBA credits are made available for
Subdividet’s use or the date of cash reimbursement, whichever occurs first.
Subdivider’s Reimbursement Request for Reimbursable Costs was deemed
completed by the City’s Public Utilities Department on January 25, 2006. Interest
shall accrue only on Reimbursable Costs at the rate actually earned by the City
Treasurer on funds allocated for the Project, not to exceed the assumed interested
rate identified in the assumptions of the applicable Financing Plan, at the time
interest is accruing. Interest shall accrue up to a maximum of $ 35,448. .

Priority of Reimbursement. Reimbursement to Subdivider from the FBA for the
Project will be subsequent to reimbursement of City’s design and construction
costs, City’s equipment purchases, and City’s Administrative Expenses incurred
in connection with the Project or Financing Plan, but takes priority over any
Subdivider Reimbursable Project added to the Financing Plan subsequent to the
Effective Date (as defined in Section 19.1) of this Agreement, with the following
exceptions:

2.4.7.1 Any State or Federally mandated project.

2.4.7.2 Appropriations for City administered, managed, and funded Capital
Improvement Project.

2.4.7.3 The FBA identifies another project for funding in an earlier fiscal year
than this Project prior to the Effective Date of this Agreement.

ARTICLE III. [Reserved]

ARTICLE IV. COMPETITIVE BIDDING AND EQUAL OPPORTUNITY

Competitive Bidding Certification. Subdivider certifies that it bid and awarded

contracts to complete Project in accordance with the Charter of the City of San Diego,
San Diego Municipal Code, and City Council Resolutions and Policies, as well as any
expressly applicable public contract laws, rules, and regulations.




4.2

4.3

Non-Discrimination Requirements.

421

4.2.2

4.2.3

Compliance with the City's Equal Opportunity Contracting Program.
Subdivider certifies it complied with the City's Equal Opportunity Contracting
Program. Subdivider certifies it did not discriminate against any employee or
applicant for employment on any basis prohibited by law. Subdivider certifies it
provided equal opportunity in all employment practices. Subdivider certifies it
ensured its consultants, contractors and their subcontractors complied with the
City's Equal Opportunity Contracting Program. Nothing in this Section shall be
interpreted to hold the Subdivider liable for any discriminatory practice of its
consultants, contractors or their subcontractors.

Non-Discrimination Ordinance. Subdivider certifies it did not discriminate on
the basis of race, gender, religion, national origin, ethnicity, sexual orientation,
age, or disability in the solicitation, selection, hiring or treatment of consultants,
contractors, subcontractors, vendors or suppliers. Subdivider certifies it provided
equal opportunity for contractors and subcontractors to participate in contracting
and subcontracting opportunities. Subdivider understands and agrees that
violation of this clause shall be considered a material breach of the Agreement
and may result in Agreement termination, debarment, and other sanctions. This
language was included in contracts between the Subdivider and any consultants,
contractors, subcontractors, vendors and suppliers.

Compliance Investigations. Upon City's request, Subdivider agrees to provide to
City, within sixty (60) calendar days, a truthful and complete list of the names of
all consultants, contractors, subcontractors, vendors and suppliers Subdivider used
in the past five years on any of its contracts undertaken within San Diego County,
including the total dollar amount paid by Subdivider for each contract,
subcontract or supply contract. The Subdivider further agrees to fully cooperate in
any investigation conducted by City pursuant to City's Nondiscrimination in
Contracting Ordinance [San Diego Municipal Code sections 22.3501-22.3517.]
Subdivider understands and agrees that violation of this clause shall be considered
a material breach of this Agreement and may result in remedies being ordered
against Subdivider up to and including Agreement termination, debarment, and
other sanctions for violation of the provisions of the Nondiscrimination in
Contracting Ordinance. Subdivider further understands and agrees the procedures,
remedies and sanctions provided for in the Nondiscrimination Ordinance apply
only to violations of said Nondiscrimination Ordinance.

Equal Benefits Ordinance. Any contracts entered into with respect to the Project prior

to January 1, 2011 are not subject to the City of San Diego’s Equal Benefits Ordinance
[EBO], Chapter 2, Article 2, Division 43 of the San Diego Municipal Code [SDMC]. Any
contracts entered into with respect to the Project as of January 1, 2011 are subject to the
Equal Benefits Ordinance. Therefore, for any contracts entered into as of January 1,

2011, Subdivider shall certify that its contractors and consultants complied with the EBO,
by providing to City the Equal Benefits Ordinance Certification of Compliance. If such a



5.1

6.1

7.1

7.2

7.3

certification is required, failure to maintain equal benefits in accordance with the EBO
shall constitute a material breach of the contract.

ARTICLE V. PREVAILING WAGE

Prevailing Wage. Subdivider certifies that Prevailing Wages were paid for the Project if
and/or to the extent required by the California Labor Code and the Charter of the City of
San Diego and rules, regulations, and laws promulgated thereunder, including, but not
limited to, the San Diego Municipal Code, City of San Diego Resolutions and
Ordinances, City of San Diego Council Policies, or as required by the City Council
[Required Contracting Procedures].

ARTICLE VI. CONSULTANTS

Selection of Consultant. Subdivider certifies it hired a qualified and licensed consultant
to perform the necessary services related to the Project and that it selected its consultants
in accordance with all applicable public contract laws, rules, and regulations, including
but not limited to, the City Charter, the San Diego Municipal Code, and the City’s
Administrative Regulations (except where a waiver of applicable policies and/or
administrative regulatlons has been lawfully obtained). Subdivider certifies that it caused
the provisions in Exhibit F “Consultant Provisions” to be included in its consultant
contract(s) for the Project.

ARTICLE VIL. DESIGN AND CONSTRUCTION STANDARDS

Standard of Care. Subdivider certifies the professional services provided under this
Agreement were performed in accordance with the standards customarily adhered to by
experienced and competent professional architectural, engineering, landscape
architecture, and construction firms using the degree of care and skill ordinarily exercised
by reputable professionals practicing in the same field of service in the State of California.

Compliance with all Laws, Design Standards, and Construction Standards. In all
aspects of the design and construction of Project, Subdivider certifies it complied with all
laws and the most current editions of the Greenbook, the City’s Standard Drawings and
Design and Construction Standards, as well as the items listed in Exhibit G. Tt is the sole
responsibility of Subdivider to comply with The Americans with Disabilities Act and
Title 24 of the California Building Standards Code, California Code of Regulations. The
Subdivider shall certify compliance with Title 24/ADA to City in the form and content as
set forth on Exhibit H “Certificate for Title 24/ADA Compliance.”

Imputed Knowledge. Subdivider certifies it was and remains responsible for all
amendments or updates to Design and Construction Standards and knowledge of all
amendments or updates to Design and Construction Standards, whether local, state, or
federal, and such knowledge was or will be imputed to Subdivider to the fullest extent
allowed by law.




7.4

7.5

8.1

8.2

9.1

9.2

City Approval. Subdivider certifies it obtained City approval of design, plans, and
specifications in the manner required in Exhibit 1.

City Approval Not a Waiver of Obligations. Where approval by City, the Mayor, or
other representatives of City is or was required, it is understood to be general approval
only and does not relieve Subdivider of responsibility for complying with all applicable
laws, codes, regulations and good consulting, design, or construction practices.

ARTICLE VIII. CONSTRUCTION AND DRUG-FREE WORKPLACE

Compliance with Construction Requirements. Subdivider certifies that it completed
construction of the Project in accordance with the Construction Obligations in Exhibit J.

Drug-Free Workplace. Subdivider certifies that it complied with City’s requirements in
Council Policy 100-17, “DRUG-FREE WORKPLACE,” adopted by San Diego
Resolution R-277952 and fully incorporated into this Agreement by reference. The
Subdivider shall certify to City that it will provide a drug-free workplace by submitting a
Subdivider Certification for a Drug-Free Workplace in form and content of Exhibit K.

ARTICLE IX. PROJECT ACCEPTANCE

Acceptance. Upon City’s letter of acceptance of the Project, Subdivider shall do all of
the following:

9.1.1 Notice of Completion. Subdivider shall execute and file with the County
Recorder of San Diego County documentation indicating that the Project and all
work depicted on City drawing number 31447-1-D has achieved Final
Completion and identifying the date of Project completion [Notice of
Completion]. Subdivider shall provide the City Engineer with a conformed copy
of the recorded Notice of Completion.

9.1.2 Lien and Material Releases. Subdivider shall cause all contractors and
subcontractors to provide lien and material releases as to the Project and provide
copies of such lien and material releases to the City Engineer or, upon approval of
City which shall not be unreasonably withheld, provide bonds in lieu of lien and
material releases in a form acceptable to City for all such work.

Final Completion. Final Completion of Project shall be deemed to occur on the later of:
(i) recordation by Subdivider of the Notice of Completion and delivery of a conformed

copy to City; or (ii) submission of all documents required to be supplied by Subdivider to
City pursuant to this Agreement, including As-Built Drawings, watranties, operating and
maintenance manuals and other Deliverables identified in Exhibit L [Final Completion].

9.2.1 As-Builts. City, including but not limited to, Engineering and Capital Projects
Department, will evaluate the submitted As-Builts for accuracy and completeness
and may return comments. Subdivider shall meet with City until all issues are
resolved. Upon issue resolution, Subdivider shall submit a mylar set, a digital
copy, and three (3) final blueline sets of As-Builts stamped by the
architect/engineer of record as required by law.




9.3

9.4

10.1

10.2

11.1

11.2

11.3

11.4

No Waiver. Subdivider’s obligation to perform and complete Project in accordance with
this Agreement and Construction Documents shall be absolute. Neither recommendation
of any progress payment or acceptance of work, nor any payment by City to Subdivider
under this Agreement, nor any use or occupancy of Project or any part thereof by City,
nor any act of acceptance by City, nor any failure to act, nor any review of a shop
drawing or sample submittal will constitute an acceptance of work which is not in
accordance with the Construction Documents.

Assignment of Rights. Upon Final Completion of Project, Subdivider shall assign its
rights under its contracts with all contractors, subcontractors, design professionals,
engineers, and material suppliers associated with Project to City. Subdivider shall be
requited to obtain written approval and acknowledgement, whether in the form of a
contract provision or separate document, of such assignment from its contractors,
subcontractors, design professionals, engineers, and material suppliers. This assignment
of rights shall not relieve Subdivider of its obligations under this Agreement, and such
obligations shall be joint and several.

ARTICLE X. PROJECT DELIVERABLES

Project Deliverables. Prior to Final Completion, Subdivider shall deliver to City “As-
Builts” and related plans and specifications, operating manuals, warranty materials, and
all other materials required by City in the format requested. Documents shall include
those listed in Exhibit L.

Ownership of Project Deliverables. Upon Final Completion or termination, Project
Deliverables shall become the property of City. Subdivider and City mutually agree that
this Agreement, Construction Documents, and Project Deliverables for Pl‘Q]GCt shall not
be used on any other work without the consent of each Party.

ARTICLE XI. BONDS
Warranty Bond. Subdivider shall provide or require its construction contractor to
provide City with a bond guaranteeing the Project during the warranty period in favor of
City [Warranty Bond]. Subdivider shall provide the Warranty Bond to City upon release
of any applicable Performance Bond or commencement of the warranty periods,
whichever occurs first. The Warranty Bond shall remain in full force and effect for the
warranty periods provided in this Agreement.

Certificate of Agency. All bonds signed by an agent must be accompanied by a certified
copy of such agent’s authority to act.

Licensing and Rating. The bonds shall be duly executed by a responsible surety
company admitted to do business in the State of California, licensed or authorized in the
jurisdiction in which Project is located to issue bonds for the limits required by this
Agreement, and have a minimum AM Best rating of “A-" to an amount not to exceed ten
percent (10%) of its capital and surplus.

Insolvency or Bankruptey. Ifthe surety on any bond furnished by the construction
contractor is declared bankrupt or becomes insolvent or its right to do business is
terminated in any state where any part of the Project is located, Subdivider shall within
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seven (7) calendar days thereafter substitute or require the substitution of another bond
and surety, acceptable to City.

ARTICLE XII. INDEMNITY & DUTY TO DEFEND

Indemnification and Hold Harmless Agreement. Other than in the performance of
design professional services which shall be solely as addressed in Sections 12.2 and 12.3
below, to the fullest extent permitted by law, Subdivider shall defend (with legal counsel
reasonably acceptable to the City), indemnify and hold harmless the City and its officers,
agents, departments, officials, and employees [Indemnified Parties] from and against all
claims, losses, costs, damages, injuries (including, without limitation, injury to or death
of an employee of Subdivider or Subdivider’s agents), expense and liability of every
kind, nature and description (including, without limitation, incidental and consequential
damages, court costs, attorney’s fees, litigation expenses and fees of expert consultants or
expert witnesses incurred in connection therewith and costs of investigation) that arise
out of, pertain to, or relate to, directly or indirectly, in whole or in part, any services
performed under this Agreement by Subdivider or Subdivider’s agents. Subdivider’s duty
to defend, indemnify, protect and hold harmless shall not include any claims or liabilities
arising from the active negligence, sole negligence or willful misconduct of the
Indemnified Parties.

Indemnification for Design Professional Services. To the fullest extent permitted by
law (including, without limitation, California Civil Code section 2782.8), with respect to
the performance of design professional services, Subdivider shall require its design
professional to indemnify and hold harmless the City, its officers, and/or employees,
from all claims, demands or liability that arise out of, pertain to or relate to the
negligence, recklessness, or willful misconduct of Subdivider’s design professional or
design professional’s officers or employees.

Design Professional Services Defense. Parties will work in good faith to procure
applicable insurance coverage for the cost of any defense arising from all claims,
demands or liability that arise out of, pertain to or relate to the negligence, recklessness,
or willful misconduct of Design Professional or Design Professional’s officers or
employees.

Insurance. The provisions of this Article are not limited by the requirements of Article
XIII related to insurance.

Enforcement Costs. Subdivider agrees to pay any and all costs City incurs enforcing the
indemnity and defense provisions set forth in this Article.

Indemnification for Liens and Stop Notices. Subdivider shall keep the Project and
underlying property free of any mechanic’s liens and immediately secure the release of
any stop notices. Subdivider shall defend, indemnify, protect, and hold harmless, City, its
agents, officers and employees from and against any and all liability, claims, costs, and
damages, including but not limited to, attorney fees, arising from or attributable to a
failure to pay claimants. Subdivider shall be responsible for payment of all persons
entitled to assert liens and stop notices.
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ARTICLE XIII. INSURANCE

Type and Amount of Insurance. Subdivider certifies that prior to commencement of
construction it obtained and théreafter continuously maintained, as required in this
Agreement, insurance for the Project duplicate to the City’s standard insurance provisions
set forth in Exhibit M [Requiréd Insurance].

Written Notice. Except as provided for under California law, any Required Insurance
shall not be canceled, non-renewed or materially changed except after thirty (30) calendar
days prior written notice by Subdivider to City by certified mail, except for non-payment
of premium, in which case ten (10) calendar days notice shall be provided.

13.2.1 Where the words “will endeavor” and “but failure to mail such notice shall
impose no obligation or liability of any kind upon the company, its agents, or
representatives™ are present on a certificate, they shall be deleted.

Rating Requirements. Except for the State Compensation Insurance Fund, all insurance
required by express provision of this Agreement shall be carried only by responsible
insurance companies that have been given at least an “A” or “A- and “VI” rating by AM
BEST, that are authorized by the California Insurance Commissioner to do business in
the State of California, and that have been approved by City.

Non-Admitted Carriers. City will accept insurance provided by non-admitted, “surplus
lines” carriers only if the carrier is authorized to do business in the State of California and
is included on the List of Eligible Surplus Lines Insurers.

Additional Insurance. Subdivider may obtain additional insurance not required by this
Agreement,

Obligation to Provide Documents. Subdivider certifies that prior to performing any
work on Project, Subdivider provided to City copies of documents including but not
limited to certificates of insurance and endorsements, and furnished renewal
documentation prior to expiration of insurance. Subdivider certifies each required
document was signed by the insurer or a person authorized by the insurer to bind
coverage on its behalf. City reserves the right to require complete, certified copies of all
insurance policies required herein.

Deductibles/Self Insured Retentions. All deductibles and self-insurance retentions on
any policy have been and remain the responsibility of Subdivider. Subdivider agrees that
deductibles and self-insurance retentions shall be disclosed to City at the time the
evidence of insurance was provided.

Policy Changes. Subdivider certifies it has not and shall not modify any policy or
endorsement thereto which incteases City’s exposure to loss for the duration of this
Agreement.

Reservation of Rights. City reserves the right, from time to time, to review the
Subdivider’s insurance coverage, limits, deductible and self insured retentions to
determine if they are acceptable to City. City will reimburse the Subdivider for the cost of
the additional premium for any coverage requested by City in excess of that required by
this Agreement without overhead, profit, or any other markup.
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14.1

14.2

Not a Limitation of Other Obligations. Insurance provisions under this Article shall
not be construed to limit Subdivider’s obligations under this Agreement, including
indemnity.

Material Breach. Failure to maintain, renew, or provide evidence of renewal of required
insurance during the term of this Agreement, and for a period of up to ten (10) years from
the Effective Date of this Agreement, may be treated by City as a material breach of this
Agreement,

ARTICLE XIV. WARRANTIES

Warranties Required. Subdivider certifies it has required or shall require the
construction contractor and its subcontractors and agents to provide the warranties listed
below. This warranty requirement is not intended to exclude, and shall not exclude, other
implicit or explicit warranties or guarantees required or implied by law. All such
warrantees shall be enforceable by and inure to the benefit of City.

14.1.1 Materials and Workmanship. All work on Project shall be guaranteed against
defective workmanship and all materials furnished by construction contractor or
its agents shall be guaranteed against defects for a period of one (1) year from the
date of Project’s Final Completion. Construction contractor shall replace or repair
or require its agents to replace or repair any such Defective Work or materials in a
manner satisfactory to City, after notice to do so from City, and within the time
specified in the notice.

14.1.2 New Materials and Equipment. Construction contractor shall warrant and
guarantee, and shall require its agents to warrant and guarantee, all materials and
equipment incorporated into Project are new unless otherwise specified.

14.1.3 Design, Construction, and Other Defects. Construction contractor shall warrant
and guarantee, and shall require its agents to warrant and guarantee, all work is in
accordance with the Plans and Specifications and is not defective in any way in
design, construction or otherwise.

Form and Content. Except manufacturer’s standard printed warranties, all warranties
shall be on Subdivider’s and Subdivider’s agents, material supplier’s, installer’s or
manufacturer’s own letterhead, addressed to City. All warranties shall be submitted in
the format specified in this Section.

14.2.1 Durable Binder. Obtain warranties, executed in triplicate by Subdivider,
Subdivider’s agents, installers, and manufacturers. Provide table of contents and
assemble in binder with durable plastic cover.

14.2.2 Table of Contents. All warranties shall be listed and typewritten in the sequence
of the table of contents of the Project manual, with each item identified with the
number and title of the specification section in which specified, and the name of
product or work item.

14.2.3 Index Tabs. Each warranty shall be separated with index tab sheets keyed to the
table of contents listing.



1424 Detail. Provide full information, using separate typewritten sheets, as necessary.
List Subdivider’s agents, installer, and manufacturer, with name, address and
telephone number of responsible principal.

14.2.5 Warranty Start Date. This date shall be left blank until the date of Final
Completion.

14.2.6 Signature and Notarization. All warranties shall be signed and notarized.
Signatures shall be required from Subdivider’s construction contractor and where
appropriate, the responsible subcontractor.

143  Term of Warranties. Unless otherwise specified or provided by law, all warranties,
including those pertaining to plants, trees, shrubs and ground cover, shall extend for a
term of one (1) year from the date of Final Completion.

ARTICLE XV. DEFECTIVE WORK

15.1  Correction, Removal, or Replacement. All work, material, or equipment that is
unsatisfactory, faulty, incomplete, or does not conform to the Construction Documents is
defective [Defective Work]. If within the designated warranty period, or such additional
period as may be required by law or regulation, Project is discovered to contain Defective
Work, Subdivider shall promptly and in accordance with City’s written instructions and
within the reasonable time limits stated therein, either correct the Defective Work, or if it
has been rejected by City, remove it from the site and replace it with non-defective and
conforming work.

15.2  City’s Right to Correct. If circumstances watrant, including an emergency or
Subdivider’s failure to adhere to Section 15.1, City may correct, remove, or replace the
Defective Work. In such circumstances, Subdivider shall not recover costs associated
with the Defective Work and shall reimburse City for all City’s costs, whether direct or
indirect, associated with the correction or removal and replacement.

15.3  Defects Constitute Non-Reimbursable Costs. All costs incurred by Subdivider or
Subdivider’s agents to remedy Defective Work are Non-Reimbursable Costs. If City has
already reimbursed Subdivider for Defective Work, City is entitled to an appropriate
decrease in Reimbursable Costs, to withhold a setoff against the amount, or to make a
claim against Subdivider’s bond if Subdivider has been paid in full.

15.4  Extension of Warranty. When Defective Work, or damage there from, has been
corrected, removed, or replaced during the warranty period, the one (1) year, or relevant
warranty period, shall be extended for an additional one (1) year from the date of the
satisfactory completion of the ¢orrection, removal, or replacement.

15.5 No Limitation on other Remedies. Exercise of the remedies for Defective Work
pursuant to this Article shall not limit the remedies City may pursue under this
Agreement, at law, or in equity.

15.6  Resolution of Disputes. If Subdivider and City are unable to reach agreement on
disputed work, City may direct Subdivider to proceed with the work and compensate
Subdivider for undisputed amounts. Payment of disputed amounts shall be as later
determined by mediation or as subsequently adjudicated or established in a court of law.
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Subdivider shall maintain and keep all records relating to disputed work in accordance
with Article XVII.

Prior to Final Acceptance amd Reimbursement to Subdivider. Where Defective
Work has been identified prior to the Final Completion of Project, Subdivider shall:

15.7.1 Correct, Remove, or Replace. Subdivider shall promptly and in accordance with
City’s written instructions and within the reasonable time limits stated therein,
either correct the Defective Work, or if it has been rejected by City, remove it
from the site and replace it with non-defective and conforming work. Costs
incurred to remedy Defective Work are Non-Reimbursable Costs. Where
Defective Work is not remedied, City is entitled to an appropriate decrease in
Reimbursable Costs, to withhold a setoff against the amount paid, or make a
claim against the construction contractor’s bond.

ARTICLE XVI. RECORDS AND AUDITS
Retention of Records. Subdivider, consultants, contractors, and subcontractors shall

maintain data and records related to this Project and Agreement for a period of not less
than five (5) years following the Effective Date of this Agreement.

Audit of Records. At any time during normal business hours and as often as City deems
necessary, Subdivider and all contractors or subcontractors shall make available to City
for examination at reasonable locations within the City/County of San Diego all of the
data and records with respect to all matters covered by this Agreement. Subdivider and
all contractors or subcontractors will permit City to make audits of all invoices, materials,
payrolls, records of personnel, and other data and media relating to all matters covered by
this Agreement. If records are not made available within the City/County of San Diego,
then Subdivider shall pay all City’s travel related costs to audit the records associated
with this Agreement at the location where the records are maintained. All such costs will
are Non-Reimbursable Costs.

16.2.1 Costs. Subdivider and Subdivider’s agents shall allow City to audit and examine
books, records, documents, and any and all evidence and accounting procedures
and practices that City determines are necessary to discover and verify all costs of
whatever nature, which are claimed to have been incurred.

ARTICLE XVII. NOTICES

Writing. Any demand upon or notice required or permitted to be given by one Party to
the other Party shall be in writing,

Effective Date of Notice. Except as otherwise provided by law, any demand upon or
notice required or permitted to be given by one Party to the other Party shall be effective:
(1) on personal delivery, (2) on the second business day after mailing by Certified or
Registered U.S. Mail, Return Receipt Requested, (3) on the succeeding business day after
mailing by Express Mail or after deposit with a private delivery service of general use
(e.g., Federal Express) postage or fee prepaid as appropriate, or (4) upon documented
successful transmission of facsimile.
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Recipients. All demands or notices required or permitted to be given shall be sent to all
of the following:

17.3.1 Director, Engineering & Capital Projects Department
City of San Diego
City Administration Building
202 C Street, M.S. #9B
San Diego, California 92101
Facsimile No: (619) 533-4736

17.3.2 Facilities Financing Manager
Development Services Department
City of San Diego
1010 Second Avenue, Suite 600 M.S. #606F
San Diego, California 92101
Facsimile No: (619) 533-3687

17.3.3 Sea Breeze Properties LLC
3525 Del Mar Heights Road #246
San Diego, CA 92130
Attn: Gary Levitt

Change of Address(es). Notice of change of address shall be given in the manner set
forth in Article XVIII.

ARTICLE XVIII. MEDIATION

Mandatory Mediation. If dispute arises out of, or relates to the Project or this
Agreement, or the breach thereof, and if said dispute cannot be settled through normal
contract negotiations, prior to the initiation of any litigation, the Parties agree to attempt
to settle the dispute in an amicable manner, using mandatory mediation under the
Construction Industry Mediation Rules of the American Arbitration Association [AAA]
or any other neutral organization agreed upon before having recourse in a court of law.

Mandatory Mediation Costs. The expenses of witnesses for either side shall be paid by
the Party producing such witnesses. All other expenses of the mediation, including
required traveling and other expenses of the mediator [Mediator], and the cost of any
proofs or expert advice produced at the direct request of the Mediator, shall be borne
equally by the Parties, unless they agree otherwise.

Selection of Mediator. A single Mediator that is acceptable to both Parties shall be used
to mediate the dispute. The Mediator will be knowledgeable in construction aspects and
may be selected from lists furnished by the AAA or any other agreed upon Mediator. To
initiate mediation, the initiating Party shall serve a Request for Mediation on the
opposing Party. If the Mediator is selected from a list provided by AAA, the initiating
Party shall concurrently file with AAA a “Request for Mediation” along with the
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appropriate fees, a list of three requested Mediators marked in preference order, and a
preference for available dates.

18.3.1 If AAA is selected to coordinate the mediation [Administrator], within fourteen
calendar days from the receipt of the initiating Party's Request for Mediation, the
opposing Party shall file the following: a list of preferred Mediators listed in
preference order after striking any Mediators to which they have any factual
objection, and a preference for available dates. If the opposing Party strikes all of
initiating Party's preferred Mediators, opposing Party shall submit a list of three
preferred Mediators listed in preference order to initiating Party and
Administrator. Initiating Party shall file a list of preferred Mediators listed in
preference order, after striking any Mediator to which they have any factual
objection. This process shall continue until both sides have agreed upon a
Mediator.

18.3.2 The Administrator will appoint or the Parties shall agree upon the highest,
mutually preferred Mediator from the individual Parties' lists who is available to
serve within the designated time frame.

18.3.3 If the Parties agree not to use AAA, then a Mediator, date and place for the
mediation shall be mutually agreed upon.

Conduct of Mediation Sessions. Mediation hearings will be conducted in an informal
manner and discovery will not be allowed. All discussions, statements, or admissions will
be confidential to the Party's legal position. The Parties may agree to exchange any
information they deem necessary.

18.4.1 Both Parties must have an authorized representative attend the mediation. Each
representative must have the authority to recommend entering into a settlement.
Either Party may have attorney(s) or expert(s) present. Upon reasonable demand,
either Party may request and receive a list of witnesses and notification whether
attorney(s) will be present.

18.4.2 Any agreements resulting from mediation shall be documented in writing. All
mediation results and documentation, by themselves, shall be “non-binding” and
inadmissible for any purpose in any legal proceeding, unless such admission is
otherwise agreed upon, in writing, by both Parties. Mediators shall not be subject
to any subpoena or liability and their actions shall not be subject to discovery.

ARTICLE XIX. MISCELLANEOUS PROVISIONS

Term of Agreement. Following the adoption of the City Council Resolution authorizing
this Agreement and the subsequent execution of the same by the Parties, this Agreement
shall be effective upon the date it is executed by City Attorney in accordance with San
Diego Charter section 40 [Effective Date.] Unless otherwise terminated, the Agreement
shall be effective until (i) the final reimbursement payment is made; or (ii) one year after
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the Warranty Bond terminates, whichever is later but not to exceed five years unless
approved by City ordinance.

Construction Documents. Construction Documents include, but are not limited to:
construction contract, contract addenda, notice inviting bids, instructions to bidders, bid
(including documentation accompanying bid and any post-bid documentation submitted
prior to notice of award), the bond(s), the general conditions, permits from other
agencies, the special provisions, the plans, standard plans, standard specifications,
reference specifications, and all modifications issued after the execution of the
construction contract.

Headings. All article headings are for convenience only and shall not affect the
interpretation of this Agreement.

Gender & Number. Whenever the context requires, the use herein of (i) the neuter
gender includes the masculine and the feminine genders, and (ii) the singular number
includes the plural number.

Reference to Paragraphs. Each reference in this Agreement to a Section refers, unless
otherwise stated, to a Section of this Agreement.

Incorporation of Recitals. All Recitals herein are true and correct to the Parties’ best
knowledge and belief, and are fully incorporated into this Agreement by reference and
are made a part hereof,

Covenants and Conditions. All provisions of this Agreement expressed as either
covenants or conditions on the part of City or Subdivider shall be deemed to be both
covenants and conditions.

Integration. This Agreement and all Exhibits and references incorporated into this
Agreement fully express all understandings of the Patties concerning the matters covered
in this Agreement. No change, alteration, or modification of the terms or conditions of
this Agreement, and no verbal understanding of the Parties, their officers, agents, or
employees shall be valid unless made in the form of a written change agreed to in writing
by both Parties or a written amendment to this Agreement agreed to by both Parties. All
prior negotiations and agreements are merged into this Agreement.

Severability. The unenforceability, invalidity, or illegality of any provision of this
Agreement shall not render any other provision of this Agreement unenforceable, invalid
or illegal.

>

Drafting Ambiguities. The Parties acknowledge they each have been fully advised by
their own counsel with respect to the negotiations, terms, and conditions of this
Agreement. This Agreement shall not be construed in favor of or against either Party by
reason of the extent to which each Party participated in the drafting of the Agreement.

Conflicts Between Terms. If an apparent conflict or inconsistency exists between the
main body of this Agreement and the Exhibits, the main body of this Agreement shall
control. If a conflict exists between an applicable federal, state, or local law, rule,
regulation, order, or code and this Agreement, the law, rule, regulation, order, or code
shall control. Varying degrees of stringency among the main body of this Agreement, the
exhibits, and laws, rules, regulations, orders, or codes are not deemed conflicts, and the
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most stringent requirement shall control. Each Party shall notify the other immediately
upon the identification of any apparent conflict or inconsistency concerning this
Agreement.

Prompt Performance. Time is of the essence of each covenant and condition set forth
in this Agreement.

Good Faith Performance. The Parties shall cooperate with each other in good faith, and
assist each other in the performance of the provisions of this Agreement.

Further Assurances. City and Subdivider each agree to execute and deliver such
additional documents as may be required to effectuate the purposes of this Agreement.

Exhibits. Each of the Exhibits referenced and attached to this Agreement is fully
incorporated herein by reference.

Compliance with Controlling Law. Subdivider certifies that it required its consultants,
contractors, subcontractors, agents, and employees to comply with all laws, statutes,
resolutions, ordinances, regulations, and policies of the federal, state, and local
governments applicable to this Agreement (and if expressly made applicable by the City
Council, California Labor Code section 1720 as amended in 2000 relating to the payment
of prevailing wages during the design and preconstruction phases of Project), including
during inspection and land surveying work. In addition, Subdivider certifies it required
its consultants, contactors, subcontractors, agents, and employees comply immediately
with all directives issued by City or its authorized representatives under authority of any
laws, statutes, resolutions, ordinances, rules, regulations or policies.

Hazardous Materials. Hazardous Materials constitute any hazardous waste or
hazardous substance as defined in any federal, state, or local statute, ordinance, rule, or
regulation applicable to Property, including, without limitation the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980, as amended (Title 42
United States Code sections 9601-9675), the Resource Conservation and Recovery Act
(Title 42 United States Code sections 6901-6992k), the Carpenter Presley-Tanner
Hazardous Substance Account Act (Health and Safety Code sections 25300-25395.15),
and the Hazardous Waste Control Law (Health and Safety Code sections 25100-
25250.25). Subdivider certifies it complied with all applicable state, federal and local
laws and regulations pertaining to Hazardous Materials.

Jurisdiction, Venue, Choice of Law, and Attorney Fees. The venue for any suit or
proceeding concerning this Agreement, including the interpretation or application of any
of its terms or any related disputes, shall be in the County of San Diego, State of
California. This Agreement is entered into and shall be construed and interpreted in
accordance with the laws of the State of California. The prevailing Party in any such suit
or proceeding shall be entitled to a reasonable award of attorney fees in addition to any
other award made in such suit or proceeding.

Municipal Powers. Nothing contained in this Agreement shall be construed as a
limitation upon the powers of the City as a chartered city of the State of California.

Third-Party Relationships. Nothing in this Agreement shall create a contractual
relationship between City and any third-party; however, the Parties understand and agree
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that City, to the extent permitted by law, is an intended third-party beneficiary of all
Subdivider’s contracts, purchase orders and other contracts between Subdivider and
third-party services. Subdivider certifies it has incorporated this provision into its
contracts, supply agreements and purchase orders.

Non-Assignment. The Subdivider shall not assign the obligations under this Agreement,
whether by express assignment or by sale of the company, nor any monies due or to
become due, without City’s prior written approval. Any assignment in violation of this
Section shall constitute a Default and is grounds for immediate termination of this
Agreement, at the sole discretion of City. In no event shall any putative assignment create
a contractual relationship between City and any putative assignee.

Successors in Interest. This Agreement and all rights and obligations created by this
Agreement shall be in force and effect whether or not any Parties to the Agreement have
been succeeded by another entity, and all rights and obligations created by this
Agreement shall be vested and binding on any Party’s successor in interest.

Independent Contractors. The Subdivider, any consultants, contractors, subcontractors,
and any other individuals employed by Subdivider shall be independent contractors and
not agents of City. Any provisions of this Agreement that may appear to give City any
right to direct Subdivider concerning the details of performing the work or services under
this Agreement, or to exercise any control over such performance, shall mean only that
Subdivider shall follow the direction of City concerning the end results of the
performance.

Approval. Where the consent or approval of a Party is required or necessary under this
Agreement, the consent or approval shall not be unreasonably withheld; however,
nothing in this Section shall in any way bind or limit any future action of the City
Council pertaining to this Agreement or Project.

No Waiver. No failure of either City or Subdivider to insist upon the strict performance
by the other of any covenant, term, or condition of this Agreement, nor any failure to
exercise any right or remedy consequent upon a breach of any covenant, term, or
condition of this Agreement, shall constitute a waiver of any such breach of such
covenant, term or condition. No waiver of any breach shall affect or alter this Agreement,
and each and every covenant, condition, and term hereof shall continue in full force and
effect to any existing or subsequent breach.

Signing Authority. The representative for each Party signing on behalf of a corporation,
partnership, joint venture or governmental entity hereby declares that authority has been
duly obtained to sign on behalf of the corporation, partnership, joint venture, or entity and
agrees to hold the other Party or Parties hereto harmless if it is later determined that such
authority does not exist.

Remedies. Notwithstanding any other remedies available to City at law or in equity,
Subdivider understands that its failure to comply with the insurance requirements or other
obligations required by this Agreement, and/or submitting false information in response
to these requirements, may result in withholding reimbursement payments until
Subdivider complies and/or may result in suspension from participating in future city
contracts as a developer, prime contractor or consultant for a period of not less than one




(1) year. For additional or subsequent violations, the period of suspension may be
extended for a period of up to three (3) years.

IN WITNESS WHEREOF, this Agreement is executed by the City of San Diego, acting
by the through its Mayor, pursuant to Resolution No. R- , authorizing such
execution, and by Subdivider.

This Agreement was approved as to form and content by the City Attorney this of
, 2013, and this date shall constitute the Effective Date of this Agreement.

THE CITY OF SAN DIEGO, a Municipal
Corporation

Dated: By:

Approved as to form:
JAN 1. GOLDSMITH, City Attorney

Dated: By:
‘ Heidi K. Vonblum, Deputy City Attorney

Sea Breeze Properties, a California Limited

Liability Compa;
Dated: March 3, 2013 By:
ai'/gvitt, Manager
HKV
01/30/13

Or.Dept: Facilities Financing
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CITY COUNCIL CONDITIONS 10 TENTATIVE MAP NO, 99-0729
- DUCK POND RANCH
ADDPTED BY RES C}LUI"IQN NO, R-295187 ON AUGUST 1, 2001

lius 1u1tmivc map will explire on ﬁugusl 7, 2004,

Eﬂmp]irmm with all mndﬂmns ghall bn assured, to the satisfaction of the City Engincer,
privr to the recordationof the fioal mmp, un]r:ss utherwise noted.

Ay party on whom fees, dedications, res#rvnn ons, or pther gxactions hive been imposed
as gondilions of approval of thiz vesting tentatlve map, may protest the inposition within

ninety duys of the approval of this vasting tentative map by filing 2 writlen protest with the

Cily Clerk purmmht to Californin Government Code seetion 66020,

The ﬂnal rap shall confbrms 1o the pmwsmnﬁ of Matmed Residentix] Devalnpmam Perroi

o, 990729,

‘The "Genera] Conditions for Tentalive Subdivision Maps,” filed in the Office of the City
Clerk under Dooument Mo, 767688 on May 7, 1980, shall bo made a condition of mayp
sppraval, Only thoss txceptions to the Gencml Conditions which are shuwn onthe .
tentative map and covered in ih /r;m spec!al conditions will ba mhorized,”

Al public Jmprwanmnm arid Tncidental facilities shall bo designed in roeordance with
criterin establishied in the Street Desipn Minual, filed with the C:ty C,:Ierk a8 Dowument

- No. 769830,

" "Basis of Bearings" means the source of uniform orientation of wll measured boarings

shown on the mug, Tnless otherwiss approvesd, this source will ke the Califoraia
Coopdingte System, Zone 6, North American Diatum of 1983 (NAD £3),

“Catifornia Coordingte System® means thy mmdmhm systen ns defingd In Bestion 801
through $819 of the Califbrnia Public Resources Code, The specified zone for San Diego

County is "Zong 6," 'mﬂ the offical dutum 3 the *North American Delum of 1983,

The final map shall;

. Use the California Coordinate System for s "Rasis of Bearing” and express all
measured and enloulated bearing values in termg of sald sysmm The anghe of grid
divergenes from s true medinn (theta or mapplog angle) and the north point of said
map shall appear on ench sheet thoreof, Establishment of said Basls of Bearings
mzy bo by use of existing Horizontal Control statlons or astranomic observations,

b, Show lwo meazured tios fom the boundury of the rrp Lo existing Mordzontsl
Control stations having Califbroin Coordinate values of Third Order soourasy or
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better, ‘These tie lines to the exisling control mmn be shown in relation m the
-Californin Coordinate System (Lo, grid beardngs and geid distances). All other
distances shown on the map are to be shown as ground distances, A combined
fhctor for conversion of pid-to-ground dmt'mscs shall e shown on the map,

8.« 'Thewpproval of ﬂ:ds ientative map by {he City of San Diego does not authorize the
suldivider 10 violate sy Federal, State, or City laws, ordinances, regulations, or policies,
including, but not limited to, the Lndan;gmmd Species Aot ofm‘?ﬂ and any mnamlmcma
thereto (16 UB.C. § 1531 of seq.).

0. The sabdivider mm;t provide g prologic (geoteshnical) invostigation report on the subject

- propetty to-discover and address potentinl geolopicr] hazards, The repdrt must be
prepared in accordance with the most recent edition ofthe City of Sun Diego *Technical
Guidelines for Feotechnicdl Repurts,” All slopes shall be constructed in sceordance with
the provisions of San Diego Municipal Code [%])MG] seetion 62,0415 et geq,

H, . Undecgrounding of exisling and proposed public utllity systems and service facilities is
required 'mmrﬂm;g. 1o SDMC igmmn 102.0404(2).

s T W B e s 4 e pnrn o el SeeTep e o 5 E et & h".«..—»k-me- ' . -kt e war Moo WH MR A K P EK e S % ke a by

12, ‘Thesubdivider shati nmup1 ywill: the Miipation, Mnmtmrmg, and. Rupum ngt Program
[MMICR] as speeifiad i the Bindings Mo, 99-0729 to the Del Mar Mosa Specific Plan
Mester KIR No. 95-0353, {o the satisfastion of the Environmentsl Review Mangger of
Lund Development Review. Prior Lo issunnee of any geading and building peemit, all
mitigation messures as specifically outlined o (e MMRE shall be implemexited for the
foliswing issue arcas: Transporiation/Clrenlxiion, Biclogical Resoarces, ydrology/Water
Quality, Landfsrm Alteration/Yisusl Quality, Historical and Pateontalogies] Resouraes,
Public ¥acilities and Services, and Public Salely. .

13, Whenever street rights-oB-way sre required to be dedicated, it is the responsibility of the
sulsdivider 10 pravide the right-ofway free and clear of all encumbrances and prior
casements. The subdivider must seenure subordination agreesnents for minor distribution
facilities and/or jolnt-use pgreementy for major transmission facilitios,

14, The subdivider shall obtein ¢ bonded grading permit for the prading proposed for this
project, All grading shall conlorm Lo requirements in accordance with the City of S
Diego Municipal Code In & manner satisfciory 1o the City Enginer,

15, Prorto the filing of thedirst final map or the issunnce of . g mhﬁg y parmit, or any otlier
permit, e subdivider shall provide evidence of somplintice with the alfordable housing
regquirements of the North City Futurs Urbnizlng Area Framework Plan asd the Det Mar
Muesa Spot ific Plan, in 0 manner sotisfactory 1o the Cily Munnger, nnd the Exeoutive
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17,

18,

19 .

240,

L
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- Director of the Housing Authority. Such evidence of compliance shall include excention of
An Afordable Housing Agreement with the Bxecutive Director of the Hotging Auth nnty
st provides security for performance, The subdividers project Is cliptble under the in-
liew fea option of the Del Mar Mesa Specific Plan to meet the affordable housing
reguirement in this menner, and the Subdivider has sinied its intent to pay the then surrent
in-lica feo for Dol Mar Mosa as required, ot the lime of issuance of building permits,

'The subdivider ehall onform to the Del Mar Mosw/Subarca ¥ Spedific Plan, -
Transportalion Phasing Fian and Public Facllities Financing Plan.

"Tha project shell he t:mmccicrl {0 SR-58 by a network ol improved public streels bused on
the approved transportation plan for Del Mar Mesa/Subarea V,

‘The alignment and grade for Carmel Mountain Road shall be in agreement with Shaw
Lerens, T No, 40-0660,

Carmel Mountain Road is classified a5 8 two lane modified collector with & two way left
turn lane transitioning 10 twc: [une collectar streel. The subdivider shall dedicate & 74
- foot: nght~nf- wayand provide S0 feet of pavement from the:southerly botundary— - — wc e oo
transitioning to a 64 fool right-of-way with 40 foot of pavement to the Interseciion ﬂf]'):al ‘
Mar Mess R/l Vino O (fotene), Thie suldivider shall provide cuel, gutier with ap u;,,m
foot carls to property line distance on the west side of the road and'a multi-use trail within
a 15 Moot curb to properly line distance with a 5 foot peneral utifity easement on the cast
gide of the road, satisfastory to the City Enginer,

The subdivider shall start the trausition of Canel Mountain Road from 50 foeet 1o 10 feot
of pavement north of the aceess to Pardea's 16 Lot subdivision, Shaw Lorenz VIM No.
40-0659, The subdivider shalt maintaina 10 foot surb to property line distance for the
northérly offsite mnstmcﬁnmtmmllmn of Carmel Valley Rond 10 Del Vino Court,

Tho subdivider shall provide 130 ﬁom wide drivesny at the pmjcut’s Acooss point off
Carmet Mountain Rond, The driveway shall be constructed in accordance with Lny '
Standard Drawings EDG-:IDU G 14:1 and G~16

The subdivider shall pmwdu n:miprm.al RCCOSS CAsEmEnls 69 NCCossary, satisfhetory to fhe
City Fngineer.

Vducular ascess Lo o tlwellmg wnits within this planned devglepment shall bu by private
driveways that are, nou-dedicated, privately maintained and mnsmmmd in » manner,
satisfaclory o the Llly Engineer,
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Providing streets for this subdivision Is de pendent upon the prior conslmelion ﬂf cortain

23,

24,

streets 1o previously approved developments in this area. If they huve not been sonstoucted
when requited for fids subdivision, then the construstion of cerlain portions of these

. previously approved strects, as required by the Chy Bogineer, will becama off-site

fraprovement requirements for this subdivision,

i,

The subdivider shall design and sonstruet minimum 8-inch dinnieter public water
facillties in Private Drive A" from Carmel Mountgin Roud to the easterly limits of
grading, in a manner sm‘[s[‘ncmry to the Dirgctor of the Water Departinent and the Cily
Engineor.

The subﬂividcr shmll dcr&.‘ign and copsteact 8 minimum 8-inch diameter public water
maln cormecting to the maln in Private Drive "AY and extending through an easement

conngeting ta waler maing in Moss, Verde Estates, in o menner salisthetory to the

I’Jmntur of the Wm:ar Department and the City Engmwr

< The subdmdun shall fnstaft fire hydr:m'ls ak lmcatmns snimsi‘nctﬂry to the Fire s = -« ~

Departrent, the ];limcmr oftius Waler Departmiont and the Gily Enginger,

"I'Jm subsdivider shal gmnt. minfmim M-i‘nntnemdm,‘ ﬁﬂiy paved, vrater pasements over

il public water facilities not Toented within flly improved poblic rigltsof way in a
manner satisfactory to the Dirzeliorof the Water Department, Basoments shall bo
loemed wﬂhm singls Iots. Basements ucnm:nmng public water fnmhﬂ o5 with %rvitma
shall be a minimum of Sﬂ-fﬁmﬂmda

T ]m. stibdbvider almll gmm an ensetnent over Lol 13, ndjscent to Lots D through 12,
from the southerly lot line of Lot 13 to 1he borther Iy subdivision boundary in a mannor
snusi‘ncmry tothe Iiumntor of the Watar Diepartment and the City Engineer.

The subdwzdcr shalk mc.ta!l wnmr moters bekind full ]mght curlin A mannr

mtxsi'uumry to the Dircctor of the Water Diépartmerit,

Tes suhriividu' agrees to design and constvct all pr opostd publie water facilities in
neeordanco whh established criteriain the most surrem cdition of the ity of San
Diego Water Design Gulds and City rcgulmmns, standards and practices pertaining

_ mmm

If the dovelopment is pated, then the subdivider shall provide keyed access to the
Water Operations ’.i:lmsnon in % manner satisfaetory 1o llm mrwclor of the Waler
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Dcparmmm The City w:ll ot be hiel d rc:spnns Ible for any issues thal may arise mlatwc
to the nvmluhlhty nfkuys

1. Providing water for this development is dependent upon prior construstion of certain
water facilities in previously epproved ThI Nos, 89-1296, 96-0625, 96-7286, nnd
91-0834 in this aren, If facllitfes, innlutiing bt not limited to'y water pump station and
appmmm*itu‘.ly 1,500 lineal faol of B-inch pips or nppmximn:imly 15,000 Jines] fret of
roinimum dmmuu 30.nch plpalum have not been construsted when reguired for this
development, then the constroction of certain portions 6F these previously approved
public water fcilities, a8 required by tha {thy Engincer, will betomo offsite

,improvements mqmrn:! for this development in a manner satisfhclory to the Direotor of
~ ihe Waler Department and the City T‘ngmcer

26, LMMEQILT&EWM

& Prlorto the pubmittel of any public improvement deawings, inchuding prading p]mm
the devéloper shall submit  sewer sludy salist‘nctm}f 1o the Direstor of the
Mutmpuhzmz Wnﬁmwmm Depariment, for the sizing, gade and alignment of public
- pravity-sewer-mains end 10'5how thutthe existiog and proposed pulilic sewer-facilities -
will provide adeduate copacity and have cleansing velocilies neceasary 1o serve this

developracat and the draingge basin in which it Hes and adjacent arcas that cannol
gravily sewer 1o an exisling sewer ayslens.

b, "Thesubdivider shall install all facllitios, a5 required by the nccepled sawer stody,
. mecessary (o serve the propased dw:ﬂmpmem Sewer facilitics, as shown on the
approved temative map, will require modifiention based en Hm aceepted sewsar study,

¢, Thesubdivider shall desig all pmpmscd public sesver [acilities 1o the most current
aditinn of the City of 8an Diego's Sewer Deslgn Guide, Proposed ﬁammms that fdo not
meet the curmnt standardz shall be privale or re-designed.

d. 'lhea subdivider shall grant admi;unm sower, andfor ncees ensements, inclading

- veldealar access to cach manhole, for alk pulilic sower facilities thet ane not located

within pitblis rights-of-vay, sastfsfhelory to the Directer of the Motropolitan’
Wastowater Depudment. The imdnimum easement width for sewer malns wilh
munholes {s 20 feet. The casements shall beJannted within single lots, Vehienlor accesy
roadheds shall by 2 minimim of 20 feet wide and susfaced with suitable approved
material sptisfactory to the Director of the Metropolitan Wastewater Depariment.
Vehlenlar aceess rondbuds 10 sewer roatns with Interals shall be a mindmum 24 fopt
witle and paved full width, An additionat 5 feet of easemont width per addicional utility
is Tequired for casements darrying maove than one utility, Sewer mains greater than 8




10'1*' LR

-

1

T™M No, 59-0729 | R ’
© August 7, 2001 , Page 6

! -ii

Rt
.

feet deop will require an additionnl 2 feet of easement wi:ith 'for aach ﬂdditmlm! fool of

depih bayond 8 f“m

No stouctures or landscaping that swould inhibil or pl‘ﬂ\'ﬂtll abcess shal be installed in
OT QYO Ny SEWEr Atoess easement,

No stouglures of lands;:apmg, including pnvaw sewer facilitivs and enhanced paving,
shall be ingtulled in '6r ovor sy casement prior to the upplicant nmmmng an
sncroachment removal agmnmmm

, No trees or shruby am:ccdz;rg three fool in hel pht at maturity q}mil be installnd within

ten foet of any puhlm sewer fheilities. :
The subdivider shinll provide évidence, salisfantory to the Dircator of the Mmrmpnhmn
Wastewnter Deprrtment, indioating that each lot will have its own sewer laternl or
pmwdu Covennnts, Condilions and Restriclions {CC&Rs] for the operation and

- maintenaiee of oo-sle privats 5ower miaing Uiad serve more than ons lot,

Providing sewer for this dévelopment iz dependsnt upon prior construction of certain
seaver favilitics in proviobaly approved TM'No. 96-0625. If they have not been
canstrueled when required for this development, then the construstion of sertnin

‘rsions of these proviously approved sewer facilitics, s roquired by the City

Engincer, will become off-sa improvements ra:gmrcd for thm development,

- For public on-site sewer facilities located within n gated community, the subdivider

shall provide the Wastewsler Collection Divisions with keyed access satsfhetory 1o
the Direclor of the Metropolitan Wastewater Depariment. The City will not be held
responsible for any issues thet may arise relative to possession of the keys.

The subdivider shall construed thelr fair shate of ihe Carmel Valley Tronk Sewer, as -
jdentifipd in the Dol Mar Mesa Freilities Financing Plan, and may enter into o
Rehnbursement Agreement for all dovelopment that exceeds théir fair share of the -
Caimel Valley Tmnk Bower, :

27, Topecordencs with the I’Jml Mar Mesn Spmﬂa Plnn Subnrea V, the subdwider shall, prior 1o
or congurrently with the recordation of the Orst fingd map within Subaren V, prepars &
. Master Dratiage Plan, The plzm shall address sizing and siting of feilitics required to
mitigate potential impact to downstrenm facilities from inoreases in runoff and crogion, as &
result of the specifie plan, The plan shnﬂ be comprehensive, vavering the entire Subnren V

argd,
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The dralnage system proposed for this bubdwismn shall be pﬁvmc and i suhjm to approvel

+

Dwa&npmem of this pmjani shall comply wilh all requirements of State Water Resources

, Conlral Board [SWRECB] Order No. 92-08-DWQ (NPIDEE General Permit

No, CAS000002), Waste Discharge Requimmmm Tor Discharges of Stonm Water Runoeff
Associnted With Construction Actisity. T accordance with said pamit, a Stoon Water

Poltution Prevention Plan [SWEPP] and g Monitoring Program Plan shill bo developed and

implemented coneunrenily with the commencoment of grading nelivities, and a complelo and
accurate Notics of Intent [NOT] shall bo fled with the SWRCB. A copy of the
soknowledgment from the SWRCB that an NOT has been recelved for this project shall be
filed with the City of San Disgo when received; further, s copy of the completed NOT from
1he SWRCH showing the permit xember {’ur this prt;«]um shall be filod with the Clty of Ban

© Diego when meceived,

Trs nddition, the owner(s) and subsecquent w.umr(';j of sy phrtion of the properly covered by
this prading peemit and by BWRCD Order No, BZ#UE-DWQj andl noy mbmqumt

amendrments thereto, shall comply with speciul pmvmnns fis sot Fartl in Section C7 of
SWRCB Order Mo, 92413-])?!{ :

-

Thes subdivider shall submit com pk:m Inndsonpy construction dm:umama, including plans,
detnils, and spesifications (Including a permmnent automatio Irrigation system unless

‘ollerwise npproved), for the mqmmd right-of-way improvements, stopo revegetation and

hyilroseeding of all disturbod land in accordance with the Eandscaps Standards s 1o the
salishation of the City Manager, The landscape construction documents shill be in

~ substantinl conformanee with Exhibit *A,* Landscape Concept Plan, dated Avgust 7, 2001,
. on filz in the Development Bervices ] I)upmmnm Tho subdivider shall assure by permit nml

bond 1he msta]latmn of landseaping per Jandscape x:mmlruclinn documents,

The subdivider shall subimit for review, nbonded Inndscape maintenance agreement for slf

landseapa improvements within the public right-of-way aren consistent with Exhibil "a," -

dated August 7, 2001, on filo in the Development Services Depnriment. The approvyed

bonded lnndscapm nmmtmmnce ngmcmeni ghall be renmdml prior tg recordation of the final
mag,

The subwdivider shall identify on a separslo sheet onlitted Non-ite Sheet the brosh
management ateas io substantial conformance with Xxhibit *A," dated August 7, 2001, on
flle in the Development Services Deparintent. These brush management arens almll bo
identified with a hech symibol with no speeific dimensions or zones cutled out, The
fallowing note shall be provided on the Noo-title sheat 1o identify the hetched areas:
“Tndicates fire hnzard zene(s) per Section 142.0412 of the San I‘nga Municipal Code.”
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33

4,

35,

16,

37,

be conserved by dedication 1o "““;,, city.

~Lots 15 nnd 16 shall bé granted, at na cost, to the City for open Epace, Said lotg shill be free

and elear pf all prwntc-. £ASCIICDIS, pnvaw enoroachments, pn’mm agreemicnts or private

- liens,

Lots 7 through 11 shall have a covenant of eagement ns shown onthe tentative map to

“protect the Multiple Iiahitmt Planning Arca M‘H’M Innds on private property.

Any. pcnmntrzr fencing for Lot 17 shall be r.lc.m;gzmd 08 pmt :md cail and not 1o exceed fouy

{) feet in height,

Lat l? shall be rmsnwed for & futura park in aeordanse with the pmwsmns ofthe
Subdivision Map Act. In the gvent that Lot 17 i not purchased for public park purposes an

- amendment to this Planned Developmant Permit shall be subumitied to reflect land uses that

are congistent with the provisions of the Del Mar Mesw Spesific Plan, Additionsl residentis!
density will only be considered from a site within Del Mar Mosn thet Is desigonted for
resouree hused open space that would na lunger have density associnted with it and wauld

»
L3

2. The park shie st Lot 17, of the Duck Pond Ranch Testative Map is reserved in
aceordance with Scetion 55479 ot s, of the Califernia Subdividlon Map Act.
Provisions of that Aet require that the Developer/Owner shall, at the time of the
recandation of the fivst final map within this subdmsmn. enler intn an agresment,
aeeeptable to the City Manager, for the Cily o acquire the park site within two (2)
years gller the mc:mplctinn andg acceptance of wll public Improvements, unless such
period oftima ts extended by rmutn) agreenent, The purchase price shall bo the
market value of the raw unsubdivided land thereol at the time of the fling of e Gt
substentinfly complete map of July 30, 1995, plus the taxes against such reserved area
from the dete of reservation, end.any nilmr cosls incurred by the dﬂvelupr:r iri the
maintenange of such reserved ared, including interest costs incurred on any Joan
covoring such reserved arens. In the event the City does nol exerclse its option to
sequire the park site, the reservation shall sutomatically termingte,

b. - Subdivider shall select a qualified professional independont reat ealate appraiser from
the City’s List of appraved appraisees to vatue spid proporty, I the appraisal Tor sefd
- propetty Is not acceptablo to the Clty, the Clty will hire its own appraiser to value the
Tand parcel. If the two appraizers sre tnable to resolve the prdes difference belween
themselves they may seleet & third qualified profissional independent real catate
appraiser from Cily list, which thied appraiser will be employed (o determing the
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market value of the property, In the event & mumnlly acetptable third appreiser 15 not
ﬂgrmﬂ upon between the two selected appiralsers within ten duys, thed the third
appraiser will e appointed by the presudingjudgu of the Superior Court of the Rate of
Crlifornia, County of San Dicgo, aeling In bis or her individual capacity, upon
. applcation by either City or Devaloper/Cwier with prior notise thereofto the other
party. T the svent that the Supedor Court judge declines 10 make the appointrment,
' the Parties agroe that the third appraiser shall be prompily determined in acordence
. with the rules of the Amerdcan Arbitration Assoolation. The third appraiser shall
somplete the assignment within sixty days of appointment. To m:padim e zppraisal
process each Pardy ghall pry the cost of its own selocted approiser, and both Clty and
. Doveloper/Owner agres 1o equally sharo the cost of the third muually sglécled or
soust-pppointed appraiser,

Binding Appraisal Dutermination, City and subdivider ngreo Lo accept and be bound by
the market value of the property determined by the thicd appraiser selected or
appoinied to camplelo the assignment.

Esorows The conveyance of the property shall oceur and be effected upon payment of
the purchass price by Citynfler receiving willten. notice thereof delivered by
subdivider to the City Masager within sty days afler the appraiser delemmines the
kot value of the property as defined above, Prompily after such notice, Parties shall
open an eserow with Chisago Title Insurance Company or eguad to facilitale
conveyarce by subdivider of the property to Gity, Fertles agree 1o enter into mutuly
recepiable esorow instruclions, Thy eserew instrumtions shall contain all periinent
tarms and conditions of the agreement, The escrow instructions shall set forth that
City will pay the closing cosls, document transler taxes, prorated real estate taxes, titls
insurance policy prembums, wd cserow fees associnted with the purchese ofthe
prapesty, Subdivider shiall convey title to the propocty to City free and olear of all lens
anil eneumbrances except as to 1itle ereeptions which bave ressived the prior wrilen
approval of City. :

Non-delidquent Cty sud mumy genura) and specifio taxes. Takes owed will be
detertmined by the County Tax Assessor’s Offise at the time nfmnmynncc 1o the City.

Aty public improvement rssessments imposed afler the offestive date of thes
wgresment,.

Any covenants, condilions, sestrdeiions, reservations, and existing easements of record
ag of the date of the agreement or therealter imposed und approved by the City, which
spproval will nad bewreasonably withheld,
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e City's Del Mar Mesa Publio Facilitles Finaneing Plan and Facilities B enefit Assessment

[EBA] provides funding for the land acquisition, rough prading, assoclated public.
amenities, design and construction of the park and the reimbursemsnt associaled with
ihis projest, ‘The Financing Plin is sutiject 4o annun) review and updales hy the City

- Council at which time the estimated FBA funding appropriste for sequisition, dcslgn
and construetion of the park site is subjm:t 10 change. The actual sost of aequisition,
rough grading, associsted publle amenilies of the projeot shml b determined in
-'mtmrd ANCE wuh the tumns of the agrcﬁmmt

“d. Bubdivider ﬂgrm:s to aecept funds fom the FBA, a5 compensation for acquisition of

. the property, rough grading, adjacent public improvements and all costs assoriated
with the degipn and grading of the project.

o, Ac‘qlﬁsiiion' of Lot 17 by the City for 2 nelghborhood pask shall cause the removal of
sald 1ot from the eontro] of any and g1l CO8Rs nesoclated with this developmaent
including all recreational guldelines, duslg,n guidelines and rovipw pmmdum

£ The grading and cnnstnmlmn drawings fm" this pr Bjc{;t reguire revicw and approval by
,ﬂm Park and Rct;:mutmn Ifépnrlmunt Nmnhnm Parks Division, Tark Plywing Section,

g Upon execution of thy agrm,mfsnt subd[mriar s}mll be entitled to cash relmlyursement
or eredit froms th FBA, however subdivider shell not seoeive s cash relmbursemant
uniil there are summnt Tunds to reimburse subdivider, inwhole or Inpart. City hoereby
agroes that reimbursement o subdivider from the FBA for the praject will take priority
over any profect ndded to the FBA subsequent 2o the effective date of ﬂm agrecment,

4 Aithauml snenthly reimbursenent i requlred City shell be

mspunsibln to mimbum Duck Pond Ranch the totxl pm,] ecl cost no Jalér than one
year after City's ncoeptance of the Project. At such time, if safficient funds are

- unavaifsble in the FBA, City shall reimburse Duck Pond Rench as funds accrue in the

- FBA, Dugk Tond Ranch reimbursement will have priority over all other FBA
tsxpenmmm, exeept those FBA. pmjems Tor which design or construction contracls
have been mwarded by the City prier to the dale of this Agrecment, At Duck Pond
Ranch sole and exclusive option it may elect to accept FBA. credit in liew of recclving
payment for some portion or ell of the total project wost, :

This subdivision is in a cmlmmnily plan aren desigonted in tha Eﬁy of San Diego Pragress
Guide and General Plan as Toture Urbanizing, As such, spectal finanging, pl'ms have bean, or
will be, established 1o finance the public facitities required for the community plan area,
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Therefbes, in connection with Council appraval ofthe final map, the subdivider shall comply
with the provisions of the financing plen then in affect for this community plan area, in o
mander sptisfhetory 10 the Direstor of the Development Services Department, This
complance shell be achieved by entedng into fo dgreement for the payment of the

nsaessment, paying & FBA or such other means as may have been catablished by the City
Counil.

+
¥ .

This dwmﬂpmmxt may be subjeat 10 ]mymum of n park fes prior to the filing of the finad
subdivigion. gy 'tn accordanca with San Diego Munivipal Code section 102, 0405 et e,

Thiz property 8 also subject to o building permit park fec in aucmrdnnce with San Diego
Municipal l"l@dﬂ seotion 96,0101 et scq : :

This develo posent may b suljject to payment of School Impact Fees at the fime of issuance
‘of building permits, ns Eamwd::d by Califorila Government Code section 53080(b) {Statutes

of 1986, C]mptnr 887), In socordance with proceduzes esteblished by thr.} Director of
Bulldmg Ins peetion. f

»

This tentative map will be su‘tucm iu Tees ond charges hastd on the rate snd ealoulation
methiod in effect ot the timos of payment. -
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RESOLUTION NUMBER R-205387

| ADOPTED ON AUGUST 7, 2001

WHEREAS, Sen Breeze Investment, LLC, Applicant, and RBY Consulting, Bnginesr,

submilted an appleation to the City of San Disgo for a 17-lot tentative map (Tentative Map

No. 59-0729 und street vacation for the Duck Fond Ranch project), localed o the enst gide of the

extengion of Carmel Mountain Rond, south of the eastern termims of Del Mﬂr'Mesn Road, and
'lr:gnllg duﬁcﬁbﬂ-d A8 P-mﬁu_ns of the Northwest Quarter of the Northwest Quarter of (e Southeast
Qﬁmzmr and the North Hn'![‘mf.ﬂm Nﬁ?l'll‘}ﬂﬂ?i Qmmer of tha Bouthwest Quarter of Seetton 22,
Toiwxwhip 14 Sonth, Range 3 Wost, Ban Bernardino Tase Meridian, in the Del Mﬂr Mﬁsa
Community Plan ares; in the AR-1-1 zone (previousty referred Lo ns the A-1-10 zone); and

WHERBAR, (;n June 14, 2001, the Planning Commission of the City 'of $an Dicgo
ccnnsidm:mj Tentative Mup No, 99«0729, nﬁd purgumnt to Resalution No, 31523PC voied 1o
recommend approvul of the map; and | |

WEHEREAS, tho matter was st for public hearing on August 7, 2001, {eslimony having
been heard, evidence l'ln#hwg been submilted, @ﬁd the City Counil having fully sonsidered the
matier and belog fully advised cmcéming the same; NOW, THEREFORE, - .

BEIT RESOLVED, by ihe ,Cquﬁcil of the Cit:',f of Sm; Iﬁiagn, that this Councll adopts ‘ﬂm
following findings with respeet to Tentative Mﬂp No, 95-0729: |

1, Tl map pfﬁp@&ug the suEdivision of 4 30.%-acre sita imto 17 Jots for residential
develnpment (12 cesidentinl, 1 open spage, 2 private diveways, 1 fisore park, and 1 wrban .
amenity lots). This type of development is consistent with the City of San IHego's Progress Guidoe
and General Plan and the Del Mar Mesa Subares V Plan which desipnate the srea for residential

use. The proposed map will retain the cormmunity’s chameter by encontsging orderly, sequential
devdopment sompatible in ils intensity with surrounding existing and fislure fand dovelopment.

PAGE 1 OF 3~ .
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Bxhibit A

1EAER Y v,

Y e , .

2 The design and proposed laproyements Tor'the map are consislent with the zonmg

and development rngu]ntmns of the AR+1-1 zone (previously referred to as the Alvi() zone) in
that:

L, Al Jots have :mnimmn frontage on & dcdmatul slreet which is mpun to and
usable by vebioular traflic, oo allowed under & Planned I{amdmnlml Divel opmcmf[(wuumc
Piotection Ordinance [PRDIIWD] permit,

b, All lots meet the minfmum, ﬂimmsmn requivements uf the ARe1-1 zone
v {previously referred to as the m 10 zonc), a8 nllmwd umlur n PRIYRPL permit.

¢, Al loty are ﬂusignml a0 that required improvements do nol result in-
nongonforming lobs in respect to building aces, setbacks, side yard and rear yard
regulations, ag ﬂ'l]nwed untler a PRIVRFO permit,

d, Development of the site is sontroled by Planned Residentinl
Dievelopment/Resource Protection Ordinanee Peril No, 99-0729,

3, The desipn and pmpﬂsml itnprovements for the subdivision are consistent with
Culiforniz Government Code seotion 664731 mg,mdmg the design of ﬂm aubdmsﬁun for foture
passive or natural heating zmd c.c:nlmg oppartunities,

' 4, Tho site is physica]ly Euimbla{br residential development. The harmony in swale,
hight, bulk, d»::nsnt:.*, and coveragg of development cresles a mmpaiibka physiml relationship to
smmundmg it ropertios Tor which this area hos been planned.”

5, The site 1s physically suitable for the proposed density of development. “Fhis is
consistent with the commumily pﬁm,‘ which provides for residential usos,

. The design of the subdivision and the proposed improvements ave $ikely Lo causs

- substantial environmental damage or substantinlly and unavmdnh]y infure fish or wildlife or their

habitat, Foweyver, the project as revised now avoids or mitipates the potentinlly significant-
environmental effects based npon Tindings No, 99-0728 10 the Del Mar Mesa Sprcifi¢ Plan
Masmr anmnmantal Tmpael llﬂ]mri "Nb 95-0353, which arc inslded hm‘ein by this reference,

iR The design of the subdiv‘.ﬁsmn and the type u[‘xmpmv&mams will not likely cavse
serious public health problems innsmuch as needed public servicer and faellitios are avyilebls ar
required] by conditlen of thds map to provide for water and sewage fcilities, as well as ather
rolated public survices,

5 The design of the subdivision and the type of improvements are such that they will
not conflict with any sasements, noquired by the public st large, for access through or use of
property within the proposed subdivision ss demonstrated by the City Ilnwne-:sr’s request for
public dedioations and ndequate nnpmveﬂwm on the proposed subdivislon map,

~PAGE 2 OF 3
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g, The City Council has reviewed the adoepted Huusmjgﬂlamem af the Progiress

Guide and Gengral Plan of the City of San Dicgo and finds pursuant to Government Code section
66412.3, that the housing neads of the region kre being met because residentinl development has
beon planned Jor the ares and pubhu sexvices programmed for installntion, as determined by the
 City lmg,mt:cr are m aceordance will financing and mwromm..nml policies of llm L‘tuuncﬁ

10, ”.llm properly coittains a right-of-way which must be vacated to maph,mmt the fingl
wap inaceordanse with San Diego Mummpal Code mlmn ]EE D430,

o+ The above ﬁnﬂmgs are suppnrmd by the minulis, roops ;.md exhibits, all of which are
herein ineorporated by relerence, -

BHIT FURTHER RESDL?ED, that the tecommendation of the Planging Commission is

suslained, and Tentative Map Mo, 990729 is granted to Son Bregxe Invesiment, LLG, Appiiﬁimt, ,

and RBE Consulting, Englneer, subject to the conditions stiached hereto and made 4 part horeoll

- APPROVED: CASBY GWINN, City Attorney

» L

Martr 16 Lanz
Deputy Clty Attornoy

MILimdwie

1071801

OrDepl:Clerk

R-2002-139

Forme=tme.frm

Ruviewed by Robert Gentlos

Y
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Wy




EXHIBIT B
Graphic Depiction of Project
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- T o CONSTRUGTION OF. CERTAIN WATER AND SERER FAGILITIES TN
. FREVIOUSLY APPROVED DEVELOPVENTS, ¥ THESE FACILITIES BAVE T B2

" -+ ACCEPTANCE OLLOWING APPROVED W/ SEWER FACILITIES: .
R mﬁﬁmjm‘ R BATER 4B %E_Emw.,ﬁma
- DEL, MAR'MESA ROAD . 29981
.. VESA.VERDE.ESTATES MIT 2 . 30045-D
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Exhibit C

Description of Project

30 Inch Diameter Transmission Water Line within Carmel Mountain Rd from
intersection of Carmel Mountain Rd and Little McGonigle Ranch Road on the north
to Southern termination of Carmel Mountain Road just past entry to Duck Pond -

Lane.




EXHIBIT D-1
Del Mar Mesa Public Facilities Financing Plan
Sheet for Project No. 43-21




CITY OF SAN DIEGO

FACILITIES FINANCING PROGRAM

COUNCIL DISTRICT:
COMMUNITY PLAN:

Exhibit D-1

DEL MAR MESA

THIS PROJECT PROVIDES FOR THE CONSTRUCTION OF APPROXIMATELY 11,200 LINEAR FEET OF 30-INCH DIAMETER TRANSMISSION

WATER PIPELINE IN CARMEL VALLEY ROAD AND LITTLE NMCGONIGLE RANCH ROAD (FORMERLY CAMINO SANTA FE) WITHIN THE DEL
MAR MESA.AND PACIFIC II[GHLANDS RANCH COMMUNITIES TO PROVIDE FOR BOTH DEL MAR MESA AND PACIFIC HIGHLANDS

TITLE: LITTLE MCGONIGLE RANCH ROAD PIPELINE
(FORMERLY CAMINO SANTA FE PIPELINE)
DEPARTMENT: WATER
CIPNO.: 70-964.0
DESCRIPTION:
RANCH,
MESA VERDE-DEL MAR TP - 1,550 LINEAR FEET @ $757,000
PACIFIC HIGHLANDS RANCH - 9,650 LINEAR FEET @ §3,356,000
JUSTIFICATION:
OF THE DEL MAR MESA AND PACIFIC HIGHTANDS RANCH COMMUNITIES,
SCHEDULE: COMPLETION IN FY 2004,

PROJECT FUNDING

$757,000 FBA-
DEL MAR
MESA

$3,856,000
FBA-PAC
HIGHLANDS
RANCH

$757,000 T5A-DEL MAR MESA
$3,856,000 FBA-PAC RIGHLANDS RANCH
DEV. ADVANCE

REFERENCE: Pacific Highlands Ranch (U-4)

$400,000

$4,213,000

~$357,000

$3,856,000

~$4,213,000

THE PIPELINE IS REQUIRED TO PROVIDE CAPACITY IN THE WATER SYSTEM TO ADEQUATELY SUPPLY THE DEMANDS AT BUILDOUT




EXHIBIT D-2
Pacific Highlands Ranch Public Facilities Financing Plan
Sheet for Project No, U-4




Exhibit D-2
Paqcific Highlands Ranch Public Facilitles Financing Plan FY 2013

CITY OF SAN DIEGO
FACILITIES FINANCING PROGRAM

TITLE:  LITTLE MCGONIGLE RANCH ROAD PIPELINE : o )

PROJECT: U4
COUNCIL DISTRICT: i
COMMUNITY PLAN: PHR

DEPARTMENT: WATER
CIP, JO, or WBS #  70-964.0

$4,500,000 $1,900,000
FBA-BMR
FBA-TH ' '
FBADMM | - $1,500,000 $654,968 $845,032
FBA-RP : -
DEV, ADV
DEV/SUBD
COUNTY

DEY. ADY
DEV/SUBD
COUNTY
STATRE
OTHER
UNIDEN

CONTACT: CHRIS GASCON TELEPHONE; (619) 533-7417 EMAIL: COascon@sandieno,noy
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Pacific Highlands Ranch Public Facilities Financing Plan FY 2013

CITY OF SAN DIEGO
FACILITIES FINANCING PROGRAM

TITLE:  LITTLE MCGONIGLE RANCH ROAD PIPELINE

PROJECT: U4

DEPARTMENT: PUBLIC UTILITIES ’ COUNCIL DISTRICT: i

CIP,JO, or WBS#:  70-964.0 ) ' COMMUNITY PLAN: PHR

_ DESCRIPTION: ' _

THIS PROJECT PROVIDES FOR THE CONSTRUCTION OF APPROXIMATELY 14,850 LINEAR
FEBT (7,000 FEET WITHIN PACIFIC HIGHLANDS RANCH, 7,800 FEET WITHIN DEL MAR MESA)
OF 30-INCH DIAMETER TRANSMISSION WATER PIPELINE IN CARMEL VALLEY ROAD AND

LITTLE MCGONIGLE RANCH ROAD WITHIN THE DEL MAR-MESA AND PACIFIC HIGHLANDS
RANCH COMMUNITIES TO PROVIDE FOR BOTH DEL MAR MESA AND PACIFIC HIGHLANDS
RANCH, ‘

REFERENCE: _ :
DEL MAR MESA PUBLIC FACILITY FINANCING PLAN PROJECT 43-21

JUSTIFICATION:
‘ THIS PIPELINE IS REQUIRED TO PROVIDE CAPACITY IN THE WATER SYSTEM TO
ADEQUATELY SUPPLY THE DEMAND AT FULL COMMUNITY DEVELOPMENT OF THE DEL
MAR MESA AND PACIFIC HIGHLANDS RANCH COMMUNITIES,

FUNDING ISSUES:
PHASEIWAS CONSTRUCTED AND REIMBURSED AS A PART OF THE
SR-56/CARMEL VALLEY ROAD INTERCHANGE PROJECT, PROJECT T-1.3,

THE ACTUAL TIMING FOR COMMUNITY CONTRIBUTIONS MAY DIFFER AS PUBLIC FACILITY
FINANCING PLANS ARE UPDATED SEPARATELY, '

NOTES:
: PHASEL CVRWITHIN SR-56/CVR INTERCHANGE WITHIN ROW (NOT INCLUDED) - - 1,050 LF
PHASEII: CARMEL VALLEY RAOD FROM SR-56/CVR INTERCHANGE TO DMHR - 2,800 LK
PHASEIIL LMRR FROM INTERCHANGE TO DEL MAR MESA ROAD - 3,900 LF
PHASE IV: LMRR FROM DEL MAR MESA ROAD TO DEVINO COURT - 1,900 LE
PHASE V: CMR FROM DEVINO COURT TO DMM COMMUNITY BOUNDARY 5,200 LF
TOTAL ) 14,850

LF .
D SHEETS:
PHASET: -11-172824
PHASE II; 33567-D
PHASE Il
PHASE IV: 29261-D & 31447-1r

. PHASE V: 33472-D & 33419-D

SCHEDULE:

PHASEI11S COMPLETE;

PHASEI: ESTIMATED TO BE COMPLETED IN FY 2015;
PHASEIL ESTIMATED TO BE COMPLETED IN FY 2015;
PHASEIV: ESTIMATED TO BE COMPLETED IN FY 2015;
PHASEV: ESTIMATED TO BE COMPLETED IN FY 2015

CONTACT: CHRIS§ GASCON TEBLEPHONE: (619) 533-7417 BMAIL! CGascon@sandiego,goy

121




EXHIBIT E
Project Costs




Duck Pond Ranch / Sea Breeze Propetrties, LLC
Little McGonigle Ranch Road Water Pipeline
Costs .

3/4/13

ITEM

Method Of Allocation Total Area Total Cost  Park Site Area -

Actual Costs Assoclated with pipeline

4 Point Pipeline Construction construction 450 Lf 135,900
RBF Engineering & Working Drawings Allocation as % of costs 5% 6,795
Testing Engineers Actual Costs 1,740
City Processing Costs - billed to Duck Pond Ranch Project Allocation as % of costs 5% 6,795
City Fees -Connections 1 & 2 Actual Costs 5,486

- SUBTOTAL 156,716
Project Administration & Overhead A ) 5.00% 7,836
Interest ' Amount Established In Reimbursement Agreement
TOTAL COSTS $ 164,552

Pipeline Costs




EXHIBIT F

Consultant Provisions

.. Third Par ty Beneficiary, The City of San Diego is an intended third party beneficiary of this contract. In
addition, it is expected that upon completion of design and payment in full to Consultant by Subdivider, the City
will become the owner of the Project design and work products, and City shall be entitled to enforce all of the
provisions of this contract as if it were a party hereto. Except as expressly stated herein, there are no other
'J'ntended third party beneficiaries of this contract.

Competntwe Bidding, Consultant shall ensure that all design plans and specifications prepared, lcqun"ed or
recommended under this Agreement allow for competitive bidding, Consultant shall design such plens or
 specifications so that procurement of services, labor or materials are not available from only one source, and
shall not design plans and specifications atound a single or specific ploduot piece of major equipment ot
achmery, a specific patented design, or a proprietary process, unless required by principles of sound

engineering practice and supported by a written justification that has been approved in Wntmg by the City of
San Diego. Consultant shall submit this written justification to the City of San Diego prior to beginning work on
such-plans or specifications, Whenever Consultant recommends a speeific product or equipment for competitive
procurement, such recommendation shall include at least two brand names of products that are capable of
meeung the functional requu ements applicable tothe Project,

Professional Services Indemnification. Other than in the performance of design professional services which
shall be solely as addressed in Sections 4 and 5 below, to the fullest extent permitted by law, Consultant shall
defend (with legal counsel reasonably acceptable to the City), indemnify and hold harmless the City and its
officers, agents, departments, officials, and employees [Indemnified Parties] from and against all claims, losses,
costs, damages, infjuries (including, without limitation, injuryto or death of an employes of Consultant or its -
suboontractors, agents, subagents and consultants), expense and liability of every kind, nature and description
(including, without limitation, incidental and consequential damages, court costs, attorney’s fees, litigation
expenses and fees of expert consultants or expert witnesses incurred in connection therewith and costs of |
investigation) that arise out of, pertain 1o, or relate to, directly or indirectly, in whole or in part, any services
performed under this Agreement by Consultant, any subcontractor, anyone directly or indirectly employed by
them, or anyone they control. Consultant’s duty to defend, indemnify, protect and hold harmless shall niot
mclude any claims or liabilities arisihg from the active neghgenoe sole negligence or willful misconduct of the
Indemnified Parties. As to Consultant’s professional obligations, work or setvices involving this Project,
Consultant agtees to indemnify and hold harmless the City of San Diego, and its agents, officers and employees
from and against any and all liability, claims, costs, and damages, including but not limited to, attorney’s fees,
losses or payments for infury to any person or property, caused directly or indirectly from the 11eghgent acts,
errors or omissions of Consultant or Consultant’s employees, agents ot officers. This indemnity obligation shall
apply for the entire time that any third party can make a claim against, or sue the City of San D1ego for
liabilities arising out of Consultant’s provision of setvices under this Agreement,

Indemnification for Design Professional Services. To the fullest extent permitted by law (including, without’
limitation, California Civil Code section 2782.8), with respect to,the performance of design professional
services, Design Professional shall mdemnify and hold harmless. the City, its officers, and/or employees, from
all claims, demands or liability that arise out of, pettain to or relate to the negligence, recklessness, or willful
misconduct of Design Professional or Design Professmnal’s officers or employees

Design Professional Services Defense. Parties will work in good faith to procure applicable insurance
coverage for the cost of any defense arising from all claims, demands or liability that arise out of, pertain to or
relate to the negligence, recklessness, or willfil misconduct of Design Professional or Design Professional’s
officers or employees,

Enforcement Costs, Consultant agtees to pay any and all reasonable costs the City of San Diego may incur to
enforce the indemnity and defense provisions set forth in this Agreement,

Professional Liability Insurance, For all of Consultant’s employees who are subject to this Agreement,
Consultant shall keep in full force and effect, errors and omissions insurance providing coverage for

F-1




professional liability with a combined single limit of one million dollars ($1,000,000) per claim and two million
dollars ($2,000,000) aggregate, Consultant shall ensure both that (1) this policy’s retroactive date is on or before
the date of commencement of the work to be performed under this Agreement; and (2) this policy has a
reporting period of three (3) years after the date of completion o termination of this Agreement, Consultant
agrees that for the time period defined above, there will be no changes or endorsements to the policy that
increases the City of San Diego’s exposure to loss,

Commercial General Liability [CGL] Insurance, Consultant shall kesp in full force and effect, during any

. and all work performed in accordance with this Agreement, all applicable CGL insurance to cover personal

injury, bodily injury and property damage, providing coverage to a combined single limit of one million dollars -
($1,000,000) per ocourtence, subject to an annual aggregate of two million dollars ($2,000,000) for general
liability, completed operations, and personal injury other than bodily injury. Contractual liability shall include
coverage of tort liability of another party to pay for bodily injury or property damage to a third person or
organization, Contractual ligbility. limitation endorsement is not acceptable.

Insurance Policy Requirements, Except for professional lability insurance and Workers Compensation, the
City of San Diego and its respective elected officials, officers, employees, agents, and representatives shall be
named as additional insureds. Additional insured status must be reflected on additional insured endorsement
form CG 20 10, or equivalent, which shall be submitted to the City of San Diego, Further, all insurance required
by express provision of this agreement shall be carried only by responsible insurance companies that have been
given-at least an “A” or “A-“ and “VII” rating by AM BEST, that are licensed to do business in the State of
California, and that have been approved by the City of San Diego, The policies ¢atmot be canceled, non-
renewed, or materially changed except after thirty (30) calendar days prior written notice by Consultant or
Consultant’s insurer to the City of San Diego by cettified mail, as reflected on an endorsement that shall be
submitted to the City of San Diego, except for non-payment of premium, in which case ten (10) calendar days

_ notice must be provided. Before performing any work in accordance with this Agreement, Consultant shall

"~ 10.

11.

12.

provide the City of San Diego with all Certificates.of Insurance accompanied with all endorsements,

‘Workers Compensation. For all of the Consultant’s employees who are subject to this Agreement and to the
extent requited by the State of California, the Consultant shall keep in full force and effect, a Workers
Compensation policy. That policy shall provide a minimum or one million dollars ($1,000,000) of employers
liability coverage, and the Consultant shall provide an endorsement that the insurer waives the right of
subrogation against the City of San Diego and its respective elected officials, officers, employees, agents and
representatives. '

Compliance Provision. Consultant agrees, at its sole cost and expense, to petform all design, contract
administration, and other services it ascordance with all applicable laws, regulations, and codes, including, but.
not limited to, the Americans with Disabilities Act of 1990 [ADA] and title 24 of the California Code of
Regulations as defined in Section 18910 of the California Health and Safety Code [Title 24]. Further,
Consultant is responsible as designer and employer to comply with all ports of the ADA and Title 24,

Maintenance of Records, Consultant shall maintain books, records, logs, documents and other evidence
sufficient to record all actions taken with respect to the rendering of setvices for the Project, throughout the
performance of the services and for a period of five (5) years following completion of the services for the
Project. Consultant further agrees to allow the City of San Diego to inspect, copy and audit such books, records,
documents and other evidence upon reasonable written notice, In addition,; Consultant agrees to provide the City
of San Diego with complete copies of final Project design and construction plans and Project cost estimate,
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EXHIBIT G

Desion and Construction Standards

Laws, Subdivider shall comply with all local, City, County, State, and Federal laws, codes and regulations,
ordinances, and policies, including but not limited to, the following:

A, Permits. Development Services Department permits, hazardous materials permits,
B. Building Codes. State and local Building Codes.

C.  The Americans with Disabilities Act [ADA] and Title 24 of the California Building Code [Title 24]. Tt is
Subdivider’s sole responsibility to comply with all ADA and Title 24 regulations. See Subdivider
Certification attached as Exhibit H.

D. Environmental. Subdivider shall complete all environmental measures required by the California
Envirommental Quality Act (CEQA), the National Environmental Policy Act (NEPA), and the local
Ju11sd1ct1on, including but not limited to, implementation of mitigation measures, and conducting site
momto1 ing. .

E.  Air, Water, and Discharge. Subdivider shall comply with the Clean Air Act of 1970, the Clean Water Act
(33 USC 1368)-Executive Order 11738, and San Diego Municipal Code Chapter 4, Article 3, Division 3
(Stormwater Management and Discharge Control),

F. ESBSSA. Subdivider shall comply with the Essential Services Buﬂding Seismic Safety Act, SB 239 &
132.

G City Directives. Subdivider shall comply immediately with all directives issued by City or its authorized
representatives under authority of any laws, statutes, ordinances, rules, or regulations.

Standard Specifications. Subdivider shall comply with the most current editions of the following
reference specifications when. designing and construoting the Project, including:

A.  Greenbook Standard Specifications for Public Works Construction, including the Regional and
City of San D1ego Supplement Amendments,

B. DOT. California Department of Transpor: tauon Manual of Traffic Controls for Construotwn and
Maintenance Work Zones,

City Standards. Subdivider’s professional services shall be provided in conformance with the
professional standards of practice established by City, This includes all amendments and revisions of these
standards as adopted by City. The professional standards of practice established by City include, but are not
* limited to, the followmg

A, City of San Diego 's Drainage Design Manual.

B | City of San Diego’s Landscape Technical Manual produced by the Planning Department.

C. City of San Diego’s Street Design Manual,
D

City of San Diego’s Manual of Preparation of Land Development and Public
Improvement Plans.

EB. City of San Dzego s Technical Guidelines fm Geotechnical Reports.
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City of San Diego Standard Drawings including all Regional Standard Drawings.
City of San Diego Data Standards for Improvement Plans.
The City of San Diego Consultant’s Guide to Park Design and Development,

The City of San Diego Water Department Guidelines and Standards




EXHIBIT X

Cortifieation for Title 24/ADA Complinneo

{INSERT Numis of Project}

I HEREBY WARRANT AND CERTIFY that any sud oll plans and specifientions
prepured for {Insert Name of Project} by {Tnsert Consultant Name} shall meet ol current -
Californin Building Standards Code, Californin Code of Regulations, Title 24 and Amerleans
with Disabilities Act Accessibility Guidelines requirements, and shall be in compliance with The o
Amerteans with Disabilitics Act of 1990, '

Dated: T Aj’ A-m 0
&’Lm é@‘f 7;’:

{Inbeft Nnme} : ;

e !S.m, e
ff%ﬁa} P‘_—,/n_?, Bs s

£ s e e e
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EXHIBIT I

Approval of Design, Plans, and Specifications

UNLESS OTHERWISE DIRECTED BY THE CITY, SUBDIVIDER SHALL OBTAIN APPROVAL OF DESIGN,
PLANS, AND SPECIFICATIONS IN THE MANNER IDENTIFIED BELOW:!

L.

2.

4.

City Approval, Subdivider shall obtam City approval of the design, in W11t1ng, at schematlc design, 60%
Design, and 90% Design,

A.  Condition Precedent. City approval of the Schematic D_esign Documents is a condition precedent to
authorization to proceed with subsequent work on the Project. City will notify Subdivider in writing within
four weeks after receipt of Design Documents of apptoval, or of request for modifications, If

modifications are requested, Subdivider shall modify and resubmit Schematics for City approval,

B.  Sixty (60) Percent Design. At 60% design, City will notify Subdivider in writing within eight weeks
after receipt of Design Documents at each required stage of design, of approval, ot of request for
modifications, If modifications are requested, Subdivider shall modify and resubmit Design Documents
for City approval.

" C.  Ninety (90) Percent De&ign. At 90% design, City will notify Subdivider in writing within ten weeks after

receipt of design documents at each required stage of design, of approval, or of request for modifications.
If modifications are requested, Subdivider shall modify and resubrmit Design Documents for City
approval,

Submittal of Plans, Specifications, and Budget. Subdivider certifies that it has delivered to City complete
Plans and Specifications, Estimated Costs, and bid documents, consistent with the Schematic Drawings, for the
design and construction of the Project,

Citywide Review of 100% Plans and Specifications, Subdivider certifies that C1ty has reviewed the Plans

- and Specifications, and the Plans and Speo1ﬁcat1ons included City’s standard drawings and specifications as
- described in Exhibit G,

Final Approval, Subdivider certifies that the City approved the Plans and Specifications.




3.

EXHIBIT J

Construction Oblioations

Site Safety, Secur 1tv. and Compliance. Subdivider shall be responsible for site safety, securlty, and

compliance with all related laws and regulations

A

Persons, Subdividel shall be ﬁllly 1esponsible for the safety and seourity of its officers, agents, and

employees City’s officers, agents, and employees, and third parties authorized by Subd1v1de1 to acoess
the Project site,

Other. Subdivider is responsible for the Project, site, materials, equipment, and all other incidentals until
the Project has been Accepted by the City putsuant to Article I,

Environment, Subdivider shall be responsible for the environmental consequences of the Project
construction and shall comply with all related laws and regulations, including, but not limited to, the
Clean Alr Act of 1970, the Clean Water Act, Executive Order Number 11738, and the Stormwater
Management and Discharge Control Ordinance No, 0-17988, and any and all Best Management Practice
guidelines and pollution elimination requirements as may be established by the Enforcement Official.
Purthermore, the Subdivider shall prepare and incorporate into the Construction Documents a
Stormwater Pollution Prevention Plan [SWPPP] to be implemented by the Subdivider during Project
construction, Where applicabls, the SWPPP shall comply with both the California Regional Water
Quality Control Board Statewide General Construction Storm Water permit and National Pollution

Discharge Elimination System permit requirements and any municipal regulations adopted pursuant to
the permits. ‘

Access to Project Site,

A,

Field Office. Subdivider shall provide in the construction budget a City field office (approximately 100 '
square feet) that allows City access to a desk, chait, two drawer locking file cabinet with key, phone, fax,
computer, copy machine and paper during working haurs.

Site Access, City officers, agents and employees have the right to enter the Projeoct site at any time;
however, City will endeavor to cootdinate any entry with Subdivider.

Site Tours. Site tours may be necessary throughout completion of the Project, Subdivider shall allow
City to conduct site tours from time to time as the City deems necessary, City will give Subdivider notice
of a prospective tour and a mutually agteeable time shall be set. Subdivider is not obligated to conduct
tours or allow access for tours when City failed to give prior notice.

Surveying and Testing, Subdividershall cootdinate, perform, and complete all surveying, materials testing,
and speoial testing for the Project at the Project site, as otherwise required by this Agreement, and as required:
under the State Building Code or any other law ot regulation, including:

A

Existing Conditions, Subdivider shall obtain all necessary soils investigation and conduct agronomic
testing required for design of the Project. The Soils Consultant shall prepare a statement that will be.
included in‘the Bidding Documents as to the nature of soils, ground water conditions and any other
information concerning the existing conditions of the site,

Utilities. Subdivider shall provide all required information for the construetion ot relocation of Public or
private utility facilitles that must be constructed or relocated as a result of this Project. Subdivider shall
file all of the 1equ1red documents for the approval of authorities having jurisdiction over the Project and
in obtaining the services of all utilities required by the Project.

Geotechnical Information, Subdivider shall obtain all necessary geotechnical information tequired for
the design and construction of the Project. The Project Engineering Geologist and/or Pro;ect Soils
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Engineer (qualified R.C.E. or R.G.E.) shall prepare a statement, that will be included in the Bidding
Documents, to address existing geotechnical conditions of the site that might affect construction,

Public Right of Way, All work, including, materials testing, special testing; and surveying to be conducted in
the Public right of way shall be coordinated with the City.

A.  Materials Testing, Subdivider shall pay for z'ind ooordinate with City to have all material tests within the
Public right of way and any asphalt paving completed by City's Material Testing Laboratory.

B. Surveying. Subdivider shall pay for and coordinate with City's Survey Section all surveying required
within the Public tight of way.

C. TFollow all Laws, Rules, and Regulations. Subdivider agrees to follow all City standexds and regulations
while working in the Public right of way, including but not limited to, utilizing proper traffic control and
obtaining necessary permits.

Traffic Control, Subdivider shall address all traffic control requirements for the Project including, if
necessary, separate traffic control plans and/or notes.

Inspections, Subdivider shall coordinate any and all special inspections required for compliance with all State
Building Codes as specified in the Contract Documents,

A.  Reports. Subdivider shall provide City all special inspection reports within seven (7) calendar days of
inspection; Subdivider shall report all failures of special inspections to City,

B. Remedies. Remedies for compliatice shall be approved by Subdivider, Subdivider's consultants, City's
Development Services Department, and City representatives.

C.  Concealing Work, Prior to concealing work, Subdivider shall obtain apptoval of the work from the
following three entities: 1) Engineering & Capital Projects Department; 2) Development Services
Department; and 3) Special Inspections - as required by all State Building Codes and as stipulated in this
Agreement, This approval is general approval only and in no way relieves Subdivider of its sole
responsibilities under this Agreement or any and all laws, codes, petmits or regulations. Subdivider shall
fulfill all requitements of each of these three agencies,

Property Rights. Subdivider shall provide all required easement documents, including but not limited to:
dedication, acquisitions, set asides, street vacations, abandonments, subordination agreements, and joint use
agreements, as tequired by City of San Diego Real Bstate Assets Department requirements and Council Policy
. 600-04, “STANDARDS FOR RIGHTS OF WAY AND IMPROVEMENTS INSTALLED THEREIN”, City
shall not require Subdivider to provide any easement documents for land to which Subdivider does not have
title; however, Subdivider shall not relinquish, sell or transfer title to avoid any obligation under this Section,
this Agreement, the Public Facilities Financing Plans or any applicable Development Agreement.

Permits, The Parties acknowledge the construction work to be performed on the Project by Subdivider in
compliance with this Agreement is subject to the prior issuance of building, land development, and/or public
improvement permits paid for and obtained by Subdivider. In the event that City; or any other governmental
agency, unteasonably refuses to issue the permit(s) necessary to authorize the.work to be performed or if the
permit(s) are nnreasonably canceled or suspended, then Subdivider is relieved from its obligation to construct
those improvements covered by the denial of said permit(s), and City shall reimburse Subdivider in accordance
with the terms of the Agreement for the work completed. All plans, specifications and improvements
completed to the date of the denial, suspension or cancellation of said permit(s) shall become the property of
City upon reimbursement as set forth above,

Maintepance, Subdivider shall maintain and be responsible for the Project site until Acceptance of the

Project, including ongoing erosion prevention measures, Unless stated otherwise in the Agreement, upon
Acceptance of the Project, City shall be responsible for all maintenance of Project site.
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10, Drug-Free Workplace, The Subdivider agrees to comply with the City’s requirements in Council Policy
100-17, “DRUG-FREE WORKPLACE,” adopted by San Diego Resolution R-277952 and incotporated into
this Agreement by this reference, The Subdivider shall certify to the City that it will provide a drug-free
workplace by submitting a Subdivider Certification for a Drug-Free Wotkplace form [Exhibit K],

A, Subdivider Notice to Employees. The Subdivider shall publish a statement notifying employees that the
unlawful manufacture, distribution, dispensation, possession, or use of a conttolled substance is prohibited in

the work place, and specifying the actions that will be taken against employees for violations of the
probibition,

B. Drug-Free Awareness Program, The Subdivider shall establish a drug free awareness program to inform
employees about all of the following:

1 The dangers of drug abuse in the work place.

il The policy of maintaining a drug free work place. _
fii.  Available drug counseling, rehabilitation, and employee assistance programs,

iy, The penalties that may be imposed upon employees for drug abuse violations,

V. In addition to section 10.A above, the Subdivider shall post the drug free policy in a prominent -
place.

C. Subdivider's Agreements. The Subdivider further certifies that each contract for Consultant or
Contractor Services for this Project shall contain language that binds the Consultant or Coutractor to
comply with the provisions of section 10 “Drug-Free Wotkplace,” as required by Sections 2,A(1)
through (3) of Council Policy 100-17, Consultants and Contractors shall be individually responsible for
their own drug free work place program. '
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EXTTIBIT K

Coertilleation Tor & Drup-Free Workplace

PROJECT TITLY: :-pm*ﬂ‘é’ /(5’ A /é“i”&/\

I hereby ertify that Tam familiae with the requirement of San Diego Cily Council Policy No.
. 100-17 regarding Drug-Free Workplace as outlined in the request for preposals, and that:
{Ingert Nume Under Which Business Conducted}

hos in place a drug-free workplace program fhat complies with said mlmy. I further certify thm
each subcontract agreement for this Project contains language thal indicaics the Subconsultants/
Subcontractors agreement {o abide h\' the pmwsmnﬁ af Sections 2. é'\{:l} thpatigh {3) of Couneil
Policy 10017 as outlined, -

Sipned

' me:{l ﬁm.. ' é«"w#

_.,___J/’k,iaa =
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EXHIBIT L

Project Deliverables

1. Master Contract Documents,

A,

Wor, kmg Drawings. Subdivider shall prepare Working Drawings in accordance with City's mosi current
drawing format as outlined in City of San Diego's Mamual of Pr epamtion of Land Development and
Public Improvement Plans.

i Quality, Subdivider shall make Working Drawings by one of the following methods: permanent
- ink, Computer Aided Drafting, a permanent photographic reproduction process, or with pencil made
for use on drafting film and permanently fixed with spray coating, Scale and clarity of detail shall be
suitable for half-size reduction,

i, Fontand Contents, Specifications shall be typewritten with one type face, using carbon ribbon or
equivalent on bond paper utilizing Greenbook format, Subdivider will furnish only the technical
“Special Pr ov151o11s *section of the Specifications to supplement or modify the Greeabook standards
as needed :

Surveys. Subdivider shall provide all surveying services required for the design of this Project in
accordance with all applicable legal regulations, the Technical Guidelines produced by the California
Council of Civil Engineers & Land Surveyors under the title “A Guide to Professional Surveying
Procedures,” and the City of San Diego Engineering and Capitol Projects Department’s “Data Standards
for Improvement Plans,” Angust 2004,

Schematic Design Documents. Subdivider shall consult with City to ascertain tequirements of the Project
and to prepare Schematic Design Documenis.

i, Schematic Design Documients shall include, but not be limited to the following;

a Sketches with sufficient detail to illustrate the scale and location of Project components,

b, Floor plans with sufficient cross-sections to illustrate the scale and relationship of building
components, exterior elevations and exterior colors and textures,

c.  Analysis of parameters affecting design and construction for each altetnate considered.

d.  Description and recommendation for structural, mechanical and electrical systems, showing
alternatives considered.

e.  Probable construction costs for the base Projeot and all additive alternates cons1dered

f. Summary of Project requirements and a 1ecommendauon

g.  Artistic rendermgs of the Pr o;ect

i, Form. Subdivider's Schematics shall conform to the quality levels and standards in size,
equipment, and all facets of its design and deliverables as set forth in City specifications and as may
be updated priorto commencement of construction,

Design Dévelopm.ent Documents, Subdivider shall prepare from the approvéd-Sohematic.Design
Documents, for approval by City, Deslgn Development Documents to fix and describe the size and -

- character of the entire Project, These documents shall contain, at a minimum, the following:

i, Site plan, indicating the nature and relational location, via dimensions, of all proposed Project
components,

i,  Traffic ciroulation and landscaping should also be indicated at this stage if applicable,

iii. . Plans, elevations, cross-sections, and notes as required to fix and describe the Project components,
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iv,  Proposed construction schedules,

v,  Technical 'Special Provisions' section of the Spemﬁcatmns

vi,  Qutline of Specifications prepared i accordance with the latest recommended format of the
Construction Specification Institute,

vil,  Probable Project construction costs, for each component of the Project being considered in this
phase,

vili. Color board with material samples,

Construction Documents. Subdivider shall provide, based on the approved Design Development
documents, Working Drawings and Contract Specifications [throughout the Agreement and attached
exhibits referred to as Construction Documents] setting forth in detail the requirements for construction
of the Project, including the necessary bidding information.

Utility Location Requests. Along with initial submission of Construction Documents, Subdivider

shall furnish copies of the Service and Meter Location Request and all utility companies verifications,

Cost Estimate. Subdivider shall provide a construction cost estimate based on the
Construction Documents,

H, G, & E Reports. Subdivider shall provide hydrologic, geotechnical, environmental documents,
and other related documents or reports as required by City. .

As-Builts. Subdivider shall provide As-Builts,

i~ As-Builts shall show by dimension accurate to within one (1) inch, the centerline of each
" tun of conduits and circuits, piping, ducts, and other similar items as determined by City, both

concealed and visible, Subdivider shall clearly identify the item by accurate note such as “cast iron
drain,” galvanized watet, otc, Subdivider shall clearly show, by symibol or note, the vertical location
of the item (“under slab,” “in ceiling,” “exposed,” etc.), and make all identification sufficiently
descriptive that it may be related reliably to the specification. Subdivider shall thoroughly
coordinate all changes on the As-Builts making adequate and proper entries on each page of .
specifications and each sheet of drawings and other documents whete entry is required to properly
show the change. '

i, Subdivider shall include all of the following on the As-Builts:

a. Depth of foundation in relation to finished first floot,

b,  Horizontal and vertical locations of underground utilities and appurtenanoes, with references
to permanent surface improvements.
c. - Locations of internal utilities and appurtenances, with references to visible and accessible

features of the structure.

d. Field changes of dimensions and detals.

e Changes authorized by approved proposal requests, comtruction change orders, discussion
with City that resulted in any change/deviation from City's program, specifications, approved
plans, equipment or materials,

f Details not issued with original contract drawings, design/build plans, deferred approvals, etc.

2 Upon completion of work, obtain signature of licensed surveyor or civil engineer on the
Project record set verifying layout information.

< Show locations of all utilities on-site with size, and.type of pipe, if different than specified,

. and invert elevations of pipe at major grade and alignment ohanges

1, The title “PROJECT RECORD” in 3/8” letters,

iii, Subdivider shall maintain a set of As-Builts at the Project site for reference. Subdivider
shall ensure that changes to the As-Builts are made within twenty-four hours after obtaining
information, Changes shall be made with erasable colored pencil (not ink or indelible pencil), shall
clearly describe the change by note (note in inl, colored pencil or rubber stamp) and by graphic lme
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" shall indicate the date of entry, shall circle the area or ar oas affected and, in the event of overlapping
changes, use different colors f01 each change.

Operation and Maintenance Manuals. Subdivider shall submit all Operation and Maintenance manuals
prepared in the following manner: :

i. In t11p11cate bound in 8‘/2 x 11 inch (216 x 279 mm) three-ring size b1nde1s with durable -
plastic covers prior to City's Final Inspection. :

i, A separate volume for each system, including but not limited to mechanical, electrical,
plumbing, roofing, irrigation, and any other system as determined by City, with a table of contents
and index tabs in each volume as follows:.

a Part 1: Directory, listing names, addresses, and telephone numbers of Subdivider's agents,
suppliers, manufacturers, and installers.

b. Part 2: Opetation and Mamtenanoe Instructions, arranged by specification division or system,
For each specification division or system, provide names, addresses and telephone numbers of
Subdivider's agents, suppliers, manufacturers, and installers. In addition, list the following: 1.)
appropriate design criteria; 2) list of equipment; 3) patts list; 4) operating instructions; 5)
maintenance instructions, equipment; 6) maintenance instructions, ﬁmshes 7) shop drawmgs
and product data, and 8) warranties,
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EXHIBIT M

Typical Insurance Provisions

Types of Insurance. At all times dul ing the term of this Agreement, Subdivider shall maintain insurance
coverage as follows:

1.1

1.2

1.3

1.4

Commercial General Liability, Subdivider shall provide at its expense a policy or policies of
Comumercial General Liability [CGL] Insutance written on an ISO Oecurrence form CG 00 01 07
98 or an equivalent form providing coverage at least as broad and which shall cover liability
arising from premises and operations, XCU (explosions, underground, and collapse) independent
contractors, products/completed operations, personal injury and advertising injury, bodily injury,
property damage, and liability assumed under an insured’s contract (including the tort liability of
another assumed in a business contract), There shall be no endorsement or modification of the
CGL Insurance limiting the scope of coverage for sither “insured vs. insured” clalms or
contractual liability, Subdivider shall maintain the same or equivalent CGL Insurance as described
herein for-at least ten (10) years following substantial completion of the work. All costs of defense
shall be outside the policy limits, The Policy shall provide for coverage in amonnts not less than
the following: (i) General Annual Aggregate Limit (othet than Products/Completed Oper ations) of
two million dollars ($2,000,000); (if) Products/Completed Operations Aggregate Limit of two
million dollars ($2,000,000); (iif) Personal Injury Limit one million dollars ($1,000,000); and (iv)
Each Occurrence one million dollars ($1,000,000).

Commercial Automobile Liability. For all of Subdivider's automobiles used in conjunction with
the Project including owned, hired and non-owned autoniobiles, Subdivider shall keep in full force
and effect, a policy or policies of Commercial Automobile Liability Insurance written on an ISO
form CA 00 01 12 90 or a later version of this form or equivalent form providing coverage at least

- as broad in the amount of one million dollars ($1,000,000) combined single limit per occurrence,

covering bodily injury and property damage for owned, non-owned and hired automobiles [“Any
Auto”]. All costs of defense shall be outside the policy.

Architects and Engineers Professional Liability, For all of Subdivider's employees who are
stibject to this Agreement, Subdivider shall keep in full foroe and effect, or Subdivider shall
require that its architect/engineer(s) of record keep in full force and effect errors and omissions
ihsurance providing coverage for professional liability with a combined single limit of one million
dollars ($1,000,000) per claim and two million dollars ($2,000,000) annual aggregate. Subdivider
shall ensure both that (i) this policy retroactive date is on or before the date of commencement of
the Project; and (ii) this policy has a reporting petiod of three (3) years after the date of completion
or termination of this Contract. Subdivider agrees that for the time period defined above, there will
be no changes or endorsements to the policy that increases the City's exposure to loss.

Worker’s Compensation, For all of Subdivider's employees who are subject to this Contract and

.to the extent required by the State of California, Subdivider shall keep in full force and effect, a

Workers” Compensation Insurance and Employers’ Liability Insurance to protect Subdivider
against all claims under applicable state workers’ compensation laws, The City, its elected
officials, and employees will not be responsible for any claims in law ot equity occasioned by the
failure of the Subdivider to comply with the requirements of this section. That policy shall
provide at least the Statutory minimums of one milljon dollars ($1,000,000) for Bodily Injury by
Accident for each accident, one million dollars ($1,000,000) for Bodily Injury by Disease each
employee, and a one million dollars ($1,000,000) for Bodily Injury by Disease policy limit,
Subdivider shall provide an endorsement that the insurer waives the right of subrogation against
the City and its respective elected officials, officers, employees, agents and representatives,

14,1 Prior to the execution of the Agreement by the City, the Subdivider shall file the

following signed certification;
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1.5

“I am aware of the provisions of Section 3700 of the Labor Code which requires every
employer to be insured against Iiability for worker’s compensation ot to undertake self-
insurance, in accordance with the provisions of that code, and I will comply with such
provisions before commencing the performance of the work of the Cont1 act,”

Builder’s Risk. To the _extent commercially available, Subdivider shall provide a policy of “all
risk” Builders Risk Insurance, Subdivider shall add City and its respective elected officials,
officers, employces, agents, and representatives to the policy as additional named insureds or loss

~ payees, to the extent such insurance is commercially available, Subdivider shall also add its
construction contractor, and the construction contractor’s subcontractors to the policy as additional
named insureds or loss payees, to the extent such insurance is commercially available, The
insutance may provide for a deductible which shall not exceed fifty thousand dollars ($50,000). It
shall be Subdivider's responsibility to bear the expense of this deductible. The Builders Risk
coverage shall expire at the time such insured property is occupied by City, or a Notice of
Completion is filed, whichever ocouts first,

2. Endorsements Required, Each policy required under Section 1, above shall expressly prov1de, and an

endorsement shall be submitted to the City, that:

2.1

Additional Insureds. Except as to Architects and/or Engineers professional liability insurance and
Workers Compensation, the City of San Diego and its respective elected officials, officers,

employees, agents, and representatives shall be named as additional insureds,

2,11 Commercial General Liability. The policy or policies must be endorsed to include as an
TInsured the City of San Diego and its respective elected officials, officers, employees,
agents, and representatives, The coverage for Projeots for which the Engineer’s Estimate
is one million dollars ($1,000,000) or more shall include liability arising out of: (i)
Ongoing operations petformed by you or on your behalf, (i1) Your products, (iif) Your
work, including but not limited to your completed operations performed by vou or on
your behalf, ot (iv) premises owned, leased, controlled, or used by you; the coverage for
Projects for which the Engineer’s Estimate is less than one million dollars ($1,000,000)
shall include liability arising out of: (i) Ongoing operations performed by you or on your

“behalf, (if) Your products, or (iif) premises owned, leased, controlled, or used by you;

" Except that in connection with, collateral to, or affecting any construction conttact to
which the provisions of subdivision (b) of Section 2782 of the California Civil Code
apply, these endorsements shall not provide any duty of indemmity coverage for the
active negligence of the City of San Diego and its respective elected officials, officers,
employees, agents, and representatives in any case where an agreement to indemnify the
City of San Diego and its respective elected officials, officers, employees, agents, and
representatives would be invalid under subdivision (b).of Section 2782 of the California
Civil Code. In any case where a claim or loss encompasses the négligenoce of the Insured
and the active negligence of the City of San Diego and its respective elected officials,

. officers, employees, agents, and representatives that is not covered because of California
Tnsurance Code section 11580.04, the insurer's obligation to the City of San Diego and its
respective elected officials, officers, employees, agents, and tepresentatives shall be
limited 1o obligations permitted by California Insurance Code section 11580.,04,

2,12 Commetcial Automobile Liability Insurance. Unless the policy or policies of
Commercial Auto Liability Insurance are writtén on an ISO form CA 00 01 1290 or a
later version of this form or equivalent form providing coverage at least as broad, the
policy or policies must be endorsed to include as an Insured the City of San Diego and its
respective elected officials, officers, employees, agents, and representatives, with respect
to liability arising out of automobiles owned, leased, hired or borrowed by or on behalf of
the Subdivider; except that in connection with, collateral to, or affecting any construction
contract to which the provisions of subdivision (b) of Section 2782 of the California Civil
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Code apply, this endorsement shall not provide any duty of indemnity coverage for the
active negligence of the City of San Diego and its respective elected officials, officers,
employees, agents, and representatives in any case whete an agreement to indemnify the
City of San Diego and its respective elected officials, officers, employees, agents, and
representatives would be invalid under subdivision (b) of Section 2782 of the California
Civil Code. In any case whete a claim or loss encompasses the negligence of the Insured
and the aetive negligence of the City of San Diego and its respective elected officials,
officers, employees, agents, and representatives that is not covered because of California
Insurance Code section 11580.04, the insurer's obligation to the City of San Diego and its
respective elected officials, officers, employees, agents, and representatives shall be
limited to obligations permitted by California Insurance Code section 11580.04.

Primary and Non-Contributory. The policies are primary and non-coniributing to any insurance or
self-insurance that may be carried by the City of San Diego, its elected officials, officers,
employees, agents, and representatives with respect to operations, including the completed
operations if appropriate, of the Named Insured, Any insurance maintained by the City of San
Diego and its elected officials, officers, employees, agents, and representatives shall be in excess of
Subdivider’s insurance and shall not contribute to it,

Project General Aggregate Limit. The CGL policy or policies must be endorsed to provide a
Designated Construction Project General Aggregate Limit that will apply only to the work
performed under this Agreement, Claims payments not atising from the work shall not reduce the
Designated Construction Project General Aggregate Limit, The Designated Construction Project
General Aggregate Limit shall be in addition to the aggregate limit provided for the products—
completed operations hazard.

Written Notice. Except as provided for under California law, the policies cannot be canceled, non-
renewed or matetially changed except after thirty (30) calendar days prior written notice by
Subdivider to the City by certified mail, as reflected in an endorsement which shall be submitted to
the City, except for non-payment of premium, in which case ten (10) calendar days notice shall be -
provided.

The words “will endeavor” and “but failure to mail such notice shall impose no obligation or

liability of any kind upon the company, its agents, of representatwes” shall be deleted from all
certificates.
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City of San Diego B "2 OB WE@

Human Resources Department Lo o o
Request for Human Resources Approval for Purchase eql‘jisition" g
Requestlng Department Development Services B '
Vendor Name: Little-McGonigle Ranch Road Water P|pehne
Purchase Requisition #: N/A
Department Contact; -~ Chadrlette Strong Williams (61 9) 533-3683
, . : John Tracanna (619) 5633-3682
Date of Request: ' March 7, 2013
“ Contract Amount: - $200,000.00

Please submit request to HumanResources@sandieqo.gov or MS 56L

Question , Department Response

Reimbursement for the design and construction of
approximately 450 linear feet (LF) of Little McGonigle
Ranch Road Water Pipeline, serving the Del Mar Mesa
Specific Plan area and the Pacific I-Ilghlands Ranch
Community Plan area. :

The Developer (Seabreeze Properties LL.C)
constructed 450LF of 30" water plpellne as a portion of
the City’s future transmission system in the Del Mar
Mesa area along Little McGonlgle Ranch Road.

Background: , o
On August'7, 2001, City Council adopted Resolution -

No. R-295387 grantlng Tentative Map No, 99-0729
[TM] subject to certain conditions determined to be
. , hecessary for Subdivider's development. The TM

. R ' Conditions required Subdivider to construct necessary
What is the contract for? | water pipeline improvements in a manner satisfactory
| to the Director of the Utilities Department and the City
Engineer,

The Del Mar Mesa Financing Plan identifies Project
No. 43-21, Little McGonigle Ranch Road Water
Pipeline as a project to be funded with FBA funds from
Del Mar Mesa. Also, the Pacific Highlands Ranch -
Financing Plan identifies Project No. U-4, Little
McGonigle Ranch Road Water Pipeline, as a project to
be funded with FBA funds from Pacific Highlands
Ranch. Project Nos. 43-21 and U-4 are identical
‘projects Identified separately in the Del Mar Mesa and
Pacific Highlands Ranch Financing Plans. Both the
DMM and PHR FBA's will provide funding towards this
reimbursable project,

Are City employees currently No
-performing any of the work?

Will any City employees be



displaced as a result of this bid?

If this Is a renewal of an existing
contract, how long have these. No
servicgs been contracted out?

s this a Public Works Contract? | No: However, PUD staff have reviewed and
(construction, reconstruction or verified costs of the project and accepted the
repair of City buildings, streetor | completed i lmprovement

-| other facilities)

Is this a Tenant Improvement? o

Was another department
contacted to determine if they can
or do perform this service (i.e.
Streets, Facilities, etc.)? If so,
please attach communlcatlon

| Yes* The PUD was aware of the developer
‘provided improvement. '

NO TE If a public works construct/on contract and over $100k see C/z‘y Charter Sect/on 94.

HUMAN RESOURCES DEPARTMENT USEONLY P PROT E@ |

Based on the Department’s representation, this contract is
from a labor relations perspective.

3//%

" HurhamrResources Department Liaison Date







