
REQUEST FOR COUNCIL ACTION 
CITY OF SAN DIEGO 

CERTIFICATE NUMBER 
(FOR COMPTROLLER’S USE ONLY) 
n/a 

TO: 
CITY COUNCIL 

FROM (ORIGINATING DEPARTMENT): 
Real Estate Assets 

DATE: 
08/19/2013 

SUBJECT: Acquisition of 19.78 acre parcel in Del Mar Mesa for MSCP Program 

PRIMARY CONTACT (NAME, PHONE): 
 April McCusker,(619) 236-6987 

SECONDARY CONTACT (NAME, PHONE): 
Lane MacKenzie, (619) 236-6050 

COMPLETE FOR ACCOUNTING PURPOSES 
FUND 200697 400096                   

DEPT / FUNCTIONAL 
AREA 

OTHR-00000000-
CL 

OTHR-00000000-
CL 

                  

ORG / COST CENTER 1714151118 1714151118                   

OBJECT / GENERAL 
LEDGER ACCT 

512204 512204                   

JOB / WBS OR 
INTERNAL ORDER 

13001748 13001748                   

C.I.P./CAPITAL 
PROJECT No. 

                              

AMOUNT $0.00 $0.00 0.00 0.00 0.00 

      
FUND                               

DEPT / FUNCTIONAL 
AREA 

                              

ORG / COST CENTER                               

OBJECT / GENERAL 
LEDGER ACCT 

                              

JOB / WBS OR 
INTERNAL ORDER 

                              

C.I.P./CAPITAL 
PROJECT No. 

                              

AMOUNT 0.00 0.00 0.00 0.00 0.00 

COST SUMMARY (IF APPLICABLE): Property Acquisition: $800,000  Related Costs: appraisal, environmental, 
title, labor, closing costs and miscellaneous costs of acquisition $40,000; Total cost $840,000 
 
$718,665- Fund 200697 (Prop C Implementation Obligation Fund/Acq.), and $121,335 - Fund 400096 (Western 
Pacific Contribution-Torrey Highlands) 
 
 

ROUTING AND APPROVALS 

CONTRIBUTORS/REVIEWERS: 
APPROVING 
AUTHORITY 

APPROVAL 
SIGNATURE 

DATE 
SIGNED 

Environmental 
Analysis 

      ORIG DEPT. Barwick, James 8/20/2013 

Park and Recreation       CFO             

Liaison Office       DEPUTY CHIEF             

Financial Management       COO             

Comptroller       CITY ATTORNEY             

 COUNCIL             



PRESIDENTS OFFICE 

PREPARATION OF:  RESOLUTIONS  ORDINANCE(S)  AGREEMENT(S)  DEED(S) 

1.The Mayor or his designee is authorized to acquire a parcel of land totaling 19.78 acres described as the north 
one half of the northeast quarter of the southeast quarter of Section 14, Township 14 South, Range 3 West, in the 
City of San Diego, County of San Diego according to official plat thereof within the Del Mar Mesa Specific Plan 
area. 
 
2.The Chief Financial Officer is authorized to appropriate and expend an amount not to exceed $718,665, from 
fund 200697 (Prop C Implementation Obligation ), 13001748 (MSCP Acquisition of 306-50-05 ) for the 
acquisition, including City administrative charges to acquire 16.78 acres of said 19.78 acres within the Del Mar 
Mesa Specific Plan area for open space preservation  contingent upon the Chief Financial Officer furnishing a 
certificate certifying that funds necessary for expenditure are, or will be, on deposit with the City Treasurer.  
 
3. The Chief Financial Officer is authorized to appropriate and expend an amount not to exceed $121,335 from 
Fund 400096 (Western Pacific Contribution-Torrey Highlands), 13001748 (MSCP Acquisition of 306-50-05), for 
the acquisition, including City administrative charges  to acquire  3.0 acres of said 19.78 acres required for the 
future extension of proposed Camino del Sur roadway (formerly Camino Ruiz North) contingent upon the Chief 
Financial Officer furnishing a certificate certifying that funds necessary for expenditure are, or will be, on deposit 
with the City Treasurer.  
 
4. Determine that this activity (land acquisition) is categorically exempt from CEQA pursuant to Section 15305 of 
the State CEQA Guidelines. 

STAFF RECOMMENDATIONS: 
Approve the Resolutions 

SPECIAL CONDITIONS (REFER TO A.R. 3.20 FOR INFORMATION ON COMPLETING THIS SECTION) 

COUNCIL DISTRICT(S): 1 

COMMUNITY AREA(S): Del Mar Mesa Specific Plan Area 

ENVIRONMENTAL IMPACT: This activity (land acquisition) is categorically exempt from CEQA pursuant 
to Section 15305 of the State CEQA Guidelines. The City of San Diego as 
Lead Agency under CEQA has reviewed and considered MND, LDR Project 
No. 40-0386 dated January 19, 2001, covering the Camino Ruiz North 
Roadway project. Adopted February 12, 2001 by Resolution No. R-294536 
and Resolution No.  
R-294537.            
 
 

CITY CLERK 
INSTRUCTIONS: 

DO NOT RECORD.  Return documents to Real Estate Assets Department, 
Attention:  April McCusker, M.S. 51A, for further handling. 



COUNCIL ACTION 

EXECUTIVE SUMMARY SHEET 
CITY OF SAN DIEGO 

 
DATE: 08/19/2013 
ORIGINATING DEPARTMENT: Real Estate Assets 
SUBJECT: Acquisition of 19.78 acre parcel in Del Mar Mesa for MSCP Program 
COUNCIL DISTRICT(S): 1 
CONTACT/PHONE NUMBER: April McCusker/(619) 236-6987 
 
DESCRIPTIVE SUMMARY OF ITEM: 
The City is seeking to acquire a 19.78 acre parcel (APN: 306-050-05) within the Del Mar Mesa 
Specific Plan area.  16.78 acres would be conserved as part of the continued implementation of 
the Multiple Species Conservation Program (MSCP).  Del Mar Mesa is a biologically critical 
region, deemed essential for continued conservation of San Diego’s unique biodiversity.  This 
parcel has been identified by MSCP staff and the Wildlife Agencies to be important based upon 
its location in the Multi-Habitat Planning Area (MHPA) and habitat value.  The eastern three 
acres of said parcel 306-050-05 would be acquired as right-of-way for the future extension of 
Camino del Sur (formerly Camino Ruiz North) as identified in the approved Grade and 
Alignment Study for Camino Ruiz North. 
 
 
STAFF RECOMMENDATION: 
Approve the Resolutions 
EXECUTIVE SUMMARY OF ITEM BACKGROUND: 
The City of San Diego is the lead agency in the development of the Multiple Species 
Conservation Program (MSCP), having adopted the City’s MSCP Subarea Plan in March 1997.  
The MSCP is a comprehensive habitat conservation planning program which addresses multiple 
species habitat needs and the preservation of natural communities for an approximate 900 square 
mile area in southwestern San Diego County.  The MSCP area contains much of the current or 
proposed urbanizing areas within the county; consequently the remaining native habitats are 
threatened by ongoing development.  An objective of the MSCP is to conserve a connected 
system of biologically viable habitat lands in a manner that maximizes the protection of species 
and precludes the need for future listing of species as threatened or endangered. 
 
As part of the City’s MSCP Subarea Plan and Implementing Agreement, the City is required to 
conserve 52,727 acres.  A goal of the MSCP is to conserve biodiversity in the MSCP Area and to 
achieve certainty in the land development process for both private sector and public sector land 
development projects.  To date, 94% of required acreage has either been conserved or obligated 
for future conservation.  Property acquired with this action would be managed by Park and 
Recreation Open Space Division for the long term biological integrity of the land.   
 
The City seeks to acquire a 19.78 acre parcel (APN: 306-050-05) located on the eastern 
boundary of the Del Mar Mesa Specific Plan area and south of the intersection of Camino de Sur 
and Torrey Santa Fe Road.  The parcel contains sensitive biological resources (southern willow 
scrub, scrub oak chaparral, Diegan coastal sage scrub, chamise chaparral, and non-native 



grassland) and is within a core biological area of the City’s MHPA.  This property is to be 
purchased for conservation excluding the easterly three acres which are required for the future 
roadway extension of Camino del Sur (formerly Camino Ruiz North) as shown in the Del Mar 
Mesa Specific Plan.  
 
The area for road right-of-way was identified in the Grade and Alignment Study for the 
Extension of Camino Ruiz North (now Camino del Sur) which was adopted by City Council on 
February 12, 2001 by Resolution No. R-294536.  The right-of-way portion of the parcel is to be 
reserved with an irrevocable offer to dedicate (IOD).  
 
FISCAL CONSIDERATIONS:   
 
Property has been appraised by Pete Robertson, MAI with a market value of $800,000.00.   
 
Property Acquisition: $800,000  Related Costs: appraisal, environmental, title, labor, closing 
costs and miscellaneous costs of acquisition $40,000; Total cost $840,000. 
 
Funding will come from the sources as outlined below:  
 
1. 16.78 acres will by acquired through expenditure of funds that have been identified for 
acquisition of lands for conservation purposes: 
 
   •Fund 200697 has been established for the acquisition of public open space land within or in 
the vicinity of the North City Future Area (NCFUA).   
16.78 acres will by acquired with $718,665 from Fund 200697. 
  
2. Three acres of road right-of-way is to be reserved out of the easterly portion of the parcel and 
purchased with separate funding:  $121,335.00 from Fund 400096 (Western Pacific 
Contribution-Torrey Highlands).  
 
EQUAL OPPORTUNITY CONTRACTING INFORMATION (IF APPLICABLE): N/A 
 
PREVIOUS COUNCIL and/or COMMITTEE ACTION:   
 
•Resolution No. R-296182 dated May 2, 2002 - Amended and Restated Agreement Relating to 
Implementation of Proposition "C," 
 
•Resolution No. R-294536 dated February 12, 2001 - approving the Camino Ruiz North project 
and the Grade and Alignment Study for the Camino Ruiz North (now Camino del Sur)  
 
Land Use and Housing Committee – September 11,2013 
 
COMMUNITY PARTICIPATION AND PUBLIC OUTREACH EFFORTS:   
Not Applicable 
 
KEY STAKEHOLDERS AND PROJECTED IMPACTS:  



City of San Diego MSCP program. 
 
Barwick, James 
Originating Department     
 
      
Deputy Chief/Chief Operating Officer 
 



(R-2001-1107 CORRECTED COPY)

RESOLUTION NUMBER R- _,94536	

ADOPTED ON  FEB 1 2 2001 

APPROVAL OF GRADE AND ALIGNMENT STUDY FOR CAMINO RUIZ NORTH

BE IT RESOLVED by the Couucil of the City of San Diego that the Grade and

Alignment Study for Camino Ruiz North is hereby approved in partial satisfaction of the

transportation phasing condition for construction of Camino Ruiz Road, as required in the

Subarea IV Plan; and .

BE IT FURTHER RESOLVED, that the transportation phasing Condition for

construction of Camino Ruiz Road shall be considered fully satisfied upon the City Engineer's

approval of a seeured agreement assuring construction of Camino Ruiz Road between State

Route 56 and Cannel Valley Road or the processing and approval of all necessary permits for

construction of the road, whichever occurs first.

APPROVED: CASEY GWINN, City Attorney

CCM:mr
01/30/01
01/30/01 corected copy
Or.Dept:Eng&CP
Aud.Cert:N/A
R-2001-1107cc
Form=r&t.frm
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• CO5221

I CERTIFY UNDER PENALTY OF PERJURY THAT THE NOTARY SEAL ON THE	
DOCUMENT -TO-WHICH -THIS-STATEMENT IS ATTACHED READS AS FOLLOWS:

j Firm Name (if applicable)
Signature:

Name of the Notary: 	 p4ILLtp \b. 

Commission Number: 	 /27301e 	 Date Commission Expires:  4UQ (ptg004

County Where Bond is Filed:

Manufacturer or Vendor Number: 	 W8A-r 
(Located on both sides of the notary seal border)

uzz,	 A-V5 P141,-Place of Execution: 	 Ir)(F-619/ GA-	 0Z LO/ 	 Date:

Ft''; Venen .7.:n S /9 (Pow, MG)



Witness my hand and official seal.

(Official Seal)

CO5220

STATE OF 	 R41.Pc 
)Ss,

COUNTY OF di IL	 11,

On  mrcl,, 6- 	, 2002, before me,
n	

Ltd, l	 „ a notary
personally appeared  ---rj4015 F,	 arfh.set iNJ 	 persenally

knowrrto-me-er proved to me on the basis of satisfactory evidence to be the person(s)
whose name(e)- is/a-r-e-subscribed to the within instrument and acknowledged to me that
he/she/they executed the same in his/help/their authorized capacity(les), and that by
his/her-it-heir signature(s) on the instrument the person(*or the entity upon behalf of
which the persor*) acted, executed the instrument.

STATE OF ___CAirreLjjpc

COUNTY OF  s p %bi 	
)SS,

(Official Seal)

JUDI DI BENEDETTO I0 ...iiiefira.:1*%44:,",„.. ....,o.t

DIM COUNTY _cl

v- p	 • COMP!, 40182506 0
NOT w :N.10-CALIFORNA In

'NV-LW fjtjapts.moomowxyLor omommumnimml nosio Expirts —v -"	 MAY 6, 2002

On  A-PRU.- 	 2002, before me,  0-ilutpb. OIL_ 	 , a notary
public, personally appeared  aw P4 . S. OLIVA/ dR 	 personall
known to me or—proved-to-me-eff-the-b ' 	 - eicy-eviclen
whose namegis/xe. subscribed to the within instrument and acknowledged o me that
he/she/they executed the same in his/herftheir authorized ,capacityees)„ and that by
hisfifterithelf sIgnatureKon the instrument the person or the entity upon behalf of
which the personKacted, executed the instrument.

MILLI? D. HILL
CanngssTon012733113

Hoy Pubilc -
Son Diego county

MyCoarn.D;oltrtsAug6,2354

ribparler#6,-4-1

cis



By

CO5219
Dr WITNESS WECEIZEOF, this agreement is exaeuted by the City of San Diego, acting

by and through its City Manager, pursuant to Resolution No. R-  2 13 6182
authorizing such execution, and by Westsb.aw.

Dated this 5 day of  PI /.1k 611 	, 2002.
- • -

THE CITY OF SAN DIEGO
a municipal oorporation

By EaAmv..0.0 
City Manager

WESTSHAW ASSOCIATES, LP.
a Delaware Limited Partnership

I AP OVE the form and legality of the foregoing agreement this  V 1-, , day of
	 , 2002.

CASEY GWINN, City Attorney

IV.EJL:lc
02/21/02
Or.Dept:Dev.Svcs.
CAlyFilg\Projeot Management‘Projoots\BougainvelleaVrap C Esougainvilba—final2compd

-Page 7 of 7-
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G05218
9.	 Local Business' and Employment. Owner or transferee acknowledges that the City

seeks to promote employment and business opportunities for local residents and firms.
Owner or transferee will, to the extent feasible, solicit applications for employment, and
bid proposals for subcontracts, for work associated with the Agreement from local
residents and firms as opportunities occur. Owner agrees to hire qualified local residents
and firms whenever feasible.

10. Entire Agreement. This Agreement contains the entire Agreement of the Parties on
these matters, superseding any previous agreement between them. No other agreement,
statement, or promise made on or before the effective date of this Agreement by either
party or his or her agent or representative will be binding on the Parties unless (a) made
in writing and signed by both Parties, or (b) contained in an order of a court of competent
jurisdiction.

11. Interpreting Agreement. This Agreement is the result of the joint efforts of the Parties
and their attorneys. The Agreement and each of its provisions will be interpreted fairly,

, simply, and not strictly for or against either party.

12. Binding Effect of Agreement. This Amended Agreement will inure to the benefit of,
and be binding on, the respective devisees, heirs, personal representatives, assigns, and
successors in interest of the Parties.

13. Cooperation in Implementation of Agreement. On demand of the other party and
without undue delay or expense, each party will execute, acknowledge, or deliver any
instrument, furnish any information, or perform any other acts reasonably necessary to
carry out the provisions of this Amended Agreement,

14. Waiver of Breach. The waiver by one party of any breach of this Agreement by the
other party will not be deemed a waiver of any subsequent breach, a waiver of the
particular provision breached, or a waiver of any other provision of this Agreement.

15. Modification by Subsequent Agreement. This Amended Agreement may be modified
by subsequent agreement of the Parties only by an instrument in writing signed by both
of them, an oral agreement to the extent that the Parties execute it, or an in-court oral
agreement made into an order by a court of competent jurisdiction,

16. Signing Authority. The representative for each Party signing on behalf of a corporation,
partnership, joint venture or governmental entity hereby declares that authority has been
obtained to sign on behalf of the corporation, partnership, joint venture or governmental
entity and agrees to hold the other Party or Parties hereto harmless if it is later determined
that such authority does not exist.

-Page 6 of 7-
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CO5217

of escrow [Transfer Feel The 'Transfer Fee shall be subject to the same
percentage increase or decease as would be applied to any increases or decreases
•on a percentage basis as iS applied to the citywide TOTs.

C.	 In addition to paragraph 5B above, Westshaw agres_:pto ay City, on an annual-------
---basisd% (or any percentafeiridifis-e--aTia-tith herein) of the gross collection

of' all of the Homeowners Association dues [Impound Fee] which shall be
assessed against all units with the exception of units operated solely for hotel
purposes) and collected with the standard Homeowners Association dues. The
base Homeowners Association dues, per key, shall be no less than $5,000 in year
one, to increase, at a minimum, consistent with the figures Set forth in the
Schedule attached as Exhibit C and incorporated by reference herein. The
Impound Fee shall be subject to the same increases on a percentage basis as those
imposed on Citywide TOT's as set forth in the most current version of Chapter 3,
Article 5, Division 1 of the San Diego Municipal Code.

D. In addition to the obligations set forth in paragraph 5C above, to the extent that
any interval ownership/timeshare unit is not utilized by the owner and is returned
into the hotel operations and rented out on a nightly basis, that unit shall also be
subject to the full TOTs that are applicable to other hotel units throughout the
City.

E. The Impound Fees and Transfer Fees shall be paid annually to the City in the
same method as used for the citywide collection of TOTs.

6. Satisfaction of Permits. The Parties agree that execution and satisfactory performance
by Westshaw of its obligations pursuant to this Amended Agreement satisfies the
Proposition "C" Obligation.

7. Assignment and Delegation. Westshaw shall have the right to transfer or assign its
interest in The Hotel, in whole or in part, to any person; partnership, joint venture, firm,
or corporation at any time during the term of this Agreement. If the owner or the
transferee defaults under this Agreement, such default shall constitute default by the
owner or the transferee of the requirements to maintain approval for the CUP of the
project (The Hotel) and shall entitle the City to terminate this Agreement and initiate
revocation proceedings to terminate the CUP for The Hotel in accordance with the
applicable provisions of the San Diego Municipal Code.

8. Equal Employment. Owner or transferee will comply with Title VII of the Civil Rights
Act of 1964, as amended; Executive Orders 11246, 11375, and 12086; the California Fair
Employment Practices Act; and any other applicable federal and state laws and
regulations. Owner or transferee will not discriminate against any employee or applicant
for employment on any basis prohibited by law.

Pages of 7-



CO5216
of $6.3 million is paid in full; provided, however, if the full amount is not paid by
December 30 of the twelfth (12th) year after the first Certificate of Occupancy is issued
by the City for The Hotel, then the full outstanding balance shall be due and payable on
December 30 of the thirteenth (13th) year after the first Certificate of Occupancy is
issued by the City for The Hotel. All rooms or units of the 300-suite resort/hotel lodging
facility on the project site (as described in Condition 2.b. of the CUP permit) shall be
treated as rented transient occupied hotel rooms within the meaning of Chapter 3,
Article 5, Division 1, of the San Diego Municipal Code, the Transient Occupancy Tax
regulation. Except as otherwise specifically stated herein, nothing contained within this
Amended Agreement relating to the Proposition "C" Obligation shall in any way affect or
otherwise alter the rights or obligations of Westshaw Arizona or the City concerning the
Permits and the development of the golf course and residential portions of the project.

4. Alternative Satisfaction of Proposition "C" Obligation by Westshaw. The payment of
the Proposition "C" Obligation from Westshaw may, at Westshaw's option, in advance of
the timeline set faith in paragraph 3, be paid in one lump sum by Westshaw as follows:

A. Two million dollars ($2,000,000) if paid within one year of the date of approval
of this Amended Agreement,

B. Two million five hundred thousand dollars ($2,500,000) if paid within two years
of approval of this Amended Agreement.

C. Three million thousand dollars ($3,000,000) if paid within three years of approval
of this Amended Agreement.

D. Three million five hundred thousand dollars ($3,500,000) if paid within four years
of approval of this Amended Agreement.

E.	 Four million dollars ($4,000,000) if paid within five years of approval of this
Amended Agreement.

Any lump sum payment beyond the five years of approval of this Amended Agreement
would require renegotiation of the prepayment terms.

Payment of Transient Occupancy Tax and Other Fees,

A.	 All hotel units will be subject to the normal and customary Transient Occupancy
Tax [TOT] rates of the City.

VI
	

When a unit is initially sold as an interval ownership/timeshare or the interval
ownership/timeshare unit is subsequently sold, the sale will be subject to a fee of
3/4 percent of 1 percent of the sales price and shall be paid to the City at closing

-Page 4 of 7-



CO5215
WHEREAS, the "in lieu" fees were paid to the City on October 1, 1997, and the monies

were placed in the City's Habitat Acquisition Fund (Fund # 10571);

WHEREAS, on December 16, 1998, $1,000,000 of the Habitat Acquisition Fund was
encumbered (Auditor's Certificate 9900520) for the initial payment of the 40-acre Mesa Top

. South property acquisition and on September 3, 1999, an additional $1,733,962 was encumbered
(Auditor's Certificate 2000145) as final payment for the 105-acre San Dieguito property
acquisition;

'WHEREAS, the payment of the $1,950,000 has been used to acquire critical habitat lands
under the Habitat Acquisition Fund;

WHEREAS, Westshasv Arizona, or its Successors-in-interest, and the City have complied
with the Mitigation Obligations contemplatectunder this Agreement;

AGREEMENT

NOW, THEREFORB, BE IT RESOLVED, that the following Amended and Restated Agreement
is entered into between the City and Westshaw.

1. Agreement Establishing Covenants and Conditions of Permits and CUP. The
conditions of this Agreement shall constitute a covenant running with the land; all
conditions and provisions shall be binding upon Westshaw and the City and any
successor(s), and the interests of any successor(s) shall be subject to every condition
herein. Because this Agreement is specifically intended to satisfy a condition of the CUP,
the Parties agree that the terms, conditions, and covenants contained in this Amended
Agreement shall be incorporated by this reference into the CUP and shall be enforceable
pursuant to civil remedies provided for herein, or independently as conditions of the CUP
in any manner provided for in the San Diego Municipal Code.

2. Other Applicable Laws Not Affected. Signing of this Agreement by the City of San
Diego does not authorize Westshaw or any successor(s) to violate any Federal, State or
City laws, ordinances, regulatiens or policies including, but not limited to, the Federal
Endangered Species Act of 1973 and any amendments thereto (16 U.S.C. § 1531 et seq.).

Satisfaction of ,Proposition "C" Obligation by Westshavv. The initial payment of the
Proposition "C" Obligation from Westshaw shall begin three years after the first
Certificate of Occupancy is issued by the City for The Hotel. Thereafter, Westshavv
agrees to transfer to the City on an annual basis the accumulation of $10 per room per

-night rented (estimated to be approximately $630,000 per year) for all rooms or units of
the 300-suite resort/hotel lodging facility described in paragraph 2.b. of RPO/CUP/PRD
Permit No. 89- 1296. Annual payments shall be due on December 30 of each year at the
Office of the City Manager (Attn.; Facilities Financing Manager) until the entire balance

-Page 3 of 7-



G05214
WHEREAS, on December 10, 1996, the City approved Resource Protection Ordinance

[RP0], Conditional Use Permit [CUP], and Planned Residential Development Permit [PRD]
No. 89-1296 [the Permits];

WHEREAS, the CUP authorized the development of The Hotel (traditional hotel rooms
and interval/timeshare units) on approximately 30 acres of Westshaw's property (see attached

	 Exhibit A - Legal_De_scription and Exhibit 13 - Locational Map); 	

WHEREAS, Conditions 19a and 19b of the Permits require satisfaction by Westshaw, of
certain mitigation requirements including: the permanent preservation of off-site biological
resources [Mitigation Obligation];

WHEREAS, Condition 54 of the CUP required that prior to the issuance of any building
permit for development of The Hotel, that Westshaw Arizona enter into an agreement with the
City to assure compliance with the Proposition "C" Obligation;

WHEREAS, on December 10, 1996, the City Council adopted Resolution No. R-288200
directing the City Manager to return to the City Council for a noticed public hearing to'consider
the execution of an agreement between the City and Westshaw Arizona which would address
issues concerning implementation of the resort/hotel lodging facility portion of the Bougainvillea
Project and which agreement would set forth the terms and conditions relating to the collection,
credit, and deferment of Proposition "C" Open Space Acquisition Funds;

WHEREAS, on July 14, 1997, the City Council authorized the City Manager to execute
this Agreement in satisfaction of Conditions 19a and 19b of the Permits and Condition 54 of the
CUP and to assure that The Hotel portion of the project complies with the Proposition "C"
Obligation;

WHEREAS, this Agreement is being amended to specify the rate and method of payment
of the Proposition "C" Obligation and the in lieu Transient Occupancy Tax for all units which
are not traditional hotel rooms [hereinafter referred to as interval ownership/timeshare units];

WHEREAS, all rooms, keys, or interval ownership/timeshare units of the 300-suite
resort/hotel lodging facility are treated as rented transient occupied hotel rooms within the
meaning of Chapter 3, Article 5, Division 1 of the San Diego Municipal Code which relates to
Transient Occupancy Tax;

WHEREAS, this Agreement required Westshaw Arizona to pay $1,950,000 to City to
compensate for the loss of 66.69 acres of habitat;

WHEREAS, the requirement to permanently preserve off-site biological resources as
identified in Environmental Impact Report [MR], DEP No. 89-1296, has been satisfied through
the payment of the "in lieu" fees, in accordance with this Agreement;

-Page 2 of 7-
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AMENDED AND RESTATED
AGREEMENT RELATING TO IMPLEMENTATION

OF PROPOSITION "C"

This Amended and Restated Agreement is entered into by and between the City of San
Diego, a municipal corporation [City], and Westshaw Associates, L.P., a Delaware limited
partnership [Westshaw], as the successor-in-interest to, Weststaw Associates, an Arizona
General Partnership, [Westshaw Arizona] [Parties] with regard to Proposition "C" [Prop "C"]
which was approved by the voters in March of 1996.

RECITALS

WEIEREAS, Westshaw, owns certain real property located within Subarea V, of the
North City Future Urbanizing Area ENCFUA] of the City of San Diego;

WHEREAS, on March 26, 19%, the voters of the City of San Diego approved Prop "C"
which authorized the City to issue a Conditional Use Permit [CUP] for the development of a
300-unit resort/hotel [The Hotel] on a portion of Westshaw's property (see attadhed Exhibit A for
legal description) contingent upon the establishment of a financing or funding mechanism for the
acquisition of frablie open space lands;

0,M*0.m.p.e.... er........,.....a..... ..ro.

WHEREAS, The Hotel authorized pursuant to Prop "C" is contingent upon, and subject
to, certain conditions which would create significant public benefits to the City in the form of a
stream of funds to be provided over a period of approximately ten years totaling $6.3 million.

• Such funds are to be utilized exclusively for the acquisition of public open space lands essential
to the viability of the habitat system within or in the vicinity of the NCPUA [Proposition "C"
Obligation]. Such funds 'could also be used to support bonds for such acquisition;
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(R-2002-l181)

RESOLUTION NUMBER R- 	 2 9 6 19 0
ADOPTED ON 	 MAR 1 8 2002 .

WHEREAS, on July 31, 2000, Resolution 293578 was adopted by the San Diego City

Council. Said Resolution authorized the acceptance and expenditure of State Wildlife

Conservation Boards grant funds; $250,000 from said funds were granted to the City of San

Diego (City) for the Del Mar Mesa Multiple Species Conservation Program (MSCP)

acquisitions; and

WHEREAS, on September 24, 2001, Resolution 295505 was adopted by the San Diego

City Council. Said Resolution authorized the acceptance and expenditure of $950,000 which

was granted to the City from the State Wildlife Conservation Board (funded by way of a U.S.

First and Wildlife Service Cooperative Agreement) to assist in the Del Mar Mesa,MSCP

acquisitions; and

WHEREAS, On November 10, 1998, Resolution 290916, was adopted by the San Diego

City Council. Said Resolution authorized the acceptance and expenditure of CALTRANS

Environmental Enhancement and Mitigation Program Funds; $250,000 in said funds were to be

granted to the City by way of reimbursement following the close of escrow on the 40-acre "Reh"

parcel (APN: 306-050-09); and
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WHEREAS, the City now seeks to acquire three (3) parcels in the Del Mar Mesa area, as

part of the continued implementation of the MSCP. Del Mar Mesa, located in Subarea V in the

North City Future Urbanizing Area, is a biologically-critical region, deemed essential for

continued conservation of San Diego's unique bio-diversity. The subject parcels, totaling

approximately 56 acres, were identified by MSCP staff among the first properties to be sought

predicated on their location, habitat content, and appraised value; and

WHEREAS, the total grant funds committed to the three acquisitions is $1,450,000. Of

this total, $1,200,000 will be deposited directly into established escrow accounts, and $250,000

will be reimbursed to the City's MSCP Fund (Fund 100, Job Order 004536) following the close

of escrow for the "Reh" parcel, in accordance with the provisions of CALTRANS

Environmental Enhancement and Mitigation Program Grant , Agreement; and

WHEREAS, this action requests authorization for the expenditure of an amount not to

exceed $674,000, to allow the City to meet their contributory obligation towards the purchase

price of the three parcels; $100,000 of said total sum from.the General Fund Allocated

Ordinances (Fund 10001, Job Order No. 010652) and $574,000 from the Multiple Species

Conservation Program Fund (Fund 100 ,, Job Order No. 004536); NOW, THEREFORE,

BE IT RESOLVED, by the Council of the City of San Diego, as follows:

1. That the City Manager, or his designee, is hereby authorized to acquire said property

rights for the continued implementation of the Multiple Species Conservation Program.

2. That the appropriation and expenditure of $100,000 from the General Fund Allocated

Ordinances (Fund 10001, Job Order No. 010652) and $574,000 from the Multiple Species
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ConServation Program Fund (Fund 100, Job Order No. 004536), said sums representing the

City's contributory obligation towards the purchase price of the three parcels, including

appraisal, labor, title, escrow, and miscellaneous costs, is authorized and approved.

APPROVED: CASEY GWINN, City Attorney

By
Debra J. vier
Deputy City Attorney

DTB:mm
03/05/02
Or.Dept:READ
Aud.Cert:2200878
R-2002-1181
Form=exr.filn
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Date: By:
AUDITOR AND COMPTROLLER'S DEPARTMENT

MAR 1 8 200Z AC

FUND OVERRIDE

2200878
AC-361 (REV 2-92)

296190

The City of San Diego
CERTIFICATE OF CITY AUDITOR AND COMPTROLLER

CERTIFICATE OF UNALLOTTED BALANCE 	 AC	 2200878
ORIOINAT1NG

DEPT. NO.:	 70

I HEREBY CERTIFY that the money required for the allotment of funds for the purpose set forth in the foregoing
resolution is available in the treasury, or is anticipated to come into the Treasury, and is otherwise unallotted.

Amount:	 $674,000.00	 Fund:	 10001 & 100

Purpose: To authorize the exPenditure for Del Mar Mesa Multiple Species Conservation Program Acquisitions. 

•	 ACCOUNTING DATA

AccTG.
LINE

cY
PY FUND DEPT ORG. ACCOUNT JOB ORDER

OPERATION
ACCOUNT

BENF/
EQUIP FACILITY AMOUNT

001 0 10001 901 4279 10652 ' $100,000.00
002 0 100 65 3001 4639 4536 574,000.00

TOTAL AMOUNT $674,000.00
FUND OVERRIDE

CERTIFICATION OF UNENCUMBERED BALANCE

I HEREBY CERTIFY that the indebtedness and obligation to be incurred by the contract or agreement authorized
by the hereto attached resolution, can be incurred without the violation of any of the provisions of the Charter of the City
of San Diego; and I do hereby further certify, in conformity with the requirements of the Charter of the City of San Diego,
that sufficient moneys have been appropriated for the purpose of said contract, that sufficient moneys to meet the
obligations of said contract are actually in the Treasury, or are anticipated to come into the Treasury, to the credit of the
appropriation from which the same are to be drawn, and that the said money now actually in the Treasury, together with
the moneys anticipated to come into the Treasury, to the credit of said appropriation, are otherwise unencumbered.

Not to Exceed:

Vendor:

Purpose:

Date:
	 By: 	

AUDITOR AND COMPTROLLER'S DEPARTMENT

ACCOUNTING DATA 	 .
ACCTG.	 CV OPERATIO N BENF/ 

LINE	 PY	 FUND	 DEPT ACCOUNT	 JOB ORDER	 ACCOUNT EQUIP FACILITY	 AMOUNT1111111,1111111111111 amORG.

MIN
ama

IIIIIIIIIIIIIIIIIIIII
maimMO

=MallMIIIIIIIIIIIIIIIIIIINIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII 111.111111111111111111111111=111111111111111111111111111111111111 	 Mil	 IIIIIIIIIIIIIIIIIIMIIIIIIIIIIIIIIIIIIIIIIII
n TOTAL AMOUNT '


