(0-2004-17)

ORDINANCE NUMBER O- 19243 (New Series)
apopTEDON __ DEC 0 8 ?003

AN ORDINANCE OF THE CITY OF SAN DIEGO AMENDING

THAT FRANCHISE GRANTED IN ORDINANCE 0-15213 TO
AMERICAN TELEVISION AND COMMUNICATIONS CORPORATION
AND SUBSEQUENTLY TRANSFERRED TO TIME WARNER CABLE

WHEREAS, the City of San Diego [City] has by Ordinance No. 0-15213 [Cable

* Franchise] granted to American Television and Communications Corporation the non-exclusive

right, privilege and franchise to lay and use lines, wires, coaxial cable and appurtenances for

'~ transmitting, distributing and supplying radio and cable television service along, across and upon

public streets, ways, alleys and places within certain areas of the City; and = -

WHEREAS, City has by Ordinance No. O-18809 consented to the transferred and
assignment of the Cable Franchise to Time Warner Entertainment — Advance/Newhouse

Partnership (hereinafter “Time Warner Cable” or “Grantee”); and

WHEREAS, City and Time Warner Cable desire to amend the terms of Ordinance

15213 to extend the term thereof and to otherwise amend the Cable Franchise as hereinafter set

forth; NOW, THEREFORE,
BE IT ORDAINED, by the Council of the City of San Diego, as follows:

Section 1. That subsections (0) and (p) of Section 4 of Ordinance No. O-15213 (New

Series) shall be added to read as follows:
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SECTION 4. DEFINITIONS
(o) “Cable Service” shall mean the one-way transmission to
subscribers of video programming,‘ or other programming
service; and subscriber interaction, if any, which is required for
the selection or use of such v'ideo programming or 6the;r
'programrﬁing service. For the purposes of this definition, .
“video programming” is programming provided by, or
generally considered compérable to programming provided by,
a television broadcast station; and, “other programming
serQice” is information that a cable operator makes available to
all subscribers generally. The»térm “Cable Slervice”’ shall at all
times be defined in accordénce with applicable state and
| federal law. |
(p) “Channel” shall mean a pértion of the electromagnetic °
freqﬁency spectrum which is used in a caBle system ar;d which
is capable of delivering a telévisjon chanhgl as a channel

appears on a customer’s television monitor.

Section 2. That subsection (b) of Section 7 of: Ordinance No. 0-15213 (New Series)

shall be amended to read as follows:

SECTION 7. DURATION OF GRANT
(b) The term of the franchise shall commence on the effective date

of the Franchise as provided in Paragraph (a) of this Section
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and expiring on April 9, 2020; provided, however, that the
term ofithis Franchise may be extended in accordance with the

procedures set forth below.

Section 3. That subsection (a) of: Secﬁon 10 of: Ordinance No. 0-15213 shall be

amended to read as follows:

SECTION 10. SERVICES TO CI.TY
| (a)(l). One cable television connection to each City unit designated
by City Manéger such as police stations, fire stations, public
iibraries and other City facilities within Grantee’s authorizéd
service afca that 'requireva drop ofi 150 feet or less from the
existing cable television distribution system; provided that City
shall have obtained or will furnish to Grantee all necessary
access and authorizations to pfovide such service at no cost to
- Grantee. In addition, Grantee shall provide one cable

tele;visioﬁ connection to eéch City unit designated by the City

- Manager in locations, within the Graﬁtee’s authorized service
area, where the City leases office space, subject to the
following condition: City shall be responsiBle for obtaining
written authorization from the building owner to allow Grantee

~ to enter the leased building and at no cost to Grantee to provide
service. Grantee’s instéllation obligatioh to each facility shall
be fof the first one hundred fifty (150) feet from the existing |

cable television distribution system. Installation costs for
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service to facilities beyond oh¢ hundred fifty (150) feet may be
incurred at the City’s option at a rate not to exceed the actual
construction costs for the completion ofieach installation.
Grantee shall not be responsible to_pro?ide or maintain the
service distribution system within the facilitiés.

(a)(2) Vidgo Service to Public Schools. Grantee shall 'provide, :
without any installation charge, one cable television connection
to each Public School withiﬁ Grantee’s authorized Service
Area. Grantee’s installation obligation to each School Facility
shall be for the first one hundred fifty (150) feet from C.able
System. Installation cosfs for Video Serice Drops to School
Fa;lc'ilities beyond one hundred fifty (150) feet may be incurred
at each School’s option by the City or school district at a rate
not to excéed the actual coﬁstruction costs for the completion
ofieach installation. Grantee shall not be responsible to
provide or maintain the service distribution system Withiﬁ
School Facilities. Grantee shall [;rovide to eéch School
Facility, at no charge, any terminal reception or converter
equipmént necessary to receive and distribute the Basic Service
Tier and the Cable Programming Service Tier exclusive ofi

premium Channels, digital tier, and pay-per-view Channels.
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Section 4. That subsection(d) of Section 10 of Ordinance No. 0-15213 shall be.

amended to read as follows:

| SECTION 10. SERVICES TO CITY

(d)(1) Grantee shall provide without cost one Channel for use by
Local Governments for the distri"bution‘ of programming in the
public interest. The Channel shall be part of Grantee’s Basic
Service. Grantee shall provide inte‘r-ccv)nnection of such
Chamel with all other Cable Television Systems operating
pursﬁant to a franchise gfanted by the City; provided,

 however, that the receiving Cable Television System shall

bear not more than the actual direct cost of receiving
Grantee’s transmission of such Chammel. Such receiving costs
shall be subject to review and appro‘val by the City. If
Grantee operates a remote or permanent vehicle and
equipment meant for telecasting and videotaping, Grantee
shall provide origination service to the City at such reasonable
times and costs as are mutually agreed upon.

(2) At such time when Grantee provides at least seventy-five

. percent (75%) of the local broadcast Chammels in a digital/high

definition televisi‘oﬁ (DTV/HDTV) Or successor format,
Grantee shall, upon the written request of the City, provide
and/or convert existing PEG Channels for carriage in the -

DTV/HDTV or successor format. Grantee shall coordinate
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~ with the City to énsurc thét the DT{//HDTV format selected
by the City is éompatible with the format employed by
Grantee. Thé City ‘and e“achAPEGA-Programmer shall be
responsible. for all costs of; cl()h{/ersion équipmeht necessary to’
transmit DTV/HDTYV signals to Subscrjbers. Grante_e shall
modify any pbrtion'oﬁ tﬁe Cable System ne‘ce;ssary for Grantee
to rec‘;eive the PEG Programmer"s DTV[HDTV signal for

 distribution over the Cable Sysfem.

(3) Upon the City’s written request, the Gfanfee shall providé
without cost tp the City one (1) Chammel in the digital spectrum
for use by ';h;; City for the distribution ofi n_on-commercial; :
programming in the public ipter'est and to‘p.rovide internal -
training for City employees. Gféntee s_hali élso provide one (1)
digital converter to eéch police and fire station where Gréintee
provides a cable television connection pursuant to Section 10

.' (@)(1) of this O'rdinance.“The éonvérter sha]l be providéd at no
cost to the City. The City s‘hallbxpa‘}_lfGrar‘ltee standa?d rates for
any sewice; received via the converfefs, other than the Servicés
pro;/ided by_ Grantee at no cost to t'he'City pursuant to. Seétion . |

~10(c) ofithis Ordinénce. Grantge shéll be reSponsible for
providing all the network transﬁlission and/or reception
equipment necessary for Grantee to cablecast a'digital signai,

“including, and without limitation, digital-to-digital and/or
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‘analog-to-digital convérsio'n and modulation equipmént and the
City shall be _responsible for providing production or playback
eQuipr_nent, to allow the City to deliver programming for the
| Charmei. City’s use oﬁ said Chamel shall not interfere with
any ofher programming or Channel on Granteéj’s -syste‘m.- /
Should advanced technology emergé.during the.terrr.l ofithis
Franchise which‘ would provide similar service:in an equal of
lésser cost to Grantee, the parties'agree to meet in good fiaith to

consider implementing the new technology.

Section 5. That subsection (g) of Section 1_0 of Ordinance No. 0-15213 shall be

- amended to read as follows:

SECTION 10. SERVICES TO _CITY

(®) Grantee shail provide without 'cc;’st, bne; Channel for bublic‘ or
comr'nunity access in accordance with reasone;ble fules,
regulations and conditions .mutuallly established by Grantor
and Grantee after appropriate publié hearing, prO\;ided, '
however, that to the extent that the Federal Communications
Commission (FCC) exercises‘jqrisdiction as determined by |
federal statute or decisionél law to be valid an-d.é;ppro'priate,‘ ‘
said access rules sﬁall govern.lThe Charmel shall be part ofi

’ Grantee’s Basic Service. »Thé Graﬁteé shall have. no

obligation whatsoever to make any facilities available to any '
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person not a residentof the Cityt A(IditiohaIly, Grantee shall
vnot, be obligated to provide LIve Cablecast. To the extent that ‘
 this Qrdinance conflicts with Res‘olution‘N‘o'. R-25733O
[Adopted on October 12, 1982] Sections III, V and XII, this
Ordinance will supercede that Resolution. |
Section 6. That. a new subsection (h) be added to Section IO of Ordinance No. O-

B 15213 to read as follows:

SECTION 10 SERVICES TO CITY
| (h) Upon the Effective Date of this Ordinance No. d 132 4 3
| the Grantee shall provrde wrthout cost one (1) Channel for the
'dIétrihution of rron—comrrleroial ‘pro‘gramrriing In the publicl
interest. Grantee shall give priority to rrOn-comrnercial, public
interestprograrhrhing of other Iocal gO\;ernments‘ and |
edlioational agencies. This Channel shall he part of Basic
.-Service.
l' Section 7. That a new subsection (i) headded to Section 10 of Ordinance No. Q-

15213 to read as follows:

SECTION 10 SERVICES TO CITY |
(1) Upon the first arm1versary of the Effectlve Date of this Ordrnance No.

ﬂ . 19243 1348 9and contlnulng annually thereafter until Aprll 9, 2020 the Grantee
shall be ent1tled to an aimual $75 000 cred1t agalnst the costs incurred to
operate a public access fac111t$/ (herernafter “Anrrual Access Credit”) as
provided for in Ordinance O-15213 and Resolution R;257-330.»'Grantee shall
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' ‘b»e entitled to deduct the Annual Access Credit from its annual Frénchise fee
payment to the City. Thé Annual Accéss Credit shall be computed and
r_eQiséd each calendar year during the Franchise té;m by multiplying the
Annual Access Credit by the Consumer Price Index fof the Franchise afea, as |
publisheci by the United States i)epgrtment,of Labof, Ofﬁch of Inforn;latioh,
for fhe month irﬁmédiately preceding thé ménth in '\;\(ﬁich credit is due and
receivable. | |

Section 8. That a new subsection (f) be adgled t<; Section 15:0f Ordinance No. O-

15213 to read as follows:

_SECTION 15. REGULATION OF RATES AN‘D"‘SE.R‘VICES
)] The: Grantee shall at alll mtimes comply with the. appiicable
cﬁstomer service réquiref_nents under state and federal law
including, but not ~limitecvlvto, tllle, éhstofner sérvice standards of
the Federal CQmmunications Corﬁfnission.
Section 9. That sﬁbsection (a) of Section 21 of Ordinance No. O-15213 shall be

aménded to read as follows:

~ SECTION 21. ANNUAL PAYMENT-S TO THE CITY ~
(;1) By its accepfance of this Ffanchise, Grantee agrees to péy to
‘tlhe City ammually in lawful money of the Unitéd States five
percent (5%) of fhe Total Gross Receipts collected or feceivéd, ‘
or in any mamer gained or defiveci by Grantee, in eacﬁ
calendar Sfear, or portion thereof, diwring the term of this.

Franchise from the properties, operations and business referred
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to in Section 5 of this Franchise.v provided however, that the
reqﬁirementsA of this Sectionv2,1.v shall, at all fimes, be‘:"construed
consistent with applicable federai layv. Nchipg cbntajned
herein shall be read to expand the rights or dutiés of eithér
party beyond applicable federal law. The requirements under

this paragraph (a) shall become effective on the Effective Date

of this Ordinance No. _”_;1_92_4 3

Section 10. That Section 26 of Ordinance No. 0-15213 shall be amended tdread as

follows:

SECTION 26. FILING AND COMMUNICATIONS WITH REGULATORY
AGENCIES. ' : |

The Grantee shall, upon request, file with the City a copy of any

- petition, application, or communication submitted by the Grantee

to the Federai Communicationé Comniission, Securities and
Exchange Commission, California Pﬁblic Utilifies Comfnission or
any other Fedéral or Sfate réguiatory commission or agency
having jUrisdiction over any matter effecting the operation of '
Graptee’s Cable Television System. The copy of each document
requestea ';)f the Grantee shall be ﬁied_ with the City Clerk and .
shall also be delivered_simgltaneously to Cify Managéf‘andACity

Attorney.
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Section 11. That Section 12 of Ordinance No. O-15213 shall be amended to reads as

follows:

SECTION 12. SERVICE EXTENSION
Service/Line Extension in Grantee’s service area. No line
extension charge or comparable charge shall be imposed on any
current or potential Subscriber for extensiéns ofithe Cable Syétem
within Grantee’s authorized service area, whenever the Grantee
receives requests for service by a potential Subscriber and there are |
at least fifty (50) dwelling units or other potential Subscribérs
Within five thousahd two hundred eighty (5,280) cable bearing
strand feet (one m;le) of Grantee’s trunk ‘olr distribution cable, and
Grantee shall e*tend its Cable System to sﬁch potential
Subscriber(s) at no cost to said potential Subscriber(s). The five
thousand two hundred eighty (5,280) feet distance or any multiple
or fraction thereofi shall be measured in eXtension length of:
Grantee’s trunk and feeder cable required for Cable Service which
is located within the Public Right-of-Way or an existing available

casement.

Section 12. That Section 13 of: _Ordinance No. 0-15213 shall be amended to reads as

follows:

SECTION 13. INSURANCE

!
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(a) During the term of the Franchise, Grantee shall maintain, or '
cause to be maintained, in full force anci effect and at its sole cost
and expénse, the following types and limits of insurance:

(b) For all of Grantee’s operafions, including contractual, broad form

. property damage, compieted operations, and independeﬁt
consultant’s liability, Grante'e shall keep in full force an& effect,
during any and all wofk and operations, all applicable insurance
to cover personal injury, bodily :injury and property damage,
providing c‘o’verage to a combined single Hmit of one millibn
dollars ($1;000,000) per occurrence, subject to an annual
aggregate of ten million dollars ($10,000,000) for general
’liabiliAty, completed operations and personal injury other than
bodily injury. Contractual liability shall include coverage of tort
liability or another party to pay for bodily‘i'njury or property
damagebvto a third Pérson or organization. Contractual liability
limitation endorsement is not acceptablé. The per occurrence
limits require may be achieved by combining layers of excess or
umbrella insurance with underlying Comrhercial General Liability
Coverage, pfovided that the sum of the limits of all policies meet
or exceed the required limits.

(c) qu all of Grantee’s automobiles inclﬁding owned, hired and
non-owned automobiles, Grantee shall keep in full forcé and

effect, automobile insurance for bodily injury and property
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damage providing coverage to a cothined siﬁgle limit of one
million dollafs ($1,000,000) per occurrence. InsuranceA
certificate shall reflect coverage for any autombbile. The City
shall be named as an additional insured, but only for liability
arising out of this Franchise.

(d) For all of Grantee’s employees who are subject to this
Franchise and to the extent required by the State of California,
Grantee shall keep in full force and effect, a worker’s
compensation policy. Tha; pollicy. shall provide a minimum of
five hundred thousand dollars: ($500,000) of employer’s liability
coverage, and shall provide an endorsement that the insurer
waives the right of subrogation against the City and its respective
elected officials, officers, employees, agents, and representatives.

(e) The City and its respective elected officials, officers,
employees, agents, and representatives shall bé named as
additional insureds to liability policiés, where allowed by law.
The City’s addftional insured status must be reflected on
certificate of insurance, which shall be éubmittéd to the City.

(H All insqrance requifed by express Provision of this Frénchise
cannot be canceled, non-renewed, or changed except after thirty
(30) calendar days prior written notice by Grantee to the City by

certified mail, as reflected in an endorsement which shall be
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submitted to the City except for non-payment of premium, in
vwhich casé ten (10) days notice will be providéd.

(g) Prior to performing any work under this Franchise, Grantee
shall provide the City with all Certificates of Insurance
accompanied with all endorsements. Grantee shall provide all

* current Certificates of Insurance with the City throughout the

| term of this Franchise. |

(h) All insurance required by an express Provisic;nv of this
Franchise shall be carried only by responsible insurance
companies that have been given at least an "A-" rating by AM
BEST and that are licensed to do business in thg State of '

California.

Section 13 That, except as amended hereby, Ordinance No. 15213 shall remain in full
force and effect and is hereby ratified and confirmed in all respects subj ect to applicable state

and federal law.

Section 14. That a full reading of this Ordinance is dispensed with prior to its final
passage, a written or printed copy having been available to the City Council and the public é day

prior to its final passage.
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Section 15. This Ordinance shall take effect and be in force (the “Effective Date™) on the

thirtieth day from and after its passage.

APPROV .EY_GWIN, City Attorney

Paul G. Edmonson

Deputy City Attorney

PGE:smf .
11/20/03
Or.DEPT: IT&C
Aud.Cert: N/A
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