
COUNCIL ACTION

EXECUTIVE  SUMMARY  SHEET

SUBJECT:  Proposed  ordinance  repealing  various  tobacco  advertising  provisions,  and  amending  other

provisions  to  regulate  the  advertising  and  promotion  of tobacco  products  and  e-cigarettes.

REQUESTED  ACTION:

Proposed  Ordinance  O-2015-96  repealing  various  existing  tobacco  advertising  provisions,  and  amending

other provisions  to  regulate  tobacco  and  e-cigarette  advertising  and  promotion.

STAFF RECOMMENDATION:  Approve  introduction  of  the  ordinance  as  set  forth  in  the  Requested  Action.

EXECUTIVE  SUMMARY  OF  ITEM  BACKGROUND:

On  September 16,  2014,  the  City  Council  approved  Ordinances  O-20408  andO-20409  regulating  the  use

and  retailing  of electronic  cigarettes.  When  these  two  ordinances  were  being  considered,  the  Council

expressed  its  desire  to  regulate  the  advertising  of electronic  cigarettes  in  the  same  way  that  tobacco

advertisements  are  regulated.  Chapter 5,  Article  8,  Division  3  of the  San  Diego  Municipal  Code  currently

imposes  restrictions  and  prohibitions  on  advertising  and  promotion  of tobacco  products.  The  intent  with

this  ordinance  is  to  amend  existing  provisions  of the  Municipal  Code  to  impose  the  same  restrictions  and

prohibitions  on  electronic  cigarettes.  To  ensure  that  the  City  complies  with  Supreme  Court  decisions

and  federal  law,  the  Office  of the  City  Attorney  requested  time  to  review  the  ordinance  and  make

appropriate  revisions.

The  ordinance  repeals  broad  advertising  restrictions  in  publicly  visible  locations  and  within  previously

established  1,000  foot  buffer zones,  and  repeals  restrictions  on  content-based  advertisements.  The

ordinance  restricts  the  advertisement  and  placement  of products  (tobacco  products  and  electronic

cigarettes)  in  certain  locations,  and  prohibits  self-service  displays.

The  City  Attorney’s  office  prepared  a  Memorandum  of  Law  to  the  Mayor and  City  Council,  dated  April

10,  2015,  with  details  of  the  ordinance.  It  is  attached  for reference.

Since  approval  of  Ordinances  O-20408  and  O-20409  regulating  the  use  and  retailing  of  electronic

cigarettes,  the  California  Department  of Public  Health  has  issued  a  warning  related  to  the  hazards  posed

by  electronic  cigarettes,  especially  the  dangers  posed  to  youth.

Previous:

On  September 16,  2014,  the  City  Council  approved  the  proposed  Municipal  Code  revisions  regulating

the  use  and  retailing  of  electronic  cigarettes,  Ordinances  O-20408  and  O-20409.

On  June  18,  2014,  the  Public  Safety  and  Livable  Neighborhoods  Committee  unanimously  approved  the

proposed  municipal  code  revisions  regulating  the  use  and  retailing  of  electronic  cigarettes,.  VOTE:  4-0-0;

Harris-yea,  Cole-yea,  Kersey-yea,  Emerald-yea.



On  February  26,  2014,  the  Public  Safety  and  Livable  Neighborhoods  Committee  ACTION:  Motion  by

Councilmember Kersey,  second  by  Councilmember Cole  to  approve  drafting  of an  ordinance  related  to

use  and  retailing  of electronic  cigarettes.  VOTE:  3-0-1;  Zapf-yea,  Cole-yea,  Kersey-yea;  Emerald-absent.

FISCAL CONSIDERATIONS:  N/A
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June  28,  2014

Mayor  Keven  Faulconer
Council  President  Todd  Gloria

Council  President  Pro  Tem  Sherri  Lightner
Council  Member  Ed  Harris

Council  Member  Myrtle  Cole
Council  Member  Mark  Kersey

Council  Member  Lori  Zapf
Council  Member  Scott  Sherman

Council  Member  David  Alvarez
Council  Member  Marti  Emerald

City  Attorney  Jan  Goldsmith
City  Administration  Building

202  C  Street
San  Diego,  CA  92101

 
 RE: Legal  Comments  on  Retail  Tobacco  Ordinance

 
Dear  Mayor  Faulconer,  Council  President  Gloria,  Council  Members,  and  City  Attorney

Goldsmith:
 

I  am  submitting  this  letter  to  the  San  Diego  City  Council  on  behalf of the  National  Association  of
Tobacco Outlets, Inc. (NATO), a national retail tobacco trade association, and association

member  stores  located  in  San Diego.  NATO  requests  that  specific  sections  of  the  current  San
Diego Municipal Code  and  the  proposed Ordinance O-2014-125  be  repealed  or  not  adopted,  as

the case may be, because certain  sections violate  the  free  speech protections under  the First
Amendment  to  the  U.S.  Constitution  and  the  cigarette  advertising  restrictions  are  pre-empted  by

the  Federal  Cigarette  Labeling  and  Advertising  Act.
 

Background  on  Ordinance  No.  18597  
 

On  October  29,  1998,  the  San  Diego  City  Council  adopted  Ordinance  18597  amending  Chapter
5, Article 8 of  the San Diego Municipal Code,  to add Sections 58.0301  through 58.0312.

Specifically,  Ordinance  18597  contains  the  following  tobacco  advertisement  restrictions:
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 1. Section  58.0303  prohibits  the  placement  of any  advertising  or  promotion  of 
  tobacco  products  on  an  advertising  sign  in  a  publicly  visible  location.

 
  2. Section  58.0305  prohibits  the  placement  of advertising  tobacco  display  signs  in  

  certain  areas  of retail  stores  that  are  located  within  1,000  feet  of a  school,   
  playground,  recreation  center,  child  care  center,  arcade  or  library,  and  the  inside  

  or  outside  of windows  or  doors  of a  business  if the  advertising  is  visible  to  the  
  public  from  outside  the  establishment.  

 
In  addition, proposed Ordinance O-2014-125 would  amend Sections 58.0303  and 58.0305  to

apply  the  same  current  tobacco  product  advertising  restrictions  to  electronic  cigarettes,  electronic
cigarette  paraphernalia,  and  vaping  juice.   

 
Tobacco  Product  and Electronic Cigarette Advertising Restrictions Violate Constitutional

Protections  and  Conflict  With  U.S.  Supreme  Court  and  Other  Federal  Court  Decisions

 

The  current  restrictions on  tobacco product  advertising  in Ordinance 18597  and  the proposed
extension of  these  restrictions  to electronic cigarettes, electronic cigarette paraphernalia, and

vaping juice raise significant constitutional issues.  The First Amendment of the U.S.
Constitution  protects  the  right  of  free  speech.  Advertising  is  how manufacturers  and  retailers

�speak�  to  their customers about  their products.  It  is  important  to understand  that  the U.S.
Supreme  Court  has  held  that  product  advertising,  including  the  advertising  of tobacco  products,

constitutes �commercial speech� and is thus afforded First Amendment constitutional
protections.  Sections  58.0303  and  58.0305  as  currently  enacted  under Ordinance  18597  and  as

proposed  to be amended  in Ordinance O-2014-125 violate  this First Amendment protection
afforded  to  tobacco  products,  electronic  cigarettes,  electronic  cigarette  paraphernalia,  and  vaping

juice.
 

Specifically,  these  ordinance  sections  are  in  conflict  with  the  2001  U.S.  Supreme  Court  decision
in Lorillard  Tobacco Company  v.  Reilly, which was  decided  after  the San Diego City Council

initially adopted Sections 58.0301  through 58.0312  in 1998.  In Lorillard  v. Reilly,  the U.S.
Supreme Court overturned regulations promulgated by the Massachusetts Attorney General

banning  outdoor  tobacco  advertising  and  tobacco  advertising  displayed  in  a  retail  store  that  is
visible from outside the store, if the store was located within 1,000 feet of a school or

playground.  Moreover,  the  Lorillard decision  also  overturned  a  regulation  prohibiting  point-of-
sale  advertising  for  cigarettes,  smokeless  tobacco  and  cigars  that  is placed  less  than  five  feet

from  a  store  floor  if the  store  was  located  within  1,000  feet  of a  school  or  playground.  
 

More  recently  on  March  31,  2012,  a  U.S.  Federal  District  Court  judge  in  Massachusetts  cited  the
Lorillard decision  in ruling  that an outdoor and  in-store  tobacco advertising ban ordinance

adopted  by  the  City  of Worcester,  Massachusetts  was  unconstitutional  on  First  Amendment  free
speech  grounds  (see National  Association  of Tobacco Outlets,  Inc.,  et.  al,  v.  City  of Worcester,

Massachusetts,  et.  al.,  U.S.  Federal  District  Court  for  the  District  of Massachusetts,  Case  No.  11-
40110-DPW,  March  31,  2012).  
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Accompanying  this  letter  is a chart  that shows  the original San Diego  tobacco advertising
restrictions adopted  in 1998 and  the  same or very  similar Massachusetts  tobacco advertising

regulations  and Worcester  advertising  restrictions  that were  found  to  be  unconstitutional  by  the
U.S. Supreme Court and  the U.S. Federal District Court for  the District of Massachusetts,

respectively.  In  addition,  a  copy  of both  the  Lorillard and  Worcester  court  decisions  accompany
this  letter  and  I  would  ask  that  City  Attorney  Goldsmith  review  the  decisions.

 
Both  of these  specific  court  rulings,  as  well  as  other  U.S.  Supreme  Court  decisions  establishing

the commercial speech doctrine protecting product advertising under  the First Amendment,
including tobacco product advertising, would invalidate Sections 58.0303 and 58.0305 of

Ordinance  18597  and  the  proposed  amendments  to  these  sections  under  Ordinance  O-2014-125.
Moreover,  the  Lorillard decision  also  found  that  the  advertising  restrictions  on  cigarettes  under

the Massachusetts regulations were pre-empted by the Federal Cigarette Labeling and
Advertising  Act.

 
Given  the U.S.  Supreme Court  precedent  as  set  down  in  the  Lorillard case  and  the more  recent

federal  court  decision  striking  down  the Worcester, Massachusetts  tobacco  advertising  ban,  the
current  tobacco advertising restrictions under Ordinance 18597 should be repealed on First

Amendment  constitutional  grounds  and  due  to  the  pre-emption  of  such  state  regulations  by  the
Federal  Cigarette  Labeling  and  Advertising  Act.  Moreover,  the  San  Diego  City  Council  should

not consider  the proposed amendments  to Ordinance 18597  that would extend  the  tobacco
advertising  restrictions  to electronic cigarettes, electronic cigarette paraphernalia, and vaping

juice.  
 

I would  appreciate  a  reply  from  the San Diego City Council  and/or City Attorney Goldsmith
regarding  this  matter.  Thank  you.

 
Sincerely,

 
Thomas  A.  Briant

 
Thomas  A.  Briant

Executive  Director  and  Legal  Counsel
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San  Diego  Ordinance  O-18597 Unconstitutional  Advertising  Regulations

Sec.  58.0303:  Advertising  Restrictions 
 

(a)  Except as expressly set  forth  in Section 
58.0304, it is unlawful for any person, 

business, or tobacco retailer to place or 
maintain,  or  cause  to  be  placed  or maintained, 

any advertising or promotion of tobacco 
products on an advertising display sign  in a

publicly  visible  location. 
 

Section 58.0305:  Location of Tobacco 
Products and Advertising Inside Retail 

Establishments 
 

(a)  It  is  unlawful  for  any  person,  business,  or 
tobacco  retailer  to  place  or maintain,  or  cause 

to be placed or maintained, any displays
containing  tobacco  products,  within  two  feet  of 

candy, snack, or non-alcoholic beverage 
displays inside stores or businesses that sell 

tobacco  products  and  are  located within  1,000 
feet  of the  premises  of any  school,  playground, 

recreation  center  or  facility,  child  care  center, 
arcade,  or  library.   

 
(b)  It  is  unlawful  for  any  person,  business,  or 

tobacco  retailer  to  place  or maintain,  or  cause
to be placed or maintained, any displays 

containing tobacco products in any of the 
locations listed in Section 58.0305(b)(1)-(3) 

inside stores or business that sell tobacco 
products and are  located within 1000  feet of 

the premises of any school, playground, 
recreation  center  or  facility,  child  care  center, 
arcade,  or  library: 

 
   (1)  Below  four  feet  from  the  floor;  or 

   (2) Within  two  feet  of  any  candy,  snack,  or 
non-alcoholic  beverage  displays;  or   

   (3)  Posted on  the  inside or outside of  the 
windows  or  doors  of the  business  such  that  the

advertising  or  promotion  is  visible  to  the  public
from  outside  the  establishment.

940  Code  of Mass.  Regs.  §21.01  (2000):

(5)  Advertising  Restrictions.  Except  as

provided  in  [§21.04(6)],  it  shall  be  an  unfair  or
deceptive  act  or  practice  for  any  manufacturer,

distributor  or  retailer  to  engage  in  any  of the
following  practices:  

(a)  Outdoor  advertising,  including  advertising

in  enclosed  stadiums  and  advertising  from
within  a  retail  establishment  that  is  directed

toward  or  visible  from  the  outside  of the
establishment,  in  any  location  that  is  within  a

1,000  foot  radius  of any  public  playground,
playground  area  in  a  public  park,  elementary

school  or  secondary  school;  

b)  Point-of-sale  advertising  of cigarettes  or
smokeless  tobacco  products  any  portion  of

which  is  placed  lower  than  five  feet  from  the
floor  of any  retail  establishment  which  is

located  within  a  one  thousand  foot  radius  of
any  public  playground,  playground  area  in  a

public  park,  elementary  school  or  secondary
school,  and  which  is  not  an  adult-only  retail

establishment."  §§21.04(5)(a)-(b).  

Worcester  Massachusetts  Revised

Ordinances  Chapter  8,  §  3  (2008).

No  person  shall  display  any  advertising  that
promotes  or  encourages  the  sale  or  use  of

cigarettes,  blunt  wrap  or  other  tobacco
products  in  any  location  where  any  such

advertising  can  be  viewed  from  any  street  or
park  shown  on  the  Official  Map  of the  city  or

from  any  property  containing  a  public  or
private  school  or  property  containing  an   

educational  institution.
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