CERTIFICATE NUMBER

REQUEST FOR COUNCIL ACTION
(FOR COMPTROLLER’S USE ONLY)

CITY OF SAN DIEGO

3000008686
TO: FROM (ORIGINATING DEPARTMENT): | DATE:
CITY COUNCIL Environmental Services 1/13/2016

SUBJECT: As Needed Environmental Consultant Services Agreement with Ninyo & Moore Related to Site
Assessment and Mitigation Activities (H156457).

PRIMARY CONTACT (NAME, PHONE):
Craig Fergusson,858-627-3311 &1103A

SECONDARY CONTACT (NAME, PHONE):
Hamid Fathi, 858-573-1292 & 1103A

COMPLETE FOR ACCOUNTING PURPOSES

FUND

FUND 400629

FUNCTIONAL AREA OTHR-0000000-GG

COST CENTER 2111000011

GENERAL LEDGER 512059

ACCT

WBS OR INTERNAL 21002391

ORDER

CAPITAL PROJECT No.

AMOUNT $6,853.50 0.00 0.00 0.00 0.00

FUNCTIONAL AREA

COST CENTER

GENERAL LEDGER
ACCT

WBS OR INTERNAL
ORDER

CAPITAL PROJECT No.

AMOUNT

0.00

0.00

0.00

0.00

0.00

COST SUMMARY (IF APPLICABLE): $6,853.50 will be the PO amount for the first task order to be issued
under the contract. Services will be performed at the Brown Field Airport in response to a directive letter issued
by the regulatory oversight agency and in accordance with a cost proposal received by the consultant for the
specified scope of services not to exceed $1,000,000 over 5 years.

ROUTING AND APPROVALS

APPROVING APPROVAL DATE
CONTRIBUTORS/REVIEWERS: AUTHORITY SIGNATURE SIGNED
Liaison Office ORIG DEPT. Sierra, Mario 02/29/2016
Environmental CFO
Analysis
Financial Management DEPUTY CHIEF Gomez, Paz 03/28/2016
Comptroller COO
Equal Opportunity CITY ATTORNEY Guy, Amanda
Contracting
COUNCIL
PRESIDENTS OFFICE
PREPARATION OF: | XIRESOLUTIONS | [ ] ORDINANCE(S) | [ ] AGREEMENT(S) | [ | DEED(S)

$1,000,000;

1. Authorize the Mayor, or his designee, to execute an agreement with Ninyo & Moore to provide as-needed
environmental consulting services for the Environmental Services Department in an amount not to exceed




2. Authorize the Chief Financial Officer to expend an amount not to exceed $1,000,000 over 5 years for the
purpose of funding the as-needed environmental consulting services agreement with Ninyo & Moore, contingent
upon the Chief Financial Officer first furnishing one or more certificates demonstrating that the funds are, or will
be, on deposit with the City Treasurer.

3. Authorize the Chief Financial Officer, upon advice from the administering department, to transfer excess funds,
if any, to the appropriate reserves.

4. Authorize the Chief Financial Officer to expend an amount not to exceed $6,853.50 from Fund 400629 for the
purpose of executing this Agreement and meeting minimum contract requirements.

5. Determining that this activity is categorically exempt from CEQA pursuant to CEQA Guidelines §15330.

STAFF RECOMMENDATIONS:
Approve requested actions.

SPECIAL CONDITIONS (REFER TO A.R. 3.20 FOR INFORMATION ON COMPLETING THIS SECTION)

COUNCIL DISTRICT(S): City Wide

COMMUNITY AREA(S): City Wide

ENVIRONMENTAL IMPACT: | This activity is categorically exempt from CEQA pursuant to CEQA
Guidelines 815330 (Minor actions to prevent, minimize, stabilize, mitigate or
eliminate the release or threat of release of hazardous waste or hazardous
substances)".

CITY CLERK Send all copies of resolutions to Hamid Fathi at MS1103A
INSTRUCTIONS:




COUNCIL ACTION

EXECUTIVE SUMMARY SHEET
CITY OF SAN DIEGO

DATE: 1/13/2016

ORIGINATING DEPARTMENT: Environmental Services

SUBJECT: As Needed Environmental Consultant Services Agreement with Ninyo & Moore
Related to Site Assessment and Mitigation Activities (H156457).

COUNCIL DISTRICT(S): City Wide

CONTACT/PHONE NUMBER: Craig Fergusson/858-627-3311 &1103A

DESCRIPTIVE SUMMARY OF ITEM:

This action is to authorize an as-needed agreement with Ninyo & Moore not-to-exceed
$1,000,000 for five years. The agreement will provide as-needed services related to Site
Assessment and Mitigation (SAM) activities related to Unauthorized Release (UR) cases in
which the City has been named the responsible party.

STAFF RECOMMENDATION:

Approve requested actions.

EXECUTIVE SUMMARY OF ITEM BACKGROUND:

In Accordance with A.R. 25.60 (Selection of Consultants for work requiring Licensed Architect
and Engineering Skills) and C.P. 300-07 (Consultant Services Selection), the Environmental
Services Department's Tank Engineering and Environmental Management (TEEM) Program
advertised a request for proposal (RFP) for As Needed Environmental Consultant Services
Agreement SAM Activities and received proposals from nine consulting firms. All proposals
were evaluated by ESD and four firms were short listed for the final interview and evaluation.
After the interviews the four firms were evaluated to select the most highly qualified firm. Ninyo
& Moore was selected as the most highly qualified firm to perform as-needed consultant services
on the City’s behalf related to Site Assessment and Mitigation Activities related to UR cases.

The City owns and operates an inventory of underground storage tank (UST) systems that supply
petroleum products (gas, diesel, and motor oil) to the City’s vehicle and maintenance operations.
As regulatory standards evolve, non-compliant City-owned USTs must either be upgraded to the
updated standards or removed.

The work performed by Ninyo & Moore for this five-year Agreement will include assessing the
degree and extent of soil and groundwater impacts from these UR cases and taking appropriate
action to mitigate any impacts. Applicable regulatory standards are contained in the California
Code of Regulations (Title 23, Division 3, Chapter 16, Article 11) and in the California Health &
Safety Code (Chapter 6.7, Section 25296).

ESD’s TEEM Program has maintained consulting agreements for performance of mandated Site
Assessment and Mitigation activities since 1987. The most recent 5-year consulting services
agreement expired in May 2015.

CITY STRATEGIC PLAN GOAL(S)/OBJECTIVE(S):



Goal #2: Work in partnership with all of our communities to achieve safe and livable
neighborhoods.

Objective #1: Protect lives, property, and the environment through timely and effective response
in all communities.

FISCAL CONSIDERATIONS:

Funding for individual task orders will be secured from the specific departments that are
responsible for the facilities where the unauthorized release occurred. The remaining UR case
has active claims in place with the State Cleanup Fund (Brown Field Airport). For like projects,
“seed” funding has previously been secured from the responsible department. Once seed funding
has been expended, the TEEM Program submits a claim to the Cleanup Fund for reimbursement
of eligible expenses and these funds are then returned to the project to cover costs of subsequent
assessment and mitigation phases.

Funding requests to the responsible department will need to be made in instances where the City
does not have an active or eligible claim in place with the Cleanup Fund or in instances where
residual seed money is insufficient to accomplish mandated assessment or mitigation tasks.

Other than the initial award requested in this action of $6,853.50, funds are not to be encumbered
or expended until such time as specific projects are identified and the City Comptroller certifies
that the necessary funds are, or will be, on deposit with the City. It is imperative, however, that
the City continues to allocate funds for assessment and mitigation work when requested.

Chapter 6.7, Section 25299(d)(1) of the California Health and Safety Codes provides for a civil
penalty of up to $10,000 per day for failure to adhere to corrective action requirements in
response to an unauthorized release.

EQUAL OPPORTUNITY CONTRACTING INFORMATION (IF APPLICABLE): This
Agreement is subject to the City’s Equal Opportunity Contracting (San Diego Ordinance No.
18173, Sections 22.2701 through 22.2708) and Non-Discrimination Ordinance (San Diego
Municipal Code Sections 22.3501 through 22.3517).

PREVIOUS COUNCIL and/or COMMITTEE ACTION (describe any changes made to the item
from what was presented at committee):None

COMMUNITY PARTICIPATION AND PUBLIC OUTREACH EFFORTS: None. There are no
known groups expressing support or opposition to this project.

KEY STAKEHOLDERS AND PROJECTED IMPACTS: Key stakeholders are the citizens of
San Diego. Task proposals implemented under this agreement will have a beneficial impact to
the surrounding community. Unauthorized petroleum releases to soil and groundwater within

the City of San Diego will be assessed and mitigated to ensure there are no adverse impacts to

public health or the environment.

Sierra, Mario
Originating Department




Gomez, Paz
Deputy Chief/Chief Operating Officer




/ Thg Crry FN Dieco
Request for Human Resources Approval for Purchase er%qgi]s%%pn
(Contracting Out Review Request Form) J

Requesting Department: Environmental Services

Vendor Name: TBD _
WBS No. or Project Title As-Needed Environmental Consulting Services for Site Assessment and Mitigation Activities

Purchase Requisition # (if available): TBD
Department Contact: Craig Fergusson
Date of Request: 02/27/2015

Contract Amount/Estimate: $ _1,000,000.00

Contract/Service Duratiop2=years .
NOTE: Pleasegr&vidﬁ,a,desﬁipﬁon of the activity/services requested and what the request fo contract ouf work will cover.
) (Please use plain language for the terms/definitions)

Please submit request to HumanResources@sandiego.gov or MS 56L

3

Question Department Response
What is the contract/service for? Completing Site Assessment and Mitigation acfivities related to Unauthorized
(Please be specific as to the Release casesin-whichtha City is named the responsible parfy. Scope includes

preparation of workplans, field implementation (including provision of lab, drilling,
and support services), and reporting. Additional services may include Phase |
and Phase Il environmental site assessments, preparation of SPCC plans, field
support related to contaminated soil and/or groundwater encountered on City
construction projects, underground storage tank (UST) and aboveground storage
tank (AST) system design, and preparation of health and safety plans.

scope of work)

What is the location of the Citywide
project/service?

Are City employees currently No
performing any of the work?
Do City employees currently have No. The services solicited under this agreement are of a highly

the expertise to do this work in-house? ;| specialized nature, requiring knowledge of complex environmental
1f not, why not? i [regulations, OSHA requirements, and other code requirements.




Will any City employees be displaced
as o result of this contract/service?

No

If this is a renewal of an existing
contract, how long have these
services been contracted out?

Services have been contracted out for more than 25 years
Ninyo & Moore (2010-2015)(H104905)
Geocon (2005-2010)(approx)

EBS & Geocon (2000-2005)(approx)
EMCON (1995-2000)(approx)

Tetra Tech (1990-1995)(approx)

(i.e. changes fo the interior of

City facility, such as floors, wall
coverings, shelves, ceilings, windows,
partitions, etc.)

Is this a Public Works project? * No
(i.e. construction, reconstruction or

repair of City buildings, streetf or

other facilities)

Is this a Tenant improvement project? * No

Was another Department contacted fo
determine if they can or do perform
this service (i.e. Streets, Facilities, efc.)?
If so, please aftach communication.

If not, why was another Department not
contacted?

No. The ESD TEEM Program is responsible for overseeing Citywide
Site Assessment and Mitigation activities. There are no other
departments that can provide these setvices.

a—

*NOTE: If Public Works project ($100,000 in labor costs or less) or Tenant Improvement project ($250,000 in labor costs or less)

requires HR review/approval. All other contracts require HR review/approval regardless of dollar amount. Remember ~ Departments

cannot intentionally bundle services fo avoid the threshold labor cosis.

HUMAN RESOURCES DEPARTMENT USE ONLY

ey

2] (700D
. l;ml from a labor relations perspective.

Based on the DepdEZZZZZG jom, this contract is -
: /

_3l¢ls

September 2014

Humaw/ﬁ/éb' rces Department Licison o Date
/4




AGREEMENT BETWEEN
THE CITY OF SAN DIEGO
AND
NINYO & MOORE

FOR

AND MITIGATION ACTIVITIES

CONTRACT NUMBER: His56457
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AS-NEEDED AGREEMENT BETWEEN
THE CITY OF SAN DIEGO
AND NINYO & MOORE
FOR DESIGN PROFESSIONAL SERVICES

THIS Agreement is made and entered into between the City of San Diego, a municipal
corporation [City], and Ninyo & Moore [Design Professional] to provide the City with as-needed
civil, geological, and environmental engineering services in connection with site assessment and
mitigation for unauthorized release cases of aboveground and underground storage tanks in
which the City is named the responsible party [Professional Services].

RECITALS

The City wants to retain the services of a professional civil, geological and environmental
engineering firm to provide the Professional Services on an as-needed, hourly fee basis.

The Design Professional represents that it has the expertise, experience and personnel
necessary to provide the Professional Services on an as-needed, hourly fee basis.

The City and the Design Professional [Parties] want to enter into an A greement whereby
the City will retain the Design Professional to provide, and the Design Professional shall provide,
the Professional Services on an as-needed, hourly fee basis [Agreement].

In consideration of the above recitals and the mutual covenants and conditions set forth
herein, and for good and valuable consideration, the sufficiency of which are hereby
acknowledged, the Parties hereby set forth their mutual covenants and understandings as follows:

ARTICLE I
DESIGN PROFESSIONAL SERVICES

The above-listed recitals are true and correct and are hereby incorporated by reference.

1.1 Scope of Services. The scope of services will be determined by the City on an as-
needed basis and presented to Professional as an individual Task [Task]. The Design
Professional shall perform the Professional Services at the direction of the City and as generally
set forth in the Scope of Services [Exhibit A] and as more specifically described in each Task
Order Authorization [Task Order] [Exhibit B].

1.1.1 Task Order. Prior to beginning performance in response to a Task Order,
Design Professional shall complete and execute the Task Order which must be approved in
writing by the City. Each Task Order shall include a scope of Professional Services, a cost
estimate, and the time for completion. The scope of Professional Services shall include all
activities or work reasonably anticipated as necessary for successful completion of each Task
presented by the City.

Design Long Form As-Needed Page 1 of 29 Revised 06-08-15



1.1.2  Nom-Exelusivity. The Design Professional agrees that this Agreement is
non-exclusive and that the City may enter into agreements with other Design Professionals to
perform substantially the same or similar Professional Services during the term of this
Agreement.

1.2 Task Administrator. The Environmental Services Department is the task
administrator for this Agreement. The Design Professional shall provide the Professional
Services under the direction of a designated representative of the Environmental Services
Department. The City's designated representative will communicate with the Design Professional
on all matters related to the administration of this Agreement and the Design Professional's
performance of the Professional Services rendered hereunder. When this Agreement refers to
communications to or with the City, those communications will be with the designated
representative, unless the designated representative or the Agreement specifies otherwise.
Further, when this Agreement refers to an act or approval to be performed by the City, that act or
approval shall be performed by the Mayor or designee, unless the Agreement specifies
otherwise.

L3 City Modification of Scope of Services. The City may, without invalidating this
Agreement, order changes in any Task by altering, adding to or deducting from the Professional
Services to be performed. All such changes shall be in writing and shall be performed in
accordance with the provisions of this Agreement. If any such changes cause an increase or
decrease in the Design Professional's cost of; or the time required for, the performance of any of
the Professional Services, the Design Professional shall immediately notify the City. If the City
deems it appropriate, an equitable adjustment to the Design Professional's compensation may be
made, provided that any adjustment must be approved by both Parties in writing in accordance
with Section 9.1 of this Agreement.

1.4 Written Authorization. Prior to performing any Professional Services in
connection with the Tasks, the Design Professional shall obtain from the City a written
authorization to proceed. Further, throughout the term of this Agreement, the Design
Professional shall immediately advise the City in writing of any anticipated changes to any Task,
including any changes to the time for completion or the Compensation and Fee Schedule, and
shall obtain the City's written consent to the change prior to making any changes. In no event
shall the City's consent be construed to relieve the Design Professional from its duty to render all
Professional Services in accordance with applicable laws and accepted industry standards.

L5  Confidentiality of Services. All Professional Services performed by the Design
Professional, including but not limited to all drafts, data, correspondence, proposals, reports, and
estimates compiled or composed by the Design Professional, pursuant to this Agreement, are for
the sole use of the City, its agents and employees. Neither the documents nor their contents shall
be released to any third party without the prior written consent of the City. This provision does
not apply to information that (a) was publicly known, or otherwise known to the Design
Professional, at the time that it was disclosed to the Design Professional by the City,

(b) subsequently becomes publicly known through no act or omission of the Design Professional,
or (c) otherwise becomes known to the Design Professional other than through disclosure by the

City. Except for Subcontractors covered by Section 4.4, neither the documents nor their contents
shall be released to any third party without the prior written consent of the City.
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1.6 Competitive Bidding. The Design Professional shall ensure that any plans and
specifications prepared, required, or recommended under this Agreement allow for competitive
bidding. The Design Professional shall design such plans or specifications so that procurement of
services, labor or materials are not available from only one source, and shall not design plans and
specifications around a single or specific product, piece of major equipment or machinery, a
specific patented design, or a proprietary process, unless required by principles of sound
engineering practice and supported by a written justification that has been approved in writing by
the City. The Design Professional shall submit this written justification to the City prior to
beginning work on such plans or specifications. Whenever the Design Professional recommends
a specific product or equipment for competitive procurement, such recommendation shall include
at least two brand names of products that are capable of meeting the functional requirements
applicable to the Task.

ARTICLE II
DURATION OF AGREEMENT

2.1 Term of Agreement. This Agreement shall be effective on the date it is executed
by the last Party to sign the Agreement, and approved by the City Attorney in accordance with
San Diego Charter Section 40. Unless otherwise terminated, this Agreement shall be effective for
issuing and completing Task Orders for no more than 60 months following the date of its
execution by the City, unless said duration is modified in writing by an amendment to this
Agreement. If required, the duration of this Agreement can be extended up to a maximum of
sixty (60) months. Any extension beyond sixty (60) months will require City Council approval
via Ordinance.

2.2 Time of Essence. Time is of the essence for each provision of this Agreement,
unless otherwise specified in this Agreement. The time for performance of any Task shall be set
forth in the Task Order and shall not exceed the contract duration.

2.3  Notification of Delay. The Design Professional shall immediately notify the City
in writing if Design Professional experiences or anticipates experiencing a delay in performing
the Professional Services within the time frames set forth in the Task Order. The written notice
shall include an explanation of the cause for, and a reasonable estimate of the length of, the
delay. If in the opinion of the City, the delay affects a material part of the Task, the City may
exercise its rights under Sections 2.5-2.7 of this Agreement.

2.4 Delay. If delays in the performance of the Professional Services are caused by
unforeseen events beyond the control of the Parties, such delay may entitle the Design
Professional to a reasonable extension of time, but such delay shall not entitle the Design
Professional to damages or additional compensation. Any such extension of time must be
approved in writing by the City. The following conditions may constitute such a delay: war;
changes in law or government regulation; labor disputes; strikes; fires, floods, adverse weather or
other similar condition of the elements necessitating cessation of the Design Professional's work;
inability to obtain materials, equipment or labor; required additional Professional Services; or
other specific reasons agreed to between the City and the Design Professional; provided,
however, that: (a) this provision shall not apply to, and the Design Professional shall not be
entitled to an extension of time for, a delay caused by the acts or omissions of the Design
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Professional; and (b) a delay caused by the inability to obtain materials, equipment, or labor shall
not entitle the Design Professional to an extension of time unless the Design Professional
furnishes the City, in a timely manner, documentary proof satisfactory to the City of the Design
Professional's inability to obtain materials, equipment, or labor.

2.5  City's Right to Suspend for Convenience. The City may, at its sole option and
for its convenience, suspend all or any portion of the Design Professional's performance of the
Professional Services, for a reasonable period of time not to exceed six months. In accordance
with the provisions of this Agreement, the City will give written notice to the Design
Professional of such suspension. In the event of such a suspension, in accordance with the
provisions of Article [ of this Agreement, the City shall pay to the Design Professional a sum
equivalent to the reasonable value of the Professional Services the Design Professional has
performed up to the date of suspension. Thereafter, the City may rescind such suspension by
giving written notice of rescission to the Design Professional. The City may then require the
Design Professional to resume performance ofthe Professional Services in compliance with the
terms and conditions of this Agreement; provided, however, that the Des ign Professional shall be
entitled to an extension of time equal to the length of the suspension, unless otherwise agreed to
in writing by the Parties.

2.6  City's Right to Terminate for Convenience. The City may, at its sole option and
for its convenience, terminate all or any portion of the Professional Services agreed to pursuant
to this Agreement by giving written notice of such termination to the Design Professional. Such
notice shall be delivered by certified mail with return receipt for delivery to the City. The
termination of the Professional Services shall be effective upon receipt of the notice by the
Design Professional. After termination of this Agreement, the Design Professional shall
complete any and all additional work necessary for the orderly filing of documents and closing
of the Design Professional's Professional Services under this Agreement. For services rendered
in completing the work, the Design Professional shall be entitled to fair and reasonable
compensation for the Professional Services performed by the Design Professional before the
effective date of termination. After filing of documents and completion of performance, the
Design Professional shall deliver to the City all drawings, plans, calculations, specifications and
other documents or records related to the Design Professional's Professional Services on all
Task(s). By accepting payment for completion, filing and delivering documents as called for in
this paragraph, the Design Professional discharges the City of all of the City's payment
obligations and liabilities under this Agreement.

2.7  City's Right to Terminate for Default. If the Design Professional fails to
perform or adequately perform any obligation required by this Agreement, the Design
Professional's failure constitutes a Default. A Default includes the Design Professional's failure
to complete the Professional Services within the time for completion as set forth in the Task
Order. If the Design Professional fails to satisfactorily cure a Default within ten calendar days of
receiving written notice from the City specifying the nature of the Default, the City may
immediately cancel and/or terminate this Agreement, and terminate each and every right of the
Design Professional, and any person claiming any rights by or through the Design Professional
under this Agreement. The rights and remedies of the City enumerated in this Section are
cumulative and shall not limit, waive, or deny any of the City's rights under any other provision
of'this Agreement. Nor does this Section otherwise waive or deny any right or remedy, at law or
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in equity, existing as of the date of this Agreement or hereinafier enacted or established, that may
be available to the City against the Design Professional.

ARTICLE 11T
COMPENSATION

3.1  Amount of Compensation. The City shall pay the Design Professional for
performance of all Professional Services rendered in accordance with this Agreement, including
all reasonably related expenses, in an amount not to exceed $1 ,000,000. The City agrees to issue
at least one or more Task Orders with a minimum aggregate value of $1,000.00 to the Design
Professional.

3.2 Manner of Payment. The City shall pay the Design Professional in accordance
with the Compensation and Fee Schedule [Exhibit C]. For the duration of this Agreement, the
Design Professional shall not be entitled to fees, including fees for expenses, that exceed the
amounts specified in the Compensation and Fee Schedule. The Design Professional shall submit
one invoice per calendar month in a form acceptable to the City in accordance with the
Compensation and Fee Schedule. The Design Professional shall include with each invoice a
description of completed Professional Services, reasonably related expenses, if any, and all other
information, including but not limited to: the progress percentage of the Scope of Services and/or
deliverables completed prior to the invoice date, as required by the City. The City will pay
undisputed portions of invoices within thirty calendar days of receipt.

3.3 Additional Costs. Additional Costs are those costs that can be reasonably
determined to be related to the Design Professional's errors or omissions, and may include
Design Professional, City, or Subcontractor overhead, construction, materials, demolition, and
related costs. The Design Professional shall not be paid for the Professional Services required
due to the Design Professional's errors or omissions, and the Design Professional shall be
responsible for any Additional Costs associated with such errors or omissions. These Additional
Costs may be deducted from monies due, or that become due, the Design Professional. Whether
or not there are any monies due, or becoming due, the Design Professional shall reimburse the
City for Additional Costs due to the Design Professional's errors or omissions.

3.4  Eighty Percent Notification. The Design Professional shall promptly notify the
City in writing of any potential cost overruns. Cost overruns include, but are not limited to the
following: (1) where anticipated costs to be incurred in the next sixty calendar days, when added
to all costs previously incurred, will exceed 80 percent of the maximum compensation for this
Agreement or for any issued Task Order; or (2) where the total anticipated cost for performance
of the Scope of Services may be greater than the maximum compensation for this Agreement or
for any Task Order.,

ARTICLEIV
DESIGN PROFESSIONAL'S OBLIGATIONS

4.1 Industry Standards, The Design Professional agrees that the Professional
Services rendered under this Agreement shall be performed in accordance with the standards
customarily adhered to by an experienced and competent professional civil, geological and
environmental firm using the degree of care and skill ordinarily exercised by reputable
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professionals practicing in the same field of service in the State of California. Where approval by
the City, the Mayor or his designee, or other representatives of the City is required, it is
understood to be general approval only and does not relieve the Design Professional of
responsibility for complying with all applicable laws, codes, and good consulting practices.

4.2  Right to Audit.

4.2.1 Access. The City retains the right to review and audit, and the reasonable
right of access to Design Professional's and any Subcontractor's premises to review and audit the
Design Professional's or Subcontractor’s compliance with the provisions of this Agreement
[City's Right]. The City's Right includes the right to inspect and photocopy same, and to retain
copies, outside of the Design Professional's premises, of any and all Project related records with
appropriate safeguards, if such retention is deemed necessary by the City in its sole discretion.
This information shall be kept by the City in the strictest confidence allowed by law.

4.2.2  Audit. The City's Right includes the right to examine any and all books,
records, documents and any other evidence of procedures and practices that the City determines
are necessary to discover and verify that the Design Professional or Subcontractor is in
compliance with all requirements under this Agreement.

4.2.2.1 Cost Audit. Ifthere is a claim for additional compensation or for
Additional Costs, the City's Right includes the right to examine books, records, documents, and
any and all other evidence and accounting procedures and practices that the City determines are
necessary to discover and verify all direct and indirect costs, of whatever nature, which are
claimed to have been incurred, or anticipated to be incurred.

4.2.2.2 Accounting Records. The Design Professional and all
Subcontractors shall maintain complete and accurate records in accordance with Generally
Accepted Accounting Practices in the industry. The Design Professional and Subcontractors shall
make available to the City for review and audit; all Project-related accounting records and
documents, and any other financial data. Upon the City's request, the Design Professional and
Subcontractors shall submit exact duplicates of originals of all requested records to the City.

4.2.3 City's Right Binding on Subcontractors. The Design Professional shall
include the City's Right as described in Section 4.2, in any and all of their subcontracts, and shall
ensure that these sections are binding upon all Subcontractors.

4.2.4 Compliance Required before Mediation or Litigation. A condition
precedent to proceeding with mandatory mediation and further litigation provided for in Article
VII is the Design Professional's and Subcontractors full compliance with the provisions of this
Section 4.2 within sixty days of the date on which the City mailed a written request to review
and audit compliance.

4.3  Insurance. The Design Professional shall not begin the Professional Services
under this Agreement until it has: (a) obtained, and provided to the City, insurance certificates
and endorsements reflecting evidence of all insurance required in Article IV, Section 4.3.1;
however, the City reserves the right to request, and the Design Professional shall submit, copies
of any policy upon reasonable request by the City; (b) obtained City approval of each company
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or companies as required by Article IV, Section 4.3.3; and (c) confirmed that all policies contain
the specific provisions required in Article IV, Section 4.3.4. Design Professional’s liabilities,
including but not limited to Design Professional’s indemnity obligations, under this Agreement,
shall not be deemed limited in any way to the insurance coverage required herein. Except as
provided for under California law, all policies of insurance required hereunder must provide that
the City is entitled to thirty (30) days prior written notice (10 days for cancellation due to non-
payment of premium) of cancellation or non-renewal of the policy or policies. Maintenance of
specified insurance coverage is a material element of this Agreement and Design Professional’s
failure to maintain or renew coverage or to provide evidence of renewal during the term of this
Agreement may be treated as a material breach of contract by the City.

Further, the Design Professional shall not modify any policy or endorsement thereto
which increases the City's exposure to loss for the duration of this Agreement.

4.3.1 Types of Insurance. At all times during the term of this Agreement, the
Design Professional shall maintain insurance coverage as follows:

4.3.1.1 Commercial General Liability. Commercial General Liability
(CGL) Insurance written on an ISO Occurrence form CG 00 01 07 98 or an equivalent form
providing coverage at least as broad which shall cover liability arising from any and all personal
injury or property damage in the amount of $1 million per occurrence and subject to an annual
aggregate of $2 million. There shall be no endorsement or modification of the CGL limiting the
scope of coverage for either insured vs. insured claims or contractual liability. All defense costs
shall be outside the limits of the policy.

4.3.1.2 Commercial Automobile Liability. For all of the Design
Professional's automobiles including owned, hired and non-owned automobiles, the Design
Professional shall keep in full force and effect, automobile insurance written on an ISO form CA
00 01 12 90 or a later version of this form or an equivalent form providing coverage at least as
broad for bodily injury and property damage for a combined single limit of $1 million per
occurrence. Insurance certificate shall reflect coverage for any automobile (any auto).

4.3.1.3 Workers’ Compensation. For all of the Design Professional's
employees who are subject to this Agreement and to the extent required by the applicable state or
federal law, the Design Professional shall keep in full force and effect, a Workers' Compensation
policy. That policy shall provide a minimum of $1 million of employers' liability coverage, and
the Design Professional shall provide an endorsement that the insurer waives the right of
subrogation against the City and its respective elected officials, officers, employees, agents and
representatives.

4.3.1.4 Architects & Engineers Professional Liability. For all of the
Design Professional's employees who are subject to this Agreement, the Design Professional
shall keep in full force and effect, Professional Liability coverage for professional liability with a
limit of §1 million per claim and $2 million annual aggregate. The Design Professional shall
ensure both that: (1) the policy retroactive date is on or before the date of commencement of the
Professional Services as described in issued Task Orders; and (2) the policy will be maintained
in force for a period of three years after substantial completion of the Professional Services as
described in issued Task Orders or termination of this Agreement whichever occurs last. The
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Design Professional agrees that for the time period defined above, there will be no changes or
endorsements to the policy that increase the City's exposure to loss.

4.3.1.5 Contractors Pollution Liability Insuranee. Design Professional
must procure and maintain at Design Professional’s expense or require Subcontractor, as
described below to procure and maintain, the Contractors Pollution Liability Insurance including
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