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INTRODUCTION

. Council Policy 600-24 provides the operating procedures of and assigns responsibilities
to recognized community planning groups in the City of San Diego. Council Policy 600-24 was
updated on October 17, 2005. At that time, the San Diego City Council directed that all planning
‘group bylaws be revised to reflect the update of Council Policy 600-24 by April 2007.

- The La Jolla Community Planning Association, Inc., [LICPA] is the recognized
community planning group for La Jolla. On January 18, 2007, the LICPA held a Special Meeting
for the purpose of adopting new.bylaws._The LICPA .approved the bylaws at that. meeting.—.  —— —
However, due to questions about whether a quorum of both the LJCPA’s trustees and members
was present, the City Attorney recommended the LICPA act to ratify the action of J anuary 18,
2007. On February 1, 2007, the membership of the LICPA ratified the new bylaws.

The City Attorney and City Planning and Community Investment Department [CPCI]
have determined that certain prov151ons in the newly adopted bylaws do not conform to Council
Policy 600-24 and therefore, require City Council approval The City Attorney has stated he has
no objection to the proposed deviations from Council Policy 600-24 and believes it is within the
City Council’s authority to approve the bylaws with the deviations requested by the community.

~ -The LICPA expressed a desire to operate under the new bylaws as soon as possible after
adoption. As a California corporation, the LICPA asserted that it was within its rights to provide
for immediate adoption of new bylaws, subject to future submission to the City.

! Council Policy 600-24 provides for Council approval of certain deviations to community
planning group structures. For example, in La Jolla, the group proposes to seat 22 members
"where CP 600-24 allows for only 12-20 members.
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On February 2, 2007, the City Attorney requested Council President Scott Peters docket
consideration of the newly adopted bylaws for the LICPA as provided for under Council
Policy 600-24. The City Attorney stated that, by approving the bylaws deviations before the
‘March 1, 2007 LICPA election, the Council would further the goal of allowing greater pubhc
participation in the election and further the democratic process.”

On February 13, 2007, Deputy Chief Operating Officer Jim Waring advised Council
President Peters that, based on concerns regarding the potential negative consequences of a loss
of uniformity and discipline in the community planning group governance process, the Mayor’s
office recommended against the City Attomey s request that the Council docket the LICPA
bylaws for discussion before March 1, 2007.% After Council President Peters determined that
Council action on the LICPA matter would be “ill timed,” the City Attorney submitted a second
request for docketing of the newly adopted bylaws.* '

Of note, the City Attorney had determined and advised the LJCPA and CPCI both prior
to the election and since the time of the election that the LJCPA may operate under those newly
adopted bylaw provisions that conform with Council Policy 600-24.

The LICPA held its annual election March 1, 2007. The CPCI and City Attorney are in
Treceipt of two election appeals challenging aspects of the election, including whether the election
was propcrly conducted under the LICPA bylaws.’ This memorandum addresses questions
regarding the validity of the LICPA election process, election and election results.

QUESTIONS PRESENTED

1. Was the March 1, 2007 La Jolla Community Planning Association, Inc., election Vahd
such that the electlon results should be upheld?

A.  Does the fact that the LICPA election was held under either the old bylaws or the
new bylaws change the analysis regarding the valdity of the election and election
results? :

B. Does the challenge alleging election process defects change the analysis?

-2 See City Attorney’s February 2, 2007 Request for Council Approval (Form 1472) and
Executive Summary
} Memorandum from Jim Waring to Council President Scott Peters, February 13, 2007
* See City Attorney’s Second Request, February 16, 2007
’ Memorandum from Cecilia Williams, CPCI to Deputy City Attorney Alex W. Sachs March 21,

2007
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SHORT ANSWERS

1. Yes. The La Jolla Community Planning Association, Inc., election was conducted m
substantial compliance with all apphcab]e laws and policies.

A No. \Vhether conducted under the old bylaws or the new bylaws, the election and
election results are valid.

B. No. Aspecfs of the election challenge are without merit. Those aspects of the
election challenge with merit are of no consequence to the integrity of the election
process, election and election results.

BACKGROUND

| La Jolla Community Planning Association’s Actions Prior to May 2006 Prompted
' - Legal Action Against It For A[leged Violations of LICPA Bylaws, Mampulatmn of
its Election and Memnersmp Procedures, and Other Related Aliegations.

The present controversy regarding the LJ CPA s bylaws arose from an earlier controversy
regardlng La Jollans® participation in the LICPA. On May 4, 2006, a group called La Jollans for
Clean Government, Inc., served a lawsuit on the La Jolla Commumty Planning Association
seeking declaratory rehef for violations of LICPA bylaws mampulation of its election and
'membership procedures, and other related allegations.® The litigation was filed after citizens,
including plaintiffs Saily Fuller and Donna Reichart, complained that the LICPA membership

———--requirements disenfranchised some-community members;-that individuals;-including Ms-Fuller;
were denied access to LJCPA records’, and that meetings were deliberately cancelled in order to
prevent greater participation in the LJCPA. La Jollans for Clean Government, Inc., is a
community-based nonprofit corporation formed by La Jolla residents to investigate and expose
corruption and conflict of interest in local government-sponsored boards and committees.®

Additional allegations were that trustees of the LICPA were improperly failing to assess
economic conflicts of interest they may have and failing to recuse from voting where
appropriate. The complaint alleged that “several” architects who serve as trustees of the LICPA
have proposed projects in La Jolla and would receive direct economic benefits if certain
proposed changes to the La Jolla Planned Distnict Ordinance were approved. On May 1, 2006,

® LA JOLLANS FOR CLEAN GOVERNMENT, INC., a California non-profit corporation, SALLY
FULLER, an individual, and DONNA REICHART, an individual, Plaintifjs, v. LA JOLLA
COMMUNITY PLANNING ASSOCIATION, INC., a California non-profit corporarzorz San
Dleoo Superior Court Case No. GIC 865370. '

Counc11 Policy 600-24 provides that a report of attendance and a copy of approved minutes,
which include the votes taken on each matter acted upon for each meeting, shall be retained by a
glanning group and shall be available for public inspection. CP 600-24, Article VI, Section 2

www.LalollaWatchdog.org


http://www.LaJollaWatchdog.org
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the City Attomey’s Office had sent a letter to the LICPA tr_ustées reminding them of their
responsibility to recuse from votes and discussion of items when they have a conflict of interest,
including a direct economic interest in the matter before the board. The letter also included an
explanation of the Council Policy 600-24 provision for indemnification of community planning
groups and individual members and the limitation that, “A planning group found to be out of
compliance with the provisions of Council Policy 600-24 or 1ts adopted. bylaws risks loss of
mdemmﬁcatlon [legal protection and representation} pursuant to Ordmance No. 0-17086.

On May 8 and June 15, 2006 TimGolba, President of the LJCPA, requestcd the Clty
Attorney defend the LICPA in that lawsnit. The City Attomey met with representatives of both
organizations on June 1, 2006, in an attempt to resolve the issues at hand and bring an end to the
litigation. On June 16, 2006, the City Attorney advised the LJCPA that he was not providing a
defense or indemnification at that time, Further, the City Attorney told the LJCPA that he was
conducting an investigation of the allegations against the LICPA.

After a discussion at City Council, the City Attoi—ney agreed to provide legal counsel to
the LJCPA and to establish an ethical wall within the City Attorney’s Office to enable his fact- -
ﬁndmg investi gatlon of the allegations against LJ CPA to go forward.

La Jollans for Clean Government, Inc. ultimately agreed to dismiss the lawsuit with
assurances by the City Council, CPCI, and the City Attorney’s Office that new bylaws would
receive expedited review and that they would serve to remove many of the barriers to
participation that were subject of the complaint. '

At the time the lawsuit was settled, the CPCI Department was working on uniform
bylaws for all community planning groups and expected that such uniformity would address the

———concerns-lodged-in-the-lawsuit-The Department and-the-LICPA-agreed-to-revise the LICP A
bylaws by October 2006. .

1

H. Relevant Provisions of the 1992 LIJCPA Bylaws

The LICPA adopted bylaws on September 19, 1991. Those bylaws were found to be in
conformance with Council Policy and were approved by the Planning Director and the City
Attormey on January 2, 1992. ' :

Under the 1992 bylaws, members of the corporation must have attended at least one-third

or three (whichever is less) of the regular public meetings of the LICPA in the immediate prior

" calendar year to qualify as a voting member. The Secretary is required to maintain attendance
records of the cotporation to establish membership qualifications.” A standing rule of the
LJCPA, adopted on April 4, 1991, provides, “An attendance sign-in sheet shall be maintained at
each regular meeting of the Board of Trustees. For the purpose of meeting the attendance
requirements for membershlp pursuant to Article III, Section 2 of the Bylaws attendees must
sign the attendance list.”

1992 LICPA Bylaws, Article III, Section 2.
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Among the Secretary’s respdnsibilities under the 1992 bylaws are: to insure that a report
of attendance and a copy of approved minutes for each meeting is made available for public

- distribution; check voter qualifications with official membership lists during voting; and publish

at the first regular meeting in January each year a list of members who are qualified to vote in the
annual election of trustees in March. This list will be reconciled with any protests or
discrepancies pnor to the first regular meeting in February when a certified and final voter list
will be pubhshed

- Article V of the 1992 bylaws governs elections of the LJ CPA. Among the relevant
provisions are prescribed roles of the Nominating Committee, including that the Committee “will

- recommend a slate of candidates. »1l (Emphasts added.) In addition, this Article includes the
“provision allowing proxy voting, which was a subject of the 2006 lawsuit agamst the LCJCPA

and which is prohlblted under the 2005 amcndment to' Council Policy 600-24."

The 1992 bylaws prov1de for the Board of Trustees 1o include ei ighteen (18) elected

" Trustees and the addition of the Pre31dent of the La Jolla Town Council, Inc., as a Trustee

-bylaws and-conform-them-with-the-changes-to-the-Council Policy:-The-update-also-provided-that;

Ex Officio with full voting rlghts

Article VII, Section 4 of the 1992 bylaws provides, “These bylaws may be repealed or
amended, or new Bylaws may be adopted, by a majority vote at any annual meeting of the
Members of this corporation or at any special meeting of the Members called for that purpose,
subject to review and approval by the City Attorney and the City Planning Director.”

After Council Policy 600-24 was amended in October 2005, the LICPA and other
recognized community planning groups were provided up to eighteen (18) months to update

until the adoption of bylaws amendments, planning groups like LYCPA could continue to operate
under previous bylaws that had been found in conformance with the earlier Council Policy.'

ML Relevant Provisions of the 2007 LICPA Bylaws

Under the 2007 bylaws, an individual may become a member of the LICPA by meeting
requiremnents including attending one (1) meeting in the prior year and submitting a membership
application to the Secretary demonstratmg qualifications to be a member. “Once eligibility to

- vote is established, an individual remains a member of LICPA until a determination is made that

the individual does not retain eligibility.

1315

0 LICPA 1992 Bylaws, Article VII, Section 11
"' LJCPA 1992 Bylaws Article V, Section1 -
12
d
'3 LICPA 1992 Bylaws, Article VII, Sectlon 2
!4 Council Policy 600-24, Article VIII, Section 2

. '* 2007 LICPA Bylaws, Article I, Section 4 (D).
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: The new bylaws included a process for addressing alleged violations of the bylaws or of
Council Policy 600-24. by a trustee and by the LICPA as a whole. 'S Of interest is Article 111,
Section 6 (E), which requires that allegations be forwarded to the City for investigation; for a
City “dialogue” with the group; that the LJCPA “work with the City” toward a solution; that the
Community Planners Committee may be consulted; and that the City “may” recommend
forfeiture of recognized status and the loss of indemnification and representation.’’

Under the new bylaws, the Election Comrmttee presents the planning group with a list of
. interested candidates (no mention of a “slate”).® To be a candidate, a LICPA member must have
documented attendance at three (3) of the planning group’s last 12 meetings.'”

The 2007 bylaw voting policies include a goal of “assuring fair access to the election
process and to avoid voting improprieties,” proof of identity to vote, no proxy voting, and
provide that “development and promotion of ‘slates’ of candidates is contrary to the intent of
Council Policy 600-24."% Article V, Section 4 of the 2007 bylaws provides for an election to
become final after the President announces the validated election results at thé conclusion of the
March meeting. Article VIII, Section: 4 of the new bylaws provides that upon verification of the
count, the Election Committee reports the results to the President and the President certifies and

immediately announces the results,
Both the 2007 and 1992 bylaws provide for 18 elected Trustees.

Article VIII, Section 4 of the new bylaws provides for the bylaws to be repealed,
. amended, or new bylaws adopted, which then become immediately effective and are submitted
to the City Attormney and City Planning Director for review and approval.

IV. LJCPA Bylaws Update Process

The LICPA’s bylaws update began in August 2006 with the appointment of Lance Peto
as Bylaws Subcommittee chair and the announcement of a set of bylaws subcommittee meetings.
At that time, the City Attorney’s Office also assigned a deputy city attomey to attend both the
LJCPA’s bylaws subcommittee meetings and the general monthly meetings. After a bylaws
update utilizing the CPCI “shell” as a basis was rejected by the LJCPA membership at a Special
‘Meeting on October 19, 2006, a reconstituted LICPA bylaws subcommittee; including LICPA -
* trustees and some of the trustees’ more vocal critics, developed new bylaws for the LICPA,
which were subrmtted to the full board for consideration.

2007 LICPA Bylaws, Article III.
7 Id. at Section 6(E)
182007 LICPA Bylaws, Article V, Section 2.
19
Id. |
20 2007 LICPA Bylaws, Article V, Section 3.
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On January 18, 2007, the LICPA held a Special Meeting for the purpose of adopting new .
bylaws. The LICPA approved the bylaws at that meeting. However, to address questions about
whether a quorum of both the LICPA’s trustees and members was present, the City Attorney
recommended the LICPA act to ratify the action of January 18, 2007. On February 1, 2007, the
membership of the LICPA ratified the new bylaws. Only nine of the more than 130 voting
LIJCPA members opposed the bylaws ratification.

The City Attorney and Planning Department have determined that certain provisions in
the newly adopted bylaws do not conform with Council Policy 600-24 and, therefore, must be
taken to the City Council for approval.’! Among the provisions that would require Council
approval are: -

I. A provision allowing for twenty-two (22) members on the board of the
LICPA. Council Policy limits membership to a maximumn of twenty (20)
members, but allows the Council to consider a larger number.” The new
bylaws provide for eighteen (18) elected trusteﬂs and four (4) appomted
trustees representmo community orszamzatlons

2. A provision limiting LICPA’s trustees to serving two (2) three year terms
for a total of six (6) consecutive years. Council Policy states trustees may

serve three (3) three-year terms or two (2) four-year terms.”*

3. A provision making the LICPA’s bylaws amendments “‘effective upon
adoption by the members.”>

The ratified LICPA’s bylaws also include a provision for the recall of trustees, a

The City Attorney has no objection to the proposed deviations from Councilr
Policy 600-24 and believes it is within the City Council’s authority to approve the bylaws with

~ the deviahons requested by the community. In addition, the City Attorney determmed and

advised the LICPA and CPCI both prior to the election and since the time of the election that the
LJCPA may operate under the newly adopted bylaw provisions that are in conformance with
Council Policy 600-24.

2! Council Policy 600-24 provides that subsequent amendments to adopted bylaws may be
§Fprox'ed by the Planning Director and Attorney if determined to conform with the policy.
- Council Policy 600-24, Article III, Section 2.

32007 LICPABylaws, Article I11, Section 1. -

24 2007 LICPA Bylaws, Article III, Section 2.

252007 LICPA Bylaws, Article VI, Section 5.

26 See 2007 LICPA Bylaws, Article 111, Section 4(B). -
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On February 2, 2007, the City Attorney alerted Council President Peters that approval of
the LJCPA’s newly-adopted bylaws prior to the March LJCPA annual board election would
allow greater public participation in the election and further the democratic process. The City
Attorney submitted a formal request to Council President Peters that he docket approval of the
newly-adopted bylaws for the LYCPA as provided in Council Policy 600-24.

However, in a February 13, 2007 memorandum from Deputy Chief Jim Waring to
Council President Peters, Jim Waring advised the City Council against approval of the newly-
adopted bylaws. Council President Peters denied the City Attorney’s docketing request and
provided the followmg legal advice®’ as to how the LICPA may proceed:

The LICPA is not without recourse to address issues
related to its upcoming elections . . . . In order to make these two
aspects [the elimination of proxy voting and decreasing the number
of meetings required for voting] of its proposed bylaws revisions
effective for 1ts March 1, 2007 election, the LICPA would need to
convene a special meeting, vote to approve these two revisions,
and submit those revisions to the CPCI, Given the time-sensitive
nature of the request, CPCI has committed to reviewing and
approving these two amendments within 48 hours of submission. 1
respectfuily request that the City Attorney review and approve

these two amendments within the same expedited timeframe.?®

As the issues raised regarding the LJCPA are legal questions, the City Attorney provided
a legal analysis to the Mayor and City Council as part of his second docketing request on
February 16, 2007. The City Attorney advised the LICPA, CPCI, and the City Council that,

contrary to-the statements of-Council President-Peters;-it was not necessary for the: LICPAto ="

hold yet another meeting to adopt the same changes to the LICPA bylaws approved by the
LICPA at a special meeting on January 18, 2007, and ratified by the LICPA on February 1,
2007, nor to re-adopt any subset of those bylaws.

The City Attorney has already approved bylaw changes in conformance with Council
Poilicy 600-24. Only those changes not in conformance with Council Policy 600-24 must be

approved by the City Council.
V. Election

On Thursday, March 1, 2007, the LYCPA held its regularly scheduled annual election
for members or “trustees.” The polling place at the La Jolla Recreation Center was open from
3:00 p.m. until 7:00 p.m. and was staffed by three members of the LICPA: Lance Peto, a trustee

?7 San Diego Municipal Charter Section 40 provides that the City Attorney shall be the chief
legal adviser of, and attorney for the City and all Departments . . . . Counci! President Peters is
not the legal advisor to the City and is not authorized to practice law as a City Councilmember.
2 Memorandum from Council President Scott Peters to Deputy Chlef Jim Waring and City
Attorney Michael Aguirre, February 15, 2007
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and chair of the Election Committee as well as the Bylaws Committee; Michelle Fulks, a
member of the Bird Rock Community Council and the Elections Committee; and Cindy Thorsen,
another member of the Elections Committee who is involved in the No Third Story effort.

Deputy City Attorney Sachs, who has been monitoring LJICPA activities since June 2006,
attended the election as an observer and also discussed election concerns with Election
Committee members as well as voters.

Approximately 349 people voted, with fewer than ten of those requesting baliots denied a
ballot due to their failure to have a membership application on file. There were six trustees
elected, receiving from 191 to 148 votes. The seventh top vote-getter, who was not elected,
received 68 votes, meaning there was a difference of elghty (80) votes between the trustees
elected and those not elected : :

Deputy City Attorney Sachs primarily encouraged the Elections Committee to deal with
questions regarding eligibility in an even-handed and impartial manner. On two occasions, the
deputy city attorney engaged in discussions with voters or their advocates regarding balloting.
First, Attorney Steve Haskins intervened on behalf of one woman who was turned away. After
discussing the manner in which the committee was determining eligibility, and after Mr. Haskins
learned that the person asking for a ballot had not attended any LICPA meetings over the past
year, those issues were resolved. :

In addition, Deborah Marengo, who is active with the Promote La Jolla business group,
asked a number of questions about the requirement for voters to provide identification at the
polling place. Ms. Marengo was assured that showing of i1dentification is a standard practice at
many community planning group elections.

Afier the polls closed, and the ballots were counted in a methodical manner, Elections
Committee chair Lance Peto announced the results to the members shortly before the meeting
ended at 9:00 p.m. The LICPA retained the ballots and election materials in case there were
_ challenges to the election or questions about its procedures. -

On March 28, 2007, Deputy Chief Jim Waring sent a letter to Tim Golba, the President of
the LJCPA, to apprise the group that the Mayor’s office 15 docketing a request to decertify the
LICPA at the City Council’s April 24, 2007 meeting. Waring cited the L] CPA’s adoption and
utilization of new bylaws and its conduct of an election under the new bylaws as the bases for his
decertification recommendation. Waring stated that the March 1, 2007 election was conducted
under unapproved bylaws, calling into question the validity of the election itself. Waring further
advised Golba that the LJCPA can avoid decertification by operating under the 1992 bylaws at
the LYCPA meeting scheduled for April 5, 2007 and may elect to adopt the bylaw changes
regarding proxy voting and membership requirements. Waring states the election results of
March 1, 2007, must be voided by the LICPA at its April 5 meeting. The statements by Waring
are contrary to the legal advice provided by the City Attorney to the LICPA and CPCL
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ANALYSIS

L. Elections, Election Process, and Election Results are Valid and Shall Be Upheld in
an Election Contest Unless Plainly Illegal.

' The rules governing election challenges include the principie of law that an election must
be held valid unless plainly illegal.”’ An election is not set aside where there has been substantial
observance of the law.”® In the City of San Diego, district or City-wide primary and genera}
elections, special municipal elections, and elections of the San Die%o Unified School District are
valid if held in substantial compliance with election requirements.’

Substantxal comphance refers to actual compliance with the obj ective of each substantive
requirement.’ ? Strict compliance is applied in circumstances where the purpose ofa statutory
requirement is to provide information to the public to assist them in dcmdmg, how 1o vote.
Procedural defects are analyzed under the substantial compliance standard.** Emphasis is placed
'on the purpose of each requirement with the courts favoring preservation of the election as long
as the defect could not have affected the integrity of the electoral process * ‘as a realistic and
- practical matter.”** :

Planning groups are réspousible-for including in their bylaws policies and procedures for
effective operation under Council Policy 600-24, including the conduct of meetings and
elections:

(4) Member and Planning Group Responsibilities, suggested but

not limited to: filling vacant seats-either during a term or following

an election; how planning group positions will be represented to
_the City; discipline or removal of an individual member; bylaw

‘ amendment process, including the development of procedures
companion to the bylaws.

(5) Elections, suggested but not limited to: promoting planning
group elections; determining eligibility of candidates and voters;
ballot preparation, handling, and counting procedures; poll location
and operation criteria; election challenges. :

¥ Friends of Sierra Madre v. City of Sierra Madre, 25 Cal.4th 165, 192 (2001), as modified
(May 2, 2001).
30 Seort v. Kenvonca, 16 Cal.2d 197, 202-204 (1940).
> SDMC section 27.0102. ~
_ ;; Ruiz v. Sylva, 102 Cal.App.4th 199, 211 (2002).
Id.
2‘5" Costa v. Superior Court, 37 Cal.4th 986, 1013 (2006).
d.
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Council Policy 600-24, Article V, governs elections of recognized community pla.nhing
groups. Among its provisions are: ' :

1) a requirement that elections of recognized community planning
group members be held in March under procedures set forth in bylaws.

2) a provision that planning groups may establish voting procedures
including opportunities for multiple voting times or locations as long
as they, “demonstrate an ability to assure falr access and avoidance of
voting improprieties. »36 '

3)  that the plémm'ng group makes a good faith effort to utilize appropriate
means to publicize the planning group 'S ehglblhty requirements for
candidacy and elections.

4)  that community planning groups may establish means, including
the mailing of ballots, to increase participation in the election
process, but under no circumstances allowing for proxy voting.

5) ‘that elections become final afier the election results have been
announced at a noticed planning group meeting, unless otherwise
explicitly prcwlded for in the bylaws. New members shall also be
seated in April. 37

The LICPA adhered to the above procedures in its March 1, 2007 election.

IL Chailenoes to March 1, 2007 LICPA Election:
Found to Be of No Consequence to the Integrity of the Election Process, Election

and Election Results

On March 8, 2007, LJCPA trustee Phil Merten filed an official challenge to the election
with LICPA President Tim Golba. In addition, trustee Alice Perricone filed an undated challenge
to the election. Both election challenges were forwarded to CPCI and later provided to the City
Attorney. The challenges allege, among other things, that the election was not held in accordance
with City-approved bylaws; that LJCPA voters were disenfranchised by the Election
- Committee’s membership list process; that a “slate” was promoted in violation of Council
Policy 600-24 and the Brown Act; and, that illegal electioneering occurred.

~ Below is an analysis of each of the challenges. All but one of the challenges are found to
be without merit, while the sole claim with merit did not impact the election result. The election
was held in substantial compliance with City and LICPA poiicies.and should not be overturned.

3% Council Policy 600—24, Article V, Section 1
37 Council Policy 600-24, Article V, Sections 1-4






