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THE CITY OF SAN DIEGO Revision date:
ETHICS COMMISSION | February 15,2007

LOBBYING ORDINANCE REVIEW

— DRAFT REVISIONS -
(Proposed Effective Date: January 1, 2008)

Article 7: Elections, Campaign Finance and Lobbying
Division 40: Municipal Lobbying

§27.4001 Purpose and Intent

It is the purpose and intent of the Citv Council of the City of San Diego in enacting this

division to: ensure that the citizens of the City of San Diego have access to information about
persons who attempt to influence decisions of City government through the use of paid
lobbvists: establish clear and unambiguous registration and disclosure reguirements for
lobbyvists in order to provide the public with relevant information regarding the financing of
lobbvists and the full range of lobbving activities: prohibit repistered lobbyists from exerting
improper influence over City Officials or from placing City Officials under personal obligation
to lobbyists or their clients: promote transparency concerning attempts to influence municipal
decisions: avoid corruption and the appearance of corruption in the City’s decision-making
processes: regulate lobbying activities in a manner that does not discourage or prohibit the
exercise of constitutional rights; reinforce public trust in the inteprity of local government: and
ensure that this division is vigorously enforced.

§27.4002 Definitions

All defined terms in this Divister division appear in italics. The-firstletter of each-term-defned

in-this Divisioniscapitalized: Unless the context otherwise indicates, the deﬁned terms have
the meanings set forth below.

“Aetivity-Expense” Activity Expense means any Payment payment made to, er-berefitiag or on
behalf of, any City Official or any member of a Ciry Official’s immediate family, erade-by a

Lebbyesf lobbyzst lobbvmg f irm, or or,qamzanon lobbvzst %%viﬁ&qaense—beﬁeﬁ%s—a-@{y
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anyenses—AcnvzrV expenses mclude gy’ts meals heaefaﬂa— consultmg fees salanes and any
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0G rm of Cempensation compensation to a City Official or a City Official’s immediate
but do not include campaign contributions.

“Agent- Agent means a Rersor person who acts on behalf of any other Persor person.
““Agent™ Agent includes a Persen person who acts on behalf of a Lebbyist lobbyist,

Candidate means any individual who is holding, or seeking to hold, elective City o'fﬁ.ce.

Gy City means the City of San Diego or any of its organizational subdivision-effice;or
beard subdivisions. agencies, offices, or boards efthe-City.

“City-Board” City Board includes the boards of directors of all Cizy agencies, and any board,
commission, committee, or task force of the City established by action of the Cizy Council
under authority of the Cizy Charter, Municipal Code, or Council resolution, whose members

are required to file a statement of economic interests pursuant to the California Political
Reform Act of 1974, as amended.

City Official means any of the following officers or emplovees of the Cify. which includes all

City agencies: elected officeholder; Council staff member; Council Committee Consultant;
Assistant City Attorney: Deputy City Attorney; General Counsel; Chief, Assistant Chief;
Deputy Chief: Assistant Deputy Chief; City Manager; Assistant City Manager: Deputy City
Manager: Treasurer; Auditor and Comptroller; Independent Budeet Analvst: City Clerk: Labor
Relations Manager; Retirement Administrator; Director; Assistant Director; Deputy Director;

Assistant Deputy Director; Chief Executive Officer; Chief Operating Officer; Chief Financial
Officer; President; and Vice-President, City Official also means any member of a Cify Board,

“Chient—- Client means

any person who provides compensation to a lobbying firm for the pumose of influencing a
municinal decision,_ and any person on whose behalf lobbving activities are performed by a

lobbying firm.
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00 (\ 6 % Client includes any person that retains a lobbying firm to engage in lobbving activities
’ pursuant to a contingency agreement. .

(b)Y Ifacoalition or membership organization is a client, a member of that coalition or
organization is not also a client unless that member paid. or agreed to pay, at least
$1.000 to the lobbying firm for lobbving activities performed on behalf of the
coalition or orgamzation with regard to a specific municipal decision. For purposes of
this subsection. if 2 member is an individual, pavments by that individual’s immediate
family are attributable to that individual member.

f

“Compensation— Compensation means any economic consideration for services rendered or to
be rendered. Compensation does not include ;-other-than reimbursement for travel expenses.

Contact means the act of engaging in a direct communication with a City Official for the
purpose of influencing a municipal decision. For purposes of this definition:

(a) each discussion with a Citv Official regarding a different municipal decision is
considered a separate contact,

{b) each discussion regarding a municipal decision with a City Official and members of
that official’s immediate staff, or with multinle immediate staff members of the same
Citv Official, is considered a separate contact: :

() each substantially similar communication, regardliess of whether it 1s made by letter,
e-mail, or facsimile. pertaining t6 one or more municipal decisions to one or more
City Officials is considered a separate contact for each municipal decision.

“Direct Conmmunication— Direct communication means:

(a) talking to (either by telephone or in person); or

(b) corresponding with (either in writing or by electronic transmission or facsimile
machine).

o : ; e r
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Enforcement Authority means the City of San Dlego EtthS Cornrmssmn. Nothmg in thls article

limits the authority of the City Attorney. any law enforcement agency, or any prosecuting
attorney to enforce the provisions of this article under anv circumstances where the City
Attomey, law enforcement agencv, or prosecuting attornev otherwise has lawful authority to
do so.

Expenditure lobbyist means any person who makes expenditures for public relations. media
relations, advertising, public outreach. research, investigation, reports. analyses, studies. or
similar activities designed to influence one or more municipal decisions. to the extent that such
payments total $5.000 or more within a calendar quarter. An expenditure is made on the date a
payment is made or on the date consideration. if any. is received by the expenditure lobbyist,
whichever is earlier. Expenditures for lobbying activities reported by a lobbving firm or
arcanization lobbvist on a quarterlv disclosure renart shall not he considered for nurnases of
calculating the $5,000 threshold.

Fundraising activity means soliciting, or directing others to solicit, campaign contributions
from one or more contributors, either personally or by hosting or sponsoring a fundraising

event, and either (a) personally delivering $1.000 or more in contributions to a candidate or to
a candidate's controlled committee. or (b) identifving oneselfto a candidate or a candidate 's
controlled committee as having any degree of responsibility for $1.000 or more in
contributions received as a result of that solicitation

Gift means any pavment that confers a personal benefit on the recipient, to the extent that
consideration of equal or greater value is not recsived and includes a rebate or discount in the
price of anything of value unless the rebate or discount is made in the regular course of
business to members of the public. Any person, other than a defendant in a criminal action,
who claims that a pavment is not a gift by reason of receipt of consideration has the burden of
proving that the consideration received is of equal or greater value. Gifts are subject to the
exceptions set forth in Municipal Code section 27.3525.

Immediate family means an individual’s spouse or registered domestic partner, and any
dependent children.

“influencing-a-municipal-decision= Influencing a municipal decision means affecting or
attempting to affect any action by a City Official on one or more Municipal-Decisions
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Q 0 0 &Maml decisions by any method, including promoting, supporting, opposing, or seeking to
modify or delay such action. “Influencing-a-municipaldecision— Influencing a municipal

decision also includes providing information, statistics, analysis, or studies to a City Official.

“Lobbying” Lobbying means Direct-Communieation direct communication with a City Official
for the purpose of InflueneingaMunicipal Deeision-influencing a mumczpal decision on behalf

of any other person.

Lobbying activities means the following and similar activities that are related to an attempt to
influence a municipal decision: (a) lobbying; (b) monitoring municipal decisions: (c) preparing
testimony and presentations; (d) engaging in research. investigation, and fact-gathering: (e)
attending hearings: (f) communicating with clients: and (&) waiting to meet with Citv Officials.,

Lobbying entity means anv lobbving firm,_ organization lobbyist; or expenditure lobbvist.

Lobbving firm means any entity that receives or becomes entitled to receive any amount of
monetary or in-kind compensatiorn to engage in lobbying activities on behalf of any other
person, and that has at least one direct communication with a City Official for the purpose of
influencing a municinal decision. A lobbying firm includes any entity that eneaces in lobbying

activities on behalf of another person pursuant to a contingency fee agreement.

Lobbyist means anvy individual who engages in lobbying activities on behalf of a client or an
organization lobbvist,

Ministerigl action means any action that does not require a City Official to exercise discretion
concerning any outcome or course of action. A ministerial action includes. but is not limited
to. decisions on private land development made pursuant to Process 1 as described in Chapter
11 of the Municipal Code.

~Municipal-Deeision Municipal decision includes:

(a) the drafting, introduction, consideration, reconsideration, adoption, defeat, or repeal
of any ordinance or resolution; and

(b) the amendment of any ordinance or resolution; and

{c) areport by a City Official to the City Council or a Cizy Council Committee; and
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(d) contracts; and

000608

(e) quasi-judicial decisions, including:

(1) any decision on a land development permit, map or other matter decided
pursuant to Process 2 through 5 as described in Chapter 11 of this Municipal
Code; and :

(2) any grant of, denial of, modification to, or revocation of a permit or license
under Chapter 1 through 10 of this Municipal Code; and

(3) any declaration of debarment as described in Chapter 2, Article 2, Division 8,
of this Municipal Code; and

(f) any other decision of the City Council or a City Board,

Organization lobbyist means any business or organization, including anv non-profit entity, that
provides compensation to one or more employees who have a total of 10 or more separate
contacts with one or more City Officials within 60 consecutive calendar days for purposes of
lobbying on behalf of the organization lobbyist. An emplovee of any parent or subsidiary of the
business or organization is considered an emplovee of that entity. “Employees” of an

organization lobbvist include the owners, officers, and emplovees of the business or
organization. -

82044, Payment means a pavment, distribution, transfer. loan, advance, deposit, gi% or other
rendering of moneyv, property. services. or anvthing else of value, whether tangible or
intangible,
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0 0 0 G—Q’gfeﬁ— Person means any individual, business entity, trust, corporatlon association,

§27.4004

committee, or any other organization or group of persons acting in concert.

“Pyblic-Hearing— Public hearing means any meeting as defined by the Ralph M. Brown Act
where a public record is kept of who spoke and who was represented by a lobbyist testifying at
that hearing.

“Pyubliec-Official™ Public official means an elected or appointed officer or employee or

officially designated representative, whether compensated or not, of the United States or any of
its agencies; the State of California; the City; any political subdivision of the State, including
counties and districts; or any public corporation, agency, or commission.

“Travel Expenses— [ravel expenses means reasonable expenses for fransportation plus a
reasonable sum for food and lodging.

Exceptions

The following persons and activities are exempt from the requirements of this division:

(a) aPublie-Official public official acting in his or her official capacity and any government
employee acting within the scope of his or her employment;

(b) any newspaper or other regularly published periodical, radio station, or television station
(including any individual who owns, publishes, or is employed by any such newspaper,
periodical, radio station, or television station) that in the ordinary course of business
publishes news items, editorials, or other comments or paid advertisements whieh that
directly or indirectly urge action on a Munisipal-Deeisien municipal decision, if such
newspaper, periodical, radio station, er television station, or individual engages in no

other activities to Influence-a Municipal Decision influence a municipal decision; and

(c) any Person person whose sole activity includes one or more of the following, unless the
activity involves direct communication with a member of the City Council or 2 member

of the Cizy Council’s immediate staff:

(1) to submit a bad on a competitively bid contract;
(2) to submit a written response to a request for proposals or qualifications;

(3) to participate in an oral interview for a request for proposals or qualifications;
Or,

(4) to negotiate the terms of a contract or agreement with the Gity City, once the
City City has authorized either by action of the ity City Council, City City
Manager, or voters, entering an agreement with that Persen person whether
that Person person has been selected pursuant to a bid, request for proposals
or qualifications, or by other means of selection recognized by law.

(5) to communicate in connection with the administration of an existing contract
between the person and the Ciry.
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(d) anyrequest for advice regarding, or for an interpretation of, laws, regulations. City
0_ 0 0 6 1 0 approvals, or policies:

-

(e) anycommunication by an attorney with regard to his or her representation of a party or
potential party to pending or actual litigation, or to a pending or actual administrative
enforcement proceeding, brought by or against the City. or City agent, officer. or

employee;

(f) anycommunication conceming a ministerial action;

>

anv communication concerning the establishment, amendment. administration.
implementation., or interpretation of a collective bargaining acreement or memorandum
of understanding between the City and a recognized emplovee organization. or

concerning a proceeding before the Civil Service Commission;

(h) any communication concerning management decisions regarding the working conditions

of represented employees that clearly relate to the terms of collective bargaining
apgreements or memoranda of understanding pursuant to (g) above:

(i) solely regponding to questions from any City Official, or providing oral or written

information in response to a subpoena or as otherwise compelled by law:

(1) solelv appearing as a speaker at. or providing written statements that become part of the
record of, a public hearing:

(k) any direct response to an enforcement proceeding with the Cizy.

(1) the provision of purely technical data or analysis to a City Official by an expert. 5o long
as the expert does not otherwise engage in direct communication for the purpose of
influencing a municipal decision. This subsection is intended to be interpreted in a
manner consistent with title 2. section 18239(d)(3){A) of the California Code of

Regulations.

(m) the publishing of any information on an Internet website that is accessible to the general
public. '
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§27.4006

§27.4007

§27.4009

Activity Expense on Behalf of Client

An Aetivity-Expense activity expense shall be considered to be made on behalf of a Shient client
if the Glient client requires requests, authorizes, or reimburses the expense.

Registration Required

(a) A-Lobbyist Every lobbying firm and organization lobbyist is required to register with the

City Clerk no later than ten (163 calendar Days days after qualifying as a Lebbym
lobbving firm or organization lobbyist.

Lobbymg fzrms and orgamzarzon lobb)gzsts shall ﬁle thelr reggstratlon form
" with the City Clerk. using forms provided by the City Clerk.

((c) Nothing in this division precludes an individuat entity from registering as élebbyisf
lobbying firm or organization lobbyist prior to qualifying as such.

(d) An entity that registers as a lobbying firm or organization lobbyist retains that status

through January 5 of the following calendar year unless and until it terminates that status
in accordance with section 27.4022. An entity that continues to gualify as a lobbving firm

or organization lobbvist on J anuary 5 shall renew that registration on or before Japuary
15 of each vear.

Contents of Lebbyist’s Registration Form
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(1) the lobbying firm's name, address, and telephone number,

(2) the name of each individual emploved by the lobbying firm:

(A) who has engaged in lobbving the City within the previous 30 calendar days, or

{B) who the lobbying firm reasonably anticipates will engage in Jobbying the City
in the future.

@ a listing of all owners, officers. and lobbyists of the lobbying firm who engaged in
Jfundraising activities for a current elected City Official during the two vear period
preceding the filing date, along with the name of each applicable City Official.

Notwithstanding the requirements of this subsection, lobbying firms have no
obliration to report fundraising activities that took place prior to January 1. 2007.

(4) alisting of all owners, officers, and lobbyists of the lobbying firm who personally
provided compensated campaign-related services to a current elected City Official

during the two vear period preceding the filing date, along with the name of each
applicable City Official. Notwithstanding the requirements of this subsection,

lobbving firms have no obligation to report campaien-related services that were
rendered prior to January 1, 2007.

(5) alisting of all owners. officers. and lobbvists of the lobbving firm who personally
provided compensated services under a contract with the City during the two year
period preceding the filing date, along with the name of the Ciry department,
agency, or board for which the services were provided. Notwithstanding the
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(6)

9)

requirements of this subsection. lobbying firms have no obligation to report
compensated services provided prior to January 1, 2007.

for each client for whom the lobbving firm engapes in lobbyving activities:

(A) the client’s name. business or mailing address, and telephone number: in
addition, if the client is a coalition or membership organization, include the

name, business or mailing address, and telephone number of each member
who also qualifies as a client under section 27.4002,

(B) aspecific description of each client in sufficient detail to inform the public of
the nature and purpose of the client s business; and,

(C) the specific municipal decision(s) for which the lobbying firm was retained to
represent the client. or a description of the type(s) of municipal decision(s) for
which the lobbying firm was retained to represent the client, and the
outcome(s) sought by the client;

staiements bv a duly authorized owner or officer of the lobbying firm that he or she:

(A) reviewed and understands the requirements of Division 40 governing
municipal lobbying: and,

(B) reviewed the contents of the registration form and verified under penalty of
perjury that based on personal knowledge or on information and belief. that he
or she believes such contents to be true, correct, and complete,

the printed name, title, and original signature of the individual making the
statements required bv subsection (2)(7).

anv other information required by the Enforcement Authority or the Ciry Clerk
consistent with the purposes and provisions of this division.

Every organization lobbvist shall file with the City Clerk a registration form that contains

the following information:

 the organization lobbyist’s name. address, and telephone number,

a specific description of the organization lobbyist in sufficient detail to inform the
public of the nature and purpose of its business.

the name of each owner. officer, and emplovee of the organization lobbyist who is
authorized to lobby City Officials on behalf of the organization lobbyist,

the fotal number of lobbving contacts with City Officials made on behalf of the
oroanization lobbvist by the oreanization lobbyist ‘s owners, officers. or emplovees
during the 60 calendar days preceding the filing date,
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0G0 61 4 (5) adescription of each municipal decision the organization lobbyist has sought to
‘ influence during the 60 calendar davs preceding the filing date; and the outcome
sought by the oreanization lobbvist. ' '

(6) alisting of all owners, compensated officers. and lobbyists of the organization

' lobbvist who engaged in fundraising activities for a current elected City Official
during the two vear period preceding the filing date, along with the name of each
applicable City Official. Notwithstanding the requirements of this subsection,
oreanization lobbvists have no obligation to report fundraising activities that took
place prior to January 1, 2007,

(7) alisting of all owners, compensated officers, and lobbyists of the organization
lobbyist who personally provided compensated campaign-related services to a
current elected City Official during the two_vear period preceding the filing date,
along with the name of each applicable City Official. Notwithstanding the

requirements of this subsection, organization lobbyists have no obligation to report
campaign-related services that were rendered prior to January 1, 2007.

(8) alisting of all owners, compensated officers. and lobbyists of the organization
lobbyist who personally provided compensated services under a contract with the

City during the two year period preceding the filing date, along with the name of the
City department. agency, or board for which the services were provided.
Notwithstanding the requirements of this subsection, oreanization lobbyists have no

obligation to report compensated services provided prior to January 1, 2007,

(9) statements by a duly authorized owner or officer of the organization lobbyist that he
or she: '

(A) reviewed and understands the requirements of Division 40 govemning
municipal lobbying: and,

(B) reviewed the contents of the registration form and verified under penalty of

perury that based on personal knowledge or on information and belief, that he
or she believes such contents to be true, correct, and complete.

(10) the prnted name, title, and original signature of the individual making the
statements required by subsection (b}(9).

(11) any other information required by the Enforcement Authority or the City Clerk
consistent with the purposes and provisions of this division.

§27.4010 Lobbyist-und-Client Registration Fees
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At the time a lobbying firm registers pursuant to section 27.4007. the lobbvine firm shall

pay an annual registration fee based on the number of lobbyiszs identified on its

recistration form, plus an annual client registration fee for each client identified on the
registration form.

(1) A lobbving firm that initiallv gualifies to register during the last quarter of a
calendar vear (October through December) pursuant to section 27.4007 shall pay

prorated registration fees.

(2) When a lobbying firm adds a lobbyist subsequent to the lobbving firm’s initial
registration. the lobbving firm shall pav an additional lobbyist registration fee when
filing its amended registration form as required by section 27.4012.

(3) When alobbving firm acquires a client subsequent to the lobbving firm s initial
registration, the lobbying firm shall pay an additional client registration fee when
filing its amended registration form as required by section 27.4012.

(4) For the purpose of determining client registration fees. a coalition or membership

organization shall be considered a single client,_even if one or more of its members
alsa cualify as clients under section 27.4002.

(5) Registration fees may be paid or reirnbursed by a client,

At the time an organization lobbyist registers pursuant to section 27.4007. the
organization lobbyist shall pay an annual organization lobbyist registration fee.

(1) An organization lobbyist that initially qualifies to register during the last quarter of

a calendar vear (October through December) pursuant to section 27.4007 shall pav a
prorated registration fee.
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600 61 6 (20 An organization lobbyist shall pay a single registration fee regardless of the number
of its owners. officers, and emplovees who engage in lobbyving activities.

(c) All registration fees shall be set by the City Council based upon the recommendation of

the City Clerk. The Cizy Clerk shall from time to time recommend fee amounts to the Ciry
Council that reflect, but do not exceed, the Citv's costs of administering the filing

requirements set forth in this division. A copy of the fee schedule shall be filed in the rate
book of fees on file in the office of the City Clerk.

§27.4012  Amendments to Registration Form

' Exceptas-providedinSecton27-4015(b); Within ten calendar days of any change in the

information required on their registration forms, Lebbyists lobbving firms and organization

lobbyists shall file amendments to their registration fersr forms, with-the next-guarterly
dise}es&rﬁepeft—aﬂd—shan-daselese—aﬂy dlSClOSlng the change in information required-enthe

§27.4015 Quarterly Disclosure Report Required

(2) Lobbyists Lobbying firms and organization lobbyists shall file quarterly disclosure reports
for every calendar quarter during which they retain their status as a Lobbyist lobbying
firm or organization lobbyist.

®)

Seeﬁea—"—’r’—4999- Expendzrure lobbv:srs shall ﬁle quarterlv d15closure reports for every
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calendar guarter in which thev qualify as expenditure lobbyists. An entitv has no filing

OQ 0 61 7 obligations as an expenditure lobbvist for any calendar guarter in which it does not meet

§27.4016

§27.4017

the definition of an expendtzure lobbvist.

lobbvm,q em‘:ty shall ﬁle its quartcrlv d1sclosu.re renort w1th the Czty Clerk using forms
provided by the City Clerk.

Filing Deadline for Quarterly Disclosure Report

Lebbyists Lobbying entities shall file quarterly disclosure reports with-the-Cis-Clerle-with-the
Lobbyist-s-orngnal-signature; no later than the last Day day of the months of April, July,

October, and January. Lebbyists Lobbying entities shall disclose the information required by
Section section 27.4017 for the calendar quarter immediately prior to the month in which the
report is required to be filed.

Contents of Lebbyist’s Quarterly Disclosure Report
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(a) Each lobbying firm s quarterly disclosure report shall contain the following information:

(1) the lobbying firm s name, address, and telephone number.

(2) the name, business or mailing address, and telephone number of each client
represented by the lobbying firm during the reporting period (except that if the
client is a coalition or membership organization, such identifving information need
not be disclosed for anv of its members who also gualify as clients under section

27.4002), along with the following information for that client:

the specific municipal decision(s) for Which the lobbying firm represented the

client during the reporting period, and the outcome(s) sought by the client;

=

the name and department of each City Official who was subject to lobbying by
the lobbying firm with regard to that specific municipal decision:.

e ®

the name of each lobbvist emploved by the lobbving firm who engaged in
lobbving activities with regard to that specific municipal decision; and.

the total compensation that the lobbving firm became entitled to receive for

engaging in lobbying activities during the reporting period on behalf of that
client. Such compensation shall be disclosed to the nearest thousand dollars.

e

(3) anitemization of activity expenses that inciudes the foliowing:

(A) the date, amount, and description of any activity expense that exceeds $10 on
any single occasion made by the lobbying firm or any of its lobbyists during

the reporting period for the benefit of a single City Official or any member of
a City Official’s immediate family, :

the name, title, and department of the City Oficial who benefited. or whose _

immediate family benefited, from the itemized activity expense:;

the name of each lobbyist who participated in making the aciivity expense:

e B

the name and address of the pavee of each itemized activity expense; and.

B B

the name of the client. if any, on whose behalf each itemized activity expense
was made,

(4) anitemization of any campaign contributions of $100 or more made by owners,
officers, or lobbyists of the lobbying firm to a candidate or a candidate-controlled
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’ committee during the reporting period, including the date and amount of the
33061 3 contribution and the name of the candidate supported.

(5) anitemization of any campaign contributions of $100 or more made by the lpbbying
firm or anv of its owners. officers. or lobbvists during the reporting period to a
candidate-controlled commuittee that 1s organized to support or oppose a ballot
measure, including the name of the candidate, the date and amount of the
coniribution, and the name of the ballot measure committee.

(6) for each instance of fundraising activity by an owner, officer, or lobbvist of the
lobbving firm during the reporting period:

(A) the name of the owner. officer, or Jobbvist who engaged in the fundraising
activity,

(B) the name of the elected City Official or candidate benefiting from the
fundraising activity, ‘ )

(C) adescription of the ballot measure. if any:

(D) the date(s) of the fundraising activity;

(B) abrief description of the fiundraising activity: and

(F) the approximate amount of (i) all contributions personally delivered by the

owner, officer. or lobbvist to a candidate or a candidate’s controlled
committee; and (i) all contributions for which the owner, officer, or lobbvist
has identified himself or herself to a candidate or a candidate’s controlled
commitiee as having some degree of responsibility for raising.

(7) for each owner, officer. and Jobbyist of the lobbving firm who personally provided
compensated campaign-related services to a candidaie or a candidate-controlled

committee during the reporting period:

(A) the name of the owner, officer, or lobbyist who provided the services;

the car_ﬁdidate ‘s name, and the office sought by that candidate;

e [

the name of the candidate-controlied baliot measure cornmittee and a
description of the ballot measure, if applicable;

B

the approximate amount of compensation earned during the revortine period
{for the services provided to the candidate ot candidate-controlled commitice:
and,

(E) adescription of the services provided.

(8) for each owner, officer, and lobbyist of the Jobbving firm who personally provided
compensated services under a contract with the City during the reporting period:
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00 0 69 g (A) the name of the owner, officer, or Jobbvist who provided the services:
T Wi I

(B) the name of'the department. agency, or board for which the services were
provided;

(C) the approximate amount of compensation earned during the reporting period
for the services provided under the contract; and,

(D) adescription of the services provided.

(9) astatement by a duly authorized owner or officer of the lobbying firm that he or she
has reviewed the contents of the quarterlv disclosure report and verified under
penalty of perjury that based on personal knowledge or on.information and belief,
that he or she believes such contents to be true, correct. and complete.

(10) -the printed name, title, and original signature of the individual making the statement
required by subsection (a)(9).

(11} an}[' other information required by the Enforcement Authority or the City Clerk
consistent with the purposes and provisions of this division.

(b) Each organization lobbyist’s quarterly disclosure report shall contain the following

i Farrmatinm.
INIOTINALIUIL,

(1) the organization lobbyist’s full name, address. and telephone number.

(2) for each municipal decision(s) for which the organization lobbyist engaged in
lobbving activities during the reporting period:

(A) adescription of the specific municipal decision, and the outcome sought by
the organization lobbyist;

(B) the name and department of each City Official who was subject to lobbying by
the oreanization lobbvist during the reporting period with reeard to that
specific municipal decision; and

(C) the name of each owner, officer, or employee of the organization lobbyist who

engaged in lobbying activities during the reporting period with regard to that
specific municipal decision.

(D) the total number of lobbving contacts with City Officials made on behalf of
the organization lobbyist by the organization lobbvist’s owners, officers, or

emplovees with regard to that specific municipal decision during the reporting
period.

(3) an itemization of activity expenses that includes the following:

(A) the date. amount, and description of any activity expense that exceeds $10 on
any single occasion made by the organization lobbyist or any of its lobbyists
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during the repdrting period for the benefit of a single City Official or any

member of a City Official’s immediate family;

(B) the name, title, and department of the City Official who benefited, or whose
immediate family bepefited, from the itemized activity expense,

(C). the name of each lobbyist who participated in making the activity expense:
and,

(D) the name and address of the pavee of each itemized activity expense.

an itemization of any campaign contributions of $100 or more made by owners,
compensated officers, or lobbyists of the organization lobbvist to a candidate or a

candidate-controlled committee during the reporting period, including the date and
amount of the contribution and the name of the candidate supported.

an itemization of any campaign contributions of $100 or more made by the
organization lobbvist or any of its owners, compensated officers, or lobbyists during
the reporting period to a candidate-controlled committee that is organized to
support or oppose a ballot measure, including the date and amount of the
contribution and the name of the ballot measure committee.

Y +ard
for each instance of fundraising activity by an owner. compensated

lobbyist of the oreanization lobbyist during the reporting period:

(A) the name of the owner. officer, or lobbyist who engaged in the fundraisin
activity:

(B) the name of the elected City Official or candidate benefiting from the
fundraising activity. ‘

a description of the ballot measure_ if anvy:

the date(s) of the fundraising activity:

a brief description of the fundraising activity, and

BB R B

the approximate amount of (i) all contributions personally delivered by the
owner, officer, or lobbvist to a candidate or a candidate s controlied
committee: and (i) all contributions for which the owner, officer. or lobbvist
has identified himself or herself to a candidate or a candidate’s controlied
committee as having some degree of responsibility for raising.

for each owner, compensated officer, and lobbyist of the oroanization lobbvist who

personally provided compensated campaign-related services to a candidate or a
candidate-controlled committee during the reporting period: :

(A) the name of the owner, officer. or lobbyist who provided the services:

(B) the candidate’s name, and the office sought by that candidate;
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9)

{C) the name of the candidate-controlled ballot measure committee and a
description of the ballot measure, if applicable:

(D) the approximate amount of compensation eamed during the reporting period
for the services provided to the candidate or candidate-controlled committee:
and,

(E) adescription of the services provided,

for each- owner, compensated officer, and lobbyist of the oreanization lobbyist who

personally provided compensated services under a contract with the Cizy during the
reporting period:

(A) the name of the owner, officer. or Jobbyist who provided the services;

(B) the name of the department, agency. or board for which the services were
provided:

(C) the approximate amount of compensation earned during the reporting period
for the services provided under the contract; and,

(D)} =2 description of the services provided.

a statement by a duly authorized owner or officer of the oreanization lobbyist that

be or she has reviewed the contents of the guarterly disclosure report and verified
under penalty of perjury that based on personal knowledge or on information and
behief, that he or she believes such contents to be true, correct, and complete.

(10) the printed name, title, and original signature of the individual making the statement

required by subsection (b)(9).

(11) anv other information required by the Enforcement Authority or the City Clerk

consistent with the purposes and provisions of this division.

(¢) An expenditure lobbyist’s quarterly disclosure report shall contain the following

information:

(1) The name, address. and telephone number of the expenditure lobbyist.

(2) The name, title, address, and telephone number of the individual responsible for
preparing the report.

(3) A description of each municipal decision that the expenditure lobbyist attempted to

influence during the reporting period, and for each such municinal decision:

(A) The total expenditures the expenditure lobbyist made during the reporting

period for the purpose of attempting to influence that municipal decision. An
expenditure is made on the date a payment is made or on the date
consideration, if any, is received by the expenditure lobbvist, whichever is
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. ‘ earlier. An expenditure lobbyist need not disclose expenditures for lobbving
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|43

activities reported by a lobbving firm or organization lobbyist on a quarterly
disclosure report.

(B) The name, address. telephone number, and amount of payment for each
person who made a payment. or the promise of a payment, of $100 or more to
the expenditure lobbyist for the express purpose of funding any expenditure
1dentified in subsection (¢)(3)}(A).

{C) The outcome sought by the expenditure lobbyvist.

(4) astatement by a duly authorized owner or officer of the expenditure lobbyist that he
or she has reviewed the contents of the quarterly disclosure report and verified
under penalty of perjury that based on personal knowledge or on information and
belief, that he or she believes such contents to be true, correct. and complete.

(3) the printed name. title, and original signature of the individual making the statement
required by subsection (c)(4).

(6) any other information required by the Enforcement Authoritv or the City Clerk
consistent with the purposes and provisions of this division.

.
Amendments g Quarterhy Disclasurs B

Anv lobbying entity that discovers incomplete or inaccurate information in a quarterly
disclosure report that it filed with the City Clerk shall, within ten calendar days of the
discovery, file an amended guarterly disclosure report with the City Clerk disclosing all
information necessary to make the report complete and accurate.

§27-4018 27.4019 Aceountability Retention of Records

§27.4022

In addition to any other requirement of this division, every Lobbyist lobbying entity shall retain
for a period of five years all books, papers, and documents necessary to substantiate the
quarterly disclosure reports required to be made under this division.

Termination of Lebbyist Status as Lobbving Firm or Organization Lobbyist

An-individual-whoe A lobbving firm or organization lobbvist that ceases being a Lebbyﬁf
lobbying entity shall notify the City Clerk of this status upon the quarterly disclosure report
form provided by the City Clerk. Upon terminating, the individual lobbying firm or
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§27.4024

oreganization lobbyist shall report the any information required in-Seetien by section 27.4017

@ @G]gtz@amﬁ—&ﬁfepeﬁeé has not been reported since he its last quarterly disclosure report.

Other Obligations of a-ebbyist- Individual Lobbvists

sha«l—l— Every lobbvzst sha.ll

(a)

(b)

©

(d)

(e

®

d1sclose h15 or her status as a Lebbﬁef lobb;gzst toa Cuj) Oﬁiczal before pfewé-kﬁg

Ea@aﬁ%—the—éw%a%s&afﬁe%eeﬁeﬂw makmg any actzvzry expense to,
or for the benefit of, that City Official or that City Official's immediate family:

abstain from doing any act with the purpose or intent of placing a City Official under

personal obligation to the Lebbyist lobbyist, or to the Lebbyists lobbyist's employer or
Client client;

correct, in writing, any misinformation given to a City Official, specifying the nature of
the misinformation;

not deceive or attempt to deceive a City Official as to any material fact pertinent to any
pending or proposed Mumicipal-Desision municipal decision; -

not cause any communication to be sent to a City Official in the name of any fictitious

Person person, or in the name of any real Person persons-except-wath without the consent -
of such real Person person; and

not attempt to evade the obligations in this section through indirect efforts or through the
use of Agents agents, associates, or employees.

Employment of City Official or Employees by Lebbyist-Lobbving Entity

If anvy lobbying entity employs or retains a current City Official or City emplovee, or any

member of that official’s or emplovee’s immediate family, that lobbying entity shall file a

written statement with the City Clerk within ten calendar days after such employment

commences. This statement shall set forth the name of the individual emploved. the date the
individual was first emploved by the lobbving entiry. and the individual’s position. title, and

department in the City.
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§27.4030  Gifts from Lobbving Entities and Lobbyists

0 ﬂ@ @t =1t is unlawful for a lobbying firm or any of its lobbyists to make a mﬁ act as an geent or

“intermediary in the making of a giff, or arrange for the making of a giff if:

1)
2)

the gift is given to a City Official, and

the aggregate value of all gifts from the lobbying firm and its lobbvists to that City
Official exceeds $10 within a calendar month. :

(b) Itisunlawful for a organization lobbvist or any of its Jobbyists to make a giff, act as an

agent or intermediary in the making of a giff, or arrange for the making of a gift if:

1

the gift is given to a City Official, and

(2) the aggregate value of all gifts from the organization lobbvist and its lobbyists to that

City Official exceeds $10 within a calendar month.

{c) For purposes of this section, an entity or individual “arranges for the making of a giff” if

the entity or individual, either directly or through an agent, does anv of the following:

M
2

(6)

delivers a gift to the recipient;

acts as the representative of the donor, if the donor is not present at the occasion of a
oift, except when accompanving the recipient to an event where the donor will be

present;

invites or sends an invitation to an intended recipient regarding the occasion of a gift:

solicits responses from an intended recipient concerning his or her attendance or
nonattendance at the occasion of a giff;

is designated as the representative of the donor to receive responses from an intended

recipient concerning his or her attendance or nonattendance at the occasion of a gift;
or,

acts as an intermediary in connection with the reimbursement of a recipient's
expenses.

§27.4025 §27.4040 Powers and Duties of the City Clerk

(a) Upon receipt of a written request, the City Clerk may issue a notice of registration
p p q
requirements-filing oblipations to any Perseor person whom a City Official or any other
Y

Person person has reason to believe should be-registered file a registration form or
quarterly disclosure report under this division. Before sending the notice, the Clerk:

(1) shall require the City Official or Person person making the request to provide a

written statement of the factual basis for the belief; and,

(2) shall determine whether sufficient facts exist to warrant sending the notice.
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Any indisddual person who in good faith and on reasonable grounds believes that he, ez

0G0 62 6 she, or it is not required to comply with the provisions of Seetien sections 27.4007 or
27.4015 by reason of being exempt under any provision of this division shall not be
deemed to have violated the provisions of Sestien274607 these sections if, within ten
(103 Days calendar days after the City Clerk has sent specific written notice, the
individual person either complies with the requirements of this division, or furnishes
satisfactory evidence to the Clerk that he, er she, or it is exempt from registration filing
obligations.

(c) As soon as practicable after the close of each quarter, the City Clerk shall complete a
summary of the information contained in registration forms and quarterly disclosure
reports required to be filed under the provisions of this division. This summary shall be
forwarded to the Mayor, ané City Council, and the Enforcement Authority.

(d) The City Clerk shall preserve all registration forms and quarterly disclosure reports
required to be filed under this division for a period of five years from the date of filing.
These registration forms and quarterly disclosure reports shall constitute part of the
public records of the Clerk’s office, and shall be open to public inspection. Copies shall
be made available by the Clerk upon request and payment of any lawful copy charges.

(e) The City Clerk shall report apparent violations of this division to the Enforcement
Authority.

() The City Clerk shall have the power to adopt all reasonable and necessary procedures to
implement this division.

§27-4026 §27.4041 Inspection of Forms and Reports

(a) The City Clerk shall inspect, or cause to be inspected, each registration form and
quarterly disclosure report filed under this division within twenty-263-wotldng Days
thirty calendar days after the filing deadline. The Clerk shall notify an individuat entity to
file a registration form or quarterly disclosure report under this division if it appears that
the individual entity has failed to file as required by law or that the registration form or
quarterly disclosure report filed by the individual entity does not conform to law.

(b) Any individual entity notified to file an original or amended registration form or quarterty
disclosure report shall file the form or report by the deadline imposed in the notification
from the Clerk.

8§27.4045 Online Disclosure of Forms and Reports

(a) Itisthe intent of the City to implement an electronic filing system that facilitates the
disclosure of lobbving activities engaged in by lobbying entities, When a practical and
financially feasible electronic filing system has been implemented by the City Clerk, the
provisions of this section shall be in effect.

(b) Every lobbving entity required to file a registration form or guarterly disclosure report

pursuant to this division shall use the City Clerk’s electronic filing system to file online
such forms or reports.
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(d)

Every lobbving entity shall continue to file a paper copv of each form or report with the
Citv Clerk. The paper copv shall continue to be the original form or report for audit and
other legal purposes.

The information contained on a form or report filed oﬁline shall be the same as that
contained on the paper copy of the same form or report that is filed with the Ciry Clerk.

$27.4027 §27.4050 Enforcement Authority: Duties, Complaints, Legal Action, Investigatory Powers

()

(b)

~~
L¢]
S’

(d)

Any Person person who believes that violation of any portion of this Biwisier division
has occurred may file a complaint with the Enforcement Authority.

The Enforcement Authority shall have such investigative powers as are necessary for the
performance of the duties prescribed in this Bivisien division. The Enforcement Authority

may demand and shall be furnished reeords-of Lobbying Aeﬁwgmﬁ&
expenses-atany-Bne: any records that may prove or disprove the accuracy of information

contained in a registration form or guarterly disclosure report. In the event that there is a
claim that anv such records are entitled to protection from disclosure under the attomey-
client privilege, the Enforcement Authority shall be provided with sufficient

documentation to verify the information to which the City is entitled under California
Business and Professions Code section 6009.

a pufnvr-nm AMt 1 Aate

I J.I.u.« Lujorecemoni .Auun.u: 15 )' auclll u.\.«l.ur“lluc wum.ucl

forms and reports have been filed as required and, if so, whether they conform with to the
requirements of this Divisien division.

The Enforcement Authority may elect to enforce the provision of this Bisdsien division
administratively pursuant to Chapter 2, Article 6, Division 4, or may otherwise
recommend or refer enforcement actions to the City Attorney or other law enforcement
agency with jurisdiction.

§27.4028 §27.4055 Violations, Penalties and Defenses

(a)

(b)

(c)

Violations of this division may be prosecuted as misdemeanors subject to the fines and
custody provided in San Diego Municipal Code section 12.0201. The Cify may also seek
injunctive relief and civil penaltles in the Supenor Court pursuant to Mummpal Code
section 12.0202, e He-BRY-adn th : th :
In addition, if the matter 1§ _pursued bv the Enforcemenr Aurkoritv as an adm1mstrat1ve
matter. any person found in violation is subject to the administrative penalties provided
for in Chapter 2, Article 6, Division 4.

In addition to any other penalty or remedy available, if any individual lobbying entity
fails to file any registration form or quarterly disclosure report required by this division
after any deadline imposed by this division, that individual Jobbying entity shall be liable

to the City of San Diego in the amount of ten-delars($10} per Bay calendar day after the
deadline until the report is filed, up to 2 maximum amount of $100.

Provisions of this division need not be enforced by the City Clerk if it is determined that

the late filing was not willful and that enforcement of the penalty would not further the
purposes of this division.
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0 OO @2 g’rovisions of this division shall not be waived if a registration form or quarterly

(e)

disclosure report, or an amendment to correct any deficiency in a registration form or /
quarterly disclosure report, is not filed by the deadline imposed in the notification from
the City Clerk of the filing requirement.

Any limitation of time prescribed by law within which prosecution for a violation of any

part of this division must be commenced shall not begin to run until the City s discovery
of the violation.
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600629 4 THE CITY OF SAN DIEGO
ETHICS COMMISSION

FACT SHEET: “"AM | A LOBBYIST?”

The City’s Lobbying Ordinance imposes registration and reporting requirements on lobbying firms,
organization lobbyists, and expenditure lobbyists. Lobbying firms and organization lobbyists are entities
that employ at least one individual lobbyist. This fact sheet is designed to assist individuals with
determining whether or not they are lobbyists, and accordingly, whether the firm, business, or
organization they work for is required to register with the City Clerk and report lobbying activities. This
fact sheet is designed to offer general guidance to prospective lobbyists, but-should not be considered a
substitute for the actual language contained in the Lobbying Ordinance.

GENERAL RULES

% A “lobbyist” is defined in the City’s Lobbying Ordinance as any individual who engages in “lobbying
activities” on behalf of a client or on behalf of an organization lobbyist.

% The most important part of “lobbying activities” is lobbying itself, which occurs when an individual has
a direct communication (e.g., meeting, talking on the telephone, sending a letter or e-mail) with a City
Official for the purpose of influencing a municipal decision.

%+ Other “lobbying activities” include monitoring municipal decisions, preparing testimony and
presentations, engaging in research, performing investigations, gathering facts, attending hearings,
communicating with clients, and waiting to meet with City Officials, to the extent that such activities are
related to influencing a municipal decision.

% The term “City Official” does not include all City employees. The following positions are “City
Officials” under the Lobbying Ordinance (keep in mind that the “City” includes the City’s agencies,
such as CCDC, SDDPC, etc.):

Elected officeholder Council staff member Council Committee Consultant
Assistant City Attorney Deputy City Attorney General Counsel

Chief . Assistant Chief Deputy Chief

Assistant Deputy Chief ‘ Treasurer Auditor and Comptroller
Independent Budget Analyst City Clerk Labor Relations Manager
Retirement Administrator Director Assistant Director

Deputy Director Assistant Deputy Dlrector Chief Executive Officer

Chief Operating Officer Chief Financial Officer President

Vice-President

“ City Officials also include the mcmbers of any City board, commission, or comrmttee who are required
to file Statements of Economic Interests.

< If you are a lobbyist, then the firm, business, organization that you own or work for may be required to
register with the City Clerk. The type of registration depends on whether the lobbying is done on behalf

of clients (register as a “lobbying firm™) or on behalf of the entity you own or work for (rcglster as an
“organization lobbyist™).
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% There is a third type of lobbying entity ~ the expenditure lobbyist. These lobbyists do not register
annually, but are still required to file Quarterly Disclosure Reports with the City Clerk when they make
Osg s designed to indirectly influence municipal decisions through methods such as public
1ations, mmedia relations, advertising, public outreach, research, investigation, reports, analyses, and
studies (instead of having direct contacts with City Officials). Please see the Fact Sheet on Expenditure
Lobbyists for additional information.

< There are a number of exceptions to the Lobbying Ordinance that may be applicable to a prospective
lobbyist. For a complete list of all the exceptions, please refer to the Fact Sheet on Exceptions to the
Lobbying Ordinance,

REGISTRATION - LOBBYING FIRMS

% If you work for a firm that has clients, and you atternpt to influence a municipal decision on behalf of a
client in exchange for compensation, then your firm must register with the City Clerk as a “lobbying
firm” as soon as it has at least one instance of lobbying a City Official.

%+ For example, McGruder & Sons is a law firm that specializes in land nse litigation. On one occasion, it
contacts a City Official for the purpose of influencing an upcoming land use matter on behalf of one of

- its clients. Because McGruder & Sons is paid to influence municipal decisions on behalf of a client, it
must register with the City Clerk as a “lobbying firm.”

<+ Note that in the above example registration would be required even if the client had not yet paid
McGruder & Sons for the lobbying. If the firm is entitled to be paid for lobbying, including an
entitlement that is contingent on a particular outcome, then that firm is a “lobbying firm.”

% As indicated by the above example, attorneys are not exempt from tfie City’s Lobbying Ordinance.

*
0.0

Firms must register with the City Clerk within ten calendar days of qualifying as a “lobbying firm.”
REGISTRATION - ORGANIZATION LOBBYISTS

% If you own or work for a business or organization, including a non-profit or charitable organization, and
your lobbying activities are performed on behalf of your business or employer (and not on behalf of
outside clients), then that business or employer may be an “organization lobbyist.” It will qualify as an
“organization lobbyist” if its compensated owners, officers, or employees have a total of 10 or more
separate lobbying contacts with City Officials within any 60 consecutive calendar day period.

<+ For example, Quality Wireless is a business entity interested in providing cellular telephone service in
the City of San Diego. Several of its employees are assigned the task of contacting City Officials to
encourage them to support the placement of cellular towers on City property. These employees have
three meetings with Council Chiefs of Staff, make six telephone calls to the Director of Real Estate
Assets, and send an identical e-mail message to all of the members of the City Council. All this activity
takes place over the course of several weeks, Because Quality Wireless had 10 lobbying contacts with
City Officials within a 60 day period, it must register with the City Clerk as an “organization lobbyist.”

X Busmcsses and orgamzanons must register with the City Clerk within ten calendar days of qualifying as
an “organization lobbyist.”

% Under the Lobbying Ordinance’s “contacts™ rules:

v" Each meeting with a City Official regarding a single municipal decision counts as 1 contact; a x
meeting regarding 2 municipal decisions counts as 2 contacts.
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3 meeting with a City Official and a member of that official’s immediate staff regarding a single

cipal decision counts as 1 contact, even if the staff member is also a “City Official.”

A meeting with 2 City Officials regarding a single municipal decision counts as 2 contacts (unless
one of the officials is the immediate staff member of the other official).

Meeting multiple times in the same day, to discuss the same municipal decision discussed earlier in
the day, counts as ! contact.

A meeting that starts one day and finishes the next day, pertaining to the same municipal decision,
counts as 1 contact.

A meeting does not have to take place in a City Official’s office to count as a contact. A meeting
includes any soctal or political occasion, such as a lunch engagement, cocktail party, reception,
fundraiser, or similar event where an individual has direct communication with a City Official

regarding a municipal decision. A meeting also includes a chance encounter on the street if it results
in an attempt to influence a municipal decision.

Meetings with, and letter, faxes, and e-mails to, a non-City Official (i.e.,' someone whose title is not

mentioned in the above-referenced list) are not considered “contacts” for purposes of the Lobbying
Ordinance. " '

Substantially similar letters, faxes, and e-mails count as 1 contact for gach municipal decision
discussed, regardless of the number of City Officials to whom they are sent. For example, sending
the same e-mail message to 8 Councilmembers, and using that e-mail message as the sole contents of
a letter to 3 Department Directors would count as 1 contact. Note that using a different argument or
making a different point would characterize a communication as being “‘substantially different.”

Substantially different letters, faxes, and e-mails that pertain to a single municipal decision count as
1 contact for each different letter, fax, or e-mail. For example, sending 1 letter to four

Councilmembers that emphasizes financial concerns regarding a project, and sending 1 letter to three

‘Councilmembers emphasizing that project’s environmental issues, would count as 2 contacts (one

contact for each different letter).

ADDITIONAL FILING INFORMATION

*
"

In addition to filing a Registration Form, each lobbying firm and organization lobbyist must file a
Quarterly Disclosure Report with the City Clerk to report their activities during the following calendar
quarters: January through March; April through June; July through September; and October through
December. Each report must be filed with the City Clerk no later than the last day of the month that
follows the reporting period. Consult the instructions for these reports for more information.

Lobbying firms and organization lobbyists generally retain their status until January 5 of the following
year, and must renew their registration at that time (i.e., file a new Registration Form with the City
Clerk) if they continue to qualify as a lobbying entity. If, however, a lobbying firm or organization
lobbyist ceases to engage in lobbying activities in the midst of a calendar year, it may terminate its status

as a lobbying entity by filing a Quarterly Disclosure Report with the City Clerk and reporting all of its
activity to date.

If you have any questions concerning who 1s, and who is not, a “lobbyist” in the City of San Diego,
please contact the Ethics Commission at (619) 533-3476.

Rev. 12/7/06
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000633 ’ ~ THE CITY OF SAN DIEGO
]ETHICS COMMISSION

FACT SHEET ON EXCEPTIONS TO
THE LOBBYING ORDINANCE

The City’s Lobbying Ordinance imposes registration and reporting requirements for lobbying activities.
Some entities and activities, however, are exempt from these requirements. This fact sheet is designed
to offer general guidance fo prospective lobbyists with regard to factors that may exclude them or their
activities from the scope of the Lobbying Ordinance, but should not be considered a substitute for the
actual language contained in the ordinance.

*

<  The Lobbying Ordinance does not apply to a public official acting in his or her officia] capacity, or to
a government employee acting within the scope of his or her employment. Accordingly, a County

employee does not become a “lobbyist” when he or she is seeking to influence a City decision.

2

!

Communications pertaining to bidding on contracts through the City’s competitive bid process do not
generally fall within the scope of the Lobbying Ordinance. In other words, bids and responses to
requests for proposals or qualifications are not lobbying contacts. Negotiating the terms of a duly

authorized contract is also not a lobbying contact. Note, however, that this exception does not extend
to communications wﬁh a member of the City Council or a member of the City Council’s immediate

LANIOZEE Vaiull A a2 LRIl LIAiLiiALL

& The act of requesting advice or an interpretation of a City law, regulation, or policy from a City
Official does not constitute lobbying. For example, contacting the City Attorney’s Office for an
interpretation of a City law would fall outside the scope of the Lobbying Ordinance. On the other
hand, providing the City Attorney’s Office with reasons to change the language of an ordinance being
submitted to the City Council would be considered lobbying. '

< There is an attorey-litigation exception for communications involving pending or actual litigation or
administrative enforcement actions. For example, an attorney who communicates with members of the
Civil Service Commission regarding a pending civil service matter would not be engaging in
“lobbying.” Note that this exception is narrow and applies only to “pending or actual” litigation, It
does not apply to other types of contentious matters, even if it is likely that the parties involved in a
particular matter will eventually litigate their disputes. An attorney who seeks to influence a pending
land use decision by contacting a City Official, for example, would be engaging in lobbying activities.

< Communications regarding purely minijsterial actions (i.e., actions that do not require a City Official
to exercise discretion concerning an outcome) are not considered lobbying activities. For example,
making arrangements to meet with a City Official would be considered “ministerial” (although the
meeting itself could involve “lobbying”).

% Communications with City employees who are not “City Officials” are not considered lobbying
contacts. See the Fact Sheet entitled “Am I a Lobbyist?” for a list of “City Official” positions. If your
activities are limited to contacts with other types of City employees (e.g., plan checkers, engineers,
program managers, etc.) then your activities are not regulated by the Lobbying Ordinance.

% Communications concerning collective bargaining agreements [CBA] and memorandums of

understanding [MOU] between the City and a union are not considered lobbying activities. Note,
however, that if a union representative seeks to influence a municipal decision not directly related to
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the applicable CBA or MOU, then “lobbying” is taking place. For example, a union leader who meets
with the Independent Budget Analyst to influence a decision involving outsourcing of City services is

a lobb contact.
— aoosa?ag ying

A person who receives a subpoena or other legal request to provide information to the City is not
lobbying the City when he or she provides information to the City in response to that request,

A person’s direct response to an enforcement proceeding with the City does not constitute a lobbying
contact. For example, if the City inifiates a code enforcement action against a person for a noise
violation, that person does not become a lobbyist by filing a response to a notice of violation. On the
other hand, a lobbying contact would occur if that same person went outside the scope of the code
enforcement process by meeting with a City Councilmember to try to convince the Councilmember to

~ have the matter dismissed.

A person whose contact with City Officials is limited to appearing as a speaker at public hearings is
not a lobbyist. Public hearings include City Council meetings, Council committee meetings, City
board and commission meetings, and any other meeting subject to the noticing requirements of the
Ralph M. Brown Act. Note that this exemption 1s not available to individuals who also have lobbying
contacts with City Officials. For example, speaking on behalf of an employer at a public meeting
counts as a “contact” if one of the employer’s owners, compensated officers, or employees also has a
private meeting with a City Official.

Similarly, a person whose contact with City Officials is limited to submitting documents that become
part of the record of a public hearing is not a lobbyist. Note that you do not obtain this exemption
simply by scnding a document to a Councilmember or the City Clerk. For City Council meetings, the
exemption applies only to documents that the City Clerk receives and associates with an item on an
upcoming docket.

A person who provides purely technical data or analysis to a City Official does not become a lobbyist
unless he or she engages in other actions to influence a municipal decision. For example, a soils
engineer who prepares a report detailing an inspection of property that is the subject of a municipal
decision would not be “lobbying” simply by providing that report to a City Official. That same
person, however, would become a lobbyist if he or she communicated with the City Official beyond
the technical scope of the document. If, for example, the soils engineer informs a City Official of
community opposition to a project, he or she is “lobbying.”

News items, editorials, and comments made in the ordinary course of business by a newspaper,
magazine, radio station, or television station do not qualify as communications subject to the
Lobbying Ordinance. Keep in mind, however, that this exception does not preclude the possibility that
media outlets may still engage in “lobbying.” For example, if a member of a newspaper’s editorial
board contacts City Officials on behalf of the newspaper in an attempt to influence an upcoming
municipal decision, that newspaper could become an “organization lobbyist.”

Communicating through an Internet website that is accessible to the general public is not considered
lobbying. For example, the Voice of San Diego, an orline-only publication, does not become a
lobbyist when printing news stories or editorials that seek to influence the actions of City Officials. In

addition, a person writing a blog (web log) encouraging particular action by City Officials is not
lobbying so long as that blog is accessible to the general public.

If you have any questions concerning exemptions to the City of San Diego’s Lobbying Ordinance,

please contact the Ethics Commission at (619) 533-3476.

Rev, 12/7/06
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THE CITY OF SAN DIEGO

ETHICS COMMISSION

COMPARISON OF LOBBYING LAWS — REGISTRATION'THRESHOLD

S5£9000

2 5 B ek T s %
Contract $2,6 $1,000 within 3 $3,200 in a calendar | $0 (Any attempt | $2,000 in a calendar
lobbyist calendar quarter consecutive months quarter or 25 to influence a month or 1/3 of time

contacts within 2 County decision in calendar month
consecutive months by anyone who
makes personal or
telephone contact
with County
official)
Organization $2,625ina 10 contacts with 30 compensated hours | 25 contacts within 2 | $0 (Any allempt 1/3 of time in
lobbyist calendar quarter | City Officials within | within 3 conseculive | consecutive months to influence a calendar month
' 60 calendar days nionths County decision’
by anyone who
makes personal or
telephone contact
with County
official)
Expenditure n/a $5,000 within 90 $5,000 in a calendar $3,200 within 3 n/a 1/a
lobbyist calendar days quarter consecutive months

' Current San Diego Municipal Code §§ 27.4005
? Proposed San Diego Municipal Code § 27.4002
* L.A. Municipal Lobbying Ordinance § 48.02

4 San Francisco Campaign and Government Conduct Code § 2.105

* San Diego County Code of Regulatory Ordinances § 23.102
¢ California Government Code §§ 18238.5, 18239, 18239.5
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COMPARISON OF LOBBYING LAWS — INFORMATION ON REGISTRATION FORM

THE CITY OF SAN DIEGO
ETHICS COMMISSION

5;.; i.:“f.
; el s % et
Firm or Either entity or Firm and/or
individual organization individual -individual organization
registers?
Lobbyist Yes Yes Yes Yes Yes Yes
information '
Names of n/a Ycs Yes Yes No Yes
officers and/or
employees
Names of Yes Yes Yes Yes Yes Yes
Client/s
Nature/purpose Yes Yes No No No Yes
of filer’s or :
client’s business
Client No No Yes Yes No Yes
authorization
Decisions to be Yes Yes Yes Yes No No
influenced
Outcome sought No Yes No Yes No No
Agency to be No No Yes No Yes (departments Yes
lobbied and names of
) Supervisors)
Compensation No No No Yes (within pastltwo No No
received or months)
promised
Previous No Yes (for organization No Yes (within past two No No
contaets lobbyists) months)
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Yes (within past two

registration reports
must include date of
most recent training

contributions months; itemize (= p)
$100 or more) o
Campaign No Yes; name of any No Yes (within past two " No I:Iﬁ(')'
fundraising current elected official months; itemize
for whom at least $100 or more)
$1,000 was raised
within past 2 ycars
Compensated No Yes; for any current No No No No
campaign elected official within
services past 2 years
City contracts No Yes; any coniract No No No No
services provided
within past 2 years
Amendments Any chauge in Filed within 10 Filed within 10 Required but no Not addressed Filed within 20
information filed calendar days of calendar days of timeframe specified calendar days of
with next discovery discovery discovery
quarterly
disclosure report
Other n/a n/a Training required (1) Must register n/a Photograph of each
Information every two years before contacting lobbyist & training
city official; (2) Re- certification

! Current San Die,;go Municipal Code §§ 27.4007, 27.4009, 27.4012
? Proposed San Diego Municipal Code §§ 27.4007, 27.4009, 27.4012
? LL.A. Municipal Lobbying Ordinance § 48.07(D),(E),(G),()

4 San Francisco Campaign and Government Conduct Code §2.110

3 San Diego County Code of Regulatory Ordinances §23.104

® California Government Code §§ 86100, 86103, 86104, 86105, 86107
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THE CITY OF §AN DIEGO
_ETH[CS COMMISSION

COMPARISON OF LOBBYING LAWS — CONTENTS OF QUARTERLY DISCLOSURE REPORTS

I ?ﬁ:’%‘}z_—ﬁgg___m___ "‘.“_‘?; ) . T
Firm or Individual Firm or Both Either entity or Either entity or Both
individual files? organization individual individual
Lobbyist Yes Yes Yes Yes Yes Yes
information
Names of n/a Yes Yes Yes No Yes
officers and/or .
employees
Names of Yes Yes Yes Yes No Yes
Client/s
Compensation | Yes, in following Yes, lo nearest Yes (total payments | Yes {lotal payments No Yes (total payments
Received ranges: $1,000 (for recetved) promised and total received)
($0-$5,000; lobbying firms) payments received)
$5,000-25,000;
$25,000-50,000;
Over $50,000)
Number of No Yes (for No (but organization | No (but organization No No (but lobbyist
contacts organization lobbyists required to | lobbyists required to employers must
lobbyists) disclose disclose compensation disclose payments {o
compensation paid paid to employees) employees who spend
to employees) 10% of time in one
month on lobbying)
Decisions Yes Yes Yes Yes No Yes
influenced
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Outcome sought No Yes
Identity of City No Yes (name and Yes (depariment or | Yes (name, title, and No Yes (amﬁ:y or
Official ilobbied department) agency; not name of department) department name must
: individual) be identified for
administrative actions)
Activity Yes 1f $10 or more | Yes if $10 or more | Yes, if $25 or more Yes (all expenses Yes if $25 or more Yes (all expenses
expenses 0N One 0ccasion or | 0N QNE 0Ccasion regardless of amount) | on one occasion or | regardless of amount)
(includes $50 or more during reporting $100 or more
consulting fees, | aggregate during period aggregate during
salaries, & reporting period reporting period
other forms of (gifis from lobbyist
compensation) to elecled officials
and candidates are
prohibited)
Campaign No Yes (itemize $100 | Yes (itemize $100 or | Yes (itemize $100 or | Yes (ilemize $100 or | Yes (itemize $100 or
contributions or more) more) more) more; note that more)
contributions are
prohibited if official
is identified on
lobbyist registration
as someatie the
lobbyist will attempt
to influence)
Campaign No Yesif $1,000 or Yes; include name Yes; itemize $100 or No No
fundraising more raised; of candidate, date of { more; include name of '

include name of
candidale, dale &
description of
activity, and
approximate
amount raised

activity, and amount
raised

candidate and indicate
whether the filer
delivered or arranged
the contribution or
whether a client made
the contribution at the
lobbyist’s behest
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Compensated

campaign
services
City contracts No Yes Yes Yes No No
Amendments Not addressed Filed within 10 Not addressed Not addressed Not addressed Not addressed
calendar days of
discovery .
Miscellaneous n/a n/a Must disclose Must separately n/a Invitations from

contributions of
$1,000 or more
made at behest of
city officials to other
candidates and/or to
charitable or
nonprofit
organizations

disclose gift tickets
and admissions to
political and charitable
fundraisers

lobbyists must include
a disclosure indicating
that attendance at the
event constitutes
acceptance of a
reportable gift.

(§86112.3)

! Current San Diego Municipal Code §§ 27.4017
? Proposed San Diego Municipal Code §§ 27.4015, 27.4017,27.4018
* L.A. Municipal Lobbying Ordinance § 48.08, 48.08.5
* San Francisco Campaign and Government Conduct Code §2.110(d)

5 Sal_l Diego County Code of Regulatory Ordinances §23.106

% California Government Code §§ 86112 — 86116; FPPC Regs. 18613, 18616
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THE CITY OF SAN DIEGO
\_ETHICS COMMISSION

City Official Elected List of 29 positions Elected or Any officer of the | List of 21 positions | Any employee (other
defined officeholders, identified in appointed officers, { City and County included in than purely clerical)
City board ordinance members, of San Francisco ordinance (582004, 82038)
members, or Clty (§27.4002) employees, or (§2.105) (§23.102)
employees (other consultants who
than purely qualify as public
clerical) officials pursuant to
(§27.4002) state law (those who
file SEls)
(648.02)
Fees $40 registration Fees to be set by $450 registration | $500 registration None $25
$15 per client Courfcxl and filed in $75 per client $75 per client (§86102) -
(§27.4010) Clerk’s Rate Book of 18,07 5110
. Fees; fees must be (§48.07) (§2.110(cp
based on
administration costs
(§27.4010)
On-line filing No provision Required when Required Required when No provision Required if $5000 or
system is (§48.06.1) system is more in activity in
implemented implemented quarter

(§27.4610) (§2.160)

(84605(d))
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fees prohibited

Campaign Yes No yist is
contributions (Charter § 470(c)(1 1)) lobbyist has registered toobby
by lobbyist indicated on the governgggntal
banned? registration that he agency ofthe

or she will atiempt | candidate or officer.
to influence. (§85702)
(§23.109)
Campaign No No No Yes No No
consultants (§2.117)
banned frofi
lobbying?
Gift limits? No (other than Yes($10ina Yes (Officials may | Yes ($50 within 3 Yes. (Elected Yes (310 ina
$360 limit set calendar month) not accept any gifis months of officials and calendar month)
forth in state and (§27.4030) from lobbyists) contacting an candidates may not (§86203)
local ethics laws) (§49.5.10(A)(4)) official) accept any gifts '
(§2.115) from registered
o lobbyists)
(§23.109.5)
Acting as No Yes (if more than $10 Yes Yes (within 3 No Yes
intermediary in a calendar month) (§ 49.5.10(A)(5)) months of (§86203)
for gifts (§27.4030) contacting an
prohibited? official)
‘ (§ 2.115)
Contingent No No No No No Yes (for

administrative &
legislative actions,
but not contracts}

{§86205(f))
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Notification to | Yes, within 20 Unnecessary if gifls No Yes, within 30 No Yes, within 30 days
Beneficiary of business days over $10 are days after the end after the %1 ofa
Activity (§27.4014) prohibited of a calendar calendar qarter
Expense quarter (note that (note that @Ms over
gifts over $50 are $10 are pr@bited)
prohibited within (§861 1”25)
3 months of
contacting an
official)
(§2.125) B

Page 9 of 9
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Office of
The City Attorney
City of San Diego

MEMORANDUM
MS 59

(619) 236-6220

DATE.: July 3, 2007
TO: Stacey Fulhorst, Executive Director, Ethics Commission
FROM: Michael J. Aguirre, City Attorney

SUBJECT: 1472 and Proposed Amendments to Lobbying Ordinance

In accordance with discussions between our offices, we have signed the 1472 so that you can
docket the amendments to the lobbying ordinance for the Council meeting on July 16-17, 20067.
However, we have not signed the ordinance because we need additional time to complete our
analysis. As you know, the regulation of lobbying activities raises important legal questions
about constitutional rights and enforcement. The additional time 1s necessary for a thorough
review of these legal issues. We expect to complete our analysis before the Council meeting. In
the meantime, please feel free to contact us if you have any questions.

MICHAEL J. AGUIRRE, City Attormey

By M’Q /)‘\/Q

Michael J. Aguirre
City Attomey

MIA:als
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OFFICE OF MAYOR JERRY SANDERS
CITY OF SAN DIEGO '

MEMORANDUM
DATE: July 16, 2007
TO: Honorable City Council
FROM: Mayor Jerry Sanders
SUBJECT: Proposed Lobbying Ordinance

I support Item- 151, the Ethics Commission’s proposed Lobbying Ordinance, on the July 16,
2007 docket. This ordinance will significantly increase accountability and transparericy in
government. By forcing greater disclosure, the public can better ensure that government is
working for the best interest of the public and not just trying to benefit a given special interest.

While the majority of the ordinance is well conceived, I am worried that the fundraising
disclosure section will actually decrease transparency and increase confusion. By requiring
lobbyists to disclose how much they fundraise for a candidate there is a high likelihood that
many gifts will be reported more than once. Many fundraisers will list more than one lobbyist on
the host committee invitation meaning that muitiple lobbyists will be claiming a single donation.
Additionally, multiple lobbyists will solicit contributions from the same person leading to
multiple reporting. When these lobbyists’ disclosures are compared to the candidate’s
disclosures, the public may be led to believe that candidates are raising much more money than
they are declaring, '

A preferred alternative would be tcé:)rohibit contributions from registered lobbyists,) While
decreasing the amount of money a candidate would be able to raise, it would cleari up the
political process. | would urge you to consider these changes when debating the ordinance on
Monday afternoon.

cc:  Jay Goldstone, Acting COO
Stacey Fulthorst, Executive Director, San Diego Ethics Commission
Kris Michell, DCO
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Amendments to
Lobbying Ordinance

Office of the City Attorney
Report to the Mayor and City Council
July 16, 2007

Purpose

= The San Diego Ethics Commission has
proposed comprehensive changes to the
City’s lobbying ordinance (San Diego
Municipal Code §§ 27.4001- 27.4055}.

- m The changes are meant to better regulate
paid lobbyists, to broaden and clarify the
information they must disciose, and to
make enforcement easier.

Legal Issues

= Our report discusses some of the legal issues
related to the proposed amendments.

» Regulaticns of the type proposed by the
Commission may face chalienges that they
violate First Amendment rights including the
rights to free speech, freedom of association,
and to pefition for redress of grievances. They
may also face claims they viclate equal
protection rights if they regulate different groups
differently,
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Hme .

S R T i

Strict Scrutiny When Regulation
Limits a Fundamental Right

» When a reguiation significantly limits a
fundamental right such as those guaranteed by
the First Amendment, the courts generally
require that it address a “compelling state
interest” and that it be “closely tailored” to
effectuate only that interest in order to pass
constitutional muster. Such “strict scrutiny” of a
regulation by a court often results in the
overturning of the regulation.

e R e ey
Lesser Standard for Reporting

Requirements for Lobbyists

Fortunately, the couns have decidad that registration
and reporiing reguirements for lobbyists are not a direct
limitation on the First Amendment right to petition for
redress of grievances,

Apnlying a more relaxed legal test to most reporting
requirements, the courts kave found il reasonable to
reguire those that engage in the commercial business of
lobbying to describe that business; to report their |
receipts and expenditures; and 1o require businesses
thiat employ tobbyists to disclose their expenses for that
purpose and the actions they seek to influence.

e T A T AR

Reporting Requirements Must be
Related to Lobbying Activities

Reporiing requirements may become the subject of
stricter scrutiny if they require the reporiing of activities
that are too far removed trom the lobbying activities
being regutated. Regulations unrelated to lobbying
activities may be considered so onerous that they
significantiy interfere with the First Amendment right to
petition for redress of grievancas. For example, applying
strict scrutiny, the Cafifornia Supreme Court invalidatad a
requirement that lobbying entities report financial
transactions that were not retated to lobbying activities.
Fair Political Practices Comm'n v. Superior Court,

25 Cal.3d 33, 47 (1879).




I

Legitimate Reasons for the
Regulations are Necessary

= Governments must demonstrate they have a
legitimate interest justifying the regulation.

u Governments should deliberate and make
findings that the laws are necessary. The
findings should occur after the legislative body
considers empirical evidence justifying the need
for the law, such as testimony, reports,
declarations, and surveys.

Recent Case Law

r in a recent case, Cifizens for Clean Government v. City
of San Diego, 474 F.3d 647, 853, 554 {2007), the court
found that the City of San Diego ordinance limiting
campaign contributions to the petition-gathering phase of
a recall election could not be supported in the absence
of such record evidence or governmental findings.

» The court specifically said that "[hjypothetical situations
not derived from any record evidence or governmental
findings accompanied by vague allusions to practical
experience” would not be enough to demonstrate a
“sufficiently important state interest.”

Rationale for Regulations

» The Council should assure itself of the need io
expand the ordinance as requested.

m The Commission has supported its rationale for
many of the proposed changes in the materials
provided to the Council. The Council may
consider any additional evidence that may be
offered at this hearing.
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Proposed Revisions

» The following revisions are proposed to
clarify the provisicons, avoid conflicting
language within the ordinance, and to help
ensure enforceability.

soliP SRR A T R RE

Section 374054 “Employment of
City Officials and Employees
by Lobbying Entity

» Reguires that lobbing entities report the employmisnt of
any City employee, or the employee’s immediate family.

» City empioyees are generally not City officials and most
employees do not influence municipal decision-making.

» A coun could decide that this reporting reguirement is
unretaied 1o lobbying activity and subject it to the "strict
scrutiny” fest, Such a requirement would be upheld if the
government demonstraies it has a sutficiently important
interest and the law is “'closeiy tailored to effectuate only
those interests.”

T

24~ Employment of
City OfflClaIs and Employees
by Lobbying Entity

If any lobbying entity employs or retains a
current C.‘?’ Official [or City employee], or any
member of that official’s [or employee’s]
immediate family, that lobbying entity shall file a
written staterent with the City Cierk within ten
calendar days after such employment
commences. This statement shalt set forth the
name of the individual employed, the date the
individual was first employed by the lobbying
entity, and the individual’s pesition, title, and
department in the City.




Section 27.4002 -
“QOrganization Lobbyist”

= An organization lobbyist must quarterly report
any “employee” who “engaged in fobbying
activities” regardiess of whether the employee
engaged in that activity on behalf of the
organization or was authorized to do s0. Yet
when registering, an organization lobbyist must
report only those employees who are authorized
1o lobby for it.

m This could raise unnecessary legal issues.

‘N ETR— e T

Section 27.4002 -
“Qrganization Lobbyist”

To dlarify the intent of this section, we
recommend revisions to state:
any business or organization, including any non-
profit entity, that provides compensation 1o one
or more employees for the purpose of lobbying
on behalf of the business or organization and
who have a total of 10 or more separate
contacts with one or more City Officials for that
purpese within 60 conseculive calendar days.
gor purposes of lobbying on behalf of the
usiness or organization.]

T

Section 27.4017{b)(2)(C) -
Reporting by Organization Lobbyist

» For additional consistency and clarification, we
recommend the following revision:

» the name of each owner, officer, or employee of
the organization lobbyist who engaged in
tobbying activities on behalf of the organization
lobbyist during the reporting period with regard
to that specific municipal decision.




Section 27.4002 - “Contact”

» The definition of “organization lobbyist”
sets the threshold for registration;

n if one or more employees makes a “{otal of
10 or more separate comniacts with cne or
meore City Officials within 80 consecutive
calendar days for purposes of Jobbying on
behalf of the business or organization.”

Section 27.4002 - “Contact”

u “Contact” is the act of engaging in a direct
communication with a City Official for the
purpose of influencing a municipal decision. The
definition of “contact” states:

= “(c) each substantialty similar communication,
regardiess of whether it is made by letter, e-mail,
or facsimite, pertaining to ane or more municipal
decisions to one or more City Officials is
considered a2 separate contact for each
municipal decision.

Section 27.4002 — “Contact”

s The intant of subsection (¢) is to aliow
organizations, when assessing the
threshold number of contacts for
registration purposes, to count multiple
identical or substantialiy similar writings to
multiple City officials as only one contact
per municipal decision.




Section 27.4002 - “Contact”

= We recommend the following proposed phrasing
of subsection {c) to better meet this intent.

{c) multiple identical or substantially similar
written communications made by jetter, facsimile
or electronic mail to one or more Cify Officials
pertaining to a single municipal decision may be

considered a single contagt for that municipal
decision.

Section 27.4002 - “City Official”

» The Commission originally proposed:

= {a) any slected or appointed City officeholder, including
any City officeholder glected but not yet swom in; (b) any
City Board member; (¢} any unclassified empicyae of the
City who is reguired to file 2 statement of economic
interests; {d} City Council members acting in their
capacity as Housing Authority and Redevelcpment
Agency officers; and (2) any tonsultants of the City who
are required tc file a statement of sconomic interests.

Section 27.4002 — “City Official”

= To address concerns raised at the Rutes Commilteg
hearings, the Commission propeses a revised definition
for “City Official:” .

Any of the foliowing officers or employees of the City,
which includes all City agencies: elected officeholder;
Councit staff member; Councii Committee Consultant;
Council Representative; Assistant City Attorney, Deputy
City Attorney; General Counsel; Chief; Assistant Chief;
Deputy Chief; Assistant Deputy Chiet; City Manager;
Assistant Ci§¥ Manager; Deputy City Manager . . . Chief
Executive Officer; Chief Operating Officer; Chief
Financial Officer; President; and Vice-President. City
Official also means any member of a City Board.




Section 27.4002 - “City Official”

m The proposed definition no longer includes consultants
or City officeholders who have been elected but not yet
sworn in, or persons appointed to fifl elective office.

s Moreover, because the definition of “City Official” 1s
primarily limited by the titie an official uses, a change in
an official's titte would exemipt the official from the
lobbying activities the ardinance seeks to reguiate, at
least until the ordinance is amended.

= We recommend the original language proposed by the
Commission with some additional revisions:

Section 27.4002 - “City Official”

w City Official includes any of the following: (2) any eiected
ar appnintad City officeholder, including any City
officehoider elected but nat yet sworn i, [andl (b) any
City Board member; fand) (¢) any employee of the Cily,
texcept for] who is not a classified employee(s] as that
term is defined in San Diego Charter section 117, and
who is required to file a staternent of economic interests
pursuant to the California Political Reform Act of 1974,
as amended; jand {d) City Councii members acting in
their capacity as Housing Authority and Redeveiopment
Agency officers;] and [(e)] (d) any consultants of the City
wno are reguired 1o flle a staterment of economic
interests pursuant to the Galifornia Palitical Reform Act
of 1974, as amended.

poerrn Frer: AT

Section 27.4002 - “Municipal
Decision”

m To reflect the new Mayor-Council form of
government, we suggest the following be added
to this definition;

w (a) the drafting, introductior, consideration,
reconsideration, adoption, defeat, jor] repeal, or
veto of any ordinance or resolution; ang . . .Y {c)
a report by a City Official to the City Council, or 2
City Council Committee, or 1o the Mavyor; . . .




Section 27.4004 - Exceptlon for
Sole Activity

» Excepted activities include those activities and
communications that are necessary and related
to the competitive bid process, such as
responding to a request for proposals.

® The Commission proposes a new phrase be
added to subsection (c) so that it provides that

“any persorn whose sole aclivity includes one or
more of the following, unless the activity involves
direct communication with 2 member oi the City
Council or a member of the Citv Council's
immediate staff;

itz a Jek TS B
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Section 27.4004 — Exceptlon for
Sole Activity

s The new phrase appears unnecessary
because the phrase “sole activity” speaks
for itself and may cause confusion. We
recommend deleting the phrase:

» “any person whose sole activity includes
one or more of the following: {unless the
activity involves direct communication with
a member of the City Council or a member
of the City Council’s immediate staff.]

Sectlons 27 4009 and 27 4017
Registration and Quarterly Reporting
Requirements

= These existing sections reguire that lobbyists
provide certain specific information when they
register and when they file quarterly reports
including:

= “any other information required by the City Clerk
consistent w:th the purposes and provisions of
this division.”

» The Commission proposes a revision: “any other
information required by the Enforcement
Authority or the Cify Clerk consistent with the
purposes and provisions of this division.”




Sections 27.4009 and 27,4017
Registration and Quarterly Reporting
Requirements

s Providing this authority to the Clerk and
the Commission to create new rules may
conflict with the limited authority given to
the Commission by other ordinances. In
general, the Commission may only create
regutations subject to the City Council’s
approval, Moreover, new rules adopted
without Council approval may be
unenforceable.

Noﬁﬁﬂﬂé
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Sectlons 27 4009 and 27 7 4017
Registration and Quarterly Reporting
Requirements

We recommend propased sections

2:/ 4009(a)(9 ) 27.4008(b)(11),
27.4017(a){11), 27.4017(b){(11) and
27.4017(c)(6) be modified as follows:

s any other information required by
regulation of the Enforcement Authority [or
the City Clerk] consistent with the
purposes and provisions of this division,
and as aporoved by the City Council.

R G

Section 27.4002 - “Seeking to Hold”

u The proposed definition of “candidate” provides:
Candidate means any individual who is holding,
or seeking to hoid, elective City office.

m “Seeking to hold” is not defined. To avoid
ambiguity, we recommend the following:

s Candidate means any individual who is holding,
[or seeking to hold,] elective City office_or
otherwise meets the definition of candidate
under Section 27.2903.

i

10



Section 27.4002 -
“Ministerial Action”

» The proposed revision defines “mintsterial
action” as follows:

Ministarial action means any action that does not
require a City Official to exercise discretion
conceming any outcome or course of action. A
ministerial action includes, but is not limited to,
decisions on private land development made
pursuant to Process 1 as described in Chapter
11 of the Municipal Code.

i ST,
Section 27.4002 —
“Ministerial Action”

The Process 1 example may adg confusion
becavse depending on the project, Process 1

gecisions may involve the exercise of discretion,
We recommend the example be deleted:

= Ministerial acficn means any action that does not
require a City Official t0 exercise discretion
concerning any outcome ar course of action. [A
ministerial action includes, put is not limited 1o,
decisions on private land development made
pursuant to Process 1 as described in Chapter
11 of the Municipa! Code.]

Conclusion

a The Council must be able {o demonstrate it has a
legitimate interest justifying these lobbying activity
regulations. The Council should consider all the
evidence, deliberate, and if appropriate, make findings
that the taws are necessary, The findings should occur
after the legislative body considers empirical evidence
such as testimony, reports, decfarations, and surveys.
The Commission has provided suppert for its rationale
for many of its proposed changes in the materials
provided to the City Council to assist the Council in
making findings that the propesed changes are
necessary to meet the purpose and intent of the
ordinance. Additional evidence presented at the hearing
should 2iso be gonsidered by the Council,

11



Conclusion

= Finally, we also provided the Council with
suggested maodifications to varnious provisions to
make the ordinance clearer, easier to enforce,
and stronger against any potential iegal
challenge.

» If any of the proposed revisions are approved for
introduction, a “clean” revised version of the
ordinance will be presented at the hearing for
adoption.

12
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THE CITY OF SAN DIEGO !
ETHICS COMMISSION

b
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Probiems with Existing Registration Threshold

» The current threshold ($2,730 per quarter) is
confusing.

> Current law equates salary with influence.

» Current law does not encompass many individuals
who engage in substantive lobbying.

> The Commission cannot effectively enforce the
existing law,

> The proposed reforms are narrowly tailored to
remedy these problems.
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Registration Threshold — Contract Lobbyists

> Current law requires contract lobbyists to register if
they earn $2,730 for lobbying activities in a calendar
quarter.

» The Commission recommends changing this
threshold to $1.

» Under this proposal, anyone who is paid to influence
a municipal decision on behalf of another person
would be required to register as a lobbyist.

> The $1 threshold includes contingency fee
agreements.

Registration Threshold — Organization Lobbyists

> Current law requires employees of an organization to register if
they earn $2,730 for lobbying activities in a calendar quarter.

» The Commission recommends applying the registration
threshold to the organization rather than to an individual
employee. Under its proposal, the threshoid will be reached
when compensated employees of the organization have a total
of 10 lobbying contacts with high-level City Officials within 60
calendar days.

> The proposal would regulate organizations that pay employees
to attempt to influence decisions that could impact the
organization, without also regulating members of the public
who are simply contacting their elected representatives.

» The proposal is based on actual lobbying contacts; it does not
equate compensation with amount of influence.
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Registration Threshold — Expenditure Lobbyists

» The current law does not address expenditure iobbyists
(persons who spend money on indirect lobbying efforts
such as public outreach, media, etc.).

» The Commission recommends adding this category, and
establishing a threshold of $5,000 within a calendar
quarter.

> The $5,000 threshold is designed to avoid regulating true
grass-roots efforts.

» Under the proposed law, expenditure lobbyists do not file
registration forms; instead, they would be required to file
disclosure reports if active in a calendar guarter.

Need for Additional
Transparency

» The Commission’s proposed reforms will require
fobbyists to disclose additional information on their
registration forms and quarterly disclosure reports that
will create more transparency and combat the
appearance of undue influence.

» These reforms will provide the public with information
that they have a right to know and that they can use to
judge the process through which City decisions are
made.
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Registration Forms

» Current City law requires individuals to register as lobbyists.
The Commission’s proposals would instead require registration
by lobbying firms and organization lobbyists.

» Under existing law, any new information (e.g., a new client)
must be disclosed on the next quarterly disclosure report. The
Commission’s proposed changes would require an amendment
to the registration form to be filed within 10 calendar days.

> In addition to identifying the municipal decisions to be
influenced, the Commission’s proposals would require lobbyists
to indicate the outcome sought.

> Lobbyists would be required to identify all clients, including
individual members of a cealition or membership organization
who pay $1,000 or more for a lobbyist’s services.

Registration Forms - continued

» The Commission recommends that lobbying firms and
organization lobbyists disclose whether any of their owners,
officers, or lobbyists have:

v fundraised $1,000 or more in campaign contributions for
current elected officials during the prior two years.

v’ provided compensated campaign-related services to a
current elected official within the past two years.

v~ provided compensated services under a contract with
the City within the past two years.

» The above disclosure provisions would not apply to
uncompensated officers of organization lobbyists.
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Quarterly Disclosure Reports

Currently, the public does not receive any information regarding the
identity of City Officials contacted by registered lobbyists.

The Commission's proposed reforms would require lobbyists to
disclose the name and department of each high-level City Official
iobbied. (There are 28 high-level positions identified in the draft
ordinance, plus 4 proposed for inclusion following the March 2007
Rules Committee meeting as reflected in Alternative A — 32 total.)

Existing law requires lobbyists to disclose the compensation they
receive by checking a box for certain ranges ($0-5,000, $5,000-
$25,000, $25,000-$50,000, over $50,000).

The Commission's proposals would instead require lobbying firms to
disciose the amount received (rounded to the nearest $1,000).
Organization lobbyists would be required to disclose the number of
iobbying contacts during the reporting period.

Quarterly Disclosure Reports - continued

» Under the Commission’s proposed reforms, lobbying firms
and organization lobbyists would be required to disclose
whether any of their owners, officers, or lobbyists have:

v made campaign contributions of $100 or more.

v" fundraised $1,000 or more for any candidate or candidate-
controlied baliot measure commitiee.

v" provided compensated campaign-related services to a
candidate or candidate-controlled ballot measure commitiee.

v provided compensated services under contract with the City.

» Note that the above disclosure provisions would not apply to
uncompensated officers of organization lobbyists.




000666

Gifts from Lobbyists

» The Commission recommends limiting gifts from
lobbyists to $10 in a calendar month.

> The proposed limit would include gifts delivered by a
lobbyist (acting as an intermediary).

> Exemptions in gift laws included in the Ethics
Ordinance would apply (e.g., gifts from family
members, tickets to 501(c)(3) fundraisers, etc.).

- Conclusion

The Commission has received valuable input from
lobbyists and members of the public at 18 public
workshops and 2 meetings of the Rules Commitiee. The
vast majority of suggestions have been incorporated into
the proposed amendments.

The Commission asks you to approve the proposed
amendments today, which will allow sufficient time for the
following before the January 1, 2008, proposed effective
date:

> Preparation of new registration and disclosure forms.
» Preparation of Fact Sheets and Manuals.

» Education and outreach to groups who may be affected
by the new regulations.
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MEMORANDUM

DATE: May 11, 2007
TO: Council President and Members of the City Council
FROM.: Dorothy Leonard, Chair, San Diego Ethics Commission

Stacey Fulhorst, Executive Director, San Diego Ethics Commission

SUBJECT: Proposed Amendments to the Municipal Lobbying Ordinance
(San Diego Municipal Code sections 27.4001, et seq.)

Introduction

One of the responsibilities of the Ethics Commission, as set forth in SDMC section 26.0414(g), is to
“undertake a review of the City’s existing governmental ethics laws, and to propose updates to those
laws to the City Council for its approval.” As you will recall, the Commission completed an
extensive review and overhaul of the City’s campaign laws in 2004 and 2005. As soon as this
process was completed, the Commission began working on proposed amendments to the City’s
Lobbying Ordinance. Beginning in November of 2005, the Commission held a series of eighteen
public workshops on specific aspects of the City’s Lobbying Ordinance. The Commission received
input from members of the public as well as members of the regulated community. In addition, the
Commission considered the results of staff research which included a review of lobbying regulations
in place in other jurisdictions, particularly those in California, as well as legal research on the
constitutional principles involved in developing lobbying regulations.

As a result of this comprehensive and deliberative process, the Commission has compiled a package
of proposed amendments. As discussed in detail below, each one of the Commission’s proposals has
been tailored to address an actual problem with the existing laws or to address real or perceived
corruption in the lobbying process.

The Commission initially presented its proposed changes to the City Council Committee on Rules,
Open Government and Intergovernmental Relations on October 25, 2006. The Commission returned
to the Rules Committee with several amended recommendations on March 7, 2007, at which time the
Committee members unanimously decided to forward the package of proposed amendments to the
full City Council. Note that several members of the Committee asked the Commission and/or the
City Attorney to provide responses to several questions in the interim between the Rules Committee
meeting and the time this matter is docketed for consideration by the full City Council. These
questions and the majority of the Commission’s responses are set forth in the attached memorandum
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dated April 16, 2007 (Attachment A). Two additional responses (both concerning the definition of
“City Official™) are discussed below.

Proposed Amendments

A summary of the proposed changes forwarded by the Rules Committee for your consideration is as
follows: .

A. Definition of Lobbyist and Threshold Determination (SDMC §§ 27.4002 & 27.4005):

Proposed changes: Currently, lobbyists are required to register with the City and disclose their
activities if they earn a total of $2,730 for lobbying and related activities in a calendar quarter. The
Commission recommends changing this threshold to $1 for contract lobbyists. In other words, the
Commission believes that any person who contracts with others to influence a municipal decision
should register as a lobbyist when the person receives or becomes entitled to receive any type of
compensation for Jobbying activities. The Commission further recommends that the $1 threshold be
based on any economic consideration for services rendered, including consideration that is contingent
upon the accomplishment of a particular goal (whether or not the goal is accomplished).

With respect to organization lobbyists (companies that employ lobbyists in-house), the Commission
believes that the registration threshold should be changed to ten lobbying contacts within sixty
calendar days. The regulation of in-house lobbyists is the most difficult issue the Commission
grappled with during the past eighteen months. On one hand, the public clearly has an interest in the
disclosure of lobbying efforts by employees of companies when these employees attempt to influence
municipal decisions that could have a substantial effect on the revenue of their employers. On the
other hand, the Commission does not want to propose a law that would effectively require average
citizens to register as lobbyists for simply exercising their right to petition their elected
representatives on an issue that may affect their employers. The Commission’s proposal seeks to
resolve this balancing act by regulating only those employees who exh1b1t a substantial level of
advocacy for their employer.

The Commission considered a variety of options for regulating in-house lobbyists, including
thresholds based on compensation eamned for lobbying, total hours spent lobbying, and percentage of
time spent lobbying. Although no registration threshold methodolog}}' 1s perfect, the Commission
determined that a threshold based on a number of contacts is the most preferable, particularly when
compared to the other options. Because employees of organization lobbyists typically do not keep
track of the time they spend on lobbying activities, it is very difficult to enforce a law that is based on
the amount of time they spend or the amount of compensation they earn for those activities. In
addition, the contacts threshold is more equitable than other options because it does not make
distinctions based on level of income. For example, the City’s current threshold, which is based on
compensation earned for lobbying activities, requires an employee who earns $200,000 per year to
régister as a lobbyist much sooner than an employee who earns $50,000 per year, even if they both
engaged in the same amount of lobbying activities. Because earnings do not necessarily equate to
influence, the Commission concluded that a threshold based on actual lobbying contacts is the
preferable means of identifying a substantial level of advocacy. Moreover, a contacts threshold is
one that is easily verifiable from an enforcement perspective; it is much simpler for Commission staff
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to determine the number of contacts a particular individual has had with City Officials than it is to
calculate amount of time spent or dollars earned.

The Commission is recommending “ten contacts” within “sixty days” after considering a variety of
factors. Although the Commission recognized that there are eight elected officials who can be
lobbied on any municipal decision, 1t ultimately decided to recommend a threshold of ten contacts in
order to ensure that the law is not inadvertently applied to constituents who contact council offices on
several occasions over a two month period. The proposed sixty day peried is intended to cover the
general timeframe before a municipal decision when most lobbying takes place.

It is important to note that the members of the public and regulated commurity who communicated
with the Commission on the threshold issue overwhelmingly indicated their support for the proposed
$1 threshold for contract lobbyists, and the proposed contact-based threshold for organization
lobbyists. In other words, the Commission heard no objections to the proposed registration
thresholds, with the exception of several lobbyists who recommended that the Commission go further
in its definition of lobbyist by including people who are not compensated for their lobbying activities.
The Commission considered this option, but ultimately concluded that the regulation of
uncompensated advocacy would have the unintended effect of also regulating constituents who are
simnly seeking to communicate with their elected officials, It is the Commission’s view that
regulating uncompensated lobbying activities would inevitably result in a complicated and overly
broad ordinance, as well as a highly confused regulated community. Moreover, as evidenced in the
attached comparison chart reflecting lobbying laws in place in other junisdictions, it is highly unusual
for government agencies to regulate unpaid individuals as “lobbyists.”

In addition to the foregoing, the proposed changes include a new category of lobbyist referred to as
an “expenditure lobbyist.” This is an entity or individual that attempts to indirectly influence one or
more municipal decisions by spending money on public relations, media relations, advertising, public
outreach, etc. The Commission concluded that it is important for these activities to be disclosed to
the public if the related costs meet or exceed $5,000 within a calendar quarter. The proposed $5,000
threshold is intended to avoid regulating the true grass-roots efforts of those who participate in the
legislative process.

Rationale for proposed changes: There are a variety of public policy and enforcement problems
with the current registration threshold, mcluding the following:

» Persons who are currently engaging in lobbying activities are not registering as lobbyists
because they do not meet the registration threshold. In other words, the current system is not
working as intended. For-example, an individual who earns $100,000 per year would not
meet the current registration threshold of $2,730 in a calendar quarter, even if he or she met
with representatives from each of the 8 Council offices once a week for each of the 12 weeks
in a calendar quarter (8 meetings per week @ 0.5 hours per meeting = 4 hours per week; 4
hours x 12 weeks = 48 hours; 48 hours x $50/hour = $2,400). This means that a substantial
amount of lobbying efforts are not being disclosed to the public.

e The current system inappropriately equates earnings with influence; a lobbyist with a high
hourly rate reaches the threshold sooner than a lobbyist with a low hourly rate, even if they
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‘both engage in the same amount and type of lobbying activities. This system is contrary to
good public policy because it enables lower-paid lobbyists to avoid registration and disclosure
while effectively lobbying on behalf of clients. In addition, because the current threshold is
based on compensation actually earned, it exempts lobbyists whose compensation is based on
a contingency agreement and whose efforts are unsuccessful.

s The Commission has had difficulty enforcing the current registration threshold for in-house
lobbyists primarily because they generally do not keep track of the time they spend on
lobbying activities. It is difficult, therefore, for the Commission to ascertain the precise
amount of time a person spends on lobbying activities and to determine whether or not that
person meets the registration threshold. As a result, an investigation can boil down to a
dispute concerning the amount of time that an individual actually spent preparing a letter or
waiting to meet with a City Official. In addition, employees of companies are generally
reluctant to provide information regarding their salaries, benefits, stock options, bonuses, etc.
This creates yet another obstacle in the enforcement process.

¢ The fact that the current threshold 1s based on a calendar quarter means that a lobbyist who
earned just over the threshold level of compensation from March through May would not
have to register as a lobbyist because the compensation was spread out over two calendar
quarters. This results in a regulatory system that is both arbitrary and illogical.

» The current system does not capture “expenditure lobbying.” The Commission learned
through several enforcement actions that special interests in San Diego have spent substantial
sums of money on public relations, media, outreach, etc., to generate support for a particular
issue. In most of these instances, the sources of the expenditures were never disclosed, and
both the public and the City Officials involved in the municipal decisions failed to receive
important information that would have been relevant to their assessment of the issues.

After extensive discussion and consideration, the Commission concluded that the proposed changes
to the registration threshold would remedy above-referenced problems and create the desired
transparency in the lobbying process.

B. Information Provided on Registration Form (SDMC §§ 27.4007, 27.4009, 27.4012):

Proposed changes: The current Lobbying Ordinance requires individual lobbyists to register and
disclose their activities. The Commission recommends changing this system to require lobbying
firms or organization lobbyists to register and disclose the activities of their lobbyist employees. In
addition, in the event that information on a registration form changes (¢.g., a lobbyist obtains a new
client), the lobbyist is currently required to provide the new information at the time he or she files the
next quarterly disclosure report. The changes proposed by the Commission would require lobbyists
to amend their registration forms within ten calendar days.

On the form itself, the Commission recommends that the following additional information be
disclosed:
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(1} the identity of all clients, including members of a coalition or membership organization who
pay $1,000 or more for a lobbyist’s services;

(2) the outcome sought with respect to the particular municipal decisions the lobbyists intend to
influence; :

(3) the number of lobbying contacts with City Officials within the past sixty days (organization
lobbyists only);

(4) the identity of any owners, officers, or lobbyists at the firm or organization who have
engaged in campaign fundraising activities (which are defined as those that resulted in
$1,000 or more raised for a candidate) for any current elected official within the past two
years, together with the name of the elected official who benefited from the fundraising
effort;

(5) theidentity of any owners, officers, or lobbyists at the firm or organization who provided
compensated campaign-related services to a current elected official within the past two
years, together with the name of the elected official who received the services;

(6) the identity of any owners, officers, or lobbyists at the firm or organization who provided
compensated services under a contract with the City within the past two years, together with
the name of the City department, agency, or board for which the services were provided,
and

With respect to the disclosure of fundraising activities, campaign-related services, and City contracts,
it should be noted that the proposals include a “grandfather” provision that exempts the disclosure of
such activities if they occurred prior to January 1, 2007. In addition, 1t should be noted that the
disclosures are extremely limited and do not require the disclosure of specific dates or dollar
amounts. Finally, uncompensated officers (e.g. volunteer board members) of organization lobbyists
are excluded from these disclosure requirements.

Rationale for proposed changes: Registration by lobbying firms and organization lobbyists (in lieu
of registration by individual lobbyists) is intended to ensure that all lobbying activities by the firm or
organization are disclosed to the public. For example, under the proposed registration threshold for
organization lobbyists, the lobbying activities of all employees of a particular company count toward .
the proposed 10-contact threshold. This eliminates the potential for a company to avoid registering
and disclosing its lobbying activities by simply spreading the work out amongst multiple employees.
Similarly, as discussed in greater detail below, it is important for the public to receive information
concerning the campaign fundraising activities of all owners, officers, and lobbyists of a particular
company. In other words, if the members of a lobbying firm or organization lobbyist have raised
substantial sums of money for a particular candidate, but the individuals primarily responsible for the
fundraising efforts are not personally engaging in lobbying activities, then the public would not
receive relevant information regarding fundraising efforts if only individual lobbyists were required
to register and disclose their activities.
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The shortened time period for amending the form is designed to ensure that the public receives
information in a timely manner regarding lobbying efforts to influence municipal decisions. It simply
does not serve the stated purpose and intent of the lobbying laws to delay informing the public of the
identity of the person paving to influence a particular decision until months after the decision is

made.

With respect to the proposed requirements for additional information on the registration form, the
rationale for each proposal is as follows:

(1) Including within the definition of “client” those members of coalitions or organizations who
pay $1,000 or more for a lobbyist’s services will ensure that all relevant information
regarding the financing of Jobbying activities is disclosed to the public on the lobbyist
registration forms. This change was made as a result of information obtained by the
Comimission during the course of recent enforcement activities. The Commission saw
evidence of a trend in “‘grassroots” lobbying wherein a lobbyist retained and financed by an
unpopular or unsympathetic client will recruit members of the public to join the cause, and
then hide the identity of the original client by disclosing that the firm’s client is a “coalition”
of “concerned citizens.”

(2) Information regarding the outcome sought by lobbyists is clearly relevant in terms of fully
informing the public regarding lobbying efforts.

(3) Information regarding the number of lobbying contacts within the previous sixty days is
intended to correspond to the proposed contacts-based threshold, while also informing the
public of the organization’s pre-registration level of advocacy.

(4) Disclosures regarding previous campaign fundraising efforts over the past two years are
intended to provide the public with information regarding the access that lobbyists may
have “earned” by fundraising for officials whose vote they now seek to influence. As
discussed below, the Commission feels strongly that campaign fundraising efforts must be
disclosed on lobbyists” quarterly disclosure reports. It follows, therefore, that information
regarding fundraising efforts that occurred before registration is also relevant and should be
disclosed to the public. Because the Commission recognizes that it may be difficult to
retrieve specific information regarding fundraising efforts that took place vears earlier, the
Commission’s proposal would require lobbyists to merely list the names of those who raised
$1,000 or more for a current elected official within the past two years.

(5) Information regarding the provision of cdmpai gn-related services over the past two years is
intended to provide the public with information regarding a special relationship that might
exist as a result of a lobbyist’s efforts to help a City Official win an elective office.

(6) Although several lobbyists advised the Commission that a special relationship between an
- officeholder and his or her campaign consultant are unlikely, several Councilmembers
disagreed with this assertion at the October 25, 2006, Rules Committee meeting. The
Commission staff subsequently conducted additional research and heard from various
Counctl staffers that elected officials generally have a very good relationship with the
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campaign consultants who helped them gain elective office. By way of example, one
Council staffer reported that Larry Remer had such a close relationship with former
Councilmember Ralph Inzunza after he served as Councilmember Inzunza’s campaign
consultant that the Councilmember used a list of concerns prepared by Remer and printed
on the letterhead of Remer’s company (The Primacy Group) when the City Council was
considering the creation of the Ethics Commission and the adoption of the Ethics
Ordinance. Council staffers pointed out that it is typically only losing candidates who have
complamts regarding the services provided by their consultants.

(7) Disclosures regarding work performed by lobbyists pursuant to a City contract are intended
to provide the public with information regarding a close working relationship that might
exist between a particular City Official and a lobbyist. In the Commission’s experience, the
City sometimes retains lobbying firms, including some lobbying firms that are registered
with the City to influence local municipal decisions, to assist with the City’s lobbying
efforts at the state and federal level. In addition, many lobbyists are former City employees:
Scenarios such as these support the notion that lobbyists should disclose their current or
prior status as City employees or City consultants.

C. Information Provided on Quarterly Disclosure Reports (SDMC §§ 27.4017, 27.4018):

Proposed changes: In order to ensure transparency in the lobbying process and to avoid the
appearance of corruption and/or undue influence, the Commission recommends that lobbyists
disclose the following additional information on their quarterly disclosure reports:

(1) The names and departments of individual high-level City Officials contacted by lobbyists
during the reporting period.

(2) The total compeﬁsation received by lobbying firms from each client (rounded to the nearest
$1,000), and the total number of contacts by employees of organization lobbyists, during the
reporting period.

(3) Information regarding the outcome sought for each municipal decision influenced.

(4) Information regarding campaign contributions of $100 or more made during the reporting
period to candidate committees, including candidate-controlled ballot measure committees.

(5) Information regarding campaign fundraising efforts that resulted in contributions totaling
$1,000 or more for a candidate or a candidate-controlled ballot measure committee during
the reporting period.

(6) Information regarding compensated campaign-related services provided to a candidate or
candidate-controlled ballot measure committee during the reporting period.

(7) Information regarding compensated services provided under contract with the City during
the reporting period.
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Rationale for proposed changes: The above-referenced recommendations are based on the
following underlying principles: h

(1)

The Commission believes that identifying the names and departments of individual high-
level City Officials contacted by lobbyists is key information that should be disclosed to the
public. It is critical for the public to know which City Officials were contacted by a
lobbyist. There is a substantive difference between a lobbyist meeting with an elected
Councilmember and a lobbyist meeting with a council staffer.

The Commission heard from several lobbyists who argued that it is burdensome to identify
each City Official they lobby. The Commission believes that the public’s right to have this
information far outweighs any inconvenience for lobbyists. In the spirit of compromise,
however, the Commission recently revised its initial proposal by narrowing the definition of
“City Official” to a select group of high-level positions at the City and City agencies. By
way of comparison, it is relevant to note that the current lobbying laws broadly define a
“City Official” as any City employee who participates in the consideration of a municipal
decision, other than those who work in a purely clencal, secretarial, or ministerial capacity.

list of high-level positions includes all of the positions recently created under the “strong
Mayor” form of government. Additional research conducted by Commission staff revealed
that the job titles of high-level positions do not sometimes correspond to their working
titles. Consequently, at its May meeting, the Commission decided to modify the proposed
definition of “City Official” in order to add the following additional job titles: Council
Representative, Management Assistant to City Manager, Financial Operations Manager, and
Budget/Legislative Analyst. Because these additional positions were not included at the
time the Rules Committee considered the Commission’s proposals, we have attached an
“Alternative A” to the proposed ordinance that includes these four additional job titles.

The list of high-level positions included within the proposed definition of “City Official”
meludes members of City boards and commissions who file Statements of Economic
Interests. At the March 7, 2007, Rules committee meeting, the Commission was also asked
to consider whether some boards should be excluded from the definition, such that lobbyists
would not have to disclose lobbying contacts with these officials. The Commission
considered this issue at its May 10, 2007, meeting, and concluded that it would not be
appropriate to exclude any boards or commissions from this definition. The Commission
based this recommendation on the fact that the members of these boards have some type of
decision-making capabilities, as reflected in the City’s prior determination that the members
must file Statements of Economic Interests [SEIs]. In other words, if the members of a
particular board must disclose their personal economic interests because their board has
been determined to be more than “solely advisory” in nature, then lobbying contacts with
these members should be disclosed to the public. (Note that the members of approximately
seventy percent of City boards are required to file SEls.)

Several lobbyists have objected to the proposed disclosure of specific City Officials
contacted, and claimed that the disclosure of this information would have a “chilling effect”
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because City Officials will not want to speak to lobbyists if their names will appear in a
disclosure report. During the course of the Commission’s discussions on the City’s
lobbying laws, the Commissioners repeatedly reiterated their view that there is nothing
inherently wrong with lobbying, which they recognize as a valuable and integral part of City
government. Accordingly the appearance of a person’s name in a lobbying disclosure report
should not be considered as evidence of anything more than the performance of normal City
duties. That said, the Commission would strongly encourage any high-level City Official
who has reservations about the public disclosure of a particular meeting with a lobbyist to
reconsider the appropriateness of having that meeting. '

The Commission does not believe that the current system, which requires lobbyists to
disclose their compensation in certain ranges ($0-$5,000, $5,000-$25,000, $25,000-
$50,000, over $50,000), provides the public with sufficient information regarding the
financing of lobbying activities. Because it may be difficult for a lobbyist to ascertain the
precise dollar amount earned for lobbying efforts, the Commission has proposed that

- lobbyists disclose an amount rounded off to the nearest $1,000. Note that other jurisdictions

@)

(4)

(5)

in California require lobbyists to disclose the exact amount earned.

As discussed above, the proposed threshold for organization lobbyists is based on a number
of contacts because of the difficulty inherent with in-house lobbyists (employees of
organization jobbyists) calculating the amount of compensation they earn for City lobbying
activities. Accordingly, in lieu of disclosing the amount of compensation received for
lobbying, it is more appropriate for organization lobbyists to disclose the total number of
contacts with City Officials in connection with a particular municipal decision.

As discussed above, an important aspect of the information regarding a lobbyist’s efforts to
influence a particular municipal decision is the actual outcome sought by the lobbyist or
his/her client. Depending upon the identity of the client and the specific municipal decision,
the outcome sought might not be readily apparent to the public.

Although campaign contributions are disclosed on reports filed by City candidate and ballot
measure committees, this information may not be disclosed until long after a municipal
decision is made (in non-election years, candidates only file semi-annual campaign
statements). In addition, it can be difficult for the public to connect a contribution on a
campaign statement with a municipal decision identified on a lobbying statement. The
Commission concluded, therefore, that this information should be included on quarterly
disclosure reports to ensure that the public receives it in a timely and efficient manner.

Because of the City’s campaign contribution himits, campaign fundraising has become the
means by which individuals and entities may demonstrate their financial support for a
candidate. When these individuals and entities contact officeholders who benefited from
their fundraising efforts and attempt to influence their official decisions, the appearance of
improper influence is created. In other words, the public may believe that a lobbyist
obtained special access to, and/or undue influence over, an elected official when he or she
has helped finance that official’s election campaign. This perception is underscored by
recent events in San Diego involving the prosecution of local elected officials and a lobbyist
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who fundraised for them. In addition, as discussed in greater detail in the Memo to the
Rules Committee dated February 21, 2007 (attached as Exhibit B), there are many
documented examples throughout the country in which lobbyists obtain, or appear to obtain,
special access to elected officials via campaign contributions and campaign fundraising.
The Commissioners also considered the personal experience of one of the Ethics
Commissioners, who explained that he received special access (e.g., private telephone
numbers and email addresses) for public officials only after he engaged in campaign
fundraising efforts to benefit these officials.

In order to address the public’s perception that corruption exists in the lobbying arena, it is
critical to provide transparency in the lobbying process wherever possible and practical.
Accordingly, the Commission believes that quarterly disclosures should detail all
fundraising efforts that result in $1,000 or more in campaign contributions for a City
candidate or candidate-controlled ballot measure committee. It is important to note that the
Commission’s proposal is narrowly tatlored and would require that lobbyists only disclose
(1) contributions personally delivered by the lobbyist, and (2) contributions for which the
lobbyist “has identified himself or herself to a candidate or candidate’s controlled
committee as having some degree of responsibility for raising.” In other words, if the
lobbyist takes credit for providing a candidate with contributions, then the lobbyist would
disclose the amount of those contributions on a quarterly disclosure report.

Several lobbyists have objected to this proposed disclosure requirement and suggested that
lobbyists should only be required to disclose contributions that they personally deliver to a
candidate. In the Commission’s experience, this approach would enable lobbyists to easily
circumvent disclosure rules by simply asking someone else to deliver the contributions on
their behalf. Moreover, this approach would ignore prevalent practices in campaign
fundraising that involve the coding of contribution envelopes so that lobbyists receive credit
for contributions sent directly by contributors to a candidate’s campaign committee.

In addition to their objections on the grounds that they should be required to disclose only
contributions personally delivered to candidates, some lobbyists have suggested that the
fundraising disclosure requirement should apply to all fundraisers and should be included in
the City’s campaign laws. Although the Commission may ultimately recommend such
disclosure by candidate committees under the City’s campaign laws, it is the Commission’s
view that it 1s certainly appropriate to impose this requirement on paid lobbyists at this time
because of the role that they play in inflhencing municipal decisions. The public has an
undeniable interest in obtaining information regarding the different ways in which paid
lobbyists obtain access and/or influence.

As discussed above, the disclosure of campaign-related services is intended to provide the
public with information regarding a special relationship that might exist as a result of a
lobbyist’s efforts to help a City Official win an election. Although it is important for a
lobbyist to disclose on a registration form whether he or she has provided campaign-related
services to a candidate in the past (possible months or years before a lobbying contact with
the same official), it is just as important — arguably even more important — for a lobbyist to
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disclose on a quarterly report that he or she is engaged in providing campaign related
services to an elected official at the same time that he or she is lobbying that same official.

(7) As discussed above, information gathered by the Commission suggests that lobbyists who
perform work under contract with the City may develop special relationships with certain
City Officials, and that such relationships should be disclosed if these lobbyists are also paid
by private parties to influence decisions made by City Officials. The rationale behind this
recommendation is very similar to the rationale discussed above with respect to the
disclosure of campaign-related services. In both instances, disclosures create a higher
degree of transparency than currently exists.

D. Limits on Gifts from Lobbyists (SDMC § 27.4030):

Proposed changes: The amendments proposed by the Commission include a $10 limit on gifts from
lobbyists to City Officials in a calendar month. They also include a $10 limit on gifts delivered by
lobbyists when they are acting as an agent or intermediary for the donor of the gift,

Rationale for proposed changes: The $10 gift limit proposal stems from the Commission’s belief
that, in the view of the public, City Officials may be influenced in the performance of their official
duties if they receive an expensive meal or a ticket to an event from a lobbyist. The recent conviction
of a United States Congressman in connection with excessive gifts from a lobbyist has reinforced the
public’s belief that gifts from lobbyists to government officials are indications of undue influence.

It is relevant to note that, as reflected in the comparison chart (Attachment B, Exhibit 4), other
jurisdictions throughout California have similar gift limits, or have imposed an outright ban on gifts
from lobbyists. Rather than ban all gifts outright and potentially expose City Officials to an
enforcement action for simply accepting a cup of coffee from a lobbyist, the Commission ultimately
settled on the $10 limit to allow officials to accept gifts with a nominal value,

Conclusion

Throughout many months of deliberations, beginning in November of 2005, the Commission has
received extremely valuable input from lobbyists and members of the public regarding a variety of
proposals under consideration. Each recommendation was seriously considered and most were
incorporated into the Commission’s proposals. The input the Commission received was instrumental
to the preparation of preparing amendments that are straightforward, practical, and comprehensibie,
while incorporating important public policy considerations.

As explained in detail in the Memo to the Rules Committee dated February 21, 2007 (Attachment B),
each of the Commission’s proposals has been drafted to address an actual problem with the existing
laws, or to address real or perceived corruption in the lobbying process. If adopted, these reforms
will dramatically improve what 1s largely an ineffective ordinance. The proposed amendments will
ensure that people who are compensated to influence municipal decisions are required to register as
lobbyists, and will allow the Ethics Commission to effectively enforce the law when such individuals
fail to register, :
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In addition, the proposed reforms will require lobbysts to disclose more information than is presently
required, which will in turn create more transparency and combat the appearance of corruption that
surrounds lobbying and related activities. Although some lobbyists and City officials may object to
the notion that there is anything untoward in the lobbying process, the volume of empirical evidence
recited in the exhibits to Attachment B shows that it is commonplace for lobbyists to obtain access
and/or influence through campaign contributions and fundraising, and that these activities engender
an appearance of corruption.

Finally, as explained in Attachment B, the Commission is confident that there has been a thorough
legal analysis of the proposed amendments to the City’s lobbying laws. In the opinion of the
Commission’s General Counsel, Cristie McGuire, the proposed reforms do not substantially interfere
with the ability of a lobbyist to exercise his or her First Amendment rights. Because there is a rational
basis for each proposal, and because each provision has been crafted to achieve a specific goal, Ms.
McGuire is confident that the proposals do not impermissibly infringe on constitutionally protected
activities. Although the Commission certainly defers to the Office of the City Attomey to ultimately
determine whether the proposed ordinance is “legal,” the Commission is confident that the City has
sufficiently demonstrated the need for the proposed reforms, and that they would survive any legal
challenge.

We look forward to the City Council considering the proposed amendments as soon as docketing of
this 1ssue is feasible. The Commission is hopeful that the proposed reforms will be considered and
adopted by the City Council this June, following final budget modifications on June 11. In order for
the new laws to take effect on January 1, 2008, the Commission will need four to six months to create
new registration and disclosure forms, prepare new fact sheets, and educate the regulated community
regarding the changes to the Lobbying Ordinance. If you have any questions, please contact Stacey
Fulhorst at your convenience.

y Fulh
Executlve ector San Diego Ethics Commission

Attachments:

A) Memorandum from Dorothy Leonard and Stacey Fulhorst to City Council and City Attorney
dated April 16, 2007
'B) Memorandum from Stacey Fulhorst to Rules Committee dated February 21, 2007

ce: Catherine Bradley, Chief Deputy City Atiorney
Kris Michel, Deputy Chief Community & Legislative Services
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MEMORANDUM
DATE: April 16, 2007
TO: - Council President and Members of the City Council
City Attorney Mike Aguirre
FROM: Dorothy Leonard, Chair, San Diego Ethics Commission

Stacey Fulhorst, Executive Director, San Diego Ethics Commission

SUBJECT: Proposed Amendments to the Municipal Lobbying Ordinance
(San Diego Municipal Code sections 27.4001, et seq.)

Beginning in November of 2005, the Commission held a series of eighteen public workshops on
specific aspects of the City’s Lobbying Ordinance. The Commission received input from
members of the public as well as members of the regulated community. As a result of this
comprehensive and deliberative process, the Commission has compiled a package of proposed
amendments to the City’s Municipal Lobbying Ordinance.

‘The Commission initially presented its proposed changes to the City Council Committee on
Rules, Open Government and Intergovernmental Relations on October 25, 2006. The
Commission returned to the Rules Committee with several amended recommendations on March
7, 2007, at which time the Committee members unanimously decided to forward the package of
proposed amendments to the full City Council.

At the March 7, 2007, Rules Committee meeting, several Committee members asked the
Commission and/or the City Attorney to provide responses to the following questions in the
interim between the Rules Committee meeting and the time this matter is docketed for
consideration by the full City Council.

Question No. 1: The proposed definition of “City Official” includes a list of job titles that
correspond to high-level positions in the City. Under the proposed new
laws, lobbyists would be required to report lobbying contacts with these
high level officials. Does this list include ali of the positions recently
created under the “strong Mayor™ form of government?

Response No. 1: Additional research conducted by Commission staff indicates that, in some
cases, the job titles of some high-level positions do not correspond to their
working titles. Consequently, at its next meeting on May 10, 2007, the
Commission will consider whether to recommend adding four additional
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Question No. 2:

Response No. 2:

Question No. 3:

Response No. 3:

Question No. 4:

Response No 4:

job titles to the definition of “City Official.” If the Commission decides to
recommend adding any or all of these four job titles, the Commission staff
will prepare alternative language for the City Council to consider.

Some of the positions delineated in the proposed definition of “City
Official” include people who may serve as hearing officers. May
lobbyists lawfully contact these officials on quasi-judicial matters?

As the Commission indicated at the March 7, 2007, Rules Committee
meeting, we will defer to the City Attorney’s Office to advise the City
Council on this legal 1ssue.

The proposed definition of “City Official” includes all members of City
boards and commissions who are required to file Statements of Economic
Interests. Are there any boards or commission that should be excluded
from the Lobbying Ordinance? In other words, are there any boards or
commissions whose actions lobbyists should be allowed to influence
without having to disclose anything? '

The Commission will consider this issue at its next meeting on May 10,
2007. Any changes in-the proposed amendments will be identified in the
staff report accompanying the Request for Council Action. In addition, if
appropriate, Commission staff will prepare altemative langnage for the
City Council to consider.

The amendments proposed by the Commission would require lobbying
firms and organization lobbyists to disclose the tatal amount of
compensation they receive from each client, rounded to the nearest
$1,000. Should lobbyists instead disclose a range of compensation
recetved from each client?

As explained during the Commission’s initial presentation to the Rules
Committee on October 25, 2006, the Commission does not believe that the
current system, which requires lobbyists to disclose their compensation in
certain ranges ($0-$5,000, $5,000-$25,000, $25,000- $50,000, over
$50,000), provides the public with sufficient information regarding the
financing of lobbying activities. Because it may be difficult for a lobbyist
to determine the precise dollar amount eamned for lobbying efforts, the
Commission’s proposal requires only that lobbyists disclose amounts
rounded off to the nearest $1,000. Note that other jurisdictions in
California require lobbyists to disclose the exact amount earned.
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Question No. 5:

Response No. 5:

Ouestidn No. 6:

Response No. 6:

Question No. 7:

Response No. 7;

Are some lobbying contacts inappropriate in the context of managed
competition?

Because the City has not yet adopted any rules or guidelines regarding the
managed competition process, it is premature for the Commission to
consider if certain types of lobbying contacts should be regulated in a
unique manner, or even prohibited altogether. If the Mayor and Council
ultimately determine that certain types of lobbying contacts in the course
of the managed competition process are inappropriate, the Commission
would consider amendments to the Lobbying Ordinance at that time.

Both the current and proposed ordinances indicate that direct
communication for the purpose of influencing a municipal decision does
not include speaking at a public hearing or providing written statements
that become part of the record of the public hearing. How do documents
become part of the record of a public hearing?

When the City Clerk’s Office receives documents concerning a particular
item, the staff checks to see if the item is on a current Council docket or an
upcoming docket. If so, then the materials are passed onto the City
Clerk’s Docket Section, and they become part of the record of the Council
meeting. If not, then the materials are maintained in the City Clerk’s
general files, and they do not become part of the record of a particular
Council meeting. If a lobbyist intends a particular document to become
part of the record of a public hearing, the lobbyist should either forward
the document to the City Clerk’s Office with a docket item number once
the item is docketed, or check with the City Clerk’s Office to ensure that a
document transmitted before a docket is published is contained within the
docket back-up materials. The same process should be followed with
respect to a Council Committee meeting, except that the lobbyist should
transmit documents to the Committee Consultant or check with the
Committee Consultant to ensure that a particular document is part of the
back-up materials for a Committee meeting.

What is the distinction between an exchange of information and an
attempt to influence a municipal decision?

Both the current and proposed lobbying laws define “influencing a
municipal decision” as an attempt to affect any action by a City Official
by any method, including “providing information, statistics, analysis or
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studies to a City Official.” In other words, there is no distinction between
an exchange of information and an attempt to influence a municipal
decision, provided of course that the information provided is related to a
municipal decision and could affect an action by a City Official
concerning the municipal decision.

Question No. &: The Commission’s proposed reforms would require lobbying firms and
organization lobbyists to disclose certain types of campaign fundraising
efforts when their owners, officers, or lobbyists personally deliver
contributions to a candidate, or if they identify themselves to a candidate
as having some responsibility for raising the contributions. Is it possible
to clarify what it means to take credit for raising a contribution?

Response No. 8: During the course of its.extensive deliberations on the topic of fundraising

' disclosure, the Commission initially considered requiring lobbyists to
disclose all campaign contributions “made at the behest” of the lobbyist.
After hearing from lobbyists that this would be unduly burdensome
because it could require them to disclose contributions made by their
friends and neighbors if they merely discussed a particular candidate with
a lobbyist, the Commission decided to narrowly tailor this provision to
require lobbyists to disclose only those contributions they personally
deliver, or those contributions they take credit for raising. In the
Commission’s experience, taking credit for a contribution can take many
forms: coding of contribution remittance envelopes, providing a list of
contributors to a candidate’s campatign staff, etc. It is not practical or
desirable to limit the language in the ordinance to the specific ways that a
lobbyist can take credit for campaign contributions, as doing so would
likely encourage lobbyists to find a different way to take credit for
contributions and thereby avoid the disclosure requirements.

As discussed above, there are two remaining 1ssues that the Ethics Commission will discuss at its
next meeting on May 10, 2007. The Commission anticipaies submitting a Request for Council
Action (Form 1472) no later than Monday, May 14, 2007. As explained at the March 7, 2007,
Rules Committee meeting, the Commission is hopeful that the proposed reforms will be
considered and adopted by the City Council as soon as possible. In order for the new laws to
take effect on January 1, 2008, the Commission will need four to six months to prepare new
registration and disclosure forms, prepare new fact sheets, and educate the regulated community
on the various provisions in the new ordinance. Accordingly, the Commission respectfully
requests that the Council President consider docketing this issue for City Council consideration
in June (possibly after the City Council addresses final budget modifications on June 11).

At the March 7, 2007, Rules Committee meeting, the City Attorney indicated that he intends to
conduct a legal analysis of the Commission’s proposed reforms. The Ethics Commission
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respectfully requests, therefore, that the City Attorney present the results of his analysis to the
City Council as soon as possible to facilitate docketing of this issue in June.

\7 // s
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Dorothy Leopdrd Staoéy Fulhor}’t
Chair, San Diego Ethics Commuission Executive Difector, San D1eo'0 Ethics Commission

ce: Catherine Bradiey, Chief Deputy City Attorney
Kris Michel, . Deputy Chief Community & Legislative Services
Chris Cameron, Rules Committee Consultant
Michelle Strauss, Policy Advisor, Council District 1
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Office of the Executive Director

MEMORANDUM
DATE: February 21, 2007
TO: The Committee on Rules, Open Government and Intergovernmental Relations
FROM: Stacey Fulhorst, Executive Director

SUBJECT: Proposed Amendments to the Municipal Lobbying Ordinance
(San Diego Municipal Code sections 27.4001, et seq.)

A.  Updates since October 25, 2006, Rules Committee Meeting
On October 25, 2006, the Ethics Commission made a presentation to the Rules Committee regarding
its proposed amendments to the City’s Lobbying Ordinance. At that time, the Rules Committee asked

the Commission to consider the following issues, and fo report back with its recommendations:

» Consider whether to narrow the scope of who is a “City Official” to require lobbyists to
disclose only those contacts with high-level officials, not mid-level officials.

e (Consider modifying the requirement that lobbyist | fraising

actrvities for the past four years on their registrati ether a shorter
time period would be more appropriate.

» Consider adding a requirement that lobbyists discl :d to current
elected officials. M\S\Qﬁb\w %

* Consider clarifying the language regarding campaign rundraising disclosures.
e Consider clarifying the Ianguagé regarding reportable compensation.
¢ Consider clarifying and/or narrowing the definition of a “contact” with a City Official.

After considering the issues raised at the October 25, 2006, Rules Committee meeting, the
- Commission has amended its recommendations as follows:

* The definition of “City Official” has been narrowed in scope to include only twenty-nine high-
level positions at the City and at City agencies (this list includes members of City boards and
commissions, as well as the positions of City Manager, Assistant City Manager, and Deputy
City Manager which are presently nonexistent under the “strong Mayor” form of government).
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o The requirement to disclose campaign fundraising information on lobbyist registration forms
has been changed from four years to two years. In addition, a “grandfather” provision has been
added to exempt fundraising efforts that occurred prior to January 1, 2007. It is important to
keep in mind that this disclosure is extremely limited and essentially requires the lobbyist to
simply identify the name of the elected official who benefited from the fundraising efforts.
There is no requirement to disclose specific dates or amounts raised.

o Also with regard to the disclosure of campaign fundraising activities, the phrase,
“contributions the lobbyist knows or has reason to know were raised” has been deleted and
replaced with the same language used in the definition of “fundraising activity.” This
language requires lobbyists to disclose contributions that are personally delivered to a
candidate or to a candidate’s committee, as well as contributions that the lobbyist identifies
himself or herself to the candidate as having some responsibility for raising.

o There is a new requirement for the disclosure of a lobbyist’s compensated campaign-related
services. The applicable language is patterned after the provisions requiring the disclosure of
campaign fundraising — lobbyists would be required to disclose very limited information for
compensated campaign services provided to an elected City Official within the past two years
on their registration forms, and disclose more detailed information on their quarterly disclosure
reports for compensated campatgn-related services provided to a candidate or a candidate-
controlled committee during the reporting period.

¢ Language regarding reportable compensation has been revised to state that lobbyists must
disclose the amount of compensation they receive for “lobbying activities,” which includes
direct communications with City Officials, as well as monitoring decisions, preparing
testimony, conducting research, attending hearings, communicating with clients, and waiting
to meet with City Officials.

e The definition of “contact’”” has been revised to clarify that it includes only those instances of
direct communication with City Officials that are made for the purpose of influencing a
municipal decision. Although the Rules Committee asked the Commission to consider
whether it would be appropriate to limit “contacts” to certain locations or lengths of time, the
Commission ultimately concluded that such an approach would create loopholes that would
-inevitably be used by lobbyists to avoid disclosure. For example, if a “contact” is defined as
only those communications that take place in the office of a City Official, lobbyists could
simply ensure that their contacts took place in another location. Similarly, if the ordinance
includes a time limit for contacts, it would inevitably result in multiple, shorter meetings with
lobbyists. [It is important to distinguish the definition of “contact” in the lobbying ordinance
from a law or policy regulating ex-parte communications, As you will recall, such a law or
policy was proposed by Carl DeMaio at the October 25, 2006, Rules Committee meeting.
This issue has been placed on the Commission’s legislative agenda for 2007 at the request of
the Rules Committee. ]

In addition, during the course of the Commission’s deliberations over the past few months, several
other issues were brought to the Commission’s attention that resulted in the followmg changes to the
draft ordinance:
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* e The definition of “client” has been updated to include members of a coalition or membership
organization who pay $1,000 or more for a lobbyist’s services. This will ensure that all
relevant information regarding the financing of lobbying activities is disclosed to the public on
the lobbyist registration forms. This change was made as a result of information obtained by
the Commission during the course of recent enforcement activities. Essentially, there is a new
trend in “grassroots” lobbying whereby a lobbyist retained and financed by an unpopular or

* unsympathetic client will recruit members of the public to join the cause, and then hide the
identity of the original client by disclosing that the firm’s client is a “coalition” of “concerned
citizens.”

e The provisions that address the disclosure of compensation have been amended to clarify that a
lobbyist must report the compensation received from each client, but is not required to itemize
the compensation received for each municipal decision he or she attempts to influence on the
client’s behalf.

o The definition of “expenditure lobbyist” (a lobbying entity that does not have any direct
communications with City Officials, but makes expenditures for public relations, advertising,
public outreach, etc., to influence a municipal decision) has been revised as follows: (1) the
$5.000 threshold applies to any number of municipal decisions rather than to a single decision;
(2) the corresponding time period for the threshold is a calendar quarter rather than ninety
consecutive days; and (3) language has been added to clarify that an expenditure is considered
made when a payment is made or when consideration is received.

¢ A new provision has been added that would require lobbyists to disclose compensated services
they provide pursuant to a contract with the City. This provision is based on new information
recently brought to the Commission’s attention. In particular, in the past the City has retained
lobbying firms, including some lobbying firms that are registered with the City to influence
local municipal decisions, to assist with the City’s lobbying efforts at the state and federal
level. In addition, the City has hired individuals who previously lobbied the City. Because
several other provisions recommended by the Commission would require the disclosure of
activities that may serve to create a special relationship between a lobbyist and a City Official,
the Commission believes that lobbyists should also disclose whether they have provided
compensated services under a contract with the City. It should be noted that both Los Angeles
and San Francisco require lobbyists to disclose contracts they have with their respective cities.

At this time, 1t is the Commission’s view that the proposed amendments are in final form and are
ready for consideration and approval by the Rules Committee. There are lobbyists who continue to
object to the Commission’s recommendations by asserting that the proposals are “too complicated,” or
that there has been “no legal analysis” of the recommended changes, or that the proposed amendments
constitute “a solution in search of a problem.” As discussed in greater detail below, the Commission
does not believe there 15 any basis in fact for these claims. Instead, as demonstrated by the
information set forth below, the proposed reforms will fix a series of problems that exist with the
current ordinance, and will serve to prevent corruption and the appearance of corruption by creating
far more transparency in the lobbying process. Moreover, as a result of the thorough legal analysis
performed by the Commission’s General Counsel throughout the past fifteen months, the Commission
1s confident that its proposals will withstand judicial scrutiny. The Commission does, of course, defer
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to the City Attorney’s Office to advise you on the legal 1ssues assoctated with the Commission’s
proposals.

B. Foundation for Commission’s Proposals

As the Commission explained at the October 25, 2006, Rules Committee meeting, each one of the
Commission’s proposals has been closely drawn to address an actual problem in terms of the
effectiveness of the existing laws, or to address real and perceived corruption in the lobbying process.

The following is an overview of the substantive proposed changes and the corresponding rationale:

New Definition of Lobbyist and Registration Threshold:

As explained at length in my memorandum to the Rules Committee dated October 19, 2006, the
current definition of lobbyist and the registration threshold simply do not work. Investigations
conducted by Commission staff reveal that there are people engaged in continuous and substantial
lobbying of City Officials, yet they are not currently required to register because they do not meet the
compensation threshold (currently $2,700 in a calendar guarter). For example, a lobbyist who works
in-house for a company and earns $100,000 per year could meet with the staff in each of the eight
Council offices once a week for twelve weeks, and still not meet the quarterly compensation
threshold. The current law, therefore, allows a substantial amount of lobbying to take place without
any disclosure to the public. In addition, the cutrent system improperly equates earnings with
influence, and requires an employee who earns $200,000 per year to register as a lobbyist much
sooner than an employee of another company who eamns $50,000 per year, even if they both engage in
the same amount of lobbying activities. The Commission has also found that the current system is
ineffective in terms of enforcement because it is very difficult to determine the precise amount of time
someone spends on lobbying activities, which 1s essential in order to compute whether or not the
individual reached the registration threshold.

In order to correct these problems, the Commission has proposed a $1 threshold for lobbying firms
(contract lobbyists hired by third parties) and a contacts-based threshold for organization lobbyists
(companies that employ lobbyists in-house). As discussed at great length in my previous
memorandum, the Commission determined that the contacts-based threshold (10 contacts in 60
calendar days) is the best means of regulating significant attempts to influence decisions that may
affect the revenue of a lobbyist’s employer, without also madvertently requiring average citizens to
register as lobbyists for simply exercising their right to petition their elected officials on an issue that
may affect their employers.

It is important to note that members of the public and regulated community who communicated with
the Commission on the threshold issue overwhelmingly indicated their support for the proposed $1
threshold for lobbying firms, and the proposed contacts-based threshold for organization lobbyists. In
other words, the Commission heard no objections to the proposed registration thresholds, with the
exception of several lobbyists who recommended that the Commission go further in its definition of
lobbyist by including people who are not compensated for their lobbying activities.

The Commission’s proposals include a third category of lobbyist known as an “expenditure lobbyist.”
This is an entity or individual that attempts to indirectly influence municipal decisions by spending
money on public relations, media relations, advertising, public outreach, etc. The Commission
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concluded that 1t is important for these activities to be disclosed to the public if the related costs meet
or exceed $5,000 within a calendar quarter. The Commission based this proposal on its experience
with several enforcement matters that involved spending by special interests to generate public
support for a particular issue. In those enforcement matters, the sources of the expenditures were
never disclosed, and both the public and the City Officials involved in the municipal decisions failed
to receive tmportant information that would have been relevant to their assessment of the issues.

Disclosure of Campaign Contributions and Fundraising:

As discussed in greater detail below, there are many examples throughout this country in which
lobbyists obtain, or appear to obtain, unique access to elected officials via campaign contributions and
campaign fundraising: In addition, the Commissioners considered the personal experience of one of
the Ethics Commissioners, who explained that he received special access (e.g., private telephone
numbers and email addresses) for public officials after he engaged in campaign fundraising efforts to
benefit these officials. In order to address the appearance of corruption that 1s created when lobbyists
seemingly obtain unique access to elected officials, the Commission has included proposals that
would require lobbyists to disclose their own campaign contributions, as well as their campaign
fundraising activities.

it shouid be noted that, at one point during its deliberations, the Commission considered whether the
appearance of corruption created by lobbyists engaging in campaign fundraising efforts to benefit the
elected officials they may seek to influence was so great that a ban on fundraising by lobbyists was
warranted. At that time, Jim Sutton (a lobbyist representing a group of clients) strenuously opposed
the proposed ban, and promoted disclosure as a preferable alternative. In a letter dated July 13, 2006,
Mr. Sutton asked the Ethics Commission to let “the sun shine on the fundraising activities of
lobbyists,” in lieu of a prohibition on fundraising by lobbyists. When the Commission ultimately
decided to recommend disclosure of fundratsing in lieu of an outright ban, Mr. Sutton clarified that his
recommendation for transparency was only intended to cover those campaign contributions that a
lobbyist personally delivers to a candidate. In the Commission’s experience, this approach would
easily enable lobbyists to circumvent disclosure rules by simply asking someone else to deliver the
contributions on their behalf. In addition, this approach would ignore prevalent practices in campaign
fundraising that involve the coding of contribution envelopes so that lobbyists receive credit for
contributions sent directly by contributors to a candidate’s campaign committee.

Both Los Angeles and San Francisco require lobbyists to disclose their fundraising activities. The
Commission reviewed the laws in effect in these other cities and ultimately agreed with Mr. Sutton
and others that the language used by these other jurisdictions could be improved upon to clarify the
underlying intent. Accordingly, the Commission narrowly tailored the language in the relevant
sections to require that lobbyists disclose (1) all contributions personally delivered by the lobbyist,
and (2) all contributions for which the lobbyist “has tdentified himself or herself to a candidate or
candidate’s controlled committee as having some degree of responsibility for raising.” In other words,
if the lobbyist takes credit for providing a candidate with contributions, then the Jobbyist should
disclose the amount of those contributions on a quarterly disclosure report.

Some lobbyists have objected to this proposal and suggested that such a disclosure requirement should
apply to all fundraisers and should be included in the City’s campaign laws. Although the
Commission may ultimately recommend such disclosure by candidate comrmittees under the City’s
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campaign laws, it is the Commission’s view that it is certainly appropriate to impose this requirement
on paid lobbyists at this time because of the role that they play in influencing municipal decisions.
The public has an undeniable interest in obtaining information regarding the different ways in which
paid lobbyists obtain access and/or influence.

Disclosure of Campaien-Related Services:

During the course of its deliberations over the past fifteen months, the Commission was advised by a
lobbyist that it is incorrect to assume that a special relationship exists between an elected official and
his or her campaign consultants, and that it is often the case that elected officials are not fond of their
respective campaign consultants for a variety of reasons. This information was contradicted by
Counctlmembers Madaffer and Frye at the Rules Committee meeting on October 25, 2006, at which
time they suggested that the Commission consider a requirement that lobbyists disclose these prior
relationships with elected officials.

The Commission staff subsequently conducted additional research and heard from various Council
staffers that elected officials generally have a very good relationship with the campaign consultants
who helped them gain elective office. By way of example, one Council staffer reported that Larry
Remer had such a close relationship with former Councilmember Ralph Inzunza after he served as
Councilmember Inzunza’s campaign consuitant that the Councilmember used a list of concerns
prepared by Remer and printed on the letterhead of Remer’s company (The Primacy Group) when the
City Council was considering the creation of the Ethics Commission and the adoption of the Ethics
Ordinance. Council staffers pointed out that it is typically only losing candidates who have
complaints regarding the services provided by their consultants.

Disclosure of City Contracts:

As discussed above, the Commission received information over the past few months suggesting that
lobbyists who have City contracts may develop special relationships with certain City Officials, and
that such relationships should be disclosed if these lobbyists are also paid by private parties to
influence the decisions made by City Officials. The rationale behind this recommendation is very
similar to the rationale discussed above with respect to the disclosure of campaign-related services in
that both disclosures would create a higher degree of transparency than currently exists.

Disclosure of City Officials Lobbied:

The Commission’s rationale for this proposal is elementary: the most important piece of information
the public needs regarding compensated efforts to influence the decisions of City Officials is the
identity of the officials who were actually lobbied. Without this information, the public has no way of
determining which officials may have been influenced by a lobbyist, and no way to rationally assess
whether any acts of undue influence took place.

. Several lobbyists recommended that lobbyists should be required to disclose the name of the
department lobbied, but not the identity of the City Official. The Commissioners rejected this
recommendation because they believe there 1s a very important distinction between meeting with an
elected official and a Council staffer. The Commission also heard from several lobbyists that it would
be too burdensome to identify every City Official present at a particular meeting, After further
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consideration, the Commission modified its recommendations to require that lobbyists only disclose
contacts with a select group of high level officials.

Some lobbyists also objected to disclosing the identity of City Officials they lobby, contending that
that City Officials will avoid talking to them for fear of being “called out on a public report.” The
Commission staff has conferred with several City Officials on this issue, each of whom expressly
deny that they would be concerned about being identified on a lobbyist disclosure report. They point
out that they are frequently required to provide records and calendars in response to Public Records
Act requests, and that their activities as government employees are continuously subject to public
scrutiny. In fact, public access to the calendars of City Officials was the subject of an October 16,
2005, Union Tribune article (Attachment 6) that detailed the contacts various individuals had with
City Officials over a specific period of time.

Gifts from Lobbyvists:

The Commission has proposed a $10 per month limit on gifts from lobbyists to City Officials. This
proposal stems from the Commission’s belief that, in the view of the public, City Officials may be
influenced in the performance of their official duties 1f they receive an expensive meal or a ticket to an
event from a lobbyist. The recent conviction of a United States Congressman in connection with
excessive gifts from a lobbyist has reinforced the public’s belief that gifts from lobbyists to
government officials are indications of undue influence.

It is relevant to note that, as reflected in the comparison chart, other jurisdictions throughout
California have similar gift limits, or have imposed an outright ban on gifts from lobbyists. Rather
than ban all gifts outright and potentially expose City Officials to an enforcement action for simply
accepting a cup of coffee from a lobbyist, the Commussion ultimately settled on the $10 limit to allow
officials to accept gifts with a nominal value. It is also relevant to note that, throughout the course of
the Commission’s deliberations on the Lobbying Ordinance, the Commission did not hear any
objections to this proposal (other than one that indicated the $10 limit should be slightly higher as the
cost of a hamburger has increased over time). '

C. Level of Complexity

As discussed above, some lobbyists have contended that the Commission’s proposals are too
complicated and burdensome, and are far more complex than comparable laws in other jurisdictions.
The Commission has made every effort to propose reforms that are clear and concise, and that will not
impose unnecessary burdens on the regulated community. In addition, the Commission has conducted
a thorough review of the laws in other jurisdictions in California and made every effort to streamline
and simplify the corresponding provisions whenever possible. The following are examples of laws in
place in other jurisdictions which the Commission rejected or modified because they appear to be too
complicated or burdensome:

» Both San Francisco and Los Angeles require lobbyists to itemize the contributions obtained
through fundraising activities. In other words, lobbyists must identify the name of each
contributor, the date of each contribution, the amount of each contribution, the name of the
candidate who benefited, etc. Los Angeles also requires lobbyists to provide specific
information regarding written political fundraising solicitations (whether or not the
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ngigigtions actually resulted in contributions). The Commission opted to propose a much

simpler, more straightforward approach that still ensures that the public has sufficient
information about a lobbyist’s fundraising activities. The Commission’s proposal would
require lobbyists to disclose the date and description of the fundraising effort, and the total
amount raised. In other words, the Commission’s proposal does not require lobbyists to
itemize each contribution and identify the name of each contributor.

» Los Angeles requires lobbyists to fill out a separate disclosure page for all contributions made
by lobbyists “at the behest” of City Officials to other candidates, which includes contributions
made at the direction of the lobbyist, or in cooperation, consultation, or coordination with the
lobbyist. Similarly, lobbyists in Los Angeles must disclose donations made “at the behest” of
City Officials to charitable, religious, and non-profit organizations. The Commission received
input from a lobbyist with experience in Los Angeles who explained that the “at the behest”
language had caused a great deal of confusion because it arguably requires lobbyists to
disclose campaign contributions and charitable donations, even if they were only discussed
with City Officials in passing. Accordingly, the Commission decided against recommending a
similar provision. |

e San Francisco requires lobbyists to disclose gifts of tickets or admissions to political
fundraisers or fundraising events sponsored by a 501(c)(3) organization. The Commission
decided against recommending a similar provision in San Diego’s lobbying laws because it
appears somewhat inconsistent with San Diego’s Ethics Ordinance (and the state’s Political
Reform Act), which expressly exempt these types of tickets from the gift regulations.

» The State of Califormia requires individual lobbyists, as well as the lobbying firms/lobbyist
emmployers who employ them, to prepare separate disclosure reports. In many instances, the
lobbyist must disclose the exact same iformation as his/her employer (e.g. activity expenses
and campaign contributions). The Commission viewed this system as unnecessarily
duplicative and burdensome, and opted instead to recommend that Jobbying firms and
organization lobbyists file the disclosure reports, which will include information supplied by
the individual lobbyists.

» The State of California requires people who retain lobbying firms to file disclosure reports in
the same time and manner as employers who have lobbyists working for them in-house. In
other words, the clients of lobbying firms must also file disclosure reports and provide specific
mformation regarding their payments to Jobbying firms and their campaign contributions. The
Commission has not recommended that the City of San Diego adopt similar requirements. The
information disclosed by the clients appears to be duplicative of the information disclosed by
the lobbyists with the exception of the clients’ campaign contributions, which are disclosed by
the recipient campaign committees.

o The State of California does not exempt government entities from its lobbying regulations. If
a sinijar provision were enacted in San Diego, employees of the County of San Diego, the
Port District, the City of Chula Vista, the City of National City, etc., would be required to
register as lobbyists and disclose their activities if they met with City of San Diego officials
regarding a municipal decision. The Commissioners opted to maintain the current exemption
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for government agencies because they believe the public is primarily interested in receiving
information regarding efforts by private companies to influence government decisions.

Although several lobbyists have generally criticized the Commission’s proposed reforms as too
complicated, these lobbyists have not provided the Commission with any information regarding a
specific provision that is allegedly problematic. Instead, the Commission heard from members of the
public that the proposed reforms are clear and comprehensible. The Commission first learned that
some lobbyists believe the proposals are too complicated at the October 25, 2006, Rules Commiittee
meeting. In particular, one lobbyist expressed his belief that the proposals are “more complicated than
any lobbying law in any other city in California.” In his October 23, 2006, letter to Council President
Peters, lobbyist Jim Sutton cites the following as the basis for his belief that the Commission’s
proposals are too complex:

e Mr. Sutton describes the registration thresholds proposed by the Commission as “inconsistent”
because they treat contract lobbyists differently than employees who lobby on behalf of their
employers.

As demonstrated in the comparison chart prepared by the Commission (Attachment 4), other
jurisdictions (e.g. Los Angeles, San Francisco, and the State of California) recognize the need
1o treat different types of lobbyists differently in terms of registration thresholds. Not only is
San Diego not unique in terms of these “Inconsistent” thresholds, but the Commission’s
current proposal is arguably far simpler than the current system or the alternatives. Instead of
requiring lobbyists to register if they earn a specific amount of money in a certain time period
or if they spend a certain amount of time lobbying in a certain period, the proposal would
simply require all compensated contract lobbyists to register. There is no simpler way to
impose a registration threshold. With respect to employees who Jobby on behalf of their
employers, they will need to register if they have ten lobbying contacts with high level City
QOfficials in a sixty-day period. It is not a complex proposition to require lobbyists to count
their number of lobbying contacts, and is clearly far less complicated than having them, or any
enforcement agency, calculate the amount of compensation eamed for lobbying activities,

e Mr. Sutton also references the fact that the Commission’s proposals do not require
homeowners associations and advocacy groups to register “simply because their members are
not paid.”

The Commission considered the request by Mr. Sutton and other lobbyists to regulate
uncompensated advocacy, but ultimately concluded that this type of regulation would have the
unintended effect of also regulating average constituents seeking to contact their elected
officials. In other words, it 1s the Commission’s view that regulating uncompensated lobbying
activities would inevitably result in an overly-complex ordinance and a highly confused
regulated community. Moreover, as evidenced in the comparison chart, the vast majority of
other jurisdictions in California do not regulate uncompensated lobbyists.

e Asapurportedly ‘“more straightforward alternative,” Mr. Sutton recommends that the City of
San Diego adopt the state’s lobbying disclosure laws because these laws have been in effect
for thirty years and because the state’s Fair Political Practices Commission [FPPC] has a staff
of technical advisors.
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As some Councilmembers may recall, Mr. Sutton made a very similar recommendation when
the City Council was considering the Commission’s proposed chaunges to the City’s campaign
laws in 2003 and 2004. Then, as now, the adoption of state law would have the net effect of
removing the proposals that are most objectionable to Mr. Sutton and his clients. In this case,
the state does not require lobbyists to identify the names of the officials they have lobbied, nor
does it require lobbyists to disclose campaign fundraising activities. As reflected in the
comparison charts, the majority of the other provisions in state law are identical or
substantially similar to those proposed by the Commission. Moreover, as discussed above, the

Commission has not recommended several provisions that currently exist in state law because
they believe that they are complicated, duplicative, and/or burdensome.

Finally, it is important to mention that the state’s lobbying laws apply only to state lobbyists.

It is highly unlikely that the FPPC would use its limited resources to provide advice to
lobbyists whose local activities are not under its jurisdiction. In other words, “adopting” state
law would not bring local lobbying activities under the purview of the FPPC. Instead, it would
only impose on local lobbyists a set of laws expressly tailored for the unique structure of the
state.

I order to highlight the relaiive simplicity and straightforward nature of the Commission’s proposed
reforms, the Commission staff has prepared draft Fact Sheets entitled “Am T a Lobbyist?” and
“Exceptions to the Lobbying Ordinance” (Attachment 3).

D. Legal Analysis

The Commission’s General Counsel, Cristie McGuire, has conducted a thorough and ongoing legal
analysis of the proposed amendments to the City’s lobbying laws, and is confident that they would
survive any legal challenges. In addition to the customary legal research and analysis that is typically
performed by the Commission’s General Counsel when the Commission proposes legislative reforms,
Ms. McGuire prepared a “primer” (Attachment 5) on the constitutional principles involved in
developing lobbying regulations. The Commission used this primer as a guideline throughout its
deliberations on the proposed Lobbying Ordinance.

This primer addresses a variety of Court cases that explain how different types of government
regulation are subject to different types of legal scrutiny. Laws that incidentally burden a First
Amendment right, such as registration, disclosure, and gift provisions, are not direct limitations on the
right to petition the government, and are therefore subject to a relatively low level of judicial scrutiny.
In order to enact such laws, a government entity need only demonstrate that there is a reasonable or
rational basis for the law. As explained in Ms. McGuire’s memo, this burden is met if it can be shown
that the law was reasonably calculated to achieve its goal. On the other hand, laws that prohibit or
restrict constitutionally-protected activities (such as a ban on campaign contributions by lobbyists) are
subject to a higher judicial standard known as “strict scrutiny.”

In the opinion of the Commission’s General Counsel, the proposed reforms do not substantially
interfere with the ability of a lobbyist to exercise his or her First Amendment rights. Because there is
arational basis for each one of the provisions, and because each provision has been crafied to achieve
a specific goal, Ms. McGuire is confident that the proposals do not impermissibly infringe on
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constitutionally protected activities. Similarly, because the proposals do not include outright
prohibitions or restrictions on First Amendment activities, Ms. McGuire does not believe they would
be subject to a “‘strict scrutiny” standard of judicial review. Accordingly, it is Ms. McGuire’s opinion
that the City is not required to demonstrate a “compelling governmental interest” by documenting the
actual or apparent corruption that would be corrected by each of the proposals. (It is important to note
that Ms. McGuire’s memo addresses a specific case in which the California Supreme Court found that
a limit on gifts from lobbyists was not subject to strict scrutiny because it was not a direct limitation
on the right to petition for redress of grievances.)

In light of the extensive legal analysis performed by the Commission staff, it is difficult to understand
any basis for an assertion that there has been “no legal analysis” of the Commission’s proposals.
Although the Commission will of course defer to the Office of the City Attomey to ultimately
determine whether the proposed ordinance is “legal,” the Commission 1s confident that the City has
sufficiently demonstrated the need for the proposed reforms, and that the proposed amendments have
been drafted in a manner that is reasonably calculated to achieve the Commission’s articulated goals.

E. Empirical Evidence

Even though the City is not required to provide evidence of corruption or the appearance of corruption
to justify the proposed amendments, such evidence certainly exists in abundance. The Commission
was, therefore, surprised to hear a lobbyist at the February 2007 Commission meeting express his
view that there is no empirical evidence to support the changes recommended by the Commission.
During the ensuing Commission discussion, one of the Ethics Commissioners pointed out that a court
reviewing the proposed changes might indeed distinguish between “empirical” evidence and
“anecdotal” evidence. The Ethics Commission has, therefore, compiled a body of empirical evidence
that supports the need for the reforms proposed by the Commission. The following are examples of
this empirical evidence, but are by no means exhaustive:

e Three former City councilmembers were indicted following a federal corruption probe that
identified Lance Malone as a lobbyist who had obtained special access to the councilmembers
through campaign fundraising. The councilmembers received a total of $23,150 in “bundled”
campaign contributions through Malone, and in the aggregate the former elected officials and
their staffs had at total of 346 phone calls over two years with this lobbyist. Although appeals
are still pending on this matter, the facts surrounding the indictments created an undeniable
appearance of corruption between a lobbyist and City officials. (Attachment 12)

s In 2005, former U.S. Representative Duke Cunningham (whose district included parts of the
City of San Diego) resigned from office and pled guilty to fraud and bribery charges stemming
from his relationship with a lobbyist for a governmental contractor. (Attachment 13)

o New York Times, February 11, 2007 (Attachment 7). United States Senator Lindsey Graham
was quoted as saying, “T don’t see any problem with having events where private individuals
who give you money can talk to you.” The article also mentions an arrangement set up by
Congressman Eric Cantor, who invited lobbyists to join him for a cup of coffee at the local
Starbucks in exchange for a $2,500 contribution.
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The Bankrollers: Lobbyists’ Payments to the Lawmakers they Court, 1998 — 2006, Public
Citizen, May 2006 (Attachment 8). This report identifies the influence obtained by lobbyists
through campaign contributions and campaign fundraising. The report details the access and
influence of the top ten lobbyist-contributors on a federal level by identifying the elected
officials who benefited from the coniributions and documenting their subsequent actions (e.g.
voting on specific matters, appropriations, earmarking, etc.) in support of the lobbyists’ clients.

One example cited in the report involves Stewart Van Scoyoc, a federally registered lobbyist.
According to the data compiled in this report, the top ten recipients of Van Scoyoc’s campaign
contributions serve on the House or Senate Appropriations Committees. In turn, these elected

~ officials have rewarded Van Scoyoc’s clients in various forms. For example, the Senate

Appropriations Committee earmarked nearly $150 million for the University of Alabama
during the time that Senator Richard Shelby, a beneficiary of Van Scoyoc’s campaign
contributions, was Chair of the Committee (the University paid Van Scoyoc nearly $1.5
million in lobbying fees).

Another example involving Van Scoyoc’s fundraising and corresponding influence involves
Reveal Imaging Technologies, a small Massachusetts start-up company that hired Van Scoyoc
in June of 2003 and received a $2.4 million grant from the Transportation Security
Administration [TSA] three months later. In October of 2003, Van Scoyoc hosted a fundraiser
for Representative Harold Rogers, the Chair of the Appropriations Homeland Security
Subcommittee. This fundraiser netted contributions from Reveal executives totaling $14,000.
Over time, Rogers ultimately received $122,111 from Reveal executives and associates and by
March of 2006, Reveal had received $28.1 million in orders from the TSA.

Measuring Corruption: Do Campaign Contributions and Lobbying Corrupt? Gajan
Retnasaba, Harvard Law School, 2005, Paper 737 (Attachment 9). This academic study
examines the appearance of corruption with respect to underwriters of municipal bonds. As a
result of the study, the author concludes that an appearance of corruption was created when
politicians were able to reward underwriters who had benefited them (via campaign
contributions) with lucrative underwriting contracts. The author further notes that when the
Municipal Securities Rulemaking Board prohibited underwriters and their employees from
conducting business in states where they had made campaign contributions in the past two
years, the underwriters turned to lobbyists to make campaign contributions and obtain
influence on their behalf.

Dallas Morning News, July 7, 2005 (Attachment 10). This news story refers to court
documents indicating that representatives of Westar Energy were told by their company’s
Iobbyist, Richard Bomemann, that a $25,000 contribution to Representative Tom DelLay
would give them access to DelLay, who was the U.S. House majority leader at the time. Asa
result of the contribution, two Westar executives attended a golf outing with DeLay.

Washington Post, June 10, 2003 (Attachment 11). This story details the efforts of lobbyist
Richard Bornemann on behalf of Westar Energy. In particular, Bornemann reportedly
attended at least seven Washington fundraisers and brought checks from Westar executives.
Bornemann subsequently set up a meeting between Congressman Joe Barton and Westar
executives, shortly after which Congressman Barton offered an amendment to exempt Westar
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from a federal energy regulation. The story also mentions emails from Westar executives
discussing their belief that their $56,500 in campaign contributions should get Westar a “seat
at the table” during the negotiations over the energy bill. -

o McConnell v. Federal Election Commission 540 U.S. 93 (2003): In this landmark United
States Supreme Court case, the Court considered a host of empirical evidence cited to justify
the imposition of contribution limits on political parties, including the following:

Declaration of lobbyist Robert Rozen, partner, Emst & Young: “You are doing a favor for
somebody by making a large donation and they appreciate it. Ordmarily, people feel inclined
to reciprocate favors. Do a bigger favor for someone — that 1s write a larger check — and they
feel even more compelled to reciprocate. In my experience, overt words are rarely exchanged
about contributions, but people do have understandings.” McConnell, 540 U.S. 93, 147 (2003).

Declaration of former United States Senator Alan Simpson: “Too often, Members® {irst
thought is not what is nght or what they believe, but how it will affect fundraising. Who, after
all, can seriously contend that a $100,000 donation does not alter the way one thinks about--
and quite possibly votes on--an issue? . . . When you don't pay the piper that finances your
campaigns, you will never get any more money from that piper. Since money is the mother's
milk of politics, you never want to be in that situation.” McConnell, 540 U.S. at 149.

Declaration of former United States Senator Warren Rudman: “Special interests who give
large amounts of soft money to political parties do in fact achieve their objectives. They do get
special access. Sitting Senators and House Members have limited amounts of time, but they
make time available in their schedules to meet with representatives of business and unions and
wealthy individuals who gave large sums to their parties. These are not idle chit-chats about
the philosophy of democracy. . . . Senators are pressed by their benefactors to introduce
legislation, to amend legislation, to block legislation, and to vote on legislation in a certain
way.” McConnell, 540 U.S. at 151.

Declaration of Gerald Greenwald, United Airlines: “Business and labor leaders believe, based
on their experience, that disappointed Members, and their party colleagues, may shun or
disfavor them because they have not contributed. Equally, these leaders fear that if they refuse
to contribute (enough), competing interests who do contribute generously will have an
advantage in gaining access to and influencing key Congressional leaders on matters of
importance to the company or union. . . . Though a soft money check might be made out to a
political party, labor and business leaders know that those checks open the doors of the offices
of individual and important Members of Congress and the Administration. . . . Labor and
business leaders believe--based on experience and with good reason--that such access gives
them an opportunity to shape and affect governmental decisions and that their ability to do so
derives from the fact that they have given large sums of money to the parties. McConnell, 540
U.S. at 125, n13.

The McConnell court concluded that “it is not only plausible, but likely, that candidates would
feel grateful for such donations and that donors would seek to exploit that gratitude.”
McConnell, 540 .S at 145,
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In addition, the McConnell court determined that actual evidence of corruption is not required
to impose contribution limits and thereby restrict activities protected by the First Amendment:
“More importantly, plaintiffs concelve of corruption too narrowly. Our cases have firmly
established that Congress’ legitimate interest extends beyond preventing simple cash-for-votes
corruption to curbing ‘undue influence on an officeholder’s judgment, and the appearance of
such influence.” Many of the ‘deeply disturbing examples’ of corruption cited by this Court in
Buckley, 424 U. S., at 27, to justify FECA's contribution limits were not episodes of vote
buying, but evidence that various corporate interests had given substantial donations to gain
access to high-level government officials. Even if that access did not secure actual influence, it
certainly gave the "appearance of such influence.” McConnell, 540 U.S. at 150 (citations
omitted). .

Although sorhe of the above-cited evidence pertains to large campaign contributions and does not
specifically concern lobbying, the evidence is clearly applicable to campaign fundraising, which is an
activity that is common to both lobbying and campaign finance. In addition, because the City of San
Diego imposes limits on contributions to candidates, fundraising is one of the main avenues through
which someone may demonstrate direct support for a candidate.

It should also be noted that the United States Supreme Court has held that in establishing the basis for
the imposition of legislative reforms, it is entirely appropriate for the City of San Diego to consider
evidence of corruption and the appearance of corruption that exists in other jurisdictions. “The First
Amendment does not require a city, before enacting . . . an ordinance, to conduct new studies or
produce evidence independent of that already generated by other cities, so long as whatever evidence
the city relies upon is reasonably believed to be relevant to the problem that the city addresses.” Nixon
v. Shrink Missouri Government PAC, 528 1U.S. 377, 394 (2000), citing Renton v. Playtime Theaters,
Inc., 475 1.S. 41, 51-52 (1986).

F. Public Perception

During the course of the Commission’s work on the lobbying laws over the past fifteen months, one
Jobbyist suggested that there is no evidence that the public is concermed about lobbying or that the
public is in favor of the changes proposed by the Commission. This opinion was based on the fact
that few members of the public attended the Commission meetings, which were more heavily attended
by lobbyists. The Ethics Commission disagrees with this assessment and does not believe it is
appropriate to equate low attendance with lack of interest. Research conducted by Commission staff
indicates that the public is extremely concerned about corruption and the appearance of corruption
when it comes to lobbyists and the access they have to elected officials, as evidenced by the following
polls:

o ABC News Poll (January 5 — 8, 2006):

Sixty-seven percent of those polled would ban lobbyists from making campaign contributions
to Congress.

Fifty-four percent of those polled would ban lobbyists from organizing campaign fundraisers
for congressional candidates.
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Ninety percent of those polled would ban lobbyists from giving Congress gifts, trips, or other
things of value.

¢ Fox News / Opinion Dvnamics Poll (January 10 — 11, 2006):

Sixty-five percent of those polled believe that most elected officials in Washington make
policy decisions or take actions as a direct result of money they receive from major campaign
contributors.

s (CBS/New York Times Poll (January 20 — 25, 2006):

Seventy seven percent of people polled think that recent reports of lobbyists bribing members
of Congress is “the way things work” in Congress.

o Pew Research Center (February I — 5. 2006):

Eighty-one percent of people polled think recent reports of lobbyists bribing members of
Congress reflect behavior that is “common™ in Congress.

e Pew Research Center (April 7 - 16, 2006):

Forty-six percent of people polled are “‘very concerned” about the influence of lobbyists and
special interests.

Twenty-nine percent of people polled are “somewhat concerned” about the influence of
lobbyists and special interests.

Seventy-six percent of people polled are in favor of stricter limits on gifts from lobbyists.
The polling data is attached for your review (Attachment 14).
. Conclusion

Throughout the past fifteen months of deliberations, the Commission has received extremely valuable
input from lobbyists and members of the public regarding a variety of proposals under consideration.
As reflected in letters to the Commission (Attachment15) and minutes of the Commission meetings
(available at www sandiego.gov/ethics), each recommendation was seriously considered and most
were incorporated into the Commission’s proposals. The input the Commission received was
instrumental in terms of preparing a draft ordinance that is straightforward and comprehensible for the
regulated community, and yet also addresses important public policy considerations.

As explained in detail above, the Commission does not believe that there is any legitimate basis to
assert that the Commission’s proposed reforms are “too complicated,” or are a “solution in search of a
problem.” Instead, if adopted, these reforms will dramatically improve what is currently a largely
ineffective ordinance. They will ensure that people who are compensated to influence municipal
decisions are required to register as Jobbyists, and they will further ensure that the Ethics Commission
can effectively enforce the law when such individuals fail to register.
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The proposed reforms will also require lobbyists to disclose more inforimation than is presently
required, which will in turn create more transparency and combat the appearance of corruption that
surrounds lobbying and related activities. Although some lobbyists may object to the additional
disclosure requirements, the Commission believes that this increased level of transparency will be
critical to assuring the public that there is nothing secretive or sinister about the lobbying activities
that take place in the City of San Diego every day. As registered lobbyist Michael McDade told the
Union-Tribune in October of 2005: “People who are doing a legitimate job of presenting information
to government officials should not have to worry about whether the public knows if they’ve talked to
them.”

For your conventence, we have provided “clean” and “strike-out” versions reflecting the proposed
changes to the Lobbying Ordinance (Attachments 1 and 2). Note that we have added text boxes in the
left margin of the “clean” version to identify the substantive changes made since the October 25,
2006, Rules Committee meeting. We look forward to discussing these proposed changes with you at
the Rules Committee meeting on March 7, 2007. If you have any questions in the meantime, please -
cor/ltict me at your convenience.

SN A fAA A
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Executive Pirector

Attachments

cce Catherine Bradley, Chief Deputy City Attormney
Kris Michel, Deputy Chief Community & Legislative Services
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000703 CITY OF SAN DIEGO
ETHICS COMMISSION

MEMORANDUM
DATE: June 8, 2006
TO: Chair and Members of the San Diego Ethics Commission

FROM: General Counsel Cristie C. McGuire

SUBJECT: Constitutional Principles Involved in Developing Lobbying Regulations

At the May 11, 2006, meeting of the San Diego Ethics Commission, the Commission -
asked its General Counsel to prepare a brief report on constitutional law principles to
keep in mind as it develops proposals for changes to San Diego’s lobbying laws (San
Diego Municipal Code §§ 27.4001-27.4008). This report is in response to that.request.

1. First Amendment Issues

Lobbying laws and regulations touch on several First Amendment rights, in particular the
rights of freedom of speech and association and the right to petition one's government.
Lobbying laws also touch on constitutional principles of equal protection. The First
Amendment issues are raised most frequently in challenges to the validity of lobbying
laws and regulations. Therefore, these issues are treated first in this report.

A. Standard of Review for Lobbying Laws - Disclosure

As with other kinds of laws that touch on First Amendment rights, the courts have drawn .
a distinction between lobbying laws that substantially burden a First Amendment right
and laws that merely incidentally burden those rights. Courts generally examine carefully
how much a particular law or regulation burdens a lobbyist’s constitutional rights.

If a court finds that a lobbying law merely incidentally burdens a fundamental right, the
law will not become subject to strict scrutiny. “[R]egistration, reporting, and gift
provisions are not direct limitations on the right to petition for redress of grievances.
Application of the burdens of registration and disclosure of receipts and expenditures to
lobbyists does not substantially interfere with the ability of the lobbyist to raise his
voice.” Fair Political Practices Commission [FPPC] v. Institute of Governmental
Advocates, 25 Cal. 3d 33, 47 (1979). Accordingly, the issues that pertain solely to the
disclosure of lobbying activities, such as whether to require lobbyists to report activity
expenses, compensation received, decisions being influenced, fundraising, officials
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contacted, and items of a similar nature, are subject to a relatively low constitutional
standard. '

Rather than being subject to “strict scrutiny,” the courts apply a “reasonableness”
standard or the “rational basis test” to determine whether or not a lobbying disclosure law
is valid. FPPC, 25 Cal 3d at 47. The rational basis test is met when the governmental
action at issue is rationally a means to an end. Warden v. State Bar, 21 Cal.4th 628, 663
(1999). In other words, a disclosure law will meet constitutional muster so long as it is
reasonably calculated to achieve its goal. In this context, the courts defer greatly to a
governmental entity’s legislative judgment.

This is not to say that all disclosure laws are necessarily subject to a low level of scrutiny.
As set forth in the FPPC case, when a lobbying disclosure law seeks information not
truly related to lobbying, that law may significantly interfere with the fundamental right
to petition, and accordingly may be subject to a higher level of scrutiny. In the FPPC
case, the court subjected to strict scrutiny a law that would require a lobbyist to disclose
all financial transactions with a bank if a person on the bank’s board of directors also
served as a public official, even if those financial transactions had nothing to do with
lobbying activities. Under that law, a lobbyist could not seek to influence governmental
decisions unless he or she was willing to disclose unrelated private financial information,
a requirement that imposed a significant impairment of First Amendment rights. “We are
satisfied that the right to petition for redress of grievances . . . may not be conditioned
upon disclosure of irrelevant private financial matters unrelated to the petition activity.”
FPPC, 25 Cal 3d at 49. As applied to the City’s lobbying disclosure laws, therefore, such
laws will not be subject to strict scrutiny so long as they remain limited to requiring
disclosure only of information truly related to lobbying activities.

B. Standard of Review for Lobbying Laws — Prohibitions & Restrictions

Unlike laws that are purely related to lobbyist registration requirements and the
disclosure of lobbying activities, a lobbying law that significantly infringes on protected
First Amendment activities must meet a higher standard than the rational basis test. If a
court finds that a lobbying law significantly abridges a fundamental right, such as the
right of speech, association, or petition, that law will become subject to the court’s closest
scrutiny, also known as “strict scrutiny.” FPPC, 25 Cal. 3d at 48, Such laws would
include any that prohibit a lobbyist from making a contribution or engaging in
fundraising activities. These kinds of activities directly limit a Jobbyist’s speech and
associational rights,

Even though a lobbying law may impair protected First Amendment rights, those rights
are not absolute and the government may justify regulation of lobbying activity by
showing it has a “compelling interest” in so doing. FPPC, 25 Cal 3d at 44-45. See also
State of Alaska v. Alaska Civil Liberties Union, 978 P.2d 597, 619 (Alaska, 1999);
Minnesota State Ethical Practices Board v. National Rifle Association of America, 761 F,
2d 509, 511 (8th Cir. 1985). These holdings stem from the landmark case of Buckiey v.
Valeo, 424 U.S. 1 (1976), which held that *“{e]ven a significant interference with
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protected rights of political association may be sustained if the State demonstrates a
sufficiently important interest and employs means closely drawn to avoid unnecessary
abridgment of associational freedoms.” Id. at 25.

Although not an exhaustive list, the compelling interests recognized by the courts as
potentially justifying significant interference with First Amendment rights include: (1)
ridding the political system of actual corruption or the appearance of corruption (FPPC,
25 Cal. 3d at 45; Alaska, 978 P. 24 at 618); (2) ridding the political system of improper
influence (FPPC, 25 Cal. 3d at 45); and (3) ensuring that “the voice of the people” is “not
too easily drowned out by the voice of special interest groups seeking favored treatment
while masquerading as proponents of the public weal” (Minnesota State Ethical Practices
Board, 761 F.2d at 512, citing U.S. v Harriss, 347 U.S. 612, 625 (1954)).

In the FPPC case, the California Supreme Court found that a lobbying law that banned
all contributions by any lobbyist demanded strict scrutiny because it substantially
interfered with a lobbyist’s freedom of association. FPPC, 25 Cal 3d at 44-45. The
claimed government interest was to “rid the political system of both apparent and actual
corruption and improper influence.” Id. at 45. Even though eliminating corruption and
improper influence are compelling governmental interests, a strict scrutiny analysis also
requires that any law imposed to serve these interests be “closely drawn.” Id. In
evaluating the contribution ban, the Court found that the law was unconstitutional
because it was not “narrowly directed to the aspects of the political association where
potential corruption might be identified.” Id. In particular, the prohibition applied to all
candidates, even those whom the lobbyist would never have any reason to lobby. Id. The
Court also questioned whether the law was serving its anti-corruption interest by
prohibiting all contributions, even those that were relatively small. Id.

Based on the reasoning in the FPPC case, the Ethics Commission should tread cautiously
when considering bans on lobbyist fundraising activities and contributions from
lobbyists. If the Commission proposes, and the City Council adopts, a lobbying law that
significantly affects First Amendment rights, the City will have to demonstrate that there
are one or more compelling governmental interests in that law, and that the law is
~ narrowly or closely drawn to serve those compelling interests and to avoid unnecessary
abridgment of those rights. If the Commission wishes to pursue contribution and
fundraising bans on the basis of corruption or undue influence, it must ensure that any
prohibitions are carefully crafted to focus only on the narrow aspect of activities where
actual and potential corruption have been identified. FPPC, 25 Cal 3d at 44.

With regard to limiting gifts from lobbyists to public officials, the California Supreme
Court, in deciding the FPPC case, found that a law that prohibited lobbyists from making
gifts of more than $10 to a state candidate, state elected officer, or state agency official,
was not subject to strict scrutiny, because the Court found that the restrictions on gift-
giving were not direct limitations on the right to petition for redress of grievances. FPPC,
25 Cal 3d at 47.
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II. Equal Protection Issue f .

Equal protection arguments often arise when a regulating body draws distinctions
between individuals or groups of people, and chooses to regulate one group differently
from another. If the validity of a lobbying regulation were challenged because it allegedly
violated the constitutional right of equal protection under the laws, courts would likely
apply the rational basis test discussed above. Under this test, legislative classifications are
presumed to be valid. Minnesota State Ethical Practices Board, 761 F.2d at 513. To
overcome this presumption, the challenger would have to show that “the facts on which
the legislature may have relied in shaping the classification could not reasonably be
conceived to be true by the governmental decisionmaker.” Id., citing Brandwein v.
California Board of Osteopathic Examiners, 708 F.2d 1466, 1470 (9th Cir. 1983)
(citations omitted).

I11. Conclusion

If a lobbying law is found to burden a First Amendment right significantly, it will be

subject to strict scrutiny. On the other hand, if it merely incidentally burdens a First

Amendment right, it will be subject to a lesser standard, variously described as the

“reasonableness standard” or the “rational basis test.” Most of the subjects considered by

the Ethics Commission thus far in its review of the City’s Lobbying Ordinance pertain to

the disclosure of activities that are purely related to lobbying, and are therefore subject

only to the rational basis test, On the other hand, there have been some suggestions that p
the Commission consider imposing prohibitions on certain activities, including lobbyists y
making contributions or engaging in fundraising activities. Because such prohibitions

significantly interfere with First Amendment rights of speech and association, they will

likely be found unconstitutional unless they are closely drawn to serve a compelling

governmental interest. '



- SignOnSanBiacs
‘THE BAKBIEGO UKION.:

DIgNUNSANUIELO.COII ~ INEWS - IVIEUIO -~ DaN LJ1Ego's Pension Lrisls -- A matter ot mntlue... Page 1 of 7

00007

GE PRINTTHIS

San Dié o's Pension Crisis

A matter of influence

- San Diego City Hall is thick with lobbyists, but many sidestep the law. Lobbying rules

remain loose, even as councilmen are convicted of extortion and conﬂlcts of interest
are charged in the city's fiscal scandal.

By Kelly Thornton
UNION-TRIBUNE STAFF WRITER

October 16, 2005

On the day the living-wage ordinance was up for a suspenseful vote, 600 people jammed the San Diego
City Council meeting, hoping to cap two years of passionate campaigning with a victory. Donald Cohen
was one of them. Eugene "Mitch" Mitchell was another.

Cohen and his organization, the Center on Policy Init'xétives, had made the proposal to increase wages
and benefits for employees of city contractors. Mitchell, vice president of public policy for the San
Diego Regional Chamber of Commerce, marshaled efforts to defeat it.

Both men have cozy relationships at City Hall. Cohen lunches often with city officials. Mitchell is so
comfortable in the council chambers that he uses the private door reserved for elected officials and their
staff. The two have lobbied on a number of issues, including the wage law, which ultimately passed w1th
a 5-4 vote in April.

But their names don't appear on the city's roster of
registered lobbyists. Nor do many others who have tried to
influence pubhc officials on everythmg from ballparks to
the budget crisis.

The city has a lobbying law, but those familiar with it say
there are plenty of ways around its requirements,
specifically the provision that people who lobby politicians
and their staffs must register.

The bottom line: City Hall is being heavily pressured by i, :
people who don't publicly disclose whom they're HOWARD LIPIN / Unlon-Tnbune
rcpresenting, what decisions they're vying to mﬂance, or Eugene "Mitch” Mitchell had the most frequent access
what glﬁs they might have given to elected officials or to pubiic officials over the past two years, while

working for the San Diego Regional Chamber-of-
staffers. Commerce,

Lobbying is a sensitive subject In a city where two councilmen were convicted of extortion and
authorities are investigating whether conflicts of interest contributed to starving the pension fund while
bloating retirement benefits. The one-two punch has crippled city services.

http://signonsandiego.printthis.clickability com/pt/cpt?action=cpt&title=SignOnSanDiego.c... 2/8/2007
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- "Powerful, well-connected people are flying under the radar,” said registered lobbyist Jeff Marston, a
. former state assemblyman. "Labor, environmental, business interests. Why do they get a pass and all
those 'slimy’ lobbyists like me don't? Let's let folks know all the folks that are lobbying City Hall."

The most egregious offender was Lance Malone. The Las Vegas resident was convicted in July along
with Ralph Inzunza and Michael Zucchet, who were then councilmen, of multiple counts of extortion,
wire-fraud conspiracy and wire fraud. Councilman Charles Lewis, also indicted, died before the trial.

Malone, who never registered as a lobbyist, had unprecedented access to those councilmen and funneled
thousands of dollars of illegal campaign contributions to them in exchange for efforts to repeal the law
banning touching between patrons and dancers at strip clubs. He and the councilmen dined together and
exchanged 330 phone calls over two years that were surreptitiously recorded by the FBI.

Inzunza and Zucchet have protested their convictions, saying they were unfairly prosecuted as a result of
lobbying practices that are commonplace at City Hall.

Who is a lobbyist?

In a review of the appointment calendars of City Council members and their chiefs of staff over the past
two years, The San Diego Union-Tribune found that fewer than half of the 25 people whose names
appear most frequently — besides city employees — are registered lobbyists.

Most of the others who met with public officials are labor and business leaders. They include Jerry
Butkiewicz, secretary-treasurer of the San Diego-Imperial Counties Labor Council; Johnnie Perkins,
director of governmental affairs for the firefighters union; Ron Saathoff, president of the firefighters
unjon; and Judie Italiano, head of the Municipal Employees Association, as well as San Diego Regional
Economic Development Corp. Vice President Erik Bruvold. Some of them argue that they don't fall into
the classic category of lobbyist.

Cohen and Butkiewicz draw a distinction between traditional lobbyists — who they say mostly represent
developers — and groups that try to shape public policy and represent those without a voice, such as low-
wage workers. '

"It's different for advocacy groups like us, the chamber,
the (American) Lung Association, the Environmental
Defense Fund," Cohen said. "The activity may be the
same, but it's a different story line.”

Most lobbying laws don't adequately define the term
"lobbyist," which defeats the purpose of transparency, said
Michael McCarthy, a philosophy professor at Vassar
College in Poughkeepsie, N.Y., who has co-written a book
on the ethics of lobbying.

"] think the present rules both at the national level and at - HOWARD LIPIN / U,“i“'mbu“e
the local level have much too narrow a conception of what f:,’: ;En%ag;asg'caongfltiiﬁg ;Ob%z);lsst'as.:.mriehfas: yS:n

a lobbyist is," McCarthy said. "People are generally listed Diego's lobbying law is unevenly enforced.

when they practice lobbying as a profession, and that lets people like business leaders and union leaders

off the hook."”

http://signonsandiego.printthis.clickability.com/pt/cpt?action=cpt&title=SignOnSanDiego.c... 2/8/2007
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San Diego's Iobbying ordinance requires anyone who has direct communication with a city official for

. the purpose of influencing a municipal decision, and who is paid more than $2,542 per quarter, to
register with the City Clerk's Office. The law provides an exception for any person whose "sole activity"
is to negotiate terms of a contract with the city. Violations can result i m fines or misdemeanor
prosecution.

The number of lobbyists registered in San Diego has declined to 83 this year from 103 in 2001.

The 25 names that appear most often on the calendars are collectively listed 458 times from 2003 to

- 2005. Among the names, Cohen's and Mitchell's show up more than any others: 64 times for Mitchell
and 38 for Cohen. The names of Butkiewicz, Perkins, Italiano,Saathoff, Bruvold and businessmen Dan
Shea and Carl DeMaio together appear about 120 times.

Saathoff, a former pension board member, faces felony conflict-of-interest charges for his vote in 2002
to continue underfunding the pension system while standing to gain large retirement benefit increases.

The Union-Tribune obtained the calendars under the California Public Records Act and Proposition 59.
That ballot measure, approved last year, made access to government records and meetings a
constitutional right.

The count doesn't include phone calls, drop-in meetings, social :
events and meetings with other City Council staffers who spemahze E
in particular issues. Lobbyists said they have many of these types of
interactions with council offices.

Lobbying is a critical part of the political process. Elected officials
say they need lobbyists to educate them on the issues, and
constituents employ lobbyists to represent their viewpoints. But the
process has to be open, city ethics officials said.

"It's profoundly important to know the people that did get access - A
before they vote," said Stacey Fulhorst, executive director of the HOWARD LIPIN / Union-Tribu

sy . . . v 3 . e Bradford Barnum, with Associated Generat
city's Ethics Commission, which is preparing to, ovethaul the city's  contractors, conferred with lobbyist John
lobbying rules. "That's important to the public to assess their public Dadian (right) at the Chamber of
officials.” Commerce.

During the corruption trial, Malone's lawyer argued that his client wasn't required to register as a
lobbyist because he didn't earn the threshold amount of money per quarter.

Malone was snagged not by the Ethics Commission but by the FBI, which had
learned through an informant that strip club owner Michael Galardi was illegally
reimbursing contributors to council campaigns. Malone was bundling and
delivering the contributions, which Galardi described as "bribes.”

It's unlikely that the Ethics Commission, with its limited resources, would have
caught up with Malone. But even if it had, critics who include city officials and
longtime registered lobbyists such as Marston and John Dadian say the
ordinance governing lobbyists is weak to the point of being ineffective.

They say the law isn't applied evenly and that its rules are easily circumvented

http://signonsandiego.printthis.clickability.com/pt/cpt?action=cpté&title=SignOnSanDiego.c... 2/8/2007


http://signonsandiego.printthis.cHckability.coin/pt/cpt?action=cpt&title=SifinOnSanDiego.c

Si1gnOUnSanliego.com > News > Metro > San Diego's Pension Crisis -- A matter of influe... Page 4 of 7

by tho@%ozil@hemselves consultants, for example, rather than lobbyists. Jerry Butklewicz
Even lobbyists who register-aren't required to say whom they approach. ey hos between
Campaign donations they make or fundraisers they organize need not be

- reported.

The reporting debate

San Diego's rules define lobbying as bommunicat'mg directly with a city official to influence a decision
on behalf of another person.

Lobbyists who meet the financial minimum must file quarterly reports with the City Clerk's Office
identifying their employer, their clients, the specific municipal decision in question and any expenses or
gifts to officials. They also must check a box indicating a range of earnings.

Registered lobbyists in San Diego represent about 500 clients, including developers; churches; hotels;
charities; retailers such as Home Depot, Wal-Mart and Costco; the Chargers; San Diego Gas & Electric
Co.; universities; small companies; banks; high-tech and biotech companies; and health care companies.

Not surprisingly, the résumés of most lobbyists include
stints as elected or appointed public officials, staff
members for officials, or both.

There's no consensus on whether leaders of labor unions,
nonprofit organizations and community groups who A
routinely meet with elected officials and their staffs should |7
qualify as lobbyists.

Labor advocate Cohen said: "I don't get paid to lobby.
That's not my job title. I get paid to advocate for the issues
that we believe in — better wages for workers, more health
care, more affordable housing."

NANCEE E, LEWIS / Unian-Tribune
Las Vegas lobbyist Lance Malone left federa) court after
belng convicted In July of funneling lliegal campaign

. . . ) : : contributions to San Diego councilmen, He was not
Butkn_ewwg said he doesn't consider himself a bona fide cegistered o lobby in San Diego.
lobbyist, either.

"When you use the word 'lobbyist,' T don't think lobbyists run food banks, run labor council meetings,
run training programs for workers," he said. "Ninety-nine percent of my job is running the labor
council."

Butkiewicz met at least 27 times in two years with council members or their chiefs of staff, according to .
their calendars. He met most often with Zucchet's office — five times — just once with Councilman Brian
Maienschein and three or four times with the others. He ranks fourth on the list of frequent visitors,
below Mitchell, Cohen and Jim Bartell, 2 former Santee councilman and former San Diego council aide.

The calendars show that Mitchell had the most
appointments and the subjects included the living-wage
law, housing matters, the Chargers, public art, the "strong
mayor" form of government and the Mount Soledad cross,
Mitchell, who announced last week that he would leave
the chamber to work for SDG&E and Southern California
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Gas Co., did not refurn calls seeking comment for this
. story.

Cohen's meetings were mostly related to the living-wage
ordinance. But he also met about proposed restrictions on
"big box" retail stores and the controversial housing
project at Ballpark Village, to be built by JMI Realty,
which is the development company of Padres owner John
Moores, and Lennar-San Diego Utban Division.

bl

L e e . . JOMN GIBBINS / Union-Tribun
The calendars indicated that Butkiewicz met with various Donrald Cohen, a labor advocate with easy access to

officials about the pension fund, the wage law, the San Diego public officiats, does not believe he is a
Chargers, various labor union issues and stagehands at the raditiona! lobbyist
North Park theater, Most officials didn't indicate on calendars a reason for meetings.

On the living-wage proposal, the labor leader acknowledged stumping for passage of the taw: "I did talk
with City Council members about how we thought it was important. I was more there as an activist than
as a labor council guy, you know what I mean."

Asked whether the public should be apprised of his activities through the lobbyist registration,
Butkiewicz said, "Isn't my agenda written on my shirt when I walk in the room?"

But that argument doesn't convince some registered lobbyists,

"T do think it is ridiculous to say because they think they're doing it as a public benefit,w that they are
not a lobbyist,"” Dadian said. "If they are trying to influence public officials and they're getting paid for
it, they are professional lobbyists."

Little has changed

The corruption verdicts have brought subtle changes to the way politicians do business at City Hall.
Councilman Scott Peters said he adds an extra line on thank-you letters to contributors, to make sure
they don't expect anything in return: "My campaign promise to you is an open mind and an open door,
and nothing more." : '

Councilwoman Donna Frye said she's more careful to "lay the ground rules out real clear" to those with
whom she meets, "because people like to misstate my positions.”

But little else has changed in the city's political culture since Malone, Inzunza and Zucchet were
convicted in July. Not one elected official has called for lobbying reform.

Observers suggest this is because the city is distracted by numerous scandals, federal investigations and
financial crises. And those in politics are sharply divided over the outcome of the trial, and whether the
guilty verdicts mean the city's political system is also corrupt.

At the trial, longtime registered lobbyist Mitch Berner, once an aide to former county Supervisor Susan
Golding and former Councilwoman Barbara Warden, testified for the defense that the actions of the

councilmen and Malone were common practice. His message seemed to be: Everyone else is doing it.

Even after the verdicts, Inzunza and Zucchet continued to proclaim innocence, saying they were merely
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doing their jobs as legislators by meeting with a lobbyist on an issue they supported. It's not unusual to
accept campaign contributions and later vote on a matter that benefits a contributor, they said. The
councilmen said they were stunned by the convictions, and a lot of lobbyists were, too.

The lobbyists were also shocked by Malone's behavior.

"] think it was embarrassing to most people who are good lobbyists to even have people think for a
moment that most of us behave in the fashion that Lance Malone did," said Michael McDade, a longtime
registered lobbyist, former port commissioner and staffer for Roger Hedgecock when he was mayor.

Frye says the culture that led to the corruption remains.

"It's cronyism. It's more like a clique in high school, where there were the kids that had access and kids
that didn't," she said. "For some reason I think people haven't moved beyond some of the stereotypes
and that culture.”

City Attorney Michael Aguirre said the corruption trial revealed the dark side of politics,
"I think these bad practices have become a way of performing public business in San Diego," he said.

Deputy Mayor Toni Atkins said she didn't agree that the practices exposed at the corruption trial
represent the way business is normally conducted.

"] get contributions from people that support affordable housing because they know I care about it," she
said. "Do I care because these people give me money, or because it's relevant and I've always been
interested in it? I don't think there are easy answers. We all need to hold ourselves and each other
accountable.”

What to do

Many cities across the United States are implementing new lobbying regulations or strengthening

existing laws. Locally, only the city of San Diego, the county and the Port District require lobbyists to
register. Oceanside is considering an ordinance.

San Diego's rules were enacted in 1973 and revised in 1998.

Portland is considering a lobbying ordinance, and New York City, Chicago and Los Angeles have one.
Last year, the Los Angeles law was strengthened in the wake of abuses, making it one of the nation's
toughest. '

In San Diego, the Ethics Commission, created in 2001, has been planning to revamp the lobbying
ordinance since before the trial, executive director Fulhorst said.

It plans to consider issues related to fundraising and campaign contributions by lobbyists, whether
registration requirements are adequate, and "whether the ordinance sufficiently identifies the persons
and organizations that are involved in lobbying activities in the City," said Dorothy Leonard,
chairwoman of the commission.

Frye, who has made open government a platform for her City Council and may.oral candidacies, said she
would shift the burden of disclosure from lobbyists to the elected officials, much like the California
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. Before voting, each commissioner is required to disclose who he or she has communicated with about
the matter at hand and the essence of the conversation.

Mayoral candidate Jerry Sanders said he favors requiring anyone lobbying city officials to make those
efforts public.

"The more disclosure, the better," he said. "It just makes it a more honest process."

Sanders said he would require the disclosure of gifts and campaign contributions by registered lobbyists
and contractors who have business before the council, and he would mandate ethics training for
lobbyists.

Registered lobbyist McDade sees no problem with greater disclosure.

"People who are doing a legitimate job of presenting information to government officials should not
have to worry about whether the public knows if they've talked to them," he said.

"And the public takes a great deal of comfort knowing what input the official has had before they vote.
Put the responsibility on the official to disclose who they've discussed things with."

® Kelly Thornton: (619) 542-4571; kelly.thornton@uniontrib.com
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Congress Finds Ways to Avoid Lobbyist Limits

By DAVID D, KIRKPATRICK

WASHINGTON, Feb. 10 — The 110th Congress opened with the passage of new rules intended
to curb the influence of lobbyists by prohibiting them from treating lawmakers to meals, trips,
stadium box seats or the discounted use of private jets.

But it did not take long for lawmakers to find ways to keep having lobbyist-financed fun.

In just the last two months, lawmakers invited lobbyists to help pay for a catalog of outings:
lavish birthday parties in a lawmaker’s honor ($1,000 a lobbyist), martinis and margaritas at
Washington restaurants (at 1¢ast $1,000), a California wine-tasting tour (all donors welcome),
hunting and fishing trips (typically $5,000), weekend golf tournaments ($2,500 and up), a
Presidents’ Day weekend at Disney World ($5,000), parties in South Beach in Miami ($5,000),
concerts by the Who or Bob Seger ($2,500 for two seats), and even Broadway shows like “Mary

Poppins” and “The Drowsy Chaperone” (also $2,500 for two).

The lobbyists and their employers typically end up paying for the events, but within the new
rules.

Instead of picking up the lawmaker’s tab, lobbyists pay a political fund-raising committee set
up by the lawmaker. In turn, the committee pays the legislator’s way.

Lobbyists and fund-raisers say such trips are becoming increasingly popular, partly as a quirky
consequence of the new ethics rules.

By barring lobbyists from mingling with a lawmaker or his staff for the cost of a steak dinner,
the restrictions have stirred new demand for pricier tickets to social fund-raising events.

Lobbyists say that the rules might even increase the volume of contributions flowing to
Congress from K Street, where many lobbying firms have their offices.

Some lawmakers acknowledge that some fund-raising trips resemble the lobbyist-paid junkets
that Congress voted to prohibit. E
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Jennifer Crider, a spokeswoman for the Democratic Congressional Campaign Committee, said
its leaders had decided to stop holding fund-raising events for lobbyists with political action
committees because of the seeming inconsistency.

So the committee canceled its annual Colorado ski weekend for lobbyists and lawmakers to
raise money for the next campaign. Gone, too, is its Maryland hunting trip with Representative
John D. Dingell of Michigan, the avid hunter who is chairman of the House Energy and
Commerce Committee. '

But other Congressional party campaign committees have not stopped their events, including
the Democratic Senatorial Campaign Committee’s annual Nantucket weekend for donors who
contribute $25,000. And individual lawmakers are still playing host to plenty of events
themselves.

Senator Lindsey Graham, a South Carolina Republican who sometimes invites lobbyists to join
him for fund-raising hunting trips, called such events an innocuous fact of life.

“If you are not going to have publicly financed elections and you are getting your support from
private individuals — which I believe in — I don’t see any problem with having events where
private individuals who give you money can talk to you,” said Mr. Graham, who like the other
senators quoted in this article voted for the ethics reform. He added, “Hunting is a very popular
attraction in South Carolina.”

Representatives John R. Kuhl Jr. of New York and Greg Walden of Oregon, both Republicans,
each recently invited lobbyists to a rock concert by Bob Seger and the Silver Bullet Band. And
three Republican lawmakers, Mr. Walden and Representatives Darrell Issa and Mary Bono of
California, have invited lobbyists to join them next month at a Who concert in Washington.

“They’re her favorite rock 'n’ roll band,” said Frank Cullen, Ms. Bono’s chief of staff.

Among Democrats, Senator Thomas R. Carper of Delaware recently returned from his annual
ski trip to the Ritz-Carlton Bachelor Gulch in Beaver Creek, Colo. Senator Max Baucus, a
Montana Democrat, just got back from a skiing and snowmobiling trip to his state and has
planned two golfing and fly-fishing weekends as well. Expeditions of lobbyists atténd each trip.
The top prices for the events are meant for lobbyists with political action committees.

Meredith McGehee, policy director of the Campaign Legal Center, which advocates for tighter
campaign finance rules, said that organizing a fund-raising trip was not the same as accepting a
free vacation. But she added: “At the end of the day, it is the same thing.”

http:/www.nytimes.com/2007/02/11/us/politics/1 1 rips.html?pagewanted=print ' 2/12/2007
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Representative El!"lc? Cantor, a Virginia Republican famous on K Street for his annual fund-
raising weekends in Beverly Hills and South Beach, has recently invited lobbyists to join him
for some expensive cups of coffee. A $2,500 contribution from a lobbyist’s political action
committee entitles the company’s lobbyist to join Mr. Cantor at a Starbucks near his Capitol
Hill office four times this spring.

“What's next? Come help me pick up my dry cleaning?” said Massie Ritsch, spokesman for the
Center for Responsive Politics, a group that tracks political fund-raising.

The excursions would be illegal under the new ethics rules if lobbyists or their employers paid
for them directly. (The rules, passed by both houses in early January, have already taken effect
in the House and are expected to take effect in the Senate later this spring.) And some outings
involving personal entertainment or recreation for lawmakers could also run afoul of legal
restrictions on the personal use of campaign money if they were paid for by a lawmaker’s re-
election campaign.

But they are allowed, and increasingly common, because of a combination of loopholes. First,
the ethics rules restrict personal gifts but not political contributions, so paying to attend a
fund-raiser is still legitimate. Second, the “personal use” restrictions apply to lawmakers’ re-
election campaigns but not to their personal political action committees, which can spend
money on almost anything. Lawmakers use their personal PACs to sponsor most of the events.
(Lawyers disagree about whether Congressional ethics rules restrict personal use of members’

PACs.)

The lawmakers’ so-called leadership PACs began proliferating about two decades ago, initially
as vehicles for senior members of Congress to build loyalty among their colleagues by funneling
money to their campaigns.

These days, however, even the newest members of Congress usually start them. Two newly
elected Democratic senators, Claire McCaskill of Missouri and Jim Webb of Virginia, already
have. And many use them mainly to pay for travel or miscellaneous other costs.

Over the last two years, the roughly 300 PACs controlled by lawmakers raised a total of about
$156 million and used only about a third of that on federal campaign contributions, according
to the Center for Responsive Politics, a group that tracks political fund-raising.

Vacationlike fund-raising events with lobbyists are not new. Former Representative Tom

DelLay’s trips to Puerto Rico were legendary on K Street, for example. But the new ethics rules
barring lobbyists from treating lawmakers to less-expensive amusements have given new

http://www.nytimes.com/2007/02/1 1/us/politics/1 1trips.htm] ?pagewanted=print 2/12/2007
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importance to such getaways.

“I have to have some personal contacts to be a lobbyist,” said James Dyer, a lobbyist at the firm
of Clark & Weinstock. “If the only ticket in terms of contact is these fund-raising events, it is
going to be costly,” Mr. Dyer said. “The fund-raising part of our lives is a very expensive tool.”

Thomas Susman, a lawyer who was an editor of the American Bar Association lobbying
manual, said that at a recent presentation about the new rules to the lobbyists trade group, “the
biggest question was, Is this going to drive everything to the fund-raising side? Is that going to
be the way to have social contact with members?”

Some members of Congress said it would not bother them if the upshot of the new rules turned
out to be more contributions.

“I am not going to hide from the fact that we have to raise money,” said Representative Devin
Nunes, a California Republican who has invited donors to his political action committee on a
wine-tasting tour in June, modeled after the movie “Sideways.” “Only a moron would sell a
vote for a $2,000 contribution,” Mr. Nunes said.

Fund-raising consultants for both parties said they saw a golden opportunity. “We are
definitely seeing an increase in the number of events across the board,” said Dana Harris of

_ Bellwether Consulting, a Republican firm that specializes in courting lobbyists’ political action
committees. “Fund-raising events will provide a safe haven for lobbyists to talk to members.”

Among the coming events Ms. Harris’s firm helped organize: a trip this month to the Yacht and
Beach Club Resort at Disney World for Senator Mel Martinez of Florida, for a $5,000 PAC
contribution, and a May trip to the Robert Trent Jones Golf Club in Virginia for Senator
Richard M. Burr of North Carolina, for $2,500 a head.

Some private jet companies are trying to capitalize on the rules as well. Lawmakers can no
longer fly on a company’s corporate jet and then reimburse the owner at a discount. But
lawmakers can still use their PACs to pay the actual cost for the use of jets, as Mr. Cantor and
others have done. '

Marco Larsen, vice president for publicity at Blue Star Jets, a broker that sells single flights on
private planes, said his company planned to hold an event in Washington to promote its
services to members of Congress. Because of concerns about appearances, Mr. Larsen said,
“We wanted to stay away right after the rules were passed, but I think it is a better time now.”
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Lawmakers are usually reluctant to talk about their fund-raising events. Asked in an interview
in the Capitol why he was taking lobbyists on a Montana hunting trip, Mr. Baucus said only,
“To show off the beauty of our state,” then retreated behind a guarded door.

Mr. Martinez, who will be spending next weekend with lobbyists at Disney World, said, “I've
heard from many other members that they have had very successful weekend events.” He
added, “People can bring their families to it and bring their children, and it’s going to be fun.”

Copyright 2007 The New York Times Company
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ALTERNATIVE A

(Adds the following four positions to the definition of “City Official”: Council Representative,
Management Assistant to City Manager, Budget/Legislative Analyst, and Financial Operations Manager)

§27.4002 Definitions

City Official means any of the following officers or employees of the Ciry, which includes all
Ciry agencies: elected officeholder; Council staff member; Council Committee Consuitant;
Council Representative; Assistant City Attorney; Deputy City Attorney; General Counsel;
‘Chief; Assistant Chief; Deputy Chief; Assistant Deputy Chief; City Manager; Assistant City
Manager; Deputy City Manager; Management Assistant to City Manager; Treasurer; Axditor
and C‘omptroller; Independent Budget Analyst; Budget/Legislative Analyst; Financial
Operations Manager; City Clerk; Labor Relations Manager; Retirement Administrator;
Director; Assistant Director; Deputy Director; Assistant Deputy Director; Chief Executive
Offi;:er; Chief Operating Officer; Chief Financial Officer; President; and Vice-President. City

Official also means any member of a City Board.

Rev. 4/24/07
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February 2, 2067 teo SR

VIA OVERNIGHT DELIVERY

_ .. JHIS ITEM IS AVAILABLE FOR
Ms. Dorothy Leonard, Chair .. VIEWING IN THE OFFICE OF THE

San Diego Ethics Commission . _CITY CLERK. 2"° FLOOR
1010 Second Ave., Ste. 1530
San Diego, CA 92101

RE: Citizens for Clean Government vs. Citv of San Dieco

Dear Ms. Leonard:

As you know, we have been working with the Commission and the City Council on
proposed changes to the City’s lobbying law on behalf of the San Diego Public Affairs
Working Group, an informal coalition of lobbying firms, trade associations and businesses
active in City Hall matters. We wanted to bring to your attention a court decision which was
just issued by the Ninth Circuit Court of Appeals relating to the City’s campaign finance
laws. More specifically, by this letter, we are asking the Commission to consider whether
this decision impacts its proposed changes to the City’s lobbying law, and will raise the issue
during the Commission’s consideration of the lobbying law at its meeting next week. By
copy of this letter, we are making the same request to the City Attorney.

The Ninth Circuit has ruled that the City may not enforce any limits on contributions
to political committees set up to support or oppose the recall of an elected official, unless it
bases the limits on concrete, substantiated evidence that unlimited contributions to these
types of political committees run the risk of corrupting the elected official or creating the
appearance of corruption. (Citizens for Clean Govt. v. City of San Diego (1/19/07) _ F.3d
_, WL Case No. 121146; copy enclosed.) Although the case analyzed one of the City’s
campaign finance laws, it arguably stands for the proposition that cities may not enact anv
type of restriction on activities protected by the First Amendment — such as the right to
“petition the government for the redress of grievances™ — without concrete, substantiated
evidence of the potential of corruption (unless a court has already ruled that a similar type of
restriction is permissible). The court strongly admonished the City that it may not base laws
which restrict the First Amendment on “mere conjecture,” concluding that: “We cannot hold
that hypotheticals, accompanied by vague allusions to practical experience, demonstrate a
sufficiently important state interest.” (Id. at p. 5 & §; citations omitted.)

150 Post Street, Suite 405 = San Francisco, CA 94108
Tel: 415/732-7700 @ Fax: 415/732-7701 & www.campaignlawyers.com
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Councilmember Kevin Faulconer o =
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Dear Counadlmember Faulconer;

As you may already be aware, at the October 25, 2006 meeting of the City Council’s Rules Committec 1
proposal by the Ethics Commission to strengthen the City’s lobbying ordinance will be discussed

Though The Performatice Instituts applauds the Cosnmission for attetpting to achieve greater

transparency by tightening the sules already in place, we believe this proposal would have a chilling
- effect on free speech and could actually deter public participation in the legislative process. As such,

the Institute would like to bring to yout sttention an alternative solutiom that will be submitted 1o the

Rules Committee. This solution is raodeled after the disclosure guidelines currently used by the
California Cosstal Commission,

The Coastal Commission disclosure approach is simple: it requires that the politicians themselees be
held accountable for dis

accoun closing who has provided i lgput to them oz z matter before the Comrmission.

The disclosure occurs before a vote is cast on an issue, is entered fully into the public record and is
made available to the public on the day.a vote is cast on 2 particular issue.

The Coast Commission approach to segularing lobbying activities is favored for three key reasons:
» Accoumtability: By placmg the burden on the politcian, it is more likely to produce berter
judgment on who each has met with and for whar purpose
s Trapeparency; Disclosure of a lobbying activity would be tequired before a vote is cast on a
particular issue—and wonld be place in the hearng record for the public to see.
*» Pr

Precedent; Currently, s full and complete listing of all contibutors must be filed by candidates
for political office. This proposal would set the same standard for lobbying activides

1f adopted, thess idezs would po farther than any other jurdsdicdon in applying disclosure standards on
elected leaders and make San Diego 2 moodel for the nation in open povernment. Should you have any
questions regarding this proposal or suggestions on how it may echanced, please feel free to contact the
Insdrnte at any nme,

Sincerely,

(b0 S

Car DeMaio
President

Transferring Knowledge to Yransform Organizations

DDE2E Ll3r¥3asy oH HdT1#3F 0002 €2 L3
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October 23, 2006 - % Diggy

VIA OVERNIGHT DELIVERY

Council President Scott Peters
Rules Committee Chair

202 C St., MS #10A

San Diego, CA 92101

RE: Proposed Changes to Citv’s Lobbving Law

Dear Council President Petgrs:

We have monitored the Ethics Commission’s consideration of changes to the City’s
lobbying law on behalf of the San Diego Public Affairs Working Group, an informal
coalition of consulting firms, trade associations .and business entities involved in City Hall
matters. The members of the coalition support a lobbying law which focuses on
transparency and accountability — as long as the rules are applied evenly to all participants in
the legislative and political process, are not overly complicated or overly burdensome, and
respect the First Amendment rights of lobbyists and their clients to “petition the government

for the redress of grievances.” ' '

The proposal submitted by the Ethics Commission falls far short of these basic legal
and policy standards. Most notably, it is incredibly and unnecessarily complex (possibly
more corfiplicated than any lobbying law in any other city in California), and includes
dozens of novel legal terms and inconsistent disclosure thresholds. For example, it would
require law and consulting firms to register if they earn only $1 for helping a client with a
City Hall matter; would require businesses and nonprofits to count the number of times
which their employees talk to City officials and register if these discussions total 10 or more
in any two-month period; would not cover grassroots advertisements or telephone banks
unless they cost $5,000 or more (by far the highest threshold in the proposed law); and
would completely exempt such powerful lobbying interests as homeowners associations and
advocacy groups simply because their members are not paid. |

Some of the provisions in the Ethics Commission’s proposal would have a “chilling
effect” on the working relationship between City officials, lobbyists and their clients. Most
notably, the Commission wants a lobbyist’s reports to list the actual names of every City
official or employee which the lobbyist contacts. For example, if a local charity is seeking a

150 Post Street, Sujte 405 San Francisco, CA 94108
Tel: 415/732-7700 = Fax: 415/732-7701 B www.campaignlawyers.com
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City grant, or a company is responding to a RFP, the charity or company would have to keep
track of every e-mail to City employees (including “cc’s”), every telephone call with every
Council aide, eyery casual encounter with a Councilmember in the Concourse or at
community events, etc. Under this scenario, City officials — especially mid-level employees
in City departments — would avoid talking to lobbyists for fear of being called out on a

public report.

The proposal is also “a solution in search of a problem.” There has been no public
outcry about the inadequacies of the City’s existing lobbying law. Although Lance Malone
lobbied City officials while passing them illegal campaign contributions, and although the
Union Tribune published an article last year identifying several City Hall regulars who had
not registered as lobbyists, the Ethics Commission’s proposal would not in any wav fix these
problems. Bribery is already a crime — and Mr. Malone would most likely not have
registered even if the Ethics Commission’s proposal were in effect at the time of his
lobbying activities. And the Ethics Commission conld decrease the number of unregistered
lobbyists by conducting training seminars on the law, by printing a notice about lobbyist
registration on all Council, Council Committee and Commission meeting agendas, or by
simply enforcing the law already on the books. Although we acknowledge that some of the
language and disclosure thresholds in the existing law need clarifying, these minor fixes do
not justify the adoption of a completely new and ridiculously complicated regulatory

scheme.

We propose a more straightforward alternative: either keep the existing law and
adopt amendments to clarify some of its language, or adopt the state’s lobbying disclosure
Jaw. The state’s lobbying disclosure law presents several advantages to the Ethics
Commission’s proposal. Most notably, it has been on the books for 30 years, in which time
the Fair Political Practices Commission, the state agency which oversees this law, has issued
dozens of advice letters and regulations clarifying its scope and application. (See Cal. Govt.
Code section 86100 et seq.; FPPC Regs. 18600 et seq.) Its basic outline is the same as the
Ethics Commission’s proposal: identifying three types of lobbying entities — “lobbying
firms,” their clients (known as “lobbyist employers”) and organizations which conduct
“grassroots advocacy” ~ and requiring these Jobbying entities to file quarterly reports
disclosing all of the money which they spend attempting to influence governmental actions.

Whereas the Ethics Commission has offered vague terms and unnecessary
complexity, the state’s law is clear and straightforward. Where the Ethics Commission has
one researcher and one part-time attorney to interpret such a new and complex law, the
FPPC has an updated Information Manual, a staff of technical advisors, and 30 years of
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Council President Scott Peters
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clarifying interpretations. Although we acknowledge that City may want to cover certain
types of legislative and administrative matters not covered by the state law, this problem
could be fixed with very minor modifications to the state law,

In sum, we urge the Rules Committee to reject the Ethics Commission’s proposal as
unnecessarily complex and overly burdensome, and instead ask the Commission to consider
either making minor modifications to the existing law and more aggressively enforcing it, or
adopting the state’s lobbying disclosure law with minor modifications.

Thank you very much for your consideration. We look forward to working with the
Committee, the full Council, and the Ethics Commission on this matter.

Sincerely,

- Vo R
(‘)wv Y Yooz
James R. Sutton

cc: Mayor Jerry Sanders

Councilmember Donna Frye

Councilmember Brian Maienschein

Councilmember Jim Madaffer

Vgouncilmember Tony Young
orothy Leonard, Ethics Commission Chair

Stacey Fulhorst, Ethics Commission Executive Director
Enclosures
JRS/e
#1193.01



Comparison of Current Lobbying Law, Ethics Commission Propesal and State Lobbying Disclosure .

Wheo registers?

Individuals

Three types of lobbyists: tobbying firms,
organization Jobbyists, and expenditure

[ ERRsy T S

lobbyist e

$1

Individual receiving $2,000

E€2009

Three types of lobbyists:

lobbying finns, lobbyist

mployers, and expenditure
fobbyists

or more in a calendar
month

Individual lobbyist/lobbying firm
threshold for registration

Individual receiving $2,625 in
calendar year

Individual receiving $2,625 in

No registration

1/3 of time in calendar
month

Any entity which contracts

calendar year

with a lobbying firm or

In-house lobbyist threshold for
registration

Lobbyist employer threshold for N/A Employees have 10 contacts within 60
registration calendar days

emploffs an in-house
obbyist
Expeuditure lobbyist reporting N/A Any individual or entity that spends over Any individual or entity
threshold $5,000 in any three consecutive calendar | that spends over $5,000 in
: months any calendar quarter
MNo Yes; lobbyists will be required to disclose No
the naine and department of each City

Reporting of contacts with City
officials or employees

official whom the lobbyist contacts

Only non-classified staff

Any state official or
employee unless their
duties are ministerial

Definition of City official

Any City official or employee
unless t!le.il‘ duties are
~ ministerjal

Compensation received or entitled to
received — rounded to the nearest

Itemized payinents from
clients for lobbying firms;

be
total payments for lobbyist

Reporting of compensation Disclosed in the following
ranges:
$0 - $5,000 tlllousand - for lobbying firms; no
$5,000 - $25,000 disclosure for lobbyist employers employers
$25,000 - $50,000
Ower $50,000
Reporting of contingency fees No Yes; unclear when fee is disclosed Yes
10/23/06
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October 12, 2006

Transmittal
To:  City of San Diego Ethics Commission From: Rebecea Michael, Esq.
1010 Second Avenue, Suite 1530
San Diego, CA 92101 . Re: Lobbying Ordinance

Documents Enclosed:

15 copies of attachment to October 11, 2006 letter.for distribution to Ethics Commission
members and staff at tonight’s meeting.

’ 945 Fourth Avenue, San Diego, California 92101

(171314v1/1463-001) | Telephone 619-233-1888 » Facsimile 619-696-9476 « www.wertzmedade.com
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000727 PROPOSED DEFINITION OF

CITY OFFICIAL

Proposed by Wertz McDade Wallace Moot & Brower
October 11, 2006

Mayor (including elected but not yet sworn in) and unclassified staff
City Council Members (including elected but not yet sworn in) and unclassified staff
City Council Members

City Attorney (including elected but not yet sworn in)

Assistant City Attorneys

City Manager

Assistant City Managers

Auditor and Comptroiler

City Clerk

City Directors

City Deputy Directors

Budget Officer

Purchasing Officer

Chief of Police

Assistant Chiefs of Police -

Hearing Officers

Planning Commission Members

Historical Resources Board Members

Ethics Commission Members

[171228v1/1463-001] ‘ 1



Center City Development Corporation:
Board Members

200 7 3 §President & CEO

San Diego Convention Center
Board Members
President & CEO

San Diego Data Processing Corporation
Board Members
CEO

San Diego Housing Commission
Board Members
President & CEQO

San Diego Workforce Partnership
Board Members
~ President & CEO
Southeastern Economic Development Corporation
Board Members
President & CEO

Any consultants of the City who are required to file a statement of economic interests
pursuant to the California Political Reform Act of 1974.

[The above definition eliminates the need to define “City Board"]

[171228v1/1463-001] 9



San Diego County Code of Requlatory Ordinances

000739 Title 2, Chapter 1, Section 23.102

SEC. 23.102. REGISTRATION.

(a) Except as provided in Section 23.103, any person who, on behalf of any
corporation, firm, organization, or person other than himself attempts to influence
any County decision by contacting, personally or by telephone any of the
following County officers or employees shall prior to such contact, or within 5
calendar days thereafter, register as a County legisiative advocate:

(1) Members of the Board of Supervisors
(2) Members of Planning Commission
(3) Members of Assessment Appeals Board

(4) Members of Civil Service Commission

(5) Members of San Diego County Air Pollution Control District
Hearing Board

(8) Confidential Investigators of the Board of Supervisors
(7) Board Representatives of the Board of Supervisors
(8) County Assessor

(9) Chief Deputy County Assessor

(10)  District Attorney

(11)  Assistant District Attorney

(12)  Sheriff

(13) Undersheriff

(14)  County Treasurer

(15)  Chief Deputy County Treasurer

(18)  Director of Planning and Land Use

[171196v1/1000-001] | 1



17)  Director of General Services
000744

(18)  Chief Administrative Officer
. (19)  Assistant Chief Administrative Officer

(20) Members of San Diego County Capital Asset Leasmg
Corporation (SANCAL) Board of Directors

(21)  Director of Purchasing and Contracting

[171196v1/1000-G01] 2
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WERTZ McDADE WALLACE MOOT | BROWER

LAWYERS | A PROFESSIONAL CORFORATION

Lynn M. Beckman | Michoel MecDadp
Sandn ). Brower Kalheen j. MK
Julic A, Delahung Joha 5, Moot

Richard T, Pureyih Llaine A, Rogers
jenny X, Goudrnan John M. Stepheny

Of Counsal
Rebotca M;cnaet
Lvan 8 Ravich

Administrator
Fred Mahady, r.

[171244v 1/1463-U01)

Berany Hes hoben A, Vacchi
Serah 1. (anham Bruce B, Waliace
Josaph C. Lavelis John Ross Werta
Larry L Marshalt Mamels Lawkm Wilson

October 11, 2006

VIA E-MAIL

Stacey Fulhorst, Executive Director
City of San Diego Ethics Commission
1010 Second Avenue, Suite 1530

San Diego, CA 92101

Re:  Comments and Suggested Revisions to
Draft Revisions of the Lobbving Ordinance

Dear Ms. Fulhorst:

This latter is written to provide comments and suggested revisions o the Drafl Revised
Lobbying Ordinance which the Ethics Commission will consider at its meeting on October 12.
To aid you in understanding our comments, attached is a matrix showing various provisions of
the draft ordinance along with our corresponding comments. We would appreciate distributing
this to-all Commissioners prior to the hearing.

We know that the Fthics Commission has labored long and hard over this issue.
Unfortunately, our review leads us to a belief that many of the provisions in the proposed draft
are overly bureaucratic, and do not seem to consider in the least the record-keeping burden that
this will place on those who engage in lobbying.

We are also of the opinion that the burdensome record-keeping and reporting
requirements with respect to campaign contributions and fund raising efforts will have a chilling
effect on those activities, and may lead to lobbyists being unwilling to participate in the political
process, thus giving up a basic right which should be available to every citizen,

Your consideration of our comments will be much appreciated.

’_ "»h truly yours,

J. Michae] McDade ebecca Michae]

Enclosure

ﬁ
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§27 4001
Purpose and
Intent

COMMENTS and REVISIONS

Prepared by

WERTZ MCDADE WALLACE MOOT & BROWER

DIVISION 40, MUNICIPAL LOBBYING

October 11, 2006

It is the purpose and mtent of the C:ty Councnl of San

Diego in enacting this Division to: ensure that the
citizens of the City of San Diego have access to
information about persons who attempt to influence
decisions of City government through the use of
PALID lobbyists; establish clear and unambiguous
repistration and disclosure requirements for lobbyists
in order to provide the public with relevant
information REGARDING THE FINANCING OF
LOBBYISTS and the full range of lobbying
activities; prohibit registered lobbyists from exerting
improper influence over City Officials or from
placing City Officials under personal obligation to
lobbyists or their clients; promote transparency
concerning attermpts to influence municipal decisions;
avoid corruption and the appearance of corruption in
the City’s decision-making processes; regulate
lobbying activities in a manner that does not
discourage or prohibit the exercise of constitutional
rights; reinforce public trust in the integrity of local
government; and ensure that this Diviston is
vigaronsly enforced.

De[fztc the words “patd’ and ragftrdmthc ﬁnancmg of
lobbyists.”

One of the stated purposes of the Municipat Lobbying
regulations is to “promote fransparency concerning
attempts to influence municipal decisions.” Surely the
public should know who, on behalf of someone other
than their selves, is influencing the City’s decision
makers whether they are paid or not.

[171066v1/1463-001]
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§27.4002
Definitions

City Official includes:

(¢) any employee of the City, except for classified
employees as that term is defined in San Diego
Charter section 117, who is required to file a
statement of economic interests pursuant to the
California Political Reform Act of 1974, as amended;

| Lobbyist means any individual who engages in

lobbying activiiies with any City Official on behalf of
a client or an organization lobbyist.

1 City Official: Replace this definition.

It is our position that a list of exactly which employees
are covered by this definition should be readily
available. We recomimend the incinsion of such a list
within the ordinance. For example, see the attached San
Diego County Code of Regulatory Ordinances Title 2,
Chapter 1, Section 23.102. Furthermore, we
recommend that the list be limited to critical decision
makers such as those listed by the County.

Lobbyist: Change “on behalf of a client or an
organization labbyist” to “on behalf of another.”

One of the stated purposes of the Municipal Lobbying
regulations is to “‘promote transparency concerning
attempts to influence municipal decisions.” Surety the
public should know who, on behalf of someone other
than their selves, is influencing the City’s decision
makers whether they are paid or not.

(171066v1/1463-001]
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§27.4004 |

Exceptions

{1) the pro

to a City Official by an expert employed or retained
by a lobbyist, so long ag the expert does not otherwise
engage in direct commumication for the purpose of
influencing a municipal decision.

language to read:
accompanied by a lobbyist”

Generally an expert is employed by the client, not the
lobbyist. Often a lobbyist is accompanied by an
architect and/or engineer. While their presence is
primarily for technical data, they may “argue™ (engnpe
in direct communication for the purpose of influencing
a municipal decision) why theit design is better —
especially in meetings with staff. Requiring these
architects and engineers to register is unduly
burdensome. The current ordinance requires
registration of consultants that engage in direct
communication for the purpose of influencing a
municipal decision - yet few, if any, register. We
betieve this will be the case if the language of (1)
remains as proposed.

§27.4009
Contents of
Registration
form

(a) Every lobbying firm shall file with the City Clerk
a registration form that contains the following
information:

{3) a listing of all individuals identified in subsection
(a)(2) who have engaged in fundraising activities for
a current elected City Official within the past four
years, along with the name of each applicable City
Official.

{a}(3) Delete this subsection.

We believe the “past four years™ is overly burdensome
and may be illegal. Short of deleting the subsection, the
reference to “subsection (a)(2)” should be revised to
read “subsection (a)(2) (A) and (B) otherwise everyone
employed in the fobbying firm would fall within this
requirement. '

[171066v1/1463-001]
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(5) statements by a duly authorized owner or
officer of the lobbying firm that he or she:

(A) reviewed and understands the
requirements of Division 4Q governing municipal
lobbying; and,

(B) reviewed the contents of the reglstratlon
form and verified, under penalty of perjury, that such
contents are accurate and complete.

(6) the printed name and original signature of the
individual making the statements requirad by
subsection (a)(5).

{b) Every organization lobbyist shall file with the
City Clerk a registration form that contains the
fotlowing information:

(6) a listing of all individuals identified in
subsection (b)(3) who have engaged in fundraising
activities for a current elected City Official within the
past four years, along with the name of each
applicable City Official.

(a)}(8) (A) and (B) and (a)(é) Delete these subsauons

These requirements are unduly burdensome. An
individual lobbyist can properly verify under penalty of
perjury, but an owner or officer of the firm may not be a
lobbyist, and will be only reporting facts "second hand."
Ta be expased ta petjury charges under these
circumstances 1s patently unfair.

(b)(6) Delete this subsection.

We believe the “past four years” is unduly burdensome
and may be illegal.

{17t066v1/1443-001]
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(7)stdtements by a duly authorized owner or ofﬁcer
of the organization lobbyist that he or she:

{A) reviewed and understands the
requirements of Division 40 governing municipal
lobbying; and,

(B) reviewed the contents of the registration
form and verified, under penalty of perjury, that such
contents are accurate and complete.

(8) the printed name and original signature of
the individual making the statements required by
subsection (b)(7).

| b)(7)(A) and (B) and (8) Delue these 5ubsccti0m

As stated above, these requirements are unduly
burdensome. An individual lobbyist can properly verity
under penalty of perjury, but an owner or officer of the
firm may not be a lobbyist, and will be only reporting
facts “second hand." To be exposed to perjury charges
under these circumstances is patently unfair.

§27.4010
Registration Fccs

chistration Fees

Registration fees should be limited to cost recovery.
This should not be viewed as an opportunity to augment
the general fund.

§27.4012
Amendments to
Registration

Within ten calendar days of any change n the
information required on their registration forms,
lobbying firms and organization lobbyists shall file

In liew of “within ten calendar days,” which is unduly
burdensome, the amendments should be disclosed at the
next quarterly disclosure report.

Notification of

Activity Expense

Paid to or
Benefiting a City

by that lobhying firm makes an activity expense, the
Iobbying firm shall, within, twenty business days,
disclose in writing the activity expense to the City
Official who benefited from the activity expense.

Form amendments to their registration forms, disclosing the
change in information.
%’27.401 4 (a) Whenever a lobbying firm or a lobbyist employed { (a) In lieu of “within twenty days,” which 13 unduly

burdensome, the disclosure should be made at the next
quarterly disclosure report.

_—
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(b) Whenever an organization lobbyist or an owner,
officer, or employee of that organization lobbyist
makes an activity expense, the organization lobbyist
shail, within twenty business days, disclose in writing
the activity expense to the City Official who benefited
from the activity expense.

(b) In licu of “within twenty days,” which is unduly
burdensome, the disclosure should be made at the next
quarterly disclosure report.

L
§27.4017 {a) Each lobbying firm’s quarterly disclosure report i
Contents of shall contain the following information:
Quarterly
Disclosure (2) the name, business or mailing address, and
Report telephone number of each client represented by the
lobbying firm during the reporting period, along with
the following information for that clien:.
(B) the name and depariment of each Ciry Official | (a)(2)(B) Delete this subsection.
who was subject to lobbying activities by the
lobbying firm with regard to that specific mumnicipal | We believe this requirement is unduly burdensome. ft
decision, requires new, costly, time-consumptive record keeping,
while serving little purpose.
L ,
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be received, during the reporting period in connection
with the lobbying for that specific municipal

decision. Such compensation shall be disclosed to the
nearest thousand dollars.

- (4) an itemization of any campaign contributions
of $100 or more made by owners, officers and
lobbyists of the lobbying firm during the reporting
period in support of or in oppasition to a candidate
for elective City office, including the date and
amount of the contribution and the name of the
candidate supported or opposed.

(5) an itemization of any campaign contributions
of $100 or more made by owners, officers and
lobbyists of the lobbying firm during the reporting
period to a candidate 's controlled committee that is
organized to support or oppose a ballot measure,
including the date and amount of the contribution and
the name of the ballot measure commitiee.

(6) for each City Official, each candidate for
elective City office, and each candidate-controlled
ballot measure committee for which the lobbying firm
or any of its owners, officers, or lobbyists engaged in

(D} t’ne total compensanon rsccwed or enmled to (a)(2}(D) Replace wnh catcgcnes of compensrﬂmn

Requiring disclosure to the nearest thousand dollars is
an invasion of privacy, as to both client and lobbyist,
and serves no public purpose and is inconsistent with
the established practice of categories of compensation
used in many jurisdictions.

(a)(4), (3) and (6) Delete these subsections.

These subsections serve no valid parpose and likely will
result in an end to campaign contribution by lobbyists,
The requirement imposes costly time consuming record
keeping.
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rting period:
(1) the name of the elected City Official or candidate;
(2) a description of the ballot measure, if applicable;
(3) the date(s) of the fundraising activity; (4) a brief
description of the findraising activity; and (5) the
approximate amount of contributions the lobbying
Jirm knows or has reason to know were raised as a
result of the fundraising activity.

(7) a statement by a duly authorized owner or
officer of the lobbying firm that he or she has
reviewed the contents of the quarterly disclosure
report and verified, under penalty of perjury, that
suich contents are accurate and complete.

(8) the printed name and original signature of the
individual making the statement required by
subsection (a)(7).

(b) Lach organization lobhyist’s quarterly disclosure
report shall contain the following information:

(2) for each municipal decision(s) for which the
arganization lobbyist engaged in lobbying activities
during the reporting period:

(2)(B) the name and department af each City
Official who was subject to lobbying activities by the
organization lobbyist during the reporting period

(a}(7} and (8) Delete these subsections.

These requirements are unduly burdensome. An

individual lobbyist can properly verify under penalty of

perjury, but an owner or officer of the firm may not be a
lobbyist, and will be only reporting facts "second hand."
To be exposed to perjury charges under these
circumstances is pafently unfair.

(bY(2)(B) Delete this subsection.

We believe this requirement is nunduly burdensome, and
accomplishes no valid regulatory purpase.

[171066v1/1463-001]
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(2)(D) the total number of contacts with the City
Officials made on behalf of the organization lobbyist
by the organization lobbyist's owners, officers, or
employees during the reporting period.

(4) an itemization of any campaign contributions
of $100 or more made by owners, officers and
lobbyists of the organization lobbyist during the
reporting period in support of or in opposition 1o a
candidate for elective City office, including the date
and amount of the contribution and the name of the
candidate supported or opposed.

(5) an itemization of any campaign contributions
of $100 or more made by owners, officers, and
lobbyists of the organization lobbyist during the
reporting period to a candidate’s controlled
committee that is organized to support or oppose a
ballot measure, including the date and amount of the
contribution and the name of the balot measure
committee.

(6) for each City Official, each candidate for
elective City office, and each candidate-controlled

O)D)

conlacts.

The requirement of the number of contacts is an
invasion of privacy, as to both the organization and
lobbyist, and serves no public purpose and is
inconsistent with the established practice of categories
used in tany jurisdictions.

(b){4),(5) and (6) Delete these subsections.

As stated above, these subsections serve no valid
purpese and likely will result in an end to campaign
contribution by lobbyists of organization lobbyists. The
requirement imposes costly time consuming record
keeping. '
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ballot measure for which the organization lobbyis
any of its owners, officers, or lobhyists engaged in
any fundraising activity during the reporting period:
(1) the name of the elected City Official or candidate;
(2) a description of the ballot measure, if applicable;
(3) the date(s) of the fundraising activity; (4) a brief
description of the fundraising activity; and (5) the
approximate amount of contributions the
organization lobbyist knows or has reason to know
were raised a result of the fundraising activiiy.

(7} a statement by a duly authorized owner or
officer of the organizatiorn lobbyist that he or she has
reviewed the contents of the quarterly disclosure
report and verified, under penalty of perjury, that
such contents are accurate and complete.

(8) the printed name and original signature of the
individnal making the statement required by '
subsection (b)(7).

Y T f
tor

(b)(7) and (8) Delete these subsections,

As stated above, these requirements are averly
burdensome. An individual lobbyist can properly verily
under penalty of perjury, but an owner or officer of the
organization lobbyist may not be a lobbyist, and will be
only reporting facts "second hand." To be exposed 1o
perjury charges under these circumstances is patently
unfair.

[t71066vi/1463-001]
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(c) An expendzmre labbyzst s quartcrly dlsclosure
report shall contain the following information:

(3) A description of each municipal decision that
the expenditure lobbyist attempted to influence
during the reporting period, and for each such
municipal decision:

(A) The total payments the expenditure
lobbyist made during the reporting period for the
purpose of attempting to influence that mumicipal
decision;

(B) The name, address, telephone number,
and amount of payment for each person who made a
payment, or the promise of a payment, of $100 or
more during the reporting period to the expenditure
lobbyist for the express purpose of influencing that
municipal decision; and,

(4} a statement by a duly authorized owner or
officer of the expenditure lobbyist that he or she has
reviewed the contents of the quarterly disclosure
report and verified, under penalty of perjury, that
such contents are accurate and complete.

(5) the printed name and original signature of the
individual making the statement required by
subsection (c)(4).

(©G)(A) and (B) Delete these subsections.

As stated above, these subseclions serve no valid
purpose and likely will result in an end to campaign
contribution by expenditure lobbyists. The requirement
imposes costly time consuming record keeping.

(c)(4) and (5) Delete these subsections.

These requirements are unduly burdensome. An
individual lobbyist can properly verify under penalty of
perjury, but an owner or officer of the expenditure
lobbyist may not be a lobbyist, and will be only
reporting facts "second hand." To be exposed to perjury
charges under these circumstances is patently unfair,

(171066v1/1463-001]
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EDITORIAL COMMENTS and REVISIONS

Prepared by

Prepared bv Wertz McDade Wallace Moot & Brower

G000

Division 40, Municipal Lobbying

October 11, 2006

°§27.4002

Act:wty Expense means any payment madc to, or benefi lmg, any Clty Actrwty Expense Chan ge Spouse
Definttions | Official made by a lobbyist, lobbying firm, or organization lobbyist. An registered domestic partner, or dependent

activity expense benefits a City Official if it is made to, or on behalf of, the { child” to “immediate family”, a defined

City Official. An activity expense includes gifis provided to the City term.

Official’’s spouse, registered domestic partner, or dependent child if the

City Official receives benefits from the gift or exercises control or

discretion over the use or disposal of the gift, unless it is clear that the

donor had no intent to make a gift to the official. Activity expenses include

gifts, meals, consulting fees, salarics and any other form of compensation,

but do not include campaign contributions.
§27.4004 (f) any ministerial action. An action is ministerial if it does not require the | (f) Why not define “ministerial action”
BExceptions City Official to exercise discretion concerning any outcome or course of in §27.4002 Definitions? '

action. A ministerial action includes, but is not limited to, decisions on
private land development made pursuant to Process | as described in
Chapter 11 of the Municipal Code.
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