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OFFICE OF THE INDEPENDENT .BUDGET ANALYST REPORT

- Date Issued: April 13,2007 IBA Report Number: (7-43

City Council Docket Date: April 17, 2007
Item Number: S500

Subject: Request for Outside Legal Counsel to Resolve “Waterfall” Ordinance Issues

The second reading of a proposed ordinance to eliminate the “waterfall” provisions of the
Municipal Code is scheduled for Tuesday, April 17, 2007. This ordinance was

. . . 1 1 ~th
infroduced on March 5, 2007, by the City Attorney and continued from April 10 1o the

17" due to a number of questions that had been raised. Attached is a joint memo from
Mayor Sanders and Council President Peters, dated April 5th, 2007, requesting further

. legal analysis of issues raised by several parties relative to the proposed ordinance.

Also attached is the response from the City Attorney dated April 9,2007. Legal
questions continue to be raised about the proposal. As mentioned in our March 1, 2007
report on this subject, our office strongly supports the elimination of the concept of
Surplus Earnings and the Waterfall from the City’s Municipal Code. At the same time, it
is important for the Council to be aware of any potential impacts of enacting the
ordinance as proposed. As this is a technical area of the law, our office recommends the

-City Council retain outside legal counsel to work with the City Attorney to resolve

outstanding issues, address any unforeseen ramifications associated with its enactment,
and prepare alternative ordinance language as determined necessary. We anticipate that
costs will not exceed $10,000.

Andrea Tevlin
Independent Budget Analyst

Attachments
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Office of
- The City Attorney
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MEMORANDUM
MS 59
(619) 236-6220 -
DATE: .  April9, 2007
TO: Mayor Jerry Sanders and -Council President Scott Peters
FROM: City Attomey

SUBJECT:  Response to Memorandum dated April 5, 2007

“This office received a memorandum dated April 5, 2007 requesting a written legal analysis of the
.issues raised by SDCERS, Local 145 and the Independent Budget Analyst [IBA]. By way of a.-
memorandum dated March 23, 2007, this office previously responded 1n writing to the issues
raised by Local 145. With regard to the issues raised by the IBA, they were responded to both at
Council Staff Docket Briefing as well as before Council at the first reading of the ordinance on
March 5, 2007. Nonetheless and as redundant to those rzused by SDCERS, they will be
responded to herein.

Esscntially, the concerns raised by both SDCERS and the IBA evolve around the belief that
repeal of the “Waterfall” as presently codified in San Diego Municipal Code Section 24,1502
precludes SDCERS’ ability to pay the annual supplemental benefit (13™ check) and the Corbett
benefit. Going further, SDCERS contends that repeal of Section 24.1502 would “result in the
usurpation of the City’s sole authority either to set, modify or rescind benefits.” This office
disagrees. The 13™ check and Corbett benefits were created by contracrual settlement
agreements, not Municipal Code enactment. Whether, when and to whom these benefits have to
be paid are thus governed by the terms of the settlement agresments that created these benefits.
These agreements and their terms are binding on both the City and SDCERS, signatories to
them. It is thus inaccurate to state that absent codlﬁcatlon SDCERS and the City have no duty
to pay them, when and if due.

It is also inaccurate to state that the City has somehow abdicated its exclusive power to set
beénefits. The issue of repeal before Council is not an 1ssue of setting benefits, but rather, finally,
eliminating an improper funding vehicie for the payment of these benefits. The stated purpose of
Section 24.1502 is to provide a funding vehicie for payment of these benefits. It is this
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1mprgbn§y%1at 18 souaht to be eliminated. Its elimination will not impact the duty to pay any
benefits the City and SDCERS are otherwise legally obligated to pay.

SDCERS’ contention that its tax-qualified status is somehow jeopardized in the event of repeal
of the Waterfall is misplaced. SDCERS has been provided with and continues to have available
to it the formulae for caleulating both the 13™ check and Corbert settlement benefits. Repeal of
Section 24.1502 does not alter both the contractual and statutory bases for benefit payment. By
Charter provision, contractual settlements and Municipal Code (13" check), SDCERS is
provided with the necessary terms and conditions upon which these benefits are to be paid. It is
this backdrop to which the comments of this office before Council as referred to by SDCERS,
were made. They were not made as blithely stated by SDCERS “regardless of whether the plan
describes how and when the benefit is to be made”. As conceded by SDCERS, it 15 the City as
the plan sponsor that provides for the benefits and SDCERS that administers the benefits. It is
this office’s position that by both operation of law and fact, the benefits have been provided and -
SDCERS must administer them in accordance with fiduciary and constitutional principles.
SDCERS has the tools and enablement to pay the benefits when due. Repeal of the Waterfal] as
codified in Section 25.1502 does not eliminate this.

In addition to the foregoing, SDCERS stated concern as 10 lack of guidance of how the 13%
check will be paid is belied by Section 24.1503, which sets forth the definition of the beneficiary
class and formulae for determination of the amount of benefit: Furthermore, Section 24.1503(c)
specifically authorizes SDCERS to promulgate rules and regulations to effectuate the benefit and
intent of Section 24.1503. SDCERS is thus provided both with the existence of the benefit, the
methodology in which to calculate it, and the beneficiary class to whom to pay it to.

.

MICHAEL J. AGUIRRE, City Attorney

City Attorney

- MJA:ap




CITY OF SAN DIEGO
MEMORANDUM
DATE: Aprii 5, 20p7
. : . ~ "‘J\"a .
TO: Honorable City Attorney Michael AUUHTE

FROM: ' Mayor Jerry Sanders &f BJ’M 771 ﬁ%% #f

Council President Sc Pcters{;&gﬁbﬂ‘- H

SUBJECT: City Council hearing of Apfil 10, 2007, Item 332, Amendments to the San Diego Municipal
'Code ("SDMC?”) eliminating the Waterfall

On March 5,.2007, the City Attomey introduced an ordinance eliminating SDMC provisions related to
surplus undistributed earnings. While we fully support the elimination of surplus earnings and the waterfall
concept from the SDMC in compliance with the City’s Remediation Plan, the structure of the current
ordinance leaves many unanswered questions.

The second reading of the ordmance 1s scheduled for Tuesday, April 10, 2007. Many interested
. stakeholders including SDCERS, Local 145 and the Independent Budget Analyst, have raised pertinent -
questions that should be answered before the City Council takes any further action on this item. All relevant
correspondence are attached for your review. We request a written legal analysis of these issues as required
by City Charter Sect1on 40 before the City Council takes further action on Item 332.

Thank you for your assistance w 1th this important issue,

SHP:bbk
Attach_ments

et Honorable City Councilmembers
Andrea Tevlin, IBA
Ronne Froman, COO
Jay Goidstone, CFO
‘E-Ehzabcth Malan ity Clerk
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OFFICE OF INDEPENDENT BUDGET ANALYST

CITY OF SAN DIEGO
MEMORANDUM
No. 07-5
DATE: April 5, 2007
TO: Honorable Council President and Members of the City Council

FROM: Andrea Teviin, Independent Budget Analyst ML}/

SUBJECT: Amending the San-. Diego Municipal Code to eliminate “The Waterfall”

On Tuesday, April 10, 2007 an ordinance to amend the Municipal Code to eliminate the
Waterfall will return to the City Council for its second reading. The IBA is re-issuing our
report of March 1, 2007, IBA Report 07-26 on this topic. As stated at that time, the JBA
recommends that the City Council seek sufficient clarification on the items enumerated
therein to ensure that this ordinance has the desired effects.

Attachment
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Michael J. Aguirre

CITY ATTORNEY

February 2, 2007

REPORT TO THE HONORABLE
MAYOR AND CITY COUNCIL

AMENDMENTS TO THE SAN DIEGO MUNICIPAL CODE ELIMINATING THE
“WATERFALL”

The history of the “Waterfall”, presently codified in San Diego Municipal Code
Section 24.1502, is set forth in both the Vinson & Elkins report dated September 16,
2004 and Kroll report dated August 8, 2006.' Quoting from those reports:

“In 1980, the City passed Ordinance 0-15353 to increase benefits to
retirees, whose pensions were deteriorating in value due to significant

P .
inflation. At the same time, SDCERS investments had produced more

income than the 8% of assets that 1t assumed to be its long-term average
return on assets. Rather than simply enacting an enhanced retirement
benefit, the cost of which would be included in the SDCERS actuarial
accrued liability (AAL) and eventually paid through increased City
contributions to SDCERS, the City council passed Ordinance 0-15353
defining all investment eamings in excess of 8% as “Surplus Eamings”
and directing that 50% of Surplus Eamnings be used to pay enhanced
retiree benefits.

In subsequent years, the City turned with increasing frequency to Surplus
Earnings to fund a succession of benefits that it did not pay for directly,
For example, in 1982, the City withdrew from the Social Securnity System.
Under federal law, this required that 1t provide certain comparable benefits
to retired employees, including medical benefits. Rather than pay
insurance premiums from its own budget, however, the City enacted
Ordinance 0-15758 (N.S.) (June 1, 1982) directing that the premiums be
paid from SDCERS’ Surplus Earmnings. The retiree health benefit was paid
directly out of Surplus Earnings from 1983 until 1992, when a
determination was made that this violated federal tax regulations by
improperly paying non-pension benefits from dedicated pension assets. In
an attempt to avoid this compliance problem, the City and SDCERS
developed a complicated mechamsm of “bifurcated payments™ to fund the
healthcare benefit while continuing to avoid any outlay from the City

" Attached hereto.
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budget. Thus, each year, the City paid the basic annual required
contribution (ARC), with no additional amount for the post-retirement
healthcare benefit.

This succession of benefits came to be known as the “Waterfall.” The
funding of the Waterfal! is codified in San Diego Municipal Code §
24.1502, in which the order of these benefits is currently laid out as
follows: (1) interest is credited to the contribution accounts of the
Members, the City, and the Unified Port District at an interest rate
determined by the Board; (i1) operating costs of SDCERS are paid; (i}
reserves are maintained at the discretion of the Board on the advice of its
actuary; (iv) a proportional amount of Surplus Undistributed Earnings are
credited to the Unified Port District; (v) post-retirement health care
premiums are paid for the next fiscal year provided that in the next fiscal
year the City contributes an equal amount into the 401(h) reserve and that
this contribution is part of their normal employer contributions; (vi) the

13th check is paid if there is more than $100,000 available for the purpose
(if there is not enough, this amount is rolled over into subsequent years
until the rolled-over amount combined with the current year’s available
funds exceed $100,000); (vii) the contingent portion of the Corbett
settlement is paid; and finally (viii) the Supplemental COLA is paid. In
the event that there are Surplus Eaming remaining after the distribution
listed above is completed, the remaining funds are credited to the Reserve
for Employer Contributions for the sole and exclusive purpose of reducing
the Retirement System Liability. The Ordinance treats Surplus Earnings
as a windfall. Prior to the adoption of the Ordinance, all cash returns
generated by SDCERS assets went to a reserve account.”

In detailing the impropriety of the foregoing, the Vinson & Elkins report
further stated: “[a] pension system derives its ability to pay benefits from
three sources: employer contributions, employee contributions and
earnings generated from such contributions when retained within the
system and productively invested. In determining the level of employer
and employee contnibutions necessary to achieve the goal of “generational
equity” in a pension system, a critical component is the assumed rate of
return on fund assets. The greater that rate, the less must be contributed
by system participants to fund projected retirement benefits on a basis that
remains stable over time as a percentage of payroll. Obviously, no one
can predict with certainty the future returns that will be generated by a
particular category of assets. Projected rates of returns, like many other
actuarial calculations, are educated guesses derived from historical
experience. They recognize the market performance will vary
significantly from year to year but assume that returns from specific asset
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categories will average out over time at close to historical levels. This, of
" course, means that above-average returns in some years will offset below-
average returns in other years.

The Surplus Eamings concept ignores this long-term dynamic of actuarial
projections. It evaluates returns on a year-by-year basis and treats all cash
generated by system assets (beyond assumed rates of return) as free
money. This, of course, flies in the face of the basic premise of actuarially
assumed returns: they are rarely met for any individual year, but are
expected to average out over time to the approximate projections.
Therefore, the concept of “Surplus Earnings” is a misnomer. Unless and
until it can be demonstrated that the actuary’s projections are
unrealistically conservative, all earnings are necessary to support the long-
term viability of the system — none are truly “surplus”™ or “excess.”

Eventually, the bill comes due in the form of additional required
contributions. The diversion of amounts that would otherwise be added to
system assets increases the gap between those assets and the system’s
nrojected lizbilities: in actuarial terminology the “Unfunded Actuarial
Accrued Liability” (UAAL). An amount calculated to amortize the
UAAL is a component of the “actuarially required contribution [ARC] that
must be paid each year by the plan sponsor (here the City) to avoid a
funding shortfall. Thus, any increase in system underfunding must be paid
back (with interest) by the p]an sponsor over the amortization period of the
UAAL”

As the above indicates, the very concept of Surplus Earnings is fundamentally
flawed. Actuarially, it is contrary to the pension tenet that eamings in any given year
generated in excess of actuarial assumptions are system assets to be retained to offset
years in which investment returns decline. Usage of these assets also imncreases the
UAAL. Further, an increase in the UAAL in turn increases the “Actuarially Required
Contribution” [ARC], which is designed to pay off the amortized debt of the UAAL.
Even though this substantial danger of using pension earnings as a spending or funding
vehicle 1s elementary and widely known 1t was nonetheless made abundantly clear to
both the City and the SDCERS Board”. Despite this express reaffirmation of the obvious,
maintenance of the Waterfall to determine “Surplus Earnings” and its usage as a funding
vehicle for payment for increased benefits and even contingent benefits continues
unabated to this date,

? See letter dated Apnil 16, 2002 from SDCERS outside counsel to SDCERS General
Counsel and letter dated December 31, 2002 from Diann Shipione to P. Lamont Ewell.
See also letter dated August 22, 1995 from Mormmson & Foerster to Lawrence Grissom.
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In addition to violating fundamental actuanal principles, the concept of “Surplus
Eamnings™ and maintenance of the Waterfall as a spending vehicle is violative of federal
law. Federal tax law prohibits paying non-pension benefits from dedicated pension
assets. (See /nternal Revenue Code § 401). Section §24.1502 illegally earmarks system
funds for payment of non-pension benefits such as healthcare benefits. Therefore,
Municipal Code § 24.1502’s diversion of retirement funds to pay for benefits outside the
SDCERS retirement plan violates federal tax law.

In addition to violating fundamental actuanal principles and federal law,
§ 24.1502 also violates the California Constitution. The California courts have held that
the California Constitution guarantees an “actuarially sound retirement system.” (Board
of Administrators v. Wilson, 52 Cal. App. 4th 1109, 1135 (1997)). Section 24.1502 relies
on the concept of “Surplus Eamings,” which again is not only actuarially unsound, but it
unlawfully diverts pension assets to pay for non-pension benefits. Accordingly, Section
24.1502 violates the constitutional requirement of an “actuarially sound retirement
systern.”

In light of the foregoing, the “Surplus Earnings” concept and Waterfall vehicle
must be eliminated by repealing Section 24.1502 in its entirety. Further, all references to
“Surplus Earnings™ and “Waterfall” must be deleted from other Sections of the Municipal

Code.
MICHAEL J. AGUIRRE -
City Attomeyéw\

MIA:ap
RC-2007-2
(Re: 0-2007-94)
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City of San Diego
COUNCIL PRESIDENT SCOTT PETERS
DISTRICT ONE

MEMORANDUM

DATE: Junz 13, 2006

TO: City Attorney Michae] Aguirre
SDCERS Board President Peter Preo

FROM: Coungci! President Scott Peters

SUBJECT:  Use of SDCERS Surplus Undistributed Eamings (“Waterfall"”)
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usi g SUrp:us undiswibuted samings (1

ployses Retirement System (“SDCE RS”) trust Iund for paym“m of supplemental benefits

cified in the San Diege Municipal Code ("SDMC") Seclion 24.1502. Subszquent legal
vnl.,m.,ms and retirement-rejated policy decisions by the City have further expanded the usz o

these investment sarnings. The surplus undistributed samnings are ellocated for “contingent
benefits” in the priority order specified in the SDMC. The slements of this m=thod have becoms
known as th~ “Waterfall.” ' '

[al)

[T

m

. The City of San Diego Pension Reform Commm-v, Luce Forward LLP, Vinson &
Elkins, the previous and the current SDCERS' independent actuary and Navigant Consulting
heve all suggested that the use of the surplus undistributed eamings may violaie the principles
and soundness of actuarial science. The Vinson & Elkins report stated that the surplus earnings
‘concept 1gnores the Jong-term dynamics of actuarial pro_pe:uon untess it can be demonstraied that
the actuarial projections are unrealisticaliy conservative, SDCERS board members have
expressed a strong desire to include the contingsm liabilities in the Retirement System’s total
acruarial labilities, o , '

The City Charter and the SDMC govemn the op.,ratlcm of SDCERS. The City Council
must amend the appropriate municipal code provisions in order for SDCERS {o discontinue the
“Waterfall” The following Municipal Code provisions dictate the prastice for the surpius
undistributed earnings. I have included suggestions for possible action to remedy this situation.
Since many of the provisions were the result of settlements in prior litigations, any action may
require an approval between the City and the eligible retirees. In response to this memorandum,
[ respecifully request the City Auomey's analysis on the guestions of sliminating any provisions
that contain the use of surplus undisiributed carnings.  Also, if necessary, the City Attorney
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should submit the appropriate items 1o be docketed at 2-Council mesting at the eariizst possible
date, In addition, I request that the SDCERS Board esk its actuary and 1ax counsel about the
issue of including contingent liabilities of the "3’h Check and Supplemental Costof Living
Adjustment (“COLA™) with the total actuariai iiability of the sysiem and how that might affect
the provision of those conwactually agreed benefits.

1. SDMC 24.1502 {a) (1): Credit the contribution accounts of the employers at
a rate determined by the board.

- SDCERS Board and various studizs have questioned the principle and soundness of the
use of surplus undiswributed earnings. In order to sliminate this practice, I respectfull y request an
opinion from the City Atiorney and the SDCERS Board on the possibility of amending SDMC
24,0901, and authorizing the SDCERS board to cradit contribution accounts of all plan sponsors,
and the members of employse contribution accounts (maybe for the exception 6f the DROP
eccount), annually in an armount determined by the board, If the City Anomney, SDCERS board
and the City Council approve of such action, SDMC 24.0904 should be amended to include
“contracting public agencies,” along with the City,

2. . SDMC 24.1502 (a) (2); System’s operaiing budget.

Even with the elimination of the conecept of the use of surplus undistributed =arnings, the
system can pay for its own budget with one of its reserve funds. Itis my understanding that this
is standard practice of the majority of publie retirement systems in the country.

3. SDMC 24.1502 (a) (3): Fund any “reserves” as recorr;mended by actuary
and counsel, ' ' :

Currently only the DROP contribution ressrve is under this section. SDCERS has
brought to my attention that DROP provisions allow the SDCERS board the autherity 1o
© determine the rate at which 1o credit camings 1o DROP participant accounts. Historically, the
board has credited the accounts at the same rate as the Employse and Employer Conmibution
Reserve, which has been 8%, There are opinions from SDCERS that this has placed the
etirement board in the position of changing compensation levels for active city empioyses
enrolied in the DROP program, In sxchangs, this could affzct the City's abilify to recruit and
retain °>.pvri'=nccd employess and takes away from surplus undistributed eamings when the
system's sarnings fail 10 meet the expected rate of return.

: Cne of the possible recommendations from SDCERS was to change the municipal code
to allow the City Council the scle autharity to determine the intersst rate cradited 1o

DRQOP accounts for future DROP participants through the Meet and Confer process with

the City's employze unions and at the advice of SDCERS investment counsel and the City
Auditor, Irequest that the City Attorney provide the Mayor and the City Council & legal analysis
on changing credit earnings for current DROP participants. [ also request SDCERS board
members’ input on the DROP crediting issus.
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4, SDMC 24.1502 (a) (4): Credit proportional share of the system’s earnings to
the United Port District and Airport Authority.

After crediting interest to the contributions accounts of the plan sponsors, wititholding
sufficient sums lo meet budgeted expense of the system and payment for Jegally required
payments to eligible retiress, all remaining surpius undistributed earmnings should be used for the
sole purpose of paying down the underfunded iability (UAAL) of the system

3. SDMC 24.1502 (a) (5): Retiree Health Insurance

This reserve has been exhausted as of FY 2006 and the Clty has been directly paying the
full cost of retiree health benefits on a pay-as-you-go basis. Under the municipal code, this
benefit is still & liability of the retirement system. Appropriate actions need to be taken 10
‘remove this section from the SDMC and amend SDMC Section 24,1203 to make this henefit the
soie responsibility of the Ciry, In addition, the Jast sentence of SDMC Section 24.0801, which
states that “‘the portion of the conwribution that the City designates for the 401(h) Fund or the
Health Trust, to be used for retiree health benefits under Division 12, is not a deficizncy within
the meaning of this section” should be deleted from this section to reflect the update of the City
practice for payment of Reatirze Health benefits,

=n th s e WVn R
0. SDMT 24,1582 (a) {(6): 137 Check o & closed group of refirees.

The SDCERS’ actuary recommends including the 13% Chcck in the total actuarial’
“iiabilities of the system. The total sctuarial liability of the 1.> check is estimated to at $36.7
million. Since its existence, this benefit has been paid 83% of the time. SDCERS board has
expressed its desire 10 include this payment in the City’s contibution. In order for SDCERS 1o
include this benefit into its total acruarial liabilities, Council action is needed to remove this
provision from SDMC 24.1502 and be eppropriately included in SDMC 24.404. Since this
benefit resulted from a legal settlement between the City and retirees back in the 1980°g, the
recommended change may require approval of the City and =ligible retirees.’ I request the
SDCERS board ask its actuary and tax counse! about the issue of including contingent liabilities
- that are not accrued, as part of the total actuarial liability of the sysiem.

7. - SDMC 24,1502 (a) (7): Corbett retiree liability to closed grouprof retirees,

One of the provisions of the Corbett settlement was for a 7% increase in retirerment
benefits to retirees whe retired on or before June 20, 2000.  The settl=ment ellowsd for these
payments contingen! upon the system having sufficient undistributed eamings efier the 3™
Check is paid. If the system does not have sufficient undistributed sarings, the liability for that
fiscal year is carried forward (without intersst) to the next year until there are sufficient zarnings.
It is a desire of the SDCERS board and the SDCERS actuary that the Corbett benefit is part of
the retirement systern’s total actuarial liability, In order for SDCERS to include this benefit into
its total liabilities, Council action is needed to remove this provision from SDMC 24,1502 and be
appropriately included in SDMC 24.404. The toial actuarial liability of the Corbatt settlement is
estimated to be at $58.9 million. Since this benefit resulted from & legal settisment between the

L=t
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Cizy and retiress back in the 2000, the recommended change may require approval of the City

and eligible retiress.

8. SDMC 24.1502 (a) (8): Credit the Suppiemental COLA Reserve and the
Employee Contribufion Reserve.

In 1998, supplemental COLA fund at 835 million was sstablished for members who
retired on or befors June 30, 1982, As of June 30, 2005, this reserve had approximately $17.8
million. Intsres: to this reserve account is contingent on undistriputed surplus eamings, but the
lizbility is not carried forward, I request the City Attorney and SDCERS® tax counse! and
actuary advise the Council on the best course of action for the provision of this benefit. I request
the SDCERS board ask its actuary and tax counse] about the issue of inciuding contingent
liabilities that are not accrued, as part of the total actuarial liability of the system,

8. SDMC 24.1502 (b): The remaining balance is credited to the Employer
Contribution reserve for the sole purpese and exclusive purpose of reducing

the UAAL,

. After crediting intersst to the contribution accounts of the plan sponsors, withholding
sufficient sums to meet budgsted expenses of the system and payment for lepally required
payments 1o eligible retiress, all remaining surpius undistributed sarnings should be used for the
sole purpose of paying down the underfunded liability (UAAL) of the system along with the
possibility of removing all concept of the use of undistributed eamings.

Thank you very much for everyone's assistance,
SHP:wis

CC: Honorable Mayor and City Councilmembers
Ronne Froman, Chief Operating Officer
Andrea Tevlin, Independent Budgst Analyst
Jay Goldstons, Chief Financial Officer
John Torzll, City Auditor
SDCERS Boardmembers : :
David Wescoe, SDCERS Retiremen: Administrator
Scott Chadwick, Labor Relations Manager
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O‘O‘UWRIST-TNS N, GLASER, FINK, JACOES, WEIL & SHAPIRO, LLP ‘
18280 CONSTELLATION BOULEVARD
MNINETEENTH FLOOR
e ' . LET AnceiLEs, ZALIFPDORKNIA BOUDEZ
31 0-523-3000
Fax T10-ESE-2520

T ikl NUMBER S ~ ' . pang
F—::, o- :5,,-7332 ) Marc ‘-*r -007 ’ i MERITAS LAW FIRMS WORLDWIDE

MaiLid Jﬁ-.EYI:H.utN:H IS LABE TOM

V4 PACSIMILE AND 0.8, MAIL

Thg Honorable Jerry Sanders, Mayor
Council Prasidens, Scom Pater
and City Council Members;
Coupcilmember Kevin Faulconsr
Councilmember Toni Atkdns
Councilmembs=r Tony Young
Counciimember Brian Maienschein ‘
Cowuncilmember Donna Frys
Councilimember Jim Madaffar .
Counciimember Ben Husso
. 202 C Strasr
San Diege, CA 92101

Re: Proposal To Elimiﬁate The “Waterﬁll”

' To the I—.Lonoraole Mayor and City Council of the Ciry of S‘...u Dic go:

'This office rzpresents San Diego City Firefighiers, Local 145 (“Local 14 "’) The City
Council’s acdon to amsnd the Municipal Code by sliminating the “Watsrfall™ and “Surplus Earnings”
as a funding source for vasted retirameant bapeqis violarss the M=ve._—M11"==-3mwn At (CMIMBA®
and, 2s ¢ mly draftzd, deprives regrees and ,mblcy”s of veswd retirement bensfis,

Lin B

[§

‘ ge of the propossd ordinance, 2s dr a*I“d, will violate the MMBA

becauss h proposed ardinancs clzarly afzcts the renrement banents of San Disgo Ciry employzes,
including firefighters, and is baing anacizd without first mesting and conferring with Local 143 and the
other affected employes umions. No maner how it is construad, the proposed ordinance sliminates an
existing source of funding for vestad ratirament bensfits — the 13" check and the Corbett seven pcmcnt
increase in returement bensds. ‘D.—T"IOL..., 1t canmot be disputed that the propossd ordinance affsts the
wages, hours, and terms and conditions of cmployment of frsfightsrs and other public employess.
Pursuznt 10 the MMBA, the City must mzat and confer with the afected unions, including Iocal 143,
before ittakes any action to enact the proposed ordinances. Seg Verpon Firsfishisrs v. Cirv of Vemon

- (1980 107 Cel.App. 3d 302, 813, 823, The City hes violatad the MIMIBA in approving ths propossd

ordinance through its first reading, and that violaton will be compounded if the propesed ordinancs is
enacted. '

e City Councii’s passa g2 o

¥
“

Itis ecually cle ear that, 25 cuirently araft =d the proposed ordinance elimyinates an existing -
funding source for vesizd benefits without providing an alizmative funding sourcs for thoss benefits.,
That is the cass both with raspsct 10 ih2 13% cneck and the Corbet banalits
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Councilmember Toni Atidns
Councilmembsr Tony Young
Councilmember Brian Maienschein
Councilmember Donna Frye
Councilmember Jim Magafier
Councilmember Bzn Husso

March 8, 2007

Para 7

e -

The smikeout version of the propesed ordinance, at sCtion 24.1503(0)(4), is the source of the
probi-‘*m with respect 1o the i 13" check benefit. That s ction siiminatss the language sxplaining the
way in which the “pzr annum aoﬂ_r vaiue” of the 13" check benafit is calculated. No altzrnative

method is provided. The ssciion proceeds o state only that the per annum dollar value shall not
excesd $30.00, sxcept for specified retirees, bur it never siales that the benefit shall nor be less than
$30. Thus, 28 currendy drafied, the amount of the 13" check benefit is not s specified. - This defect must
be cured b.,Ior: the proposed ordinance can be enacted, sven if the Ciry fulfills irs obligation to meer
and confer, as it is raqmred to do under the law.

Thers is a similar problem with the Corbett seven peresnt beneiit for retirees. As currently
irafts Ln= proposm ordinance makes no reference whatsozsver to the Corbett seven percent benefit for
- retiress becanse section 24.1502(2)(7) is repealed. As the IBA Report Nuniber 07-26, darad March 1,
2007, St:‘—.t-:d_. SDCERS co*re:uy views the M_r'.lcip_l Code 2315 Plan Doacoment, Therefore, the

LRI LR

Sy~ o !‘"‘n-ia.;e*- Fnary o
lemlit Ol el WRIT I,

iz P Y
! that payment under its Plan Documnent. As currsntly drafied,
the propossd ordinanze a’oes 70)‘_ contam such lmgu age,

he I8 A Report makss cli r that the [BA’s support for the elimination of the Waterfall was

tased on 1*5 assumprion that the 13 chack benefit would be paid 100% of the tim= and that the seven

percent Corbett bensiit would contnue to be paid as raquired by the Corbett judgment. The prmjﬁssd
ordinance must b2 amended to make that commitment. The propesad ordinance miust sizte that 2 137
cheek benefit 1n an amount not i=ss L.n P 2nnum aollar value of $30.00 will be paid 2ach vear; and
it must state that the ssven percent retires Corcbr' benefit will be paid sach yaar 1o 5!!401*’ retiress.
Thz T2 A Report expressly called for such languags in th= Murnuma} Code, dut the propesad ordinance
lacks thar language ' : :

T

" Basad upon the foregoing, it is respectfully urged that the Council (1) mmcdl —dy oréerits
represematives to meet and confer with the affected Vmplovee Unions, mcluamg cal 145, regarding
the propeszl to Dnmmatn the W at*-.mll and (2) a.n*nd the proposad ordinancé to ,mressiy provide for
Ln'b savment of 2 137 check bensfit of not 12ss than 2 per annum dollar value of $30.00 and -2 Corbett

bezpziit 10 retirses of seven PEIcent par yearn

;\espsctfully submitted,

ol

=l N, 1<Jav=ns
of CHRIS ’I"ENQH ENy GLASER, FINK, JACOBS,
WEIL & SHAPIRQ, LLP '

450457 1
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Councilmemb=r Toni Atidns
Councilmerber Tony Young

. Countilmember Brian I\’L.rnscn:m
Councilmembear Donne Frys
Counciimeamber Iim Madaffer
Councilrmembear Ben Hueso
Mzarch 8, 2007 '
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Scm Dwgo Czt:) Employecs
Retirement Svstem

‘CHRISTOPHER W. WADDELL
General Counsel

(619) 525-3614

e-mail: Cwaddell@sandiego.gov

March 29, 2007

Council President Scott Peters
The City of San Diego -
202 C Street, MS #10A

San Diego, CA 92101

Re:  Item 203, City Council Meeting of March 5, 2007, Proposal to Eliminate the Concept of
the ¢ \Xlsx‘rnr*f"n”” f““farnrra” ﬂrrhnanr‘n”\ ’

Dear Counci! President Peters:

I am writing on behalf of the San Diego City Employees’ Retirement System (“SDCERS™) o
express our concern about-the wording of the above-referenced proposed Waterfall Ordinance
. that was considered by the Council on March 5, 2007. While our actuary supports the
elimination of the surplus earnings concept upon which the “Waterfall” is based and has.

- reflected the associated “contingent liabilities” in the June 30, 2006- SDCERS wvaluation

liabilities, the wording of the proposvd ordinance would result in SDCERS® inability to pay the
annual supplemental benefit (13 check) and the Corber settlernent amounts.

1. Annua! Supplemental Benefit (13th Check)

SDMC section 24.1503(a) sets out the criteria SDCERS must use to determine who is a
“Qualified Retiree” eligible to receive the 13" Check, and section 24.1503(b) provides
the process SDCERS must use to determine the amount of the benefit to be paid to a
Qualified Retiree each year:

(i ) identify all the Qualified Retirees on the payrol] in Octob T, then

(2) determine the number of years of service cr“dlt Pach Jdenuﬁed Quahﬁ d
Retiree has, then

401 B Sireet * Suite 400 » MS 840 + San Diego, CA 9210% = tel: 619.525. 3600  fax: 619.595.0357


mailto:Cwaddell@sandiego.gov

-

000040

Council President Scott Peters
March 29, 2007

Page 2

(3) add the years of service credit for all identified Qualified Retirees together
to determine the sum of the “Qualified Creditable Years,” then '

(4) divide the Surplus Undistmibuted Eammcs by the Qualified Creditable
Years.

The outcome of steps (1) through (4) is the “per annum dollar value for each creditable
vear,” (SDMC 24.1303(b)), subject to specified caps (which differ depending on the vear
the member retired). The Waterfall Ordinance removes step (4) above, thus eliminating
from the Municipal Code all direction on how to determine the value of each creditable

year that is needed to determine the benefit amount to be paid. Abscnt such direction,
SDCERS cannot determine or pay this benefit. :

The W atcrfall Ordinance also removes the statement that no annual supplemental bensfit
will be paid in 2 fiscal year.in which there is less than $100,000 to pay them (pursuant to
the formula that is now being removed). (See SDMC § 24:1502(a)(6)).

Deputy City Attorney Gersten told the Council on March 5 that SDCERS has the
authority “to determine when the benefits should be paid,” regardless of whether the plan
describes how and when the benefit is to be paid. Later during the Council meeting, the
City Attorney told the Council that once the concept of Surplus 'Und1str1but°d Earnings is
removed from the plan: :

“Then that means that SDCERS has t6 ‘Administer the pension plan based-‘.-

"'""—f'forfh m'fhe staté consuumon and the

Aany ust.” ;

And that: means that they’re omg to.have 10 figure out how 1o deal with

it [thel T30 CHEck]# Tt doesn F mear that the ‘benefits -aren’t-going 4o bex

paid. It just means; that thesway 3 which they’reTgoing 10 be paid is, left
P T CERS#7

These statenients of the.law are incorrect: SDCERS" 0p=rat*=s the Clt} s retirement plan
2s a taX-gualified g governmental plan;under.Internal Revenue-Code section 401(a); which.
qmres‘ thath_ a,c cu:ﬁned . benefit. plan. prowd° an” express: formula: for: caiculatmcr -each

401 B Street = Suite 400 » MS 840 » San Diego, CA 92101 » tel: 610.525.3600 « fax: 19.595.0357
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the plan in compliance with federal tax law and with the express terms of the plan
document, as set forth in SDMC Chapter 2, Article 4, and will not administer benefits
that have not been enacted by Council ordinance as required by City Charter sections
143.1 and 146. (Board Resolutions 06-03, 07-01, attached).

Therefore; contrary to the City Attorn=y s repr=s=ntat10ns the Mummpal Code’ canmot

- simply-“leaven 1p 16 SDCERS? the specifics of when the bebefit will be paid’ and how the

2

benefit amotnt. “Will bé detérmined.: If thc ‘Waterfall' Ordinanc® 1§ adopted as currently
drafted, SDCERS, could not pay: the: 139 - Check without jeopardizing the plan’s tax-

quahﬁed status winch we wﬂi notdo. -

In further accord with this view is Judge*”B?:iftBh’ § decision in thé SDCERS v. Aguirre
litigation” At Page 28 of his Statement of Decision, Judge Barton observed that:

- “The'evidence and the City Charter and Califoriia Constitution define the' dities
“and ‘Tesponsibilities of SDCERS.’ nistrative’ body’ for th pension
. System created by the City (cit’ omltted) SDCERS” resp0n51b1hty is to administer

the system and pay the benefits the City sets: It invests the pension assets and
provides annual accountings.. 1t does not set Denefits and has no power to cnhsr
set Of r Scmd “bencﬁLs “"The power 10 create or m0d1f} bensfits Tests with the
City.”"

By plabino SDCERS in the position of datermining when benefits should be paid and to
whom, the position of the City Attorney’s office would result in the usurpation of the
City’s sole authority either to set, modify or rescind benefits.

Corbett Settlement — 7% Increase

By émk1no section 24.1502(a)(7), the Waterfall Ordinance removes the only authority in
the Municipal Code that allows SDCERS to pay the 7% increase to retirees and
beneficiaries covered by the Corbert Settlement Agreement. On March 3, Deputy City

 Attorney Gersten told the City Council that the Waterfall Ordinance mere]y eliminates

the waterfall as a funding source for this benefit, and that it does not affect the Corbett

benefits because * the beneﬁts are’ “actually. payablc pursuant. 16, the ; [Corbeﬁ] settlement:,,.__‘_ 7
-, agreémeént; -

,,‘ _‘_:A' SR

This is incorrect. The*zuthorify 16 pay the benefil mitst be ifi- tHe Minicipal Code, the

governing plan document. The Waterfall Ordinance would remove the only referencein .

the Municipal Code to the Corbert Settlement Agreement, therefors eliminating the
argument that the settlement agreement is incorporated by reference,

401.B Street + Suite 400 ¢ MS 840 * San Diego, CA 92101 « tel: 619.525.3600 » fax: 619.595.0357
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Later in th° Ma.rch 3 Counc1l meenng, the Cxty Attomey suggnsted that the - Corbett
: beneﬁt s non-contingent, "and ‘With the removal of the ‘waterfall. would be paid every
vear. In reality, the Waterfall Ordinance would have the exact opposite effect. The
removal of ﬂue only authorlty in the City’s-Plan document that directs payment of the 7%
_Corberr increase would prevent SDCERS from paying the increase going forwa.rd as
such a paym.,nt would no longer be authorized by the p]an_documont Acram SDCERS

a 'qualzﬁed ‘plan if it ma ‘e chstnbunons tha,t were “niot
erning plad document, V'd we wﬂl ot d6's0;

“specifically described n its "g'

3. Supp]emental COLA

By chrrunatmo the concept of “surplus cammgs * the Waterfall Ordinance would strike
from section 24.1504(c)(3) the basis for determining when the Board credits interest to
the reserve used to pay for the Supplemental COLA benefit. All that would be left is an’
instruction that the reserve be credited with interest annually “if sufficient funds are
available.” As such, if the ordinance is adopted there would be neither a specified source
from which to credit the reserve nor a2 methodology to determine the amount of the credit.

Unless an alternative source of funding and methodology is identified in the ordinance,

no further-amounts will be credited to the reserve for the supplemental COLA and upon

the depletion of the reserve no further supplemental COLA payments could be made.

4. Emplovee Contribution Rate Reserve

The Waterfzll Ordinance would strike from section 24.1507(c) the basis for determining
when sufficient funds are available to credit the Employee Contribution Rate Reserve,
As a practical matter, this has no effect on SDCERS as this reserve no longer exists.
Section 24.1507 could be stricken in its entirety,

3. " Summarv

In summary, absent significant changes in the Waterfall Ordinance, effective with its
enactment SDCERS would lack the authonty under the Municipal’ Code, which
constit‘ut\.s our governing plan document, to pay either the Annual Supplemsntal Benefit
(13 Check) or the Corberr settlement-7% increase. Further, SDCERS will lack authority
1o credit any amount to the reserve for the suppiemental COLA: Upon de pletion of that
reserve, no further supplememal COLA payments could be made.

With substai:inal revisions, the, \R;a_terfall Ordinance.can.be. amend;:d to achieve the results
J.A%_:that are being sought By Cify without creatinl Fihe myrlad of: fid

401 B Street * Suite 400 *+ MS 840 ¢ San Diege, CA 92101 + tel: 619.525.3600 + fax: 619.595.0357
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I understand that the proposed ordinance has been calendared for the Council meeting on April 9.
- Piease do not hesitate to contact me with any questions conceming the above marters.

Sincerely,

TN\

General Counsel
SDCERS

Aftachmeants

ce: Honorable Mayor Jerry Sanders
Honorable Counciimembers
Ronne Froman, Chief Operating Officer
Jay Goldstone, Chief Financial Officer
Andrea Tevlin, Independent Budget Analyst
Peter Preovolos, SDCERS Board President
SDCERS Board Members : _
David Wescoe, SDCERS Reurement Administrator

401 B Street * Suite 400 * MS 840 + 3an Diego, CA 92101 ¢ tel: 619.525.3600 » fax: 619.585.0357
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BOARD RESOLUTION NO. R 08-05
' ADOPTED ON July 21,2006 - |
A REébLUTION OF THE BOARD OF ADMINISTRATION FOR THE -
SAN DIEGO CITY EMPLOYEES' RETIREMENT SYSTEM
REQUIRING ALL AMENDMENTS TO CITY RETIREMENT PLAN
BE ENACTED BY ORDINANCE SPECIFICALLY DESCRIBING
THE BENEFITS SDCERS IS TO ADMINISTER
| WHEREAS, the San Diego City Employees’ Retirement System (SDCERS) was
created by ordinance pursLuant tp Sectior_w 141 of the Charter for the City of San Diego
("Chartery:and
WHEREAS, Charter section 141 empowers the City Council to estabiish, by
-ordinance, the retirement benefits for City emplovees _barticipétihg in SDCERS; aﬁd
WHEREASV, Charter section 143.1 provides that no ordinance affecting the
5eneﬁts.rqf any Cl‘ry employee participating in SDCERS may be adopted withbut the
approval of a majority vote of ?“3 City members; and ‘
WHEREAS, Charter secﬁon 143.1 also brovides that no ordinance affecting the
vested déﬁned benefits of any City retifee rh_ay be adoptad withou;c the épprova! of.a
majorjty vote of the aﬁeded refirees; and
WHEREAS, SDCERS has hisfoﬁcaliysonducted_the ‘membership elections -
_required by Charter section 143.1; and
WHEREAS, unaer Charter section 144, the SDCERS Board of Administraﬁon
(Board) has the sole authoﬁty tp manage SDCERS, invest the SDCERS Trust Fund,
and determine the rights to benefits ﬁn_der SDCERS that have been' established by the

Council by ordinance; and -



.

. ooooss @ ¢

WHEREAS, under federal tax law, SDCERS must satisfy the "definttely
determinable requirement,” such that the beneiits -for each participant can be computed
as expressly provided in the plan, as contained in Chapter 2, Article 4 of the San Diego
Municipal Code_(SDMC)l; and

WHEREAS, in order for SDCERS to propery administer the retirement benafits
established by-the City for its employees, and to satisfy its duties under fed‘erar tax law,.
all retirement benefit changes affecting City employees must be enacted by ordinance
amending SDMC Chapter 2, Article 4; and- | 7

WHEREAS, in order for SDCERS to propenry administer the retirement beneﬁts
established by the City fol_‘ its employees, and to satisfy its duﬁes under fec_ieral tax taw,
all such ordinances m_us{ clearly describe each amendment to tﬁe plan, identify the
employées covered by each amendment, and pro‘..r'.ide the effectiveA date of each -
amendment; and | | | |

WHEREAS, in order for SDCERS tp properly administer the refirement benefits
establishad b? the City for its employees, and to conduct elections required by Charter
section 143.1, SDCERS must receive advance nolice from the City Council before aﬁy
such orc:iinance ié docketed for introduction; and

‘. NOW, THEREFQRE, BE IT RESOLVED, that the Board will administer the
retirement banefits of City employees and retirees in accordance with the terms of the
City’'s retirement plan, as set forth in SDMC Chapter 2, Article 4, and will not imﬁlement
any benefit changes that have not been enacted by an ordinance amending the plan

and, where required, a majority vote of the SDCER_E} membership; and
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BE IT FURTHER RESOLVED that the Board hereby requests the City Council to
provide the Retirement Administrator‘wﬁrten notice before any ordinance amending the
bensfits under SDMC Chapter 2, Article 4 is piaced on the City Councll docket for

introd uction.

ADOPTED: July 21, 2006

' Peter E, Preovolos, President

Board of Administration, San Diego City
Employses’ Ratirement Systemn

WIAATTY\Resolutions\2006\Plan Changes 06-05.doc
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. ' - BOARD OF ADMINISTRATION -
B SAN DIEGO CITY EMPLOYEES’ RETIREMENT SYSTEM

RESOLUTION NO. 07-01

ADOPFTED ON FEBRUARY 18, 2007

A RESOLUTION OF THE BOARD OF ADMINISTRATION OF THE SAN
DIEGO CITY. EMPLOYEES' RETIREMENT SYSTEM APPROVING THE
AMENDED TECHNICAL TAX COMPLIANCE ORDINANCE TO BE
SUBMITTED TO THE INTERNAL REVENUE SERVICE WITH THE TAX
DETERMINATION AND VOLUNTARY CORRECTION PROGRAM
APPLICATIONS

WHEREAS, the City Council has the sole authority to estabiish and define
the terms and conditions of the retirement benefits avaiiable under the San Diego
City Empioyees Retiremant System {SDCERS) through the promulgation of general
ordinances; and

WHEREAS, the Board of Administration for SDCERS (thé Board) has the sole
~ authority to agministar SDCERS, invest its Trust Fund and determine the eiigibility tor the
right to collect benefits under the ardinances enacted by the City Council; and

WHEREAS, the Board has consistently and continuously administered SDCERS a5
a gualified governmental plan under the internal Revenue Code (IRC) since inception; and

‘WHEREAS, the Board has never obtained a Tax Determination Letier (TBL)
_confirming its guaiified status from the Internal Revenue Service (IRS); and

- WHEREAS, atthough a TDL is not requirad for public retirement plans to qualify for
tax-favored status, it is a prudent practice because n ensures presarvation of a retiremeant
plan’s qualified status and :

WHEREAS, upon the advice of its tax counsol the Board unanimously approved
the filing of an appl;catlon for a TDL on April 15, 2005; and

WHEREAS, SDCERS staff and Tax Counsel worked fogather to prepare a
Technical Tax Comp[:ance Ordinance to amend the San Diego Municipal Code (SDMC) to
 add specific referances fo the [RC; and
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WHEREAS, in May 2005, the Board adopted Resalution 05-61 approving the
submittal to the City Council of a Technical Tax Compliance. Ordinance amending section
24,1010 of the San Dlago Municipal Code (SDMC) te add z “Guidepost Section,” setting
forth the IRC provisions with which SDCERS must compty; and . -

WHEREAS, Resolution 05-01 also confirmad the Soard's intention to administar the
SDCERS plan in accordance with the Technical Tax Compifance Crdinance, pending its
adopfiion by the Clty Council; and

 WHEREAS, the SDCERS staff forwarded the proposed TechnicaI.Tax Compliance
Ordinange to the City in May 2005 for placernant on the Council Docket for action; and

WHEREAS the City Charter requires the City Attorney's approval of an ordinance
befors the Council may act upon it;-and

WHEREAS, on June 8, 2005, Counciimembar Donna Frye sent a Memorandum {o
the City Attorney requesting that he review the propesed Technical Tax Compliance
Ordinance “as soon as possible”; and

\Mu:::::tst: tha nrnnnseu .Uﬁ‘ﬁf‘.\ ai Taxc e E' ~ O.Iﬁ"ir\nnnn [ - rb

Tty b T wrl IOllU

d on the Council Docket for action; and

\NHEREAS,SDCERSﬁwdnéapmmamrﬁoraTDLhmnﬁm1RSdnJMy12,200&
and '

WHEREAS, the passage of the Pension Protection Act of 2008 required
amendments to the proposad Techni_cal Tax Gompiiance Ordinance; and

WHEREAS, the necessary changes have been made to the atfached revised
Tachnical Tax Compliance Ordinance; and

WHEREAS, it is now necessary {o provide the attached revised Technical Tax
Compliance Ordinance to the City with a request that it De docketed as soon as poessible;
and

" WHEREAS, the propesed tax amendments contained in the ravised Technical Tax
Compliance Ordinance are crucial to SDCERS’ ability to obtain a TOL {or the City's
retirement plan; and

- WHEREAS, one purpese of this Board Resolution is to indicate that the Board .
intends {o administer the SODCERS plan in accordance with the revised Technical Tax
Compliance Ordinance, pending its adoption by the City Council; and

PAGE 2
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WHEREAS, the concept of temporarily administering a plan in accordance with tax
law requirements before the Council adopts a formal plan amendment is an accepted
concept by the IRS; and

WHEREAS. in July 2004, the City of San Diego (“City™) and the Board of

- Administration (“Board”) for the San Diege City Employses' Retirement System
(“SDCERS"), entered into a setttement aof the following lawsuits: Gleason v. 8an Diego City
Employees’ Retirament Systemn, ef al., San Diego Superior Court Case No. GIC 803778, 2
class action lawsuit; Gleason v. San Diego City Employees’ Retirement Systam, San
Diego Superior Court Case.No. GIC 810837; and Wiseman v. Board of Administration for
the San Diego City Empioyees’ Retirement System, San Diego Supanor Court Casa No,
GIC B1 1756 (collectively, “the Gleason Act:ons "); and :

WHEREAS. the Settlement Agreement in the Gleason Actions reguires the City,
within 120 days of the Court's entry of a final order approving the Settlement Agreement
on July 28, 2004, to “repeai those portions of the San Diego Municipal Code section
24.0801 enacted November 18, 2002, which specify the rates the City pays {to the
Retiremeant Fund on behalf of City employaés] are as agreed to in the governmg
Memorandum of Understandmg between the City and SDCERS";and .

WHER:AS, in July 2004, the City Attarnev's Office nrenarad an ordinance ta
ameand San Diego Municipai Code section 24.0801 pursuant fo the Gleason Settiemsnt .
Agresment {“Gl=ason Ordinance”), but it was never piaced on the Council Docket for
actuon and : : :

WHEREAS, the 120-day period to amend section 24.0801 ﬂxpxrbd on Novemoar
24, 2004; -and

WHEREAS, on May 20, 200: the SDCERS Board adopted a Resolution direcung
SDCERS staff to work with the City to have'the Gleason Ordinance placed on the Council
Docket; and

WHEREAS, the proposad Gleason Ordinance was nevsr placed on the Council
Docket for action; and '

WHEREAS, Municipal Code section 24.0801 musf be amendad to conform to the
" Gleason Settlement Agreement; and

WHEREAS, section 24.0801 must also be amended to remove the provision stating
- that the portion of the City's employer contribution that the City “designates for the 401(h)
Fund or the Health Trust, {o be used for retiree health benefits under Division 12, i3 not a
deficiency within the meaning of this section,” because: (1) the City no longer funds these

benefits from-a 401(h) or Health Trust Fund, and (2) SDCERS has been advised by its Tax - -

. Counsel that Retirement Trust Funds may not De used to pay rstiree health banefits; and

PAGE 3
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- WHEREAS, the attached Ordinance will not affect any SDCERS-administered
benefits for active or retired members of SDCERS, and thus no vote is required undar
Charter section 143.1; and

WHEREAS, it is now necessary. and appropriaie to amand the SDMC to provide for
the above-recited changes, NOW, THEREFORE,

_ BE IT RESOLVED, the Board will continue to administer SDCERS as a gualified
governmental pian under IRC section 401(a}; and

BE IT FURTHER RESOLVED, the Board intends to administer the SDCERS plan in
accordance with the attached Ordinance, pending its adoption by the City Councit; and

BE [T FURTHER RESQOLVED, the Board direcis SDCER'S staff to work with the
appropriate employeas and officials of the City of San Diego to have the Clty Council aopt
the attached Ordmance and

BEIT FURTHED. R:SOLVED the attached Ordinance will be submitted to the
tntermal Revenue Setrvice for its review as part of the TDL appiication filed by the Board.

ADOPTED: February [ ks, 2007

Peter £. Preovolos, President
Board of Administration, SDCERS .

ATLEST:/

ALyt —
David B Wescoe
Retirement Administrator

RSP
2/5/07

2-07-01
WIWTTY\Resolutions’ 2007 Technical Tax Cumphance Oramance doc
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- OFFICE OF THE INDEPENDENT BUDGET ANALYST REPORT

Date Issued: March 1, 2007 _ 1IBA Report Number: 07-26
City Council Docket Date: March 3, 2007

Item Number: 203

4

Subject: Amendments to the San Diego Municipal Code Eliminating the “Waterfall”

OVERVIEW _

This proposal asks the City Council to strike certain portions of the San Diego Municipal
Code that, over the past two decades, have created unrecognized liabilities in the
Retirement System and diverted assets from the SDCERS Trust Fund. The City
Attorney’s Report presents a history of the development of the Waterfall and the concept
of Surplus Earnings, including its flawed financial basis. This information has been
public for some time and many parties, including the IBA, have called for analysis and
action to eliminate this practice. The item before the Council at this time is intended to
accomplish that goal.

FISCAL/POLICY DISCUSSION

The IBA strongly supports the elimination of the concept of Surplus Earnmgs and the
Waterfall from the City’s Municipal Code. At the same time, it is critical that decision-
makers understand the various potential impacts of striking out these sections.as
proposed.

§24.1502(a)(1}) Employee and Employer Contribution Accounts

This section requires interest to be credited to such accounts in accordance with §24.0904
and Board rules. Since §24.0904 still stands with this action, it is our understanding that
elimination of the Waterfall will not impact the SDCERS Board’s ability to credit interest
as appropriate according to their legal and fiduciary duty.

§24.1502(a)(2) SDCERS Administrative Budget

Elimination of the Waterfall will mean that “Surplus Earnings™ are no longer diverted to
this purpose. However, SDCERS still must administer the Retirement System and an
operating budget is required to do.so. Based on our conversations with the City

Office of independent Budget Analyst
202 C Street, S 34 » San Disgo, CA 592101
Tel (619) 236-6555  Fax (619) 236-6556
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Attorney’s Office, we understand that SDCERS has the right to use plan assets for their
administrative budget under the California Constitution, even if this provision of the
Municipal Code is eliminated, and therefore there should be no impact to SDCERS. We
would note briefly, however, that SDCERS has committed to administering the
Retirement System consistent with the City's Municipal Code, which serve as the Plan
Documents for the System, in accordance with IRS requirements. This would seem to

" indicate that the City should consider, as an extra measure, insert appropriate language to
authorize expenses for the operating budget in another section of the Municipal Code, in
accordance with guidance from the City Attomey.

§24.1502(a)(3) Any Reserves Established by Board

it is our understanding that this section applies to the DROP Reserves in place, but that
‘there are no other reserves established under this section at this time. The SDCERS
Board has taken action to formally recognize the DROP assets and liabilities and these
appear in the recent valuation. In addition, the Board has established an ad-hoc
committee to study the issue of crediting interest to DROP accounts, which is understood
to be under their purview as fiduciaries. Elimination of this section is therefore not
expected to impact benefits 1o members or the finances of the City or System.

§24.1502(a)(4) Credit Surplus Earnings to Other Plan Sponsors
“Since the concept of Surplus Eammgs will no tonger exist, there will be no surplus
earmings to distribuie 10 the various Pian Sponsors. Without the concept of burplus
Earnings and diversion of those earnings to other purposes, this section is unnecessary.
The Board will continue to ensure, with the advice of their actuary and counsel, that total
earnings are appropriately distributed among Plan sponsors, in accordance with their duty
-as fiduciaries. :

§24.1502(a)(5) Retiree Health

In 2005, the City took the responsibility of funding retiree health benefits from its own

funds. In addition, the reserve originally estabiished to fund this benefit was completely

drawn down at that time, and no further funds exist in this reserve. It is appropriate to

eliminate any reference to retiree health as a financial obligation of the SDCERS Trust in
- the City’s Mumclpal Code.

§24.1502(a)(6) 13™ Check

This benefit will still exist, as provided for in §24.1503. However, this section only
establishes the benefit and eligibility for it, but does not specify when it is to be paid. We
have consulted with the City Attorney’s Office on this and it is our understanding that
this shall be clarified as soon as possible. Additionally, we would note that this payment
has been assumed by SDCERS in their valuation of June 30, 2006, wherein the liabilities
for the 13™ check were included with the assumption that the benefit will be paid 100%
of the time. Therefore, the ARC the City pays each year will provide assets to cover
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g’ablhws and ths ehmmanon of this sncnon should not have any further financial
1mpact

§24.1502(a)(7) Corbett Settlement , o
As with the 13" Check, this liability is now recognized in the total liabilities of SDCERS
and is included in their valuation of June 30, 2006. The City's ARC now provides assets
to cover this liability. It is our understanding that it is satisfactory to eliminate the
reference to payment of this nabﬂzry since the City already has an obligation 10 de so
under the terms of thé settlement, even if it is not codified anywhere in the Municipal
Code. However, we would again note that SDCERS has committed to.administering the
etirement System consistent with the City’s Municipal Code, which serve as the Plan
Documents for the System, in accordance with IRS requirements, As with the SDCERS
‘administrative budget, the City Council may wish to explore inserting: appropriate
language to authorize expenses for this settlement in another section of the Municipal
Code, in accordance with guidance from the City Attorney.

§24.1502(a)(8) Credit Interest to Supplemental COLA and Employee Contribution
Reserve - :

The Employee Contnbu‘non Reserve has been fully exhausted, so it is appropriaie to
remove any reference to interest crediting for this account. The Supplemental COLA
Reserve was valued at $17,273,016 as of June 30, 2006, Municipal Code §24.1503(c)(3)
provides for the annual crediting of interest, so the ability to credit interest is not
eliminated. However, §24.1503(c)(3) states that interest shail be credited “if sufficient
funds are available.” The determination of what constitutes sufficient funds and on what
authority is not further defined in the Mumc1pal Code. We suggest that this should b°
c;annea by the uty Council w1m counse] from the City Atiorney.

§24. 1502(b) Surplus Earnings Credited to Employer Contribution Reserve to
Reduce System Liability '

Since the concept of Surplus Earnines will no longer exist, there will be no surplus
earnings to distribute t6 the System’s liabilities. However, since earnings will flow into
System assets to reduce any unfunded liability, thers is no fiscal impact with the
elimination of this section. Without the concept of Surplus ;:,a.mmos and diversion of
those earnings to other purposes, this section is unnscessary.

The IBA also notes that references to Surplus Earmnos and/or any sections above have
also been eliminated throughout Mum mpal Code Chapter 2, Articie 4, Division 15 in this
-propesed ordinance '

Finally, the IBA notes that the Ciry Attorney’s Office has asserted that neither Mezt and
Confer nor a vote of the Retirement System Membership (pursuant to Charter Section
143.1(a)) is required 10 adopt this ordinance. This is because no benefits are impacted
but thé funding mechanism is changed, which is 2 management right.
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CONCLUSION

The IBA supports this effort to remove the Waterfall from the City’s Municipal Code. In

so doing, the faulty concept of Surplus Earnings will be eliminated from the City’s code

and operations. As discussed in the above, the IBA encourages the City Council to
_engage the City Attorney’s counsel further on the following issues:

1. Shall the City Council insert authorizing language for payment of Corbett benefits
and expenditure of funds for SDCERS operating budget elsewhere in the
Municipal Code, to ensure that SDCERS may comply with IRS requirements to
administer the System in accordance with Plan Documents?

2. Absent the qualifications in the Waterfall, what is the authority on when the 13™
Check shall be paid out?

3. Regarding interest crediting to the Supplemental COLA Reserve, what constitutes
“sufficient funds™ and who is responsible for determining it?

With these minor clarifications in hand, the IBA supports this item in which the Waterfall
and the concept of Surplus Earnings will be successfully removed from the City’s
Municipal Code in compliance with the City’s Remediation Plan, the Internal Revenue
Code, and the California Constitution, as referenced in the City Attorney’s report.

- — -
Penni Takade APPROVED: Andrea Tevlin
" Deputy Director ‘ - Independent Budget Analyst
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ORDINANCE NUMBER O- (NEW SERIES)

DATE OF FINAL PASSAGE

AN ORDINANCE AMENDING CHAPTER 2, ARTICLE 4,
DIVISION 15, OF THE SAN DIEGO MUNICIPAL CODE, BY -
REPEALING SECTION 24.1502 AND AMENDING SECTIONS
24,1501, 24.1503, 24.1504, AND 24.1507 ALL RELATING TO
THE “WATERFALL”

WHEREAS, in 1980, Ordinance number 0-15353 was adopted whereby 50% of the

annual returns of SDCERS, to the extent those retums exceeded the actuarial assumed rate of

return, were defined as “Surplus Earnings™; and

WHEREAS, subsequently, ordinances were adopted directing the paymeht of interest,
expenses and benefits from the “Surplus Earnings” (commonly referred to as the “Waterfall”);

and

WHEREAS, the concept of “Surplus Earnings” and paﬁnent of benefits has been
universally criticized by the actuarial community as inconsistent witﬁ actuarial principles of
funding of pension systems and long-term actuarial projections, and results in a diversion of
pension asséts and increase in the Unfunded Actuanally Accrued Liability and corresponding

Actuarially Required Contribution; and

WHEREAS, the Waterfall is presently codified in San Diego Municipal Code Section
24.1502 and provides for funding of: (1) interest to be credited to the contribution accounts of
the Members, the City, and the Unified Port District at an intere_st rate determined by the Board;
(2) operating costs of SDCERS; (3) reserves maintained at the discretion of the Board on the

advice of its actuary; (4) a proportional amount of Surplus Undistributed Earnings credited to the
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Unified Port District; (5) post-retirement health care premiums; (6) the contingent “13th check”;

(0-2007-93)

(7) a portion of the Corbetr settlement; and (8) the Supplemental COLA.

WHEREAS, the foregoing is violative of federal tax law by allowing the payment of non-

pension benefits from dedicated pension assets; and

WHEREAS, the foregoing is violative of state law guaranteeing an “actuanally sound

retirement system.”; and

WHEREAS, and fherefore, San Diego Municipal Code section 24.1502 must be repealed

and attendant sections referring or incorporating it be amended; NOW THEREFORE,

BE IT ORDAINED, by the Council of the City of San Diego, as follows:

Section 1. That Chapter 2, Article 4, Division 15, section 24.1501 of the San Diego
Municipal Code is amended, to read as follows:

§24.1501 Investment Earnings Received

Investment Earnings Received shall be determined on a cash basis, except that
Investment Earnings Received shall be increased or decreased by the amount
of the annual amortization of purchase discounts or premiums on interest-
bearing investments eamned in accordance with generally accepted accounting
principles for financial reporting purposes. No subsequent changes in the
method of accounting for the Retirement System shall affect the determination
of Investment Eamings Received. Undistributed Earnings shall be

determined by the City Auditor and Comptroller in accordance with this

Section and shall be certified by the City’s independent public accountant.
Section 2. That Chapter 2, Article 4, Division 15, section 24.1502 of the San

Diego Municipal Code is repealed.
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Section 3. That Chapter 2, Article 4, Division 15,—section 24.1503 of the San Diego

Municipal Code is amended, to read as follows:

- §24.1503

Annual Supplemental Benefit - Qualification and Determination
The purpose and intent of this section is to provide necessary guidelines for

effectuating the payment of annual supplemental benefits by (a) identifying and
defining those retirees qualified to receive such benefit, and (b) establishing a

method for determining the amount of the annual supplemental benefit.

(a) For the purpose of identifying those retirees who shall be deemed
qualified to receive the annual supplemental benefit established in this

Section, the following criteria shall apply:
(D The retiree must have completed a minimum of ten (10) years

Creditable Service as a Member of the System in order to be

qualiﬁed;

(2) The retiree must be on the retirement payroll for the month of
October of any year in which benefits are to be paid except as
provided otherwise in Section 3 of this ordinance for the first

year’s distribution;
(3) Quéliﬁed Retirees shall be limited to the following cfasses:
(A)  Retired General and Safety Members;
(B)  Retired Unified Port District Members; and
O Spécial Class Safety Members who are receiving fixed
monthly retirement benefits; and

(D)  Survivors of (a), (b) and (c) above receiving monthly
pensions from the system, provided such members had met

minimum continuous service requirement in subsection

(a)(1) above.
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(b)

(4)

)

(0-2007-93)

Legislative and Special Class Safety Members who are receiving
fluctuating monthly retirement benefits, and the survivors of both
classes shall not be eligible for participation in the annual

supplemental benefit program established by this Article.

" For the sole purpose of establishing eligibility for the

Supplemental COLA described in Section 24.1504, Qualified
Retirees may include those retirees with less than  ten (10) years
creditable service, including those who are reﬁeiving an industrial
disability retirement from the System, those who have (10) years
of continuous service with the Sysfem, survivors of Special Class
Safety Members who are receiving fluctuating monthly retirement

benefits, and survivors of special death benefit recipients.

For the purpose of determining the amount of the supplemental benefit

payment to Qualified Retirees, the following process shall apply:

(1)

@

(3)

(4)

The Retirement Administrator each year
shall identify all Qualified Retirees on the

retirement payroll for the month of October.

The Retirement Administrator shall then
determine the number of years of creditable
service possessed by each Qualified Retiree /

identified in 1. above.

The number of creditable years for all
Qualified Retirees shall be added together to
determine the total sum of Qualified

creditable years.

In no event shall the per annum dollar value exceed $30 (thirty
dollars) except for those General Members who retired between
January 8, 1982 and June 30, 1985, who shall be entitled to a per

annum value not to exceed $45 (forty-five dollars).
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Notwithstanding the preceding paragraph, and effective Fiscal
Year 1997, Qualified Retirees who retired on or before October 6,
1980, but after December 31, 1971, will receive $60 (sixty dollars)
per year of service and Qualified Retirees who retired

on or before December 31, 1971, will receive $75 (seventy-five

dollars) per year of service.

The per annum dollar value shall then be multiplied by each
Qualified Retiree’s creditable service to determine the annual
supplemental benefit to be paid each Qualified Retiree the

following November.

Except as provided in Section 24.1503(b)(7), the supplemental
benefits of survivors of deceased Qualified Retirees, as defined in
Section 24.1503(a), shall be determiried in the same ratio as their
monthly benefits bear to the monthly benefit received by their

respective deceased retired spouses.

The supplemental benefit of a survivor of a Qualified Special Class
Safety Retiree shall be determined by allocating to the surviving
spouse fifty percent (50%) of the qualified creditable years issued

to the deceased Member.

The Board, with the cooperation and approval of the City Auditor and

Comptrolier, shall promulgate necessary rules to effectuate the

provisions and intent of this Article.

Section 4. That Chapter 2, Article 4, Division 15, section 24.1504 of the San Diego

Municipal Code is amended, to read as follows.

§24.1504

Supplemental COLA Program

The purpose of the Supplemental COLA Program is to increase the retirement

benefit of certain Qualified Retirees as defined in Section 24.1503 by an amount

sufficient to insure that their benefit as of July 1, 1998, when combined with their
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Annual Supplemental Benefit as defined in Section 24.1503, is at a level

equivalent to seventy-five percent (75%) of the present value of their Base

Retirement Benefit. The amount of increase under this Section, however, shall not

exceed fifty percent (50%) of the Qualified Retiree’s benefit in effect as of July 1,

1998. For purposes of this section, the Base Retirement Benefit is the full monthly

Retirement Allowance received upon retirement. The benefit in effect in July 1,
1998, 1s the benefit as defined in Section 24,0402, Section 24.0403 or Section
24.0405, as adjusted by both the Cost of Living Adjustment defined in Section’
24,1505 and the Annual Supplemental Benefit, defined in Section 24.1503.

(2)

(®)

Participatibn in the Supplemental COLA Program shall be limited to

Qualified Retirees as defined in Section 24.1503 or their survivors,

including special death benefit recipients, who:

(D

Retired on or before June 30, 1982; and (2) Received a

PR S

tirement allowance on July 1, 1998, which, as detenmined by the
System’s Actuary, was at a level less than the equivalent of 75% of
the present value of their Base Retirement Benefit when combined
with their Annual Supplemental Benefit as defined in Section

24.1503.

The amount to be paid as the Supplemental COLA benefit shall be

calculated in accordance with the following procedures:

(1)

(2)

The System’s Actuary shall determine the factor necessary to
calculate the equivalent of 75% of the present value of the
Qualified Retiree’s Base Retirement Benefit. This calculation shall
be based on the Cost of Living Index as shown by the Bureau. of
Labor Statistics Consumer Price Index, United States - All items,

for each applicable Fiscal Year.

The above factor shall be multiplied times the Qualified Retiree’s
benefit in effect July 1, 1998, as defined above, but not including
the Annual Supplemental Béneﬁt, to determing the amount of the

increase required under the Supplemental COLA Program.
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The amount of the increase to the Qualified Retiree’s Base
Retirement Benefit under the Supplemental COLA Program shall
not exceed 50% of the Qualified Retiree’s benefit in effect as of
July 1, 1998. _

The payment for the increase to the Qualified Retiree’s Base
Retirement Benefit under the Supplemental COLA Program shall
start in January, 1999, retroactive to July 1, 1998, with an amount
for the months of July through December 1998 added to an
increased January Retirement Allowance, and then'monthly
thereafter. '

The increase to the Qualified Retiree’s Base Retirement Benefit
calculated under the Supplemental COLA Program shall be paid to
the Qualified Retiree or his or her survivor for life or until the
Reserve established to pay this supplemental benefit is depleted.
The Qualified Retiree’s Retirement Aliowance as increased by the
Supplemental COLA Program shall be adjusted each July 1 .
theréafter in accordance with Sections 24.1505 and 24.1506.

A reserve created by the Board pursuant to Section 24.1502(2)(3) shall be

used to pay for the Supplemental COLA benefit as follows:

(1)

(2)

(3)

(4)

The Reserve shall be credited with thirty-five million dollars |
($35,000,000) from Undistributed Earnings for the Fiscal Year
ending June 30, 1998.

Benefit payments under the Supplemental COLA Program shall

be accounted for separately and charged against this Reserve.

The Reserve shall be credit with interest annually, if sufficient

funds are available.

Benefit payments under the Supplemental COLA Program shall

cease at such time as the Reserve is depleted.

Reevaluation.
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§24.1505

(1

@
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The System’s Actuary shall conduct an annual evaluation of the
Reserve to determine the feasibility of expanding the Supplemental
COLA Program to including additional retirees and their survivors,
additional Funds in the Reserve or the recalculation of benefits

annually.

Prior to Aprnl 30th of each Fiscal Year,
representatives of the City Manager’s office, the
Retirement Administrator, and representatives of
eligible retired member of CERS, may meet to
consider any recalculation of benefits, any -
increase in the number of Qualified Retirees or their
Survivors, or any increase in the Reserve créated to
pay the Supplemental COLA benefit. The factors

for consideration are:

(A)  The status of benefits of those retirees

previously set at the 75% level,

{B)  The status of benefits of those retirces

previously capped.at the 50% increase level;

(C)  The status of retirees not previously eligible
for the Supplemental COLA Program who

now meet the necessary criteria;

(D)  The amount of the Annual Supplemental
Benefit to be combined with the benefit in
effect July 1, 1999, or as part of the Base

Retirement Benefit.

Cost of Living Adjustment Effective Date and Maximum Annual Change

The Board shall before July 1, 1971 and before each July 1 thereafter
determine whether there has been an increaée or decrease in the cost of

living as provided 1n this section. Excepting those special class safety
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§24.1506

(b)
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members whose retirement allowances are based upon 1/2 the amount of
the current salary of their retired rank, every person receiving a monthly
retirement allowance from this system on June 30, 1971 and each June 30
thereafter shall, on and/or effective July 1, 1971 and each July 1 thereafter,
have his or her monthly retirement allowance then being received
increased or decreased by that percentage determined by the Board to
approximate the nearest 1/10" of one percent of the percentage of annual
increase or decrease in the cost of living which has occurred between the
two previous January firsts, as shown by the Bureau of Labor Statistics
Consumer Price Index, United States - Al items. Such change, however,
shall not exceed 2.0% per year and no decrease shall reduce the monthly
retirement allowance below the amount being recetved by any person on
the effective date of his or her retirement or the effective date of the
application of this section, whichever is later. The amount of any cost of
living increase or decrease in any year which 1s not met by the maximum
annual change of 2.0% in allowances shall be accumulated to be met by

increase or decreases in allowances in future years.

The allowance of all persons who retired from the 1981 Plan shall be
adjusted each July 1, following the third anniversary of the
commencement of the allowance. The adjustment shall be equal to 50% of
the change in the all Urban Consumer Price Index for the San Diego area
— all items, except that such adjustment shall not exceed 10% annually.
No adjustment shall reduce the allowance below the amount originaily

granted.

Cost of Living Adjustment Progran.l Shared Between Employer and
Members

(2)

The cost of any anticipated cost of living increase in allowances which is
based upon services rendered after July 1, 1971, shall be shared equally

between the employer and the contributing Member, with the individual
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member’s contributions based upon his or her age at his or her nearest

birthday at time of entrance into the Retirement System.

Commencing July 1, 1971, and until adjusted by the Board upon the
recommendation of the Actuary, the contribution requirements of
Members as contained in Sections 24.0202 and 24.0302, respeétively, plus
surviving spouse contributions as contained in Section 24.0521, shall be
increased by 15%. In addition, the contribution requirement for those
Members specified therein who are active members on or after June 30,
1985, shall be increased by 20%. These “cost of hiving contributions” will
be separately totaled upon the retirement of Members after July 1, 1971.

That Chapter 2, Article 4, Division 15, section 24.1507 of the San Diego

Municipal Code is amended, to read as follows.

§24.1507 Employee Contribution Rate Reserve

(a)

(b)

(c)

(d)

(e)

®

The Retirement Board created a reserve to pay a portion of employee

coniributions (the “Employee Contribution Rate Reserve™).

The Employee Contribution Rate Reserve was created with $35,000,000
from Undistributed Eamnings for the fiscal year that ended June 30, 1997.

The Employee Contribution Rate Reserve will be credited with interest
annually, if sufficient funds are available.

The monies in the Employee Contribution Rate Reserve are not counted as
part of System assets in. the annual actuarial valuation.

The Auditor and Compiroller will certify annually the amount of the
anticipated City Payroll for the next fiscal year. Based upon this
certification, at the beginning of each fiscal year, the Auditor will transfer
an amount equal to .65% of the total City payroll from the Employee

Contribution Rate Reserve to the Employer Contributions Reserve.

On a biweekly basis, based upon actual biweekly payroll, the Auditor will
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' ' transfer from the Employee Contribution Rate Reserve to the Employer
Contributions Reserve:

(1) an amount equal to 1.7% of the City payroll for Safety Members,

starting at the beginning of the first full pay period after July 1,
2002,

(2) an amount equal to 1.6% of the City payroll for General Members,

starting at the beginning of the first full pay penod after July 1,
2003, and
3) an amount equal to 1% of the City payroll for fire department and
lifeguard employees who are Safety Members, starting at the
beginning of the first full pay period after July 1, 2003.
(2) The amounts listed in sections 24.1507(e) and 24.1507(f) are cumulative.

(h)  All transfers under section 24.1507 will be accounted for separately.

(1) Transfers under section 24.1507 will continue as long as there are

sufficient funds remaining in the reserve.
Section 6. That a full reading of this ordinance is dispensed with prior to its passage, a
written or printed copy having been available to the City Council and the public a day prior to its

final passage.

Section 7. That this ordinance shall take effect and be in force on the thirtieth day from

and after its final passage.
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APPROVED: MICHAEL J. AGUIRRE, City Attorney

Michael J. Aguirre
City Attomey

- MJA:amp
01/29/07

"~ Or.Dept:CityAtty
0-2007-93
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I hereby certify that the foregoing Ordinance was passed by the Council of the City of San
Diego, at this meeting of .

ELIZABETH S. MALAND

City Clerk
By
Deputy City Clerk
Approved: _ :
(date) ‘ JERRY SANDERS, Mayor
Vetoed:

(date) JERRY SANDERS, Mayor
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OLD LANGUAGE - STRIKEOUT
NEW LANUGAGE — UNDERLINED

STRIKEOUT ORDINANCE NUMBER O-__- ' (NEW SERIES)

ADOPTED ON

AN ORDINANCE AMENDING CHAPTER 2, ARTICLE 4,
DIVISION 15, OF THE SAN DIEGO MUNICIPAL CODE, BY
REPEALING SECTION 24.1502 AND AMENDING SECTIONS
24.1501, 24.1503, 24.1504, AND 24.1507, ALL RELATING TO
ELIMINATION OF THE “WATERFALL” :

§24.1501 Investment Earnings Received
Investment Earnings Received shall be determined on a cash basis, except that

Investment Earnings Received shall be increased or decreased by the amount
of the annual amortization of purchase discounts or premiums on interest-
bearing investments eamed in accordance with generally accepted accounting
principles for financial reporting purposes. No subsequent changes in the
method of accounting for the Retirement System shall affect the determination
of Investment Earnings Received. Surphss Undistributed Earnings shall be

determined by the City Auditor and Comptroller in accordance with this

Section and shall be certified by the City’s independent public accountant.
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§24.1503
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Annual Supplemental Benefit - Qualification and Determination

The purpose and intent of this section is to provide necessary guidelines for

effectuating the payment of annual supplemental benefits set-forth-in-Section

24-1502a)6), by (a) identifying and defining those retirees qualified to receive

such benefit, and (b) establishing a method for determining the amount of the

annual supplemental benefit.

(a)

For the purpose of identifying those retirees who shall be deemed

qualified to receive the annual supplemental benefit established in this

Section, the following criteria shall apply:

(1

()

4)

The retiree must have completed a minimum of ten (10) years

Creditable Service as a Member of the System in order to be

-qualified;

The retiree must be on the retirement payroli for the month of
October of any year in which benefits are to be paid except as
provided otherwise in Section 3 of this ordinance for the first

year’s distribution;

Qualified Retirees shall be limited to the following classes:

(A) . Retired General and Safety Members;

(B)  Retired Unified Port District Members; and

(C)  Special Class Safety Members who are receiving fixed monthly
retirement benefits; and

(D)  Survivors of (a), (b) and (c) above receiving monthly pensions
from the system, provided such members had met minimum

continuous service requirement in subsection (a)(1) above.

Legislative and Special Class Safety Members who are receiving

fluctuating monthly retirement benefits, and the survivors of both classes
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shall not be eligible for participation in the annual supplemental benefit

program established by this Article.

For the sole purpose of establishing eligibility for the Supplemental COLA
described in Section 24.1504, Qualified Retirees may include those

. retirees with less than ten (10) years creditable service, including those

who are receiving an industrial disability retirement from the System,
those who have (10) years of continuous service with the System,
survivors of Special Class Safety Members who are receiving fluctuating
monthly retirement benefits, and survivors of special death benefit

recipients.

For the purpose of determining the amount of the supplemental benefit payment

to Qualified Retirees, the following process shall apply:

(D

@)

The Retirement Administrator each year shall identify all Qualified

Retirees on the retirement payroii for the month of October.

The Retirement Administrator shall then determine the number of years of
creditable service possessed by each Qualified Retiree identified in 1.

above.

The number of creditable years for all Qualified Retirees shall be added

together to determine the total sum of Qualified creditable years,

%#Smmsgﬂésmb&wd—gmm%&éeﬁg&ﬁed—%fémm%&mﬂ—b%

no event shall the per annum dollar value exceed $30 (thirty dollars)
except for those General Members who retired between January 8, 1982
and June 30, 1985, who shall be entitled to a per annum value not to
exceed $45 (forty-five dollars).

Notwithstanding the preceding paragraph, and effective Fiscal Year 1997,
Qualified Retirees who retired on or before October 6, 1980, but after
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(5)

(6)

(7)
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December 31, 1971, will receive $60 (sixty dollars) per year of service and
Qualified Retirees who retired on or before December 31 , 1971, will

receive §75 (seventy-five dollars) per year of service.

The per annum dollar value shall then be multiplied by each Qualified
Retiree’s creditable service to determine the annual supplemental benefit

to be paid each Qualified Retiree the following November.

Except as provided in Section 24.1503(b)(7), the supplemental benefits of
survivors of deceased Qualified Retirees, as defined in Section
24.1503(a), shall be determined in the same ratio as their monthly benefits
bear to the monthly benefit received by their respective deceased retired

SpOuscs.

The supplemental benefit of a survivor of a Qualified Special Class Safety
Retiree shall be determined by allocating to the surviving spouse fifty
perceni {50%) of ihe quaiified creditabie years issued to the deceased

Member.

The Board, with the cooperation and approval of the City Auditor and

Corhptroller, shall promulgate necessary rules to effectuate the provisions and

intent of this Article.

Supplemental COLA Program

The purpose of the Supplemental COLA Program is to increase the retirement

benefit of certain Qualified Retirees as defined in Section 24.1503 by an amount

sufficient to insure that their benefit as of July 1, 1998, when combined with their

Annual Supplemental Benefit as defined in Section 24.1503, is at a level

equivalent to seventy-five percent (75%) of the present value of their Base

Retirement Benefit. The amount of increase under this Section, however, shall not

exceed fifty percent (50%) of the Qualified Retiree’s benefit in effect as of July I,

1998. For purposes of this section, the Base Retirement Benefit 1s the full monthly

Retirement Altowance received upon retirement. The benefit in effect in July |,
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1998, is the benefit as defined in Section 24.0402, Section 24.0403 or Section

24.0405, as adjusted by both the Cost of Living Adjustment defined in Section

24.1505 and the Annual Supplemental Benefit, defined in Section 24.1503.

(a)

—

S

Participation in the Supplemental COLA Program shall be limited to

Qualified Retirees as defined in Section 24.1503 or their survivors,

including special death benefit recipients, who:

(1)  Retired on or before June 30, 1982; and (2) Received.a ,
retirement allowance on July 1, 1998, which, as determined by the
System’s Actuary, was at a level less than the equivalent of 75% of

- the present value of their Base Retirement Benefit when combined
with their Annual Supplemental Benefit as defined in Section
24.1503.

Tha nrmannt ¢
2 22

MY Ahka
o L2AIIVALARIL WV U

-
~ IJ‘-IJ

aid as the Sup

benefit shall be calculated in accordance with the following

procedures:

(1) The System’s Actuary shall determine the factor neceséary
to calculate the equivalent of 75% of the present value of the
Qualified Retiree’s Base Retirement Benefit. This calculation shall
be based on the Cost of Living Index as shown by the Bureau of

Labor Statistics Consumer Price Index, United States - All items,

for each applicable Fiscal Year.

2) The above factor shall be multiplied times the Qualified Retiree’s
benefit in effect July 1, 1998, as defined above, but not including
the Annua] Supplemental Benefit, to determine the amount of the

increase required under the Supplemental COLA Program.

3) The amount of the increase to the Qualified Retiree’s Base
Retirement Benefit under the Supplemental COLA Program shall
not exceed 50% of the Qualifted Retiree’s benefit in effect as of

July 1, 1998.
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The payment for the increase to the Qualified Retiree’s Base
Retirement Benefit under the Supplemental COLA Program shall
start in January, 1999, retroactive to July 1, 1998, with an amount
for the months of July through December 1998 added to an
increased January Retirement Allowance, and then monthly
thereafter.

The increase to the Qualified Retiree’s Base Retirement Benefit
calculated under the Supplemental COLA Program shall be paid to
the Qualified Retiree or his or her survivor for life or until the
Reserve established to pay this supplemental benefit is depleted.
The Qualified Retiree’s Retirement Allowance as increased by the
Supplemental COLA Program shall be adjusted each July 1
thereafter in accordance with Sections 24.1505 and 24.1506.

A reserve created by the Board pursuant to Section 24.1502(a)(3) shall be

used to pay for the Supplemental COLA benefit as follows:

(1) The Reserve shall be credited with thirty-five
million dollars ($35,000,000) from Undistributed
Eamnings for the Fiscal Year ending June 30, 1998.
(2) Benefit payments under the Supplemental COLA Program shall
be accounted for separately and charged against this Reserve.
3) The Reserve shall be credit with interest annually, if sufficient
funds are availablerinaceordance-with-Section 241502 ().
(4) Benefit payments under the Supplemental COLA Program shall
cease at such time as the Reserve 1s depleted. '
Reevaluation.
(1) The System’s Actuary shall conduct an annual evaluation of the

Reserve to determine the feasibility of expanding the Supplemental
COLA Program to including additional retirees and their survivors,
additional Funds in the Reserve or the recalculation of benefits

annually.
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(2) Prior to April 30th of each Fiscal Year, representatives of the City

Manager’s office, the Retirement Administrator, and

representatives of eligible retired member of CERS, may meet to

consider any recalculation of benefits, any increase in the number

of Qualifted Retirees or their survivors, or any increase in the

Reserve created to pay the Supplemental COLA benefit. The

factors for consideration are:

(A)

(B)

©)

(D) &

The status of benefits of those retirees previously set

at the 75% level;

The status Of benefits of those retirees previously capped

at the 50% increase level,

The status of retirees not previously eligible for the
Supplemental COLA Program who now meet the necessary
criteria;
7 ¢ Surplus-Undistributed-Barnine obl

L B addit cts:
The amount of the Annual Supplemental Benefit to be

combined with the benefit in effect July 1, 1999, or as part

of the Base Retirement Benefit.

Cost of Living Adjustment Effective Date and Maximum Annual Change

The Board shall before July 1, 1971 and before each July 1 thereafter

determine whether there has been an increase or decrease in the cost of living

as provided in this section. Excepting those special class safety members

whose retirement allowances are based upon 1/2 the amount of the current

salary of their retired rank, every person receiving a monthly retirement

allowance from this system on June 30, 1971 and each June 30 thereafter

shall, on and/or effective July 1, 1971 and each July 1 thereafter, have his or
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‘ her monthly retirement allowance then being received increased or decreased
by that percentage determined by the Board to approximate the nearest 1/10th
of one percent of the percentage of annual increase or decrease in the cost of

* living which has occurred between the two previous January firsts, as shown

by the Bureau of Labor Statistics Consumer Price Index, United States--All
items. Such change, however, shall not exceed 2.0% per year and no decrease
shall reduce the monthly retirement allowance below the amount being
received by any person on the effective date of his or her retirement or the
effective date of the application of this section, whichever is later: The amount
of any cost of living increase or decrease in any year which is not met by the
maximum annual change of 2.0% in allowances shall be accumulated to be
met by increase or decreases in allowances in future years.

(b) The allowance of all persoﬁs who retired from the 1981 PI_an shall be adjusted
each July 1, following the third anniversary of the commencement of fhe
allowance. The adjustment shall be equal to 50% of the change in the all
Urban‘Consumer Price Index for the San Diego area — all items, except that
such adjustment shall not exceed 10% annually. No adjustment shall reduce
the allowance below the amount originally granted.

§24.1506 Cost of Living Adjustment Program Shared Between Employer and
Members

(a) The cost of any anticipated cost of living increase in allowances which is
based upon services rendered after July 1, 1971, shall be shared equally
between the employer and the contributing Member, with the individual

member’s contributions based upon his or her age at his or her nearest
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(a)

(b)

(c)

(d)

(e)
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birthday at time of entrance into the Retirement System.

Commencing July 1, 1971, and until adjusted by the Board upon the
recommendation of the Actuary, the contribution requirements of Members as
contained in Sections 24.0202 and 24.0302, reSpectively,. plus surviving
spouse contributions as contained in Section 24.0521, shall be increased by
15%. In addition, the contribution requirement for those Members specified
therein who are active members on or after June 30, 1985, shall be increased
by 20%. These “cost of living contributions” will be separately totaled upon
the retirement of Members after July 1, 1971.

Employee Contribution Rate Reserve

The Retirement Board created a reserve undersestion-24-1502¢a}3) to pay a
portion of employee contributions (the “Employee Contribution Rate

Réserve”).

The Employee Contribution Rate Reserve was created with $35,000,000 from

Undistributed Earnings for the fiscal year that ended June 30, 1997.

The Employee Contribution Rate Reserve will be credited with interest
émnually, if sufficient funds are available;in-aecerdanee-with-section
243502067,

The monies in the Employee Contribution Rate Reserve are not counted as
part of System assets in the annual actuarial valuation.

The Auditor and Comptroller will certify annually the amount of the
anticipated City Payroll for the next fiscal year. Based upon this certification,
at the beginning of each fiscal year, the Auditor will transfer an amount equal

to .65% of the total City payroll from the Employee Contribution Rate
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Reserve to the Employer Contributions Reserve.

(f) On a biweekly basis, based upon actual biweekly payroll, the Auditor will
transfer from the Employee Contribution Rate Reserve to the Employer
Contributions Reserve:

(1) an amount equal to 1.7% of the City payroll for Safety Members,
starting at the beginning of the first full pay period after July 1, 2002,

(2) an amount equal to 1.6% of the City pgyroll for General Members; '
starting at the beginning of the first full pay period after July 1, 2003,
and

(3) an amount equal to 1% of the City payroll for fire department and
lifeguard employees who are Safety Members, starting at the
beginning of the first full pay period after July 1, 2003.

(2) The amounts listed in sections 24.1507(¢e) and 24.1507(f) are cumulative.

(h) All transfers under section 24.1507 will be accounted for separately.

(1)  Transfers under section 24.1507 will continue as long as there are sufficient

funds remaining in the reserve.

MIJA:ap

1/29/2007
Or.Dept:City Atty
0-2007-93 strikeout
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