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Water Department — Proposition 50 Grant from State of California Depariment of Public Health for Otay Water
Treatment Plant

X Reviewed [ Initiated By NR&C  On 9/26/07 ltem No. 3f

RECOMMENDATION TO:
Approve

VOTED YEA: Frye, Hueso, Maienschein, Faulconer
VOTED NAY:

NOT PRESENT:

CITY CLERK: Please reference the following reports on the City Council Bocket:
REPORT TO THE CITY COUNCIL NO.
COUNCIL COMMITTEE CONSULTANT ANALYSIS NO.

OTHER:

Executive Summary Sheet dated September 12, 2007, Water Department's September 26, 2007, PowerPoint
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00027 9 " EXECUTIVE SUMMARY SHEET
C CITY OF SAN DIEGO |
DATE ISSUED: © September 12, 2007 REPORTNO.: N/A |
ATTENTION: : Natural Resources and Culture Committee Meeting of

September 26, 2007
ORIGINATING DEPARTMENT: Water Department

SUBJECT: Proposition 50 Grant from State of California Department of
‘ Public Heaith for Otay Water Treatment Plant
COUNCIL DISTRICT(S): All

CONTACT/PHONE NUMBER:  Rod Greek (533 5407)/Carmel Wong (533-4128)

REQUESTED ACTION:

Council authorization to accept, appropriate and expend funds from the State of Cahforma
Department of Public Health (CDPH) under the Propositiori 50 Water Security, Clean Drinking
Water, Coastal and Beach Protection Act of 2002, Chapter 4b.

STAFF RECOMMENDATION:
Staff recommends the following;: o

* Authorize the Mayor and/or designee to exécute on behalf of the City of San Diego, a
Water Security, Clean Drinking Water, Coastal and Beach Protection Act of 2002
Funding Agreement, amendments, reimbursement claims, and Final Release form for
Otay Water Treatment Plant Phase II to reduce demand on the Colorado River.

* Authorize the Mayor and/or designee to designate revenues from Water Fund rates,

* charges and assessments, bond proceeds and financing as the dedicated source of
revenue for matching funds required under the Funding Agreement in the amount of
$9,049,831. This dedication to remain in full force and effect until such funding
agreement is fully discharged, unless modification or change of such dedication is

- approved by the State of California.

* Authorize the City Engineer, or other registered engineer designated by the Mayor to
execute Budget and Expenditure Summary and Certification of Project Complet:on

. forms.

* Authorize the City Auditor and Comptroller to accept, appropriate, and expend up to
$8,331,062 in grant funds contingent upon City Auditor & Comptroller first cemfymg
that funds are available.

* Authorize the City Auditor and Comptroller, upon advice from the administering
department, to transfer excess funds, if necessary, to the appropriate reserves.

EXECUTIVE SUMMARY:

In September 2004, under the Proposition 50 Water Security, Clean Drinking Water, Coastal and
Beach Protection Act of 2002, CDPH solicited projects for drinking water source protection, water
security, reduced demand on Colorado River water, small community water systems, community
water systems, disinfection byproduct treatment facilities, and demonstration projects/studies for
contaminant treatment/removal. On April 18, 2006, based upon favorable ranking by CDPH, the
City’s Water Department submitted a full project application for Otay Water Treatment Plant
(WTP) Upgrade and Expansion. This project will aid in meeting the State’s commitment to reduce
the amount of Colorado River Water (CRW) used by upgrading the Otay WTP to allow a greater
amount of State Project Water to be treated, thereby reducing the amount of CRW used.



O&&gﬂ&ﬁ)?, a Letter of Commitment (LOC) for P50-3710020-016 was issued by CDPH for
the City’s Otay Water Treatment Plant Project. The LOC outlines the terms and conditions the City
must meet prior to issuance of a funding agreement — including the authorizations contained within
this Resolution.

FISCAL CONSIDERATIONS:

This project will fulfill a critical need in meeting the current and future California and Federal water
quality regulations, as well as reducing the demand on the Colorado River. Total project costs are
estimated to be: Otay Water Treatment Plant Upgrade Phase II - CIP#73285.2, $17,380,893.

Of the total project cost, $8,331,062 will be grant funded and 80% of the remaining project cost
($9,049,831) will be reimbursed with bond proceeds, either from the Subordinated Water Revenue
Notes, Series 2007A or a following water revenue debt issuance in Fiscal Year 2008. Project
expenses not grant funded or bond reimbursed will be cash funded. The Water Department has
sufficient capacity to issue additional debt followmg the rate increases approved by the City
Council on February 26, 2007. :

The CDPH initial grant offer is $8,331,062. This offer is based upon the award guidelines that the
funding agency will grant 50% of the estimated project cost, up to $20,000,000 per project.
Subsequent to funding agreement execution, City of San Diego may request a one-time increase in
funding. Such request must be based upon competitive bids. Approval of the request may be granted
or denied at the sole discretion of the State, and is subject to funding avallablhty If awarded, grant
' relmburscments would occur over multiple fiscal years,

PREVIOUS COUNCIL and/or COMMITTEE ACTION: .

None with this grant opportunity. However, a similar request to Council to apply for, secure, and
expend Proposition 50, Water Security, Clean Drinking Water, Coastal and Beach Protection Act of
2002, grant funding for Water Department Security Upgrades from the State of California, was
approved unanimously at the City Council Meeting on 7/16/07 (Peters, Faulconer, Atkins, Young,
Malenschem, Frye, Madaffer, Hueso, in support).

COMMUNITY PARTICIPATION AND PUBLIC QUTREACH EFF ORTé: ,

Community outreach to affected area will occur with the advertising and award of the Otay Water
Treatment Plant Upgrade Phase I and IL.

KEY STAKEHOLDERS AND PROJECTED IMPACTS:

The key stakeholders are the City of San Diego, Water Department customers, and the Department
of Public Health.

%’\%@ m

JM. Barle m)m R.F. Haas
Water Department Director : Deputy Chief of Public Works
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+ Proposition 50 is a $3.44 billion bond measure passed
by California voters on Nov. 5, 2002 to provide funds.
for safe drinking water, flood protection, watershed
protection, water conservation, water supply and
security programs |

#Programs are carried out by four state agencies-
# State Water Resources Control Board
# Department of Water Resources
# Department of Public Health
+ CALFED



& September_2004,ﬁ the State of California Department of§ |

Public Health (CDPH) solicited projects to reduce @
demand of Colorado River Water | | -

P April 2006, City submitted a full appllcatlon for eramar
Water Treatment Plant Upgrade and Expansion

# June 2007, CDPH approved a $20 million Grant under
Proposition 50 to aid in the State of California’s
commitment to reduce the amount of Colorado R|ver

‘Water used.

« June 14, 2007, a Letter of Commitment was issued by
CDPH outlmlng terms and conditions of requirements
to be met prior to executing fundlng agreement

[



#Miramar Water Treatment Plant (WTP) Upgrade
and Expansion will aid in the State of California’s:
commitment to reduce the amount of Colorado
River Water used by upgrading the WTP, as well
as allowing greater amounts of State Water Project

water and local water to be treated.

582000/

# Conftract C represents the fifth of six components
of the Miramar WTP Upgrade & Expansion project.
It consists of Ozone Equipment furnlshmg and |
lnstallatlon
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# September 2004 the State of Cahforma Department of
Public Health (CDPH) solicited projects to reduce demand
of Colorado River Water .

¢ April 2006, City submitted a full application for Otay Water
Treatment Plant Upgrade and Expansion

« June 2007, CDPH approved a $8.3 million Grant under
Proposition 50 to aid in the State of California’s
commitment to reduce the amount of Colorado River Water
used. -

« June 14, 2007, a Letter ofCommitment was issued by
CDPH outlining terms and conditions of requirements to be
- met prior to executing funding agreement -



# Otay Water Treatment Plant (WTP) Upgrade and
Expansion will aid in the State of California’s

- commitment to reduce the amount of Colorado

- River Water used by upgrading the WTP, as well

" as allowing greater amounts of State Water PrOJect
water and local water to be treated.

#Otay WTP Upgrades Phase Il — Chlorine Dioxide
Disinfection and Process Control System to be
partially funded by grant. |

282000



# Authorize Signature of Funding Agreement and
| Related Documents "

% Authorlze designation of revenues as the dedicated
sources of revenues for matching funds

# Authorize City Engineer to execute Budget and

Expenditure Summary and Certificate of Completion

# Authorize City Auditer and Comptroller to accept,
appropriate and expend up to $20 million (Miramar)
and $8.3 million (Otay) in funds if grants are secured

# Authorize City Auditor and Comptroller to transfer
excess funds, |f necessary
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| 'REQUEST FOR COUNCIL ACTION — cerrircAte noweeR | O()
NN CITY OF SAN DIEGO AR W3
TO: 2. FROM (ORIGINATING DEPARTMENT): 3 DATE:
CITY ATTORNEY WATER DEPARTMENT September 17, 2007

4, SUBJECT:

Proposition 50 Grant from State of California Department of Public Health for Otay Water Treatment Plant

5. PRIMARY CONTACT (NAME, PHONE, & MAIL STA.} 6. SECONDARY CONTACT (NAME, PHONE, & MAIL STA.) 7. CHECK BOX IF REPORT TO COUNCIL IS ATTACHED
Rod Greek, 533-5407 MS 904A Carmel Wong, 5334128 MS 904A L
8.COMPLETE FOR ACCOUNTING PURPOSES

FUND 41500 , 9. ADDITIONAL INFORMATION / ESTIMATED COST:
|pEPT. : The total project cost is estimated to be

ORGANIZATION ‘ $17,380,893. The grant funds of up to

OBJECT ACCOUNT 76410 . $8,33 I ,062 Wll] be dchSited 1nt0 t.he

Water Operating Fund 41500,

JOB ORDER

C.L.P. NUMBER

AMOUNT 58,331,062

40. ROUTING AND APPROVALS
ROUTE APPROVING ' DATE ROUTE APPROVING DATE
# AUTHORITY APPROVAL-SIGNATURE SIGNED (%) AUTHORITY "’ APPROVAL SIGNATURE SIGNED

1 |oric. oepr A M l{/ ?/3‘% 7 | s pepurrcHer J/ %M 10-/ 8
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4 |GRANTS COORD. »MA&\/ZQF/ZZ&& M 74757{37' 1 PRIG. DEPT CW{AA A_»f%-—" — A I’W‘fc/@'

- l...—ll 7 7\ ~F 7
5 |LmsoNoFFice , W 7/5?-/0 DOCKET COORD: /3’ @! "COUNCIL LIAISON Q%:

6 |FINANCIAL MGMT %fﬁé/%% |Q/H'/'0) / pooune, [ seos T consent [ aooprion

7 |AUDITOR b %"’7/ ‘v//Q!a—? wAd O RererTo: counci oate: [ //-7 z. T
{ / 7o,

11. PREPARATION OF: E( RESOLUTl{NS [] ORDINANCE(S}) [ AGREEMENT(S) () DEED(S) .

1. Authorizing the Mayor and/or designee to execute, for and on behalf of the City of San Diego, a Water Security, Clean Drinking
Water, Coastal and Beach Protection Act of 2002 Funding Agreement, Amendments, Reimbursement Claims, and Final Release form
for the Otay Water Treatment Plant Phase IT to reduce demand on the Colorado River;

2. Authorizing the Mayor and/or designee to designate revenues from Water Fund rates, charges and assessments, bond proceeds and
financing as the dedicated source of revenue for matching funds required under the Funding Agreement in the amount of $9,049,831.
This dedication to remain in full force and effect until such funding agreement is fully discharged, unless modification or change of
such dedication is approved by the State of Califomia; (continued on back)

11a.  Staff Recommendations: APPROVE THE RESQLUTIONS

12. SPECIAL CONDITIONS (REFER TO A.R. 3.20 FOR INFORMATION ON COMPLETING THIS SECTION.}

COUNCIL DISTRICT(S): All

COMMUNITY AREA(S): Al

ENVIRONMENTAL IMPACT: This activity is covered under the Otay Water Treatment Plan Upgrade (LDR 40-0932) Mitigated Negative
Declaration. The activity is adequately addressed in the environmental document and there is no change in circumstance, additional
information, or project changes to warrant additional environmental review, Because the prior environmental documents adequately covered

this activity as part of the previously approved project, the activity is not a separate project for purposes of CEQA review per CEQA
" Guidelines Sections §15060_(q)(3) an(_i 15378(c).

HOUSING IMPACT: : None

CITY CLERK INSTRUCTIONS 'Please return one copy of the executed City Council Action and a copy of the resolutlon to Tammy
Ferguson, (619) 533-4109/MS 904-A

CM-1472 MSWORD2002 (REV. 2007-09-17)
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3. Authorizing the City Engineer, or other registered engineer designated by the Mayor, to execute the Budget and Expenditure
Summary and Certificate of Project Completion forms;

4. Authorizing the City Auditor and Comptroller to accept, appropriate, and expend up to $§,331,062 in grant funds contingent upon
City Auditor and Comptroller first certifying that funds are available;

5. Authorizing the City Auditor and Comptroller, upon advice from the administering department, to transfer excess funds, if necessary,
to the appropriate reserves.
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EXECUTIVE SUMMARY SHEET

CITY OF SAN DIEGO
DATE ISSUED: September 17, 2007 REPORT NO.: N/A
ATTENTION: Council President and City Council
ORIGINATING DEPARTMENT: Water Department
SUBJECT: Proposition 50 Grant from State of California Department of
‘ Public Health for Otay Water Treatment Plant
COUNCIL DISTRICT(S): All |

CONTACT/PHONE NUMBER: Rod Greek (533-5407)/Carmel Wong (533-4128)

REQUESTED ACTION:

Council authorization to accept, appropriate and expend funds from the State of California
Department of Public Health (CDPH) under the Proposition 50 Water Secunty, Clean Drinking
Water, Coastal and Beach Protection Act of 2002, Chapter 4b.

STAFF RECOMMENDATION:
Staff recommends the following:

* Authorize the Mayor and/or designee to execute on behalf of the City of San Diego, a
Water Security, Clean Drinking Water, Coastal and Beach Protection Act of 2002
Funding Agreement, amendments, reimbursement claims, and Final Release form for
Otay Water Treatment Plant Phase II to reduce demand on the Colorado River.

* Authorize the Mayor and/or designee to designate revenues from Water Fund rates,
charges and assessments, bond proceeds and financing as the dedicated source of
revenue for matching funds required under the Funding Agreement in the amount of
$9,049,831, This dedication to remain in full force and effect until such funding
agrecment is fully discharged, unless modification or change of such dedication is
approved by the State of California.

* Authorize the City Engineer, or other registered engineer designated by the Mayor, to
execute Budget and Expenditure Summary and Certification of Project Completion
forms.

* Authorize the City Auditor a.nd Comptroller to accept, appropriate, and expend up to
$8,331,062 in grant funds contingent upon City Auditor & Comptroller first certifying
that funds are available.

* Authorize the City Auditor and Comptroller, upon advice from the administering
department, to transfer excess funds, if necessary, to the appropriate reserves.

EXECUTIVE SUMMARY:

In September 2004, under the Proposition 50 Water Secunty, Clean Drinking Water, Coastal and
Beach Protection Act of 2002, CDPH solicited projects for drinking water source protection, water
security, reduced demand on Colorado River water, small community water systems, community
water systems, disinfection byproduct treatment facilities, and demonstration projects/studies for
contaminant treatment/removal. On April 19, 2006, based upon favorable ranking by CDPH, the
City’s Water Department submitted a full project application for Otay Water Treatment Plant
{WTP) Upgrade and Expansion. This project will aid in meeting the State’s commitment to reduce
the amount of Colorado River Water (CRW) used by upgrading the Otay WTP to allow a greater
amount of State Project Water to be treated, thereby reducing the amount of CRW used.

CM-1472 MSWORD2002 (REV. 2007-10-26)



On June '?42 2007, a Letter of Commitment (LOC) for P50-3710020-016 was issued by CDPH for
the City’s Otay Water Treatment Plant Project. The LOC outlines the terms and conditions the City
must meet prior to issuance of a funding agreement — including the authorizations contained within

this Resolution.

FISCAL CONSIDERATIONS:

This project will fulfill a critical need in meeting the current and future California and Federal water
quality regulations, as well as reducing the demand on the Colorado River. Total project costs are
estimated to be: Otay Water Treatment Plant Upgrade Phase II - CIP#73285.2, §17,380,893. |~

Of the total project cost, $8,331,062 will be grant funded and 80% of the remaining project cost
{$9,049.831) will be reimbursed with bond proceeds; “either from the Subordinated Water Révenue
Notes, Series 2007A or a following water revenue debt issuance in Fiscal Year 2008, Project
expenses not grant funded or bond reimbursed will be cash fundeds'The Water Department has
sufficient capacity to issue additional debt following the rate increases approved by the City
Council on February 26, 2007.

The CDPH initial grant offer is $8,331,062. This offer is based upon the award guidelines that the
funding agency will grant 50% of the estimated project cost, up to $20,000,000 per project.
Subsequent to funding agreement execution, City of San Diego may request a one-time increase in
funding. Such request must be based upon competitive bids. Approval of the request may be granted
or denied at the sole discretion of the State, and is subject to funding availability. If awarded, grant
reimbursements would occur over muitiple fiscal years.

PREVIOUS COUNCIL and/or COMMITTEE ACTION;

. The subject item will be presented to the Natural Resources and Culture Committee prior to the
Council docket date. A similar request to Council to apply for, secure, and expend Proposition 50,
Water Security, Clean Drinking Water, Coastal and Beach Protection Act of 2002, grant funding for
Water Department Security Upgrades from the State of California, was approved unanimously at
the City Council Meeting on 7/16/07 (Peters, Faulconer, Atkins, Young, Maienschein, Frye,
Madaffer, Hueso, in support).

COMMUNITY PARTICIPATION AND PUBLIC OUTREACH EFFORTS:
Community outreach to affected area will occur with the advertising and award of the Otay Water
Treatment Plant Upgrade Phase I and II.

KEY STAKEHOLDERS AND PROJECTED IMPACTS:
The key stakeholders are the City of San Diego, Water Department customers, and the Department

of Public Health.

M @v / DEsT-OL 0\ %
J.M. Birrett \c ) R.F. Haas

Water Department Diredtor Deputy Chief of Public Works



(R-2008-148)
000293

RESOLUTION NUMBER R-

DATE OF FINAL PASSAGE

A RESOLUTION AUTHORIZING EXECUTION OF
PROPOSITION 50 GRANT FUNDING AGREEMENT;
AUTHORIZING THE EXPENDITURE OF FUNDS; AND
TAKING RELATED ACTIONS.

WHEREAS, in September 2004, under the Proposition 50 Water Security, Clean
Drinking Water, Coastal and Beach Protection Act of 2002 [Proposition 50], the California
Department of Public Health {CDPH] solicited projects for drinking water source prote;:tion,
water security and for the reduction of demand on Colorado River water; and

WHEREAS, on April 19, 2006, based upon a favorable ranking by CDPH, the City of
San Diego Water Department submitted a full project application for the Otay Water Treatment
Plant Upgrade and Expansion Phase II Project [Project] to aid in meeting the State of
California’s commitment to the reduction of demand on Colorado River water; and

WHEREAS, on June 14, 2007, a Letter of Commitment [LOC] designated P50-3710020-
016 for $8,331,062 in Proposition 50 grant funds was issued by CDPH for the Project, subject to
terms and conditions; and

WHEREAS, City adopted a Project budget totaling $17,380G,893, with the remaining
$9,049.831 of Project costs to be funded by, through, or with water rates, chﬁges and
assessments, bond proceeds and financing; and

WHEREAS, prior to the State issuing a Proposition 50 Funding Agreement for the Project

[Funding Agreement], City is required to adopt a resolution dedicating a source of revenues for

matching funds, authorizing an officer to execute said Proposition 50 Funding Agreement and

-PAGE 1 OF 4-



(R-2008-148)

000294

amendments, and designating persons to approve claims and sign Project related forms; NOW,
THEREFORE,

BE IT RESOLVED, by the Council of the City of San Diego:

1. That the Mayor or his designee is authorized and empowered to execute, for and
on behalf of said City, a Proposition 50 Funding Agreement for the Project, any Amendments
and Claims for Reimbursement, and Final Release for the Project, as set forth in the Proposition

. 50 Funding Agreement on file in the office of the City Clerk as Document No. RR

2. That the City Engineer or other registered engineer as designated by the Mayor, is
authorized to execute the Budget and Expenditure Summary and Certificate of Project
Completion forms for the Project.

3. That the City Council hereby designates revenues from the Water Fund, Fund No.
41500, and from water rates, charges and assessments, bond proceeds and financing as the
dedicated source of revenue for matching funds for the Project as required under the Funding
Agreement in an amount not to exceed $9,049,831, and this dedication shall remain in full force
and effect until such Funding Agreement is fully discharged unless modification or change of
such dedication is approved by the State of California.

4, That the City Auditor and Comptroller is authonized to accept, appropriate, and
expend up to $8,331,062 in grant funds solely and exclusively for Project purposes, contingent
upon first furnishing one or more certificates certifying that the funds are, or will be, on deposit
with the City Treasurer.

3. That the City Auditor and Comptroller, upon advice from the administering

department, is authorized to transfer excess funds, if any, to the appropriate reserves.

-PAGE 2 OF 4-



‘ . (R-2008-148)
0002395
6. That this activity is covered under the Otay Water Treatment Plan Upgrade (LDR
40-0932) Mitigated Negative Declaration, that this activity is adequately addressed in the
environmental document and there is no change in circumstance, additional information, or
project changes to warrant additional environmental review and that the prior environmental

documents adequately covered this activity as part of a previously approved project, thus this

activity is not a separate project for purposes of review under the California Environmental

Quality Act [CEQA] per CEQA Guidelines Sections §15060(¢)(3) and 15378(c).
APPROVED: MIC

Pﬁ( GZRRE City Attormey

Ra)lmond C. Palmucci
Deputy City Attorney

By

RCP:js
10/25/2007
Or.Dept: Water
R-2008-148

-PAGE 3 OF 4-



(R-2008-148)

I hereby certify that the foregoing Resolution was passed by the Council of the City of San
Diego, at this meeting of

ELIZABETH S. MALAND
City Clerk

By
Deputy City Clerk

Approved:

(date) JERRY SANDERS, Mayor

Vetoed:

(date) JERRY SANDERS, Mavor

-PAGE 4 OF 4-



Proposition 50
Chapter 4b
Letter of Commitment Attachment

Application for funding under the Water Security, Clean Drinking Water, Coastal and
Beach Protection Act of 2002 has been reviewed by the California Department of Health
Services (CDHS) and the Department of Water Resources (DWR). CDHS has
determined that project number P50-3710020-016 (Otay), as proposed by the
Applicant, City of San Diego is eligible for a grant in the amount of $8,331,062.

Funding is contingent upon compliance by City of San Diego with the following terms
~and conditions. Compliance shall be determined at the sole discretion of CDHS orits
authorized representative. Items indicated as DWR Requirements must be submitted to
DWR. ltems indicated as CDHS Requirements must be submitted to CDHS as
directed.

CDHS understands that the total project cost is $16,662,124 and that City of San
Diego is responsible for providing the difference between the grant amount and the total
project cost if any, to ensure a fully funded project.

l. No later than 6 months following the date City of San Diego signs this
Letter of Commitment (LOC), unless otherwise specified in this letter, City
of San Diego shall complete all requirements of this Section I. All items
under Section | must be submitted before a funding agreement will be
issued for signature by City of San Diego’s authorized representative.

DWR Requirements

1. Submit a written resolution, adopted by City of San Diego’s governing
body, designating (an) official(s) with legal authority to:

sign the funding agreement;

approve claims for reimbursement;

sign the Budget and Expenditure Summary form, copy enclosed;

sign the Final Release form, copy enclosed; and

sign a certification that the project is complete and ready for final

inspection.

®Daooow

Person(s) signing the Budget and Expenditure Summary and project
completion certification must be a registered engineer(s) or person(s)
approved by CDHS.

2. Submit a written resolution, adopted by City of San Diego’s governing
body, designating matching funds in the amount of $8,331,062 for
purposes of this project. A separate resolution is not necessary.
Designation of these funds may be included with the aforementioned
resolution.

City of San Diego
P50-3710020-016

120



3. Submit a written designation of City of San Diego’s Grant Administrator. .

Note: City of San Diego may submit a draft of the resolution(s) to DWR for
review prior to taking it to City of San Diego’s board or governing body
for adoption or approval. DWR may then review the draft and make
recommendations in advance, thus avoiding unnecessary delays in
issuance of City of San Diego’s funding agreement. DWR cannot accept
a resolution that does not meet the program requirements. City of San
Diego is encouraged-to satisfy the above DWR Requirements
immediately. Any concerns or comments should be directed to DWR.

. CDHS Requirements

1. The City of San Diego shall submit to CDHS documentation
demonstrating compliance with Labor Code section 1771.8.

Ve

. Prior to final execution of the funding agreement by the State, the foliowing
items must be provided: )

CDHS Reguirements

1. Complete and sign a Payee Data Record (STD 204), copy enclosed. This
form is to be returned with the signed funding agreement.

2. Sign and return funding agreement documents to CDHS within 60
calendar days of the receipt of the funding agreement package.

Failure to timely comply with DWR and CDHS Requirements in Sections | and Il may
result in a withdrawal of this LOC. Should this occur, City of San Diego’s project will
be bypassed but will remain on the project priority list. City of San Diego may submit a
new application for future funding only after receiving another letter of invitation from
CDHS. If for any reason City of San Diego is unable to comply with any of the above
requirements, City of San Diego should contact CDHS as soon as possible.

11l Before any funds may be disbursed under terms of the funding agreement,
the following items must be provided:

DWR Requirements

1. City of San Diego shall provide evidence that a separate checking
account or a separate ledger has been established to account for funds
received from the State.

City of San Diego
P50-3710020-016



V.

Please indicate the name and address of the financial institution, exact
name of account holder, and the account name and number. If this bank
account is not used solely to account for funds received from the State,
City of San Diego must establish a ledger within City of San Diego’s
accounting system identifying the project number and Proposition 50

funding agreement number.

CDHS Requirements

1.

City of San Diego shall submit an initial project budget of eligible project
costs approved by CDHS on a DWR Budget and Expenditure Summary
form.

General Requirements

1.

If City of San Diego is required to provide matching funds, with each
disbursement claim submitted, City of San Diego must submit acceptable
documentation that an equal amount has been expended, from non-state
sources, for eligible project costs.

If any materlals submitted to satisfy the conditions of the LOC are deemed
inadequate, City of San-Diego must submit additional information as
specified, and within the timeframe designated by CDHS.

As grant funding is to be provided, City of San Diego must use a
competitive bid process for the construction of the project. The bid
summary must be submitted to CDHS for review prior to the awarding of
the prime construction contract.

City of San Diego must initiate project construction within one year of
execution of funding agreement by CDHS.

City of San Diego must complete project construction within three years
of execution of funding agreement by CDHS.

Subsequent to funding agreement execution City of San Diego may
request a one-time increase in funding. Such request must be based
upon competitive bids and shall be submitted to CDHS. Approval of City
of City of San Diego’s request may be granted or dénied at the sole
discretion of the State, and is subject to funding availability.

All disbursements for construction costs may be subject to a ten percent
(10%) retention on each claim until completion of the project as specified
in the funding agreement.

City of San Diego
P50-3710020-016



8. _This LOC is not an authorization to begin construction. Unless CDHS
submits prior written approval, initiation of construction of this project prior
to the execution of a Proposition 50 funding agreement may affect CDHS
parhcnpation in reimbursement of eligible costs.

9. City of San Diego may be reimbursed only for such eligible project costs
consisting of eligible construction expenses incurred on or after the date of
this LOC, and eligible preliminary expenses incurred after March 5, 2005.

10.  City of San Diego may use only eligible project costs incurred after
October 28, 2003 to satisfy matching fund requirements.

11.  Reimbursements will not occur untll the funding agreement has been
executed.

Special Conditions to be Included in the Funding Agreement

1. City of San Diego represents that construction and operation of the Project

-~ will enable City of San Diego to treat a higher blend ratio of State Project
Water and to Colorado River Water received from Metropolitan Water District
(MWD), as well as a higher ratio of local water supplies to Colorado River
Water, while ensuring compliance with the Disinfectants and Disinfection
Byproducts Rule (Stage 1 Rule). For purposes of meeting the Stage 1 Rule,
the Project will enable City of San Diego to reduce demand for Colorado
River water over the next ten years by the following estimated amounts
(Based on the MWD modeling results from February 2005):

- . 10% of the annual average volume of water treated by the Projéct
excluding the local supply.

35% of the annual average volume of the local water supply treated by the
Project

City of San Diego agrees to operate the Project to treat blends of water
that reduce its demand for Colorado River water, recognizing that the actual
blends will depend on deliveries from MWD, the availability of Colorado River
Water, the availability of other supplemental water supplies other factors not
within City of San Diego’s control.:

No later than 60 days prior to Project Completion Date, as specified in Article
A-8 of the Funding Agreement, City shall update its Otay Water Treatment
Plant Operations Plan to reflect the terms of these Special Conditions, and
shall submit said plan, together with an application for amendment of its
Domestic Water Supply Permit, to the San Diego District of CDHS, for review
and approval.

City of San Diego
P50-3710020-016




4. City of San Diego shall notify the CDHS San Diego District Office before
construction begins and at the completion of project construction.

5. City of San Diego may not place facilities into operation without an amended
water supply permit from COHS San Diego District Office.

Note: Pursuant to Government Code Section 8546.7, the contracting parties shall be
subject to the examination and audit of the State or any agent thereof, and the
State Auditor.

All correspondence for DWR, unless otherwise noted, shall be submitted to:

Department of Water Resources
Safe Drinking Water Office
1416 Ninth Street, Room 816

P.O. Box 942836
Sacramento, CA 94236-0001

All correspondence for CDHS, unless otherwise noted, shall be submitted to:

California Department of Health Services
‘Division of Drinking Water and Environmental Management
Proposition 50 Program
P.O. Box 997413, MS 7408
Sacramento, CA 95899-7413

City of San Diego’s signature below indicates City of San Diego’s acceptance of
these terms and conditions and City of San Diego’s intention.to proceed with the
project. It does not constitute any obligation on City of San Diego’s part to enter into
the grant funding agreement. Failure to sign and return this letter within the time period
specified will result in the withdrawal of the reservation of funds and the bypassing of
City of San Diego’s project.

In order to maintain the reservation of funds in the Proposition 50 account for City of
San Diego’s project, City of San Diego must sign this LOC at the space provided
below and return it within 60 days of receipt to CDHS.

City of San Diego
P50-3710020-016



The terms and conditions set forth in this LOC are acceptable to the City of San Diego

and it is ourint\emi&\o:to continue with this project as proposed.
f/{‘ Signature: \' \\ﬁﬁft\ Date: 7.//&/57

Print Name: Jim Barrett:

Water Department Director - City of San Diego

Title:

Address: 600 B Street, Suite 400, MS 913, San Diego, CA 92101

City of San Diego
P50-3710020-016
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STATE OF CALIFORNIA

HEALTH AND HUMAN SERVICES AGENCY
DEPARTMENT OF HEALTH SERVICES

FUNDING AGREEMENT
BETWEEN
STATE OF CALIFORNIA
DEPARTMENT OF HEALTH SERVICES
AND '
(Entity name)
PROJECT NUMBER P50-

. - UNDER CHAPTER - OF THE WATER SECURITY, CLEAN DRINKING
WATER, COASTAL AND BEACH PROTECTION ACT OF 2002

- THIS AGREEMENT, is entered into between the State of California
Department of Health Services herein referred to as "State", and (Entity name), a
public agency, in the County of State of California, duly
organized, existing, and acting pursuant to the laws thereof, herein referred to as
"Supplier”, which parties do hereby agree as follows: o

SECTION 1. PURPOSE OF FUNDING

This Agreement provides funding in the form of a grant made by State to the
Supplier under the provisions of the Water Security, Clean Drinking Water, Coastal and
Beach Protection Act of 2002, Division 26.5 of the Water Code, commencing with

~Section 79500, (herein referred to as the “Act”.) The purpose of the funding is to assist
in financing a project which will enable Supplier to
herein referred to as the “Project”. Funds may be used only for such eligible project
costs as are approved by State. '

Supplier is solely responsible for the design, construction, operation, and
maintenance of the Project; and for all persons or entities engaged in such work,
I including but not limited to contractors, subcontractors, suppliers, and providers of
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services. Review or approval of plans, specifications, bid documents’or other
construction documents by State is solely for the purpose of proper administration
of the funds by State and shall not be deemed to relieve or restrict Supplier's
responsibility.

SECTION 2. INCORPORATION OF OTHER DOCUMENTS

This Agreement incorporates by this reference Exhibit A, "Standard Conditions”,
Exhibit B, “Special Terms and Conditions”; Supplier's “Department of Health Services
Proposition 50 Program Application for Funding”; project plans and specifications as
submitted to and approved by State; and any attachments to said documents.

‘ Supplier accepts and agrees to comply with all terms, provisions, conditions, and
commitments of this Agreement, including all incorporated documents and exhibits
thereto, and to fulfill all assurances, declarations, representations, and statements made
by Supplier in its application, documents, amendments, and communications filed in
support of its request for fundlng including but not limited to any and all plans and
specifications submitted to and approved by State.

SECTION 3. - PROJECT COST

Supplier represents that the total cost of the Project is estimated to be

$ ~__of which State agrees that $ is the total Eligible Project
Costs. - '

SECTION 4. GRANT AMOUNT

Subject to the availability of funds and in accordance with the terms of this
Agreement, State will provide grant funding to Supplier in an amount not to exceed
$ , herein referred to as “Grant Amount”.

SECTION 5. SUPPLIER'S COST AND MATCHING FUNDS

Supplier agrees to fund any project costs which are in excess of the Grant

"~ Amount set forth in’Section 4 of this Agreement. Matching funds are incurred Eligible
Project Costs paid, or to be paid, with non-State funds, herein referred to as "Matching
Funds”. Unless otherwise noted in Exhibit B, Matching Funds are required. Supplier
must provide Matching Funds in an amount not less than the Grant Amount. Supplier's
Cost for this Project, including Matching Funds, is estimated to be $ , herein
referred to as “Supplier's Cost". Each disbursement of grant funds is expressly
conditioned upon Supplier's demonstration that it has incurred an equal amount of costs
approved by State as Matching Funds.

SECTION 6. COMPETITIVE BIDDING
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All construction contracts related in any way to the Project shall be let by
competitive bid procedures which assure award of such contracts to the lowest
responsible bidders. Supplier shall comply with all applicable state, or local ordinances
for competitive bidding and all applicable labor laws.

- Supplier shall not award a contract until a summary of bids and identification of
the lowest responsibie bidder are submitted to State. A full explanation must be
provided if Supplier is proposing to award a contract to anyone other than the lowest
responsible bidder.

SECTION 7.  REQUIREMENTS FOR DISBURSEMENT

By , Supplier shall satisfy all conditions precedent to the
disbursement of funds under this Agreement, including Basic Conditions Precedent as
set forth in Article A-3 of the Standard Conditions. Failure by Supplier to satisfy said
conditions and requirements by this date may, at the option of State, result in
cancellation of this Agreement under Article A-7 of the Standard Conditions and/or
declaration that Supplier is in default pursuant to Article A-24 of the Standard
Conditions.

SECTION 8. ' SPECIAL TERMS AND CONDITIONS

Supplier shall satisfy the special terms and conditions set forth in Exhibit B.
Failure by Supplier to timely satisfy the special terms and conditions may, at the option
of State, result in cancellation of this Agreement under Article A-7 of the Standard
Conditions, and/or declaration that Supplier is in default pursuant to Article A-24 of the
Standard Conditions.

SECTION 9. | OPERATION AND MAINTENANCE OF PROJECT

Upon project completion, and for a period of ___ years, which is the reasonably
expected useful life of the Project, Supplier shall, as further consideration for this
funding, commence and continue operation of the Project; cause the Project to be
operated in an efficient and economical manner; provide for the making of all repairs,
renewals, and replacements necessary for the effective operation of the Project; and
cause the Project to be maintained in as good of condition as upon its construction,
ordinary and reasonable wear and depreciation excepted. Failure by Supplier to
operate and maintain the Project in accordance with this provision may, at the option of
State, be considered a material breach of Agreement and may be treated as a default
under Article A-24 of the Standard Conditions.

SECTION 10. PROJECT OFFICIALS AND NOTICES
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State's Grant Administrator shail be the Chief, Technical Programs Branch,
Division of Drinking Water and Environmental Management, California Department of
Health Services. All communications given to State’s Grant Administrator shall be
deemed given to State. '

State's Grant Administrator shall be Staie's representative for administration of
this Agreement, and shall have authority to make recommendations and findings with
respect to each controversy arising under or in connection with this Agreement. All
such recommendations and findings shall be communicated to the Chief, Division of
Drinking Water and Environmental Management of the California Department of Health
Services, and disputes shall be resolved in accordance with Article A-22 of the Standard
Conditions. '

Supplier's Grant Administrator shall be its . Supplier's Grant
Administrator shall be Supplier's representative for administration of this Agreement. All
communications given to Supplier's Grant Administrator shall be deemed given to
Supplier. o ' ' ‘

) Either party may change its Grant Administrator upon written notice to the other
party. .

Notices required to be given in writing by Supplier under this Agreement shall be
sent to: ' ‘ '

State of California
Department of Health Services
Division of Drinking Water and
Environmental Management
Attention: Proposition 50 Program
1616 Capitol Avenue, MS 7408
Post Office Box 997413
Sacramento, California 95899-7413

Notices required to be given in writing by State under this Agreement shall be
sent to: -

A change of address for delivery of notice may be given by written notice to the
other party. - '

All written notices that are required either expressly or by implication to be given
by one party to the other under this Agreement shall be signed for State by its Grant

4
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Administrator and for Supplier by its Grant Administrator. Except as otherwise
expressly required by this Agreement, all such notices shall be deemed to have been
given if delivered personally or if enclosed in a properly addressed postage-prepaid
envelope and deposited in a United States Post Office for delivery by registered or
certified mail.

SECTION 11.  ENFORCEMENT

Any enforcement action, arising out of or relating to this Agreement, may be
brought by State or any agent thereof.

 SECTION 12. MISCELLANEOUS PROVISIONS

ATTORNEY FEES ‘

In the event either party commences an action or proceeding conceming the
subject matter of this Agreement, the prevailing party in such action or proceeding shall
be entitled to recover reasonable attorney fees incurred therein.

SEVERABILITY

if any provision of this Agreement is held invalid or unenforceabie by any court of
final jurisdiction, it is the intent of the parties that all other provisions of this Agreement
be construed to remain fully valid, enforceable, and binding on the parties.

GOVERNING LAW
This Agreement is governed by and shall be interpreted in accordance with the
laws of the State of Callfornla

CHILD SUPPORT COMPLIANCE ACT

Supplier acknowledges that it is the policy of this state that anyone who enters
into a contract with a state agency shall recognize the importance of child and family
support obligations and shall fully comply with all applicable state and federal laws
relating to child and family support enforcement, including, but not [imited to, disclosure
of information and compliance with earnings assignment orders, as provided in Chapter
8 (commencing with Section 5200) of Part 5 of Division 9 of the Family Code. Supplier
further acknowledges that to the best of its knowledge it is fully complying with the
earnings assignment orders of all employees and is providing the names of all new
employees {o the New lee Registry maintained by the Employment Development
Department.

LEGAL CAPACITY
Supplier hereby warrants and represents that |t is a legal entity in good standing,
and that it has the authority to enter.into this Agreement.



Funding Agreement Na. 50,

Supplier shall notify State as promptly as feasible of any proposed change in .
Supplier's ownership, organization, legal form or service area. '

VENUE

The parties agree that venue of any action between the parties arising out of this
Agreement, including disputes that may arise following termination of the Agreement,
shall be County of Sacramento, State of California.

. DATE OF EXECUTION
Date of Execution of this Agreement is the date of the latest in time execution by
a party hereto. '- '

IN WITNESS WHEREOF, the parties hereto have executed this Agreement:

Approved as to Legal Form STATE OF CALIFORNIA
and Sufficiency: - DEPARTMENT OF HEALTH SERVICES
By By .
Mark Hagiya - _ Rufus B: Howell
Assistant Chief Counsel ' Chief, Division of Drinking Water and
Department of Health Services Environmental Management

Sacramento, California

Date Date

Supplier

By

Signature

Print Name

Title

Address

Date
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EXHIBIT A

STANDARD CONDITIONS

ARTICLE A-1. DEFINITIONS

Whenever in this Agreement the following terms are used, their meamng shall be
as follows unless the context clearly requires otheanse

Agreement --The Funding Agreement to which this Exhibit A “Standard
Conditions” is appended

Days--Calendar days unless otherwise expressly indicated.
Menth——CaIendar month unless otherwise expressly indicated.
Year--Calendar year unless otnerwise expressly indicated.

Eligible Project Costs--Those project costs which are eligible for funding under
the Act and applicable State law and implementing criteria.

- Force Account--The use of Supplter s own employees or equipment on the
Project.

Grant Amount--The total amount disbursed to Supplier under this Ag reement.

Public Water System or Public Water Supply System--A system for the provision
to the public of water for human consumption, as defined in Part 12, Chapter 4
{commencing with Section 116270), of Division 104 of the Health and Safety Code, as it
may be amended.

ARTICLE A—2. TERM OF AGREEMENT

Subject to the provisions of Article A-7, this Agreement shall become effective on
the date of its execution and shall remain in effect until the expiration of the period of
time required for operatlon and maintenance of the Project, as set forth in Section 9 of

this Agreement.

ARTICLE A-3. BASIC CONDITIONS PRECEDENT

State shall have no obligation to disburse funds under this Agreement unless and
until:

(a) Suppliet has provided satisfactory documentation of the action taken by its
governing body authorizing it to enter into this Agreement, and designating a
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representative to execute this Agreement and to sign a claim for disbursement of
funds.

{b) Supplier has provided detailed information concernihg the account
established for deposit of funds received from State.

{c) Supplier has submitted an initial budget approved by State in the form of
Attachment 1 to this Agreement.

ARTICLE A-4. COMPLIANCE WITH LAWS, REGULATIONS, AND PERMIT
REQUIREMENTS

Supplier shall at all times comply with, and require its contractors and
subcontractors to comply with, all applicable federal and state laws, rules and
regulations, permits, and all applicable local ordinances, including, but not limited to,
environmental, labor, procurement and safety laws, rules, regulat[ons permits, and
ordinances.

ARTICLE A-5. PROJECT CHANGES

The Project shall be constructed in accordance with thé plans and specifications
approved by State on ' Supplier shall not make any change in the Project

or issue any change order to a contractor without receiving prior written approval from
State.

)

Supplier may request a one-time increase in the total funding provided in this

- Agreement. Such request shall be based upon the final accepted construction bids.
Such request may be granted or denied at the sole discretion of State. Supplier shall
submit evidence to State that Matching Funds are available in an amount equal to the
amount of additional grant funding requested.

Supplier shall submit to State in writing any proposed changes to the Project
budget including but not limited to transferring of funds between line item allotments.
Supplier shall obtain written approval of such proposed changes from State before the
propased changes are adopted.

~ Supplier shall not use any funds from any contmgency allotment without
receiving prior written approval from State

ARTICLE A-6.. DISBURSEMENTS BY STATE
(a) Claims

Supplier shall request disbursement by submitting to State a claim(s) for incurred
Eligible Project Costs. A claim for disbursement of funds shall be provided in the form




. ' . Funding Agreement No. 50

of Attachment 2 to this Agreement and shall not be submitted more than once a month
and shall include:

(1) a statement with supporting documentation of Eligible Project Costs that
have been incurred during the period identified in the particular claim, including,
but not limited to construction, legal, engineering, and administrative fees
associated with the Project; -

(2) a statement, with supporting documentation, demonstrating that Matching
Funds equal to the amount of the claim have been incurred.

{b) Disbursemenis

Following the review and approval of a claim by State, it will disburse to Supplier
an approved amount, subject {o any retention requirements specified in Exhibit B,
Special Terms and Conditions, and subject to the availability of funds. Any and all
funds disbursed to Supplier under this Agreement, and any and all interest earned by
Supplier on such funds, shall be used solely to-pay Eligible Project Costs.

{c) Reiection of Claims

. .+ Aclaim may be rejected by State if:
(1) it is submitted without signature;

(2) it is submitted under signature of a person other than Suppller s duly
authorlzed representative;

(3) Supplier fails to timely submit a final claim within the time perlod spemfed
in Article A-6(f);

(4) Supplier fails to adequately demonstrate required Matching Funds.

State will notify Supplier of any claim so rejected, and the reasons therefore.

{d) Correction of Claims

A claim containing a mathematical error will be corrected by Staté, after .
telephone notification to Supplier, and will thereafter be treated as if submitted in the
corrected amount. State will confirm correction of the error, to Supplier, in writing.

(e} Adjustments to Claims

If upon review of a claim State determines that any portion or portions of the
costs claimed are ineligible to be funded under the Act, State law, implementing criteria,
. or the terms of this Agreement, State will notify Supplier, by certified or registered mail,

9
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of its determination concerning Supplier's failure to adequately document costs as
Eligible Project Costs. Supplier may, within thirty (30) days of the date of receipt of
such notice, submit additional documentation or evidence to cure such deficiency(ies).
If Supplier does not submit additional information, or if State determines such additional
information to be inadequate, State will adjust the pendlng claim by the amount of the,
ineligible cost(s). :

Supplier may submit addlt:onai documentation or evidence, and resubmlt any such
rejected costs on a subsequent claim.

(f) Final Claim_and Disbursement

Not later than six (6) months from the Project Completion Date, as set forth in
Article A-8, Supplier shail submit a final claim. With the final claim, Supplier shall
provide:

(1) A statement of full written disclosure of all sources and amounts of funds
contributed to the Project;

{(2) A certification by Supplier's Grant Administrator that the data dlsclosed is
true and correct;

(3) Proof of a Recorded Notice of Completion;

- {4) A fully executed “Final Release” in the form of Attachment 3 to this
Agreement.

Should Supplier fail to make the full disclosure and certification required by parts
1 and 2 of this paragraph (f}, or should State become aware through any means that
Supplier did not disclose all funding sources for the project, the project may be referred
to the California Department of Finance for a full project audit. :

(g) Force Account

Costs of construction or construction related activities performed by Force
Account, if determined by State, in its sole discretion, to be Eligible Project Costs, may
be used as Matching Funds, but are not eligible for'grant funding under the terms of this
Agreement.

Costs of engineering, legal, and administrative activities performed by Force
Accaunt, if determined by State, in its sole discretion, to be Eligible Project Costs, may
be used as Matching Funds or may be eligible for grant funding pursuant to the terms of
this Agreement.

10
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. When Supplier uses the services of its own employees, Supplier shall establish
accounts and maintain records which reasonably document all employee hours and
costs charged to the Project and the associated tasks performed by each employee.

' ART]CLE A-7. WITHHOLDING OF GRANT DISBURSEMENTS BY STATE AND

CANCELLATION OF AGREEMENT

(a) Conditions for Withholding

If State determines that the Project is not being carried out substantially in
accordance with the provisions of this Agreement or that Supplier has failed in any other
respect to comply with the terms and conditions of this Agreement, State may give
written notice of such failure to comply. If Supplier does not cure any such failure to
State's satisfaction within ten (10) calendar days of receipt of such notice, State may
withhold from the Supplier all or any portion of the grant funding and take any other = .

- action that it deems necessary to protect its interests, including but not limited to

declaring Supplier in default as set forth in Article A-24, or canceling this Agreement.
pursuant to Subpart (b) of this Article A-7.

(b} Withholding Entire Grant Amount

If State determines to withhold the entire Grant Amount from Supplier pursuant to
Subpart (a) of this Article A-7, notice of such a determination shall constitute a notice of
cancellation of this.Agreement, and this Agreement shall no longer be binding on any
party hereto. Said Notice of Cancellation shall be sent to Supplier by certified or
registered mail, and shall be effective upon receipt.

(c) Withholding Balance of Grant Amount-

When a portion of the grant amount has been disbursed to Supplier and State -
determines o withhold funding, State will notify Supplier in writing, via certified or
registered mail, that State is withholding the balance of the funding from Supplier,
pursuant to Subpart (a) of this Article A-7. In such event, Supplier will be deemed to be
in default and subject to the provisions of Article A-24.

ARTICLE A-8. TIMING OF PRQJECT

Supplier agrees to proceed expeditiously, and shall meet a Project Completion Date of
not later than . Supplier's failure to meet said Project Completion
Date may, at the option of State, be considered a material breach of agreement and
may be treated as a default under Article A-24. The facility shall not be placed into
operation until State has conducted a final inspection and notifies Supplier in writing that
the Project is complete.

When the Project -is complete, Supplier shall certify to State that the Project is
complete in accordance with the approved plans and specifications and ready for final

1"
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inspection by State. The date of such certification by Supplier shall be the Project
Completion Date for purposes of this Agreement.

ARTICLE A-8. SUPPLIER'S CONTRACTS

Supplier shall be solely responsible for resolution of any and all disputes arising
~out of or related to Supplier's construction and contracts for construction of the Project,
including but not limited to bid disputes and payment disputes with Supplier’s
contractors and subcontractors and shall provide appropriate releases (as set forth in
California Civil Code Title 15) as may be requested by State.

ARTICLE A-10. AUDIT AND INSPECTION OF BOOKS AND RECORDS

(a) Upon execution of this Agreement and until 3 years following final
disbursement under this Agreement, pursuant to Government Code Section 8546.7, the
parties shall be subject to the examination and audit by State or any agent thereof, and
the State Auditor, with respect to all matters connected with the performance of this
Agreement, including, but not limited to, the cost of administering this Agreement. If any
litigation, claim, negotiation, audit or other action is commenced before the expiration of
said three (3) year period, all records must be retained until such action is resolved, or
until the end of said three (3) year period whichever shall later occur. All records of

Supplier relating in any way to funding received pursuant to this Agreement shall be
- preserved for this purpose. '

{(b) During regular office hours, each of the parties hereto and their duly
authorized representatives shall have the right to inspect and to make copies of any

books, records, or reports of either party pertaining to this agreement or matters related -

hereto. Each of the parties hereto shall maintain and shall make available at all times
for such inspection accurate records of all its costs, disbursements, and receipts with
respect to its activities under this Agreement. Failure or refusal by Supplier to comply.
with this provision shall be considered a substantial failure to comply with this
Agreement, State may declare Supplier in default as set forth in Article A-24, withhold
disbursements to Supplier, or take any other action it deems necessary to protect its
interests. The provisions of this Subpart (b) shall be effectwe until expiration of the time
period provided in Subpart (a) of this Article A-10.

~ ARTICLE A-11. REMITTANCE OF FUNDS BY SUPPLIER
Within thirty (30) days following the date of final disbursement of funds, Supplier
shall remit to State any funds that were disbursed under this Agreement and were not

utilized to pay Eligible Project Costs. Such funds will not be included in the Grant
Amount.

ARTICLE A-12. ACCOUNTING AND DEPOSIT OF GRANT DISBURSEMENTS

12
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(a) Separate Accounting of Grant Disbursements

Supplier shall account for the funds disbursed pursuant to this Agreement
separately from all other Supplier's funds. Supplier shall maintain accounting
procedures that are in accordance with Generally Accepted Accounting Principles.
Supplier shall keep complete and accurate records of all receipts, disbursements, and
interest earned on such funds.

Supplier shall require its agents, contractors and subcontractors to maintain
books, recards, and other documents pertinent to their work in accordance with
Generally Accepted Accounting Principles: Such records shall be subject to inspection
by State at any and all reasonable times.

(b) Disposition of Funds Disbursed .

In addition to specific requirements set forth in this Agreement, all funds
disbursed pursuant to this Agreement shall be deposited, administered, and accounted:
for pursuant to all provisions of law applicable to Supplier.

(c) Interim and Final Audits

, In addition to the provisions of Article A-10, at any time following execution of this
Agreement and until completion of the Project, or final disbursement whichever shall
occur iast, State reserves the right to conduct an audit of Supplier's disposition of all
funds disbursed under this Agreement. After completion of the Project, State may
require Supplier to conduct a final audit, at Supplier's expense, such audit to be
conducted by and a report prepared by an independent Certified Public Accountant.

Failure or refusal by Supplief to comply with these provisions shall be considered
a substantial breach of this Agreement,

ARTICLE A-13. INSPECTIONS OF PROJECT BY STATE

State shall have the right but not the duty to inspect the work being performed on
the Project at any and all reasonable times during the term of this Agreement. This right
shall extend to any subcontracts, and Supplier shall include provisions ensurmg such
access in all its contracts or subcontracts related to the Project.

ARTICLE A-14." PROHIBITION AGAINST DISPOSAL OF PROJECT WITHOUT STATE
PERMISSION

During the term of this Agreement Supplier shall not sell, abandon, lease,
transfer, exchange, mortgage, hypothecate, or encumber in any manner whatsoever all
or any portion of any real or other property necessarily connected or used in con;unct:on
with the Project, without prior written consent of State.
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ARTICLE A-15. NONDISCRIMINATION CLAUSE

During the performance of this Agreement, Supplier, its contractors and
subcontractors, shall not deny the Agreement's benefits to any person on the basis of
religion, color, ethnic group identification, sex, age, physical or mental disability, nor
shall they discriminate unlawfully against any employee or applicant for employment
because of race, religion, color, national origin, ancestry, physical handicap, mental
disability, medical condition, marital status, age, or sex. Supplier, its contractors and
subcontractors shall ensure that the evaluation and treatment of employees and
applicants for employment are free of such discrimination.

Supplier, its contractors and subcontractors shall comply with the provisions of
the Fair Employment and Housing Act (Government Code, Section 12900 et seq.), the
regulations promulgated thereunder (California Code of Regulations, Title 2, Section
7285.0 et seq.), the provisions of Article 9.5, Chapter 1, Part 1, Division 3, Title 2 of the
Government Code (Government Code, Sections 11135-11139.5) and the regulations or
standards adopted by the awarding State Agency to impiement such article..

By signing this Agreement, Supplier assures State that it shall comply with the
requirements of the Americans with Disabilities Act (ADA) of 1990, (42 U.S.C. 12101 et
seq.), which prohibits discrimination on the basis of disability, as well as all applicable
regulations and guidelines issued pursuant to the ADA; the Civil Rights Act of 1964, as
amended, 42 U.5.C. 2000d (1988) et seq.; Section 504 of the Rehabilitation Act of
1973, as amended, 29 U.S.C. 794 (1989); Federal Water Pollution Control Act
Amendments of 1972, Pub.L. No. 92-500, 86 Stat 816; and the Age Discrimination Act
of 1975, as amended, 42 U.S.C. 6102 (1994); together with all applicable regulations
and guidelines adopted to implement same. Said group of laws and requirements are
collectively referred to in this Agreement as the “anti-discrimination laws”. . .

Supplier agrees to collect and maintain information to show compliance with the
“anti-discrimination laws” including a list of discrimination complaints, reports of any
compliance reviews conducted by other agencies descriptions of any pending .
discrimination-based lawsuits and data on the racial, ethnic, national origin, sex and
handicap characteristics of the population it serves.

Supplier, its contractors and subcontractors shall give written notice of their
obligations under this Article to labor organizations with which they have a collective -
bargaining or other agreement.

Supplier's signature on this Agreement shall constitute a certification under
penalty of perjury under the laws of the State of California that Supplier has, unless
exempted, complied with the nondiscrimination program requirements of Government
Code, Section 12990, and Title 2, California Code of Reguiations, Section 8103.
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Supplier shall include the nondiscrimination and compliance provisions of this
Article A-15 in all contracts and subcontracts to perform work on the Project.

ARTICLE A-16. WORKERS' COMPENSATION CLAUSE

Supplier affirms that it is aware of the provisions of Section 3700 of the California
Labor Code, which requires every employer to be insured against liability for workers'
compensat:on or to undertake self-insurance in accordance with the provisions of that-
. code, and Supplier affirms that it will comply with such provisions before commencing
performance of work under this Agreement and will make its contractors and
subcontractors aware of this provision.

ARTICLE A-17. SUCCESSORS AND ASSIGNS

This Agreement and all of its provisions shall inure to the benefit of, apply to, and
bind the heirs, successors and assigns of the parties hereto. No assignment or transfer
of this Agreement or any part hereof by Supplier shall be valid unless and until it is
approved by State and made subject to such reasonable terms and COﬂdItIOﬂS as State
may impose.

ARTICLE A-18. STATE TO BE HELD HARMLESS

Supplier shall indemnify, hold harmless, protect and defend State and its officers,
employees, agents and representatives from any loss, suit, action or claim brought for,
or on account of any violation of faw, ordinance, rule, or regulation, or any injury,
damage, or toss, including death, caused by acts or omissions of Suppfier, its
employees, contractars, or agents; or in any way arising from, or related to the Project.

ARTICLE A-19. REMEDIES NOT EXCLUSIVE

The use by either party of any remedy specified herein for the enforcement of
-this Agreement is not exclusive, and shall not deprive the party using such remedy of, or
limit the application of, any other remedy provided by law.

ARTICLE A-20. AMENDMENTS

This Agreement may be amended only by mutual written agreement signed by
the parties hereto. Requests by Supplier for amendments must be in writing stating the
- amendment request and the reason for the request.

ARTICLE A—21 WAIVER OF RIGHTS

Itis the mtentlon of the parties hereto that from time to time either party may
waive any of its rights under this Agreement-unless contrary to law. Any waiver by
either party hereto of rights arising in connection with this Agreement shall not be
deemed to be a waiver with respect to any other rights or matters.
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ARTICLE A-22. DISPUTE CLAUSE

Any dispute that Supplier may have regarding the performance of this Agreement
including, but not limited to, claims for additional disbursements of funds or extension of
time, shall be submitted to State's Grant Administrator identified in Section 10 of this
Agreement. State’s Grant Administrator may make findings and recommendations and
transmit a copy of the claim and any such findings and recommendations to the
Department of Health Services, Chief, Division of Drinking Water and Environmentai
Management, who shall make a decision on such dispute which decision shall be in
writing and transmitted to Supplier by ceftified or registered mail. Said decision shall be
final and canclusive.

" ARTICLE A-23. PER_FORMANCE AND ASSURANCES

Supplier agrees to faithfully and expeditiously perform or cause to be performed
all Project work as described in the final plans and specifications as submitted to and
approved by State, and to apply funds received only to Eligible Project Costs and to
operate and maintain the Project in accordance with applicable provisions of the law.

ARTICLE A-24. DEFAULT PRQVISIONS

(a) Supplier will be in defauit under this Agreement if any of the fallowing occur:
(1) Supplier’s failure to make any remittances required by this Agreement;

(2) Supplier's substantial breach of this Agreenﬁent, or any supplement or
amendment to it; : ‘

(3) Supplier's making of any false warranty, representation, or statement with
respect to this Agreement or the Project;

(4) Dissolufion or cessation of operations by Supplier, termination of
Supplier's existence, insclvency of Supplier, or filing of a voluntary or invaluntary
- bankruptcy petition by or on behalf of Supplier; and/or

(5) Supplier's failure to provide required Matching Funds.

(b) When an event of default occurs, State may give Supplier notice of default.
Supplier shall have ten (10) calendar days from the date of such notice to cure the
default. If Supplier fails to timely cure the default to the satisfaction of State, then State
may do any or all of the following:

(1) Declare that any and all amounts disbursed to Supplier under the terms of
this Agreement shall be deemed an obligation of Supplier and due and payable

to State; .
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(2) Declare Supplier's obligations immediately due and payable, with or
without demand or notice to Supplier, which Supplier expressly waives;

(3) Terminate any obligation of State to make further disbursements to
Supplier under this Agreement;

(4) Perform any of Supplier's obligations under this Agreement for Supplier's
account; and/or

{(5) Take any other action it deems necessary to protect its interests.
(c) Supplier agrees that any remedy provided in this Agreement is in addition to
and not in derogation of any other legal or equitable remedy avaitable to State as a
result of a breach of agreement by Supplier, whether such breach occurs before or after
compietion of the Project.

(d) No waiver by State of any breach or default will be a waiver of any other
breach or default.

ARTICLE A-25. DRUG-FREE WORKPLACE CERTIFICATION

By signing this Agreement, Supplier hereby certifies under penalty of perjury
under the laws of the State of California that Supplier will comply with the requirements
of the Drug-Free Workplace Act of 1890 (Government Code Section 8350 et seq. ) and
will provide a drug-free workplace by taking the following actions:

(a) Pubhsh a statement notifying employees that unfawful manufacture,
distribution, dispensation, possession, or use of a controlled substance is prohibited and
specifying actions to be taken against employees for violations.

(b) Establish a Drug-Free Awareness program to inform employees about alt of
'~ the following: |

(1) The dangers of drug abuse in the workplace;
{2) The person's or organization's policy of maintaining a drug-free workApIace;

{3) Any available counseling, rehabilitation and empioyee assistance
programs;

-(4) Penalties that may be imposed upon employees for drug abuse violations.
(c) Every employee who works on the‘Project:

{1) Shall be issued a copy of Supplier's drug-free policy .statement;
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(2) Shall agree to abide by terms of Supplier's Statement asa condmon of
employment on the Project.

© This Agreement may be subject to suspension of payments or termination, or
both, and Supplier may be subject to debarment if State determines that: (1) Supplier
has made a false certification, or (2) Supplier has violated the certification by failing to
carry oul the requirements of this Article A-25. .

ARTICLE A—26. CONFLICT OF INTEREST--CURRENT AND FORMER STATE
EMPLOYEES

(a) Current State Officers and Employees:

(1) Supplier shall not utilize in the performance of this Agreement any state
officer or employee in the state civil service or other appointed state official unless the
employment, activity, or enterprise is required as a condition of the officer or employee’s
regular state employment. Employee in the state civil service is defined to be any
person legally holding a permanent or intermittent position in the state civil service.

(2) If any state officer or employee is utilized or empioyed in the performance
of this Agreement, Supplier shall first obtain written verification from State that the
employment, activity, or enterprise is required as a condition of the officer’s,
employee’s, or official’s regular state employment and shall keep said verlflcatlon on file
for three (3) years after the termination of this Agreement.

(3) Supplier may not accept occasmnat work from any currently employed
state officer, employee, or official.

{4) \f Supplier accepts volunteer work from any currently employed state
officer, employee, or official, Supplier may not reimburse, or otherwise pay or
compensate, such person for expenses incurred, including, without limitation, travel
expenses, per diem, or the like, in connection with volunteer work on behalf of Supplier.

{5) Suppller shall not employ any state officers, employees, or officials who
are on paid or unpald leave of absence from their regular state empioyment.

(6) Supplier or anyone having a financial interest in the Agreement may not
become a state officer, employee, or official during the term of this Agreement. Supplier
shall notify each of its employees, and any other person having a financial interest in
this Agreement that it is unlawful under the Public Contract Code for such person to
become a state officer, employee, or official during the term of this Agreement unless
any relationship with the Supplier gwmg rise to a financiat interest, as an employee or
otherwise, is first terminated.
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(7) Occasional or one-time reimbursement of a state employee’s travel
expenses is not acceptable.

(b) Former State Ofﬁcers and Employees:

(1) Supplier shall not utilize in the performance of this Agreement any
formerly employed person of any state agency or department that was employed under
the state civil service, or otherwise appointed to serve in the State Gavernment, if that
person was engaged in any negotiations, transactions, planning, arrangement, or any
part of the decision making process relevant to the Agreement while employed in any
capacity by any state agency or department. This prohibition shall apply for a two (2}
year period beginning on the date the person left state employment,

(2) Supplier shall not utilize within twelve (12) months from the date of
separation from services, a former employee of the contracting state agency or
department if that former employee was employed in a policy making position in the
same general subject area as the proposed Agreement within the twelve {12) month
period prior to the employee leaving state service.

ARTICLE A-27. ADDITIONAL INSURED

Supplier agrees that for any pollcy of general liability insurance concerning the
construction of the Project, it will cause, and will require its contractors and
subcontractors to cause, a certificate of insurance to be issued showing State, its
officers, agents, employees, and servants as additional insureds; and shall provide
State with a copy of all such certificates prior to the commencement of construction. of
the Project.

ARTICLE A-28. PROHIBITED USE OF STATE FUNDS FOR SOFTWARE

Supplier certifies that it has appropriate systems and contrals in place to ensure
that state funds will not be used in the performance of this Agreement for the
acquisition, operation or maintenance of computer software in violation of copyright
laws.,

ARTICLE A-29 LABOR COMPLIANCE
Supplier shall comply with Labor Code section 1771.8 regarding Labor

Compliance Programs. Supplier’s failure or refusal to comply with this requirement shall
be considered a substantial breach of this Agreement.
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EXHIBIT B

SPEC!AL TERMS AND CONDITIONS

ARTICLE B-1.

1.

Supplier shall notify the California Department of Health Services,
District Office when construction is completed. '

Notwithstanding any other term or condition of this Agreement, Supplier may be
reimbursed only for such Eligible Project Costs consisting of eligible construction

" expenses incurred on or after , the date of Supplier’s Letter of

Commitment, and eligible preliminary expenses incurred after March 5, 2005.

Notwithstanding any other term or condition of this Agreement, Supplier may use
only Eligible Project Costs incurred after October 28, 2003 to satisfy Matching
Fund requirements. (NOTE TO ANALYST: REMOVE IF NO MATCHING FUNDS)

Supplier shall notify the California Department of Health Services,
District Office prior to any start up testing of the treatment

- facilities.

Notwithstanding any other term or condition of this Agreement, Supplier is not
required to provide Matching Funds. (NOTE TO ANALYST: REMOVE IF
MATCHING FUNDS ARE REQUIRED)
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