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APPLICANT’ RESPONSE TO CITY ATTORNEY MEMORANDUM MS 59 AND
PROPOSED ADDITIONAL CRITERIA.

- TO: City Council members

FROM: David Stebbins, project # 51076

SUBJECT: 1. The Stebbins residence- legal response to the City Attorney Memorandum

concerning whether additional findings are required in order to deny appeal
of the above project and uphold unanimous Planning Commission vote, and
-alternatively;

2. Supplemental criteria confirming Planning Commission findings

' OVERVIEW

On March 1, 2007, the Planning commission unanimously approved a Coastal Development
Permit, Site Development Permit and Mitigated Negative Declaration for my house. The vote
was 6-0, all 17 required findings were made. This decision has been appealed. The appeal was
continued in order to determine whether additional findings or criteria need to be included. The
City Attorney has provided a memorandum that says yes. I disagree as matter of law.

' have attached a copy of a responsive memorandum of Law from Evelyn F. Heidelberg, a
respected land use Attorney with Procopio, Cory, Hargreaves& Savitch (attachment #3). A copy

“of the City Attormey Memorandum is attached thereto.  urge the reader 1o review each
memorandum in detail as my commenis are intended as a brief summary.

THE FINDINGS MADE BY THE PLANNING COMMISSION ON 3/1/07 WERE
SUFFICIENT PURSUANT TO THE LAND DEVELOPMENT CODE AND NEED NOT
BE SUPPLEMENTED.

The City Attorney suggests that the land development code incorporates 44cfr60.6(a) by
reference. The analysis violates a fundamental principal of statutory construction because there is
anothert section of the land development code that specifically outlines the necessary findings
needed for a deviation. A special statute dealing with a subject always controls over the more
general.
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The city attormey correctly states that reference to council Policy 600-14 was removed into the |
land development code, but then goes on to suggest that council policy 600-14 “trumps™ the land
development code. As suggested by Council Policy No. 000-01, Council Policy should not be a
required part of a land development decision without being incorporated specifically by
reference. Previously, when the council has wanted its policy incorporated into the LDC it has
done so (see Heidelberg memorandum); it did not do so in this case.

The City Attorney argument-that a general statement in a section defining applicable regulations
which says “all other applicable requirements and regulations of FEMA apply” is incorporated by
- reference into another entirely different section that specifically identifies standards for granting
deviations from those very same regulations-defies logic, principals of statutory construction, and
constitutional rights to due process. Such an interpretation is void for vagueness and incorrect as
a matter of law. '

According to the memorandum, I am required to make additional findings on top of the those
already ratified by the Planning commission. Apart from the illegality and unfairness of this last
minute legal requirement as it relates to my project ( I have spent three years and $50,000 in city
foes to get this far), [ belizve the City Attorney’s rationale has terrible policy implications. This
interpretation could be used as a trick by any opponent of any project in an effort to create wide
spread uncertainty and confusion as each homeowner or builder tries to figure out which
voluminous federal regulanon state regulation or council policy is or is not incorporated into the
building code. -

The city Attorney memorandum also contradicts the practice and understanding of Development
services staff in these matters. One must remember that FEMA and NFIP do not administer flood
plain regulations. That authority is exclusively local and the Land Development code has already
incorporated those portions of NFIP gand FEMA guidelines deemed appropriate. When so
incorporated the rules are specific and clear; one does not need to look elsewhere for authonty or
interpretation. It is unwise from a policy and practical standpoint to do so

‘Therefore, 1 request that the city council decide that the findings made by the planning
commission on 3/1/07 were the only required findings. These findings are correct and all
inclusive pursuant to the Land Development Code. I request that the appeal be denied. However,
if the Council elects to follow the recommendations of the City Attorriey, I submit the following
background and proposed additional findings/criteria which I believe can easily be made;
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IN THE ALTERNATIVE: -

THE ADDITIONAL CRITERIA SUGGESTED BY THE CITY ATTORNEY AS
APPLICABLE TO THE STEBBINS RESIDENCE SUPPORT THE PLANNING
COMMISSIONS FINDINGS.

GUIDELINES

It is important to note that the term findings in this context may not be appropriate, NFIP in their
training manual used the word “guidelines” The NFIP manual also seems to indicate a primary
concern of insurance underwriting rot public safety. They exist to weed out inappropriate
projects, not to prevent Deviations. “ NFIP regulations do not address appeals...Follow the
procedures used in your zoning ordinance as these are usually prescribed by state law.”.....
Because variances may expose insurable property to higher flood risk, NFIP regulations set

113

These “guidelines” also appear in 44cfr60.6(a) and are mirrored in council policy 600-14. They
are however just guidelines not findings. This means that while we can use the word findings or
criteria, it is more likely that these are mere considerations to guide you as decision makers when
confirming the existing findings rather than rules in and of themselves.

HARDSHIP" ~

The word hardship does not appear in the LDC as it applies to this project. Regardless, the
property in question is a unique property with significant hardships. The existing structure is
dilapidated and already in violation of fema regulations because the lowest floor is two feet
below Base flood elevation. To do nothing would doom the occupants and the entire

. neighborhood to an ongoing and unprotected risk of flood damage.
The new design eliminates this risk to the extent it exists.

If no deviation is allowed, the first floor of any alternate design would be 3'10" above grade.
The garage ceiling would be 7 feet above grade. The resulting finished structure would be almost
a perfect cube or rectangle. As opposed to a friendly 7' long roof line at 30 feet, any other design
would have a long roof line at 30' for almost the entire envelope. Aside from the esthetics, this
structure would not be approved due to the bulk and scale constraints of the building code and
the ob precise plan. In effect, there is no alternative design absent a deviation.

It is undisputed by city staff, applicant’s experts and the appellant that the source of any flooding
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is the inadequate city storm drain system. Since the City is responsible for the potential flooding
(see council policy 800-4), it would be an extreme hardship to refuse to allow the applicant to
correct the problem ..especially since applicant is willing to us his own funds and is asking
nothing in return. : '

I have agreed to sign an indemnity for the city. If this parce] were just one foot outside the flood
zone or if the city corrected the storm drain system, I could build a much larger habitable space
below grade without any deviation. Therefore, this design is a compromise on the part of the
applicant effectively reduces his property value. The situation was created through no fault of my
own, yet the indemnity averts potential city financial or legal liabilities.

The entire block is dilapidated. Parking is currently done illegally in the setbacks by all the
occupants of the block. Since there is no altemative design available given the constraints of the
building code, the entire block would be subject to the same hardship as the applicant and this
very valuable area of the city would continue to be an eyesore.

This parcel is a subset of a subset of a subset; it exists in the only zip code in the county that
applies an far of .70 to a zoning designation of rm2-4. It will have a marvelous view of the ocean
which makes this type of underground parking feasible (economically). It is a tiny parcel which
limits the opportunity for parking and articnlation and step backs. It is in the coastal zone. It has
height restrictions. '

BALANCING

The above facts, the source of the flood zone and limited déveiopment alternatives justify the
conclusion that a failure to find a hardship and allow the owner to develop his parcel effectively
deprives the applicant of a reasonable use of his property.

A hardship finding is a balancing act according to FEMA regulations. It is not a fixed quantity

. and does not oceur in a vacuum. In this instance, one must balance the hardship with the purpose
- of the regulation. The regulation has only one purpose; public safety. City Staff, my engineers, -

my architects and the planning commission after two hearings found the concept to be safe. Not

even the appellant has provided any evidence that would suggest this design will be unsafe.
~ NFIP training manuals suggest that when granting a hardship deviation the owner should be
encouraged to place all habitable space above the BFE and minimize “non-conforming areas”as
. has been done in this case. Clearly, the applicant has done everything possible to eliminate any
safety issues.

Generally NFIP manuals and FEMA regulations focus on habitable space instead of parking
because habitable areas are their primary concern. The only the rationale stated in the regulations
for generally disfavoring below grade parking in residences (as opposed to commercial
properties and mixed use properties where it is allowed), is that FEMA does not want residents
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hiding in their basements thinking they are safe in a hurricane. This rationale does not apply to
Southern California where storms of hurricane magnitude simply do not occur and have not
been confirmed in recorded history .

The rationale concerning underground parking certainly does not apply to the applicant’s house
where any occupant, even in the severest event, would simply remain above ground in the flood
proofed habitable space. Therefore, the rationale for of the regulation in this narrow instance is
practically irrelevant and the balancing heavily favors the applicant

CONCLUSION

A finding of exceptional hardship can be made. The technical need is great, the alternatives are
practically useless and any danger to the public is non-existent. The algebra that is the “balancing
of the purpose of the ordinance with the hardship of the applicant™ convincingly favors the

applicant.

The house design has been well vetted by city staff, city engineering and the Planning
Commission has made every finding needed for this deviation under the regulations. Further, The
parcel is so unique that the odds of further similar development will be limited to this block. This

very uniqueness and the lack of viable development alternatives for this parcel justifies a
hm-r]c]nm Fmrima Conneil Dnlwv ROD-14 isnotmeanttonbe a ‘:tmwht laCket

After balancing the hardships of the applicant with the purpose of the regulations, considering
the opportunity to make the block safer and more desirable along with the lack of alternatives to
the project and the inapplicability of the some of the rationale behind the regulations pertaining
to underground parking in a flood zone as they apply in this case, it is clear that this is precisely
the type of project that meets the criteria for a deviation. Therefore, failure to grant the
applicant’s request would result in an undue hardship

* NOTE [ HAVE ATTACHED ADDITIONAL CRITERIA (ATTACHMENT #1)
THAVE ALSO ATTACHED A COPY OQF THE FINDINGS OF THE PLANNING COMMISSION MADE ON 3/1/07 (ATTACHMENT#2)

*TOGETHER THESE ARE ALL OF THE FINDINGS THAT NEED TO BE MADE PURSUANT TO THE CITY ATTORNEY'S
MEMORANDUM.

*PLEASE NOTE THAT ADDITIONAL CRITERIA #3 IS SUBSTANTIALLY THE SAME FINDING AS PLANNING COMMISSION
SENSITIVE LANDS FINDING #2

*PLEASE NOTE THAT ADDITIONAL CRITERIA #4 1S SUBSTANTIALLY THE SAME AS PLANING COMMISSION SUPPLEMENTAL
FINDING SENSITIVE LANDS DEVIATION FROM FEMA REGULATIONS #1&2.

** NOTE THAT ANY ONE OF THE HARDSHIP CRITERIA BELOW (NOS. 2A - E), WILL IS SUFFICIENT TQ SHOW A HARDSHIP.
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- ATTACHMENT#1

ADDITIONAL DEVIATION CRITERiA PURSUANT TO COUNCIL POLICY 600-14
AND 44CFR 60.6(A)

After due consideration of the following four criteria, and balancing the hardship of the
applicant with the purpose of the deviation guidelines, the City Council upon showing of good

~ cause hereby Confirms the 17 Findings made by the Planning Commission March 1, 2007 on
project 51076, Coastal Development Permir # 147134, site development permit #. 389939 which
attached hereto as attachment #2.

1. Good and sufficient cause exists to grant deviation;

Good and sufficient cause exists because there are no alternative designs that are more
appropriate. Pursuant to NFIP Ordinance administration unit 7-50, guidelines for deviations exist
“to screen out situations in which alternatives to variances are most appropriate”. Here there are
none, (Finding 2A below ig hereby incomorated by reference). The fiood area involved isa
minor one with low velocity floods. The property is a small unique lot and meets all the physical
criteria for a Deviation from FEMA regulations. The new design is Safe and will replace an
existing unsafe structure where all habitable areas are below the base flood elevation. All other
necessary findings have been made and the project and its deviation has been well vetted by the
City Engineer, staff and the Planning Commission.(see Planning Commission resolution

unanimously approved March 1, 2007 - attachment #2).

2. Failure to grant a deviation would result in exceptional hardship to the applicant:

+ A. The subject property is a legally developable lot that is significantly substandard by both the
current minimum arca requirement and dimensional criteria of the land development code for
parcels within the RM2-4 zone. The minimum lot area on which RM2-4 regulations are -
predicated is 6000 square-feet. Likewise, the minimum lot width is 50 feet and the minimum

~ depth is 90 feet. By comparison, the Stebbins property is only 2500 square feet in total area with
a lot width of 25 feet. Based on the limitations due to the substandard lot size there are few, if
any design alternatives which would allow for a reasonable use of the property. Any alternative
design without a deviation would require that the lowest habitable floor be 3'10" above grade.
The top of the garage would be over 7 feet and would reduce the habitable space by the size of
the garage. The resulting offset would create significant design problems. The resulting

~ elevation would be a large rectangular cube. _

Therefore, alternative designs of comparable or even lesser size would not provide the
articulation, offsetting planes and architectural interests recommended in the Ocean Beach
Precise Plan and the land development code and could.not be approved. This creates an
exceptional hardship.
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B. Exceptional hardship exists because the existing structure should be considered in
noncompliance with FEMA standards and the City of San Diego Land Development Code
because the first floor is currently two feet below the Base Flood Elevation. To the extent that a
flood risk exists, this property in its present state is potentially dangerous to its occupants.
Whereas, in the proposed design the entire habitable floor is flood proofed above the base flood
elevation per FEMA guidelines. Therefore, allowing a deviation for flood proofed below grade
parking is less of a nonconforming condition than maintaining an obsolete structure where all
habitable area is 2 feet below the base flood elevation.

C. Exceptional hardship exists because the existing structure is dilapidated as is the rest of the
block. The flood risks are relatively minor because the entire block property is encircled by a
flood zone x (no special building rules apply for this type of zone and properties are generally not
at risk from flood). This zone is not subject to tidal or river flooding,

The characteristics of the Flood Zone A applicable to this property is theoretical flooding of low
velocity and shallow depth with long warning times. The lot is small and substandard and meets
all the physical criteria stated in the FEMA guidelines for deviation. The record indicates that
this flood zone is created by a deficiency of the city storm drain system in a theoretical 100 year
storm; it would be an unjust and exceptional hardship to deny the property owner the

PRSIV RPN S U AR o M SO Sy
UPPULLULILY 10 UUlid d salvd oudviiie.

D. The purpose of the regulation regarding underground parking in residential structures is public
safety. Specifically, hurricane prone communities floods combine with hurricane force winds
capable of removing structures from foundations; the concern is that homeowners will “shelter in
place” and think the basement is safe. This is the rationale for discouraging below grade parking
in residential buildings, This rationale does not apply in San Diego where hurricanes do not form
and have not been confirmed in recorded history. Accordingly, even in a 100 year flood event,
there would be no tendency to shelter in the basement. In this [imited instance, the rationale for
the regulation is very weak or does not apply. Therefore, when balancing the purpose of the
regulation with the hardship of the apphcant the unique characteristics of the land (as described
above and elsewhere on the record), the cause of the potential flooding and the charactenstlcs
thereof, heavily favor of the-applicant.

E. When balanced against the purpose of the ordinance and the lack of risk to the public, a
hardship finding is justified in the peculiar circumstances of the appellant’s land. Furthermore, a
denial of this deviation would constitute a hardship on the property owner because it would limit
or eliminate his ability to develop and improve this dilapidated and unsafe property in a
reasonable manner with a new structure that conforms to the extent possible with the land
development code and at a bulk and scale consistent with the Ocean Beach Precise Plan. All
habitable space is one foot above BFE pursuant to guidelines. The below grade parking area is
flood proofed and will significantly reduce and probably eliminate any risk of flood damage,
enhance the surrounding community and provide much needed off street parking on a
substandard lot. : :
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3. Granting the deviation does not result in increased flood heights, additional threats to public
safety. extraordinary public expense. create nuisances. cause fraud on or victimization of the

public. or conflict with existing laws or ordinances.

The proposed development including the flood proofed basement garage is taking place in the
100 year flood plain and not within the flood way. The site is currently developed and the new
construction will occupy substantially the same footprint as the old structure. The permit as.
conditioned shall require the owner to flood proof all structures subject to inundation. The owner
shall bear all costs of flood proofing, and there will be no expense to the city. The owner will
record a covenant not to occupy the basement so there will be public record and notice to any
future owner that the basement area is for parking only.

The city Engineer has determined that the deviation to allow the structure to be built under the
BFE rather than 2'0" as required by the land development code will not cause an increase in flood
height. The elevation requirement is for the protection of structures and its contents. Lessening
" the requirement does not result in additional threats to public safety, extra-ordinary public
expense, or create a public nuisance.

..;:.:n ol-,c qr\n-d ‘-n-‘rnv-rl 0 uﬁ'—'nw-l rnl!of“

The proposed development is taking place in Flood Zone A . The Land Development Code
requires the lowest floor including basement to be elevated 2 feet above base flood elevation.
FEMA requires the lowest floor to be elevated one foot above BFE. The project requests a
deviation for a below grade parking and storage area which will be dry flood proofed one foot
above BFE in accordance with FEMA technical bulletin 3-93. This requires a deviation.

The deviation is necessary because the lot is substandard and in order to build a modest structure
(1750 sq. ft.), the parking area must be located below ground so that it may be excluded from the
FAR; this area will be only for parking, storage and access to the house. No habitable area will be
below BFE. All other aspects of this house comply precisely with all other applicable provisions
of the land development code.
~ Potential flooding in this area is not from the river or from the ocean. Any flooding is theoretical

and would possibly occur in a 100 year event due to the inadequacy of the storm drain system.

Hydrology indicated this flooding would be slow, low velocity and with long waming times.
Nevertheless, all habitable portions of the property will be protected one foot above BFE and the
non habitable portions below will be dry flood proofed.
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Findings :
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PLANNING COMMISSION
RESOLUTION NQ. PC-XXXX
COASTAL DEVELOPMENT PERMIT NO. 147134
SITE DEVELOPMENT PERMIT NO. 389939
STEBBINS RESIDENCE [MMRP]

WHEREAS, DAVID STEBBINS, Owner/Permittee, filed an application with the City of San
Diego for a permit to demolish an existing one-story duplex, and construct a new, three-story
single family residence above basement garage (as described in and by reference to the approved
Exhibits "A" and corresponding conditions of approval for the associated Permits No. 147134

and 389939), on portions of a 0.057-acre site;

WHEREAS, the project site is located at 5166 West Point Loma Boulevard in the RM 2-4 Zone,
Coastal Overlay Zone (appealable-area), Coastal Height Limit Overlay Zone, First Public
Roadway, Beach Parking Impact Overlay Zone, Airport Approach Qverlay Zone, Airport
Environs Overlay Zone, and the 100-year Flood-plain Overlay Zone, within the Ocean Beach

Precise Plan and Local Coastal Program Land Use Plan;

WHEREAS, the project site is legally described as Lot 14, Block 90 of Ocean Bay Beach Map
No. 1189,

WHEREAS, on February 8, 2007, the -Planning Commission of the City of; San Diggo considered
Coastal Development Permit No. 147134, and Site Development Permit No. 3899% pursuant to
the Land Development Code of the City of San Diego; NOW, THEREFORE,

BE [T RESOLVED by the Planning Commission of the City of San Diego as foilows:

That the Planning Commission adopts the following written Findings, dated Fébruary 8, 2007.

FINDINGS:

Coastal Development Permit - Section 126.0708

"~ 1. The proposed coastal development will not encroach-upon any existing physical access
way that is’ legally used by the pubhc or any proposed pubhc accessway | |denuﬁed ina -
Local Coastal Program land use plan- and the proposed coastal development will enhance
and protect public views to and along the ocean and other scenic coastal areas as specified

in the Local Coastal Program land use plan.

All development would occur on private property, and would be within the 30-foot coastal height
limit. Additionally, the proposed project will not encroach upon any adjacent existing physical
access way used by the public nor-will it adversely affect any proposed physical public accessway
identified in the Local Coastal Program Land Use Plan. The subject property is not located
within or near any designated public view comidors. Accordingly, the proposed project will not
impact any public views to or along the ocean or other scenic coastal areas as specified in the

Local Coastal Program Iand use plan.
' Page 7of 16
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2.  The proposed coastal development will net adversely affect environmen tally
sensitive lands.

The project requires a Site Development Permit due to the presence of Environmentally Sensitive
Lands. The project proposes the demolition of an existing one-story, duplex and the construction
of a2 new three-story above basement single family residence. The City of San Diego conducted a
complete environmental review of this site. A Mitigated Negative Declaration has been prepared
for this project in accordance with State of California Environmental Quality Act (CEQA)
guidelines, which preclude impact to these resources and Mitigation Monitoring and Reporting
Program (MMRP) would be implemented to reduce potential historical resources {archaeology)
impacts to a level below significance. Mitigation for archaeology was required as the project is
located in an area with a high potential for subsurface archaeological resources. The project site
is a relatively flat contains an existing structure, which 1s located approximately 8 feet above
mean sea level (AMSL). The project site is not located within or adjacent to the Muli-Habitat
Planning Area (MHPA) of the City’s Multiple Species Conservation Program. The project site is
located within an existing wbanized area. The proposed project was found to not have a
significant effect on the environment. Therefore, the proposed coastal development will not

adversely affect environmentalty sensitive tands.

3. The broposed coastal development is in conformity with the certified Local Coastal
Program iand use pian and compiies with aii reguiations of the ceriified impiemeniation
Program.

City staff has reviewed the proposed project for conformity with the Local Coastal Program and
has determined it is consistent with the recommended land use, design guidelines, and
-development standards in effect for this site per the adopted Ocean Beach Precise Plan and Local
Coastal Program Land Use Plan which identifies the site for multi-family residential use at 15-25
dwelling units per acre, the project as proposed would be constructed at 17 dwelling units per

acre.

The proposed development is to demolish an existing one-story, duplex and construct a new
three-story above basement garage. The new structure will be constructed within the 100 Year
Floodplain (Special Flood Hazard Area), and has a Base Flood Elevation of 9.6 feet mean sea
level. The restrictions on development within the floodplain require that the lowest floor,
including basement to be elevated at least 2 feet above the base flood elevation in accordance
with San Diego Municipal Codc (SDMC) section-§143.0146(C)(6), while the Federal Emergency
Management Agency (FEMA) requires that the finished floor elevation be at one 6r more feet
above the base flood elevation (BFE). This project is requesting a Site Development Permit to
allow a deviation to permit development of the residential structure, to be at 7.1 feet below the

Base Flood Elevation.

Staff supports the proposed deviation due to the development limitations of the site and the
flood-proofing conditions that would be applied to the permit to construct the lower level below
the Base Flood Elevation. The deviation request will not increase the overall structure height,

mass, and setbacks.

Page 8 of 16
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The proposed development is located in an area designated as being between the first public road
and the Pacific Ocean, therefore views to the ocean shall be preserved. A visual corridor of not
less than the side yard setbacks will be preserved to protect views toward Dog Beach and the San
Diego River. In addition, this area is not designated as a view corridor or as a scenic resource.
Pubiic views to the ocean from this location will be maintained and potential public views from
the first public roadway will not be impacted altered by the development. Accordingly, the
proposed project will not impact any public views to or along the ocean or other scenic coastal
areas. The project meets the intent of the guidelines for the Coastal Overlay and Coastal Height
Limitation Overlay zones, and the Ocean Beach Precise Plan and Local Coastal Program
Addendum. Therefore, the proposed coastal development would conform with the certified
Local Coastal Program land use plan and, with an approved deviation, comply with all
regulations of the certified Implementation Program.

4.  For every Coastal Development Permit issued for any coastal development between
the nearest public road and the sea or the shoreline of any body of water located within the
Coastal Oveérlay Zone the coastal development is in conformity with the public access and
public recreation policies of Chapter 3 of the California Coastal Act.

The proposed development is to demolish an existing one-story, duplex and construct a new
three-story above basement garage. The subject property is designated as being between the first

public road and the Pacific Ocean within the Coastal Overiay Zone.

The proposed project site backs up to and is adjacent to the Ocean Beach Park, designated in the
Local Coastal Program as a public patk and recreational area. Public access to the park area is
available at the end of Voltaire Street and West Point Loma Boulevard. All development would
occur on private property; therefore, the proposed project will not encroach upon the existing
physical access way used by the public. Adequate off-street parking spaces will be provided on-
- site, thereby, eliminating any impacts to public parking. The proposed coastal development will
conform to the public access and public recreation policies of Chapter 3 of the California Coastal

Act.

Site Development Permit - Section 126.0504(a)

1. The proposed development wil! not adversely affect the applicable land use plan;

The proposed development is to demolish. an existing one-story, duplex and construct a new
three-story above basement garage. The project is within the 100-year floodplain, and is
therefore within the Environmentally Sensitive Lands, requiring a Site Development Permit for
the deviation to the Special Flood Hazard Area, per the City's Environmentally Sensitive Lands
Regulations (SDMC Section 143.0110 Table 143-01A). The project is located in the appealable
Coastal Overlay Zone requiring a Coastal Development Permit. The proposed development is
located between the shoreline and the first public roadway; therefore views to the ocean shall be
preserved. This project is located in the RM-2-4 Zone. The RM-2-4 Zone permits a maximum
. density of 1 dwelling unit for each 1,750 square feet of lot area. The project is in conformance
with the underlying zoning, and conforms to the required floor area ratio, parking and setbacks.
The proposed development will adhere to the required yard area setbacks pursuant 1o the Land
Development Code. A Deed Restniction is a condition of approval to preserve a visual corridor

Page 9 of 16
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of not less than the side yard setbacks, in accordance with the requirements of San Diego
Municipal Code Section 132.0403(b). The building will be under the maximum 30-foot Coastal

Height Limit allowed by the zone.

The proposed project meets the intent, purpose, and goals of the underlying zone, and the Ocean
. Beach Precise Plan and Local Coastal Program Addendum. Therefore, the proposed
development will not adversely affect the applicable land use plan.

2. The proposed development will not be detrimental to the public héalth, safety, and
welfare;

The proposed development is to demolish an existing one-story, duplex and construct a new
1,749 square-foot, three-story single-family dwelling unit above an 819 square-foot basement
garage resulting in a 2,565 square-foot structure, hardscape, landscape on a 2,500 square-foot
site. The present units 10 be demolished may contain asbestos and lead-based paint and it could
potentially pose a risk to human heath and public safety. All demolition activities must be
conducted in accordance with the San Diego County Air Pollution Control District (SDAPCD)
and the California Code of Regulations Title 8 and {7 regarding the handling and disposal of
asbestos-containing materials and lead-based paints. Therefore, special procedures during
demolition shall be followed. As a condition of the permit, Notice is to be provided to the Air

Poltution Control Districi prior to demolition. Failure to meet these requ:rements would result in

the issuance of a Notice of Violation.

The permit as conditioned, shall floodproof all structures subject to inundation. The

floodproofed structures must be constructed to meet the requirements of the Federal Insurance

Administration’s Technica) Bulletin 3-93. The permit conditions added, to flood-proof the

basement garage to the required height above grade, have been determined necessary to avoid

potentially adverse impacts upon the health, safety and general welfare of persons residing in the

area. All site drainage from the proposed development would be directed away from the adjacent
. properties into existing public drainage system located on West Point Loma Boulevard via a

sump pump and sidewalk underlain.

Based on the above, human health and public safety impacts due to the demolition of the existing
structure on site would be below a level of significant, and 2 Notice to the SDAPCD is required
and would be added as a permit condition. Thereiore, the proposed developmenl will not be
detrimental to the pubhc health, safety and welfare _ :

3." The proposed development will comply with the regulations of the Land Development
Code;

The proposed development includes the demolition of an existing single-level, 1,250 square-foot
duplex residence and construction of a new 1749 square-foot three-level single dweliing unit
with a subterranean parking garage. The project area is mapped within the 100 Year Floodplain
(Special Flood Hazard Area), and has a Base Flood Elevation of 9.6 feet mean sea level. The
restrictions on developmerit within the floodplain require that the lowest floor, including
basement to be elevated at least 2 feet above the base flood elevation in accordance with San
Diego Municipal Code (SDMC) section §143.0146(C)(6), while the FederaI Emergency

Page 10of 16
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Management Agency (FEMA) requires that the finished floor elevation be at one or more feet
above the base flood elevation (BFE), which would effectively render the ground ficor
uninhabitable for most properties in this area. In addition, the lot is sub-standard in that it is only
2,500 square feet in area where the mimmum lot size allowed by the zone is 6,000 square feet.
Additionally, the RM-2-4 zone requires that 25 percent of FAR be utilized for parking, unless the
parking is provided underground. Therefore, the project is requesting a deviation to allow
development of the residential structure, to be at 7.1 feet below the Base Flood Elevation. All
structures subject to inundation shall be flood-proofed, and must be constructed to meet the
requirements of the Federal Insurance Administration's Technical Bulletin 3-93.

An approved Site Development Permit would allow the deviation and would be consistent with
the Land Developemnt Code. Thus, the proposed project meets the intent, purpose, and goals of
the underlying zone, and the Ocean Beach Precise Plan and Local Coastal Program Addendum,
and complies to the maximum extent feasible with the regulations of the Land Development
Code. Therefore, the proposed development will not adversely affect the applicable land use

plan.
Supplementatl Findings, Environmentally Sensitive Lands{b}

1.  The site is physically suitable for the des:gn and siting of the propesed development

znd the --’:="‘“........ will result in mdnimun disturbance to envir uulnenlauy sensiiive

saaaia sEaw

jands;

The project site is immediately south of the San Diego River mouth outfall at the Pacific Ocean
and located within the 100 year floodplain and is therefore considered environmentally sensitive
land, requiring a Site Development Permit for the deviation to the Special Flood Hazard Area.
However, the previous site grading and construction of the existing duplex have compietely
disturbed the site. The property is relatively flat and does not include any sensitive topographical
or biological resources. The site is neither within nor adjacent to Multi-Habitat Planning Area
(MHPA) lands. A Mitigated Negative Declaration dated November 2, 2006, has been prepared
for this project in accordance with State CEQA guidelines, and a Mitigation, Monitoring and
Reporting Program is required for Archaeological Resources to reduce any potential impacts to
below a level of significance.

A geotechnical analysis was prepared to address the liquefaction issue. This report concluded
that the site is considered suitable for the proposed development provided thc conditions in'the
Geotechnical Investigation Report are implemented. Therefore, the site is physically suitable for
the design and siting of the proposed development and the development will result in minimum
disturbance to environmentally sensitive lands.

2. The proposed development will minimize the alteration of land forms and will not
result in undue risk from geologic and erosionzl forces, flood hazards, or fire hazards;

The proposed project will be sited on a 2,500 square-foot, developed lot. The majority of the site
is retatively flat at 8 feet above MSL across an approximately 25 foot x 100 foot lot. The -
proposed development surrounded by existing residential development, within a seismically
active region of California, and therefore, the potential exists for geologic hazards, such as
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earthquakes and ground failure. Proper engineering design of the new structures would minimize
potential for geologic impacts from regional hazards.

On site grading would occur for excavation of the building foundation and basement. The
subterranean garage, which would have a depth of 6 feet below existing grades, would be at Jeast
two feet below the high groundwater table. However, the subject site is no greater danger from
flooding than the adjacent, already developed sites and the proposed design mitigates potential
flood related damage to the principal residential structure by raising the required living space
floor area above the flood line per FEMA requirements, and flood-proof all structures subject to
inundation in accordance with Techmnical Bulletin 3-93 of the Federal Insurance Administration.
Therefore, the proposed development will not result in undue risk from geologic and erosional

forces, flood hazards, or fire hazards.

3. The proposed deveiopment will be sited and designed to preveht adverse impacts on
any adjacent environmentally sensitive lands;

The project site is within the 100 year floodplain and is therefore considered environmentally
sensitive land. However, the previous site grading and construction of the existing duplex have
completely disturbed the site. The property is relatively flat with an elevation of 8 feet above
mean sea level and does not include any sensitive topographical or biological resources. The site
is neither within nor adjacent to Muiti-Habitat Fianning Area (MHFPA) lands. A Mitigated
Negative Declaration dated November 2, 2006, has been prepared for this project in accordance
with State CEQA guidelines, and a2 Mitigation, Monitoring and Reporting Program is required
for Archaeological Resources to reduce any potential impacts to below a level of significance.
Thus, with the impiementation of the conditions in the Geotechnical Investigation the proposed
project should not adversely affect environmentally sensitive lands.

4. The proposed development will be consistent with the City of San Diego’s Multiple
species Conservation Program (MSCP) and subarea plan;

The project proposes the demolition of the existing duplex and construction of a three-{evel
single dwelling unit with a subterranean parking garage. The project site is south of, but not
adjacent to, the Multiple Species Conservation Program (MSCP), Multiple Habitat Planning
Area (MHPA) of the San Diego River floodway. Therefore, the project does not need to show
consistency with Multiple Species Conservation Program Subarea Plan.

5. The proposed development will not contribute to the erosion of public beaches or
adversely impact local shoreline sand supply; and

The subject property is located approximately 450 feet away from the edge of the public beach,
and is separated from the shoreline by a city parking lot. All site drainage from the proposed
development would be directed away from the adjacent properties into existing public drainage
system located on West Point Loma Boulevard via a sump pump and sidewalk underiain.
Therefore, the proposed development will not contribute to the erosion of public beaches or

adversely impact local shoreline sand supply.
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6. The nature and extent of mitigation required as a condition of the permit is
reasonably reiated to, and calculated to allevxate negative impacts created by the proposed

development.

The project proposes the demolition of the existing duplex and construction of a three-level
single dwelling unit with a subterranean parking garage. An environmental analysis was
performed and Mitigated Negative Declaration (MND) No. 51076 was prepared, which would
mitigate potentially significant archaeological resource impacts to below a level of significance.
The MND also discusses the location of the project being within the 100-year floodplain of the
San Diego River according to the Federal Emergency Management Agency (FEMA) map. The
permit and MMRP prepared for this project include conditions, environmental mitigation
measures, and exhibits of approval relevant to achieving compliance with the applicable
regulations of the Municipal Code in effect for this project. These conditions have been
determined necessary to avoid potentially adverse impacts upon the health, safety and general
welfare of persons residing or working in the area. These conditions include requirements
pertaining to landscape standards, noise, lighting restrictions, public view, public right of way
improvements, flood-proofing the structure and raising the habitable space above flood line,
which provides evidence that the impact is not significant or is otherwise mitigated to below a
level of significance. Therefore, the nature and extent of mitigation required as a condition of the
permit is reasonably related to, and calculated to alleviate, negative impacts created by the

proposed development.

Supplemental Findings, Environmentally Sensitive Lands Deviations(c)

1. There are no feasible measures that can further minimize the potential adverse affects
on env:ronmentally sensitive lands; and

The project area is mapped within the 100-year floodplain and the restrictions on development
within the fioodplain require that the first floor be 2 feet above the base flood elevation. The
sub-standard lot of 2,500 square feet is less than 42% of the minimum area required for a legal
lot in the RM-2-4 zone. These conditions and the fact that 25 percent of the 0.70 floor area ratio
(FAR) allowed by the zone is required 1o be used for parking, unless the parking is provided
underground, ed the applicant to provide an underground garage that will be flood proofed
according to the requirements of the Federal Emergency Management Agcncy (FEMA) in order
to-avoid havmg part of the ground ﬂoor level devoted to parking, which, in turn, would have
drasncally reduced habitable space. The project proposal includes a modest increase in square
footage from 1,250 to 1,749 and to allow for development to be below the base flood elevation.
Raising the finished floor elevation two feet above the BFE will not change the situation with
regard to any adverse effects. The property is protected by a levee from floods that may come
from the San Diego River. Any flooding would be of a low velocity and shallow and more likely
from run off from the hill above Ocean Beach than from the river or the ocean.

Building the structure below the BFE or two-feet above, will not have implications to
environmentally sensitive lands, therefore there are no feasible measures that can further
minimize the potential adverse affects on environmentally sensitive lands.
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2. The proposed deviation is the minimum necessary to afford relief from special
circumstances or conditions of the land, ot of the applicant’s making

The proposed development is taking place within the 100 Year Floodplain (Special Flood
Hazard Area), and the proposed new development is not in conformance with SDMC section
§143.0146(C)(6) which requires a development within a Special Flood Hazard Area 1o have the
lowest floor, including basement, elevated at least 2 feet above the base flood eievation. The
Federal Emergency Management Agency (FEMA) requires that the finished floor elevation be at
one or more feet above the base flood elevation (BFE). This project s requesting a deviation to
allow development of the residential structure, to be at 7.1 feet below the Base Flood Elevation.
The subterranean garage, which would have a depth of 6 feet below existing grades, would be at
least two feet below the high groundwater table. However, all structures subject to inundation
shall be flood-proofed and meet the requirements of the Federal Insurance Administration's
Technical Bulletin 3-93. The proposed basement parking area is the minimum necessary to
exclude the parking from the FAR, to allow for a reasonably sized residence on this sub-standard
lot. In addition, the applicant states that there is hydrological evidence that flooding if any that
may occur in a 100 years flood event would be minor and easily handled by the proposed flood
proofing. The property is protected by a levee from fioods that may corne from the San Diego
River. Flooding in this area wouid be due to lack of capacity of the storm water system.
Flooding in a 100 year event in this area is very low velocity (ponding only) does not come from
the river or the beach as is commonly believed but from run off from the streets on the hill above
ocean beach. Additionally, there is evidence that recent and significant storm water repairs in
this area should significantly reduce the already low risk. The proposed BFE will not have an
adverse effect on environmentally sensitive lands and provide the minimum necessary to afford

relief from special circumstances or conditions of the iand.

Supplemental Findings. Environmentaily Sensitive Lands Deviation from Federal

Emergency Management Agency Regulations{d}

1.  The City engineer has determined that the proposed development, within any
designated floodway will not result in an increase flood levels during the base flood

discharge;

The proposed development including the flood-proofed basement garage is taking place within
the 100 Year Floodplain and not within the Floodway. Therefore, this finding is not applicable

to the subject project.

2.  The City engineer has determined that the deviation would not result in additional
threats to the public safety, extraordinary public expense, or create a public nuisance.

The proposed development is to demolish an existing one-story, duplex and construct a new
1,749 square-foot, three-story single-family dwelling unit above an 819 square-foot basement
garage. The permit as conditioned, shall flood-proof all structures subject to inundation. The
owner shail bear all costs of flood-proofing, and there will be no expense to the city.
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The City Enginecer has determined that the deviation to allow the structure to be built under the
BFE rather than 2°-0” above as required by the Land Development Code will not cause an
increase in the flood height. The elevation requirement of the Land Development Code is for the
protection of the structures and Its contents. Lessening that requirement does not result in
additional threats to public safety, extraordinary public expense, or create a public nuisance.

BE IT FURTHER RESOLVED that, based on the findings hereinbefore adopted by the Planning
Commission, Coastal Development Permit No. 147]34 and Site Development Permit No.
389939 are hereby GRANTED by the Planning Commission to the referenced QOwner/Permittee,
in the form, exhibits, terms and conditions as set forth in Permit No. 147134/389939, a copy of

which is attached hereto and made a part hereof.

LATLA ISKANDAR
Development Project Manager
Development Services :
Adopted on: February 8§, 2007
Job Order No. 42-3454

cc: Legislative Recorder, Planning Department
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=0, Gory, Hargreaves & Savitch LLP

Evelyn F. Heidelberg
Direct Dial: (619) 525-3804
F-mail: efh@procopto.com

‘Personal Fax: (619) 398-0134

August 14, 2007

BY HAND

" Honorable Members of the City Council
City of San Diego
City Administration Building
202 "C" Street
San Diego, CA 92101-3862

Re:  Appeal of Planning Commission’s Decision to Approve Siie Development Permit
and Coastal Development Permit for the Stebbins Residence -- Project No. 51076
(September 4, 2007)

Dear City Council Members:

On behalf of our client, appeliee Mr. David Stebbins, we submit a response to the City
Attorney’s Memorandum MS 59, dated June 13, 2007 (*City Attomney’s Memo™), in which the
City Attorney asserts that certain findings required by the Federal Emergency Management
Agency (“FEMA™) need to be made in order to approve a Site Development Permit (“SDP”) for
the referenced project (“Project™). (A copy of the City Attorney’s Memo is attached for your
reference as Exh. A.) As set forth below, the City Attorney’s opinion is incorrect as a matter of

faw.
Executive Summary

Among the 17 findings made by the Planning Commission to support issuance of an SDP
and a Coastal Development Permit are four required specifically to support a deviation for the
Project from the Land Development Code’s Supplemental Requirements for Special Flood
Hazard Areas. The project requires a deviation from a Supplemental Requirement that the first
floor of a structure have the lowest floor (including basements) elevated at least two feet above
the base flood elevation. Due to an extremely small lot and restrictive FAR requirements, the
only feasible design that meets the zoning requirements necessitates placing a water-proofed

garage below-grade.

{
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Honorable Members of the City Council
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The City Attorney has taken the position that the Land Development Code “on its fact
[sic] incorporates by reference the [additional] requirements of 44 CFR Section 60.6(a)” and that
as a consequence two additional findings need to be made to support the deviation. But nowhere
in the Land Development Code (“L.DC™) are such requirements expressly incorporated by
reference. The City Attormey’s argument 1s based on an interpretation of the LDC that violates a
fundamental principle of statutory construction. The City Attorney argues that a provision in one
section of the LDC specifying development regulations for special flood hazard areas (in which
it is stated that “The following development regulations and all other applicable requirements
and regulations of FEMA apply ... ." [SDMC § 143.0145(d)]) carries over and is somehow
incorporated into an entirely different section of the LDC which specifies supplemental findings
that must be made for a deviation from those development regulations. SDMC §§
143.0150(a)&(b) (requiring that findings required by SDMC §§ 126.0504(c)&(d) be made). The
City Attorney’s argument violates the “settled rule of statutory construction that a special statute
dealing with a particular subject controls and takes priority over a general statute.” Pinewood
[nvestors v. City of Oxnard, 133 Cal. App- 3d 1030, 1041 (1982). As applied to the facts here,
this principle means that if City Council in adopting provisions requmng that specific findings be
" made 10 suppon deviations from flood regulations had intended to incorporate FEMA
regulations, it would have said so in the LDC provisions governing deviations not in the LDC
provisions governing the regulations from which deviations may be necessary.

The City Attorney’s argument is also premised on the incorrect assertion that Council
Policy 600-14, which calls for the two additional findings to be made, somehow “trumps™ the
LDC regulations. Such a position is at odds with the stated purpose of the LDC, the Council’s
Policy No. 000-01, and fundamental principles of due process.

Regulatory Background

The Project site is considered “environmentally sensitive™ solely because it is Jocated
within the 100-year flood plain.! The Planning Commission’s fi ndings acknowledge that any
flooding in this area ‘would be due to lack of capacity of the storm water system. “Flooding in a

100 year event in this area is very low velocity (ponding only) [and] does not come from the
[San Diego] [R]iver or the beach as is commonly believed but from runoff from the streets on the

hill above [{O}cean [Bleach. Additionally, there is evidence that recent and significant storm
water repairs in this area should significantly reduce the already low risk.” (Planning

Commission Resolution, at page 14},

_ The Project required an SDP solely because one of the Supplemental Regulatibns for
Special Flood Hazard Areas requires that a structure have the lowest floor (including basements)

! As set forth in the staff report to Councii dated May 16, 2007, “[t}he site does not include any sensitive
:opographlcal or biological resources and is neither within or adjacent to Muln Habitat Planning Area (MPHA)

tands.” Report No. 07-091, at page 4.
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elevated at least two feet above the base flood elevation. San Diego Municipal Code (*SDMC™)
§ 143.0146(c)(6). The Project requires a deviation from that requirement because water-proofed
parking is partially below grade, with the living space above. This design was necessary because
the lot is very small (only 2,500 square feet). and the applicable zoning (RM-2-4) allows a Floor
Area Ratio (“FAR™} of only 0.7 and requires that 25 percent of the permitted FAR be used for
parking unless parking is provided underground. If part of the first floor (i.e., above two feet
above base flood elevation) had to be devoted to parking, the habitable space of the unit would
be very smalil. These regulatory constraints probably explain why the existing modest and
dilapidated structures along this block, built in the mid-1950s, have not been redeveloped. As it
is, with the water-proofed parking below-grade, the Project is still quite small by contemporary
standards, consisting of livable space of only 1,749 square feet plus the 816 square foot garage.

Pursuant to the LDC, a deviation from Section 143.0146(c)(6) requires that findings be
made pursuant to Section 126.0504(c) and (d). (See SDMC § 143.0150(a) & (b).) Such findings
are in addition to the findings required for all SDPs, for SDPs for projects located on
Environmentally Sensitive Lands and for Coastal Development Permits (*CDPs™) pursuant to
Sections 126.050(a), 126.050(b) and 126.0708, respectively. To satisfy these various authorities,
seventeen (17) findings need to be made, and the Planning Commission has made each of these
required findings, and each finding is supported by substantial evidence.

The City Attorney's Position Is Incorrect As a Matter of Law in Arguing that the FEMA
Standards for Deviations Are Incorporated Into the Land Development Code and that in
Making the Required Findings, the FEMA Standards Must Be Addressed

The City Attorney’s Memo does not dispute that the referenced 17 findings must be
made.’ Rather, the City Attorney’s Memo asserts that “the LDC on its fact [sic] incorporates by
reference the requirements of 44 CFR Section 60.6(a).” City Attorney’s Memo, at page 6. The
City Attorney is incorrect: the Land Development Code does not, on its face, incorporate by
reference the referenced FEMA standards, which identify certain procedures for communities to

follow when grantmg a vanance

At issue is an obscure provision appearing not in the main body of FEMA regulations,
but rather in one of several voluminous appendices to the National Flood Insurance Program
regulations. 44 CFR Section 60.6.(a) is found in Appendix E, a copy of which is attached as
Exh. B. Specifically, the import of the City Attorney’s Memo is that in addition to the 17
detailed findings made by the Planning Commission, the Planning Commission was obligated
also to make one “showing™ and one “determination™ that the variance was approved upon a
showing of good and sufficient cause, and that failure to grant the deviation would result in

2 The City Attorney’s Memo addresses only the 14 findings that must be made for an SDP, and does not
address the three additional findings that must be made for a C[JP pursuant to Section [26.0708.
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exceptional hardship to the applicant. See 44 CFR § 60.6(a)(3)(i)&(ii), at Exh. B, page E-23.3
The Planning Commission’s 17 findings themselves demonstrate that there was “good and
sufficient cause” for granting the deviation, although those precise words do not appear per se in
the 17 findings. Sufficient evidence 10 support a determination that failure to grant the deviation
would result in exceptional hardship is before you in consideration of this appeal, but it is Mr.
Stebbins’ contention that the City Attomey’s position that the Planning Commission’s findings

are insufficient is incorrect as a matter of law.

To support its position, the City Attorney’s Office cites Section 143.0143(d). Section
143.0145 sets forth “Development Regulations for Special Flood Hazard Areas,”™ which sets
forth the technical requirements applicable to developments proposed for special flood hazard
areas as mapped by FEMA. Subsection (d), on which the City Attorney relies, states *[t]he
following development regulations and all other applicable requirements and regulations of
FEMA, apply to all development proposing to encroach into a Special Flood Hazard Area,
including both the floodway and flood fringe areas or that does not qualify for an exemption
pursuant to Section 143.0110(c) . ..” (emphasis added).

But an entirely separate section of the LDC, Section 143.0150, provides for standards for
granting deviations from Environmentally Sensitive Lands Regulations: as referenced above,
Sections 143.0150(a) and (b) set forth required findings that the Planning Commission must
make for deviations from the Environmentally Sensitive Land regulations generally, and from
the Supplemental Regulations for Special Flood Areas in Section 143.0146, respectively.

Neither Sections 143.0150(a) or (b) reference FEMA standards in any manner, let alone “on their

facle].”

The City Attorney’s argument — that the general statement in a section defining
applicable regulations that “all other applicable requirements and regulations of FEMA apply™ is
incorporated by reference into an entirely different section that specifically identifies standards
for granting deviations from those regulations particular FEMA regulations - defies logic,
~ principles of statutory construction, and constitutional rights to due process.. As a matter of logic
and interpretation of regulations, “[ijtis a settled rule of statutory construction that a spec:al ’
statute dealing with a particular subject controls and takes priority over a general statute.”
Pinewood Investors v. City of Oxnard, 133 Cal. App. 3d 1030, 1041 (1982). Applied to the
regulations at issue, this principle means that the provision in the general regulation (stating that
“all other applicable requirements and regulations of FEMA apply” (Section 143.0110(c)) does
not carry over or apply to the specific regulations establishing the criteria and findings for
deviations from the Supplemental Regulations for Special Flood Areas in Section 143.0150(b).
Moreover, the section setting forth the findings that must be made pursuant to Section
143.0150(b) is denominated “Supplemental Findings — Environmentally Sensitive Lands

i All of the other standards of 44 CFR § 60.6(a) are met by the |7 findings made by the Planning
Commission.
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Deviation from Federal Emergency Management Agency Regulations.” SDMC § 126.0504(d).
If City Council had intended to incorporate the specific FEMA standards for granting variances
appearing at 44 CFR § 60.6(a), surely it would have so specified in Section 126.0504(d).

In addition, the City Attorney’s argument - that “all other applicable requirements and
regulations of FEMA apply™ in Section 143.0110(¢) means that in determining whether
deviations may be granted pursuant to Sections 126.0504(d) and 143.0150(b) — would not pass
constitutional muster because it 1s void for vagueness. See, e.g., D.J. Curtin, Jr. and C.T. Talben,
Curtin's California Land Use and Planning Law (24" ed. 2004), at 45 (A land use ordinance,
tncluding a zoning ordinance, cannot be so vague or uncertain that a person of common -
intelligence and understanding must guess as to its meaning.”). What are the “other applicable
requirements and regulations of FEMA™? FEMA’s regulations are voluminous and it is not at all
clear to the regulated public which of FEMA’s regulations are applicable. Surely the regulated
public cannot be expected to comb through not only the main FEMA regulations, but all of the
various appendices to the National Flood Insurance Program and guess as to which of those

regulations may be “applicable.”

The City Antorney’s Office Is Incorrect in Asserting that Council Policy 600-14 “T. rum;}s " the
Land Development Code Requirements

In addition to incorrectly asserting that “the LDC on its fact [sic] incorporates by
reference the requirements of 44 CFR Section 60.6(a)[,]” the City Attomey argues that Council
Policy 600-14, which incorporates the two provisions that the City Attorney claims are absent
from the Planning Commission’s findings (a showing of good and sufficient cause for the
deviation and a determination that failure to grant the variance would result in sufficient hardship
10 the applicant) applies to add substantive requirements to the Planning Commission’s necessary
findings in issuing deviations from FEMA Regulations pursuant to Section 126.0507(d). Here,

too, the City Attorney’s Memo is wrong,.

The City Attorney correctly. notes that “ja]fter the Land Development Code {LDC] was
streamilined-and amended in January 2000, reference to Council Policy 600-14 was removed
from the Municipal Code.” City Attorney’s Memo, at page 5. Yet the City Attorney asserts that
despite the removatl of all references to Policy 600-14, it nevertheless applies to the Planning
Commission’s approval of deviations pursuant to Sections 126.0504(d) and 143.0150(b). But by
contrast, many provisions of the LDC reference Council Resolutions that are applicable to
proposed development projects. See. e.g., Editor’s Note following SDMC § 111.1006.* Even

‘ The Editor’s Note following SDMC Section 111.0106 states as follows:
The Land Development Manual includes:
Coastal Bluffs and Beaches Guidelines
Biology Guidelines _
Historical Resources Guidelines
Submittal Requirements for Deviations within the Coastal Overfay Zone
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though Council Policies, such as Policy 600-14, are adopted by resolution. neither Sections
126.0504(d) nor 143.0150(b) reference any of the Resolutions by which Policy 600-14 was
adopted or amended. Accordingly, there is nothing in the LDC to suggest that anything outside
the LDC applies to regulate the findings that need to be made to support a deviation from the
Supplemental Regulations for Special Flood Areas pursuant 1o Sections 143.0150(b) and

126.0504(d).

The City Attorney’s position flies in the face of the stated purposes of the LDC, as well
as the regulated public’s right to know what regulations apply to their proposed projects.
Specifically, the “Purpose of the Land Development Code” is as follows: “The Land
Development Code sets forth the procedures used in the application of land use regulations, the
types of review of development, and the regulations that apply to the use and development of
land in the City of San Diego. The intent of these procedures and regulations is to facilitate fair
and effective decision-making and to encourage public participation.” SDMC § 111.0102.
“Fair” decision-making cannot be accomplished if the applicable rules are not specified for the
benefit of the regulated public. Because by its terms the LDC sets forth the procedures, types of
review and appiicable regutations, if the Councii intended the two FEMA criteria to apply to
deviations from the Supplemental Regulations for Special Flood Areas, it presumably would

_have included such criteria in the LDC. Here, however, as stated above, there is nothing in the
LDC to suggest that anything outside the LDC applies 1o regulate the findings that need to be
made 1o support a deviation from the Supplemental Regulations for Special Flood Areas

pursuant to Sections 143.0150(b) and 126.0504(d).

Moreover, the Council’s Policy on its Policies (Policy No. 000-01) states “Regulatory
policies established by the City Council usually are adopted by ordinance and included in the
Municipal Code. However, other policies also are established which by their nature do not
require adoption by ordinance.” (A copy of Policy No. 000-01 is attached as Exh. C.) Itis
submitted that the interests of fundamental fairness and due process require that all Council
policies imposing land development regulations be adopted by ordinance, or, in the words of
Policy No. 000-01 and consistent with the stated purpose of the LDC, that by their nature,
policies regulating the use of land be adopted by ordinance as part of the LDC, or at minimum be

See RR-292248 for the Coastal Bluffs and Beaches Guidelines of the Land
Development Code; RR-292249 for the Biology Guidelines of the Land
Development Code; RR-292250 for the Historical Resources Guidelines of the
Land Development Code; RR-292251 for the Submittal Requirements for
Deviations within the Coastal Overlay Zone of the Land Development Code,

Thus, the Land Development Code incorporates by reference those applicable regulations and guidelines that do not
appear in the Land Development Code but which have been adopted by Council by resolution.

! 14708.000002/732653.01



000600 - +Procopio

Honorable Members of the City Council
August 14, 2007
Page 7

incorporated in the LDC by specific reference to the resolutions by which such policies were
adopted by Council.

For all of the above-stated reasons, we submit that the City Attorney’s Memo is incorrect
as a matter of law and that the Council may, consistent with the LDC and all other applicable
regulations, reject the appeal and affirm the findings and decisions of the Planning Commission.

Very trPly yours,
AR
Evelyn.F jHeidelberg, of
Procopid: Cory, Hargreaves &
Savitch LLP ~

EFH/hal

ce: Hen, Mavor Jerry Sanders
Mr. Jim Waring
Michael Aguirre, Esq.
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OfTice of
The City Attorney
City of San Diego

MEMORANDUM
MS 59

(619) 533-5800

DATE: June 13, 2007
TO: Honorable Mayor and City Councilmembers
" FROM: City Attorney

SUBJECT: In Relation 10 the Appeal of the Planning Comrﬁission's Decision to Approve the
Issuance of a Site Development Permit for the Stebbins Residence, Project

No. 51076

INTRODUCTION

On March 1, 2007, the Planning Commission approved a Coastal Development Permit {CDP]
and Site Development Permit {SDP), certified the Mitigated Negative Declaration [MND] and
adopted a Mitigation Monitoring and Reporting Program [MMRP] for the Stebbins Residence—
a project involving the demolition of an existing single-story duplex and the construction of a
1.749 square-foot three-story single-family residence on a 2,500 square-foot lot. A Site
Development Permit is needed because the project includes 4 request to deviate from the
applicable Environmentally Sensitive Lands (ESL) Regulations to allow a portion of the new
structure to be located below the base flood elevation for below grade parking (subterranean two-
car garage with storage area). The property is located within a 100 year floodplain and is within
a Special Flood Hazard Area [SFHA]. See San Diego Municipal Code [SDMC]

sections 143.0110 Table 143-D1A, 126.0504(a)(b)(c} & (d) and 143.0150(a) & (b); Staff Report
to Planning Commission, Report No. PC-07-010 {January 30, 2007).

On or about March 14, 2007, the determination of the Planning Commission was appealed to
City Council. A hearing is currently scheduled for June 19, 2007. at which time the City Council
will be asked 1o decide whether to grant or deny the appeal. Pursuant to San Diego Municipal
Code section 112.0508(c), grounds for appeal of this Process Four Decision may include:

I. Facwual Error. The statements or evidence relied upon by the
decision maker when approving, conditionally approving, or
denying a permit, map, or other malter were inaccurate;

2. New Information. New information is available to the applicant or
" the interested person that was not available through that person’s
reasonable efforts or due diligence at the time of the decision;
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3. Findings Not Supported. The decision maker’s stated findings to
approve. conditionally approve, or deny the permit, map, or other
matter are not supported by the information provided to the
decision maker;

4. Conflicts. The decision to approve, conditionally approve, or deny
the permit, map, or other matter is in conflict with a land use plan,

a Cuy Council policy, or the Municipal Code: or

Citywide Significance. The matier being appealed is of citywide
significance.

‘U|

On appeal of the Mitigated Negative Declaration, the City Council, per Section | ]2.0520((1);
shall, by majority vate:

1. Deny the appeal, uphold the environmental determination and
adopt the CEQA findings of the previous decision-maker, where
appropriale; or

2. Grant the appeal and make a superceding environmental
determination or CEQA findings: or

3. Grant the appeal, set aside the environmental determination, and
remand the matter to the previous decision-maker, in accordance
with section 112.0520(), to reconsider the environmental
determination that incorporales any direction or instruction the

City Council deems appropnate.

One of the issues on appeal 1s whether the Federal Emergency Management Administration

- [FEMAJ Regulations, Section 6{.6(a) of Title 44 of the Code of Regulations [44 CFR
Section 60.6(a)] (and as expressiy referenced in Councit Policy 600-14), apply to this project;
and if s0, whether these standards have been complied with. Se¢ Report To City Council,
May 16, 2007, Report No. §7-091. In determining whether 1o approve the Site Development
Permit for this project. the-Planning Commission did not make the findings of 44 CFR
Seciion 60.6(a), which are idemified in Council Policy 600.] 4!

! Although normally the Devclopment Services Department [DSD) makes a writien recommendation to City
Council on appeal, DSD is not required 10 do s0 in every case. Section 112.0401(b) only requires a writien
recommendation where feasible. Given the nature of this appea) and the determinations to be made based upon the
applicability of federal standards {0 thesc particular {acts (e.g. exceplional hardship). it may not be feasible for DSD

1o make 2 wrilten recomimendation at this ume.
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QUESTION PRESENTED

Do the findings of 44 CFR Section 69.6(a} {as incorporaled into Council Policy 600-14) need to
be made in order to approve an SDP for this project?

SHORT ANSWER

Yes. The findings of 44 CFR Section 69.6(a) (as incorporated into Council Policy 600-14) need
to be made in order 10 approve an SDP for this project. ‘

LEGAL ANALYSIS

Under FEMA's National Flood Insurance Program [NFIP]. the City of San Diego qualifies for
the sale of federally-subsidized flood insurance if the City adopts and enforces its floodplain
management requirements that meet or excecd the minimum NFIP standards and requirements.
See 44 CFR Section 59.2(b) and Part 60. The City’s floodplain management requirements must,
at a minimum, be designed to reduce or avoid future flood, mudslide (i.e., mudflow) or flood-
related erosion damages and must include effective enforcement provisions. See FEMA's
Fioodpiain Management Requirements A Siuay Guide and Desk Reference for Local Officials.
Page 5-4.

FEMA Regulations [44 CFR Section 60.6(a)] expressly identify the procedures for communities
1o follow when granting a variance, or in this case a deviation:

1. Variances shall not be issued by a community within any
designated regulatory floodway if any increase in flood leveis
during the base flood discharge would result;

2. Variances may be issued by a community for new construction and
substantial improvements (o be erected on a lot of one-half acre or
less in size contiguous to and surrounded by lots with existing
structures constructed below the base flood level, in conformance
with the procedures of paragraphs (2)(3), (4). (5) and (6) of this
section; '

3. Variances shall only be issued by a community upon

i.  ashowing of good and sufficient cause,

il a determination that failure to grant the variance
would result in exceptional hardship 1o the
applicant, and '

iit. a determination that the granting of 2 vanance will
not result in increased flood heights, additiona)

- threals to public safety, extraordinary public
expense, create nuisances, cause fraud on or
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victimization of the public. or conflict with existing
local laws or ordinances;

4. Variances shall only be issued upon a determination that the
variance is the mintrmum necessary, considering the flood hazard,

to afford relief;

A community shall notfy the applicant in writing over the
signature of a comimunity offtcial that

h

i the issuance of a variance to construct a structure
below the base flood level will result in increased
premium rates for flood insurance up to amounts as
high as $25 for $100 of insurance coverage and

i, such construction below the base flood level
increases risks to life and property. Such
notification shall be maintained with a record of all
variance actions as required in paragraph (a}6) of
this section; and

6. A community shall (i) mainiain a record of all variance actions,
including justification for their issuance, and (ii) report such
variances issued in its annual or biennial report submitted to the

Administrator.

FEMA interprels these requirements to mean that, “[a) review baoard hearing a variance request
must not only follow procedures given in the NFIP criteria, i1 must consider the NFIP criteria in
making its deciston.” See FEMA's Floodplain Management Requirements A Study Guide and
Desk Reference for Local Officials, Page 7-45. In imerpreting its own standards, FEMA has
provided guidance 1o assist communities in determining whether the applicant for a project has
demonstrated good and sufficient cause and hardship to justify a deviation: :

Good and sufficient cause. The applicant must show good and
sufficient cause for a variance. Remember, the variance must pertain
to the Tand, not its owners or residents. Here are some common
complaints about floodplain rules that are NOT good and sufficient

cause for a vanance:

* The value of the property will drop somewhat.

It will be inconvenient for the property owner.

The owner doesn’t have enough money to comply.

The property will look different {rom others in the neighborhood.
The owner staried building without a permit and now it will cost a
lot to bring the building into compliance.

*» & a
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Hardship. The concept of unnecessary hardship is the cornersione of
all vaniance standards. Strict adherence to this concept across the
country has limited the granting of variances.

The applicant has the burden of providing unnecessary hardship.
Reasons for granting the variance must be substantial; the proof must
be compelling. The claimed hardship must be exceptional, unusual
and peculiar ta the property involved. Financial hardship,
inconvenience, aesthetic considerations, physical handicaps, personal
preferences or the disapproval of one’s neighbors do not qualify as

exceptional hardships.

The local board must weigh the applicant’s plea of hardship against
the purpose of the ordinance. Given a request for a variance from
floodplain elevation requirements, the board must decide whether the
hardship the applicant claims outweighs the long-term risk to the
owners and occupants of the building would face, as well as the
community's need for strictly enforced regulations that protect its
citizens from flood danger and damage.

When considering variances o flood protection ordinances, jocal
boards continually face the difficult task of frequently having to deny
requests from applicants whose personal circumstances evoke
compassion, but whose hardships are simply not sufficient to justify
deviation from community-wide flood damage prevention

requirernents.

See FEMA's Floodplain Management Requirements A Study Guide and Desk Reference for
Local Officials, Pages 7-45 and 7-46.°

Historically, the City of San Diega’s approved floodplain management requirements were a
combination of the City Municipal Code provisions, found at Sections 62.0423, 91.8901 and
101.0462, and Council Policy 600-14. Both Section 62.0423 and 91.8901 incorporated.by
reference Councii Policy 600-14. Afier the Land Development Code [LDC] was streamiined and
amended in January 2000. reference to Council Policy 600-14 was removed from the Municipal
Code. Council Policy 600-14, both before and after the January 2000 LDC amendments,

? The requirement for demonstrating good cause and exceptional hardship before granting a deviation dates to 1976.
The federal regulatory history of 44 CFR Part 60 is found in the Federal Register at 40 Fed. Reg. 13419, 13420
{March 26, 1975) and 41 Fed. Reg. 46961, 46962, 46966 and 46979 (Ociober 26. 1976). “The proposed regulations
did not intend to set absolute criteria for granting of a variance, since it is the community which. after appropriate
review, approves or disapproves a request. Rather, Lhe regulations support FIA's authority 1o review the grounds on
which variances were granted and to take action {including action to suspend) where a pattemn of variance issuances
indicates an abxence of unusual hardship or just and sufficient cause. For example, in the instance of a community
issuing a vaniance for a structure 1o be crected on a lol exceeding onc-half acre, the final rute reflects F1A s position
that the degree of technical justification required increases greatly and that extreme and undue hardship must be

shown.” 41 Fed. Reg. at 46966,
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identified the criteria for granting a vaniance consistent with FEMA Regulations 44 CFR-
Section 60.6(a). Although Council Policy 600- 14 is no longer incorporated by reference into the
LDC. this Policy still remains in effect and, thus. City Council is subject 1o its terms. The iast
time Councit Policy 600-14 was amended was in December 2000. In addition, Section
143.0145(d) of the LDC makes cicar that .. .alf other applicable requirements and regulations of
FEMA apply 1o all development proposing Lo encroach into a Special Flood Hazard Area,
including both the floodway and flood fringe areas...™ Therefore, the LDC on its fact
incorporates by reference the requirements of 44 CFR Section 60.6(a).

Because a Special Flood Hazard Area is considered an environmentally sensitive lands [ESL]
area, a Site Development Permit is necessary per SDMC section 126.0504(a) and (b). The
normal findings for a Site Development Permit for projects on ESLs are:

1. The proposed development will not adversely affect the applicable
land use plan; '

The proposed development wili not be detrimental to the public
health, safety, und welfare;

2

The proposed development will comply with the applicable
regutations of the Land Development Code;

(V3 )

4. The site is physically suitable for the design and siting of the
proposed development and the development will result in
minimum disturbance 1o environmentally sensitive lands:

5. The proposed development will minimize the alteration of natural
land forms and will not result in undue risk from geologic and
erosional forces. flood hazards. or fire hazards;

6. The proposed development will be sited and designed 1o preveni
adverse impacts on any adjacent environmentally sensitive lands;

7. The proposed development will be consistent with the City of San
Diego's Multiple Species Conservation Program (MSCP) Subarea

Plan;

8. The proposed development will not contribute to the erosion of
public beaches or adversely impact local shoreline sand supply;
and

9. The nature and extent of mitigation required as a condition of the

permit is reasonably related to. and calculated to alleviate, negative
impacts created by the proposed development. C



000608

Honorabie Mayor

and City Councilmembers
June 13,2007
Page 7

In addition to the above findings for a Site Development Permit, any deviation from the
Environmentally Sensitive Land Reguiations where the project is within a Special Flood Hazard
Area also requires the following supplemental findings be made, pursuant to SDMC

section 143.0150(a) & (b), 126.0504(c) & (d):

i. There are no feasible measures that can further minimize the
poteniial adverse effects on environmentally sensitive lands;

I

The proposed deviation is the minimum necessary to afford relief
from special circumstances or conditions of the land, not of the

apphicant’s making;

3. The City Engineer has determined that the proposed development,
within any designated floodway will not result in an increase in
flood levels during the base flood discharge; and,

. The City Engineer has determined that the deviation would not
result in additional threats 10 public safety, extraordinary public

i =Y

expense, or create a public nuisance.

Therefore, in order to grant the deviation for this project under the Land Development Code, all
13 findings, as identified above, must be made, as supported by substantial evidence in the
record. One of the express requirements is that “the proposed development will comply with the
applicable regulations of the Land Development Code.” In as much as the LDC incorporates by
reference the FEMA standards, it is clear that FEMA standards will also apply to this project.
This would include the provisions of 44 CFR Section 60.6(a). Council Policy 600-14 further
demonstrates the need to ensure Section 60.6(a) is complied with before a deviation is granted

since it expressly identifies this FEMA regulatory criteria.

CONCILUSION

Among the many issues the City Council must consider in determining whether to grant or deny
the appeal, the City Council must also decide whether substantial evidence in the record supports
. the findings for granting a Site Development Permit, which includes the ﬁndings of 44 CFR
. Section 60.6(a) of the FEMA Regulations (as incorporated by reference into the Land
Development Code und as expressly referenced in Council Policy 600-14).

MICHAEL J. AGUIRRE, City Attorney

By
Shirley R. Edwards
Chief Deputy City Attorney.
SRE:pev '
MS-2007-7
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NFIP RecuLaTiONS

This Appendix contains the text of the Code of Federal Regulatlons (CFR) for the National Flood Insurance
Program: 44 CFR Parts 59, 60, 65, and 70.

TITLE 44—EMERGENCY MANAGEMENT
AND ASSISTANCE

CHAPTER I-FEDERAL EMERGENCY
MANAGEMENT AGENCY, DEPARTMENT -
OF HOMELAND SECURITY

PART 59-C ENERAL PROVISIONS - Table of
Conteats

Subpart A-General

Sec.

59.1 Definitions.

59.2 Description of program.
59.3 Emergency program,

59 4 References.

Subpant B—Ehglblhty Requirements

Sec.

59.21 Purpose of subpart.

59.22 Prerequisites for the sale of flood insurance.
'59.23 Priorities for the sale of ﬂ00d insurance under
the regular program.

59.24 Suspension of commumty eligibility.
Authority: 42 U.S.C. 4001 et seq.; Reorganization
Plan No. 3 of 1978, 43 FR 41943, 3 CFR, 1978
Comp., p. 329; E.O. 12127 of Mar. 31, 1979, 44 FR

19367, 3 CFR, 1979 Comp., p. 376.

Subpart A—-General

§ 59.1 Definitions.
As used in this subchapter—
“Act” means the statutes authorizing the National
Flood Insurance Program that are incorporated in 42

U.S.C. 4001-4128.
“Actuarial rates™—see “risk premium rates”.

NFIP Regulations

“Administrator”™ means the Federal Insurance
Administrator.

“Agency” means the  Federal
Management Agency, Washington DC.
*Alluvial fan flooding” means flooding occurring on
the surface of an alluvial fan or similar landform
which originates ‘at the apex and is characterized by
high-velocity flows; active processes of erosion,
sediment  transport, and  deposition;  and.
unpredictable flow paths, “Apex™ means a point on
an alluvial fan or similar landform below which the
flow path of the major stream that formed the fan
becoimes unpredictabie and alluvial fan fiooding can
occur. _
“Applicant™ means a community which indicates a
desire to participate in the Program.

“Appurtenant structure™ means a structure which is
on the same parcel of property as the principal
structure 1o be insured and the use of which is
incidental to the use of the principal structure.

“Area of future-conditions flood hazard” means the
fand area that would be inundated by the |percent-
annual-chance (100-year) flood based on future-
conditions hydrology.

“Area of shaliow flooding™ means a designated AQ,
AH, ARJAQ, AR/AH, or VO zone on a community's
Flood insurance Rate Map (FIRM) with a 1 percent
or greater annual chance of flooding 10 an average
depth of 1 to 3 feet where a clearly defined channel
does not exist, where the path of flooding is
unpredictable, and where velocity flow may be
evident Such ﬂoodlng is characterized by ponding or
sheet flow.

“Area of special flood-related erosion hazard™ is the
land within a community which is most likely o be
subject to severe flood-related erosion losses. The
area may be designated as Zone E on the Flood
Hazard Boundary Map (FHBM). After the detailed
evaluation of the special flood-related erosion hazard
area in preparation for publication of the FIRM, Zone
E may be further refined.

Emergency

E-1
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. “Area of special flood hazard” is the land in the flood
‘plain within a community subject to a | percent or
greater chance of flooding in any given year. The
area may be designated as Zone A on the FHBM.
After detailed ratemaking has been completed in
preparation for publication of the flood insurance rate
map, Zone A usually is refined into Zones A, AO,
AH, A1-30, AE, A99, AR, AR/A1-30, AR/AE,
AR/AO, AR/AH, AR/A, VO, or V1-30, VE, or V.
For purposes of these regulations, the term "“special
flood hazard area” is synonymous in meaning with
the phrase *area of special flood hazard”

“Area of special mudslide (i.e., mudfiow) hazard” is
the land within a community most likely to be subject
to severe mudslides (i.e., mudflows). The area may
be designated as Zone M on the FHBM. Afier the
detailed evaluation of the special mudslide (ie.,
" mudfiow) hazard area in preparation for publication
of the FIRM, Zone M may be further refined.

“Base flood” means the flood having a one percent
chance of being equalled or exceeded in any given
year.

“Basement’™ means any area of lhe building having
its floor subgrade (below ground level) on all sides.
“Breakaway wall” means a wall that is not part of the
structural support of the building and is intended
through its design and construction to collapse under
specific lateral loading forces, without causing
damage to the ¢levated portion of the bu;ldmg or
supporting foundation system.

“Building” - see structure.

" “Chargeable rates” mean the rates established by the
Administrator pursuant to section 1308 of the Act for
first layer limits of flood insurance on existing
structures.

“Chief Executive Officer of the community (CEQ)”
means the official of the community who is charged
with the authérity to implement and administer laws,
ordinances and regulations for that community.
“Coastal high hazard area” means an area of special
flood hazard extending from offshore to the inland
limit of a primary frontal dune along an open coast
and any other area subject to high velocity wave
action from storms or seismic sources.

“Community” means any State or area or political
subdivision thereof, or any Indian tribe or authorized

tribal organization, or Alaska

NFIP Regulations

Native village or authorized native organization,
which has authority to adopt and enforce flood plain
management reguiations for the areas within its
Jjurisdiction.

“Contents coverage” is the insurance on personal
property within an enclosed structure, including the
cost of debris removal, and the reasonable cost of
removal of contents 10 minimize damage. Personal
property may be household goods usual or incidental
to residential occupancy, or merchandise, furniture,
fixtures, machinery, equipment and supplies usual to
other than residential occupancies.

“Criteria” means the comprehensive criteria for land
management and use for flood-prone areas developed
under 42 U.S.C. 4102 for the purposes set forth in
part 60 of this subchapter. _

“Critical feature™ means an integral and readily
identifiable part of a flood protection system, without
which the flood protection provided by the entire
system would be compromised.

“Curvilincar Line™ means the border on either a
FHBM or FIRM that delineates the special flood.

mudslide (i.e., mudflow) and/or flood-related ernsion
hazard areas and consists of a curved or contour line
that follows the topography.

“Deductible” means the fixed amount or percentage
of any loss covered by insurance which is bome by
the insured prior to the insurer's liability.

“Developed area™ means an area of a community that
is:

(a) A primarily urbanized, built-up area that is a
minimum of 20 contiguous acres, has basic urban
infrastructure, including roads, utilities,
communications, and public facilities, to sustain
industrial, residential, and commercial activities,
and

(1) Within which 75 percent or more of the parcels,
tracts, or lots contain commercial, industrial, or
residential structures or uses; or '

{2) Is a single parcel, tract, or lot in which 75 percent
of the area contains existing commercial or industrial
structures or uses; or

(3) Is a subdivision developed at a density of at least
two residential structures per acre within which 75
percent or more of the lots contain existing residential
structures at the time the designation is adopted.

(b) Undeveloped parcels, tracts, or lots, the
combination of which is less than 20 acres and



000612

.~ contiguous on at least 3 sides to areas meeling the

criteria of paragraph {a) at the time the designation is
adopted.

{c) A subdivision that is a minimum of 20 contiguous
acres that has obtained all necessary governmenl
approvals, provided that the actual “start of
construction” of structures has occurred on at least 10
percent of the lots or remaining lots of a subdivision
or 10 percent of the maximum building coverage or
remaining building coverage allowed for a single lot
subdivision at the time the designation is adopted and
construction of structures is underway. Residential
subdivisions must meet the density criteriza in
paragraph (a)(3).

“Development™ means any man-made change to
improved or unimproved real estate, including but not
limited to buiidings or other structures, mining,
dredging, filling, grading, paving, excavation or
drilling operations or storage of equipment or
materials..

“Director” means the Director of the Federal
Emergcncy Management Agency.

:,uuunc commumu s BG;":IC!SE!!.'}L" ”“f!’!!’!’!t.'!!!!’v

means a community for which the Administrator has
authorized the sale of flood insurance under the
National Flood Insurance Program.

“Elevated building” means, for insurance purposes, a
nonbasement building which has its lowest elevated
floor raised above ground leve!l by foundation walls,
shear walls, posts, piers, pilings, or columns.,
“Emergency Flood Insurance Program or emergency
program™ means the Program as impiemented on an
emergency basis in accordance with section 1336 of
“the Act. It is intended as a program to provide a first
layer amount of insurance on all insurable structures
before the effective date of the initial FIRM.
“Eroston™ means the process of the gradual wearing
away of land masses. This peril is not per se covered

under the Program.
“Exception” means a waiver from the provisions of

part 60 of this subchapter directed to a community
which relieves it from the requirements of a rule,
regulation, order or other determination made or
issued pursuant to . the
Act. -
“Existing construction” means for the purposes of
determining rates, structures for which the “start of
construction” commenced before the effective date of
the FIRM or before January 1, 1975, for FIRMs
effective before that date.

«“Existing construction™ may also be referred to as

“existing structures.”

NFiP Regulations

“Existing manufactured home park Qr
subdivision” means a manufactured home park or
subdivision for which the construction of facilities for
servicing the lots on which the manufactured homes
are to be affixed (including, at a minimum, the
installation of utilities, the constructton of streets, and
either final site grading or the pouring of concrete
pads) is completed before the effective date of the
floodplain management regulations adopted by a
community.

“Existing structures” - see existing construction.
“Expansion to an existing manufactured home park
or subdivision” means the preparation of additional
sites by the construction of facilities for servicing the
lots on which the manufacturing homes are 10 be
affixed (including the installation of utilities, the
construction of streets, and either final site grading or
the pouring of concrete pads).

“Federal agency” means any department, agency,
corporation, or other entity or instrumentality of the
executive branch of the Federal Government, and
includes the Federal National Mortgage Association
and the Federal Home Loan Mortgage Corporation.
“Federal * instrumentality responsible for the
supervision, approval, regulation, or insuring of
banks, savings and loan associations, or similar
institutions” means the Board of Governors of the
Federal Reserve System, the Federal Deposit
Insurance Corporation, the Comptroliler of the
Currency, the Federal Home Loan Bank Board, the
Federal Savings and Loan Insurance Corporation, and
the National Credit Union Administration.

“Financial assistance™ means any form of loan, grant,
guaranty, insurance, payment, rebate, subsidy,
disaster assistance loan or grant, or any other form of
direct or indirect Federal assistance, other than

general or special revenue sharing or formula grants

made to States.

“Financial -assistance for acquisition or construction
purposes” means any form of financial assistance
which is intended in whole or in part for the
acquisition, construction, reconstruction, repair, or
improvement of any publicly or privately owned
building or mobtie home, and for any machinery,
equipment, fixtures, and fumishings contained or to
be contained therein, and shall include the purchase
or subsidization of mortgages or mortgage loans but
shall exclude assistance pursuant to the Disaster
Relief Act of 1974 other than assistance under such
Act in connection with a flood. It includes only
financial assistance insurabie under the Standard

Flood Insurance Policy.
E-3
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“First-layer coverage™ is the maximum amount of
structural and contents insurance coverage available
under the Emergency Program.

“Flood™ or “Flooding™ means:

(2) A general and temporary condition of partial or
complete inundation of normally dry land areas from:
(1) The overflow of inland or tidal waters.

{(2) The unusual and rapid accumulation or runoff of

surface waters from any source.
(3) Mudslides (i.e., mudflows) which are proximately

caused by flooding as defined in paragraph (a)(2) of

this definition and are akin to a river of liquid and
flowing mud on the surfaces of normally dry land
areas, as when earth is carried by a current of water
and deposited along the path of the current. '

(b} The collapse or subsidence of land along the
shore of a lake or other body of water as a result of
erosion or undermining caused by waves or cuments
of water exceeding anticipated cyclical levels or
suddenly caused by an unusually high water level ina
natural body of water, accompanied by a severe
storm, or by an unanticipated force of nature, such as
flash flood or an abnormal tidal surge, or by some
similarly unusual and unforesceable event which
results in flooding as defined in paragraph (a}1) of
this definition,

“Flood elevation determination”  imeans a
determination by the Administrator of the water
surface elevations of the base flood, that is, the flood
level that has a one percent or greater chance of
occurrence in any given year.

“Flood elevation study” means an examination,
evaluation and determination of flood hazards and, if
appropriate, corresponding water surface elevations,
or an examination, evaluation and determination of
mudslide (i.e., mudflow) and/or flood-related erosion

hazards.

“Flood Hazard Boundary Map (FHBM)” means an

official map of a community, issued by the
Administrator, where the boundaries of the
flood, mudslide (i.e., mudflow) related erosion areas
having special hazards have been designated as Zones
A, M, and/or E.

“Flood insurance” means the insurance coverage
provided under the Program.

“Flood Insurance Rate Map (FIRM)” means an
official map of a community, on which the
Administrator has delineated both the special hazard
areas and the risk premium zones applicable to the
community.

“Flood Insurance Study™ - see flood elevation study.
“Flood plain or flood-prone area” means any land

NFIP Regulations

area susceptible to being inundated” by water from
any source (see definition of “flocding”).

“Flood plain management”™ means the operation of an
overall program of corrective and preventive
measures for reducing flood damage, including but
not limited to emergency preparedness plans, flood
controf works and flood plain  management
regulations.

“Flood plain management regulations™ means zoning
ordinances, subdivision regulations, building codes,
health regulations, special purpose ordinances (such
as a flood plain ordinance, grading ordinance and
erosion control ordinance) and other applications of
police power. The term describes such state or local
regulations, in any combination thereof, which
provide standards for the purpose of flood damage
prevention and reduction.

“Flood protection system” means those physical
structural works for which funds have been
authorized, appropriated, and expended and which.
have been constructed specifically to modify flooding
in order 10 reduce the extent of the area within a
community subject to a “special flood hazard™ and
the extent of the depths of associated flooding. Such a
system typically includes hurricane tidal barriers,
dams, reservoirs, levees or dikes. These specialized
flood modifying works are those constructed in
conformance with sound engineering standards.
“Flood proofing” . means any combination of
structural and non-structurzl additions, changes, or
adjustments to structures which reduce or eliminate
flood damage to real estate or improved real property,
water and sanitary facilities, structures and their
contents.

“Flood-related erosion™ means the collapse or
subsidence of land along the shore of a lake or other
body of water as a result of undermining caused by
waves or currents of water exceeding anticipated
cyclical levels or suddenly caused by an unusually
high water level in a natural bady of water,
accompanicd by a severe storrn, or by an
unanticipated force of nature, such as a flash flood or
an abnormal tidal surge, or by some similarly unusual
and unforeseeable event which results in flooding.
“Flood-related erosion area or flood-related erosion
prone area” means a land area adjoining the shore of
a lake or other body of water, which due 10 the
composition of the shoreline or bank and high water
levels or wind-driven currents, is likely to suffer
flood-related erosion damage.

“Flood-related erosion area management” means the
operation of an overall program of corrective and

E-4
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preventive measures for reducing flood-related
erosion damage, including but not limited to
emergency preparedness plans, flood-related erosion
control works, and flood plain management
regulations.

“Floodway™ - see regulatory floodway.

“Floodway encroachment lines”™ mean the lines
marking the limits of floodways on Federal, State and
local flood plain maps.

“Freeboard” means a factor of safety usually
expressed in feet above a flood level for
purposes of flood plain management. “Freeboard™
tends to compensate for the many unknown factors
that could contribute to flood heights greater than the
height calculated for a selected size flood and
floodway. conditions, such as wave action, bridge
openings, and the hydrological effect of urbanization
of the watershed.

“Functionally dependent use™ means a use which
cannot perform its intended purpose unless it is
located or catried out in close proximity to water. The
term includes only docking facilities,: port- facilities
that are necessary for the loading and unloading of
cargo or passengers, and ship buiiding and ship repair
facilities, but does not include long-term storage or
related manufacturing facilities.

“Future-conditions flood hazard area, or future-
conditions floodplain™--see Area of future-conditions
flood hazard.

“Future-conditions hydrology™ means the flood
discharges associated with projected land-use
conditions based on a community's zoning maps
and/or comprehensive land-use plans and without

consideration of projected future construction of .

flood detention structures or projected future
hydraulic modifications within a stream or other
waterway, such as bridge and culveri construction,
fill, and excavation.
“General Counsel™ means the General Counsel of the
Federal Emergency Management Agency.
“Highest adjacent grade™ means the highest natural
elevation of the ground surface prior to construction
next 1o the proposed walls of a structure.
“Historic Structure™ means any structure that is:
(a) Listed individually in the National Register of
Historic Places (a listing maintained by the
Department of Interior) or preliminarily determined
by the Secretary of the Interior as meeting the
requirements for individual listing on the National
Register;
" (b} Cenified or preliminarily determined by the
‘Secretary of the Interior as contributing to the

NFIP Regulations

historical significance of a registered historic district
or a district preliminarily determined by the Secretary
to qualify as a registered historic district;

(c) Individually listed on a state inventory of historic

~ places in states with historic preservation programs

which have been approved by the Secretary of the
interior; or

(d) Individually listed on a local mventory of historic
places in communities with historic preservanon
programs that have been certified either:

(1} By an approved state program as determined by
the Secretary of the lnterior or

(2) Directly by the Secretary of the Interior in staies
without approved programs.

“Independent scientific body” means a non-Federal
technical or scientific organization involved in the
study of tand use planning, flood plain management,
hydrology, geology, geography, or any other related
field of study concerned with flooding.

“Insurance adjustment organization” means any
organization or person engaged in the business of
adjusting loss claims arising under the Standard
Flood Insurance Policy.

“insurance company or insurer” means any person or
organization authorized to engage in the insurance
business under the laws of any State.

“Levee” means a man-made structure, usually an
earthen embankment, designed and constructed in
accordance with sound engineering practices to
contain, control, or divert the flow of water so as to
provide protection from temporary
flooding.

“Levee Systern” means a flood protection system
which consists of a levee, or levees, and associated
structures, such as closure and drainage devices,
which are constructed and operated in accordance
with sound engineering practices.

“Lowest Floor” means the fowest floor of the lowest
enclosed area (including basement). An unfinished or
flood resistant enclosure, usable solely for parking of
vehicles, building access or storage in an area other
than a basement area is not considered a building's
lowest floor; provided, that such enclosure is not built
50 as to render the structure in violation of the
applicable non-elevation design requirements of Sec.
60.3.

“Mangrove stand” means an assemblage of mangrove
trees which are mostly low trees noted for a copious
deveiopment of interlacing adventitious roots above
the ground and which contain one or more of the
following species: Black mangrove (Avicennia
Nitida); red mangrove (Rhizophora Mangle); white
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mangrove {Languncularia Racemaosa);, and
buttonwood (Conocarpus Erecta).
“Manufactured home™ means a structure,

transportable in one or more sections, which is built
on a permanent chassis and is designed for use with
or without a permanent foundation when attached to
the required utilities. The term “manufactured home™
does not include a “recreational vehicle™
“Manufactured home park or subdivision™ means a
parcel (or contiguous parcels) of land divided into
two or more manufactured home lots for rent or sale.
“Map” means the Flood Hazard Boundary Map
(FHBM) or the Flood Insurance Rate Map (FIRM)
for a community issued by the Agency.

“Mean sea level” means, for purposes of the National
Flood Insurance Program, the National Geodetic
Vertical Datum (NGVD) of 1929 or other datum, to
which base flood elevations shown on a community's
Flood Insurance Rate Map are referenced.

“Mudslide “(i.e., mudflow) describes a condition
where there is a river, flow or inundation of liquid
mud down a hillside usually as a result of a dual
condition of loss of brush cover, and the subsequent
accumulation of water on the ground preceded by a
period of unusually heavy or sustained rain. A
mudsiide (i.e., mudflow) may occur as a distingt
phenomenon while a landslide is in progress, and will
be recognized as such by the Administrator only if
the mudflow, and not the landslide, is the proximate
cause of damage that occurs.

“Mudslide (i.e., mudflow) area management” means
the operation of an overal! program of corrective and
preventive measures for reducing mudslide (i.e,
mudflow) damage, including but not limited to
emergency preparedness plans, mudslide control
works, and flood plain management reguiations.
“Mudslide (i.e., mudflow) prone area™ means an area
with land surfaces and ‘slopes of unconsolidated
material where the history, geology and climate
indicate a potential for mudflow.

“New construction” means, for the purposes of
determining insurance rates, structures for which the
“start of construction” commenced on or after the
effective date of an initial FIRM or afier December
31, 1974, whichever is later, and includes any
subsequent improvements to such structures. For
floodplain management purposes, new construction
means structures for which the start of construction
commenced on or after the effective date of a
floodplain management regulation adopted by a
community and  includes  any  subsequent
“improvements 10 such structures.

oy
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“New manufactured home park or subdivision™
means a manufactured home park or subdivision for
which the construction of facilities for servicing the
lots on which the manufactured homes are to be
affixed (including at a minimum, the installation of
utilities, the construction of streets, and either final
site grading or the pouring of concrete pads) is
completed on or afier the effective date of floodplain
management regulations adopted by a community.
“100-year flood™ - see base flood. '
“Participating community™, also known as an eligibie
community, means a community tn which the
Administrator has authorized the sale of flood
insurance.

“Person” includes any individual or group of
individuals, corporation, partnership, association, or
any other entity, inciuding State and local
governments and agencies. o
“Policy” means the Standard Flood Insurance Policy.
“Premium”™ means the total premium payable by the
insured for the coverage or coverages provided under
the policy. The calculation of the premium may be
based upon either chargeable rates or risk premium
rates, or a combination of both.

“Primary frontal dune™ means a continuous or nearly
continuous mound or ridge of sand with relatively
steep seaward and . landward siopes immediately
landward and adjacent to the beach and subject to
erosion and overtopping from high tides and waves
during major coastal storms. The inland limit of the
primary frontal dune occurs at the point where there
is a distinct change from a relatively steep slope to a
relatively mild slope.

“Principally above ground™ means that at least Si
percent of the actual cash value of the structure, less
land value, is above ground.

“Program™ means the National Flood Insurance
Program authorized by 42 U.S.C. 4001 through 4128.
“Program deficiency™ means a defect in a
community’s flood plain management regulations or
administrative procedures that impairs effective
implementation of those flood plain management
reguiations or of the standards in Sec. 60.3, 60.4,
60.5, or 60.6.

“Project cost” means the total financial cost of a flood
protection system (including design, land acquisition,
construction, fees, overhead, and profits), unless the
Federal Insurance Administrator determines a given
“‘cost” not to be a part of such project cost.
“Recreational vehicle” means a vehicle which is:

(a) Built on a single chassis;

{b) 400 square feet or less when measured at the
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largest horizontal projection;

(¢) Designed to be seif-propelled or permanently
towable by a light duty truck; and

{d) Designed primarily not for use as a permanent
-dwelling but as temporary living quarters for
recreational, camping, travel, or scasonal use.
“Reference feature” is the receding edge of a bluff or
eroding frontal dune, or if such a feature is not
present, the normal high-water line or the seaward
line of permanent vegetation if a high-water line
cannot be identified. '
“Reguiar Program™ means the Program authorized by
the Act under which risk premium rates are required
for the first haif of available coverage (also known as
“first layer” coverage) for all new construction and
substantial improvements started on or after the
effective date of the FIRM, or after December 31,
1974, for FIRM's effective on or before that date. All
buildings, the construction of which started before the
effective date of the FIRM, or before January I,
1975, for FIRMs effective before that date, are
eligible for first layer coverage at either subsidized
rates or risk premium rates, whichever are jower.
Regardless of date of construction, risk premium
rates are always required for the second layer
coverage and such coverage is offered only after the
Administrator has completed a risk study for the
community.

“Regulatory floodway” means the channel of a river
- or other watercourse and the adjacent land areas that
must be reserved in order to discharge the base flood
without curnulatively increasing the water surface
elevation more than a designated height
“Remedy a viclation™ means to bring the structure or
other development into compliance with State or
local flood plain management regulations, or, if this
is not possible, to reduce the impacts of its
noncompliance. Ways that impacts may be reduced
include protecting the structure or other affected
development from flood damages, impiementing the
enforcement provisions of the ordinance or otherwise
deterring future similar violations, or reducing
Federal financial exposure with  regard to the
structure or other development.

“Risk premium rates” mean those rates established by
the Administrator pursuant to individual community
studies and investigations which are undertaken to
provide flood insurance in accordance with section
1307 of the Act and the accepted actuarial principles.
"Risk premium rates” include provisions for
_operating costs and allowances.

“Riverine” means relating to, formed by, or
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resembling a river (including tributaries), stream.
brook, etc.

“Sand  dunes”™  mean naturally oceurring
accumulations of sand in ridges or mounds landward
of the beach. A .
“Scientifically incorrect™. The methodology(ies)
and/or assumptions which have been utilized are
inappropriate for the physical processes being
evaluated or are otherwise erroneous.

“Second layer coverage” means an additional limit of
coverage equal to the amounts made available under
the Emergency Program, and made availabie under
the Regular Program.

“Servicing company” means a corporation,
partnership, association, or any other organized entity
which contracts with the Federal I[nsurance
Administration to service insurance policies under the
National Fiood Insurance Program for a particular

 area.

“Sheet flow area™ see area of shallow flooding.
“60-year setback™ means a distance equal to 60 times
the average annual long term recession rate at a site,
measured from the reference feature.

“Special flood hazard area”-- see “area of special
flood hazard™. :

“Special hazard area”™ means an area having special
flood, mudslide (i.e.,, mudflow), or flood-related
erosion hazards, and shown on an FHBM or FIRM as
Zone A, AQ, AL-30, AE, AR, AR/A1-30, AR/AE,
AR/AQ, AR/AH, AR/A, A99, AH, VO. V1-30, VE,
V.M, orE.

“Standard Flood Insurance Policy” means the flood
insurance policy issued by the Federal Insurance
Administrator, or an insurer pursuant to an
arrangement with the Administrator pursuant 10
Federal statutes and regulations.

“Start of Construction” (for other than new

construction or substantial improvements under the
Coastal Barrier Resources Act (Pub. L. 97348)).
includes substantial improvement, and means the date
the building permit was issued, provided the actual
start of construction, repair, reconstruction,
rehabilitation, addition placement, or other
improvement was within 180 days of the permit
date. The actual start means either the first piacement
of permanent construction of a structure on a site,
such as the pouring of slab or footings, the
instaliation of piles, the construction of columns, or
any work beyond the stage of excavation; or the
placement of a manufactured home on a foundation.
Permanent construction does not include land
preparation, such as clearing, grading and  filling:
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nor does it include the installation of streets and/or
walkways; nor does it include excavation for a
basement, footings, piers, or foundations or the
erection of temporary forms; nor does it include the
instaliation on the property of accessory buildings,
such as parages or sheds not occupied as dweliing
units or not part of the main structure. For a
substantial improvement, the actual start of
construction means the first alteration of any wall,
ceiling, floor, or other structural part of a building,
whether or not that alteration affects the external
dimensions of the building.

“State” means any State, the District of Columbia, the
territories and possessions of the United States, the
Commonwealth of Puerto Rico, and the Trust
Territory of the Pacific Islands.

State coordinating agency means the agency of the.
state government, or other office designated by the
Governor of the state or by state statute at the request
of the Administrator to assist in the impiementation
of the National Flood Insurance Program in that state.
“Storm cellar™ means a space below grade used to
accommodate occupants of the structure and
emergency supplies as a means of temporary shelter
against severe tornado or similar wind storm activity.

“Structure” means, for floodpiain management
purposes, a walled and roofed building, including a
gas or liquid storage tank, that is principally above
ground, as well as a manufactured home. Structure,
for insurance purposes, means:

(1) A buitding with two or more outside rigid walls
and a fully secured roof, that is affixed to a
permanent site;

(2) A manufactured home ("’'a manufactured home,"
aiso known as a mobile home, is a structure: buiit on
a permanent chassis, transported to its site in one or
more sections, and affixed to a permanent
foundation); or

(3) A travél trailer without wheels, built on a chassis
and affixed to a permanent foundation, that is
regulated under the community's floodplain
management and building ordinances or laws.

For the latter purpose, ““structure”™ does not - mean 2
recreational vehicle or a park trailer or other similar
vehicle, except as described in paragraph (3) of this
definition, or a gas or liquid storage tank.

“Subsidized rates” mean the rates established by the
Administrator involving in the aggregate a
subsidization by the Federal Government.

NFIP Regulations

“Substantial damage™ means damage of any origin
sustained by a structure whereby the cost of restoring
the structure to its before damaged condition would
equal or exceed 50 percent of the market value of the
structure before the damage occurred.

“Substantial improvement™ means any
reconstruction, rehabilitation, addition, or other
improvement of a structure, the cost of which equals
or exceeds 50 percent of the market value of the
structure before the “start of construction™ of the
improvement. This term includes structures which
have incurred *“substantial damage”, regardless of the
actual repair work performed. The term does not,
however, include either;

{1) Any project for improvement of a structure to
correct existing violations of state or local health,
sanitary, or safety code specifications which have
been identified by the local code enforcement official
and which are the minimum necessary to assure safe
living conditions or

(2) Any alteration of a “historic structure”, provided
that the alteration will not preciude the structure's
continued designation as a “historic structure™.
“30-year setback” means a distance equal to 30 times
the average annual long term recession rate at a site,
measured from the reference feature.

“Technically incorrect™. The methodology(ies)
utilized has been erroneously applied due to
mathematical or measurement eror, changed
physical conditions, or insufficient guantity or quality
of input data.

“V Zone” - see “coastal high hazard area.”™
“Variance™ means a grant of relief by a community
from the terms of a flood plain management
regulation,

“Violation™ means the failure of a structure or other
development to' be fully compliant with the
community's flood plain management regulations. A
structure or other development without the elevation
certificate, other certifications, or other evidence of
compliance required in  Sec. 60.3(bX5), (cX4),
(cX10), (dX3), {e)X2), (eX4), or (e}5) is presumed to
be in violation until such time as that documentation
is provided.

“Water surface elevation” means the height, in
relation to the National Geodetic Vertical Datum
(NGVD) of 1929, (or other damum, where
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specified) of floods of various magnitudes and
frequencies in the flood plains of coastal or riverine
areas.

“Zone of imminent collapse™ means an area subject
to erosion adjacent to the shoreline of an ocean, bay,
or lake and within a distance equal to 10 feet plus 5
timés the average annua! iong-term erosion rate for
the site, measured from the reference feature.

" [41 FR 46968, Oct. 26, 1976]

Editorial Note: For Federal Register citations
affecting Sec. 59.], see the List of CFR Sections
Affected, which appears in the Finding Aids section
of the printed volume and on GPO access.

§ 59.2 Description of program.

(a) The National Flood Insurance Act of 1968 was
enacted by title XIII of the Housing and Urban
Development Act of 1968 (Pub. L. 906448, August |,
1968) 1o provide previously unavailable flood
insurance protection to property owners in flood-
prone areas. Mudslide (as defined in Sec. 59.1)

protection was added to the Program by the Housing
and Urban Dovelopmeant Act of 1949 (Pub, 1., 91-

ang UTnan LsOVE

152, December 24, 1969). Fiood-related erosion (as
defined in Sec. 59.1) protection was added to the
Program by the Flood Disaster Protection Act of
1973 (Pub. L. 93-234, December 31, 1973). The
Flood Disaster Protection Act of 1973 requires the
purchase of flood insurance on and after March 2
1974, as a condition of receiving any form of Federal
or federally-related financial assistance for
acquisition or construction purposes with respect to
insurable buildings and mobile homes within an
identified special flood, mudsiide (i.e., mudflow), or
flood-related erosion hazard area that is located
within any community participating in the Program.
The ‘Act also requires that on and after July 1, 1975,
or one year afier a community has been formally
notified by the Administrator of its identification as
community containing one or more special flood,
mudslide (i.e., mudflow), or flood-related erosion
" hazard areas, no such Federal financial assistance,
shali be provided within such an area unless the
community in which the area is located is then
participating in the Program, subject to certain
exceptions. See FIA published Guidelines at Sec.

59.4{(c).
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(b) To qualify for the sale of federalty-subsidized
flood insurance a community must adopt and submit
to the Administrator as pan of its application, flood
plain management regulations, satisfying at a
minimum the criteria set forth at part 60 of this
subchapter, designed to reduce or avoid future flood.
mudslide (i.e.,, mudflow) or flood-related erosion
damages. These regulations must include effective
enforcement provisions.

{¢) Minimum reguirements for adequate flood plain
management regulations are set forth in Sec. 60.3 for
flood-prone areas, in Sec. 60.4 for mudslide (i.e.,
mudflow) areas and in Sec. 60.5 for flood-related
erosion areas. Those applicable requirements and
standards are based on the amount of technical
information available to the community.

[41 FR 46968, Oct. 26, 1976, as amended at 43 FR
7140, Feb. 17, 1978. Redesignated at 44 FR 31177,
May 31, 1979, and amended at 48 FR 44552, Sept
29, 1983; 49 FR 4751, Feb. 8; 1984}

§ 59.3 Emergency program.

The 1968 Act required a risk study to be undertaken
for each community before it could become eligible
for the sale of flood insurance. Since this requirement
resulted in a delay in providing insurance, the
Congress, in section 408 of the Housing and Urban
Development Act of 1969 (Pub. L. 91-152,
December 24, 1969), established an Emergency
Fiood Insurance Program as a new section 1336 of
the National Flood Insurance Act (42 U.8.C. 4056) 10
permit the early sale of insurance in flood-prone
communities. The emergency program does not affect
the requirement that a community must adopt
adequate flood plain management reguiations
pursuant to part 60 of this subchapter but permits
insurance to be sold before a study is conducted 1o
determme risk premlum rates for the community. The
program still requires upon the effective date of a
FIRM the charging of risk premium rates for all new
construction and substantial improvements and for
higher timits of coverage for existing structures.

[43 FR 7140, Feb. 17, 1978. Redesignated at 44 FR
31177, May 31, 1979, and amended at 48 FR 44543,

Sept. 29, 1983]
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§ 59.4 References.

(a) The following are statutory references for the
Nationa! Flood lnsurance Program, under which
these regulations are issued:

(1) National Flood Insurance Act of 1968 (title Xill
of the Housing and Urban Development Act of
1968), Pub. L. 90-448, approved August |, 1968, 42
U.S.C. 4001 et seq.

(2) Housing and Urban Development Act of 1969
(Pub. L. 91-152, approved December 24, 1969).

(3) Flood Disaster Protection Act of 1973 (87 Stat.
980), Public Law 93-234, approved December 31!,
1973.

(4) Section 816 of the Housing and Community
Development Act of 1974 (87 Stat. 975), Public Law
93-383, approved August 22, 1974,

(5) Public Law 5-128 (effective October 12, 1977).
{6) The above statutes are included in 42 U.S.C. 400!
et seq.

(b) The following are references reievant to the
National Flood Insurance Program:

{1} Executive Order 11988 (Filoodplain Management,
dated May 24, 1977 (42 FR 26951, May 25, 1977)).
(2) The Flood Control Act of 1960 (Pub. L. 86645).
(3) Title 11, section 314 of title Il and section 406 of
titlte IV of the Disaster Relief Act of 1974 (Pub. L.
93-288).

(4) Coastal Zone Management Act (Pub. L. 92583),
as amended Public Law 94-370.

(5) Water Resources Planning Act (Pub. L. 8990), as
amended Public Law 94-112 (October 16, 1975).

(6) Title 1, National Environmemtal Policy Act (Pub.
L. 91-190). '

(7) Land and Water Conservation Fund Act (Pub.
L. 89-578), and subsequent amendments thereto.

(8) Water Resources Council, Principals and
Standards for Planning, Water and Related Land
Resources (38 FR 24778-24869, September 10,
1973). :

(9) Executive Order 11593 (Protection and
Enchancement of the Cultural Environment), dated
May 13, 1971 (36 FR 8921, May 15, 1971).

(10) 89th Cong., 2nd Session, H.D. 465.

(11) Required land use element for comprehensive
planning assistance  under section 701 of the
Housing Act of 1954, as amended by the Housing
and Community Development Act of 1974 (24 CFR
600.72).

(12) Executive Order 1990 (Protection of Wetlands,
dated May 24, 1977 (42 FR 26951, May 25, 1977)).

NFIP Regulations

(13) Water Resources Council (Guidance for
Floodplain Management) (42 FR 52590, September
30, 1977).

(14) Unified National Program for Floodplain
Management of the United States Water Resources
Council, July 1976.

(¢) The following reference guidelines represent the
views of the Federal Insurance Administration with
respect to the mandatory purchase of flood insurance
under section 102 of the Flood Disaster Protection
Act of 1973: Mandatory Purchase of Flood Insurance
Guidelines (54 FR 29666-29695, July 13, 1989).

[41 FR 46968, Oct. 26, 1976, as amended at 43 FR
7140, Feb. 17, 1978. Redesignated at 44 FR 31177,
May 31, 1979, and amended at 57 FR 19540, May 7,
1992)

§ 59.2 Description of program.

(a) The National Ficod Insurance Act of 1968 was
enacted by title XIHI of the Housing and Urban
Development Act of 1968 (Pub. L. 90-448, August 1,
1968) to provide previously .unavailable flood
insurance protection to property owners in flood-
prone areas. Mudslide (as defined in Sec. 59.1)
protection was added to the Program by the Housing
and Urban Development Act of 1969 (Pub. L. 91-
152, December 24, 1969). Flood-related erosion (as
defined in Sec. 59.1) protection was added to the
Program by the Flood Disaster Protection Act of
1973 (Pub. L. 93-234, December 31, 1973). The
Flood Disaster Protection Act of 1973 requires the
purchase of flood insurance on and after March 2,
1974, as a condition of receiving any form of Federal
or federally-related financial assistance for
acquisition or construction purposes with respect to
insurabie buildings and mobile homes within an
identified special flood, mudslide (i.e., mudflow), or
flood-related erosion hazard area that is located
within any community participating in the Program.
The Act also requires that on and after July 1, 1975,
or one year after a community has been formally
notified by the Administrator of its identification as
community containing one or more special fiood,
mudslide (i.e., mudflow), or flood-related erosion
hazard areas, no such Federal financial assistance,
shall be provided within such an area unless the
community in which the area is located is then
participating in the Program, subject to certain
exceptions. See FIA published Guidelines at Sec.
59.4(c). :

(b) To qualify for the sale of federally-subsidized
flood insurance a community must adopt and submit
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to the Administrator as part of its application, flood
plain management regulations, satisfying at a
minimum the criteria set forth at part 60 of this
subchapter, designed to reduce or avoid future flood,
mudslide (i.e., mudflow) or flood-related erosion
damages. These regulations must include effective
enforcement provisions.

(c) Minimum requirements for adequate flood plain
management regulations are set forth in Sec. 60.3 for
flood-prone areas, in Sec. 60.4 for mudslide (i.e..
mudfiow) areas and in Sec. 60.5 for flood-related
erosion areas. Thase applicable requirements and
standards are based on the amount of technical

‘information available to the community.

{41 FR 46968, Oct. 26, 1976, as amended at 43 FR
7140, Feb. 17, 1978. Redesignated at 44 FR 31177,
May 31, 1979, and amended at 48 FR 44552, Sept.
29, 1983; 49 FR 4751, Feb. 8, 1984}

§ 59.4 References.

(a) The following are statutory references for the
National Flood Insurance Program, under which

thaco -nnn'aflnﬂc are igsned:

1)) Nanonal Flood Insurance Act of 1968 (titie XIH
of the Housing and Urban Development Act of
1968), Pub. L. 90-4438, approved August 1, 1968, 42
U.S.C. 4001 et seq.

(2) Housing and Urban Development Act of
1969 (Pub. L. 91-152, approved December 24, 1969).
(3) Flood Disaster Protection Act of 1973 (87 Stat.
980), Public Law 93-234, approved December 31,
1973.

(4) Section 816 of the Housing and Community
Development Act of 1974 (87 Stat. 75), Public Law
93-383, approved August 22, 1974.

{5) Public Law 5-128 (effective October 12, 1977).

(6) The above statutes are mcluded in 42 U S C. 406]
et seq.

{(b) The foilowmg are references relevant to the
National Flood Insurance Program:

(1) Executive Order 11988 (Floodplain Management
dated May 24, 1977 (42 FR 26951, May 25, 1977)).
(2) The Fiood Control Act of 1960 (Pub. L. 86645).
(3) Title 11, section 314 of title I1{ and section 406 of
title IV of the Disaster Relief Act of 1974 (Pub. L.
93-288).

(4) Coastal Zone Management Act (Pub. L. 9258_»)
as amended Public Law 94-370.

{5} Water Resources Planning Act (Pub. L. 8990) as
amended Public Law 94-112 (October 16, 1975).

(6) Title I, National Environmeatal Policy Act (Pub.

L. 91-190).
NFIP Regulations

{7) Land and Water Conservation Fund Act (Pub. L.
89-578). and subsequent amendments thereto.

(8) Water Resources Council, Principals and
Standards for Planning, Water and Related Land
Resources (38 FR 24778-24869, September 10,
1973).

(9) Executive QOrder 11593 (Protection and
Enhancement of the Cultural Environment), dated
May 13, 1971 (36 FR 8921, May 15, 1971).

(10) 89th Cong., 2nd Session, H.D. 465.

(11) Required land use element for comprehensive
planning assistance under section 701 of the Housing
Act of 1954, as amended by the Housing and
Community Development Act of 1974 (24 CFR
600.72). 7
(12) Executive Order 11990 (Protection of Wetlands,
dated May 24, 1977 (42 FR 26951, May 25, 1977)).
(13) Water Resources Council (Guidance for
Fioodplain Management) (42 FR 52590, September
30, 1977).

(14) Unified National Program for Floodplain
Management of the United States Water Resources
Council, July 1976.

(c) The following reference guidelines represent the
views of the Federal Insurance Administration with
respect to the mandatory purchase of flood insurance
under section 102 of the Flood Disaster Protection
Act of 1973: Mandatory Purchase of Flood Insurance
Guidelines (54 FR 29666-29695, July 13, 1989). [4]
FR 46968, Oct. 26, 1976, as amended at 43 FR 7140,
Feb. 17, 1978. Redesignated at 44 FR 31177, May
31, 1979, and amended at 57 FR 19340, May 7,
1992}

Subpart B-Eligibility Requirements §
59.21 Purpose of subpart.

" This subpart lists actions that must be taken by a

community to become eligible and 1o remain eligible

-for the Program.

{41 FR 46968, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979)]

§ 59.22 Prerequisites for the sale of flood
insurance.

(a) To qualify for flood insurance availability a
community shall apply for the entire area within its
jurisdiction, and shall submit:

(1) Copies of legislative and executive actions
indicating a local need for flood insurance and an
explicit desire 10 participate in the National Flood
Insurance Program;
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(2) Citations to State and local statutes and
ordinances authorizing actions regulating land use
and copies of the local laws and regulations
cited;

(3) A copy of the flood plain management regulations
the community has adopted to meet the requirements
of Sec. 60.3, 60.4 and/or Sec. 60.5 of this subchapter.
This submission shall include copies of any zoning,
building, and subdivision regulations, heaith codes,
special purpose ordinances (such as a flood plain
ordinance, grading ordinance, or flood-related erosion
control ordinance), and any other comrective and
preventive measures enacted to reduce or prevent
flood, mudslide (ie, mudflow) or flood-related
erosion damage;

(4) A list of the mcorporated communities within the
applicant's boundaries;

(5) Estimates relating to the community as a whole
and to the flood, mudslide (i.e., mudfiow) and flood-
related erosion prone areas
concerning:

(i) Population;

{ii) Number of one to four family residences;

(iii) Number of small businesses; and

(iv) Number of all other structures.

(6) Address of a local repository, such as a municipal
building, where the Flood Hazard Boundary Maps
(FHBM's) and Flood Insurance Rate Maps (FIRM's)
will be made available for public inspection;

(7) A summary of any State or Federal activities with
respect 1o flood plain, mudslide (i.e., mudflow) or
flood-related erosion area management within the
community, such as federally-funded flood control
projects and  State-administered  flood plain
management regulations;

(8) A commitment to recognize and duly evaluate
flood, mudslide (i.e., mudfiow) and/or flood-related
erosion hazards in all official actions .in the areas
having special flood, mudshde (i.e., mudfiow) and/or
flood-related erosion hazards and to take such other
official action reasonably necessary to carry out the
objectives of the program; and '

(9) A commitment to: .
(i) Assist the Administrator at his’her request, in
his/her delineation of the limits of the areas havmg
special flood, mudslide

(i.e., mudflow) or flood-related erosion hazards;

(i) Provide such information concerning present uses
and occupancy of the flood plain, mudslide (ie.,
mudfilow) or flood-related erosion areas as the
Administrator may request;

NFIP Regulations

(i) Maintain for public inspection and furnish
upon request, for the determination of applicable
flood insurance risk premium rates within all
areas having special flood hazards identified on a
FHBM or FIRM, any certificates of

- floodproofing, and information on the elevation

(in relation to mean sea level) of the level of the
lowest floor (including basement) of all new or
substantially improved structures. and include
whether or not such structures contain a
basement. and if the structure has been
floodproofed, the eievation (in relation to mean
sea level) to which the structure was
floodproofed;

{iv) Cooperate with Federal, State, and local agencies
and private firms which undertake to study, survey,
map, and identify -flood plain, mudslide (ie.,
mudfiow) or flood-related erosion areas, and
cooperate with neighboring communities with respect
to the management of adjoining flood plain. mud
stide (i.e., mudflow) and/or flood-related erosion
areas in order to prevent aggravation of existing
hazards; '

(v) Upon occurreace, notify the Administrator in
writing whenever the boundaries of the community
have been modified by annexation or the community
has otherwise assumed or no longer has authority to
adopt and enforce flood

plain management regulations for 2 particular area. In
order that all FHBM's and FIRM's accurately
represent the community's boundaries, include within
such notification a copy of a map of the community
suitable for reproduction, clearly delineating the new.
corporate limits or new area for which the community
has assumed or relinquished flood plain management
regulalory authority.

(b) Anapplicant shall legislatively:

{1) Appoint or designate the agency or official with
the responsibility, authority, and means to implement
the commitments made in paragraph

(a) of this section, and

(2) Designate the official responsible to submit a
report to the Administrator concemning the
community participation in the Program, including,
but not fimited to the development and
implementation of flood plain  management
regulations. This report shall be submitted annually
or biennially as determined by the Administrator.

(¢) The documents required by paragraph (a) of this
section and evidence of the actions required by
paragraph (b) of this section shall be submitted to the
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Federal Emergency
Washington DC 20472. _
{41 FR 46968, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979 and amended at 48 FR 29318,
June 24, 1983; 48 FR 44543 and 44552, Sept. 29,
1983; 49 FR 4751, Feb. 8, 1984, 49 FR 33656, Aug.
24, 1984; 50 FR

36023, Sept. 4, 1985]

Management Agency,

§ 5§9.23 Priorities for the sale of flood lnsurance
under the regular program.

Fiood-prone, mudslide (i.e., mudflow) and flood-
related erosion prone communities are placed on a
register of areas eligible for ratemaking studies and
then selected from this register for ratemaking studies
on the basis of the following considerations—

(a) Recommendations of State officials;

(b) Location of community and urgency of need for
flood insurance; ‘

(c) Population of community and intensity of existing
or proposed development of the flood plain, the mud
slide (i.e., mudflow) and the flood-related erosion
arcd,

{d) Availability of information on the community
with respect to its flood, mudslide

(ie., mudflow) and flood-related erosion
characteristics and previous losses;

(e) Extent of State and local progress in flood plain,
mudslide (i.e., mudflow) area and flood-related
erosion area management, inciuding adoption of
flood plain management regulations consistent with
related ongoing programs in the area.

f41 FR 46968, Oct. 26, 1976. Redesignated at 44 FR

31177, May 31, 1979]

'§ 59.24 Suspension of community eligibility.

(a) A community eligible for the sale of flood
insurance shall be subject to suspension from the
Program for failing to submit copies of adequate
flood plain management regulations meeting the
minimum requirements of paragraphs (b), (¢), (d), (e)
or {f) of Sec.60.3 or paragraph (b) of Sec.60.4 or
Sec.60.5, within six months from the date the
Administrator provides the data upon which the flood
plain regulations for the applicable paragraph shatl be
based. Where there has not been any submission by
the community, the Administrator shall notify the
community that 90 days remain in the six month
~ period in order to submit adequate flood plain
i management regulations. Where there has been an
inadequate submission, the Administrator shall notify
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the community of the specific deficiencies in its
submitted flood piain management regulations and
inform the community of the amount of time
remaining  within  the six month period. If,
subsequently, copies of adequate flood plain
management regulations are not received by the
Administrator, no later than 30 days before the
expiration of the original six month period the
Administrator shall provide written notice to the
community and to the state and assure publication in
the Federal Register under part 64 of this subchapter
of the community's loss of eligibility for the sale of
flood insurance, such suspension to become effective
upon the expiration of the six month period. Should
the community remedy the defect and the
Administrator receive copies of adequate flood plain
management regulations within the notice period, the
suspension notice shall be rescinded by the
Administrator. If the Administrator receives notice
from the State that it has enacted adequate flood plain
management regulations for the community within
the notice period, the

suspension notice shall be rescinded by the
Administrator.  The community's eligibility shall
remain terminated after suspension until copies of
adequate flood plain management regulations have
been received and approved by the Administrator.

(b) A community eligible for the sale of flood
insurance which fails to adequately enforce flood
plain management regulations meeting the minimum
requirements set forth in Sec. 60.3, :
60.4 and/or 60.5 shall be subject to probation.
Probation shall represent formal notification to the
community that the Administrator regards the
community's flood plain management program as not
compliant with NFIP criteriz. Prior to imposing
probation, the Administrator

(1) shal! inform the community upon 90 days prior
written notice of the impending probation and of the
specific program deficiencies and violations relative
to the failure to enforce,

(2) shall, at least 60 days before probation is to begin,
issue a press release to local media explaining the
reasons for and the effects of probation, and
(3) shall, at least 90 days before probation is to begin,
advise all policyholders in the community of the
impending probation and the additional premium that
will be charged, as provided in this paragraph, on -
policics sold or renewed during the period of
probation. During this 90-day period the community

" shall have the opportunity to avoid probation by

Program

demonstrating compliance with

E-13
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requirements, or by comrecting Program deficiencies
and remedying all violations 1o
the maximum extent possible. If, at the end of the 90-
day period, the Administrator determines that the
community has failed to do so, the probation shall go
into - effect. Probation may be
continued for up to one year after the community
corrects all Program deficiencies and remedies all
violations to the maximum extent possible. Fiood
insurance may be sold or renewed in the community
while it is on probation. Where a policy covers
property located in a community placed on probation
on or after October 1, 1986, but prior to October 1,
1992, an additional premium of $25.00 shail be
charged on each such policy newly issued or renewed
during the one-year period beginning on the date the
community is placed on probation and during any

successive one-year periods that begin prior to

October 1, 1992. Where a community's probation
begins on or after October 1, 1992, the additional
premium described in the preceding sentence shall be
$50.00, which shall also be charged during any
succeccive  one-vear periods during  which the
community remains on probation for any part thereof.
This $50.00 additional premium shall further be
charged during any successive one-year periods that
begin on or after October 1, 1992, where the
preceding one-year probation period began prior 10
October 1, 1992.

(c) A community ehligible for the sale of flood
insurance which fails to adequately enforce its flood
plain management regulations meeting the minimum
requirements set forth in Sec. 60.3,

60.4 and/or 60.5 and does not correct its Program
deficiencies and remedy all violations to the
maximum extent possible in accordance with
compliance deadlines established during a period of
probation shall be subject to suspension of its
Program eligibility. Under such circumstances, the
Administrator shall grant the community 30 days in
which to show cause why it should not be suspended.
The Administrator may conduct a hearing, written or
oral, before commencing suspensive action. If a
community i to be suspended, the Administrator
shall inform it upon 30 days prior written notice and
upon publication in the Federal Register under part
‘64 of this subchapter of its loss of eligibility for the
_sale of flood insurance. In the event of impending
suspension, the Administrator shall issue a press
release to the local media explaining the reasons and
effects of the suspension. The community’s eligibility
shall only be reinstated by the Administrator upon his
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receipt of a local [egislative or executive measure
rteaffirming  the community's formal intent to
adequately enforce the flood plain management
requirements of this subpart, together with evidence
of action taken by the community to correct Program
deficiencies and remedy to the maximum extent
possible those violations which caused the
suspension. In certain cases, the Administrator, in
order to evaluate the community's performance under
the iermms of its submission, may withhold
reinstatement for a period not 10 exceed one year
from the date of his receipt of the satisfactory
submission or place the community on probation as
provided for in paragraph (b) of this section.

(dy A community eligible for the sale of flood
insurance which repeals its flood plain management
regulations, allows its regulations to lapse, or amends
its . repulations sO that they
no longer meet the minimum requirements set forth
in Sec. 60.3, 60.4 and/or 60.5 shall be suspended
from the Program. if a community
is to be suspended, the Administrator shall inform it
upon 30 days prior writen notice and upon
publication in the Federal Register under pant 64 of
this subchapter of its loss of eligibility for the sale of
flood insurance. The community eligibility shall
remain terminated after suspension until copies of
adequate flood plain management regulations have
been received and approved by the Administrator.

{e) A community eligible for the sale of flood
insurance may withdraw from the Program by
submitting to the Administrator a copy of a
legislative action that explicitly states its desire to
withdraw from the National Flood Insurance
Program. Upon receipt of a certified copy of a final
legislative action, the Administrator shalil withdraw
the community from the Program and publish in the
Federal Register underpart 64 of this subchapter its
loss of eligibility for the sale of flood insurance. A
community that has withdrawn from the Program
may be reinstated if its submits the application
materials specified in Sec. 59.22(a).

{f) If during a period of ineligibility under paragraphs
(a), (d), or (e) of this section, a community has
permitted actions to take place that have aggravated
existing flood plain, mudslide (i.e., mudfilow) and/or
flood reiated erosion hazards, the Administrator may
withhold reinstatement until the community submits
evidence that it has taken action to remedy to the
maximum extent possible the increased hazards. The
Administrator may also place the reinstated
community on probation as provided for in paragraph

E-14
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(b) of this section.

(g) The Administrator shall promptly not:fy the
servicing company and any insurers issuing flood
insurance pursuant to an amrangement with the
Administrator of those communities whose eligibility
has been suspended or which have withdrawn from
the program. Flood insurance shall not be sold or
renewed in those communities. Policies sold or
renewed within a community during a period of
ineligibility are deemed to be voidabie by the
Administrator whether or not the parties to sale or
renewal had actual notice of the ineligibility.

[41 FR 46968, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979, and amended at 48 FR 44543
and 44552, Sept. 29, 1983; 49 FR 4751, Feb. &, 1984;
50 FR 36023, Sept. 4, 1985; 57 FR 19540, May 7,
1992; 59 FR 53598, Oct. 25, 1994; 62 FR 55715,

Oct. 27, 1997]

PART  60—CRITERIA  FOR  LAND
MANAGEMENT AND USE ‘
Subpart A--Requirements for Fivod
Management Regulations

Sec.

60.1 Purpose of subpart.
60.2 Minimum compliance with flood plain

management criteria.
60.3 Flood plain management criteria for flood-prone

arcas.

60.4 Filood plain management criteria for mudslide

(i.e., mudfiow)-prone areas.
60.5 Flood plain management criterta for fload-

refated erosion-prone areas.
60.6 Variances and exceptions.
60.7 Revisions of criteria for flood plain management

regulations.
60.8 Definitions.

Subpart B--Requirements for State Flood Plain
Management Regu_!ations
- Sec.

60.11 Purpose of this subpart.
60.12 Flood plain management criteria for State-

owned properties in special hazard areas.
60.13 Noncompliance.
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Subpart  C-—-Additional  Considerations in
Managing Flood-Prone, Mudslide (i.e., Mudflow)-
Prone, and Flood-Reiated Erosion-Prone Areas

Sec.

60.2}1 Purpose of this subpart. _
60.22 Planning considerations for flood-prone areas.
60.23 Planning considerations for mudsiide (ie.,
mudflow)-prone areas. _

60.24 Planning considerations for flood-related
erosion-prone areas.

60.25 Designation, duties, and responsibilities of
State Coordinating Agencies.

60.26 Local coordination.

Authority: 42 us.cC 4001 et seq.;
Reorganization Plan No. 3 of 1978, 43 FR
41943, 3 CFR, 1978 Comp., p. 329; EO. 12127
of Mar. 31. 1979, 44 FR 19367, 3 CFR, 1979
Comp., p. 376,

Source: 4] FR 46975, Oct. 26, 1976, unless
otherwise noted. Redesignated at 44 FR 31177,
May 31, 1979.

§ 66.1 Purpuse of subpait.
(a) The Act provides that flood insurance shall not be
sold or remewed under the program within a
community, unless the community has adopted
adequate flood plain management regulations
consistent with Federa) criteria. Responsibility for
estabiishing such criteria is delegated to the
Administrator.
(b) This subpart sets forth the criteria developed in
accordance with the Act by which the Administrator
will determine the adequacy of a community's flood
plain management regulations. These regulations
must be legally-enforceable, applied uniformly
throughout the community to all privately and
publicly owned land -within flood-prone, mudslide
(i.e., mudflow) or flood-related erosion areas, and the
community must provide that the regulations take
precedence over any less restrictive conflicting local
laws, ordinances or codes. Except as otherwise
provided in Sec. 60.6, the adequacy of such
regulations shali be determined on the basis of the
standards set forth in Sec. 60.3 for flood-prone areas,
Sec. 60.4 for mudsiide areas and Sec. 60.5 for flood-
related erosion areas.
(c) Nothing in this subpart shall be construed as
modifying or replacing the general requirement that
alt eligible communities must take into account flood,
mudslide {i.e., mudflow) and flood-related erosion
hazards, to the extent that they are known, in all
official actions relating to land management and use.
E-15
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{(d) The criteria set forth in this subpart are minimum
standards for the adoption of flood plain management
regulations by flood-prone, mudslide (i.c., mudfiow)-
prone and flood-related erosion-prone communities.
Any community’ may exceed the minimum criteria
under this part by adopting more comprehensive
flood plain management regulations utilizing the
standards such as contained in subpart C of this part.
In some instances, community officials may have
access to information or knowledge of conditions that
require, particularly for human safety, higher
standards than the minimum criteria set forth in
subpart A of this part. Therefore, any flood plain
management regulations adopted by a State or a
community which are more restrictive than the
criteria set forth in this part are encouraged and shall

take precedence.
[41 FR 46975, Oct. 26, 1976. Redesignated at 44 FR

31177, May 31, 1979,
as amended at 48 FR 44552, Sept. 29, 1983; 49 FR
4751, Feb. 8, 1984] :

§ 0.2 Minimum compliance with flood plain
management criteria.

(a) A flood-prone community applying for flood
insurance eligibility shall meet the standards of
Sec.60.3(a) in order to become eligible if a FHBM
has not been issued for the community at the time of
application. Thereafter, the community will be given
a period. of six months from the date the
Administrator provides the data set forth in
Sec.60.3(b), (c), (d), (e) or (f), in which to meet the
requirements of the applicable paragraph. If a
community has received 2 FHBM, but has not yet
applied for Program eligibility, the community shall
apply for eligibility directly under the standards set
forth in Sec.60.3(b). Thereafier, the community will
be given a period of six months from the date the
Administrator provides the data set forth in
8ec.60.3(c), (d), (e) or (f) in which tc meet the
requirements of the applicable paragraph.

(b) A mudsiide (i.e., mudflow)-prone community
applying for flood insurance eligibility shall meet the
standards of Sec. 60.4{(a) to become eligible
Thereafter, the community will be given a period of
six months from the date the mudslide (i.e., mudfiow)
areas having special mudslide hazards are delineated
in which to meet the requirements of Sec. 60.4(b).

{c) A flood-related crosion-prone community
a.pplymg for flood insurance eligibility shall meet the

‘standards of Sec. 60.5(a) to become eligibie.

Thereafier, the community will be given a period of
NFIP Regulations

six months from the date the flood-related erosion
areas having special erosion hazards are delineated in
which to meet the requirements of Sec. 60.5(b).

(d) Communities identified in part 65 of this
subchapter as containing more than one type of
hazard (e.g., any combination of special flood,
mudsiide (i.e., mudfiow), and flood-related erosion
hazard areas) shall adopt flood plain management
regulations for each type of hazard consistent with
the requirements of Sec.Sec. 60.3, 60.4 and 60.5.

(eY Locatl flood plain management regulations may be
submitted to the State Coordinating Agency

~ designated pursuant 10 Sec. 60.25 for its advice and

concurrence. The submission to the State shall clearly
describe  proposed  enforcement  procedures.
(f) The community official responsible for submitting
annual or biennial reports to the Administrator
pursuant to Sec. 59.22(b)(2) of this. subchapter shali
also submit copies of each annual or biennial report
10 any State Coordinating Agency.

(g) A community shall assure that its comprehensive
plan is consistent with the flood plain management
objectives of this part. .

{h) The community shall adopt and enforce flood
plain management regulations based on data provided
by the Administrator. Without prior approval of the
Administrator, the community shall not adopt and
enforce flood plain management regulations based
upon modified data reflecting natural or man-made
physical changes.

{41 FR 46975, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979, as amended at 48 FR 29318,
June 24, 1983; 48 FR 44552, Sept. 29, 1983; 49 FR
4751, Feb. 8, 1984; 50 FR 36024, Sept. 4, 1985; 59
FR 53598, Oct. 25, 1994; 62 FR 55716, Oct. 27,
1997]

§ 60.3 Flood plain management criteria for flood-
prone areas.

The Administrator will provide the data upon which
flood plain management regulations shall be based. If
the Administrator has not provided sufficient data to
fumish a basis for these regulations in a particular
community, the community shall obtain, review and
reasonably utilize data available from other Federal,
State or other sources pending receipt of data from
the Administrator. However, when special flood
hazard area designations and water surface elevations
have been furnished by the Administrator, they shall
apply. The symbols defining such special flood
hazard designations are set forth in Sec. 64.3 of this

‘subchapter. In all cases the minimum requirements
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governing the adequacy of the flood plain
management regulations for flood-prone areas
adopted by a particular community depend on the
amount of technical daia formally provided to the
community by the Administrator. Minimum
standards for communities are as follows:

{(a) When the Administrator has not defined the
special flood hazard areas within a community, has

not provided water surface elevation data, and has not -

provided sufficient data to identify the floodway or
coastal high hazard area, but the community has
indicated the presence of such hazards by submitting
an application to participate in the Program, the
community shall:
(1) Require permits for all proposed construction or
other development in the community, including the
placement of manufactured homes, so that it may
determine whether such construction or other
development is proposed within flood-prone areas;
(2) Review proposed development to assure that all
necessary permits have been received from those
governmental agencies from which approval is
required by Federal or State law, including section
404 of the Federal Water Pollution Control Act
Amendments of 1972, 33 U.S.C. 1334;
(3) Review all permit applications 10 determine
whether proposed building sites will be reasonably
safe from flooding. If a proposed building site is in a
flood-prone area, all new construction and substantial
improvements shall
{i) be designed (or modified) and adequately
anchored to prevemt flotation, collapse, or lateral
movement of the structure resulting from
hydrodynamic and hydrostatic loads, including the
effects of buoyancy, (ii) be constructed with materials
resistant to flood damage, (iii) be constructed by
methods and practices that minimize flood damages,
and {iv) be constructed with electrical, heating,
ventilation, plumbing, and air conditioning
equipment and other service facilities that are
designed and/or located so as to prevent water from
entering or accumulating within the components
during conditions of flooding.
(4) Review subdivision proposals and other proposed
new development, including manufactured home
parks or subdivisions, to determine whether such
proposals will be reasonably safe from flooding. If a
subdivision proposal or other proposed new
development is in a flood-prone area, any such
proposals shall be reviewed to assure that (i) all such
; proposals are consistent with the need 0 minimize
flood damage within the flood-prone area, (ii) ail
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public uulities and facilities, such as sewer, gas,
electrical, and water systems are located and
constructed to minimize or eliminate flood damage,
and (iii) adequate drainage is provided to reduce
exposure io flood hazards;

(5) Require within flood-prone areas new and
replacement water supply systems to be designed to
minimize or eliminate infiltration of flood waters into
the systems; and

{6) Require within flood-prone areas (i) new and
replacement sanitary sewage systems to be designed
to minimize or eliminate infiltration of flood waters
into the systems and discharges from the systems into
flood waters and (ii) onsite waste disposal systems to
be located to avoid impairmemt 1o them or
contamination from them during flooding.

(b} When the Administrator has designated areas of
special flood hazards (A zones) by the publication of
a community’s FHBM or FIRM, but has neither
produced water surface elevation data nor identified a
floodway or coastal high hazard area, the community
shall:

(13 Require permits for all proposed construction and
other developments including the placemenmt of
manufactured homes, within Zone A on the
community's FHBM or FIRM; ‘

(2) Require the application of the standards in
paragraphs (a) (2),

(3), (4), (5) and (6) of this section to development
within Zone A on the community’s FHBM or FIRM;
(3) Require that all new subdivision proposals and
other proposed developments (including proposals
for manufactured home parks and subdivisions)

‘greater than 50 lots or 5 acres, whichever is the

lesser, include within such proposals base flood
elevation data; (4) Obtain, review and reasonably
utilize any base flood elevation and floodway. data
available from a Federal, State,. or other source,
inciuding data developed pursuant to paragraph (b)(3)
of this section, as criteria for requiring that new
construction, substantial improvements, or other
development in Zone A on the community's FHBM
or FIRM meet the standards in paragraphs (c)(2),
(eX3), (cX5), (c)(6), (c)(12), (c)(14), (d)(2) and (dX3)
of this section; ’

(5) Where base flood elevation data are utilized,
within Zone A on the community's FHBM or FIRM:
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(1) Obtain the elevation (in relation to mean sea level)
of the lowest fioor(including basement) of all new
and substantially improved structures, and

(ii) Obtain, if the structure has been floodproofed in
accordance with paragraph (c)(3)(ii) of this section,
the elevation (in relation t0 mean sea level) to which
the structure was floodproofed, and

(iii) Maintain a record of all such information with
the official designated by the community under Sec.
59,22 (a}(9)(iii);

(6) Notify, in riverine situations, adjacent
communities and the State Coordinating Office prior
to any alteration or relocation of a watercourse, and
submit copies of such notifications to the
Administrator;

(7) Assure that the flood carrying capacity within the
altered or relocated portion of any watercourse is
maintained;

(8) Reguire that all manufactured homes to be placed
within Zone A on a community's FHBM or FIRM
shall be installed using methods and practices which
minimize flood damage. For the purposes of this
requirement, manufactured homes must be elevated
and anchored to resist flotation, collapse, or lateral
movement. Methods of anchoring may include, but
are not to be limited to, use of over-the-top or frame
ties to ground anchors. This requirement is in
addition to applicable State and local anchoring
requirements for resisting wind forces.

(c) When the Administrator has provided a notice of
final flood elevations for one or more special flood
hazard areas on the community's FIRM and, if
appropriate, has designated other special flood hazard
areas without base flood elevations on the
community's FIRM, but has not identified a
regulatory floodway or coastal high hazard arca, the
community shafl:

(1) Require ‘the standards of paragraph (b) of this
section within all A1-30 zones, AE zones, A zones,
AH zones, and AO zones, on the community's FIRM;
(2) Require that all new construction and substantial
improvements of residential structures within Zones
A1-30, AE and AH zones on the community's FIRM
have the lowest floor (including basement) elevated
to or above the base flood level, unless the
community is granted an exception by the
Administrator for the allowance of basements in
accordance with Sec. 60.6 (b) or (¢);

(3) Require that all new construction and substantial
improvements of non-residential structures within
Zones A1-30, AE and AH zones on the community's
firm (i) have the lowest floor. (including basement)
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elevated 10 or above the base flood level or, (ii)
together with attendant utility and sanitary facilities,
be designed so that beiow the base flood level the
structure is watertight with walls substantially
impermeable to the passage of water and with
structural components having the capability of
resisting hydrostatic and hydrodynamic loads and
effects of buoyancy;

(4) Provide that where a non-residential structure is
intended 1o be made watertight below the base flood
level, (i) a registered professional engineer or
architect shall. develop andfor review structural
design, specifications, and plans for the construction,
and shall certify that the design and methods of
construction are in accordance with accepted
standards of practice for meeting the applicable
provisions of paragraph {(c}3Xii} or (c)}{8)ii) of this .
section, and (i) a record of such certificates which
inctudes the specific elevation (in relation to mean
sea level) to which such structures are floodproofed
shall be maintained with the official designated by
the community under Sec. 59.22(a)}(9Xiii);

{5) Require, for all new construction and substantial
improvements, that fully enclosed areas below the
lowest floor that are usable solely for parking of
vehicles, building access or storage in an area other
than a basement and which are subject to flooding
shall be designed to automatically equalize
hydrostatic flood forces on exterior walls by allowing
for the entry and exit of floodwaters. Designs for
meeting this requirement must either be certified by a
registered professional engineer or architect or meet
or exceed the following minimum criteriaz A
minimum of two openings having a total net area of
not less than one square inch for every square foot of
enclosed area subject to flooding shall be provided.
The bottom of all openings shall be no higher than
one foot above grade. Openings may be equipped
with screens, louvers, valves, or other coverings or
devices provided that they permit the automatic entry
and exit of floodwaters.

(6) Require that manufactured homes that are placed
or substantially improved within Zones A1-30, AH,
and AE on the community's FIRM on sites

(i) Outside of a manufactured home park or
subdivision,

(it) In a new manufactured home park or subdivision,
(iii) In an expansion to an existing manufactured
home park or subdivision, or

(iv) In an existing manufactured home park or
subdivision on which a manufactured home has
incurred ““substantial damage” as the result of a
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flood, be elevated on a permanent foundation such
that the fowest floor of the manufactured home is
elevated to or above the base flood elevation and be
securely anchored to an adequately anchored
foundation system to resist floatation collapse and
lateral movement. ‘
(7) Require within any AQ zone on the community's
FIRM that all new construction and substantial
improvements of residential structures have the
lowest floor (including basement) elevated above the
highest adjacent grade at least as high as the depth
number specified in feet on the community's FIRM
(at least two feet if no depth number is specified),

(8) Require within any AQ zone on the community's
FIRM that all new construction and substantial
improvements of nonresidential structures

(i) have the lowest floor (including basement)
elevated above the highest adjacent grade at least as
high as the depth number specified in feet on the
community's FIRM (at least two feet if no depth

number is specified), or

(ii) together with attendant utility and sanitary

facilities be completely floodproofed to that level to
meet the floodproofing standard specified in Sec.
60.3(cX3IXii);

(9) Require within any A99 zones on a community’s
FIRM the standards of paragraphs (a}!) through
(a)(4)(i) and (b)(5) through (b)(9) of this section;

(10) Require until a regulatory floodway Is
designated, that no new counstruction, substantial
improvements, or other development (inciuding fill)
shall be permitted within Zones A1-30 and AE on the
community's FIRM, unless it is demonstrated that the
cumulative effect of the proposed development, when
combined with all other existing and anticipated
development, will not increase the water surface
elevation of the base flood more than one foot at any
point within the community.

(11) Require within Zones AH and AO, adequate
drainage paths around structures on slopes, to guide
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floodwaters around and away from proposed
structures.

(12) Require that manufactured homes to be placed or
substantially improved on sites in an existing
manufactured home park or subdivision within Zones
A-1-30, AH, and AE on the community's FIRM that -
are not subject to the provisions of paragraph (c)(6)
of this section be elevated so that either

(i) The lowest floar of the manufactured home is at or
above the base flood elevation, or

(i) The manufactured home chassis is supported by
reinforced piers or other foundation elements of at

"least equivalent strength that are no less than 36

inches in height above grade and be securely
anchored 1o an adequately anchored foundation
system to resist floatation, collapse, and lateral
movemsnt.

(13) Notwithstanding any other provisions of Sec,
60.3, a community may approve certain development
in Zones Al-30, AE, and AH, on the community's
FIRM which increase the water surface elevation of
the base flood by more than one foot, provided that
the community first applies for a conditional FIRM
revision, fulfills the requirements for such a revision
as estabiished under the provisions of Sec. 65.12, and
receives the approval of the Administrator.

(14) Require that recreational vehicles placed on sites
within Zones A1-30, AH, and AE on the community's
FIRM either

{1} Be on the site for fewer than !80 consecutive
days,

(ii) Be fully licensed and ready for highway use, or
(1ii) Meet the permit requirements of paragraph (b)(1)
of this section and the elevation and anchoring
requirements for ““manufactured homes” in
paragraph (c)(6) of this section.

A recreational vehicle is ready for highway use if it is
on its wheels or jacking system, is attached o the site
only by quick disconnect type utilities and security
devices, and has no permanently attached additions.
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(dy When the Administrator has provided a notice of
final base flood elevations within Zones AIl-30
and/or AE on the community's FIRM and, if
appropriate, has designated AO zones, AH zones,
A99 zones, and A zones on the community’s FIRM,
and has provided data from which the community
shall designate its regulatory floodway, the
community shall: '

(1) Meet the requirements of paragraphs (c) (1)
through (14) of this section;

(2) Select and adopt a regulatory floodway based on
the principle that the area chosen for the regulatory
floodway must be designed to carry the waters of the
base flood, without increasing the water surface
elevation of that flood more than one foot at any
point; '

(3) Prohibit encroachments, including fill, new
construction, substantial improvements, and other
development within the adopted regulatory floodway
unless it has been demonstrated through hydrologic
and hydraulic analyses performed in accordance with
standard engineering practice that the proposed
encroachment would not result in any increase in
flood levels within the community during the
occurrence of the base flood discharge;

(4) Notwithstanding any other provisions of Sec.
60.3, a community may permit encroachments within
the adopted regulatory floodway that would result in
an increase in base flood elevations, provided that the
community first applies for a conditional FIRM and
floodway revision, fulfills the requirements for such
revisions as establiished under the provisions of Sec.
65.12, and receives the approval of the Administrator.
(e} When the Administrator has provided a notice of
final base flood e¢levations within Zones Al1-30
and/or AE on the community's FIRM and, if
appropriate, has designated AH zones, AO zones,
A99 zones, and A zones on the community's FIRM,
and has identified on the community's FIRM coastal
high hazard areas by designating Zones VI1-30, VE,
and/or V, the community shall:

(1) Meet the requirements of paragraphs (cX1)
through (14) of this section;

(2) Within Zones VI-30, VE, and V on a
community's FIRM, (i ) obtain the elevation (in
relation 10 mean sea Jevel) of the bottom of the lowest
structural member of the lowest floor (excluding
pilings and columns) of alt new and substantially
improved structures, and whether or not such
structures contain a basement, and (ii) maintain a
record of all such information with the official
community under Sec.
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539.22(a)}9X1ii);

(3) Provide that all new construction within Zones
V1-30, VE, and V on the community's FIRM is
located landward of the reach of mean high tide;

(4) Provide that all new construction and substantial
improvements in Zones V1-30 and VE, and also
Zone V if base flood elevation data is available, on
the community's FIRM, are elevated on pilings and
columns so that

(i) the bottom of the iowest horizonial structural
member of the lowest floor {(excluding the pilings or
columns) is elevated to or above the base flood level;
and '

(i1) the pile or column foundation and structure

attached thereto is anchored to resist flotation,
collapse and lateral movement due to the effects of
wind and water loads acting simultaneously on all

building components. Water loading values used

shall be those associated with the base flood. Wind

ioading values used shall be those required by

applicable State or Jocal building standards. A

registered professional engineer or architect shali

develop or review the structural design, specifications

and plans for the construction, and shall ceriify that

the design and methods of construction to be used are

in accordance with accepted standards of practice for
meeting the provisions of paragraphs (e)(4)

(1) and (ii) of this section,

{5) Provide that all new construction and substantial
improvements within Zones V1-30, VE, and V on the

community's FIRM have the space below the lowest

floor either free of obstruction or constructed with

non-supporting breakaway walls, open wood lattice-

work, or insect screening intended to collapse under

wind and water loads without causing collapse,

displacement, or other structural damage to the

elevated portion of the building or supporting

foundation system. For the purposes of this section, a

breakway wall shall have a design safe Joading

resistance of not less than 10 and no more than 20

pounds per square foot. Use of breakway walls which

exceed a design safe Joading resistance of 20 pounds

per square foot (either by design or when so required

by local or State codes) may be permitted only if a

registered professional engineer or architect certifies

that the designs proposed meet the following

conditions: -
(i) Breakaway wall collapse shall resuit from a water

load less than that which would occur during the base

fiood; and,

(1) The elevated portion of the building and

supporting foundation system shall not be subject to

E-20



000630

collapse, displacement, or other structural damage
due to the effects of wind and water loads acting
simultaneously on all building components (structural
and non-structural}. Water loading values used shall
be those associated with the base flood. Wind loading
values used shall be those required by applicable
State or local building standards. Such enclosed space
shall be wuseable solely for parking of vehicles,
building access, or storage.

(6) Prohibit the use of fill for structural support of
buildings within Zones V}-30, VE, and V on the

community's FIRM;
{7) Prohibit man-made alteration of sand dunes and

mangrove stands within Zones V1-30, VE, and V on .

the community's FIRM which would increase
‘potentiat flood damage. :
(8) Require that manufactured homes placed or
substantially improved within Zones V1-30, V, and
VE on the community’s FIRM on sites ‘
(i) Outside of a manufactured home park or
subdivision,

(ii) In a new manufactured home park or subdivision,
(iii) In an expansion t0 an existing manufactured
home park or subdivision, or -

(iv) In an existing manufactured home park or
subdivision on which a manufactured home has
incurred “'substantial damage™ as the result of a
flood, meet the standards of paragraphs (e)(2)
through (7) of this section and that manufactured
homes placed or substantially improved on other sites
in an existing manufactured home park or subdivision
within Zones VI-30, V, and VE on the community's
FIRM meet the requirements of paragraph (¢)(12) of
this section.

(9) Require that-recreational vehicles placed on sites
within Zones V1-30, V, and VE on the community's
FIRM either _

(i) Be on the site for fewer than 180 consecutive
days,

(ii) Be fully licensed and ready for highway use, or
(iii) Meet the requirements in paragraphs (b)(1) and
(e) (2) through (7) of this section.

A recreational vehicle is ready for highway use if it is
on its wheels or jacking system, is attached to the site
only by quick disconnect type utilities and security
_devices, and has no permanently attached additions.
{f) When the Administrator has provided a notice of
final base flood elevations within Zones A1-30 or AE
on the community's FIRM, and, if appropriate, has
designated AH zones, AO zones, A99 zones, and A
", zones on the community's FIRM, and has identified
"flood protection restoration areas by designating
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Zones AR, AR/A1-30, AR/AE, AR/AH, AR/AQ, or
AR/A, the community shall:

(1) Meet the requirements of paragraphs (c)1)
through (14) and (d)(1) through (4) of this section.
{2) Adopt the official map or legal description of
those areas within Zones AR, AR/A1-30, AR/AE,
AR/AH, AR/A, or AR/AO that are designated
developed areas as defined in Sec.59.1 in accordance
with the eligibility procedures under Sec.65.14.

(3) For all new construction of structures in areas
within Zone AR that are designated as developed

. areas and in other areas within Zone AR where the

AR flood depth is 5 feet or less:

{i) Determine the lower of either the AR base flood
elevation or the elevation that is 3 feet above highest
adjacent grade: and

(i} Using this elevation, require the standards of
paragraphs {c)( 1) through (14) of this section.

" (4) For all new construction of structures in those

areas within Zone AR that are not designated as
developed areas where the AR flood depth is greater
than 5 feer:

(1) Determine the AR base flood elevation; and

(i) Using that elevation require the standards of
paragraphs (c)(1) through (14) of this section.

(5) For all new construction of structures in areas
within Zone AR/A1-30, AR/AE, AR/AH AR/AQ,
and AR/A:

(i) Determine the applicable elevation for Zone AR
from paragraphs (a)(3) and (4) of this section;

(ii) Determine the base flood elevation or flood depth
for the underiying A1-30, AE, AH, AO and A Zone;
and (iii} Using the higher elevation from paragraphs
(a)(5)(1) and (ii) of this section require the standards
of paragraphs (c)(1) through (14) of this section.

(6) For all substantial improvements to existing
construction within Zones AR/A1-30, AR/AE,
AR/AH, AR/AQ, and AR/A:

() Determine the A1-30 or AE, AH, AQ, or A Zone
base flood elevation; and

(1) Using this elevation apply the requirements of
paragraphs (¢)(1) through (14) of this section.

(7) Notify the permit applicant that the area has been
designated as an AR, AR/A1-30, AR/AE, AR/AH,
AR/AQ, or AR/A Zone and whether the structure will
be elevated or protected to or above the AR base
flood elevation.

[41 FR 46973, Oct. 26, 1976]

Editorial Note: For Federal Register citations
affecting Sec. 60.3, see the List of CFR Sections
Affected, which appears in the Finding Aids section
of the printed volume and on GPO Access.
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§ 60.4 Flood plain management criteria for
mudslide (i.e., mudflow)-prone areas.

The Administrator will provide the data upon which
flood plain management regulations shall be based. If
the Administrator has not provided sufficient dawz to
furnish a basis for these regulations in a particuiar
community, the community shall obtain, review, and
reasonably utilize data available from other Federal,
State or other sources pending receipt of data from
the Administrator. However, when special mudstide
(i.e., mudflow) hazard area designations have been
furnished by the Administrator, they shall apply. The
symbols defining such special mudslide (ie.,
mudfiow) hazard designations are set forth in Sec.
64.3 of this subchapter. In all cases, the minimum
requirements for mudslide (i.e., mudflow)-prone
areas adopted by a particular community depend on
the amount of technical data provided to the
community by the Administrator. Minimum
standards for communities are as follows:

(8) When the Administrator has not yet identified any
area within the community as an area having special
mudslide (i.e., mudflow) hazards, but the community
has indicated the presence of such hazards by
submitting an application to participate in the
Program, the community shall '

(1) Require permits for ail proposed construction or
other development in the community so ‘that it may
determine whether development is proposed within
mudslide (i.e., mudflow)-prone areas;

(2) Require review of each permit application to
determine  whether the proposed site and
improvements will be reasonably safe from
mudslides (i.e., mudflows). Factors to be considered
in making such a determination should include but

not be limited to (i) the type and quality of soils, (ii)

any evidence of ground water or surface water
problems, (iii) the depth and quality of any fill, (iv)

. the overall slope of the site, and (v) the weight that

any proposed structure will impose on the slope;

(3) Require, if a proposed site and improvements are
in a location that may have mudslide (i.e., mudflow)
hazards, that

(i) a site investigation and further review be made by
persons qualified in geology and soils engineering,
(i) the proposed grading, excavations, new
construction, and substantial improvements are
adequately designed and protected against mudsiide
(i.c., mudflow) damages, (iii) the proposed grading,

i excavations, new construction and substantial

improvements do not aggravate the existing hazard
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by creating either on-site or off-site disturbances, and
(iv) drainage, planting, watering, and maintenance be
such as not to endanger siope stability.

(b) When the Administrator has delineated Zone M
on the community's FIRM, the community shall:

(1) Meet the requirements of paragraph {a} of this
section; and

(2) Adopt and enforce a grading ordinance or
regulation in accordance with data supplied by the
Administrator which (i) regulates the location of
foundation systems and utility systems of new
construction and substantial improvements, (ii)
regulates the location, drainage and maintenance of
all excavations, cuts and fills and planted slopes, (iii)
provides special requirements for protective measures
including but not necessarily limited to retaining
walls, buttress fills, sub-drains, diverter terraces.
benchings, etc.,, and (iv) requires engineering
drawings and specifications to be submitted for all
corrective measures, accompanied by supporting soils
engineering and geology reports. Guidance may be
obtained from the provisions of the 1973 edition and
any subsequent edition of the Uniform Building
Code, sections 7001 through 7006, and 7008 through
7015. The Uniform Building Code is published by
the International Conference of Building Officials, 50
South Los Robies, Pasadena, California 91101.

(41 FR 46975, Oct. 26, 1976. Redesignated at 44
FR 31177, May 31, 1979, as amended at 48 FR
44552, Sept. 29, 1983; 49 FR 4751, Feb. 8.
1984]

§ 60.5 Flood plain management criteria for flood-
related erosion-prone areas.

The Administrator will provide the data upon which
flood plain management regulations for flood-related
erosion-prone arecas shall be based. If the
Administrator :has not provided sufficient data to
furnish a basis for these regulations in a particular
community, the community shall obtain, review, and
reasonably utilize data available from other Federal,
State or other sources, pending receipt of data from
the Administrator. However, when special flood-
related erosion hazard area designations have been
furnished by the Administrator they shall apply. The
symbols defining such special flood-related erosion
hazard designations are set forth in Sec. 64.3 of this
subchapter. In all cases the minimum requirements
governing the adequacy of the flood plain
management regulations for flood-related erosion-
prone areas adopted by a particuiar community
depend on the amount of technical data provided to- -
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the community by the Administrator.
standards for communities are as follows:
{a) When the Administrator has not yet identified any
area within the community as having special flood-
related erosion hazards, but the community has
indicated the presence of such hazards by submitting
an application to participate in the Program, the
community shall

(1) Require the issuance of a permit for aII proposed
construction, or other development in the area of
flood-related erosion hazard, as it is known to the
community;

(2) Require review of each permit application to
determine whether the proposed site alterations and
improvements will be reasonably safe from flood-
related erosion and will not cause flood-related
erosion hazards or otherwise aggravate the existing
flood-related erosion hazard; and

(3) If a proposed improvement is found to be in the
path of flood-related erosion or to increase the
erosion hazard, require the improvement to be
relocated or adequate protective measures to be taken
which will not aggravate the existing erosion hazard.
(b) When the Administrator has delineated Zone E on
the community's FIRM, the community shall

(1) Meet the requirements of paragraph (a) of this
section; and

(2) Require a setback for all new development from
the ocean, lake, bay, riverfront or other body of
water, to create a safety buffer consisting of a natural
vegetative or contour strip. This buffer will be
designated by the Administrator according to the
flood-related erosion hazard and erosion rate, in
conjunction with the anticipated “'useful life” of
structures, and depending upon the geologic,
topographic and climatic characteristics
of the community's land. The buffer may be used for

Minimum

suitable open space purposes, such as for agricultural,

forestry, outdoor recreation and wildlife habitat areas,
and for other activities using temporary and portable

structures only.
{41 FR 46975, Oct. 26, 1976. Redesignated at 44

FR 31177, May 31, 1979, as amended at 48 FR
44552, Sept. 29, 1983; 49 FR 4751, Feb. §,

1984]

§ 60.6 Variances and exceptions.

(a) The Administrator does not set forth absolute
criteria for granting variances from the criteria set
forth in Sec.. 60.3, 60.4, and 60.5. The issuance of a
variance is for flood plain management purposes
only. Insurance premium rates are determined by
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statute according to actuarial risk and will not be
modified by the granting of a variance. The
community, after examining the applicant's
hardships, shall approve or disapprove a request.
While the granting of variances generally is limited to
a lot size less than one-half acre {as set forth in

" paragraph {a}(2) of this section), deviations from that

limitation may occur. However, as the lot size
increases beyond one-half acre, the technical
Justification required for issuing 2 variance increases.
The Administrator may review a community's
findings justifying the granting of variances, and if
that review indicates a pattern inconststent with the
objectives of sound flood plain management, the
Administrator may take appropriate action under Sec.
59.24(b) of this subchapter. Variances may be issued
for the repair or rehabilitation of historic structures
upon a determination that the proposed repair or
rehabilitation will not preclude the structure's
continued designation as a historic structure and the
variance is the minimum necessary to preserve the
historic character and design of the structure.
Procedures for the granting of variances by a
community are as follows:

(1) Variances shall not be issued by a community
within any designated regulatory floodway if any
increase in flood levels during the base flood
discharge would result;

(2) Variances may be issued by a community for new
construction and substantial improvements to be
erected on a lot of one-half acre or less in size
contiguous to and surrounded by lots with existing
structures constructed below the base flood level, in
conformance with the procedures of paragraphs (a)
(3), (4), (5) and (6) of this section;

(3} Variances shall only be issued by 2 community
upon (i) a showing of good and sufficient cause, (iija
determination that failure to grant the variance would
result in exceptional hardship to the applicant, and
(iii) a determination that the granting of a variance
will not result in increased flood heights, additional
threats to public safety, extraordinary public expense,
create nuisances, cause fraud on or victimization of
the public, or conflict with existing local laws or
ordinances;

(4) Variances shall only be issued upon a
determination that the variance is the minimum
necessary, considering the flood hazard, to afford
relief;
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(5) A community shall notify the applicant in writing
over the signature of a community official that (i) the
issuance of a variance to construct a structure below
the base flood level will result in increased premium
rates for flood insurance up to amounts as high as $25
for $100 of insurance coverage and (i) such
construction below the base flood jevel increases
risks to life and property. Such notification shall be
maintained with a record of all variance actions as
required in paragraph (a}(6) of this section; and

{6) A community shall (i) maintain a record of all
variance actions, including justification for their
‘issuance, and (ii) report such variances issued in its
annual or Dbiennial report submitted 1o the
Administrator. _
(7) Variances may be issued by a community for new
construction and substantial improvements and for
other development necessary for the conduct of a
functionally dependent use provided that (i) the
criteria of paragraphs (a)(1) through {a)}(4) of this
section are met, and (ii) the structure or other
development is protected by methods that minimize
flood damages during the base flood and create no
additional threats to public safety.

(bX1) The requirement that each flood-prone,

mudshde (i.e., mudflow)-prone, and flood-related
erosion prone community must adopt and submit
adequate flood plain management regulations as a
condition of initial and continued flood insurance
eligibility is statutory and cannot be waived, and such
regulations shall be adopted by 8 community within
the time periods specified in Sec. 60.3, 60.4 or Sec.
60.5. However, certain exceptions from the standards
contained in this subpart may be permitted where the
Administrator  recognizes that, because of
extraordinary circumstances, local conditions may
render the application of certain standards the cause
for severe hardship and gross inequity for a particular
cbmmunity. Consequently, a community proposing
the adoption of flood plain management regulations
which vary from the standards set forth in Sec. 60.3,
60.4, or Sec. 60.5, shall explain in writing 10 the
Administrator the nature and extent of and the
reasons for the exception request and shall inciude
sufficient supporting economic, environmental,
topographic, hydrofogic, and other scientific and
technical data, and data with respect to the impact on
public safety and the environment.

(2} The Administrator shall prepare a Special
Environmental Clearance to determine whether the
proposal for an exception under paragraph (b)(1) of
this section will have significant impact on the human
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environment. The decision whether an Environmental
Impact Statement or other environmental document
will be prepared, will be made in accordance with the

- procedures set out in 44 CFR part 10. Ninety or more

days may be required for an environmental quality
clearance if the proposed exception will have
significant impact on the human environment thereby
requiring an EIS.

(¢) A community may propose flood plain
management measures which adopt standards for
floodproofed residential basements below the base
flood level in zones A1-30, AH, AO, and AE which
are not subject to tidal flooding. Nothwithstanding
the requirements of paragraph

(b) of this section the Administrator may approve the
proposal provided that:

(1) The community has demonstrated that areas of
special flood hazard in which basements will be
permitted are subject to shallow and low veltocity
flooding and that there is adequate flood warning
time to ensure that all residents are notified of
impending floods. For the purposes of this paragraph
flood characteristics must include:

(1) Flood depths that are five feet or less for
developable lots that are contiguous to land above the
base flood level and three feet or iess for other lots;
(ii) Flood velocities that are five feet per second or
less; and(iii) Flood warning times that are 12 hours or
greater. Flood warning times of two hours or greater
may be approved if the community demonstrates that
it has a flood warning system and emergency plan in
operation that is adequate to ensure safe evacuation
of flood plain residents. '

(2) The community has adopted flood plain
management measures that require that new
construction and substantial improvements of
residential structures with basements in zones Al-30,
AH, AO, and AE shall: _
(i) Be designed and built so that any basement area,
together with attendant utilities and sanitary facilities .
below the floodproofed design level, is watertight
with walls that are impermeable to the passage of
water without human intervention. Basement walls
shall be built with the capacity to resist hydrostatic
and hydrodynamic loads and the effects of buoyancy
resulting from flooding to the floodproofed design
level, and shall be designed so that minimal damage
will occur from floods that exceed that level. The
floodproofed design level shall be an elevation one
foot above the level of the base flood where the
difference between the base flood and the 500-year
flood is three feet or less and two feet above the level
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of the base flood where the difference is greater than
three feet. A

(ii) Have the top of the floor of any basement area no
lower than five feet below the elevation of the base
iii) Have the area surrounding the structure on all
sides filled 1o or above the elevation of the base
flood. Fill must be compacted with slopes protected
by vegetative cover;

(iv) Have a registered professional engineer or
architect develop or review the buiiding's structural
design, specifications, and plans, including

consideration of the depth, velocity, and duration of

flooding and type and permeability of soiis at the
buiiding site, and certify that the basement design and
methods of construction proposed are in accordance
with accepted standards of practice for meeting the
provisions of this paragraph; '

(v} Be inspected by the building inspector or other
authorized representative of the community to verify
that the structure is buiit according to its design and
those provisions of this section which are verifiable.
[41 FR 46975, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979, as amended at 48 FR 44543
and 44552, Sept. 29, 1983; 49 FR 4751, Feb. 8, 1984,
50 FR 36025, Sept. 4, 1985; 51 FR 30308, Aug. 25,
1986; 54 FR 33550, Aug. 15, 1989]

§ 60.7 Revisions of criteria for flood plain
management regulations.

From time to time part 60 may be revised as
experience is acquired under the Program and new
information becomes available. Communities will be
given six months from the effective date of any new
regulation to revise their flood plain management
regulations to comply with any such changes.

§ 60.8 Definitions. . .
The definitions set forth in part 59 of this subchapter

are applicable to this part. :

Subpart B--Requirements for State Flood Plain
Management Reguiations

§ 60.11 Purpose of this subpart.

(a) A State is considered a ~'community” pursuant to
Sec. 59.1 of this subchapter; and, accordingly, the
Act provides that flood insurance shall not be sold or
renewed under the Program unless a community has
adopted adequate flood plain management regulations
consistent with criteria  established by the

‘Administrator.
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(b) This subpart sets forth the flood plain

management criteria required for State-owned
properties located within special - hazard areas
identified by the Administrator. A State shall satisfy
such criteria as a condition to the purchase of a
Standard Flood Insurance Policy for a State-owned
structure or its contents, or as a condition to the
approval by the Administrator, pursuant to part 75 of
this subchapter, of its plan of self-insurance.

[4] FR 46975, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979, as amended at 48 FR 44552,
Sept. 29, 1983; 49 FR 4751, Feb. 8, 1984]

§ 60.12 Flood plain management criteria for
State-owned properties in special hazard areas.

(a) The State shall comply with the minimum flood
plain management criteria set forth in Sec.Sec. 60.3,
60.4, and 60.5. A State either shall: ,
(1) Comply with the flood plain management
requirements of all local communities participating in
the program in which State-owned properties are
located; or(2) Establish and enforce flood plain
management regulations which, at a minimum,
satisfy the criteria set forth in Sec. 60.3, 60.4, and
60.5.

(b) The procedures by which a state government
adopts and administers flood plain management
regulations satisfying the criteria set forth in Sec.
60.3, 60.4 and 60.5 may vary from the procedures by
which local governments satisfy the criteria.

(c) If any State-owned property is located in a non-
participating local community, then the State shall
comply with the requirements of paragraph (a}(2) of
this section for the property.

§ Sec. 60.13 Noncompliance.

if a State fails to submil adequate flood plain
management regulations applicable to State-owned
properties pursuant to Sec. 60.12 within six months
of the effective date of this regulation, or fails 1o
adequately enforce such regulations, the State shall
be subject o suspensive action pursuant to Sec.
59.24. Where the State fails to adequately enforce its
flood plain  management regulations, the
Administrator shall conduct a hearing before
initiating such suspensive action.

[4]1 FR 46975, Oct. 26, 1976. Redesignated at 44
FR 31177, May 31, 1979, as amended at 48 FR
44552, Sept. 29, 1983; 49 FR 4751, Feb. 8§,
1984] -
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Subpart C—Additional Considerations  in
Managing Flood-Prone, Mudslide (i.e., Mudflow)-
Prone and Flood-Related Erosion-Prone Areas

§ 60.21 Purpose of this subpart.

The purpose of this subpart is to encourage the
formation and adoption of overall comprehensive
management plans for flood-prone, mudslide (i.e.,
mudflow)-prone and flood-related erosion-prone
areas. While adoption by a community of the
standards in this subpart is not mandatory, the
community shall completely evaluate these standards.

§ 60.22 Planning considerations for flood-prone
areas.

(a) The flood plain management regulations adopted
by a community for flood-prone areas should:

(1) Permit only that development of flood-prone
areas whick (i) is appropriate in light of the
probability of flood damage and the need to reduce
flood losses, (ii) is an acceptable social and economic
use of the land in relation 1o the hazards involved,
and (iii) does not increase the danger to human life;
(2) Prohibit nonessential or improper installation of
public utilities and public facilities in flood-prone
areas.

{b) In formulating community development goals
afier the occurrence of a flood disaster, each

community shall consider—
(1) Preservation of the flood-prone areas for open

space purposes;
(2) Relocation of occupants away from flood-prone
areas;

(3) Acquisition of land or land development rights for
public purposes consistent with a policy of
min'imizati'on of future property losses; .

(4) Acquisition of freguently flood-damaged
structures;

(c) In formulating comrunity development goals and
in adopting flood plain management regulations, each
community shall consider at least the following

factors—-

(1) Human safety;
(2) Diversion of development to areas safe from

flooding in light of the need to reduce flood damages
and in light of the need to prevent environmentally
incompatible flood plain use;

(3) Full disclosure to all prospective and interested
parties (including but not limited to purchasers and

renters) that
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(1) certain structures are located within ﬂood-prone
areas,

(i) variances have been granted for certain structures
located within flood-prone areas, and

{iii) premium rates applied to new structures built at
elevations below the base flood substantially increase
as the elevation decreases;

(4) Adverse effects of flood plain development on
existing development;

{5) Encouragement of floodproofing to reduce flood
damage;

(6) Flood warning and emergency preparedness
plans;

(7) Provision for alternative vehicular access and
escape routes when normal routes are blocked or
destroyed by flooding;

(8) Establishment of minimum floodproofing and
access requirements for schools, hospitals, nursing
homes, orphanages, penal institutions, fire stations,
police stations, communications centers, water and
sewage pumping stations, and other public or quasi-
area to enabie them to wrthstand ﬂood damage and
1o facilitate emergency operations;

{(9) Improvement of local drainage to control
increased runoff that might increase the danger of -
flooding to other properties;

{10) Coordination of plans with neighboring
community’s flood plain management programs;

(11) The requirement that all new construction and
substantial improvements in areas subject to
subsidence be elevated above the base flood level
equal to expected sub51dcnce for at least a-ten year
period;

(12) For riverine areas, requiring subdividers 1o
furnish dehneauons for ﬂoodways before approving a
subdivision;

(13) Prohibition of any alteration or relocation of a
watercourse, except as part of an overall drainage
basin plan. In the event of an overali drainape basin
plan, provide that the flood carrying capacity within
the altered or relocated portion of the watercourse is
maintained;

(14) Requirement of setbacks for new construction
within Zones VI-30, VE, and V on a community's
FIRM;

(15) Requirement of additional elevation above the
base -flood level for all mew construction and
substantial improvements within Zones A1-30, AF,
V1-30, and VE on the community's FIRM to protect
against such occurrences as wave wash and floating
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debris, to provide an added margin of safety against
floods having a magnitude greater than the base
flood, or to compensate for future wurban
development;

(16) Requirement of coasistency between state,
regiona! and local comprehensive plans and flood
plain management programs;

{17) Requirement of pilings or columns rather than
fitl, for the elevation of structures within flood-prone
areas, in order to maintain the storage capacity of the
flood plain and to minimize the potential for negative
impacts to sensitive ecological areas;

(18) Prohibition, within any floodway or coastal high
hazard area, of plants or facilities in which hazardous
substances are manufactured.

(19) Requirement that a plan for evacuating residents
of all manufactured home parks or subdivisions
located within flood prone areas be developed and
filed with and approved by appropriate community
emergency management authorities. [41 FR 46975,
Oct. 26, 1976. Redesignated at 44 FR 31177, May 31,
1979, as amended at 50 FR 36025, Sept. 4, 1985; 54

FR 40284, Sept. 29, 1989)

§ 60.23 Planning considerations for mud slide
(i.e., mudflow)-prone areas.

The planning process for communities identified
under part 65 of this subchapter as contzining Zone
M, or which indicate in their applications for flood
insurance pursuant to Sec. 59.22 of this subchapter
that they have mudslide (i.e., mudfiow) areas, shouid
include— :

{a) The existence and . extent of the hazard;

() The potential effects of inappropriate hillside
development, inciuding

(1) Loss of life and personal injuries, and

(2) Public and private property losses, costs,

Jiabilities, and exposures resuiting from potential

mudslide (i.e., mudflow) hazards;

(c) The means of avoiding the hazard including the
(1) availability of land which is not mudslide (i.e.,
mudflow)-prone and the feasibility of developing
such land instead of further encroaching upon
mudslide (i.e., mudflow) areas, (2) possibility of
public acquisition of land, easements, and
development rights to assure the proper development
of hillsides, and

(3) advisability of preserving mudslide (ie.,
mudflow) areas as open space;

(d) The means of adjusting to the hazard, including
the {1) establishment by ordinance of site exploration,
investigation, design, grading, construction, filing,
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compacting,  foundation, sewerage, drainage,
subdrainage, planting, inspection and maintenance
standards and requlrements that promote proper land
use, and

(2} provision for proper drainage and subdrainage on
public property and the location of public utilities and
service facilities, such as sewer, water, gas and
electrical systems and streets in a manner designed to
minimize exposure 1o mudslide (i.e., mudflow)
hazards and prevent their aggravation;

(e) Coordination of land use, sewer, and drainage
regulations and ordinances with fire prevention, flood
plain, mudslide (i.e., mudfiow), soil, land, and water
regulation in neighboring communities;

(f) Planning subdivisions and other developments in
such a manner as to avoid exposure to mudslide (i.e.,
mudflow) hazards and the control of public facility
and utility extension to discourage inappropriate
development;

(g) Public facility location and design requirements
with higher site stability and access standards for
schools, hospitals, nursing homes, orphanages,
correctional and other residential institutions, fire and
police stations, communication centers, electric
power transformers and substations, water and sewer
pumping stations and any other public or quasi-public
institutions located in the mudslide (i.e., mudflow)
arca to enable them to withstand mudslide (ie..
mudflow) damage and to facilitate emergency
operations; and

(h) Provision for emergencies, including:

(1) Warning, evacuation, abatement, and access
procedures in the event of mudslide (i.e., mudflow),
{2) Enactment of public measures and initiation of
private procedures to limit danger and damage from
continued or future mudslides (i.e., mudflow),

(3) Fire prevention procedures in the event of the

" rupture of gas or electrical distribution systems by

mudslides,
(4) Provisions to avoid contamination of. water

conduits or deterioration of slope stability by the
rupture of such systems,

(5) Similar provisions for sewers which in the event
of rupture pose both health and site stability hazards
and

(6) Provisions for aliemative vehicular access and
escape routes when normal routes are blocked or
destroyed by mudslides (i.e., mudflow);

(1) The means for assuring consistency between state,
areawide, and local comprehensive plans with the
plans developed for mudslide (i.e., mudflow)-prone
areas;
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- {j) Deterring the nonessential installation of public
utilities and public facilities in mudslide (ie.,
mudflow)-prone areas.

§ 60.24 Planning considerations for flood-refated
erosion-prone areass,

The planning process for communities identified
under part 65 of this subchapter as containing Zone E
or which indicate in their applications for flood
insurance coverage pursuant to Sec.

59.22 of this subchapter that they have flood-related
erosion areas should include--

(a) The importance of directing future developments
to areas not exposed to flood-related erosion;

(b) The possibility of reserving flood-related erosion-
prone areas for open space purposes;

(¢) The coordination of all planning for the flood-
related erosion-prone areas with planning at the State
and Regional levels, and with planning at the level of
neighboring communities;

(d) Preventive action in E zones, including setbacks,
shore protection works, relocating structures in the
path of flood-related erosion, and community
acquisition of flood-related erosion-prone properties
for public purposes;

(e) Consistency of plans for flood-related erosion-
prone areas with comprehensive plans at the state,
regional and local levels.

§ 60.25 Designation, duties, and responsibilities of
State Coordinating Agencies.

(a) States are encouraged to demonstrate a
commitment to the minimum flood plain
management criteria set forth in Sec.Sec. 60.3, 60.4,
and 60.5 as evidenced by the designation of an
agency of State government to be responsible for
coordinating the Program aspects of flood plain
management in the State.

(b) State participation in furthering the objectives of
this part shail include maimaining capability to
perform the appropriate duties and responsibiiities as
follows:

(1) Enact, whenever necessary, legislation enabling
counties and municipalities to regulate development
within flood-prone areas;

(2) Encourage and assist communities in qualifying
for participation in the Program,;

(3) Guide and assist county and municipal public
bodies and agencies in developing, implementing,

and maintaining local flood plain management .

regulations;
{4) Provide local governments and the general public
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with Program information .on the coordination of
local activities with Federal and State requirements
for managing flood-prone areas;

(5) Assist communities in disseminating information

' on minimum elevation requirements for development

within flood-prone areas;

(6) Assist in the delineation of riverine and coastal
flood-prone areas, whenever possible, and provide all
relevant technical information to the Administrator;
(7) Recommend priorities for Federal flood plain
management activities in relation to the needs of
county and municipal localities within the State;

(8) Provide notification to the Administrator in the
event of apparent irreconcilable differences between
a community’s local flood plain management program
and the minimum requirements of the Program;

(9) Establish minimum State flood plain management
regulatory standards consistent with those established
in this part and in conformance with other Federal
and State environmental and -water poliution
standards for the prevention of pollution during
periods of flooding;

(10) Assure coordination and consistency of flood

~plain management activities with other State,

areawide, and local planning and enforcement -
agencies;

(11) Assist in the identification and implementation
of flood hazard mitigation recommendations which
are consistent with the minimum flood plain
management criteria for the Program;

(12) Participate in flood plain management training
opportunities and other flood hazard preparedness
programs whenever practicable.

(c) Other duties and responsibilities, which may be
deemed appropriate by the State and which are 1o be
officially designated as being conducted in the
capacity of the State Coordinating Agency for the
Program, may be carried out with prior notification of
the Administrator.

(d) For States which have demonstrated a
commitment to and experience in application of the
minimum flood plain management criteria set forth in
Sec. 60.3, 604, and 60.5 as evidenced by the
establishment and implementation of programs which
substantially encompass the activities described in
paragraphs (a), (b), and (c) of this section, the
Administrator shall take the foregoing into account
when:

(1) Considering State rccommendanons prior to
implementing Program activities affecting State
communities;

(2) Considering State approval or certifications of
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local flood plain management regulations as meeting
the requirements of this part.
[SI FR 30309, Aug. 25, 1986]

§ 60.26 Local coordination.

(a) Local flood piain, mudslide (i.e., mudflow) and

flood-related erosion area management, forecasting,
emergency preparedness, and damage abatement
programs should be coordinated with relevant
Federal, State, and regional programs;

(b) A community adopting flood plain management
regulations pursuant to these criteria should
coordinate with the appropriate State agency to
promote public acceptance and use of effective flood
plain, mudslide, {i.e., mudflow) and flood-related
erosion regulations;

" (¢) A community should notify adJacent communities
prior to substantial commercial developments and
large subdivisions to be undertaken in areas having
special flood, mudslide (i.e., mudfiow) and/or flood-
related erosion hazards.

PART 65—-IDENTIFICATION AND MAPPING
OF SPECIAL HAZARD AREAS-

Table of Contents

Sec.

65.1 Purpose of part.

65.2 Definitions. _
65.3 Requirement to submit new technical data.

65.4 Right to submit new technical data.

65.5 Revision to special hazard area boundaries with
no change to base flood elevation determinations.
65.6 Revision of base flood elevation determinations.
65.7 Floodway revisions.

65.8 Review of proposed projects.

65.9 Review and response by the Administrator.
65.10 Mapping of areas protected by levee systems.
65.11 Evaluation of sand dunes in mapping coastal
flood hazard areas.

65.12 Revision of flood insurance rate maps to reflect
base flood elevations caused by proposed
encroachments.

65.13 Mapping and map revisions for areas subject to
alluvial fan flooding.

65.14 Remapping of areas for which local flood
protection systems no longer provide base flood

protection.
65.15 List of communities submitting new technical

data.
65.16 Standard Flood Hamrd Determination Form

. and Instructions.
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65.17 Review of determinations.

Authority: 42 U.S.C. 4001 et seq.; Reorganization
Plan No. 3 of 1978, 43 FR 41943, 3 CFR, 1978
Comp., p. 329; E.O. 12127 of Mar. 31, 1979, 44 FR
19367, 3 CFR, 1979 Comp., p. 376.

§ 65.1 Purpose of part.

42 U.S.C. 4104 authorizes the Director to identify
and publish information with respect to all areas
within the United States having special flood,
mudslide (i.e., mudfiow) and flood-related erosion
hazards. The purpose of this pan is to outline the
steps a community needs to take in order to assist the
Agency's effort in providing up-to-date identification
and publication, in the form of the maps described in
part 64, on special flood, mudslide (i.e., mudflow)
and flood-related erosion hazards.

[48 FR 28278, June 21, 1983]

§ 65.2 Definitions.

(a) Except as otherwise provided in this part, the
definitions set forth in part 59 of this subchapter are
applicable to this part.’

(b) For the purpose of this part, a certification by a
registered professional engineer or other party does
not constitute a warranty or guarantee of
performance, expressed or implied. Certification of
data is a statement that the data is accurate to the best

 of the certifier's knowledge. Certification of analyses

1S a statement that the analyses have been performed
correctly and in accordance with sound engineering

practices. Cerntification of structural works is a

statement that the works are designed tn accordance
with sound engineering practices (0 provide

. protection from the base flood. Certification of ““as

built" conditions is a statement that the structure(s)
has been built according to the plans bemg certified,
is in place, and is fully functioning.

{c) For the purposes of this part, reasonably safe
from flooding” ‘means base flood waters will not
inundate the land or damage structures to be removed
from the SFHA and that any subsurface waters
related to the base flood will not damage existing or
proposed buildings.

[51 FR 30313, Aug. 25, 1986, as amended at 66 FR
22442, May 4, 2001]

§ 653 Requirement to submit new technical data.
A community's base flood elevations may increase or
decrease resuiting from physical changes affecting
flooding conditions. As soon as practicable, but not
later than six months after the date such information
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becomes available, a community shall notify the
Administrator of the changes by submitting technical
or scientific data in accordance with this part. Such a
submission is necessary so that upon confirmation of
those physical changes affecting flooding conditions,
risk premium rates and flood plain management
requirements will be based upon current data.

{51 FR 30313, Aug. 25, 1986] -

§ 65.4 Right to submit new technical data.

(a) A community has a right 1o request changes to
any of the information shown on an effective map
that does not impact flood plain or floodway
delineations or base flood elevations, such  as
community boundary changes, = labeling, or
planimetric details. Such a submission shall include
appropriate supporting documentation in accordance
with this part and may be submitted at any time.

{(b) All requests for changes to effective maps, other
than those Initiated by FEMA, must be made in
writing by the Chief Executive Officer of the
commurity (CEQ) or an official designated by the
CEO. Should the CEQ refuse to submit such 2
request on behalf of another party, FEMA will agree
to review it only if written evidence is provided
indicating the CEQ or designee has been requested to
do so.(c) Requests for changes to effective Flood
Insurance Rate Maps (FIRMs) and Flood Boundary
and Floodway Maps (FBFMs) are subject to the cost
recovery procedures described in 44 CFR part 72. As
indicated in part 72, revisions requested to correct
mapping errors or errors in the Flood Insurance Study
analysis are not to be subject to the cost-récovery
procedures.

[51 FR 30313, Aug. 25, 1986, as amended at 57 FR
29038, June 30, 1992; 61 FR 46331, Aug. 30, 1996;
62 FR 5736, Feb. 6, 1997]

Editorial Note: For references to FR pages showing
lists of eligible communities, see the List of CFR
Sections Affected, which appears in the Finding Aids
section of the printed volume and on GPO Access.

§ 65.5 Revision to special hazard area boundaries
with no change to base flood elevation
determinatioas. '

(a) Data requirements for topographic changes. In
many areas of special flood hazard (excluding V
zones and floodways) it may be feasible to elevate
areas with engineered earthen fill above the base
.flood elevation. Scientific and technical information
10 support a request to gain exclusion from an area of
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special flood hazard of a structure or parcel of land
that has been elevated by the placement of engineered
earthen fill will include the following:

(1} A copy of the recorded deed indicating the legal
description of the property and the official
recordation information {deed book volume and page
number) and bearing the seal of the appropriate
recordation official {e.g., County Clerk or Recorder
of Deeds). '

(2) If the property is recorded on a plat map, a copy
of the recorded plat indicating both the location of the
property and the official recordation information (plat
book volume and page number) and bearing the seal

“of the appropriate recordation official. If the property

is not recorded on a plat map, FEMA requires copies
of the tax map or other suitable maps to help in
locating the property accurately.

(3) A topopraphic map or other information
indicating existing ground elevations and the date of
fil. FEMA's determination to exclude a legally
defined parcel of land or a structure from the area of
special flood hazard will be based upon a comparison
of the base flood elevations to the lowest groun
elevation of the parcel or the lowest adjacent grade to
the structure. If the lowest ground elevation of the
entire legaily defined parcel of land or the lowest
adjacent grade to the structure are at or above the
elevations of the base flood, FEMA will exclude the
parcel and/or structure from the area of special flood
hazard.

(4) Written assurance by the participating community
that they have complied with the appropriate
minimum floodplain management requirements under
Sec. 60.3. This includes the requirements that:

(i) Existing residential structures built in the SFHA
have their fowest floor elevated to or above the base
flood;

(ii) The participating community has determined that
the land and any existing or proposed structures to be
removed from the SFHA are ““reasonably safe from
flooding”, and that they have on file, available upon
request by FEMA, all supporting analyses and
documentation used to make that determination;

(iii) The participating community has issued permits

“for all existing and proposed construction or other

development; and .
(iv) All necessary permits have been received from
those governmental agencies where approval is
required by Federal, State, or Jocal law,

(5) If the community cannot assure that it has
complied with the appropriate minimum floodplain
management requirements under Sec. 60.3, of this
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chapter, the map revision request will be deferred
until the community remedies all violations to the
maximum extent possible through coordination with
FEMA. Once the remedies are in place, and the
community assures that the land and structures are
*‘reasonably safe from flooding,” we will process a

. revision to the SFHA using the criteria set forth in

Sec. 65.5(a). The community must maintain on file,
and make available upon request by FEMA, ail
supporting analyses and documentation used in
determining that the land or structures are
**reasonably safe from flooding.”

(6) Data to substantiate the base flood elevation. If
we complete a Flood Insurance Study (FIS), we will
use those data 1o substantiate the base flood
elevation. Otherwise, the community may submit
data provided by an authoritative source, such as the
U.S. Amy Corps of Engineers, U.S. Geological
Survey, Natural Resources Conservation Service,
State and Jocal water resource departments, or
technical data prepared and certified by a registered
professional engineer. If base flood elevations have
not nrevioosly heen estahlished, we may aisa request
hydrologic and hydraulic calculations.

(7) A revision of floodplain delineations based on fill
must demonstrate that any such fill does not result in
a floodway encroachment.

(b) New topographic data. A community may also
follow the procedures described in paragraphs (a)(1)
through (6) of this section to request a map revision
when no physical changes have occurred in the area
of special flood hazard, when no fili has been placed,
and when the natural ground elevations are at or
above the elevations of the base flood, where new
topographic maps are more detailed or more accurate
than the current magp.

(¢) Certification requirements. A  registered
professional engineer or licensed land surveyor must
certify the iterns required in paragraphs (2)(3) and (6)
and (b) of this section. Such certifications are subject
to the provisions under Sec. 65.2.

(d) Submission procedures. Submit all requests to the
appropriate  address serving the community's
geographic area or to the FEMA Headquarters Office
in Washington, DC. ‘

[66 FR 22442, May 4, 2001}

§ 656 Revision of base flood elevation

determinations. .
(2) General conditions and data requirements.

(1) The supporting data must inciude all the

information FEMA needs to review and evaluate the
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request. This may involve the requestor's performing
new hydrologic and hydraulic analysis and
delineation of new flood plain boundaries and
floodways, as necessary,

(2) To avoid discontinuities between the revised and
unrevised flood data, the necessary hydrologic and
hydraulic analyses submitted by the map revision
requestor must be extensive enough to ensure that a
logical transition can be shown between the revised
flood elevations, flood plain boundaries, and
floodways and those developed previously for areas
not affected by the revision. Unless it is demonstrated
that it would not be appropriate, the revised and
unrevised base flood elevations must match within
one-half foot where such transitions occur. '

(3) Revisions cannot be made based on the effects of
proposed projects or future conditions. Section 65.8
of this subchapter contains provisions for obtaining
conditional approval of proposed projects that may
effect map changes when they are completed.

(4) The datum and date of releveling of benchmarks,
if any, to which the elevations are referenced must be
indicated.

(5) Maps will not be revised when discharges change
as a result of the use of an alternative methodology or
data for computing flood discharges unless the
change is statistically significant as measured by a
confidence limits analysis of the new discharge
estimates.

(6} Any computer program used to perform.
hydrologic or hydraulic analyses in support of a flood
insurance map revision must meet alt of the following
criteria:

(i) 1t must have been reviewed and accepted by a
governmental  agency  responsible  for  the
implementation of programs for flood control and/or
the regulation of flood plain lands.  For computer
programs adopted by non-Federal agencies,
certification by a responsible agency official must be
provided which states that the program has been
reviewed, tested, and accepted by that agency for
purposes of design of flood control structures or flood
plain land use regulation.

(ii) it must be well-documented including source
codes and user's manuals. _

(131} It must be available to FEMA and all present and
future parties impacted by flood insurance mapping
developed or amended through the use of the
program. For programs not generally available from a
Federal agency, the source code and user's manuals
must be sent to FEMA free of charge, with fully-
documented permission from the owner that FEMA
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may release the code and user's manuals to such
impacted parties.

(7) A revised hydrologic analysis for flooding
sources with established base flood elevations must
include evaluation of the same recurrence interval(s)
studied in the effective FIS, such as the t0-, 50-,
100-, and 500-year flood discharges.

(8) A revised hydraulic analysis for a flooding source
with established base flood elevations must include
evaluation of the same recurrence interval(s) studied
in the effective FIS, such as the 10-, 50-, 100-, and
500-year flood elevations, and of the floodway.
Unless the basis of the request is the use of an
alternative hydraulic methodology or the requestor
can demonstrate that the data of the original hydraulic
computer model is unavailable or its use is
inappropriate, the analysis shall be made using the
same hydraulic computer model used to develop the
base flood elevations shown on the effective Flood
Insurance Rate Map and updated to show present
conditions in the flood plain. Copies of the input and
output data from the original and revised hydrautic
analvses shall be submitted.

(9) A hydrologic or hydraulic analysis for a flooding
source without established base flood elevations may
be performed for only the 100year flood.

{10} A revision of flood plain delineations based on
topographic Changes must demonstrate that any
topographic changes have not resulted in a floodway
encroachment.

(11) Delineations of flood plain boundaries for a
flooding source with established base flood
elevations must provide both the 100- and 500year
flood plain boundaries. For flooding sources without
established base flood elevations, only 100-year flood
plain boundaries need be submitted. These
boundaries should be shown on a topographic map of
suitable scale and contour interval.

(12) if a community or other party secks recognition
from FEMA, on its FHBM or FIRM, that an altered
or relocated portion of a watercourse provides
protection from, or mitigates potential hazards of, the
base flood, the Administrator may request specific
documentation from the community certifying that,
and describing how, the provisions of Sec. 60.3(b)(7)
of this subchapter will be met for the particular
watercourse involved. This documentation, which
may be in the form of a written statement from the
Community Chief Executive Officer, an ordinance, or

_ other legislative action, shall describe the nature of

ithe maintenance activities to be performed, the

frequency with which they will be performed, and the
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~ documentation

title of the local community official who will be
responsible  for assuring that the maintenance
activities are accomplished.

{13) Notwithstanding any other provisions of Sec.
65.6, a community may submit. in lieu of the
specified in  Sec. 65.6(a)(i2).
certification by a registered professional engineer that
the project has been designed to retain its flood
cartying capacity without periodic maintenance.

(14) The participating community must provide
writlen assurance that they have complied with the
appropriate  minimum floodplain  management
requirements under Sec. 60.3 of this chapter. This
includes the requirements that:

(i) Existing residential structures built in the SFHA
have their lowest floor elevated to or above the base
flood;

(ii) The participating community has determined that
the land and any existing or proposed structures to be
removed from the SFHA are ““reasonably safe from
flooding," and that they have on file, available upon
request by FEMA, all supporting analyses and
documentation used to make that determination:

(iii) The participating commmunity has issued permits
for all existing and proposed construction or other
development; and

(iv} All necessary permits have been received from
those governmental agencies where approval is

- required by Federal, State, or local law.

(15} If the community cannot assure that it has
complied with the appropriate minimum floodplain
management regquirements under Sec. 60.3, of this
chapter the map revision request will be deferred
until the community remedies all violations to the
maximum extent possible through coordination with
FEMA. Once the remedies are in place, and the
community assures that the land and structures are
““reasonably safe from flooding,” we will process a
revision to the SFHA using the criteria set forth under
Sec. 65.6. The community must maintain on file, and
make available upon request by FEMA, all
supporting analyses and documentation used in
determining that the iland or structures are
"'reasonably safe from flooding.”

(b) Data requirements for correcting map errors, To
correct errors in the original flood analysis, technical
data submissions shall include the following:

(1) Data identifyimg mathematical errors.
(2) Data identifying measurement
providing correct measurements.

(¢) Data requirements for changed physical
conditions. Revisions based on the effects of physical
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changes that have occurred in the flood plain shall
include:

{1) Changes affecting hydrologic conditions. The
following data must be submitted:

(i) General description of the changes (e.g., dam,
diversion channel, or detention basin).

(i) Construction plans for as-built condmons if
applicable.

{iii) New hydrologic analysis accounting for the
effects of the changes.

(iv) New hydrauiic analysis and profiles using the
new flood discharge values resulting from the
hydrologic analysis.

(v) Revised delineations of the flood plain boundaries
and floodway.

(2) Changes affecting hydraulic conditions. The
following data shall be submitted: '
(i) General description of the changes (e.g.,
channelization or new bridge, culvert, or levee).

(i) Construction plans for as-built conditions.

(iii) New hydraulic analysis and flood elevation
profiles accounting for the effects of the changes and
using the original flood discharge values upon which
the original map is based.

(iv) Revised delineations of the ﬂood ‘plain
boundaries and floodway.

(3) Changes involving topographic conditions. The
following data shall be submitted:

(i) General description of the changes (e.g., grading
or filling).

(ii) New topographic information, such as spot
elevations, cross sections prading plans, or contour
maps.

(iti) Revised delineations of the flood plain
boundaries and, if necessary, floodway.

(d) Data requirements for incorporating improved
data. Requests for revisions based on the use of
improved hydrologic, hydraulic, or topographic data

shall include the following data:
(1) Data that are believed to be better than those used

in the original analysis {such as additional years of
stream gage data).
(2) Documentation of the source of the data.
(3) Expianation as to why the use of the new data will
improve the results of the original analysis.
(4) Revised hydrologic analysis where hydrologic
data are being incorporated.
(5) Revised hydraulic analysis and flood elevation
profiles where new hydrologic or hydraulic data are
being incorporated.
: (6) Revised delineations of the flood plain boundaries
"and floodway where new hydrologic, hydraulic, or
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topographic data are being incorporated.

(¢) Data requirements for incorporating improved
methods. Requests for revisions based on the use of
improved hydrologic or hydraulic methodology shall
include the following data:

(1) New hydrologic analysis when an ahernative
hydrologic methodology is being proposed.

(2) New hydraulic analysis and flood elevation
profiles when an alternative hyrologic or hydrauhc
methodology is being proposed.

(3) Explanation as to why the altemative
methodologies are superior to the original
methodologies.

(4) Revised delineations of the flood plain boundaries
and floodway based on the new analysis(es).

(f) Certification requirements., All analysis and data
submitted by the requester shali be certified by a
registered professional engineer or licensed land
surveyor, as appropriate, subject to the definition of
““centification” given at Sec. 65.2 of this subchapter.
(g) Submission procedures. All requests shall be
submitted to the FEMA Regional Office servicing the
community's geographic area or to the FEMA
Headquarters Office in Washington, DC, and shall be
accompanied by the appropriate payment, in
accordance with 44 CFR part 72.

[51 FR 30314, Aug. 25, 1986, as amended at 53 FR
16279, May 6, 1988; 54 FR 33550, Aug. 15, 1989; 61
FR 46331, Aug. 30, 1996; 62 FR 5736, Feb. 6, 1997;
66 FR 22442, May 4, 2001)

§ 65.7 Floodway revisions.

{a) General. Floodway data is developed as part of
FEMA Flood Insurance Studies and is utiiized by

communities to select and adopt floodways as part of
the flood plain management program required by Sec.

60.3 of this subchapter. When it has been determined

by a community that 'no practicable alternatives exist

to revising the boundaries of its previously adopted

floodway, the procedures below shall be followed.

(b) Data requirements when base flood elevation

changes are requested. When a floodway revision is

requested in association with a change to base flood

clevations, the data requirements of Sec. 65.6 shall

also be applicable. In addition, the following

documentation shall be submitted:

(1) Copy of a public notice distributed by the

community stating the community's intent to revise

the floodway or a statement by the community that it

has notified all affected property owners and affected

adjacent jurisdictions.
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(2) Copy of a letter notifying the appropriate State
agency of the floodway revision when the State has
jurisdiction over the floodway or its adoption by
communities participating in the NFIP.
(3) Documentation of the approval of the revised
floodway by the appropriate State agency (for
communities where the State has jurisdiction over the
floodway or its adoption by communities
participating in the NFIP).
(4) Engineering analysis for the revised floodway, as
described betow:
(i) The floodway analysis must be performed using
the hydraulic computer model used to determine the
proposed base flood elevations.
(it} The floodway limits must be set so that neither
the effective base flood elevations nor the proposed
base flood elevations if less than the effective base
flood elevations, are increased by more than the
amount specified under Sec. 60.3 (dX2). Copies of
the input and output data from the original and
modified computer models must be submitted.
(5) Delineation of the revised floodway on the same
topographic map used for the delineation of the
revised flood boundaries.
(c) Data requirements for changes not associated with
base flood elevation changes. The following data
shall be submitted:
(1) items described in paragraphs (b) (1) through (3)
of this section must be submitted.
(2) Engineering analysis for the revised floodway, as
described below:
(i) The original hydraulic computer model used to
develop the established base flood elevations must be
modified to include all encroachments that have
occurred in the flood plain since the existing
floodway was developed. If the original hydrauiic
computer model is not available, an alternate
hydraulic computer model may be used provided the
alternate model has been calibrated so as to reproduce
the original water surface profile of the original
hydraulic computer model. The altemate model must
be then medified to include all encroachments that
have occurred since the existing floodway was
developed.
(ii) The floodway analysis must be performed wnth
the modified computer model using the desired
floodway limits.
(iii)) The floodway [imits must be set so that
combined effects of the past encroachments and the
new floodway limits do not increase the effective

ibase flood elevations by more than the amount
specified in Sec. 60.3(dX2). Copies of the input and
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output data from the original and modified computcr _
models must be submitted. -
(3} Delineation of the revised floodway on a copy of
the effective NFIP map and a suitable topographic
map.

(d) Certification requirements. All analyses submitted
shall be certified by a registered professional
engineer. All iopographic data shall be certified by a
registered professional engineer or licensed land
surveyor. Certifications are subject to the definition
given at Sec. 65.2 of this subchapter.

(e) Submission procedures. All requests that involve
changes to floodways shall be submitted to the
appropriate FEMA Regional Office servicing the
community's geographic area. .
[S1 FR 30315, Aug. 25, 1986]

§ 65.8 Review of proposed projects.

A community, or an individual through the
community, may request FEMA's comments on
whether a proposed project, if built as proposed,
would justify a map revision. FEMA's comments will
be issued in the form of a letter, termed a Conditional
Letter of Map Revision, in accordance with 44 CFR
part 72. The data required to support such requests
are the same as those required for final revisions
under Sec.Sec. 65.5, 65.6, and 65.7, except as-built
certification is not required. All such requests shall be
submitted to the FEMA Headquarters Office in
Washington, DC, and shall be accompanied by the
appropriate payment, in accordance with 44 CFR pan
72.[62 FR 5736, Feb. 6, 1997]

§ 65.9 Review and response by the Administrator.
If any questions or problems arise during review,
FEMA will consult the Chief Executive Officer of the
community (CEQ), the community official
designated by the CEO, and/or the requester for
resolution. Upon receipt of a revision request, the
Administrator shall mail an acknowledgment of
receipt of such request to the CEQ. Within 90 days of

receiving the request with all necessary information,

the Administrator shall notify the CEQ of one or
more of the following:

(a) The effective map(s) shall not be modified;

(b) The base flood elevations on the effective FIRM
shall be modified and new base flood elevations shall
be established under the provisions of part 67 of thls
subchapter;

(c) The changes requested are approved and the
map{s} amended by Lener of Map Revision (LOMR);
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{d) The changes requested are approved and a revised
map(s) will be printed and distributed;

{(e) The changes requested are not of such a
significant nature as to warrant a reissuance or
revision of the flood insurance study or maps
and will be deferred until such time as a
significant change occurs;

(f) An additional 90 days is required to evaluate
the scientific or technical data submitted; or
(g) Additional data are required to support the
revision request.

(h) The required payment has not been
submitted in accordance with 44 CFR part 72,
no review will be conducted and no
determination will be issued until payment is
received.

[51 FR 30315, Aug. 25, 1986; 61 FR 46331,
Aug. 30, 1996, as amended at 62 FR 5736, Feb.

6, 1997]

§ 65.10 Mapping of areas protected by levee
systems.

(a) General. For purposes of the NFIP, FEMA will
only recognize in its flood hazard and risk mapping
effort those levee systems that meet, and continue to
meet, minimum design, operation, and maintenance
standards that are consistent with the level of
pratection sought through the comprehensive flood
plain management criteria established by Sec. 60.3 of
this subchapter. Accordingly, this section describes
the types of information FEMA needs to recognize,

on NFIP maps, that a levee system provides

protection from the base flood. This inforration must
be supplied to FEMA by the community or other
party seeking recognition of such a levee system at
the time a flood risk study or restudy is conducted,
when a map revision under the provisions of part 65
of this subchapter is sought based on a levee system,
and upon request by the Administrator during the
review of previously recognized structures. The
FEMA review wili be for the sole purpose of
establishing appropriate risk zone determinations for
NFIP maps and shail not constitute a determination
by FEMA as to how a structure or system will
perform in a flood event.

(b) Design criteria. For levees to be recognized by
FEMA, evidence that adequate design and operation
and maintenance systems are in place to provide
reasonable assurance that protection from the base
flood exists must be provided. The following
,requirements must be met:
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'(1) Freeboard. (i) Riverine levees must provide a

minimum freeboard of three feet above the water-
surface levei of the base flood. An additional one foot
above the minimum is required within 100 feet in
either side of structures (such as bridges) riverward of
the levee or wherever the flow is constricted. An
additional one-half foot above the minimum at the
upstream end of the levee, tapering 1o not less than
the minimum at the downstream end of the ievee, is
also required.

(ii) Occasionally, exceptions to the minimum riverine
freeboard requirement described in paragraph
(bY1Xi)} of this section, may be approved.
Appropriate engineering analyses demonstrating
adequate protection with a lesser freeboard must be
submitted to support a request for such an exception.
The material presented must evaluate the uncertainty
in the estimated base flood elevation profile and
inciude, but not necessarily be limited to an
assessment of statistical confidence iimits of the 100-
year  discharge; changes in  stage-discharge
relationships; and the sources, potential, and
magnitude of debris, sediment, and ice accumulation.
It must be also shown that the levee will remain
structurally stable during the base flood when such
additional loading considerations are imposed. Under
no circumstances will freeboard of less than two feet
be accepted.

(iti) For coastal levees, the freeboard must be
established at one foot above the height of the one
percent wave or the maximum wave runup
(whichever is greater) associated with the [00year
stillwater surge elevation at the site.

(iv) Occasionally, exceptions to the minimum coastal

levee freeboard requirement described in paragraph

(b)(1)(iii) " of this section, may be approved.

Appropriate _ engineering analyses demonstrating
adequate protection with a lesser freeboard must be
submitted to support a request for such an exception.
The material presented must evaluate the uncertainty

in the estimated base flood loading conditions.

Particular emphasis must be placed on the effects of
wave attack and overtopping on the stability of the
fevee. Under no circumstances, however, will a
freeboard of less than two feet above the 100year
stillwater surge elevation be accepted.

(2) Closures. All openings must be provided with

. ¢closure devices that are structural parts of the system

during operation and design according to sound
engineering practice.

(3) Embankment protection. Engineering analyses
must be submitted that demonstrate that no
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appreciable erosion of the levee embankment can be
expected during the base flood, as a result of either
currents or waves, and that anticipated erosion will
not result in failure of the levee embankment or
foundation directly or indirectly through reduction of
the seepage path and subsequent instability. The
factors to be addressed in such analyses include, but
are not limited to: Expected flow velocities
(especially in constricted areas); expected wind and
wave action; ice loading; impact of debris; slope
protection techniques; duration of flooding at various
stages and velocities; embankment and foundation
materials; levee alignment, bends, and transitions;
and levee side slopes.

(4) Embankment and foundation  stability.
Engineering analyses that evaluate levee embankment
stability must be submitted. The analyses provided
shall evaluate expected seepage during loading
conditions associated with the base flocd and shall
demonstrate that seepage into or through the levee
foundation and embankment will not jeopardize
embankment or foundation stability. An alternative
analysis demonstrating that the levee is designed and
constructed for stability against loading conditions
for Case IV as defined in the U.S. Army Corps of
Engineers (COE) manual, “'Design and Construction
of Levees” (EM 1110-2-1913, Chapter 6, Section II),
may be used. The factors that shall be addressed in
the analyses include: Depth of flooding, duration of
flooding, embankment geometry and length of
seepage path at critical locations, embankment and
foundation materials, embankment. compaction,
penetrations, other design factors affecting seepage
(such as drainage layers), and other design factors
affecting embankment and foundation stability {such
as berms).

{5) Settlement. Enginecering analyses must be
submitted that assess the potential and magnitude of
future losses of freeboard as a result of levee
settfement and demonstrate that freeboard will be
maintained within the minimum standards set forth in
paragraph (b)(1) of this section. This analysis must
address  embankment Joads, compressibility of
embankment soils, compressibility of foundation
soils, age of the levee system, and construction
compaction methods. In addition, detailed settlement
analysis using procedures such as those described in
the COE . manual, “Soil Mechanics Design--
Settlement Analysis™ (EM 1100-2-i904) must be
submitted.

((6) Interior drainage. An analysis must be submitted
that identifies the source(s) of such flooding, the
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extent of the flooded area, and, if the average depth is
greater than one foot, the water-surface elevation(s)
of the base flood. This analysis must be based on the
Jjoint probability of interior and exterior flooding and
the capacity of facilities (such as drainage lines and
pumps) for evacuating interior floodwaters.

(7) Other design criteria. In unique situations, such as
those where the levee system has relatively high
vulnerability, FEMA may require that other design
criteria and analyses be submitied to show that the
levees provide adequate protection. In such
situations, sound engineering practice will be the
standard on which FEMA will base its
determinations. FEMA will also provide the rationale
for requiring this additional information.

(c) Operation plans and criteria. For a levee system to
be recognized, the operational criteria must be as
described below. All closure devices or mechanical
systems for intermal drainage, whether manual or
automatic, must be operated in accordance with an

. officially adopted operation manual, a copy of which

must be provided to FEMA by the operator when
levee or drainage system recognition is being sought
or when the manual for a previously recognized
system is revised in any manner. All operations must
be under the jurisdiction of a Federal or State agency,
an agency created by Federzl or State law, or an
agency of a community participating in the NFIP.

(1y Closures. Operation plans for closures must
include the following: .

(i} Documentation of the flood warning system, under
the jurisdiction of Federal, State, or community
officials, that will be used 10 trigger emergency

‘operation activities and demonstration that sufficient

flood warning time exists for the compieted operation
of all closure structures, including necessary sealing,
before floodwaters each the base of the closure.

(ii) A formal plan of operation including specific
actions and assignments of responsibility by
individual name or title.

(iii) Provisions for periodic operation, at not less than
one-year intervals, of the closure structure for testing
and training purposes. ’

(2) Interior drainage systems. Interior drainage
systems associated with levee systems usually
include storage areas, gravity outlets, pumping
stations, or a combination thereof. These drainage
systems will be recognized by FEMA on NFIP maps
for flood protection purposes only if the following
minimum criteria are included in the operation plan:
(i) Documentation of the flood warning system, under
the jurisdiction of Federal, State, or community
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_ officials, that will be used to trigger emergency
" operation activities and demonstration that sufficient
flood warnipg time exists to permit activation of
mechanized portions of the drainage system.

(i) A formal plan of operation including specific
actions and assignments of responsibility by
individual name or title.

(iii) Provision for manual backup for the activation of
automatic systems.

{iv) Provisions for periodic inspection of interior
drainage systems and periodic operation of any
mechanized portions for testing and training
purposes. No more than one year shall elapse
between either the inspections or the operations.

(3) Other operation plans and criteria. Other
operating plans and criteria may be required by
FEMA to ensure that adequate protection is provided
in specific situations. In such cases, sound emergency
management practice will be the standard upon which
FEMA determinations will be based.

(d) Maintenance plans and criteria. For levee systems
to be recognized as providing protection from the
"~ base flood, the maintenance criteria must be as
described herein. Levee systems must be maintained
in accordance with an officially adopted maintenance
plan, and a copy of this plan must be provided to
FEMA by the owner of the levee system when
recognition is being sought or when the plan for a
previously recognized system is revised in any
manner. All maintenance activities must be under the
jurisdiction of a Federal or State agency, an agency
created by Federal or State law, or an agency of a
community participating in the NFIP that must
assume ultimate responsibility for maintenance. This
plan must document the formal procedure that
ensures that the stability, height; and overall integrity
of the levee and its associated structures and systems
are maintained. At a minimum, maintenance plans
shall specify the maintenance activities to be
performed, the frequency of their performance, and
the person by name or title responsible for their
performance.

(e) Cenification requirements. Data submitted to
support that a given levee system complies with the
structural requirements set forth in paragraphs (b)(1)
through (7) of this section must be certified by a
registered professional engineer. Also, certified as-
built plans of the levee must be submitted.
Cenifications arc subject to the definition given at
Sec. 65.2 of this subchapter. In lieu of these structural
~ rtequirements, a Federal agency with responsibility
for levee design may centify that the levee has been
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adequately designed and constructed to provide
protection against the base flood.
[51 FR 30316, Aug. 25, 1986)

§ 65.11 Evaluation of sand dunes in mapping
cozastal flood hazard areas.

(a) General conditions. For purposes of the NFIP,
FEMA will consider storm-induced dune erosion
potential in its determination of coastal flood hazards
and risk mapping efforts. The criterion to be used in
the evaluation of dune erosion will apply to primary
frontal dunes as defined in Sec. 59.1, but does not
apply to artificially designed and constructed dunes
that are not well-established with long-standing
vegetative cover, such as the placement of sand
materials in a dune-like formation.

(b) Evaluation criterion. Primary frontal dunes will
not be considered as effective barriers to base flood
storm surges and associated wave action where the
cross-sectional area of the primary frontal dune, as
measured perpendicular to the shoreline and above
the 100-year stillwater flood elevation and seaward of
the dune crest, is equal to, or less than, 540 square
feet.

{c) Exceptions. Exceptions to the evaluation criterion

may be granted where it can be demonstrated through
authoritative historical documentation - that the
primary frontal dunes at a specific site withsiood
previous base flood storm surges and associated wave

action. .
[53 FR 16279, May 6 1988]

§ 65.12 Revision of flood insurance rate maps to
reflect base flood elevations caused by proposed
encroachments.

(a) When a community proposes 1o - permit
encroachments upon the " flood plain when a
regulatory floodway has not been adopted or to
permit encroachments upon an adopted regulatory
floodway which will cause base flood elevation
increases in  excess of those permitted under
paragraphs (c}10) or (dX3) of Sec. 60.3 of this
subchapter, the community shall apply to the
Administrator for conditional approval of such action
prior to permitting the encroackments to occur and
shall submit the foliowing as part of its application:
(1) A request for conditional approval of map change
and the appropriate initial fee as specified by Sec.
72.3 of this subchapter or a request for exemption
from fees as specified by Sec. 72.5 of this subchapter, -
whichever is appropriate; '

(2) An evaluation of alternatives which would not
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result in a base flood elevation increase above that
permitted under paragraphs (c)(10) or (d){(3) of Sec.
60.3 of this subchapter demonstrating why these
alternatives are not feasible;

{3) Documentation of individual legal notice to ail
impacted property owners within and outside of the
community, explaining the impact of the proposed
action on their property.

(4) Concurrence of the Chief Executive Officer of
any other communities impacted by the proposed
actions;

{5) Certification that no structures are located in areas
which would be impacted by the increased base flood
elevation;

(6) A request for revision of base flood elevation
determination according o the provisions of Sec.
65.6 of this part;

(7) A request for floodway revision in accordance
with the provisions of Sec. 65.7 of this part;

(b) Upon receipt of the Administrator's conditional

approval of map change and prior to approving the
proposed encroachments, a community shall provide
evidence to the Administrator of the adoption of
flood plain management ordinances incorporating the
increased base flood elevations and/or revised
floodway reflecting the post-project condition.

(c) Upon completion of the proposed encroachments,
a community shall provide as-built certifications in
accordance with the provisions of Sec. 65.3 of this
part. The Administrator will initiate a final map
revision upon receipt of such certifications in
accordance with part 67 of this subchapter. -

[53 FR 16279, May 6, 1988}

§ 65.13 Mapping and map revisions for areas
subject to alluvial fan flooding.

This section describes the procedures to be followed
and the types of information FEMA needs to
recognize on a NFIP map that a structural flood
control measure provides protection from the base
flood in an area subject to alluvial fan flooding. This
information must be supplied to FEMA by the
community or other party seeking recognition of such
a flood control measure at the time a flood risk study
or restudy is conducted, when a map revision under
the provisions of part 65 of this subchapter is sought,
and upon request by the Administrator during the
review of previously recognized flood control
measures. The FEMA review will be for the sole
purpose of establishing appropriate risk zone

" determinations for NFIP maps and shall not

constitute a determination by FEMA as to how the
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flood control measure will perform in a flood event.
(a) The applicable provisions of Sec. 65.2, 65.3, 65.4,
65.6, 65.8 and 65.10 shall also apply to FIRM
revisions involving alluvial fan flooding.

(b) The provisions of Sec. 65.5 regarding map
revisions based on fill and the provisions of part 70 of
this chapter shall not apply to FIRM revisions
involving alluvial fan flooding. In general, elevations
of a parcel of land or a structure by fill or other
means, will not serve as a basis for removing areas
subject to alluvial fan flooding from an area of
special food hazards.

(c) FEMA will credit on NFIP maps only major
structural flood control measures whose design and
construction are supported by sound engineering
analyses which demonstrate that the . measures will
effectively eliminate alluvial fan flood hazards from
the area protected by such measures. The provided
analyses must include, but are not necessarily limited
to, the following; ' :
(1) Engineering analyses that quantify the discharges
and volumes of water, debris, and sediment
movement associated with the flood that has a one-
percent probability of being exceeded in any year at
the apex under current watershed conditions and
under potential adverse conditions (e.g., deforestation
of the watershed by fire). The potential for debris
flow and sediment movement must be assessed using
an engineering method acceptable to FEMA. The
assessment should consider the characteristics and
availability of sediment in the drainage basin above
the apex and on the alluvial fan.

(2) Engineering analyses showing that the measures
will accommodate the estimated peak discharges and
volumes of water, debris, and sediment, as
determined in accordance with paragraph (c)1) of
this section, and will withstand the associated
hydrodynamic and hydrostatic forces.

(3) Engineering analyses showing that the measures
have been designed to withstand the potential erosion
and scour associated with estimated discharges.

(4) Engineering analyses or evidence showing that
the measures will provide protection from hazards
associated with the possible relocation of flow paths
from other parts of the fan.

(5) Engineering analyses that assess the effect of the
project on flood hazards, including depth and velocity
of floodwaters and scour and sediment deposition, on
other areas of the fan.
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(6) Engineering analyses demonstrating that flooding
from sources other than the fan apex, including local
runoff, is either insignificant or has been accounted
for in the design.

(d) Coordination. FEMA will recognize measures
that are adequately designed and constructed,
provided that: evidence is submitted to show that the
impact of the measures on flood hazards in all areas
of the fan (including those not protected by the flood
control measures), and the design and maintenance
requirements of the measures, were reviewed and
approved by the impacted communities, and also by
State and local agencies that have jurisdiction over
flood control activities.

(&) Operation and maintenance plans and criteria. The
requirements for operation and maintenance of flood
control measures on areas subject to alluvial fan
flooding shall be those specified under Sec. 65.10,
paragraphs (c) and (d), when applicable.

(f) Centification requirements. Data submitted 10
support that a given flood control measure complies
with the requirements set forth in paragraphs (c) (1)
through (6) of this section must be certified by a
registered professional engineer. Also, certified as-
built plans of the flood control measures must be
submitted. Certifications are subject to the definition
given at Sec. 65.2.

{(Approved by the Office of Management and Budget
under control number 3067-0147)

[54 FR 33551, Aug. 15, 1989]

§ 65.14 Remapping of areas for which local flood
protection systems po loager provide base flood
protection. _

(a) General. (1) This section describes the procedures
to foliow and the types of information FEMA
requires to designate flood control restoration zones.
A community may be eligible to apply for this zone
designation if the Administrator determines that it is
engaged in the process of restoring a flood protection
system that was:

(i) Constructed using Federal funds;

(ii) Recognized as providing base flood protection on
the community's effective FIRM; and

(iit) Decertified by a Federal agency responsibie for
flood protection design or construction.

(2) Where the Administrator determines that a
community is in the process of restoring its flood
protection system to provide base flood protection, a
FIRM will be prepared that designates the temporary
'flood hazard areas as a flood control restoration zone
(Zone AR). Existing special flood hazard areas
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shown on the community's effective FIRM that are
further inundated by Zone AR flooding shall be
designated as a ""dual" flood insurance rate zone.
Zone AR/AE or AR/AH with Zone AR base flood
elevations, and AE or AH with base flood elevations
and Zone AR/AQ with Zone AR base flood
elevations and Zone AO with flood depths, or Zone
AR/A with Zone AR base flood elevations and Zone
A without base flood elevations.

{b) Limitations. A community may have a flood
control restoration zone designation only once while
restoring a flood protection system.

This Iimitation does not preclude future flood control
restoration zone designations should a fully restored,
certified, and accredited system become decertified -
for a second or subsequent time.

(1) A community that receives Federal funds for the
purpose of designing or constructing, or both, the
restoration project must complete restoration or meet

- the requirements of 44 CFR

61.12 within a specified period, not to exceed a
maximum of 10 years from the date of subminal of
the community's application for designation of a
floed control restoration zone.

(2} A community that does not recetve Federal funds
for the purpose of constructing the restoration project
must compliete restoration within a specified period,
not to exceed a maximum of 5 years from the date of
submittal of the community's application for
designation of a floed control restoration zone. Such
a community is not eligible for the provisions of
Sec.61.12. The designated restoration period may not
be extended beyond the maximum allowable under
this limitation.

* (c) Exclusions. The provisions of these regulations do

not apply in a coastal high hazard area as defined in
44 CFR 59.1, including areas that would be subject to
coastal high hazards as a result of the decertification
of a flood protection system shown on the
community's effective FIRM as providing base flood
protection.

(d) Effective date for risk premium rates. The
effective date for any risk premium rates established
for Zone AR shall be the effective date of the revised
FIRM showing Zone AR designations.

(€) Application and submittal requirements for
designation of a flood control restoration zone. A
community must submit 2 written request to the
Administrator, signed by the community's Chief
Executive Officer, for a floodplain designation as a
flood control restoration zone. The request must
include a legislative action by the community
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requesting the designation. The Administrator will
not initiate any action to designate flood control
restoration zones without receipt of the formal
request from the community that complies with ail
requirements of this section. The Administrator
reserves the right to request additional information
from the community to support or further document
the community’s formal request for designation of a
flood control restoration zone, if deemed necessary.
(1} At a minimum, the request from a community that
receives Federal funds for the purpose of designing,
constructing, or both, the restoration project must
include:

(i) A statement whether, to the best of the knowledge
of the community‘s Chief Executive Officer, the flood
protection system is currently the subject matter of
litigation before any Federal, State or local court or
administrative agency, and if so, the purpose of that
litigation;

(ii) A statement whether the community has
previously requested a determination with respect to
the same subject matter from the Administrator, and
if so, 2 statement that details the r{ntmmhnn of cuch

previous request;
(iii) A statement from the community -and

certification by a Federal agency responsible for
flood protection design or construction that the
existing flood control system shown on the effective
FIRM was originally built using Federal funds, that it
no longer provides base flood protection, but that it
continues to provide protection from the flood having
at least a 3percent chance of occurrence during any
given year;

(iv) An official map of the community or legal
description, with supporting documentation, that the
community will adopt as part of its flood plain
management measures, which designates developed
areas as defined in Sec.59.1 and as further defined in
Sec.60.3(f).

(v) A restoration plan to return the system to a level
of base flood protection. At a minimum, this plan
must:

(A) List all important project elements, such as
acquisition of permits, approvals, and contracts and
construction schedules of planned features;

(B) Identify anticipated start and completion dates for
each element, as well as significant milestones and
dates;

(C) Identify the date on which ““as built” drawings
and certification for the completed restoration project
‘will be submitted. This date must provide for a
restoration period not to exceed the maximum

NFIP Regulations

aliowable restoration period for the flood protecnon
System, or;

(D) ldenufy the date on which the community will
submit a request for a finding of adequale progress
that meets all requirements of Sec.61.12. This date
may not exceed the maximum allowable restoration
period for the flood protection system:;

(vi) A statement identifying the local project sponsor
responsible for restoration of the flood protection
system;

(vit) A copy of a study, performed by a Federal
agency responsible for flood protection design or
construction in consultation with the local project
sponsor, which demonstrates a Federal interest in
restoration of the system and which deems that the
flood protection system is restorable to a level of base
flood protection.

(viii} A joint statement from the Federal agency
responsible  for flood protection design  or
construction involved in restoration of the flood
protection system and the local project sponsor
certifying that the design and construction of the
flood contro! system involves Federal funds, and that
the restoration of the flood protection system will
provide base flood protection;

(2) At a minimum, the request from a community that
receives no Federal funds for the purpose of
constructing the restoration project must:

{i) Meet the requirements of Sec.65. 14(6)(1)(1)
through (iv);

{ii) Include a restoration plan to return the system to a
level of base flood protection. At a minimum, this
plan must:

(A) List all important project elements, such as
acquisition of permits, approvals, and contracts and
construction schedules of pianned features;

(B) identify anticipated start and completion dates for
each element, as well as significant milestones and
dates; and

(C) ldentify the date on which ""as built" drawings
and certification for the completed restoration project
will be submitted. This date must provide for a
restoration period not to exceed the maximum
aliowable restoration period for the flood protection
systemn;

(1it) Inciude a statement identifying the local agency
responsible for restoration of the flood protection
system; '

(iv) Include 2 copy of a study, certified by registered
Professional Engineer, that demonstrates that the
flood protection system is restorable 10 provide
protection from the base flood;
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(v} Include a statement from the local agency
responsible for restoration of the flood protection
system certifying that the restored floed protection
system will meet the applicable requirements of Part
65; and

(vi) Include a statement from the local agency
responsible for restoration of the flood protection
system that identifies the source of funds for the
purpose of constructing the restoration project and a
percentage of the total funds contributed by each
source. The statement must demonstrate, at a
minimum, that 100 percent of the total financial
project cost of the completed flood protection system
has been appropriated.

(f) Review and response by the Administrator. The
review and response by the Administrator shall be in
accordance with procedures specified in Sec. 65.9.
(2) Requirements for maintaining designation of a
flood control restoration.zone. During the restoration
period, the communrity and the cost-sharing Federal
agency, if any, must certify annually to the FEMA
Regional Office having jurisdiction that the
restoration will be compieted in accordance with the
restoration plan within the time period specified by
the plan. In addition, the community and the cost-
sharing Federal agency, if amy, will update the
restoration plan and will identify any permitting or
construction problems that will delay the project
completion from the restoration pian previously
submitted to the Administrator. The FEMA Regional
Office having jurisdiction will make an annual
assessment and recommendation to the Administrator
as to the viability of the restoration plan and will
conduct periodic on-site inspections of the flood
protection system under restoration.

(h) Procedures for removing flood control restoration
zone designation due to adequate progress or
complete restoration of the flood protection system.
At any time during the restoration period:

{1) A community that receives Federal funds for the
purposé of designing, constructing, or both, the
restoration project shall provide written evidence of
certification from a Federal agency having flood
protection design or construction responsibility that
the necessary improvements have been completed
and that the system has been restored to provide
protection from the base flood, or submit a request
for a finding of adequate progress that meets all
requirements of Sec.61.12. If the Administrator
determines that adequate progress has been made,
FEMA will revise the zone designation from a flood
control restoration zone designation to Zone A99.
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(2} Afier the improvements have been completed.
certified by a Federal agency as providing base flood
protection, and reviewed by FEMA, FEMA wili
revise the FIRM to reflect the completed fiood
control system.

(3} A communirty that receives no Federal funds for
the purpose of constructing the restoration project
must provide writien evidence that the restored flood
protection system meets the requirements of Part 65.
A community that receives no Federal funds for the
purpose of constructing the restoration project is not
eligible for a finding of adequate progress under
Sec.61.12.

(4) After the improvements have been completed and
reviewed by FEMA, FEMA will revise the FIRM to
reflect the completed flood protection system.

(i) Procedures for removing flood control restoration
zone designation due to noncompliance with the
restoration schedule or as a result of a finding that
satisfactory progress is not being made 10 complete
the restoration. At any time during the restoration
period, should the Administrator determine that the
restoration will not be completed in accordance with
the time frame specified in the restoration plan, or
that satisfactory progress is not being made to restore
the flood protection system to provide complete flood
protection in accordance with the restoration plan, the
Administrator shall notify the community and the
tesponsible Federal agency, in writing, of the
determination, the reasons for that determination, and
that the FIRM will be revised to remave the flood
control restoration zone designation. Within thirty
(30} days of such notice, the community may submit
written information that provides assurance that the
restoration will be completed in accordance with the
time frame specified in the restoration plan, or that
satisfactory progress is being made to restore
complete protectiont in accordance with the
restoration plan, or that, with reasonable certainty, the
restoration will be completed within the maximum
allowable restoration period. On the basis of this
information the Administrator may suspend the
decision to revise the FIRM to remove the flood
control restoration zone designation. [f the
community does not submit any information, or if,
based on a review of the information submitted, there
is sufficient cause to find that the restoration will not
be completed as provided for in the restoration plan,
the Administrator shall revise the FIRM, in
accordance with 44 CFR Part 67, and shall remove
the flood control restoration zone desigrations and
shall redesignate those areas as Zone A1-30, AE, AH,
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f62 FR 35717, Oct. 27, 1997]

§ 65.15 List of communities submitting new
technical data.

This section provides a cumulative list of
communities where modifications of the base flood
elevation determinations have been made because of
submission of new scientific or technical data. Due to
the need for expediting the modifications, the revised
map is already in effect and the appeal period
commences on or about the effective date of the
modified map. An interim rule, followed by a final
rule, will list the revised map effective date, local
repository and the name and address of the Chief
Executive Officer of the community. The map(s) is
{are) effective for both flood plain management and
insurance purposes.

{51 FR 30317, Aug. 25, 1986. Redesignated at
53 FR 16279, May &6, 1988, and (further
redesignated at 54 FR 33551, Aug. 15, 1989
Redesignated at 59 FR 53599, Oct. 25, 1994]
Editorial Note: For references to FR pages showing
lists of eligible communities, see the List of CFR
Sections Affected, which appears in the Finding Aids
section of the printed volume and on GPO Access.

§ 65.16 Standard Flood Hazard Determination
Form and Instructions.

(a) Section 528 of the National Flood Insurance
Reform Act of 1994 (42 U.S.C. 1365(a)) directs
FEMA to develop a standard form for determining, in
the case of a loan secured by improved real estate or a
mobile home, whether the building or mobile home is
located in an area identified by the Director as an area
having special flood hazards and in which flood
insurance under this title is available. The purpose of
the form is to determine whether a building or mobiie
home is located within an identified Special Flood
Hazard Area (SFHA), whether flood insurance is
required, and whether federal flood insurance is
available. Use of this form will ensure that required
flood insurance coverage is purchased for structures
located in an SFHA, and will assist federal entities
for lending regulation in assuring compliance with
these purchase requirements.

(b) The form is available by written request to
Federal Emergency Management Agency, PO Box
2012, Jessup, MD 20794; ask for the Standard Flood
Hazard Determination form. It is also available by
fax-on-demand; call (202} 646-3362, form #23103.
Finally, the form is available through the Internet at
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http//www fema.gov/nfip/mpurfi.htm.
{63 FR 27857, May 21, 1998]

§ 65.17 Review of determinations.

This section describes the procedures that shall be
followed and the types of information required by
FEMA to review a determination of whether a
building or manufactured home is located within an
identified Special Flood Hazard Area (SFHA).

(a) General conditions. The borrower and lender of a
loan secured by improved real estate or a
manufactured home may jointly request that FEMA
review a determination that the building or
manufactured home is located in an identified SFHA.
Such a request must be submitted within 45 days of
the lender's notification to the borrower that the
building or manufactured home is in the SFHA and
that flood insurance is required. Such a request must
be submitted jointly by the iender and the borrower
and shall include the required fee and technical
information related to the building or manufactured
home. Elevation data will not be considerad under the
procedures described in this secrion.

(b} Data and other requirements. ltems required for
FEMA's review of a determination shall include the
following:

(1} Payment of the required fee by check or money
order, in U.S. funds, payable to the National Flood
Insurance Program,; .

(2) A request for FEMA's review of the
determination, signed by both the borrower and the
lender;

(3) A copy of the lender's notification to the borrower
that the building or manufactured home is in an
SFHA and that flood insurance is required (the
request for review of the determination must be
postmarked within 45 days of borrower notification);
f4) A completed Standard Flood Hazard
Determination Form for the building or manufactured
home, together with a legible hard copy of all
technical data used in making the determination; and
(5) A copy of the effective NFIP map (Flood Hazard
Boundary Map (FHBM) or Flood insurance Rate
Map (FIRM)) pane!l for the community in which the
building or manufactured home is located, with the
building or manufactured home location indicated.
Portions of the map panel may be submitted but shall
inciude the area of the building or manufactured
home in question together with the map panel title
block, including effective date, bar scale, and north
arrow.
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(c) Review and response by FEMA. Within 45 days
after receipt of a request to review a determination,
FEMA will notify the appiicants in writing of one of
the following:

(1) Request submitted more than 45 days after
borrower notification; no review will be performed
and all materials are being returned;

(2) Insufficient information was received (0 review
the determination; therefore, the determination stands
until a complete submittal is received; or

(3) The results of FEMA's review of the
determination, which shall include the following:

(i) The name of the NFIP community in which the
building or manufactured home is located,;

(ii) The property address or other identification of the
building or manufactured home to which the
determination applies;

(iii) The NFIP map pane! number and effective date
upon which the determination is based,

(iv) A statement indicating whether the building or
manufactured home is within the Special Flood
Hazard Area;

(v} The time frame during which  the
determination is effective.

{60 FR 62218, Dec. 5, 1995]

PART  70--PROCEDURE FOR MAP
CORRECTION

Mapping Deficiencies Unrelated to Community -
Wide Elevation Determinations

Sec.

70.1 Purpose of part.

70.2 Definitions.

70.3 Right to submit technical information.

70.4 Review by the Director.

76.5 Letter of Map Amendment.

70.6 Distribution of Letter of Map Amendment.

70.7 Notice of Letter of Map Amendment.

70.8 Premium refund after Letter of Map
Amendment

70.9 Review of proposed projects.

Authority: 42 U.S.C. 4001 et seq.; Reorganization
Pian No. 3 of 1978, 43 FR 41943, 3 CFR, 1978
Comp., p. 329; E.O. 12127 of Mar. 31, 1979, 44 FR

19367, 3 CFR, 1979 Comp., p. 376.

§ 70.1 Purpose of part.

The purpose of this part is to provide an
administrative procedure whereby the Adminstrator
will review the scientific or technical submissions of
‘an owner or lessee of property who believes his
property has been inadvertently included in
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designated A, AO, A130, AE, AH, A99, AR, AR/AL-
30, AR/AE, AR/AO, AR/AH, AR/A, VO, V1-30,
VE, and V Zones, as a result of the transposition of
the curvilinear line to either street or to other readily
identifiable features. The necessity for this part is due
in part to the technical difficulty of accurately
delineating the curvilinear line on either an FHBM or
FIRM. These procedures shall not apply when there
has been any alteration of topography since the
effective date of the first NFIP map (i.e., FHBM or
FIRM) showing the property within an area of special
flood hazard. Appeals in such circumstances are
subject to the provisions of part 65 of this subchapter.
[62 FR 55718, Oct. 27, 1997]

§ 70.2 Definitions.

The definitions set forth in part 59 of this subchapter
are applicable to this part.

[41 FR 46991, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979]

§ 70.3 Right to submit technical information.

{a) Any owner or lessee of property {applicant) who
believes his property has been inadvertently included
in a designated A, AO, A1-30, AE, AH, A99, AR,
AR/AL-30, AR/AE, AR/AO, AR/AH, AR/A, VQ,
VI1-30, VE, and V Zones on 2 FHBM or a FIRM,
may submit scientific or technical information to the
Administrator for the Administrator's review,

(b} Scientific and technical information for the
purpose of this part may include, but is not limited to
the following:

(1) An actual copy of the recorded plat map bearing
the seal of the appropriate recordation official (e.g.
County Clerk, or Recorder of Deeds) indicating the
official recordation and proper citation (Deed or Plat
Book Volume and Page Numbers), or an equivalent
identification where annotation of the deed or plat
book is not the practice,

(2) A topographical map showing (i} ground
elevation contours in relation to the National
Geodetic Vertical Datum (NVGD) of 1929, (i) the
total area of the property in question, (iii) the jocation
of the structure or structures located on the property
in question, (iv) the elevation of the lowest adjacent
grade 1o a structure or structures and (v) an indication
of the curvilinear line which represents the area
subject to inundation by a base flood. The curvilinear
tine should be based upon information provided by
any appropriate authoritative source, such as a
Federal Agency, the appropriate state agency (e.g.
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Department of Water Resources), a County Water
Control District, a County or City Engineer, a Federal
Emergency Management Agency Fiood Insurance
Study, or a determination by a Registered
Professional Engineer '

{3) A copy of the FHBM or FIRM indicating the
location of the property in question;

(4) A certification by a Registered Professional
Engineer or Licensed Land Surveyor that the [owest
grade adjacent to the structure is above the base flood
elevation.

[41 FR 46991, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979, as amended at 48 FR 44544
and 44553, Sept. 29, 1983; 49 FR 4751, Feb. 8, 1984;
50 FR 36028, Sept. 4, 1985; 51 FR 30317, Aug. 25,
1986; 53 FR 16280, May 6, 1988; 59 FR 53601, Oct.
25, 1994; 62 FR 55719, Oct. 27, 1997}

§ 70.4 Review by the Director.

The Director, after reviewing the scientific or
technical information submitted under the provisions
of Sec. 70.3, shall notify the applicant in writing of

hicther datarmination within A0 Aave after we recetve

oo RAA Rt

- the applicant's scientific or technical information that

we have compared either the ground elevations of an
entire legally defined parcel of land or the elevation
of the Jowest adjacent grade to a structure with the
elevation of the base flood and that:
(a) The property is within a designated A, AD, A1-30,
AE, AH, A99, AR, AR/A1-30, AR/AE, AR/AQ,
AR/AH, AR/A, V0, V1-30, VE, or V Zone, and wilil
state the basis of such determination; or

. {b) The property should not be within a designated
A, A0, Al-30, AE, AH, A99, AR, AR/A]-30,
AR/AE, AR/AC, AR/AH, AR/A V0, VI-30, VE, or
V Zone and that we will modify the FHBM or FIRM

- accordingly; or
(c) The property is not within a designated A, AQ,
A1-30, AE, AH, A99, AR, AR/A1-30, AR/AE,
AR/AQ, AR/AH, AR/A VO, V1-30, VE, or V Zone
as shown on the FHBM or FIRM and no modification
of the FHBM or FIRM is necessary; ond) We need
an additional 60 days to make a determination.

[66 FR 33900, June 26, 2001]

§ 70.5 Letter of Map Amendment.

Upon determining from available scientific or
technical information that a FHBM or a FIRM
requires modification under the provisions of Sec.
70.4(b), the Administrator shall issue a Letter of Map
:Amendment which shall state:
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(a) The name of the Community to which the map to
be amended was issued;

(b} The number of the map;

(c) The identification of the property to be excluded
from a designated A, AQ, AI-30, AE, AH, A99, AR,
AR/A1-30, AR/AE, AR/AO, AR/AH, AR/A, VO,
V1-30, VE, or V Zone.

[41 FR 46991, Oct. 26, 1976. Redesugnaled at 44 FR
31177, May 31, 1979, as amended at 48 FR 44553,
Sept. 29, 1983; 49 FR 4751, Feb. 8, 1984; 50 FR
36028, Sept. 4, 1985; 39 FR 53601, Oct. 25, 1994; 62
FR 55719, Oct. 27, 1997]

§ 70.6 Distribution of Letter of Map Amendment.
(a} A copy of the Letter of Map Amendment shall be
sent to the applicant who submitted scientific or
technical data to the Administrator.

(b} A copy of the Letter of Map Amendment shal! be
sent to the local map repository with instructions thar
it be attached to the map which the Letter of Map
Amendment is amending.

(c) A copy of the Letter of Map Amendment shall be

sent to the map repository in  the stite with
instructions that it be attached to the map which it s
amending.

(d) A copy of the Letter of Map Amendment will be
sent 10 any community or governmental unit that
requests such Letter of Map Amendmem

(e} [Reserved]

(f) A copy of the Letter of Map Amendment will be
maintained by the Agency in its community case file.
[41 FR 46991, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979, as amended at 48 FR 44544

and 44553, Sept. 29, 1983; 49 FR 4751, Feb. §, 1984]

§ 76.7 Notice of Letter of Map Amendment.

(a) The Administrator, shall not publish a notice in
the Federal Register that the FIRM for a particular
community has been amended by letter determination
pursuant to this part unless such amendment inciudes
alteration or change of base flood elevations
established pursuant to part 67. Where no change of
base flood elevations has occurred, the Letter of Map
Amendment provided under Sec. 70.5 and 70.6
serves to inform the parties affected.

(b} [Reserved] Editorial Note: For a list of
communities issued under this section and not carried
in the CFR see the List of CFR Sections Affected,
which appears in the Finding Aids Section of the
printed volume and ont GPO Access.

E-44



000654

§ 70.8 Premium refund after Letter of Map
Amendment.

A Standard Flood Insurance Policyholder whose
property has become the subject of a Letter of Map
Amendment under this part may cance! the policy
within the current policy year and receive a premium
refund under the conditions set forth in Sec. 62.5 of
this subchapter. {41 FR 46991, Oct. 26, 1976.
Redesignated at 44 FR 31177, May 31, 1979}

§ 70.9 Review of proposed projects.

An individual who proposes to build one or more
structures on a portion of property that may be
included inadvertently in a Special Flood Hazard
Area {SFHA) may request FEMA's comments on
whether the proposed structure(s), if built as

NFIP Regulations

proposed, will be in the SFHA. FEMA's comments
will be issued in the form of a letter, termed a
Conditional Letter of Map Amendment. The data
required to support such requests are the same as
those required for final Letters of Map Amendment in
accordance with Sec. 70.3, except as-built
certification is not required and the requests shall be
accompanied by the appropriate payment, in
accordance with 44 CFR part 72. All suchs requests
for CLOMAs shall be submitted to thé FEMA
Regional Office servicing the community's
geographic area or to the FEMA Headquarters Office
in Washington, DC.

[62 FR 5736, Feb. 6, 1997]
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000656 - CITY OF SAN DIEGO. CALIFORNIA CURRENT

COUNCIL POLICY

SUBJECT: COUNCIL POLICY MANUAL

POLICY NO.: 000-01
EFFECTIVE DATE: January 8, 1990

BACKGROUND:

The City Council of The City of San Diego is charged with the responsibility of establishing
municipal policies to guide the various functions of the City and, where necessary, to establish
procedures by which functions are performed. Regulatory policies established by the City Council
usually are adopted by ordinance and inciuded in the Municipal Code. However, other policies also
are established which by their nature do not require adoption by ordinance. These policy statements
adopted by resolution of the City Council need to be consolidated in a reference document for easy

access.

PURPOSE:

It is the purpose of this policy to:

1.
2.
3

clearly state and compile polictes of the City Council not covered by ordinance;
provide for the distribution of these policies 1o all concerned; and
esiabiish procedures for the preparation, distribution and maintenance of Council policies and

the *Councii Policy Manual.”

POLICY:

1.

2.

There is hereby established a “Council Policy Manual™ which shall contain all City policy
statements adopied by resolution of the City Council.

Generally, policy statements in this “Council Policy Manual™ will include only such
municipal matters for which the responsibility of decision is placed in the City Council by
virtue of the City Charter, the Municipal Code, or specific ordinances and resolutions.

All policy statements of the City Council shall be prepared in writing and approved by
resolution. Once approved, statements of policy will be reproduced, distributed, and included
in the “Council Policy Manual™ accompanied by the resolution number and date of adaption.
Each poiicy statements shall include: a) a brief background description of the problem, b) the
purpose of the policy, ¢} the policy statements, d) other criteria or procedural sections as
required, and €) cross reference notations as 1o appropriate provisions in the City Charter,
Municipal Code, Administrative Regulations, etc.

The City Clerk shall be responsible for the preparation, continuing maintenance and
distribution of the “Council Policy Manual,” and additions or deletions thereto.

Copies of the “Council Policy Manual™ shall be distributed to each non-manaperial department
head and to the City Manager and to such of thetr representatives as they may direct.

Copies of the “Council Policy Manual™ shall be available to the general public at a cost

established by the City Clerk.
Council Commitiees shall annually review the Policy Manual “Table of Contents” to

determine which, if any, policies need review.

CT-000-01
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5% CITY OF SAN DIEGO, CALIFORNIA CURRENT.

COUNCIL POLICY
Each pelicy shall be assigned 1o a “responsible department” and it shall be the responsibiiity of
departments so designated to 1} periodically review their assigned policies, 2) offer
appropriate revisions as necessary. and 3) enter upon any subsequent revisions the cross
reference notations mentioned in ftem 4 above.

PROCEDURE:

1.

The City Council or any standing commitiee or member thereof, the City Manager,
non-managerial department heads, and City Boards and Commissions may originate draft
policy proposals for formal consideration by the City Council.

The City Clerk shail be responsible for the assignment of tentative and final policy numbers
and titles 10 a proposed policy draft. For these purposes, he shall be consulted prior to the
preparation by the originating department of the draft policy.

Prior 1o preparing the draft policy, the originating department will obtain a copy of the current
policy from the City Clerk.

Drafts of proposed Council policies and amendments to existing policies shall be processed in
accordance with the provisions of the Permanent Rules of the Council. Such drafis shall be
referred 1o the appropriate Council Committee for discussion, analysis and preliminary action.
Upon approval by the appropriate Council committee, the draft policy shall be delivered to the
City Attorney for preparation of a resoiution of adoption. Such resolution chall be prepared
and processed in accordance with Rule 28 of the Permanent Rules of the Council. A strike-out
version of the draft policy shall be prepared and forwarded with the resolusion.

Proposed policies will then be presented for Council consideration. 1f Counctil approves a
policy and directs revisions, the originating department will make the changes and forward a
final draft and strike-out version to the City Aunorney before publication by the City Clerk.
Afier official adoption by the City Council, the City Cierk shall be responsible for duplication

of the staternent of policy and distribution.
As required, the City Clerk shall update the Table of Contents and Cross Reference in the

“Counci Policy Manual.”
Each July the four Council Committees shall review an updated table of contents 10 determine

which, if any, policies they wish 10 review.

HISTORY:

Agopted by Resolution R-169938 03/15/1962
Amended by Resolution R-191935  10/26/1967
Amended by Resolution R-211429 08/29/1674
Amended by Resolution R-252047 06/16/1980
Amended by Resolution R-274932  01/08/1990
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Ve G Office of
09@53& The City Attorney
City of San Diego

DATE: May 22, 2007
TO: Honorable Mavor and Ciry Council
FROM: City Auorney

SUBJECT: Today’s City Council Agenda Item No. 334 — Appeal of Planning
Commission Decision Invelving the Stebbms Residence ~ Request
for Two-Week Conftinuance,

On today’s City Council Agenda for this afiernoon is a scheduled appes] hearing
of the Planning Commission’s azcision in approving an application for a Coastal
Development Permit (CDP) and a Site Development Permit.(SDP) for the demolition of
an existng one-story duplex, and the constructior of 2 new three-siory single family
residence, and to allow for deviation from the reguliations for Special Flood Hazard

eas, 1o permi: development of the residential stucrmre at 7.1 fzat beiow the Base Fiood
Elfwamon where two (2) feet above the Base Fiood Elevatiorn is required.

As recently as last Friday, officials of the Federal Emergency Management
Agency (FEMA) were offering conflicing positions relative to FEMA s view and
requirements on this conswuction Dr0posaJ which includes a below-surface paricing
smucture, Yesterday, representatives of FZMLA appeared to tentatively resolve their
differing viewpoints; consequently we are underiaking additional jegal research and
analvsis which will be of benetir to the City on this matter. The ann“han‘fs have raissd
eightzen (18) appeal issues identifed in the staff report preparsd by the Development
Services Deparmment; some of them are related 1o FZMA coneermns.

We raspectiuilly request a twe-week confinuance of this appeal hearing, to the
Citv Council mesung of june 3, 2007, Tais will allow the City Anomey’s s Office time 10
identify and ciarify the FEM A-related issues, and prepare 2 legal memorandum for vour
informarion and consideration which will be diswibuted during the week prior 1o the June
3 appeal hearing. This will allow the City Council the opportunity to consider all of the
legal issues associated with this appesal hearing.

MICHAEL J. AGUIRRE, City Attornes

U - !
X M NN G’\w N

Marianne Greene, Depury Ciry Antorney

cos Elizabeth Maland, City Clerk
Bob. Manis, Dev. Serv. Dept
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53166 W. POINT LOMA BLVD.
(OCEAN BEACH)

PROJECT: Demolition of existing dilapidated 1250 square foot duplex and construction of a
single-family, three-story home plus underground garage (1,749 square foot house plus garage).

ISSUE: Appeal by a neighbor (in 2 condo across the street) apparently concerned about his
potential loss of his view toward the ocean, but raising & number of spurious points based on

misinterpretations of the facts and the law.

CITY ENTITLEMENTS BEING APPEALED: Planning Commission approved, by a 6-0
vote on March 1, 2007, the following entitlements and environmental documentation:

L J

Coastal Development Permit

Site Development Permit (to aliow deviarion onfy from the Special Flood Hazard
Area regulations; project is in conformance with all other applicable requirements
[underiving zoning, floor area ratio (“FAR”), height limit, parking, setbacks,
ete.]) ”

Mitigated Negatve Declaration

DEVELOPMENT CONSTRAINTS IMPOSED BY LAND USE REGULATIONS:

Lot is very small: only 2,500 square feet (0.057-acre), but the minimum ot size
under the appiicable zoning is 6,000 square feet.

Applicable zoning (RM-2-4) provides for FAR of only .7, and requires that 25%
of the permitted FAR be usaed for pariang unless parking is provided
underground.

Project is located within 100-year floodplain and reswictions require that the first
floor be 2 (two) feet above the base flood elevation, which would render the first
floor uninhabitable for most propertes in the arsz. If part of the first floor had to
be devoted to parking, the habitable space of the unit would be very small
(according to staff report to Planning Commission).

These constraints may explain why the existing modest and dilapidated structures
in the aree, built in the mid-1950s, have not been redeveloped.

Project’s architect came up with an ianovative solution: put water-proofed
parking in subterranean arez and home above,

Staff supported the deviation from the Special Flood Hazard Area regulations
(discussed below) in part because of the “development limitations™ of the site.

999999 906026/697378.01

A/
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64
HISTORY OF PROJECT’S PROCESSING BY CITY:
Citv staff initially was concerned re bulk and scale, but project was redesigned 1w
address those concerns. Staff and Planning Commission found that: -

»  Asredesigned, new home will preserve the character of the area’s small-
scale residential development.

« Revised project is consistent with the Ocean Beach Precise Plan,

» Redesignad project is consistent with the Ocean Beach Action Plan goals
for redevelopment and owner-occupied housing.

» Project would not impact coastal access, physical or visual (no public
view corridors identified by either the Precise Plan or the Action Plan).
Nevertheless, the project provides a three-foot view corridor on the ea:st
and west sides of the property through a deed restriction to preserve views
toward Dog Beach and the San Diego River

OB pianning board voted 4-4 on project. OB land use sub-committes
voted 5-0 in favor. Neither body had any concerns about underground

parking.
ENVIRONMENTAL ISSUES:
. Property is considersd “snvironmentally sensitive™ solely because it is located .

within 100-vear flood plain and is therefore considered a “special flood hazard
area.” Because this is not an epvironmental issue per se, it is discussed in the
following section.

. Mitigation monitoring is required by the Mitigated Negative Declaration for
possible archeological resources that might be encountered during construction.

. Coastal Commission staff review raised no significant issues.

FLOOD PLAIN ISSUES

. Property is located in 100-year floodplain and the Base Flood Elevation (“BFE™)
is 9.6 =t mean sea level.

¢ Blanning Commission’s findings a,,lmowlﬂacr that any flonding in this
area Would bs dueolack of capacity of the stomm water systep.
”F 1qumg ine 160 Vear'&vent i this areé i¢ Very Jow \'relo'cifjf'fpondmg
onlv)'{and} does ot come from the [San Diego] [R]iver or the'beach as is
commonly believed but from runoif from the sreats on the hill above
Ocean Beach. Additmnéﬂv e 1¢ evidence that recent and significant

BT HE TR . . B
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0 0 O 6 6 5 storm waler repairs in this area should significantly reduce the already low

risk.” (Planning Commission Resolution, at page 14)

The restrictions on development in the floodplain require that the lowest floor,
including basement, be elevated at least two fest above the base fiood elevation
(per SDMC § 143.0146(C){(6)). anc the Federal Emergency Management A gency
(“FEMA”™) requires that the finished floor elevation be at one or more fzet above
the BFE.

The project requires, and the Planning Commission approved 6-0 on staff” s
recommendation, 2 deviation from these requirements 1o allow development to be
at 7.1 feet below the BFE. Importantly, however, the living area of the property
(i.e., above the garage) will be at 10.6, or one foot above BFE (vs. current
structure, in which living area is below BFE,

Although the garage would be six (6) fest below existing grade, the structure has

_ been designed and flood-proofed to mitigate potential flood-related damage 1o the

rincipal residential structure by raising the required living space floor area above
th‘* ﬂood line conststent with FEMA reguirements.

As conditioned by the Planning Commission, the project is fully consistent with

FEM A remurements,
»  All siructures subject to inundation are r°qu1r°d to be flood proofzd.

*  Flood proofed stucturss must be constructed 1o mest the requirements of
the Federal Insurance Administration’s Technical Bulletin 3-83.

*  FEMA bas confirmed, in an e-mail to City staff, that the proposed project
— as approved with conditions by the Planning Commission ~ is fully
consistent not only with FEMA 's regulations, but also with the City’s
flood plain management ordinance and variance procedures (see
attachment 18).

The Ciry Engineer has determined that the deviation will not result in any
additional threats 1o the public safety or any additional public expenss, and will
not create a public nuisance. In other words, construction of this house will not
result in any change or alteration to the flood potential to any surounding
structure.

This dg Y}ﬂ'ElO}J has been woll vetted and aoprovgd by staff and Planning
Cq%IHmS% lar In T¥g begrips
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SELECTED QUOTES FROM

PLANNING COMMISSION HEARINGS

“I think this is going to be a catalyst for a lot of change and I
think that’s actually a good thing.”- Commissioner Griswold,

2/8/07

“T have no issue with the bulk and scale or other issues. I think
you have done a very good job.”- Commissioner Naslund,
2/8/07 |

] .
“I helieve the concern for our building is not the skyline, that’s

irrelevant.”-Appellant Watson, 2/8/07

“He has done an exemplary job (with) height, width, bulk and
scale massing. I think the project looks fine.”-Commissioner
Naslund, 2/8/07 |

“We have to recognize that he could have built something much
more shear....but in fact he has backed away deferring to the
Jarge neighborhiood going irom one to thrae stories, this is a
design decision and this is what we are looking for...’-
Commissioner Naslund, 2/8/07

“I have no problem with it, it 1s a great project!”- Commissioner
riswold, 2/8/07
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“ 1 feel strongly that we should not.be up here saying you have
obeyed all the rules and furthermore the community plan says
you would do these things and then say we don’t agree with
it7”-Commaissioner Naslund 2/18/07

(On flood plan issues).. “That is irrelevant to the community, if
a person wants to do something on their property that 1s their
risk..-Appellant Watson, 3/1/07 -

“T was born and raised in San Diego, I have worked and lived in
the O.B./Penninsula area continuously since 1988. I currently
live and work in Ocean Beach. I live at the property now, and
this will be my home..”-Applicant Stebbins

“A gentrification argument in my mind does not apply..”-
Commissioner Naslund 3/1/07

“ it does all the things the precise plan talks about and further
they ( the owner) have made a lot of changes to address even the
bulk and scale..”- Commissioner Naslund, 3/1/07

“I think its inappropriate to establish a set of rules and then do
not grant somebody their rights if they follow them...”-
Commissioner Naslund, 3/1/07

“..this owner has come forward and as mentioned has played by
the rules...followed the exact specifics of the precise plans..”-
Commissioner Ontal, 3/1/07

B2,
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“We take issue with the statement (by appellant) that the project
is inconsistent with what’s anticipated by the community plan.
The plan contains policies to renovate properties that are
substandard and dilapidated and this represents one of many on
that whole side of the block. The development is consistent
with the small scale development in the general neighborhood
and when we look at the general neighborhood we are looking at
the area that includes the noticed area not just one side of the
block. There are two and three story structures immediately
across from this one. Also, the block to the immediate east
appears to have transitioned from a smaller scale to mostly two
and three story structures as well... So, this is the last area
remaining (this one side of the block) where there is nothing but -
one story structures, We think that the proiect is appropriate in
‘terms of bulk and scale. They are adding only 500sq. Feet to
the project, going from1250 to 1750. And we think that they
have done an excellent job of breaking down what bulk and
scale there was with the original proposal” -Tony Kempton

Senior Planner, 3/1/07

“Tamata good comfort level with what I have heard today of
the technical side of it,,”-Commissioner Ontal, 3/1/07

“T feel the methods and means that we heard today would be a
good start in regards to future developments..”-Commissioner

Ontat, 3/1/07
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erely by building a basement 1s not going ' to result in

| damage to other structures in the area. Again, the basement is
going to be flood proofed, there-are going to be some sump
pumps and in fact this building may react more favorable than
other properties in the area.”-Building Director, 3/1/07

“I am familjar with the waterproofing technigues that you are
utilizing and I think they are indeed sufiicient.... we have used
those on projects ourselves and I think they Work fine.”

Commissioner Naslund, 3/1/07

“.af thu applicant'were to remove the (underground) parkino and
+;: ............ e
Wlth 1S a perr-ﬂct box bﬁcause h-ﬂ wodd hava to "nake up trlat
lost space, and I think you (the appellant) would be very
dissarisfied with a perfact box.
What he has done here 1s create some angles and setbacks and
aviations in the elevations that make the building more |
attractive and I think this is really what you want to see in your

community”-Commissioner Onati, 3/1/07

m
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RESPONSE TO APPELLLANTS APPEAL OF

STEBBINS RESIDENCE

OVERVIEW

This appeal is roubling to refure; not because it is true but because it inconsistent, lacking in
facts and contradictory. Conclusions are drawn with no basis in fact. Many codes cited are
incompiete, out of comext, out of date and in one case never adopted. Appeilant’s arguments
serve only to confuse the issue and create as much uncertainty as possible. Appaliant has focused
on the below grade parking issue even though Appellant has admitted twice in public testimony
that it is irrelevant. Appeliant has conveniently forgotten to mention that his large 3 story condo
complex has a very nice view which might be affected by this project.
Each of the following rebuttals are absolutely accurate and based on facts which are proven,
agrsed on by staff, well vetted by staff and Planning Commission and which accurately reflect
the letter and mtent of the appropriate codes or regulations.

| TRRS Iy Ao 14 pamearmlas tlod 4l to te epolimr s gtreein mrainaar Diacce A svat maamees Tact 1m
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the numerous smoke screens propounded by Appellant which ] must address as the Applicant,
but which have little or no relevance. This is a modest single family home with ons deviation. As .
has been stated by others, I have followed all of the rules in every respect.

COMMENT ON FEMA GUIDELINES

When the Applicant or the Appeliant is talking about FEMA guidelines or technical bullitins it
is important to note that FEMA does not make regulations that bind the City. Rather, any
regulations cited are guidelines for state and local officials to make their own loéal rules. Tae
City of San Diego has incorporated many of these guidelines for flood management into the
building code. The City code is at least and in some cases more stringent that FEMA
recommendations. Ulumately, FEMA only requires that the city Tollows its own procedures. This
has been done to the letter in the case of the deviation granted on this project.

1. PROJECT DOES NOT CONFLICT WITH COUNCIL POLICY 600-14B

A, Appellant guotes only the first sentence of the policy and fails to cite or include the other 4
pages of that counci! policy in his analyvsis (Attachment 17). The policy document goes on 10
enumerate the conditions under which a deviation is granted. Each finding for the project or
deviation under this policy has been made by staff and the Planning commission. This document
and various other city codes and fema guidelines have clear devianion procedures that outline the
conditions for 2 deviation; all of those have been followed.(ses s1aff findings in staff report).

B. Appellant Watson himself has stated on the record that “the flood issue is absolutely

C |
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irrelevani” (planing commissior testimony 2/8/07). He does not care about the underground
parking and has adopted this new position only after being unanimously defeated.

C. Throughout his appeal appellant refers to this littie flood zone a5 2 “flood plain of the San
Diego River™- it i¢ not. This zone 1s a flood zone A." Zone A means that there is a 1 in' 100
chance in any given vear that a flood would occur and reach the base flood elevation.

This particular Zone is manmade as city records show. This area has a a very low risk of
flooding. Flood waters, if any would come from the overwhelming of the storm drain system, not
from the Ocean or The River as 1s commonly believed. Flooding would be slow, shallow and of
short duration. These are all characieristics enurnerated n the fema guidelines governing
deviations. The flood possibility is statistical only; This arsa has not flooded to the base flood
elevation in recorded history.

(**A flood plain would imply alluvial looding and this arez does not include this characteristic;
i1 is surrounded on all sides by Flood Zone X. Flood Zone X means that there is z 1 in 500
-chance in any given vear that the area will flood. This Zone X would act as a barrier. It encircles
and prevents any other flood waters from affecting the project. Currentty three are no feder

state or Jocal building guidelines that apply 10 a zone X in this context).

r
)

2 ADDET T ARTIC ARCTIRMMTNT B AT CODIND : 5 A RTIT tme o
Le AL LV i LD AN T IV N I AR T e ar Ly SEIOR HEMIMC TN (O Ry ied e T
IRRELEVANT.

= project was not rejected . It was sent back 10 applicant for redesign. This is.a normal part of
anv process. In addition, the project was redesigned 1n a major way afier iniense ressarch and
consultation with city staff. New information was obtained that had not been presented with the
first project draft. Again this is rather normal. Appellants’s use of applicant’s correspondence is
ow of context. Specifically, city staff and Applicant were not focused at the time of the Iskandar
letter of the FEMA devianon regs.
In additior, applicant worked closely with staff and significantly scaled back the bulk and scale
of the building and added articulation in accordance with city guidelines and the OBPP,
Appellant therefore, is citing a etter that Is out of date and irrslevant as to the current design.

3. APPELLANT MISSTATES FEMA GUIDELINES;

A. The words “strictly prohibits™ do not appear in any regulation. Thess words were uttered by a
junior fema employes (Blackburn) who has not spoken 10 city staff has not viewed any aspect of
the project and whose only source of info was a few sentence inquiry from appellant.

Michasl Hornick is Blackburn’s superior at Fema (DHS). He was provided all regulations and
schemarics and propossd findings concerning the project. After reviewing the projsct and
discussing the project with the city engineer, Mr, Homick stated that “T am confident that ciry
staff is pursuing the correct course of action with regard 1o vour own variance procedures
(Email 4/12/07-See attacment18).

44 CFR 60.3 states “The administrator does not szt forth absolute criteria for granting

L2



000673

vanances..” Alse, “A community may propose flood plain management measures which adopt
standards for flood proofed residential basements.”(60.6(b)(2)@). (See attachment 19 for full:

text.)

B. Fema recognizes that all flood zones are not created equal and has provided flexibility to the
community. These reguiations set forth s] ecific criteria and characteristics that a project must
have to meet the deviation requirements. This project meets each of these requirements*;

1. The lot 1s Jess than Y acre )

The potential flooding is of low velocity, long warning times and short duration
Flood velocities are 5 feat per second or less
Flood depths are less than 5 feet.

A5 stated above all of the other findings have been met.(see staff findings and owner's
supplemental info in this packet). . i

6. The flood proofing measures have been well vetted to the city engineer and Planning
commission in two separate hearings. : .

(*this is & summary pleese read 44¢fr60.6 in its cnurety)

Chny -h E)J [Q.]

The fema guidelines are cluar deviations are allowed. Otherwise why would Appellants spend
so much time in his next section trying to show the deviation is unjustified?
Appeliant arguas that the city could be cxpelled Irom the NFIP program. Again, this is out of

tmnet Dimma As o Tlmemrnd +
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consequences. Appellant likes to use words like “violation™ when no violation exists.

4. THE PROJECT IS IN CONFORMANCE WITH THE OCEAN BEACH PRECISE
PLAN;

A. Appellant states that residence violates precise plan. He asserts that a 1750 sq. foot residence
can be built without parking below grade. This is incorrect. SDMC S. 11.0234(b)(6) siztes that
“Gross floor area includes on or above grade parking™ Therefore, any parking area must be

educted from aliowable square footage. It 1s a matter of public record. Staff agrees.

Appellant compietely MISSTATES the law. His concliusion that staff and appficam mislead the
public is disingenuous. If Applicant could build an above ground garage and not lose any
habitable square feet, he would do so. Appellant’s argument is pure fabrication. Even if
Applicent could devote ground floor to parking the result would be an unarticulated block style
building that would be inconsistent with the community plan. ’

B. The Appellant is incorrect about the visual impacts. All 3 foot public view corridors are
preserved. The building is stepped back from one to two to three stories. No public views would
be blocked from elevated areas because there are no elevated public views. In fact, App=llant
fails to point out that he iives in a 3 story monolithic biock condo complex across the street with
a magnificent privare view.(Interestingly, Appeliant’s building probably could not be built ioday

ecause of setbacks and inadequate flood proofing) With 4 foot setbacks, Appellant’s building
biocks the sunlight from several properties behind his. The Stebbins residence is 95 feet awavb
from the nearest swucture (other than the neighbors on the project  side of the sireet- 21l of ]
whom favor the project.

,

3
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The Commumn plan contains policies to renovate properties that are substandard and
aﬂap:datbd And this Tepresents one of many on that whole biock. The development is consistent
with small scale development in the general neighborhood and when we look at the

eighborhood we are looking at the area that includes the noticed area not just one side of the
block. Thers are two and thres story swuctures immediately across from this one. Also, the block
to the immediate east appears to have been ransintoned from mostiy smaller scale to mestly two
and three story structures as well... we think that the project is appropriate in terms of bulk and
scale, they are only adding approximately five hundred square feet to the project going from 1250
to 1750 and we think they bave done an excelient job of brealing down what bulk and scale there
was with the original proposal.” Tony Kempton, senior planner Planning commission gearing
2/8/07 ***(Appellants complains about visual impact and quotss Mr. Kempton in regards to a
previous design .The project was redesigned and resubmitted in 2005).

6. APPELLANT’S AFFORDABLE HOUSING ARGUMENT IS IRRELEVANT AS THIS
IS ONE STRUCTURE LESS THAN 3 UNITS AND THEREFORE EXEMPT

Stll, Ocean Beach area rents are well above the median. No “affordable™ housing presently
exists on this block piease see staff report.

™ TN hale ol
Joiordss e ey

Appellant calls the geotechnical report new nformatior, even though he correctly cites the date
of the report as 8/5/03. This information was in fact considered as part of the MND and
considered insignificant. Updated answers were provided to city stzff in the normal course of
busin=ss and are part of the record.

B. Applicant is willing to go on record as agreeing 10 correct any minor problems associated with
dewatering. Appiicant’s contractor believes dewatering may not be necessary depending on the
time of vear and other factors. '

Please ramember all of the neighbors on Applicant’s side of the street that could potentially be

fected have provided letters of support{Attachments 21 a-f). According to the report, darﬁage if
any, is speculative and wouid be minor...even appellant does not dispuze this. Nevertheless,
Appellant leaps to the unsupportable conclusion that this is cause for denial

8. APPELLANT’S STATEMENTS THAT FEMA VARIANCE IS UNWARRANTED IS
CONTRADICTORY;

Appellant contradicts himself when he states that a fema variance is unwarranted. Earlier,
Appellant stated (incorrectly) that underground parking was “strictly prohibited” Now, Apﬁﬂllant
goss to great lengths to say the deviation is unsupported. There cannot be a deviation procedure
for a prohibited act. Furthermors, as guoted above, appeliant stated that the underground parking
was “irrelevant”. Appellant again misstates the ob precise pian and the building code. And i
claims that above ground parking would not diminish the total allowabl= space.

CH
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The building code is explicit for this property; all parking areas (in this cass-2 spaces) must bz
educted from floor arsa ratio caiculatons (SDMC S. 11.0234(b)(6). Appellant’s claim that citv
staff and applicant have made false claims or that staif does not understand or has miSI‘epregent;d
the building code and should interpret it differently is spurious and false. Appeliant again quotes
statements from staff that apply to 2 prior design which are again irrelevant.

B. Appellants claims that the hardship standard has not been met; This erroneous conclusion is
based this on Appellant’s claim that a 1750 sg foot house can in fact be built with above ground
parking, we know this to be false. W- ithout a deviation for the parking applicant would need to
build a 1250 square foot house which would make no serse and as one commissioner pointed out
create a block style unarticulated structure which I am quite certain appeliant would like even

less.

In addition, it is economically unfeasible to tear down a 1250 sq. Toot residential structure on the
beach only to replace it with another. Even though this is to be my home, the finished product
given the costs of construction must justify the expenditure. This is 2 prime sits and the only
justifiable way to build and therefore improve the neighborhood is to go up. Appeliant cites no
facts to support his conciusion that there is no hardship-he merely concludes. Appellant does not
provide any suggestions about any other viable design.

C. Appeliant cites possible (60)(2)(311) ) “nuisances™..... nuisances are permanent characteristics

t might be created after the project s completed not during construction. No one..including the -
appellant has provided supporting facts citing a nuisance after the project is completed,
Al of applicants comments about public safety are conclusory and do not provide facts or proof.

- This is yet another set of “red herrings.”

D. Appeliant’s comments about flood insurance are irrelevant because that is a private matrer

However, [ have obtained a guote based on preliminary designs of $3000 per vear and that is
xpected to decline to about $8-900 once the flood proofing schematics and final engineering
ertification are done. I pay $750 per vear at this time.

9, DEVIATION IS THE MINIMUM NECESSARY;

Appellant claims thet this deviation is not the minimum necessary; appeilant does not cite any
viable alternatives and those he does cite are based on appellant misrepresenting the building
code as stated above. He again falsely states that I can build a 1750 Sq. Foot house with above
ground parking. (I rrug ] would be happy 1o redesign). ' '

The house as designed has exactly 1750 sq. feet of living space. This is a moderate house by any
easure. It only adds 500 sq. Feet to the exisung stwucture. no living space will exist below

grade.

18. APPELLANT MISSTATES FLOOD DEPTH CRITERIA;

[ vy . P . T TR A
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A, Appeliant claims that fiood depth would be too great (feme guideiines, (44cfr 60.3) suggest
no more than 3 foot maximum flood depth for a deviation). Appellant has his math wrong. Here,
the base flood elevation is 9.6 faet. The grade at the property is 7.8 feet .. therefore, the mean
flood depth in a 100 year fiood is 1.8 feet...w=ll below the suggestad 3 foot guideline. ftis 2
simple matter of math. The Base flood elevation wes established by the FIRM and city records.
Engineering staff has concluded that there is no danger to any surrounding property dus to the

flood proofing.

B. Appeliant suggests that there might be tidal fiooding vet presents no evidence. Staff has stated
that there is no tidal fiooding. The site is flat ané staff has concluded that there will be no adverse

ect on the flood zone. Fema flood maps show that this flood zone is surrounded on all sides by
a flood zone x (500year flood) Therefore, Appeliant’s comments are misleading and have no
basis in fact. Of course coastal commission has reviewed the project and is not requiring wave
runup studies because there is no tidal flooding.

11. THERE IS NO EVIDENCE OF ANY POTENTIAL ENVIRONMENTAL DAMAGE;

Dewatering is a common construction i& chnique and does not create any environmental issues.

"
n“ﬁn..gﬂ.t }ms}}esﬁ ann .ﬂﬂ‘ih?‘{'\ﬂmﬂﬂTal I1ATV'IA(H" I!'I n""'l (lrlh!lf"lrlu’ n"llf\uﬁ|u\ !h |r.p- llf'll ”, ,“Ll: D rei
44 —

does not cite any evidence of any potenual environmental damag age and makes only vague
generalized complaints. Appeliant again calls this a flood plain; it is not. There is 2 big
differsnce; 2 man made flood zone is not a natural resource. Staff has stated that there are no
environmental impacts to the flood zone.

This site is already developed and is not a nanural resource. There are no epvironmentally
sensitive lands for it to affect. And Appellant does not cite any potential damage of any
significance. Appellant’s conclusions are overly general and amount 1o no more than non-expert
opinion about dire consequences which are unsupported by any factual proof.

12. RETAINING WALLS ARE NOT NEEDED;

Appellant suggests the driveway be classified s 2 shoreline protective device...There i3 no
authority for this statement especially as it applies 1o this project which separated from the
" shoreline by a massive(several acres) parking lot and & flood zone X

The sidgs of a drjveway evef 10Q yards away from the beach and separated from the beach by &

3 stary smlcym'y and a aﬂ\ma of cenpat by e shorslme Drotao*mn geviep CDE’-S;E}I Cammlsswn
hag @V% Ur?“ gm @qyegav Walls mq fn,-}}ld na %35 28 TWS 18 é’@T F‘J}Qﬂéﬁ" BPW%‘?U(S liiatiis e
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13. THERE IS NO EVIDENCE THAT PROJECT IS IN ANY WAY DETRIMENT AL TO .
PUBLIC HEALTH;

A. Appeliant argues that the project would be dewrimeental to public health.. but does not state
how...Appellant provides no specifics other than sorme out of context fema regs. Appellanit again
refuses to cite the deviation regulations so his argum ents are merit less. Appellant calis
everything a viclation when we are dealing with & deviation.. Rebuttal to such conclusory

argument 15 UNNECEssary.

B. Appeliant inaccurately guotes neighbor and project supporter Byron Meadows who stared ©

- some water entered my house 2 feet and wet my carpet™(please replay the tape) Appeliant says
the water was 2-3 fzet deep and that Byron lost everything, This is again untrue. (This was during
the §2-83 El Nino season). Even if it were true, flood proofing measures would increase safetry
not decrease safety; That same flood would have caused no damage.

C. Appeliant provided a nice picture of this same event in §2-83 which actually proves the point
the flooding was at grade only and may have lapped at the end swuctures on the block....this flood
level is 1.8 below bfe, 2.8 below my flood proofing measures and this was the second worst
storm is OB history. The worst storm occurred 2 years ago and the streets and parking lot did not
even flood possibly due to recent storm drain work..this would of course be the predicted result,

1t would take far worse siorms to ever come close to overwheiming my flood proofing
measurss. Appellant once again fails to show how my house can be a detriment to public safety.
Ironjcally the building where Appellant lives would suffer far greater damage than my house
sipce it is at grade and not flood proofed in the least. ‘

14. THE SITE IS SUITABLE;

A. Appeliant again suggests that an altsrnative to the current building would be above grade
parking but again does not understand the fioor area ratio limitations. The city is not reauired to
propose aiternatives to the homeowner. The site 1s already developed and the footprint does not
really change..thers is no impact to environmenially sensitive lands so the site is suitable. .

B. Appellant states that the deviation is based on fema technical bulletin 3-93 and that this is
misieading becanse the document geperally covers non-residential siructures.

Nothing in this document is restrictive, it is merely & technical opinion. To suggest that this
somehow limits what one can do with a residence is 2 tortured and cynical piece of reasoning
that barely justifies rebuttal. _

Still, that bulletin is merely a flood proofing guideline and it was cited for technical rezsons.
Actually the laws of physics do not differentiate between residences and business. Moreover, The
city engineer will have 1o sign off on the final constructions documents and applicants design
must be certified reasonable safe from flooding by an engineer. This is another red herring
argument. : -

T+
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C. ~ppellant states that the public was misled because the full title of the fema 3-93 buli etin wes
not cited..this is disingenuous nitpicking as the docurnent is freely available on the internet. Even
so, it s the Appellant who is misleading the public as he refuses 1o acknowledge that deviations
for underground parking are allowed.

15. NEW INFORMATION IS NOT NEW;

Appeliant stapled a sheet labeled “new information™ to his appeal. ]t states that cd coastal
overlay prohibits my propesal; THIS IS FALSE -THE SECTION APPELLANT REFERS TO
WAS NEVER ADOPTED The section cited (Appendix B of the OBPP) is 2 mociup of an
overlay zons was never and has no legal effect....If one tries to follow the cut and paste gibberish
in this arcument it implies that any structure built after 1980 would be illegal. There is no

egulation prohibiting the building of 2 house on my lot. Appellant’s suggestion would be that no
house of any kind could be built. Essentially, Appellant neglects 1o apply the permissive
exceptions and augmentations and revisions in any part of anv code he has cited. Appellant
simply refuses to attach or cite any sections that do not favor his position. Any honest review of
the current coastal regulations shows this to be another tortured and out of sync analysis of the

code.
21. PROJECT _HAS NO CITY WIDE SIGNIFICANCE;

Appellant suggests there is city wide significance 10 my project. This is not true. First, Ocean

each is the only zip code in the county that has such a restictive F.ALR. (.70) coupled with this
zoning(rm2-4). Add to that the small lot, flood criteria and the view potential needed 1o make a

project like this economically feasible and the likelihood of this deviation occlrring again on any
other block in the county is tiny-if not impossible. This block is a subset of a subset of a subset.

Appeliant has raised fear of “mass™ development yet does not provide any facts which support
this conclusion. Even so, the zoning, F.AR. and community plan changes that would be
necessary to significantly change the character of this neighborhood are not even on anyone’s
drawing board. Currently, everyone on the DlocL_. parks illegally in their setback. If anything
Applicants house will create less density and legal parking on his lot for the first time in 40 years,

22. THERE ARE NO DEFICIENCIES IN THE MIND;

Appellant claims an there is an“omission” to potential (minor) damages to adjacent residences
and that this is significant This report has been in the record for almost two years. Furthermore,
every adjacent property owner has stated in writing that they approve of the project. The '
applicant claims that if 6 more owners build on the block this could create & walling off sffect.
Appellant Drov1d=-s no evidence of how this would come about other than vague statements.

The statements and desires of any other owners regarding the future development of their
raspective properties though sincere are speculative. Of course, any project going forward would
be required.to observe the 3 foot public visuzl cormidors between properties even though this arsa
is not designated for public views. There would be no “walling off effect” as the street is open 1o -

-
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the parkizig Wnae area of beach on each side and because the sweet 1n front is very wide and
there will be absolutely no effect on the public view and there is no elevaled public view nearby.
Therefore, there could be no walling off effect.

B. Appellant has presented NO evidence of 2 cumulative impact. Appellant has present=d no
evidence that 6 houses built on this same block would have ANY impact. “In the absence of
specific factual foundation in the record, dire predictions by nonexperts regarding the
consequences of a project do not constitute substantial evidence”. (Bankers Hill v. City of San
Diego) 2006 Cal. APP Lexis 684. ‘

CONCLUSION

There are no “violations™ of fema regulations. in this project. The proposed deviation meets all of
the criteria set out by the city and fema. The project has been vetted by over 400 hours of staff
time and two planing commission hearing’s it was enthusiastically approved. Appellant likes to
call each and every aspect of the project a “violation”but provides no proof or.specific evidence.
Appeliant MISSTATES or misinterprets the building regulations. Appsilant quotes laws that
were not adopted. Appellant acknowledges that a deviation procedure exists and then fiip-flops
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This Appeal is disturbing. The Appeliants technigue of manipulating the data and the facts to
arve his own agenda is a waste of the Council’s time. Appeliant has presented not one new or
different piece of information that would justify his appeal. Furthermore, Appellant iives across
the sreet in a condo complex on the third fioor and emjoys a very nice ocean view. This is a fact
of significance. Ironically Appellant’s view will not be significantly impaired As the first floor of
Applicant’s house is 95 fest away. Neither Appeliant had the courtesy to show up to the planning
board hearings though one Appellant has waged a misleading email campaign. When Appellant
Jost in front of the planning commission Appeliant ran to the planning board without notifying
Appellant in an attempt 10 g&t SUPPOTT for an appeal; they failed

‘There is nc great public controversy over this project; in fact there is just 2s much, if not more
support for it. There is unanimous support from all the property owners on the block. Most
importantly the applicant has followed the rules. The appeliant does not. There are no violarions
of the code or any of fema regulation. Everything including the deviation has been done by the
book. The project as reviewed by the planning commission enjoys their upanimops support and
the sypport of oify stafl. B |

C 7



000681

SUPPLEMENTAL INFORMATION AND TALKING POINTS FROM APPLICANT
5166 W. POINT LOMA BLVD, STEBBINS RESIDENCE

As requested I have provided you with technical information regarding the flood proofing
of the below grade parking area for my home. Please consider the follmve’l.ncr

THE DESIGN IS SAFE

1. ALL HABITABLE SPACE WILL BE ABOVE FLOOD ELEVATION PER FEMA
REGULATIONS, THE ONLY AREA BELOW BFE WILL BE THE PARKING AREA
AND THIS WILL BE DRY FLOOD PROOFED. THE DEVIATION REQUESTED IS
FOR UNDERGROUND PARKING ONLY. THE REST OF THE PROJECT AND ALL
HABITABLE AREAS FOLLOW THE BUILDING CODE PRECISELY,

2. CONSEQUENTLY, ALL HABITABLE AREAS OF MY HOUSE WILL BE 2.5 FEET
ABOVE CURRENT GRADE. ALL OTHER PROPERTIES IN THIS ZONE ARE
INCLUDING MINE ARE CONSTRUCTED AT A MAXIMUM ONE FOOT ABOVE

GRADE (1 S FEERT BELOW FLOOD OR AT CRADE TRONICAT, TV'T‘H’TQ ME A NS

ool -l eacd-& aranlF ot Ko g g N N e s T o

MY HOUSE WILL BE THL TAORE'S SAFLEST ARD THE ONLY IINUPFILECE ¥ OLN

COMPLIANCE WITH FEMA GUIDLINES.

3. THIS FLOOD ZONE IS A MINOR FLOOD ZONE. PLEASE DO NOT BE
DISTRACTED BY THE PROXIMITY TO THE BEACH. THE OCEAN HAS NOTHING
TO DO WITH THE FLOOD ZONE DESIGNATION. THE SITE IS 450 FEET AWAY
FROM THE SAND AND ANOTHER 100 YARDS TO THE WATER. THERE IS NO
CURRENT DOCUMENTED RISK FROM COASTAL FLOODING. IT IS SEP. PARATED

FROM THE SAN DIEGO RIVER BY A ZONE X.

4. THIS FLOOD ZONE EXISTS ONLY BECAUSE THE CITY STORM DRAIN
SYSTEM IS POTENTIALLY INADEQUATE. THERE IS NO DISPUTE ABOUT THIS
FACT. FLOODING (IF ANY) IN A 100 YEAR EVENT WOULD BE SLOW, SHALLOW
AND LOW VELOCITY-EASILY HANDLED BY MY ENGINEERING, A FLOOD OF
THIS TYPE HAS NOT OCCURRED IN THIS ZONE IN RECORDED HISTORY.

5. DUE TO RECENT STORM DRAIN WORK THE ABOVE MAY NO LONGER BE A
POTENTIAL PROBLEM AL THOUGH TEHIS HAS NOT BEEN STUDIED.

6. SINCE THE PROBLEM (THE FLOOD ZONE) WAS CREATED BY THE CITY THIS
DEVIATION IS FAIR TO THE APPLICANT AND COSTS THE CITY NOTHING.
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7. THIS AREA IS BLIGHTED-EVEN THOSE LUKEWARM ABOUT THE PROJECT
HAVE AGREED ON THIS POINT. OB PLANNING BCARD DID NOT OBJECT TO
THE UNDERGROUND ASPECT OF THIS PROJECT.

8. COMMERCIAL UNDERGROUND PARKING IS UBIQUITOUS EVEN IN
SOUTHERN CALIFORNILA AND NO DEVIATION IS REQUIRED. THE
CONVENTION CENTER PARKING IS BELOW SEA LEVEL,

THE PROJECT IS A BIT UNUSUAL BUT THE TECHNOLOGY IS PROVEN

1. THE SITE IS A SMALL LOT WITH AN FAR OF .7¢; THE PENINSULA PLANNING
DISTRICT IS THE ONLY AREA IN SAN.DIEGO COUNTY WITH A SMALL F.A.R.
FOR THIS ZONING. ALL OTHER RM2-4 PROPERTIES IN THE COUNTY HAVE
LARGER F.A.R. THE SAME IS ESPECIALLY TRUE IN PACIFIC BEACH AND MOST
ANALOGOUS AREAS UP THE SOUTHERN CATIRORNIA COAST.

2. OWNERS IN THESE OTHER AREAS HAVE THE ABILITY TO BUILD ABOVE
GRADE PAREKING. I DO NOT. THIS IS WHY THE COMMISSION HAS NOT YET
SEEN A PROJECT OF THIS TYPE. MY SITE IS IN THE ZONE A WHICH FURTHER
EXPLAINS WHY IT HAS NOT BEEN DONE. ESSENTIALLY MY LOTIS A SUBSET
OF A SUBSET OF 4 SUBSET.

3. EVENIF THE F.A.R WAS MAGICALLY INCREASED, THIS PROJECT WITH AN
ABOVE GROUND GARAGE WQULD PRESENT SIGNIFICANT BUILD AND SCALE
ISSUES. UNDERGROUND PARKING ALLOWS A M’ORIZ ELEGANT ARTICULATED

DESIGN FOR THE NEIGHBOREOOD,

4. IT IS MORE EXPENSIVE TO BUILD AN UNDERGROUND BASEMENT,
ESPECIALLY IN SAND AND A NARROW SETBACK/LOT LINE. THEREFORE
ONLY PROPERTIES WITH VIEW POTENTIAL WOULD BE ECONOMICALLY
VIABLE. THIS FURTHER EXPLAINS THE LACK OF SIMILAR PROJECTS TO
DATE.

i1
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3. FEMA REGULATIONS ARE TAILORED ALMOST SPECIFICALLY FOR MY LOT:
THE REGULATIONS THAT ALLOW THE DEVIATION SPECIFY A LOT OF LLESS
THAN ¥ ACRE IN A DEVELOPED ARE A BEING THE ONLY CANDIDATE FOR
THIS DEVIATION. MY LOT QUALIFIES. THE FLOOD ZONE SHOULD BE
SHALLOW, LOW VELOCITY WITH LONG WARNING TIMES; MY LOT
QUALIFIES -IF THERE WAS EVER A GOOD CANDIDATE FOR UNDERGROTUND

PARKING, MY PROJECT ISIT!

6. SAN DIEGO IS A DRY CLIMATE. THE FLOOD PROOFING MEASURES [
PROPQSE ARE UBIQUITOUS IN OTHER AREAS OF THE COUNTY. THEY MAY BE
UNFAMILIAR TO US BECAUSE WE ENJOY A PRETTY MILD CLIMATE.
NEVERTHELESS THE DRY PROGFING OF BASEMENTS AND FLOOD BARRIER
TECHNOLOGY IS VENERABLE. SOME OF THE PRINCIPLE ARE CENTURIES

OLD.

CONCLUSION

Sometimeg the more ons focnees on 2 nrn}\lnm tho Iorﬂnr it geome T am rnﬂunnﬁnn o
Stin,

deviation for underground parking oniy. All other aspects of this project precisely meet the
code. Residential underground parking is not common because of the factors [ have
outlined above. Please keep in mind that many areas of San Diegs fiood each vear. Many of
these areas are not in designated flood zones. Yet, my area has not flooged. Still, I kave )
provided a fiood proof solution that should will make my property safer than every
property in the area-and most properties in any San Diege Coastal Zone. [ am doing this at
wy expense even though the problem was created by poer storm drain manzgement,

I am the first in Ocean Beach to do this ir 2 residential zone. This is dope 2l the time in

commercial zenes without a deviation reguired. Being first does not mean it's a bad

idea Jt just means I am first. Nevertheiess, due to the economics of the beach and the very
' properties with characteristics likke mine, this will not be a major development trend

and will result in ne more tban 2 kandful of similar prejects.

Respectinlly Submitted,

11}
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JAMES SCOTT FLEMING, AlA
GTONEBROOK STUDRIG, INC ARCHITECTURE AND FPLANNING

*EBRUARY 17,2007

| ailz lskandar

| roject Manager :

 tiey of San Diego developmen: Services
222 st Ave

tan Diego, CA 5210|

| .- Stebbins Residence
«:DF
I joodproafing

| pear Ms. iskandz=

‘We have reviewsd the fiood proafing criseria for the basement parking garzge 25 requested by the mambers =f the
} tznning Commission on February g 2007, Along with addisonal infcrmation Mr. Stebbins has puz copetherwe have
 rezted additional exchibizs showing the propased fiood proofing deralls and gate structures in schematic form,

he basement walls will be constucted of 12" concrere walls and z min. 8" thitk concrete siab
. mar. Te walis and ficor will be structurzlly designed o resist any fururs hydrosanic 2s well as buoyancy forces generared

|y possible fiood wazer that may accumuiace zz the site, The rasistanc forces will be enginsered per FEMA technical bullesin

283, and NFIP (National Flood Insurance Program) recommendatons, as well as wking into consideration 2ny impact

P [ H ' . " e il 3 i
=2 by £ e mmzprmens walle and remining walis a0 the sioping driveway , & well 2o the ik

tsroe generacss by foeing L >
lalow will ban en:;rely wz:erprocfedfﬂcodpmofed utllizing 2 “Tremce” warer proofing system s That no moiswure/water
/nzy penetrate into the basemens. The Waterproofing will be protected irom damage by backfill protection marerial, and 2
- vacer drainage grid system will be udiized on the sidewails and undershab to direst any built up moisture @ 2 sump system

hat will direc water ous and away from the structure. The sTucture will be =ompletely floodproofed to one foot above
-he 8.6 fiood level elevation. ‘

. indicatad in the exhibles, T

VL) ¢ s s

i Aobete

\s the exhibies show, a "FLOODWALL™ or "FLOODGATE" protection syszem will be utilized 2t the entry £ the parking
_arage griveway to prohibit any floodwazer #om entering the basement. As the enciosed literanure shows, these systems
ave been utlized in numerous locations and types of inscliztions througnout the zounty in ficod prons areas. and we

\ave confidence that this system will be more than adaquate provide protection to Mr. Stebbing’ residence in the rare

securance it may be nesded. —

Jilicies (electrical exc)) will be protected by piacing the main panels and sarvices zhove the .5 fiood level. Sewer dizcarge
" ipes wili be squipped with backfiow prevention devices.

Sur office will be providing design and engineering for the prolest, along with the assistance of Mr, de Beradinis , our
zructural enginesring consulnt, Chriszain ¥ hesler Ensinearing, geotechnizal consulzant and Sunshine Supply Corporztion,
sur waterproofing consulmnt to zssure that both the soucture and fippdoroofing will be providing Mp, Siebbins with
ssurence that his home will be adaqueraly protected, = =2 ‘

_amesbcon Fleming AlA /
izonbropk Studic, inz\

N st NNUE

5540 SHELTER ISLAND DRIVE, BUITE 202 SaN DIEGC, CALIFORNIA S2108
(819)823-0882 (6§18)224-8280
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Babsuary 19, 2007

Dawd Stebhins CWE 20403143
1048 Voltatre Stroer, Sutte. 1A
San Disgo. Californis §2107

SUBJECT:  REVIEW OF SCHEMATIC FLOOD PROOFING DESIGN, PROPOSED
SINGLE-FAMILY RESIDENCE, 5166 WEST POINT LOMA
BOULEVAED, SAN DIEGO, CALIFORNIA

EEFERENCES: 1) Reporrof Prclim.inazy Georechaical Invesnprtion, ":"Dpo e¢! Single-Family Residence,
5166 West Poim: Loms Boulevard, Califomie, preoared by C.nmuan Wheslzt Engineering,
CWE Repor: No, 2040314.1, deted Junc 14, 2004, ‘

2) Response to 2 2rd Geotechmica! Review of Dcx"um‘-u'* Proposed Single-Famiy
Encm—-o\;--- S14F Were Prins T oee B"‘..L‘ﬂ"““" Cam T Dizzo, ha:“_:amﬁ_ w.%uuﬁd b Chunspen

3
Whoesisr ::.ngnn:;ung e I\CPU,.L No. 2540518, 2, ddied nug’us 5, 2003,

3) S¢hemars ~Eloot:'. oo'mg D=sxgn ('Dry Flood'prooﬁng} Basement Garage, Stebbins
P__sm* ¢, prepares By Jamnes Scott Fleming, ATA, gay Fobauery 14, 2007,

4) User's Guide ¢ Techmea! Bulietns, Including Key Word/Subject Indey, Technieal
Bulictin Guide-01, prepared oy Federal Emerpeney Mznagement Agensy, FIA-TB-0. dated
hday 2001 :

Trear M=, Stebbing

in arzordance with che request of iz Jamss Scowt Fleming, ALA of Stonebrook Strdi, inc., we heve
prepared this letrer (o provide geotechnical comment ot the 2bove referenced fiood proohng design for th

subject residence Based on our meview of the referenced fiood pronfn g schemads and the facrs that as
presented on page § of the Cliy St Report Neo. PC-07-010 for the mectng of the Fiatring Commission,
Agende of February & 2007, the proposed fiood proofng of the stucture will nesd co 5288 fy the
reguizernents presented in FEMA’s Technizel Bulletn 5-93 and that z re egisic :cd- civil enpineer or architers
will need to cernify that the reguiroments put forth io Techniza) Bulletn 2-93 have been moTpnos o
vecupancy of the residence, inis our professional opinien that the proposed flood proodng conceor can be

-

suceassfuliy incurporated into the conswuction of me proposed siagle-family residence,

Mecreury Strees + Szn Dicgo, CA 92111 « BRSE.-49K.9760 + FAX 8358-4906.9758

el
[ 38
¥ 13

£ 4
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“if vou have any Questons regrsding this lerrer, plense 66 not hesitare w0 conmer this office. Chosdan

LA )
N
s
>
[Xn]
[2e]
[
=
-
[
faal
[4]]
w

Wheeler Enpineering appreciates this opportunity of providing profossional services for you for the subjez

iy isad

Respectfuliy submitred,

CHRISTIAN WHEELZR ENGINEERING

o L | ﬂ.».}, S/

Charles 5. Christian, GE 215 . | Drvid k. Ruseel, CEG 2215

CHGDRR

e (6)  Submised
) vin fax (619) 2250174

(1) vin dnvidrebhina(icos ag
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FLOOD BARRIER DIAGRAMS
AND SCHEMATICS
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