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Date Issned: September 7, 2007
Docket Date: September 10, 2007

Item Number: 150

IBA Report Number: 07-85

Subject: Tobacco Retailer Ordinance — Version D, Relating to Requirements for Permits

for Tobacco Project Sales

OVERVIEW

On September 10, 2007, the City Council is being requested
to approve the Tobacco Retailer Ordinance — Version D,
Relating to Requirements for Permits for Tobacco Project
Sales. The proposed Ordinance would amend the Municipal
Code to require a police permit to operate as a tobacco
retailer in the City of San Diego. A permit fee would be
implemented to recover the cost of administering and
enforcing the Ordinance. Previous versions of the ordinance
had been reviewed at the Public Safety & Neighborhood
Services Commitiee (PS&NS). PS&NS voted to forward the
item to the full City Council without a recommendation
subject to an analysis by the Independent Budget Analyst and

Per Municipal Code
Section 33.0201 “Permit,”
“police permit,” or
“license” are synonymous
and each means a permit
issued by, or under the
authority of, the Chief of
Police that authorizes a
particular business or
activity to operate, or
authorizes an individual to
engage in a regulated
occupation.

the City Attorney, working with stakeholders, 1o incorporate issues raised.

FISCAL/POLICY DISCUSSION

State Law, AB 71, requires licensing to sell tobacco products and imposes penalties on

individuals and businesses that violate tobacco-related laws and laws prohibiting tobacco-
related sales to minors. Fines range from $250 to $1000 and a license can be revoked
after the eighth violation within a 24-month period. Some believe that current regulations
have not been effective 1n deterring the sell of tobacco to minors.

State law also authorizes local governments to establish and implement their own
ordinances to provide for the suspension or revocation of a local license for any violation
of a state tobacco control law. PS&NS initiated a discussion on this topic in 2004 and
multiple versions of the ordinance have been heard by the committee. The current
version of the ordinance has not been reviewed by the committee.

Office of Independent Budget Analyst
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“Tel (619) 236-6555 Fox (619) 236-6556



In a brief study of how other municipalities manage this issue, the IBA believes the
City’s proposed policies would be consistent with other municipalities that have taken
steps to deter the sale of tobacco products to minors. In an article in Western City
Magazine, the League of California Cities found that “enforcement is the most effective
way to stop tobacco sales to minors.” As such, numerous municipalities within
California have established and implemented permit fees associated with enforcement of
state tobacco laws. Los Angeles’ annual permit fee ranges from $208 to $274 for a
retailer; Contra Costa County charges $160; City of Sacramento charges $300; and San
Francisco’s fee is $175. Costs are generally calculated on a yearly basis o recover the
cost of administration and enforcement of the permit.

The City’s proposed ordinance would establish a cost recoverable fee (for administration
- and enforcement) of $163. The IBA has reviewed the methodology for the Police
Department’s portion of the fee and believes that the fee was developed accurately. It
should be noted that their estimate assumes utilizing overtime for existing employees and
does not include initial start-up costs of establishing new positions (i.e. new computer,
new vehicles). If new positions are required, versus the utilization of existing personnel,
the permit fee may not be sufficient. It is our understanding the Treasurer’s Office
portion of the fee is an estimate and will be adjusted in the future to reflect actual costs.
The calculation of the fee should be reviewed annually, as part of the proposed budget
development for Police and Treasurer, to ensure that the fee remains cost recoverable.

The permit fee would recover the costs associated with administering the fee as part of
the Business Tax Program in the Treasurer’s Office and enforcing the ordinance by the
Police Department. Earlier versions of the ordinance proposed an enforcement program
initiated by complaints; whereas the proposed version would be more proactive and -
includes approximately six stings per year. This proactive enforcement would be
conducted on an overtime basis. The IBA agrees that, in order for the program to be
successful, proactive enforcement is needed. Before approving the proposed ordinance,
the Mayor and Police Chief should provide information to the Council on the Police
Department’s ability to provide proactive enforcement, given the current capacity and the
priorities of the department. '

As a means of enforcement, the Chief of Police will have the ability to impose
sanctions/penalties as a result of violating the ordinance. To provide discretion to the
Chief, specific sanctions/penalties are not described in this ordinance. An earlier City
Manager’s Report (05-091, dated April 7, 2005) proposed guidelines for the appropriate
administrative action as follows:
» First violation of a tobacco control law - a permit may be suspended for a period
of up to 60 days.
e Second violation of a tobacco control law within 5 years - a permit may be
suspended for a period of up to 90 days.



¢ Third violation of a tobacco control law within 5 years - a permit may be
suspended for a period of up to 180 days.

» Fourth violation of a tobacco control law within 5 years - a permit may be
revoked.

« In licu of a suspension or revocation, the Chief of Police may also negotiate a
civil penalty, in the amount of $150 per day of suspension.

The current version refers to Municipal Code sections 33.0401 to 33.0406 for penalties
and regulatory action. This section of the Municipal Code identifies guidelines for
penalties and regulatory action for all Police Regulated Occupations and Businesses.

The plan may be to utilize the above guidelines; however these guidelines are not
specified in the ordinance. The IBA recommends that the guidelines be reviewed
annually to determine appropriateness and effectiveness. Also, it is our understanding
that the Auditor’s Office has agreed to establish a special revenue account within the
general fund for the permit fee; the IBA recommends that any monies received as a result
of a civil penalty for violating the ordinance be earmarked in this account to provide
additional funding for a proactive enforcement program.

The IBA noted that a sunset clause (of five years) that was included in earlier versions of
the ordinance has been removed. The language in this clause identified that this
ordinance “be repealed five years from and after the final passage..., unless this section is
repealed.” The IBA has not been able to discern a justification for eliminating the sunset
clause. We recommend this be reviewed as part of any further discussion. The IBA

" believes that a recurring review should be conducted to ensure the objectives of the
program are being achieved.

CONCLUSION
The IBA is supportive of strong efforts to deter the sale of fobacco products to minors
provided that 1) the City has determined that the Police Department has the capacity to
enforce them and 2) it has been determined that this is a priority action for the use of
officer resources at this time. The IBA proposes the following be discussed prior to
approving the proposed action: '
¢ The calculation of the fee should be reviewed annually, as part of the proposed
budget development for Police and Treasurer, to ensure that the fee remains cost
recoverable. Also, this review should be inciuded in the annual reporting
requirements identified in section 33.4518 of the proposed ordinance.
¢ Information should be provided, by the Mayor and Police Chief, on the Police
Department’s ability to provide proactive enforcement, given the current capacity
and the priorities of the department.
e Guidelines for enforcement of penalties and regulatory action should be specified
or reviewed annually.



* Any monies received as a result of a civil penalty for violating the ordinance be
earmarked in the special revenue account established by the Auditor’s Office to
provide additional funding for the proactive enforcement program.

¢ Discuss possible inclusion of sunset clause.

V1 (e
Lisa Celaya g : APPROVED: Andrea Tevlin
Fiscal and Policy Anal¥st Independent Budget Analyst
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Proposed Tobacco Retailer Ordinance Version C

f<] Reviewed [ Initiated By PSANS On7/12/06 Hem No. 3

RECOMMENDATION TO:

Forward this item to the full City Council without a recommendation subject to analysis by the independent Budget
Analyst and the City Attorney, working with stakeholders, to incorporate the issues raised.

NOTE: Ordinance version D, prepared by the City Attorney in response to the Committee's
referral and questions, has neither been reviewed nor opined on by the Committee.

VOTED YEA: Maienschein, Faulconer, Young, Hueso
VOTED NAY:

NOT PRESENT:

CITY CLERK: Please reference the following reports on the City Council Docket:
REPORT TO THE CITY COUNCIL NO.
COUNCIL COMMITTEE CONSULTANT ANALYSIS NO.

OTHER:

City Attorney’s June 29, 2006, report; Molly Bowman's July 12, 2006, e-mail; and Auday P. Arabo, Esqg.'s July
12, 2006, letter

COUNCIL COMMITTEE CONSULTANT -ﬂ('va- fe—t MA_D
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SAN DIEGO, CALIFORNIA 921014178
CITY OF SAN DIEGO TELEPHONE (619) 236-6220

FAX (61%) 236-7213

Michael J. Aguirre

CITY ATTORNEY

March 23, 2007

REPORT TO THE HONORABLE
MAYOR AND CITY COUNCIL

TOBACCO RETAILER ORDINANCE - VERSION D

References: Manager’s Report to the Committee on Public Safety and Neighborhood Services,
dated April 7, 2005, “Proposed Police Permit for Tobacco Sales in San Diego,”
report number 05-091, with attachments

City Attorney Report to the Committee on Public Safety and Neighborhood
Services, dated April 7, 2005, “Tobacco Ordinance,” with attachments

City Attorney Supplemental Report to the Committee on Public Safety and
Neighborhood Services, dated April 8, 2005, “Proposed Tobacco Retailer
Ordinance,” with attached Draft Ordinance “Version B”

City Attorney Report to the Committee on Public Safety and Neighborhood
Services, dated June 29, 2006, “Tobacco Retailer Ordinance,” with attached Draft
Ordinance “Version C”

REQUESTED ACTION

APPROVE PROPOSED TOBACCO RETAILER ORDINANCE VERSION D--AN
ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF THE SAN DIEGO MUNICIPAL
CODE BY ADDING DIVISION 45, SECTIONS 33.4501 TO 33.4518, TITLED “PERMITS
FOR TOBACCO PRODUCT SALES,” RELATING TO REQUIREMENTS FOR PERMITS
FOR TOBACCO PRODUCT SALES

INTRODUCTION

Tobacco use is the single most avoidable cause of disease, disability, and death in the

" United States. This fact was first published by the Surgeon General in 1964, and confirmed in 27
later reports. The Surgeon General’s 2004 Report, “The Health Consequences of Smoking,”
concluded that diseases caused by smoking has been expanded to include abdominal aortic
aneurysm, acute myeloid leukemia, cataract, cervical cancer, kidney cancer, pancreatic cancer,
pneumonia, periodontitis, and stomach cancer. These are in addition to diseases previously
known to be caused by smoking, including bladder, esophageal, laryngeal, lung, oral, and throat
cancers, chronic lung diseases, coronary heart and cardiovascular diseases, and reproductive
effects and sudden infant death syndrome.
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Tobacco use by children and adolescents pose particular health concerns. Children and
adolescents who smoke are less physically fit and have more respiratory illnesses than their
nonsmoking peers. Smoking by children and adolescents hastens the onset of lung function
decline during late adolescence and early adulthood. And smoking by children and adolescents is
related to impaired lung growth, chronic coughing, and wheezing. Of those youth who try their
first cigarette today, nearly one-third will become daily smokers. Teens who smoke are three
times more likely than non-smokers to use alcohol, eight times more likely to use marijuana, and
22 times more likely to use cocaine. One in three young people who begin smoking in
adolescence will die from a smoking-related disease.

Lawmakers have enacted a statutory scheme aimed at reducing children’s exposure to
tobacco products and penalizing businesses that sell tobacco products to minors. In 1992,
Congress passed the Synar Amendment, Section 1926 of the Public Health Service Act,
requiring states to implement and enforce laws barring the distribution of tobacco products to
minors. In response to the Synar Amendment, in 1994, California enacted Business and |
Professions Code sections 22950 through 22963, the STAKE Act (Stop Tobacco Access to Kids
Enforcement). The STAKE Act prohibits the sale of tobacco products to persons under the age of
18; requires ID checks of anyone appearing to be under the age of 18; requires signs be posted at
points of sale; authorizes sting operations nsing 15 and 16 year old children; and imposes
penalties on clerks and merchants who sell to minors. In 1996, California Penat Code section 308
penalized minors who purchased, received, or possessed tobacco products. Penal Code section
308 was amended in 2001 to penalize persons who knowingly furnished tobacco products to
minors. Then, in 2003, Business and Professions Code sections 22970 through 22971.4 (AB 71,
Cigarette and Tobacco Products Licensing Act of 2003) was adopted to require a state license for
the sale of tobacco products. AB 71 specifically authorizes local governments to enact tobacco
control laws. That statute states, “Nothing in this division preempts or supersedes any local
tobacco control law other than those related to the collection of state taxes. Local licensing laws
may provide for the suspension or revocation of the local license for any violation of a state
tobacco control law.”

The American Lung Association found that tobacco retail licensing ordinances, when
coupled with enforcement, are an effective tool in combating sales of tobacco products to
minors. Since 2004, the City of San Diego has met with stakeholders to consider various forms
of a local ordinance. The local ordinance would require all tobacco retailers in the City of San
Diego to possess a police permit for the sale of tobacco products. A violator of the ordinance
would risk suspension or revocation of his or her tobacco retailer permit.

In April 2005, the Committee on Public Safety and Neighborhood Services was presented
with two versions of a Tobacco Retailer Ordinance, designated O-2005-65-DRAFT, and O-
2005-65-DRAFT-Version B. These versions lacked support because of a perceived permit fee
that was too low to deter noncompliance; a permit fee that was perceived to be an additional tax;
and law enforcement’s inability to commit resources to proactive enforcement. In July 2006,
Version C was presented to the Committee. That version provided for complaint-driven
enforcement, but no regimen of regularly-scheduled inspections. While Version C received
enough votes to move forward without recommendation, members of the Committee requested
clarification on several issues. Those issues are now addressed in this report.
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DISCUSSION

1. Mr. Young asked whether the tobacco retailer permit fee could be earmarked
specifically for ordinance administration and enforcement.

The City Auditor’s Office has agreed to establish a special revenue account within the
General Fund. The revenue collected from the tobacco permit fees will be deposited into this
separate revenue account. The Police Department will establish internal accounting measures
and controls to track the cost for the administration and enforcement of this ordinance. The
costs will be reviewed annually, and the permit fee adjusted, as necessary, to reflect true
costs. Costs, including those associated with the addition of one Police Code Compliance
Officer, will be included in the Police Department’s fiscal year appropriation.

2. Mr. Hueso asked how state laws are currently enforced and what the current penalties
are for violations.

The STAKE Act (Cal. Bus. & Prof. Code § 22950, et seq.) requires signs be posted at each
point of purchase stating sales of tobacco products to minors is illegal. The Department of
Healih Services 1s authorized to conduct sting inspections using 15 and 16 year olds.
Inspections are conducted in response to public complaints or at locations where there have
been previous violations.

Penal Code section 308 targets sellers of tobacco products to minors, and minors that
illegally purchase or possess tobacco products. Section 308(a) prohibits a person from
knowingly selling or furnishing tobacco products or paraphernalia to a minor. A vielation
may be prosecuted criminally or civilly. A misdemeanor violation carries a fine of up to
$1,000 and/or up to six months in jail. A civil action may result in a fine of $200 for a first
offense, $500 for a second offense, and $1,000 for a third offense. A minor who purchases or
possesses any tobacco product or paraphernalia in violation of Section 308(b) may be fined
$75 or required to perform 30 hours of community service.

AB 71 (Cal. Bus. & Prof. Code § 22970, et seq.) requires tobacco retailers to be licensed by
the state Board of Equalization. State inspectors are authorized to conduct inspections.
Failure to display a state license is punishable by a $500 fine. A retailer who sells tobacco
products without a license or when a license is suspended is a misdemeanor punishable by a
fine of up to $5,000 and/or up to one year in jail.

3. Mr. Faulconer wanted to know how the permit fee would be allocated and whether
SDPD would actually enforce the ordinance.

The original version of the ordinance and Version B anticipated that permit administration
would be handled by the Treasurer’s Office through the existing Business Tax Certificate
process. It was estimated that administration would cost $20,000 annually, and the cost of
conducting administrative hearings would be $20,000 annually. Assuming 1,350 retailers in
the city, the cost of the permit was calculated to be $30. Originally, no costs were allocated to
SDPD because enforcement was going to be strictly complaint driven and folded into
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existing police duties. Version C of the ordinance proposed a permit fee of $100, in response
to complaints that a $30 fee was too low to deter noncompliance. Again, $30 was
apportioned to the City Treasurer’s Office, and the balance was apportioned to SDPD to
cover costs of enforcement. Still, the Department anticipated complaint-driven enforcement.

Version D of the ordinance now proposes a permit fee of $156 which accounts for true cost
recovery. Costs of administration are still estimated at $40,000 per year for the Treasurer’s

Office, and SDPD estimates its annual costs will be $173,235, for a total cost of $213,235.

Assuming 1,363 retail establishments in the city, the permit fee is calculated to be $156.45,
for the first year. A cost recovery worksheet is attached as Exhibit A.

Part of SDPD’s costs include conducting six under-cover sting operations per year, targeting
multiple businesses. However, SDPD retains discretion to use its resources as situations
warrant, and as time and resources permit. Therefore, while SDPD agrees to conduct
proactive enforcement, they reserve the right to determine when and where the operations
will be conducted.

4. Mr. Hueso asked the City Attorney to consider a fee schedule and penalties for

vinlatinne ac n',n-t nftha nrdinanca
ViUigliVs af pPadl UL cnt Urlliiaiibe,

The proposed ordinance Version D, Section 33.4514, imposes penalties and regulatory action
consistent with other police regulated occupations and businesses. Any person who violates a
criminal provision is guilty of a misdemeanor punishable by a fine of not more than $1,000,
and/or custody in jail for not more than six months. Regulatory violations allow the Chief of
Police to take appropriate action consistent with the severity of the violation or the frequency
of the violations.

Under the City’s Municipal Code (sections 33.0401 et seq), violation of a police permit
already carries a graduated scale of penalties. Regulatory provisions are enforceable through
the issuance, denial, suspension, placing conditions upon, or revocation of the permit, and
through the issuance of verbal or written warnings, and notices of violation. Penal provisions
are enforceable through criminal proceedings. Injunctive remedies are applicable to either.
Regulatory and penal enforcement provisions may proceed separately and independently of
each other, and the selection of one method does not preclude other enforcement methods of
proceedings, including injunctive relief, when appropriate.
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CONCLUSION

Attached is proposed ordinance Version D for your consideration and approval. The
permit fee of $156 allows for full cost recovery, and the San Diego Police Department is
committed to proactive enforcement of the ordinance. I am confident these improvements satisfy
the concerns of members of the Public Safety and Neighborhood Services Committee, and I ask
for your full support of the ordinance.

Respectfully submitted,

MICHAEL J*AGUIRRE
City Attormey

LLP
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Office of
The City Attorney
City of San Diego

MEMORANDUM
MS 59

(619) 236-6220

DATE: September 13, 2007

TO: City Clerk

FROM: City Attorney

SUBJECT:  Item 150 of the Sepiember 10, 2007 City Council Meeiing

Amendments to the Tobacco Retailer Ordinance (O-2007-128 REV.)

On September 10, 2007, the City Council voted unanimously to approve the Tobacco Retailer
Ordinance (0-2007-128). During Council deliberations, a motion was made and passed to
mclude two amendments to the ordinance. Neither amendment changes the substance of the
ordinance. The revised sections are summarized below by the source of the changes. The revised
language to those sections is underlined.

L.

As proposed by the City Attorney, an amendment to section 33.4501 includes an additional
sentence reiterating that the permit fee will be used to cover the costs of enforcing the ordinance.
Section 33.4501 should now read as follows:

§33.4501 Purpose and Intent

It 1s the purpose and intent of this Division to provide for local regulation of
tobacco retail businesses by requiring police permits. The intent 1s to discourage
violations of law prohibiting the sale or distribution of tobacco products to minors
lo protect their health, welfare, and safety. It is also the intent that all costs
associated with the administration and enforcement of this Division be borne by
tobacco retailer applicants and permittees. It is further the intent that recoveries
hereunder shall be used to pav the costs of enforcement of this Division.
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September 13, 2007
" Page 2

IL

Councilmember Maienschein offered an amendment to section 33.4518, clanfying the
mandatory annual reporting to the Committee on Public Safety and Neighborhood Services.
Councilmember Maienschein’s amendment ensures transparency in the admintstration and
enforcement of this ordinance. Section 33.4518 should now read as follows:

§33.4518 Reporting

The Chief of Police shall, on a yearly basis or as requested by the Public Safety
and Neighborhood Services Committee, report to the Public Safety and
Neighborhood Services Committee the following information:

(a) A summary of activity related to the administration and enforcement of
this Division, including:

(1 Number of violations,

£ ATvisnla e asmd arm s + € s

14) ANMUILIUAE Qi ALV UL W LLEIDy,

(3) Number and type of penalties,

(4) How the fine revenues are being used, and

(5) Detailing the program budeet; and

(b) An accounting of all funds received and used for the administration and
enforcement of this Division; and

() The estimated rate of illegal sales of 7obacco products to minors within the
City of San Diego.

Attached are the revised ordinance and digest. Please add these documents to the record for this
item prior (o the hearing to adopt the ordinance. This ordinance 1s scheduled to be adopted on
Tuesday, September 25, 2007. If you have any questions regarding this matter, please contact
this office directly.

MICHAEL J. AGUIRRE, City Attorney

o Pda B R amr
Linda L. Peter
Deputy City Attormey

LLP
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OFFICE OF THE INDEPENDENT BUDGET ANALYST REPORT

Date Issued: September 7, 2007 IBA Report Number: 07-85
Docket Date: September 10, 2007
Item Number: 150

Subject: Tobacco Retailer Ordinance — Version D, Relating to Requirements for Permits
for Tobacco Project Sales

OVERVIEW

On September 10, 2007, the Fjity C0@0i1 is being 'requested Per Municipal Code

to approve the Tobacco Retailer Ordinance — Version D, Section 33.0201 “Permit,”
Relating to Requirements for Permits for Tobacco Project “police permit,” or

Sales. The proposed Ordinance would amend the Municipal | “/icense” are synonymous

and each means a permit
issued by, or under the
authority of, the Chief of

Code to require a police permit to operate as a tobacco
retailer in the City of San Diego. A permit fee would be

implemented to recover the cost of administering and Police that authorizes a
enforcing the Ordinance. Previous versions of the ordinance particular business or
had been reviewed at the Public Safety & Neighborhood activity to operate, or

Services Committee (PS&NS). PS&NS voted to forward the | 2:thorizes an individual to
item to the full City Council without a recommendation zz%zlg)::izi regulated
subject to an analysis by the Independent Budget Analyst and

the City Attorney, working with stakeholders, to incorporate issues raised.

FISCAL/POLICY DISCUSSION

State Law, AB 71, requires licensing to sell tobacco products and imposes penalties on
individuals and businesses that violate tobacco-related laws and laws prohibiting tobacco-
related sales to minors. Fines range from $250 to $1000 and a license can be revoked
after the eighth violation within a 24-month period. Some believe that current regulations
have not been effeciive in deterring the sell of tobacco to minors.

State law also authorizes local governments to establish and implement their own
ordinances to provide for the suspension or revocation of a local license for any violation
of a state tobacco control law. PS&NS initiated a discussion on this topic in 2004 and
multiple versions of the ordinance have been heard by the committee. The current
version of the ordinance has not been reviewed by the committee.

Office of Independent Budget Analyst
207 € Streer, MS 34 » Sen Diega, (A 9210
Tel (619) 236-5555 Fax {619} 236-8556



000358

REC

~
£ o

In a brief study of how other municipalities manage this issue, the IBA believes the
City’s proposed policies would be conststent with other municipalities that have taken
steps to deter the sale of tobacco products to minors. In an article in Western City
Magazine, the League of California Cities found that “enforcement is the most effective
way to stop tobacco sales to minors.” As such, numerous municipalities within ‘
California have established and implemented permit fees associated with enforcement of
state tobacco laws. Los Angeles’ annual permit fee ranges from $208 to $274 for a
retailer; Contra Costa County charges $160; City of Sacramento charges $300; and San
Francisco’s fee is $175. Costs are generally calculated on a yearly basis to recover the
cost of administration and enforcement of the permit.

The City’s proposed ordinance would establish a cost recoverable fee (for administration
and enforcement) of $163. The IBA has reviewed the methodology for the Police
Department’s portion of the fee and believes that the fee was developed accurately. It
should be noted that their estimate assumes utilizing overtime for existing employees and
does not include initial start-up costs of establishing new positions (i.e. new computer,
new vehicles). If new positions are required, versus the utilization of existing personnel,
the permit fee may not be sufficient. It is our understanding the Treasurer’s Office
portion of the fee is an estimate and will be adjusted in the future to reflect actual costs.
The calculation of the fee should be reviewed annually, as part of the proposed budget
development for Police and Treasurer, to ensure that the fee remains cost recoverabie.

The permit fee would recover the costs associated with administering the fee as part of
the Business Tax Program in the Treasurer’s Office and enforcing the ordinance by the
Police Department. Earlier versions of the ordinance proposed an enforcement program
initiated by complaints; whereas the proposed version would be more proactive and
includes approximately six stings per year. This proactive enforcement would be
conducted on an overtime basis. The IBA agrees that, in order for the program to be
successful, proactive enforcement is needed. Before approving the proposed ordinance,
the Mayor and Police Chief should provide information to the Council on the Police
Department’s ability to provide proactive enforcement, given the current capacity and the
priorities of the department.

As a means of enforcement, the Chief of Police will have the ability to impose
sanctions/penalties as a result of violating the ordinance. To provide discretion to the
Chief, specific sanctions/penalties are not described in this ordinance. An earlier City
Manager’s Report (05-091, dated April 7, 2005) proposed guidelines for the appropriate
administrative action as follows:
e First violation of a tobacco control law - a permit may be suspended for a period
of up to 60 days. ‘
¢ Second violation of a tobacco control law within 5 years - a permit may be
suspended for a period of up to 90 days.
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~--- & Third violation of a tobacco control law within 5 years - a permit may be
suspended for a period of up to 180 days.
e Fourth violation of a tobacco controf law within 5 years - a permit may be
revoked.
» Inlieu of a suspension or revocation, the Chief of Police may also negotiate a
civi] penalty, in the amount of $150 per day of suspension.

The current version refers to Municipal Code sections 33.0401 to 33.0406 for penalties
and regulatory action. This section of the Municipal Code identifies guidelines for
penalties and regulatory action for all Police Regulated Occupations and Businesses.

The plan may be to utilize the above guidelines; however these guidelines are not
specified in the ordinance. The IBA recommends that the guidelines be reviewed
annually to determine appropriateness and effectiveness. Also, it is our understanding
that the Auditor’s Office has agreed to establish a special revenue account within the
general fund for the permit fee; the IBA recommends that any monies received as a result
of a civil penalty for violating the ordinance be earmarked in this account to provide
additional funding for a proactive enforcement program.

The IBA noted that a sunset clause (of five years) that was included in earlier versions of
the ordinance has been removed. The language in this clause identified that this
ordinance “be repealed five years from and after the final passage..., unless this section is
repealed.” The IBA has not been able to discern a justification for eliminating the sunset
clause. We recommend this be reviewed as part of any further discussion. The IBA

" believes that a recurring review should be conducted to ensure the objectives of the
program are being achieved.

- CONCLUSION
The IBA is supportive of strong efforts to deter the sale of tobacco products to minors
provided that 1) the City has determined that the Police Department has the capacity to
enforce them and 2) it has been determined that this is a priority action for the use of
officer resources at this time. The IBA proposes the following be discussed prior to
approving the proposed action:
¢ The calculation of the fee should be reviewed annually, as part of the proposed
budget development for Police and Treasurer, to ensure that the fee remains cost
recoverable. Also, this review should be included in the annual reporting
requirements identified in section 33.4518 of the proposed ordinance.
¢ Information should be provided, by the Mayor and Police Chief, on the Police
Department’s ability to provide proactive enforcement, given the current capacity
and the priorities of the department.
o Guidelines for enforcement of penalties and regulatory action should be specified
or reviewed annually.
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¢ Any monies received as a result of a civil penalty for violating the ordinance be
earmarked in the special revenue account established by the Auditor’s Office to
provide additional funding for the proactive enforcement program.

e Discuss possible inclusion of sunset clause.

] _
G W oA

Lisa Celaya =~ APPROVED: Andrea Tevlin

Fiscal and Policy Anal¥st Independent Budget Analyst
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MANAGER's REPORT

DATE ISSUED: April 7, 2005 ‘ REPORT NO. 05-091
ATTENTION: Public Safety & Neighborhood Services Committee

Agenda of Aprl 13, 2005
SUBJECT Proposed Police Permit for Tobacco Sales in San Diego
REFERENCE . Compamon City Attorney Report
SUMMARY

Issue — Should the City Council adopt an ordinance to amend the San Diego Municipal
Code to require a police permit to operate as a tobacco retailer in the City of San Diego
direct that the permit be administered as part of the Business Tax Certificate process,
direct the San Diego Police Department (SDPD) to enforce it s situations warrant and
time and resources permit, and impose a $30 fee upon tobacco retailers to fund the
associated permit administration and administrative hearing costs?

H

Manager’s Recommendation — Adopt an ordinance to amend the San Diego Municipal
Code to require a police permit to operate as a tobacco retailer in the City of San Diego,
direct that the permit be administered as part of the Business Tax Certificate process,
direct the San Diego Police Department (SDPD) to enforce it as situations warrant and
time and resources permit, and impose a $30 fee upon tobacco retailers to fund the
associated permit administration and administrative hearing costs.

Other Recommendations — The stakeholder group consisting of health advocates and
business representatives specifically recommended dedicating staff to enforcement and
funding costs associated with the ordinance through tobacco Master Settlement
Agreement (MSA) funds the City receives annually.

Fiscal Impact — There are three components to implementing the proposed ordinance
including permit administration, enforcing the law, and conducting administrative
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hearings in the case of violations. If the proposed tobacco ordinance is approved, costs
would be associated with the permit administration and administrative hearing
components. The enforcement as proposed would be folded into the SDPD’s current
responsibilities and handled as situations warrant and time and resources permit. The
permit administration can be handied via the existing Business Tax Certificate process
with estimated costs of approximately $20,000. The cost of administrative hearings has
been estimated at $20,000 annually. Given the budget challenges facing the City going
into the FY 2006 budget process, 1t 1s recommended that a fee be imposed to recover the
costs associated with the ordinance. Based upon approximately 1,350 tobacco retailers in
the City of San Diego, it is estimated that a fee be $30 to recover the associated costs.
The fee would be evaluated annually for cost recovery.

BACKGROUND

On October 12, 2003, State Assembly Bill 71 was chaptered creating a state licensing program
for the sale of tobacco products and permitting local governments to create their own ordinances
discouraging violations of tobacco law, specifically as they relate to the sale of tobacco to
minors. In response to a request for assistance from the late Councilmember Lewis with support
from Dr. Cleo Malone, the San Diego Police Department (SDPD) and City Attorney staff began
to draft an ordinance to help address the issue of minors obtaining tobacco products within the
City of San Diego. At the June 9, 2004 Public Safety & Neighborhood Services (PS&NS)
Committee meeting, staff proposed that an ordmance be developed 1o create a requirement that
all persons who sell tobacco products have a police permit.

In broad terms, an ordinance requiring zll persons selling tobacco to obtain a police permit would
create a new category of police regulated business. It would require that tobacco retailers have a
police permit to operate as such and that they do so from a fixed location. A tobacco retatler is
defined as any person who owns or operates a business, for profit or not, that sells, offers to sell
or offers to exchange for consideration tobacco or tobacco products. The intent of requiring a
permit to sell tobacco is to ensure that persons who are inclined to sell tobacco products to
‘minors are discouraged from doing so and to provide a mechanism to hold those that do sell to
minors accountable for their actions. During the June 9" Committee discussion, a draft

prdinance was presented as a starting point and the stakeholders on both sides of the issue raised
CONCErns. ‘ ‘

The State has attempted to cutb the illegal sale of tobacco products to minors, but those in
support of a City ordinance, 10 be referred to generally as “health advocates”, argue that the state
laws have been insufficient. Currently, under California Penal Code section 308, one of several
state laws in place to regulate tobacco sales, it is illegal to sell tobacco products to minors. The
health advocates argue that this current regulation does not adequately address the issue because
the progressive fines which could be imposed (ranging from $250 to §1,000) are not considered a
strong enough deterrent to the illegal activity of selling tobacco to minors. Asa result the
proponents argue that local regulation is required.

Business representatives state that sufficient regulatory instruments are already in place. They
argue that implementation of a new loca! ordinance essentially punishes the entire retail industry
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for the unlawful actions of a limited number of vendors. Representatives of the retail industry
are in favor of implementing a system that would directly impose sanctions on the specified
violators.

Duning the Committee discussion in which concerns were expressed from stakeholders on both
sides of the issue, staff was directed to follow up on several issues and return to Committee with
additional information. The follow up included:

1. Meet with stakeholders to allow for development of an ordinance that takes into account
the concems of the affected parties

2. Determine the number of potential permitees

3. Prepare a cost breakdown for employer costs

4. Draft 2 grandfather clause and determine a grace period

5. Obtain Lung Association Survey Data

6. Develop a process that is complaint driven to focus on the problems rather than all
businesses 7

7. Provide information on Assembly Bill 3092 and other relevant legislation

8. Indicate why other, existing laws are insufficient .

9. Determine and indicate whether there are other ways to fund tobacco enforcement

10. Research the County’s role in prohibiting tobacco sales and enforcing existing laws

11. Pravide an accounting of the Tobacco Settlement Fundg the City receives

12. Address equity issues w1th regard to charging small stores and 1arge stores the same

" permuit fee
13. ID businesses who sold tobacco products to minors

Some of these issues are addressed in the body of this Manager’s Report wh11e the remaining
issues are addressed in the companion City Attorney Report,

DISCUSSION

An ordinance has been developed as a proposal to address the issue of minors obtaining tobacco
products within the City of San Diego. The proposed ordinance, a copy of which is provided to
the Committee as part of the companion City Attorney Report, adds a new division (Division 45) -
to Chapter 3, Article 3, of the San Diego Municipal Code, Police Regulated Businesses. Asa
police regulated business, all persons who own or operate a business, for profit or not, which
sells tobacco products would be required to possess a police permit. Such persons would be
considered tobacco retailers and there are approximately 1,350 within the City of San Diego. It
would be a misdemeanor to be a tobacco retailer and operate without a police permit. The
proposed ordinance would set criteria to obtain a police permit to operate as a tobacco retailer,
set operating requirements, set administrative sanctions for violating tobacco control laws
(including suspensmns and revocations of pohce permits), and provide for appeal rights when
administrative action is taken.

To develop the language of the ordinance as now proposed, staff met with stakeholders and
conducted research to address the issues raised previously by the Commitiee. Below, each area

" of Committee direction is addressed specifically.
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1. Meet with stakeholders to allow for development of an ordinance that takes into account
the concerns of the affected parties:

In response to the Committee’s direction, a number of meetings involving “stakeholders™ were
conducted. Representatives of the retail industry and public health advocates were invited 1o the
meetings to identify issues related to the ordinance, draft solutions to those i1ssues, and document
alternatives. Small Business Advisory Board (SBAB) members joined the process in the fall. A
list of those who participated is attached to this report as Attachment 1. Coordinated first by the
City Attorney’s Office and later by the City Manager’s staff, these stakeholders met on several
occasions to try to come to agreement on a regulatory ordinance. In addition to meetings, ¢-mail
discussions on various topics were also conducted in an effort to ensure all parties had a full and
fair opportunity to participate. - The goal was te make it an equitable process for all concemed.’

When the stakeholder meetings began, the health advocates and business representatives had
differing views of many aspects of an ordinance that needed to be addressed to begin to come to
agreement on the content. Ultimately, with compromises on both sides, the language of the
ordinance was revised to the satisfaction of both groups of stakeholders, and the main focus of
the discussions became funding the costs of the ordinance and the enforcement provided. A
commitment was made to the stakeholders to convey their positions and alternatives to the
various parts of the ordinance. While a summary of the ordinance, funding and enforcement
issues are described herein, 2 more detailed description of the stakeholders process including
positions and concerns addressed along the way 1o reaching consensus is provided in Attachment
5 .

The proposed erdinance as drafted assists in discouraging the sale of tobacco products to minors
by imposing significant penalties for violating the various tobacco control laws and provides an
additional tool for enforcement to combat the sale of tobacco products to minors. Without some
level of enforcement, which is described below, there is a greater likelihood that businesses
would not be inspected to determine if they are violating tobacco control laws. A sunset clause
has been included to provide that the permit requirement expire in five years. During this period,
data wouid be gathered to evaluate the need for such an ordinance and whether it was helpful in
curbing tobacco sales to minors. The City could then repeal the.sunset clause if it desired to
continue the permuitting reqmrement

While originally anticipated to include 2 full background check, much discussion ensued
regarding the invasiveness of such a check and it was proposed by the City Attorney’s Office and
SDPD that there be less emphasis on background checks. In lieu of requiring an initial
background check for all permit applicants, the ordinance contains the requirement that a
permitee has to certify that he or she has not been convicted of or faced administrative action for
any lcense involving the violation of a tobacco control law. Untruthful or misleading
certifications would constitute a misdemeanor. However, the nght and ability of SDPD 1o
conduct background checks as deemed necessary, including obtaining fingerprints, is included in
the ordinance. Such a tool is needed to investigate untruthful or misleading certifications, to
investigate complaints of illegal tobacco sales, and to determine the appropriate course of
administrative action.



000365

The proposed ordinance gives the Chief of Police the discretion to determine the sanctions to
impose if a permitee violates the terms of the permit. Such sanctions range from written warning
to suspension to revocation of the permit. The Chief may also negotiate a civil penalty in lieu of
a suspension or revocation. Such discretion permits the Chief to make a case by case
determination as to the appropriate level of sanction - thus the Chief could consider aggravating
and mitigating factors. However, it is recognized that all parties want some certainty as to the
level of discipline. As a result, SDPD will develop a policy which provides general gmdehnes as
to the appropriate administrative action. The following are the proposed guidelines:

First violation of a tobacco control law - a permit may be suspended for a period of up 1o
60 days.

Second violation of a tobacco control law within 5 years - a permit may be suspended for
a period of up to 90 days.

Third violation of a tobacco control law within 5 years - a permit may be suspended for a
period of up to 180 days.

Fouirth violation of a tobacco control law within 5 years - a permit may be revoked.

In lieu of a suspension or revocation, the Chief of Police may also negotiate a civil
penalty, in the amount of $150 per day of suspension.

1t is proposed that the Chief of Police be given the discretion to determine the appropriate level
of administrative action to take against a person who violates the conditions of his or her permit
as set forth in the proposed ordinance.

Once the language of the ordinance was refined, discussions focused on funding and
enforcement levels. An original goal of an ordinance was to generate revenue so that
enforcement of the ordinance would be ensured, preferably through the addition of dedicated
staff resources from the stakeholders’ perspective. While health advocates would support a fee
based ordinance with dedicated enforcement, the business representatives have been opposed to
any additional fees being imposed upon retailers. Their position is that businesses are already
overburdened by taxes and fees, and a fee unfairly punishes those retallers comp]ymg with the
law.

The costs associated with implementation of an ordinance include permit administration,
enforcing the law, and conducting admintstrative hearings in the case of violations. As the City .
is facing significant budget challenges going into the FY 2006 budget process, it is not prudent to
add new resources to take on additicnal duties at this time. However, should the policy decision
be that implementation of this ordinance is a priority, 2 manner in which it could be 1mplemented
with minimal cost impact has been identified.

Of the three components of the ordinance implementation, the enforcement could be conducted
without incurring additional costs. Enforcement could be folded into the SDPD’s current
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responsibilities and handled by existing staff as situations warrant and time and resources permit,
as 1s the case when any new law goes into effect. Enforcement would include conducting minor
decoy operations, or stings, to inspect the businesses and following up on complaints. SDPD
currently conducts sting operations in regard to enforcing the alcohol Jaws prohibiting sales to
minors, and those for tobacco could be handled similarly using younger cadets as the minor
decoys. Given the limited resources of the SDPD and their unfunded needs, the SDPD has not
committed.to a specified nuniber of inspections, but having the law on the books wouid give
them the too! to conduct enforcement as other priorities allow. To ensure that the program is run
effectively, SDPD would document its activities under the ordinance and report 10 PS&NS
periodically.

I{ the proposed tobacco ordinance is approved, there would be costs associated with the other
two components, the permit administrauon and administrative hearings. It has been determined
that incorporation of permit administration into the existing Business Tax Certificate process
would be a cost efficient method of authorizing retailers to sell tobacco. Specifics of this process
are still being refined and may require additional review from the City Attorney’s office with
regard to new procedures. Staff will continue to work to refine the process in anticipation of
proceeding to full City Council. It should be clarified that while this report and the ordinance
consistently refer to a police permit, administering the authorization to sell tobacco through the
existing Business Tax Certificate process would provide for an endorsement for retailers to sell
tobacco on the face of the Business Tax Certificate. There would not technically he a separate,
paper police permit document provided to the businesses. The endorsement on the face of the
Business Tax Certificate would act in that capacity.

If the proposed ordinance is approved, the application form currently used by new businesses to
apply for a Business Tax Certificate would be modified to allow a retailer to indicate whether or
not tobacco is sold and that the retailer has not violated any tobacco-related laws as specified
within the ordinance. Once a new business applicant submits the form indicating their intention
ta sell tobacco, an addendum would be sent out to request the additional data needed to comply
with the ordinance provisions. Estimated costs associated with administering the permit through
the Treasurer’s Tax Collection System (TTCS) are approximately $20,000.

Business Tax Certificates are renewed annually. Any existing businesses that sell tobacco would
be expected to provide the new tobacco-related information upon the effective date of the
ordinance. Letters would be sent to all the existing businesses explaining the new ordinance, and
requesting the business owners certify they have not violated any tobacco-related laws and the
additional data needed to comply with the ordinance provisions. Upon receipt of this
information and payment of the proposed fee, described further below, a business would be
issued a new Business Tax Certificate of payment with an endorsement on its face indicating that
the business is authonzed as a tobacco regulated business.

Once the new certificates are in place, any violations of the tobacco law by a business would
result in the SDPD posting a notice of suspension of the authorization to sell tobacco products
alongside the Business Tax Certificate. Since the endorsement is on the face of the Business Tax
Certificate, which serves dual purposes, the Certificate would not be revoked or taken away from
the business. However, the abitity to sell tobacco would be impacted in accordance with the
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penalties as outlined in the provisions of the ordinance and indicated to the public by the visible
posting of the notice of suspension.

The other cost associated with the ordinance would be for administrative hearings. An
administrative hearing would be an option for a retailer found to be in violation of the law. The
number of administrative hearings that would occur annually would depend upon the number of
retailers inspected (via minor decoy operations) by SDPD, the number of those found to be in
violation of the law, and the number of those that chose to request an administrative hearing
rather than just accepting the penalty.

Any retailer found in violation of the law would be entitled to an appeal hearing. The SDPD
cannot conduct the appeal hearings because Due Process prohibits the police from both
undertaking the enforcement of the ordinance and trying the facts with respect to alleged
violations. As a result, the City Manager via his designee is responsible for the appeals process.
The Executive Director of the Citizens’ Police Review Board is responsible for administering the
appeals process. After a notice of appeal is filed, the appeéals process begins. The appellant is
offered an opportunity to have a hearing before a City hired hearing officer. However, if the
appellant objects to the City hired Hearing officer, then the hearing is referred to the State Office
of Administrative Hearings so the matter may be heard by a state administrative law judge. The
hearing before the State Office of Administrative Hearings follows City Ordinances and Policies
related to the conduct of hearings. At the hearings, the SDPD has the burden of proving a
violation occurred and that the level of sanction is appropriate. After the heanng officer renders
his or her decision there-are no further City appeal rights. However, the permitee may file a writ
in the Superior Court to contest the hearing officer’s decision. The City Attomey’s Office
responds to the writ and any subsequent Court appellate remedies.

It is difficult to know how many administrative hearings would occur annually, thus it is difficult
to pinpoint an exact cost. Associated costs include the hearing officer, a filing fee, and the police
officer’s time. However, an estimate has been developed based upon the level of stings
conducted to enforce alcohol laws. If tobacco stings are conducted at half the rate of alcohol
related stings, 43.9% of retailers are found in violation, which is the rate of non-compliance
indicated by the Lung Association Survey, and all of those retailers chose to have a hearing, the
cost would be approximately $20k annually. This is a conservative estimate.

Total costs of $40k are estimated to be associated with implementation of the proposed tobacco
ordinance in this minimal cost manner. As indicated above, the health advocates were originally
supportive of a fee based ordinance with dedicated enforcement, though the business
representatives were not. During stakeholder discussions, the stakeholders came to consensus on
recommending that the tobacco Master Settlement Agreement (MSA) funds be utilized to fund
the ordinance. At that time, prior to acknowledgement of the fiscal challenges, the focus was on
dedicated staffing for enforcement and the group proposed that $350,000 be reallocated from
MSA funds unrelated to the current SDPD allocation to cover enforcement. SDPD has
subsequently indicated that full time staffing at that level would be excessive from an operational
standpoint even without the fiscal challenges, which further impact that level of resource
allocation, hence the recommendation described herein. -
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In regard to the funding recommended by the stakeholders, the City receives approximately
$10m annually in MSA funds and these funds are committed to various programs in the City per
previous Council direction (attachments 3 and 4). Given the City of San Diego's challenging FY
2006 budget outlook, realiocation of tobacco funding to new or enhanced programs such as this
ordinance could create additional stress on the General Fund. Given the negative effect
reallocating funds would have on the General Fund, a cost recovery fee is recommended to cover
permit issuance and administrative hearing costs associated with the ordinance. With
approximately 1,350 local retailers selling tobacco, a fee to cover the costs described above
would be approximately $30. The fee 1s subject 10 annual review for cost recovery and as the
specifics of administration of the tobacco permit through the Business Tax Certificate process
are refined, it may be found that the fee could be reduced in the future as the result of initial start
up costs. It is proposed that the $30 be assessed upon the effective date of the ordinance in
conjunction with the letter notifying all existing businesses of the new ordinance and requesting
the owners’ certification of no tobacco-related violations. Beginning the following year the fee
would be collected as part of the annual Business Tax Certificate renewal process for each
business. New businesses would pay the fee with their initial Business Tax Certificate
application fee. While the business community has not been supportive of a fee, the $30
proposed fee included within this report 1s much lower than the earlier recommendation of $250
and is a compromise solution in light of the City’s budget constraints.

As just described, the recommendation for addressing this ordinance as proposed within this
report differs from the recommendation developed by consensus of the stakeholders group, both
in terms of level of enforcement and funding, due to the budget issues facing the City. Should
the ordinance be implemented with the lower level of enforcement as recommended herein,
revisiting this issue and the stakeholders’ vision for a higher leve! of enforcement in the future
would be recommended. :

2. Determine the number of potential permitees

The committee asked for an improved estimate of retailers that would be required to obtain a
police permit to operate as a tobacco retailer. The City Attorney’s Office gathered such
information from the state Board of Equalization, determined the number to be approximately
1,350, and the list is available upon request. '

3. Prepare a cost breakdown for employer costs

Businesses face a mynad of taxes and fees from federal, state, and local governments to operate
their businesses. These costs can be divided into four general categories: (1) taxes; (2) health
and safety inspection charges; (3) product specific fees; (4) and business operation fees. Such
costs vary depending upon a variety of factors, including location of business and type of
products sold. Also, some feés are one time costs while others are recurring costs.  Among the
common taxes and fees are: :

» Taxes generally include: state and federal income taxes, sales taxes, excise taxes,
workers compensation insurance costs, and employment costs (social security). Costs
depend on income and type of item sold.
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e Health and safety fees generally include: State and Local Agricultural and Health
inspection/certificate fees, Fire Department inspection fees, and Building/Code
compliance inspection fees.

» Product specific fees generally include: ABC licenses (including PCN and CUP fees),
AB 71 [State Tobacco Retailer License], and Federal Alcohol and Tobacco Product fees.
For example, AB 71 imposes a one time fee of $100.

» . Business operation fees generally include: City of San Diego Zoning Use Certificate,
Business Tax certificates, DBA certificate fees, Signage Pastage Fees, Alarm Permut fees,
and etc.

It is acknowledged that imposing a fee for the permit has an impact on businesses. However, the
amount proposed 1s minimal in comparison to that originally proposed and would provide the
SDPD a tool to conduct enforcement as resources permit.

4. Draft a grandfatber clause and determine a grace period

The Committee asked that a “grandfather clause” and a “grace period” be included in the
proposed ordinance. As a result, the City Attorney’s Office added both items to the proposed
ordinance. The “grandfather clause” is added as section 33.4413. Under the “‘grandfather
clause” section, convictions which occurred before the effective date of the proposed ordinance
would not be used to preclude a person Fom obtaining a police permit to operate as a obacco
retailer. The “grace period” was added as Section 3 of the proposed ordinance. Under the
“grace period” the ordinance would not go into effect until 180 days from its passage. During

~ this time period, SDPD would make preparations to assume its duties under the ordinance.
Additionally, efforts to educate potential permitees as to the requirements under the ordinance
would be undertaken.

5, American Lung Association Survey Data

The City Attorney’s Office, at the request of the Committee, obtained the requested American
Lung Association Data. Such information is attached to the companion City Attorney Report.

6. Develop a process that is complaint driven to focus on the problems rather than all
businesses ' '

-

As described above, the enforcement activities conducted by the Vice unit would be based, in
part, upon complaints. These procedures attempt to address the concerns of the stakeholders as
well as enable the Police Department to conduct enforcement within the budget constraints faced
by the City. |

7. Provide information on Assembly Bill 3092 and other relevant legislation

The City Attorney’s Office, at the request of the Committee, obtained the requested information
on AB 3092 and other relevant legislation. Such information 1s attached to the companion City
Attorney Report. '
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8. Indicate why other, existing laws are insufficient -

The health advocates assert, and retailers disagree, that state fines and sanctions are too low to be
a deterrent. The existing state laws governing tobacco sales include Penal Code Section 308(a),
AB 71, and the STAKE Act. Penal Code Section 308(a) generally makes it 1llegal 10 sell
tobacco products to minors. AB 71 generally requires tobacco retailers to obtain a state license.
The STAKE Act requires retailers to post various notices regarding the sale of tobacco products
to minors, requires the Department of Health Services to enforce the Act, and provides for civil
penalties for violations of the Act.

Fines for violating Penal Code Section 308(a) (seliing tobacco products to minors) range from
$250 to $1,000 based upon the number of violations. Administrative sanctions by the State
Board of Equalization for selling tobacco products to minors in violation of AB 71 license
requirements, when there is a statewide illegal sales rate of 13% or greatér, are as follows: first
conviction is issued a warning; second conviction within 12 months is a fine of $500; third
conviction within 12 months is a fine of $1,000; fourth through seventh convictions within 12
months result in suspension of license for period of up to 90 days; and for the eighth conviction
within 12 months, the license may be suspended. Civil penalties for violating the STAKE Act
range from $200 to 56,000, based upon the number of violations, but can be only enforced by the
Food and Drug Branch of the California Department of Health Services. Proponents stated that
there are only five Food and Drug Branch officers assigned to 20,000 retail putlets in Scuthem
California. Finally, in support of their position, proponents pointed to the American Lung
Association Youth Tobacco Survey which showed that 43.9% of retailers which were surveyed
in the City of San Diego sold tobacco products to minors. Proponents of the ordinance provided
a copy of the Tobacco-Free Communities Model Licensing Ordinance (Attachment 5), which
provides for universal licensure and was used to help draft the City’s proposed ordinance.

9. Determine and indicate whether there are other ways to fund tobacco enforcement:

During the stakeholder process, a number of potential funding options were identified during a
brainstorming session (described in attachment 2). As indicated above, the only funding idea
that the stakeholders agreed upon was reallocation of the MSA funds, which are currently
allocated to various General Fund programs and services. This 1§ not being recommended by the
City Manager given the budget constraints. There was no consensus among the stakeholders
about the other funding ideas and some would have had an impact to the General Fund, thus they
are not recommended etther. '

On an ongoing basis, SDPD works to obtain grants to fund department needs. SDPD will
continue to seek funding from foundation, private and federal grant sources and Philip Morris
endowments that may be available to assist with the enforcement effort as necessary. Since the
grant sources are not guaranieed, a minmimal cost way of implementing the ordinance has been
develaped and it is recommended that a $30 permit fee be implemented to fund the associated
costs.

10



10. Research the County’s role in prohibiting tobacco sales and enforcing existing laws

The County of San Diego primarily combats tobacco use, including underage use and sales,
through its Department of Health and Human Services Agency (HHSA), Tobacco Control
Resource Program (TCRP). TCRP receives funding from Proposition 99 funds and Tobacco
Settlement funds. The TCRP has several programs to reduce tobacco use. They include:
tobacco cessation programs, collaborating with other public health entities to educate about the
perils of smoking, and tobacco conirol law enforcement activities. In the area of tobacco control
law enforcement TCRP monitors smoke-free worksite iaws and public smoke-free laws, provides
a complaint hot-line to report smoke-free area violations, and has a TCRP Enforcement Officer.
In addition, TCRP also provides funds to local agencies to conduct tobacco control law
enforcement. TCRP is on the County’s website at www.sdcountv.ca.gov/HHSA.

The County of San Diego had also entered into an MOU with the Sheriff’s Department to obtain
dedicated staffing to enforce laws related to a smoke-free work place and Penal Code section 308
(sales of tobacco products to minors). However, because of a lack of funding, resources were
not able to be committed to the MOU for enforcement activities. '

11. Provide an accounting of the Tobacco Settlement Funds the City receives:

In Febrmary 1999, the City Council approved via resolution R-291262 Mayor Golding’s “*Smart
and Healthy San Diego Plan”, outlined in a memo dated February 2, 1999, for use of tobacco
settlement funds resulting from the national tobacco litigation settlement. The City of San
Diego’s portion of the settlement funds totals $312 million over 25 years. While the national
Master Settlement Agreement placed no restrictions on how the funds could be used, the funding
plan approved by the City Council designated spending prionties consistent with City
responsibilities and the original reasons the City intervened in the lawsuit. Further, the attorney
representing the original plaintiff stated that he believed the “Smart and Healthy San Diego Plan™
was consistent with the original intent of the litigation, which was to penalize tobacco companies
for any profits they may have wrongly earned as a result of dishonest business practices,
specifically, attempts to mislead the public about the harmful health effects of smoking.

Attachment 3 is a spreadsheet outlining the way the Tobacco Settlement Funding has been
allocated. The attachment reflects the funding plan as approved by the City Council in February
1999. The spreadsheet reflects the original proposal in the top section, with the actual allocation,
as approved each fiscal year by the City Council, in the bottom section. Attachment 4 includes a
description of each of the programs receiving tobacco settlement funding.

12. Address equity issues with regard to charging small stores and large stores same
permit fee

This issue is addressed in the companion City Attorney Report.

11
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13. Identify businesses who sold tobacco products to minors during the American Lung
Association Survey.

The City Attorney’s Office, at the request of the Committee, obtained information as to who was
surveyed under the American Lung Association survey, including the results of how each
surveyed business fared. Such information is attached to the companion City Attormey Report.

Summary

Several stakeholder meetings took place between SDPD, the City Attorney’s office, members of
the retail industry and health advocates as directed at the June 9, 2004 PS&NS Committee
meeting. The City sought ways to strike a balance between the needs of retailers and the health
and safety of the communities being provided Police services, while taking into account the
budget constraints currently faced by the City. It is recommended that the proposed ordinance be
adopted to amend the San Diego Municipal Code to require a police permit to operate as a
tobacco retailer in the City of San Diego, administer the permit through the existing Business
Tax Certificate process, direct the San Diego Police Department (SDPD) to enforce it as
siuations warrant and time and resources permit, and impose a $30 fee upon tobacco retailers 1o
fund the associated permit administration and administrative hearing costs.

ALTERNATIVES:

1. Impose a higher fee upon retailers to provide additional funding for SDPD enforcement
efforts. ‘ ’

2, Postpone approval of the ordinance until grant funding can be obtained.

3. Do not approve the ordinance at this time.

Respcctfuily submitted,

fiéﬁy @u\/é\

Libby Coalson
Special Projects Manager Deputy City Manager

Irvine/LKC

Attachments: 1. List of stakehoiders
2. Summary of Stakeholders Process
3. Tobacco Settlement Funding
4. Tobacco Settlement Program Description
5. Mode] Licensing Ordinance

12



EXHIBIT A

000373

TOBACCO RETAILER ORDINANCE — VERSION D

COST RECOVERY WORKSHEET
(Prepared by SDPD / Fiscal Management)

According to the proposed Tobacco Retailer Ordinance, administration and enforcement
will be divided between the City Treasurer and the Chief of Police.

Treasurer will:
(1) Accept applications
(2) Issue permits / endorse business tax certificates

SDPD will: ‘
(1) Determine fitness of applicants (background checks)'
(2) Investigate violations

(3) Take administrative action

SDPD recently completed a cost-work up for enforcement of the proposed Tobacco
Retailer Ordinance. SDPD made the following assumptions in calculating their costs:

One full-time PCCO (a new position)
One partial-position Clerical Assistant I
Pro-Active Enforcement of 6 stings per year"
Assuming Overtime
~ Assuming 6 PO II Detectives
Assuming 1 Sergeant Detective
Averaging 6 hours per sting operation (multiple businesses)

Plus non-personnel expenses (ongoing and for new position)

$173,235 SDPD Costs Annually ($127 per permit)
$ 40,000 Treasurer Costs Annually™ ($ 30 per permit)
$213,235 Total Estimated Costs

$213,235 /1363 (estimated retail establishments) = $156.45
Therefore, proposed permit fee (conservative) = $156.45
San Diego’s proposed permit fee at $156.45 is still significantly lower than $247.50, the

average permit fee based on a survey of 16 jurisdictions with similar ordinances (June
2006).

' SDPD estimates $55 for background investigative fee.

" SDPD will conduct six undercover stings per year, targeting multiple businesses, but
retains discretion to use its resources as situations warrant and time and resources permit.

Tobacco Ordinance Version D . November 20, 2006
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i According to the Manager's Report dated April 7, 2005, that accompanied the
previously proposed ordinance, it was stated that the permit would be administered as
part of the Business Tax Certificate Process by the City Treasurer. At that time, it was
conservatively estimated that $20K annually would cover costs to process the permits,
and $20K annually would cover the costs of conducting administrative hearings. At that
time (April 2005), it was proposed that enforcement would be "folded into" SDPD's
current responsibilities. Thus, there were no identified SDPD costs associated with the
ordinance. Therefore, the initial $30 permit fee was calculated assuming annual costs of
only $40K and 1363 retail establishments ($40,000 / 1363 = $29.35).

Tobacco Ordinance Version D ' November 20, 2006
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REPORT TO THE COMMITTEE ON PUBLIC
SAFETY AND NEIGHBORHOOD SERVICES

TOBACCO ORDINANCE

INTRODUCTION

On June 9, 2004, the Public Safety and 'NcighborhoodServiccs Committee [“the
Committee”] met to discuss a proposed ordinance requiring all tobacco retailers in the City of
San Diego to possess a police permit to sell tobacco products. The Committee directed that
several questions related to the ordinance be answered and that “stakeholders™ be brought into
the drafting process of the proposed ordinance. This Teport answers several questlons (1) what
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tobacco sales to minors; (2) what is AB 3092 and what other legislation dealing with sales of
tobacco products to minors is currently before the state Legislature; (3) may the cost recovery fee
be based on the size of the business; (4) which businesses were surveyed in the American Lung
Association Survey; and (5) how many prospective apphcants are covcrcd by the proposed
tobacco ordmance . :

-

| DISCUSSION

1

L What Current Laws Impact the Sales of Tobacco Products to Miriors and Are They
Sufﬁcxent" :

The Committee has asked what the current laws governmg the sale of tobacco products to
minors and whether such laws are snfficient in deterring the sales of tobacco products to minors.
A review of the existing tobacco control laws reveals that they have limitations that hinder thelr
ezfcctlvcness to deter illegal sales of tobacco products to mmors

The followmg is a description of relevant State laws that deal with the sales of tobacco
products to minors:!

! Copies of California Penal Cede section 308, the STAKE Act, and AB 71 are attached as Attachment 1.
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A,

Califarnia Penal Code Sectlon 308 et seq

Penal Code section 308(a) makes it unlawful to knowmgly sell, give, or in any
way furnish cigarettes or tobacco products or paraphernalia to persons under
18 years of age. In the case of vending machines, the person who authorizes

- the installation or placement of a tobacco vending machine 1s liable for any

sale to a minor.

~ Penal Code section 308(z) provides that each offense is subject to either a

criminal action as a misdemeanor or to civil action, punishable by a fine of
$200 for the first offense, $500 for the second offense, and $1,000 for the
third offense. Twenty-five percent of each civil and criminal penalty collected
is to be paid to the Office of the City Attorney, County Counsel, District
Attomey, or whoever is responsible for bringing the successful action and 25
percent is to be paad to the City or County for administration of thc cost of
commumty service work. Cal. Pcnal Code § 308(a)

Penal Code section 308(b) provides that 2 minor who purchases, receives o
possesses any tobicco products may be punished by a fine of $75 or 30 hours
of community service.

Penal Code section 308(c) provides that businesses that sell tobacco products

* must post the notice required by California Business and Professions Code

section 22952, also know as “The Stop Tobacco Access to Kids Enforcement
[STAKE] Act”. Such notices include a warmng sxgn posted at each point of

‘sale stating that selling tobacco products o minors is illegal and subject to

penalties and that minors will be asked for identification. Warning signs must
include a toll-free telephone number [1-800-ASK-4-ID] that customers may
use to report observed tobacco sales to youths under the age of 18. The
section imposes a fine of $50 for the first offense, $100 for the second offensc, :
$250 for the third offense, and $500 for the fourth offense and each
subsequent violation of the provision, or by 1mpnsonment for not more than

" 30 days.

Penal Code section 308(d) treats each franchise location or seller of tobacco

products as a separate entity for purposes of determining liability for
violations.

Pcnal Code section 308.2 makes it illegal to sell one or more cigarettes
separately. Cigarettes must be sold inthe manufacturer’s package, sealed and
properly labeled, according to federal requirements.
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B. Stop Tobacco Access to Kids Enforcémeht (STAK@ Act
California Business & Prqfessions Code-Sections 22950 — 22963.

o The STAKE Act created a statewide enforcement program to take regulatory
action against businesses that illegally sell tobacco to minors. Authority for
enforcement and r6:3pon51b111ty for implementation of the program was

~ delegated to the Department of Health Semces [DHS), Food and Drug
Branch.

o The STAKE act requires retailers of tobacco products to post a conspicuous
notice at each point of sale and on each vending machine stating that selling
tobacco products to minors is illegal and subject to penalties, that retailers are
required to check the identification of anyone attempting to buy tobacco that
appears under 18 years of age, and must include a toll-free number (1-800-5-
ASK-4-ID) that customers may use to report sales to under age youth. Cal.

. Bus. & Prof. Code §§ 22952(b) and 22956.

e Tnvestigators from DHS, Food and Drug Branch, may conduct on-site .

" compliance checks with the assistance of minors 15 t0 16 years of age who are
granted immunity from prosecution, The STAKE Act requires DHS to adopt
and publish guidelines for the use of persons less than 18 years ofagein
inspections. DHS may also conduct investigations based on complamts in
add_mon to random checks Cal. Bus. & Prof. Code §§22952(c)-(d)

. Sectlon 22957 of the Act pcrrmts DHS to enter into “delegation agreemcnts '
with Jocal law enforcement agencies to assist in the enforcement of the

STAKE Act. Local agencies must agree to comply with state regulations in
enforcement efforts,

e The STAKE Act provides that any civil penalties imposed pursuant; to Section
22958 be enforced against the owner(s) of the retail business and not the
employees. Cal. Bus. & Prof. Code § 22952(f).

e Civil penalties according to the schedule stated (ranging from $200 to $6,000)
may be assessed against the owner of a business that violates the statute by
selling or providing tobacco products to minors. This includes a civil penalty -
of from $200 to $300 for the first violation; a civil penalty df from $600 to
$900 for the second violation within a five-year period; a civil penalty of
from $1,200 to $1,800 for a third violation within a five-year period; a civil
penalty of from $3,000 to $4,000 for a fourth violation within a five-year
period; or a civil penalty of from $5,000 to $6,000 for a fifth or subsequent
violation within a five-year-period. Cal. Bus. & Prof. Code § 22958.
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A

Violations at one retail location aré not accuinuiat’c;d agaiﬁst other retail -
locations of the same owner. Cal. Bus. & Prof. Code § 22958 ().

The STAKE Act réquires any tobacco product distributor or wholesaler and
any vending machine operator to annually provide DHS with the names and

- addresses of the tobacco product retailers that they supply and the name and

address of each location where cigarette vending machines are placed. Cal.
Bus. & Prof. Code § 22954,

Business and Professxons Code section 22967 of the STAKE Act prohibits

* tobacco billboards within 1,000 feet of schools and public playgrounds.

The STAKE Act requires the annual transfer of 32 million dollars from the
Department of Alcohol and Drug Programs’ [ADP] SAPT Block Grant to the

. Sale of Tobaceo to Minors Control Account. These funds are used by DHS to

administer and enforce the provisions of the Synar Amendment, which
requires states to implement programs to curb underage tobacco use.

The STAKE Act also réquires DHS to pi'epare an annual report rcéard'mg its

enforcement activities and their effectiveness for the federal government, state
legislature, and Governor. Cal. Bus. & Prof. Code § 22952(g).

California Ciggefte and Tobacco Prodﬁcts Licensing A;ct of 2003 IAss‘emBlv

Bill 71] California Business & Professions Code section 22970 et seq.

The California Cigarette and Tobacco Product Llccnsmg Act of 2003 [AB _
71)Jmandates that retailers, wholesalers, distributors, cigarette manufacturers -
and importers cannot sell tobacco products in California unless they are .
licensed by the California State Board of Equalization [BOE]. AB71, intended .-
to decrease tax evasion on the sale of cigarettes and tobacco products in
California, also includes provisions for new recordkeeping requirements,
inspection and seizure of any untaxed cigarettes or tobacco products, and
imposes civil and criminal penalties for violations. The law provides for -
suspending or revoking a tobacco retailer’s license if they are convicted a
certain number of times for selling tobacco to minors. The Act prowdes for

the following, -

AB71 assigns to the BOE the adminstration of a statewide program to Jicense
manufacturers, importers, distributors, wholesalers, and retailers of cigarettes
and tobacco products. Cal. Bus. & Prof. Code § 22970.2.

Retatlers of cigarettes or tobacco products must apply for and obtain a license
by June 30, 2004, for each retall location owned or controlled by the retailer.
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The license must be conspicuously displayed at each retail location and
renewed annually. Cal. Bus. & Prof. Code §§ 22972 (a)-(d).

» A one-time license fee of $100 is required with sach application. Cal. Bus. &
Prof. Code § 22973 (d).

e Licensing will be monitored by the BOE. Cal. Bus. & Prof. § 22971.2.

"« Local law enforcement officers are authorized to enter and conduct
. inspections at retail locations no more than once in a 24-hour period. Cal. Bus.
& Prof. Code § 22980 (a). |

» A person or entity that engages in the business of selling cigarettes without a
license is guilty of a misdemeanor punishable as provided in Section 22581,
Cal. Bus. & Prof. Code § 22980.2.

e Any v1olation of the division is a misdemeanor. Each offense shall be
punished by a fine not to exceed $5,000, or imprisonment not excesding one

year in a county jail, or both the fine and imprisonment. Cal. Bus. & Prof.
Code § 22981.

e Any prosecution for a violation of any of the pénal provisions of the division
must be instituted within four years after commission of the offense. Cal. Bus.
& Prof. Code § 22982.

. Admim'straﬁve action that could lead to revocation or suspension of a
- retailer’s license for selling tobacco to minors only go into effect in years
when the statewide sales to minors rate is greater than 13 percent or more, as
determined by the DHS survey pursuant to Business and Professions Code
section 22952 Cal Bus. & Prof. Code § 22974.8 (d). '

« In years when the illegal sales rate of tobaceo products to minoss is greater
than 13 percent, upon a first conviction of either the STAKE Act or Penal
Code Section 308, the retailer shall receive a waming letter from the BOE
delineating the circumstances under which the retailer’s license may be
suspended or revoked, Upon a second conviction within a 12 month period,
the retailer is subject to a $500 fine. Upon a third conviction, the retailer is
subject to a fine of $1,000. Upon a fourth through seventh violation, a
retailer’s license can be suspended for a period of 90 days. After an eighth
violation of the STAKE Act or Penal Code section 308, a license shall be
revoked. Cal. Bus. & Prof. Code § 22974.8 (b). .
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» The Act specifically does not pfeerﬁpt local governments from passing their
~ own tobacco control laws. Cal. Bus. & Prof. Code § 22571.3.

_ The above described state tobacco control laws have several limitations which constrain
* their effectiveness in curbing sales of tobacco products to minors. First, most of the state tobacco
contro! laws are fine based. For example, Penal Code section 308 has fines that range from $250
to $1000. The STAKE Act has civil penalties that range from $200 to $6000, based on the
nurnber of violations. Finally, the first three violations of AB 71, has fines that range from $500
10 $1000, based on the number of violations. The use of fine based sanctions has limited
effectiveness, given that paying the fines may be seen by violators as a cost of doing business,
particularly given the profits made from the selling of tobacco products. Proponents of the
proposed ordinance have stated that there is about a forty-~five cent profit made on each package
of cigarettes sold and that an average retailer makes about $160 per day in tobacco sales.
Accordingly, laws which rely solely on fines as a means to deter tobacco sales have significant
limitations. The proposed ordinance would resolve this limitation by focusing on stopping the
retailer’s ability to sell tobacco products either by suspension or revocation.

Second, the STAKE Act is limited because enfotcement is primarily vested with the
Department of Health Services, Food and Drug Branch. This is a problem because local law
enforcement agencies may not assist the state in enforcing the STAKE Act absent a delegation
agreement. However, even if a delegation agreement were to exist, the local agency would be
bound 1o follow state rules when assisting the State. State Legislators have recognized this
weakness and considered amendments to the STAKE Act to permit law enforcement agencies

“other than DHS to enforce the STAKE act. See State Assembly Bill [AB] 2443 described further
below. However, AB 2443 did not pass. The proposed ordinance would further the STAKE

Act’s intended purpose by providing a mechanism by which local entities could hold violators
‘accountable. :

Third, both the STAKE Act and the AB 71 Llcensmg program are limited because the
State is responsible for pursumg administrative action and/or civil penalties for violations of
these laws. A local agency is excluded from determining whether administrative action should be
~ taken and what the appropriate sanction should be. The proposed ordinance allows the City of
San Diego to determine whether adrhinistrative action should be taken and what the appropriate
sanction should be for violations of tobacco control laws.

In sumn, existing state laws have significant limitations which reduce their effectiveness in
curbing illegal tobacco sales to minors. In addition, given the various high rates of illegal sales
of tobacco products the proposed ordinance would assist reducing illegal sales of tobacco
products to minors.
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II.  Whatis AB 3092 and What State Leolslatlon Emsts That Deals With Sales of
Tobacco Products to Mmors"

At the Comm1ttee hearing, a speaker stated that State Assembly Bill [AB] 3092 would .
address what the proposed ordinance sought to achieve. As a result, the Committee requested a
summary of AB 3092 and other pending state legislation. In both'the 2003-2004 and the 2005-
2006 State Legislative Sessions the State Legislature examined various bills dealing with tobacco
sales to minors. The followmg is a surnmary of the State’s legislative efforts:

A. 2004-2005 Legxslatlve Session:

1. AB 3092 - Amends Sectio.ﬁs of the Cigarette and Tobaccq Products Licensing Act

Assembly Bill 3092 was chaptered on September 27, 2004. The bill exempts any person
or entity from AB71 who is exempt from regulation under the U.S, Constitution, federal law, or
the California Constitution. It requires a distributor subject to the act to specify in each invoice
that all taxes on cigarette and tobacco products are included in the total amount of the invoice.
Existing law authorizes the BOE, effective January 1, 2005, to replace stamp or meter
impressions with ones that can be read by a scanning device. It further states the intent of the
Legislature that the authority of the BOE to implement these changes by regulation does not
affect commerce within the state. Every business must post the required notice of fines for failure

~ to comply. The bill also increases the amounts of the fines to $50 for the first offense; $100 for

' _ the second offense, $250 for the third offense, and $500 for the fourth offense and each
subsequent offense. It incorporates additional changes made to Penal Code section 308, as
‘proposed to be made by AB 384, discussed below, to be operative only if AB 384 and this bill -
are both enacted and take effect.

2. AB 384 - Prohibits tobacco use at youth correctional facilities

Assembly Bill 384 was chaptered on September 27, 2004. The bill prohibits poésession_'
or use of tobacco products by inmates and wards under the Junsdlctlon of the Department of
Corrections and Department of Youth Authority.

3. SB 1173 Tobacco products self-service dlsplay

Senate Bill 1173 was chaptered on Scptembcr 27,2004, The b111 amends Busmess and
Professions Code section 22962, Currently, the STAKE Act is designed to reduce the availability
of tobacco products to minors through sales restrictions and enforcement activities. Specifically,
the STAKE Act prohibits a person engaged in the retail sale of tobacco products to sell, offer for
sale, or display for sale, cigarettes by self-service display, as defined. This bill broadens that -
prohibition to include the sale of any tobacco product or tobacco. paraphemalia by self-display
and exempts certain products, mcludmg cigars, not generally sold in a sealed package. Violation
of the 'section is subject to civil penalties specified in the schedule in Section 22958(2).
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4. 8B 1016 — Jenkins Act and sale of cigarettes in inters_,tate commerce’

Senate Bill 1016 was chaptered on September 29, 2004. The bill requires that all tobacco
sales be vender assisted face 1o face sales unless: (1) the vender fully complies with the federal .
Jenkins Act, which requires that any person who ships cigarettes subject to state taxes into the
state provide a copy of the invoice to the BOE; and (2) that all applicable taxes are paid or posts
a notice stating the purchaser is respansible for the payment of taxes. The bill further authorizes
* the BOE to provide information related 1o a failure to comply by a selier wnh the bill’s
requlrcments to the Attorney General

5. AB 249] - Amends Clgarette and Tobacco Products Licens?hg Act

Assembly Bill 2491 was chaptered on June 30, 2004, The bill amended Business and
Professions Code sections 22971, 22974.7, 22979, 22979.4 and 22980.2 and adds sections to the
Revenue and Taxation Code. The bill authorizes the BOE to issue terporary license to retailers
and allow posting on its website of the identity of wholesalers or distributors whose licenses
have been suspended or revoked. The Cigarette and Tobacco Products Tax Law requires a tax to-
be imposed on distributors through the use of stamps or meter register settings affixed to 2ach
package sold. The BCE is authorized under the current law to seize products that do not have the
stamp or have not pa.ld the tax and to give notice by registersd mail or publication. The bill

changes the requirement allowmg the BOE to give notice by cer’nﬁed mail and by posting on the
BOE'’s web51te

6. AB 1666 1666 -Taxation and distributors of tobacco products »

Assembly Bill 1666 was chaptersd on October 12, 2003. The bill amends sections of.
Cigarette and Tobacco Products Tax Law and Revenue Code sections requiring distributors to
pay taxes through use of stamps or meter register settings with reference to dates for filing
payment and reporting of payments. It further allows distributors who defer payments to remit
payrnents either on a monthly or twice-monthly basis. Until January 1, 2007, it requires
distributors of cigarettes and tobacco products to elect to file returns and remit taxes, as
specified, either on a monthly or twiee-monﬂﬂy basis. -

7 SB 1821 - Raises minimum legal age to 21; advernsmg, dlsplay, and dlsmbutmn
limitations

Senate Bill 1821 was considered but failed because of the end of the legislative session.
The bill would have raise the minimum legal age required to purchase cigarettes and tobacco
" products from 18 to 21 years and make corresponding changes in the STAKE Act. These -
conforming changes would have also be applicable to the restrictions on tobacco promotions and
enforcement of tobacco sales bans. The STAKE Act authorizes the assessment of civil penalties
for violations of the Act and makes the violation of certain provisions of the Act a criminal
offense. Existing law also makes it a crime to engage in activities for which civil penalties may
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‘be imposed under the Act. This bill would have extended the applicability of the Act and the
criminal law described above to persons under the age of 21 years, except for those who were
born before January 1, 1987. In addition, the measure would have authorized DHS to enlist the
assistance of 15 and 16 year olds for onsite sting mspectmns until January 1, 2007, and after that
to use anyone under the age of 21 : '

8. AB 2443 - Tobacco products and minors

Assembly Bill 2443 was considered but failed because of the end of the ]BUISIBIIVE
session. The bill would have authorized an enforcing agency, other than DHS, to conduct -
inspections and assess penalties for violations. The bill would have made changcs to the civil
penalty amounts for the first and second violation and would have authorized not only DHS, but
any enforcing agency to assess those civil penalties. The bill would have required all civil
penalties collected under the act by local law enforcement to be used to pay their costs of
enforcement. Local enforcing agencies would have included District Attorney, City Attorney,

. and County counsel. Finally, the bill would have made changes in the STAKE Act regardlng the
published guidelines for using minors in sting operations.

9. SB 676 676 - Tobacco manufacturer fees; Tobacco Mitigation Trust Fund

- Senate B111 676 was considered but failed because of the end: of the leg131at1ve session.
The bill would have imposed a fee, to be determined by the State Department of Health Services,
by regulation, on specified cigarette manufacturers who did not sign the Master Settlement
" Agreement [MSA] entered into between Attorney General and various tobacco product

- manufacturers in settlement of litigation. The State has entered into a Memorandum of

Undcrstandmg prov1d1ng for allocation of the state’s share to be received under the MSA.

Existing law requires any tobacco product manufacturer that sells cigarettes in California and

- who does not participate in the MSA to place specified amounts into a qualified escrow fund by

April 15th of each year. The proposed bill would have established the Tobaceo Mitigation Trust
Fund, to receive moneys derived from the 1mp031t10n of the fee.

10.  SB 433 - Licensing of retailers

Senate Bill 433 was considered but failed because of the end of the legislative session.
_The Cigarette and Tobacco Products Licensing Act of 2003 requires the State Board of

Equalization to take certain actions prior to suspending or revoking a retailer’s license to sell
cigarettes. Existing law prescribes penalties for the fourth through eighth convictions and limits
when the Board has authority to take action against retailers. The bill would have made changes
to those penalties for convictions by requiring the Board to revoke a licensee’s license for
specified periods upon multiple convictions. The bill would have provided that convictions for
violations at one retail location or against a prior retail owner could not be accumulated against
other locations of the licensee or against a new retail owner. The bill would have repealed the
limitations on the board’s authority to take action against retailers.
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11. AB 1276 - Tobacco Settlement Agreement; escrow compliance

_ Assembly Bill 1276 was considered but failed because of the end of the legislative
session. The bill would have required the Attorney General to post a website identifying tobacco
product manufacturers who complied with requirements of the Cigarette and Tobacco Products
Tax Law and the requirement for non-participants under the Tobacco Settlement Agreement to
make payments into a qualified escrow fund, and would have prohibited any stamp or meter to
be affixed to a product not included on the list. The bill would have given the Attomey General
specified authority and duties in this regard, and would have imposed specified penalties for
failure to comply. The bill would have also made it a misdeméanor for a tobacco manufacturer
to make false representations, or to sell, distribute, or import cigarettes in violation of the bill.

- The bill would have further deemed it unfair competition for any person to affix a tax stamp or
meter impression in violation of the bill’s requirements, and would have added to ‘fhe existing

forfeiture list products to which c1garcttc tax stamps or meter impressions are afﬁxed in violation
of thc prohibition specified.

12. AB 22] - Tobacco products, mmxmum age, advertising

Asseutbly Bill 221 failed because of the end of the legislative session. The bill would

- have extended the prohibitions of the STAKE Act 1o persons under 21 years of age, except those
- born before January 1, 1986. In addition to increasing the buying age for tobacco products, the
bill would also restrict advertising or sale of promotional items to persons less than 21 years of
age. The bill would bave changed the definition of a crime, creatirig a state-mandated Jocal
program. The STAKE Act currently requires DHS to enlist 15 and 16 year olds in sting

. inspections. The bill would have authorized DHS until January 1, 2007, to enlist the assistance of

persans who are 15 and 16 years of age, and after January 1; 2007 to enlist the assistance of
persons less than 21 years of age for the inspections. :

13. AB 1040 - Cigarette taxes

Assembly Bill 1040 faﬂcd because of the end of the legislative session. Existing law
authorizes local government entities to levy specified taxes, but prohibits imposition of taxes by
any charter city, or counties with regard to sale, use, ownership, holding, or other distribution of
cigarettes and tobacco products, except as provided. The bill would have authorized the board of
supervisors of a county to impose a tax, in addition to other local taxes, on the privilege of
selling cigarette and tobacco products within their boundaries.

14. AB 1239 - Cigarette taxation

Assembly Bill 1239 failed because of the end of the legislative session. The bill would have
imposed after January 1, 2004, a fee, to be determined by DHS as prescribed on specified
tobacco manufacturers who did not sign the Master Settlement Agreement (MSA), creating the
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Nonparticipating Tobacco Manufactuﬁng Mitigation Trust Pund to receive monies derived from -
the fee. Fund monies are to be used to reimburse DHS and to fund smoking cessation programs.

B. 2005-2006 Legislative Session:

1. SB 400:

Senate Bill 400 is currently set for a hearing on April 6, 2005. The bill would allow the
BOE to validate state, local, and county convictions for violation of the cigarette licensing laws
under Business and Professions Code sections 22950 ef seq. The BOE could then impose the
following penalties: first violation: 30-day suspension; second violation: 90-day suspension;
third violation: 120-day suspension; fourth violation: 365-day suspension; and, fifth violation:
Permanent revocation. A party would then have 30 days to appeal the administrative action.
The violations are applied to the location and not the person and thus are not cumulative as to
other retail locations owned by the same owner. Violations by a previous owner at one location
cannot be accumulated against a new owner of the same location. The bill would further require
local law enforcement agencies to contact the State Board within 30 days of any judgment
finding a seller, retailer, etc., to be in viclation. The bill also provides for a State-mandated
program to superv1se the 1mplementat10n of this bill. The bill also provides for relmbursernents
to local agenc1es a.nd school districts.

2. AB 1749 :

Assembly Bill 1749 is currently set for a hearing on April 8, 2005. The bill would
" require tobacco vendors, distributors, etc. to provide the correct excise tax, instead of an itemized
list of sales, along with their sales invoices verifying to the BOE the amount of their total sales of
tobacco products in California. The bill further empowers the BOE or any state or local agency .
to seize any tobacco products that do not comply with the invoice reporting requirements. The
section allows the BOE to revoke or suspend licenses of distributors, wholesalers, importers or
manufacturers and, upon further offenses, to impose a fine of five times the value of the retail
cigarettes in question or $5000, whichever is less. The bill requires all manufacturers and
1mporters to pay a fee proportlonal to their market share as of January 1, 2004. Flnally, the b111
equires a refund or remission to the State of all excess taxes/fees collected -

3. AB 1612 1612‘

The bill is in the Assembly Natural Resources Connmttee The bill would enact the
Cigarette Pollution and Litter Act of 2005 and add Public Resources Code section 19000, et. seq.
The bill would require that an additional fee be paid by manufacturers to the BOE starting July 1,
2006 to fund cigarette pollution prevention and education measures and educational programs.
Under Public Resources Code section 19003, the manufacturer will pay a cigarette pollution and
litter prevention fee to the State Board of Equalization for each pack sold. Under section
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19004(3.) the matieys collected will go into a fund managed by the State Trcasury to be used by
both the Department of Health and the Department of Conservation as per section 19004(b ) o
The purpose of this fund as per section 19004(b)(1)-(8) is to assist local governments in clean-

up and educational efforts relating to smoking and cigarette pollution; to reimburse the expenses
incurred by the Board for collecting the fees; and, to pay for implementing this statute.

4. AB17:

The bill was referred to the Assembly Committee on Governmental Organization. The
bill would add section 516 to Public Resources Code and make it an infraction punishable by
$100 fine to smoke within 25 feet of playgrounds and on State beaches. The bill would exclude
adjacent parking lots or campgrounds that are not on the sand.

5. AB 1029

The bill was referred to the Assembly Committee on Revenue and Taxation. The bill
would amend Revenue and Taxation Code section. 30101.7 by‘requiring the vendor of non-face-
to-face sales to comply with all federal (Jenkins Act) and state reguirements involviny the sale of

cigarettes including providing the State Board of Equahzanon with a verification of all taxes
having been paid as per Revenue and Taxation section 30101.7(d)(3); verification that the sel]cr
is in compliance with the provisions of Health and Safety Code section 104557(a)(2); requiring
an out-of-state seller to include a printed label informing the buyer that their identity has been
reported to the Board and that the buyer is responsible for all unpaid state taxes. The bill further
allows for a separate cause of action by local entities anid the Attorney General against retail
sellers who faﬂ to pay taxes on face to face transactions.

I Because the Cost to Admmlster and Enforce the Proposed Ordmance Does Not

" Change Because of the sze of the Busmess, the Fee Must Be the Same for Small and
Larﬂe Busmesses ) :

The Committee was concerned about the equity of assessing the same permit fee for

" small and large businesses. As a result, it asked whether the fee for a permit may be based on the
size of the business - where a smaller business‘would pay a lower permit fee. The cost in
administering and enforcing the proposed ordinance is the same for both large and small
businesses. As a result, any permit fee imposed must be the same for both large and small
businesses. ' : !

Government Code section 66016 states, in pertinent part: “Unless there has been voter
approval, as prescribed by [Government Code] [s]ection{s] 66013 or 66014, no local agency
“shall levy a new fee or service charge or increase an existing fee or service charge to an amount
which exceeds the estimated amount required to provide the service for which the fee or service
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charge is levied.” See also Sinclair Paint Co. v. Board of Equalization, 15 Cal 4™ 866 (1997) -
[Fees may include costs of enforcement]. As a result, the sole criteria that may be considered to
determine the cost of a fee is the cost to administer and enforce the service. '

Permit fees for the proposed ordinance will be used to pay for the processing of the
permit applications, and to provide for administrative appeals. The costs for activities are the
same for all businesses regardless of size, particularly because each location which sells tobacco
products will be required to possess a permit. As a result a fee based on the size of the business -
in this case would not be proper

IV.  American Lung Association Survey Results

At the Committee meeting the results of the American Lung Association survey were
discussed. In the course of the discussion; the Committee asked which businesses were surveyed
and how did those businesses fare. Attachment 4 contains the survey results requested by the
Committee. The survey results identify which businésses were surveyed and which sold tobaceo |
products to minors. Also, attached is a copy of the American Lung Assoclatlon report generated
as a result of the survey.

V.  Number of Prospecti}re Applicants

The Committee also asked how many tobacco retailers would be required to obtain the
proposcd police permits. At the meeting, based on information from the Palaver Tree
Organization, an estimate of 3500 applicants was given. However, it was cautioned that the
number was solely an informal estimate. The Committee directed that efforts be made to obtain
more accurate mformatlon related to the number or prospective apphcants

In response to the Cormmttee s query, the Clty Attorney’s Ofﬁce contacted the State

Board of Equalization, which s tasked with ensuring that tobacco retailers obtain State Tobacco
R_etaﬂer licenses [AB 71 licenses]. After conversations with Victor Day, Principal Compljance .
Supervisor, the Board of Equalization provided to the City Attorney’s Office, a list of all persons
who had been issued a state tobacco retailer license in the City of San Diego, which numbered in

March 2005 at 1363. Accordingly, because tobacco retailers required to obtain a state license
- would also be required to obtain a City permit, the number of prospective Clty permittees is the
same and numbers about 1363.

VI.  Illegal Sale Rates to Minors Supports the Need for the Proposed Ordinance

-

A review of the tobacco sales rates of tobacco products to minors supports the conclusion
that the proposed ordinance would assist in reducing tobacco sales to minors. There are at least
three tobacco sales rates to minors which may be examined. The first is found in the State of
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. California’s 2004 Youth Tobacco Survey In that survey, the sales of tobacco productsrate to
minors is currently at 14 percent, a slight increase. from the prior year which was at 12.2 percent.
The second is a rate calculated by DHS. DHS has reported an illegal sales rate, as of June 24,
2004, of 29 percent.® The rate they calculated for Fiscal Year 2003-2004 was at 34 percent.
However, they caution that the rates they have developed are not official statewide results.
Nonetheless, they are significantly high rates. Fmally, the American Lung Association conducted
a survey of tobacco retailers in the City of San Diego.* They determined that 43.8 percent of 244
surveyed businesses sold tobacco products to minors. Accordingly, in light of the above rates,
which range from 14 percent to 43.8 percent, additional efforts, such as the proposed ordinance,
to hold retallcrs who sell tobacco products to minors. accountablo are needed to assist in
reducing the rate of 1Hegal sales to minors. :

The San Diego Tobacco Free Communities Coalition is opposed to the ordinance as
written because it does not provide the Police Department with adequate funds to enforce the
proposed ordinance and sales to minor laws. The Coahtlon strongly believes the ordmance
should be adOpted in a more viable form

CONCLUSION

 This memorandum was intended to address the questions presented by the Committee.
The information prowded further supports the conclusion that the proposed tobacco ordinance is -
a lawful and proper exorolse of the Clty s police power.

Respectfully submitted,

M/g_/u

MICHAEL I. AGUIRRE
City Attorney

SS 3rp
Attachments
RC-2005-08

2 A copy of the “California Department of Health Services, Tobacco Control Section, 2004 California Youth
Purchase Survey, Executive Summary” is attached as Attachment 2.
> A copy of DHS’s findings, obtained from their website is anached as Attachment 3.

* A copy of the American Lung Association survey results x:y.:l'.xchncr an identification of surveyed businesses, is
attached as Attachment 4.
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307. j)&lg)person, firm, .oxr cofpo*ation which sells or givés'or in
any way furnishes to another person, who is in fact under thes age of
21 years, any candyp cake,. cookle, or chewing gum which contains
alcohol in excess of 1/2 of 1 percent by weight, is guilty of a
wisdemeanor. . ' : '

308. (2} Every persomn, firm,‘or corpecration that khowingly or under_“
circumstances in . which it has knowledge, or should otherwise have
grounds for xnowleage, sells, glves, or in any way furnishes to
another person whe is under the age of 18 years any tobacco,
cigarstte, ox c1gar°tte papers, or any other preparatlon of tobaceco;
or any other instrument or paraphernalia that is designed for the
smoking or ingestion of tobacco, products prepared from tobacco, or
any controlled substance, is subject to sither a criminal acticn IOI
s misdemeaznor or to a civil action brought by a city attorney, a
county counsel, or a district attorney, punlshable by a fine of two
nundred dollars ($200) for the first offense, five hundred dollars
(6500) for the second offense, and one thousand dollars {$1,000) for
the third offense.

Notwithstanding Section 1464 or any other prov15lon of law, 25
percent of each c¢ivil and criminal penalty ccllected pursuant to this
subdivision shall be paid to the oifice of the czty attorney, county:
counsel, or district attorney, whoever is respon51ble for bringing
the successful actlon, and 25 percent ¢f 2zch civil and criminal
nenalty collectad pursuant to this subdivision shall be paid to the
city or county for the administration and cost of the comwmunity
service wark component provided in subdivision (b).

Proof that a defendant, or his or her employesz or agent, demanded,
was shown, and reascnably relied upon evidence of majerity shall be:
defensz to any actlon breought pursuant to this subdivision. Evidence

of majority of.-a person is a facsimile of or a reasonable likenéss
of a document issued by a federal, state ‘county, ‘or muniClpal
government, or subdivision or agency thereof, including, but not
limited to, a motor vehicle cperateor's license, a registration
certificate issued under the federal Selectlve Service Act, or an
identification -card lssued to a member of the Armed Forces.

‘For purposes of this section, the person liable for seliing or.
furnishing tobacco products to minors by a tobacco vendlng machlne
shall Be the person authorizing the installation or placement of the
tobacco vending machine upon premises he or she manages or otherwise
¢controls and under circumstances in which he or she has knowledge, or
should otherwise have grounds for knowledge, that the tobacco -
vending machine will be utilizéd by minors.

(b} Every person under the age of 18 years who purchaseg,
receivas, or possessas any tobacco, cigarette, or cigarette papers,
cr any other prﬂparatlon of tobacco, or any other instrumant or
paraphernal;a that is designed for the smoking of tobaccg, products
prepared from tobacco, . or any controlled substance shall, upon
conviction, be punished by a fine of s=venty five dollars ($75) or 30
hours of community service work. i

{c] Every person, firm, or corporatlcn that sells, or deals in
tobacco or any preoaration thereof, shall post conspicudusly and keap
50 pcsted in his, her, or ‘their place of business at each po;nt of
purchase the notice required pursuant to subdivision (b) of Section
22952 of the Business and Professions Code, and any person failing to
do so shall, upon convicticn, be punlshnd by a fine of Iifty dollars
($50) for the first offense, one hundred dollars ($100) for the
second offense, two hundred fifty dollars ($230) for the third
cffense, and five hundred dollars (3500} for the fourth offense and:
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_______ s UL LILS prov1Slon, or.by imprisenmsnt in a
county jall rnot ‘exceading 30 days.

{(d) For purposes of determining the liability of persens, firms,
or corperati éﬁ%ﬁ;ﬂtrOlllng franchises or business operations in

multlpl%ﬁ% for the second and subsequent violations of this
section, individual franchise or buSLness locatlon shall b=

deemed a separate entity. )
(e) It is the Leglslature s intent to regulate thn subject matter
»f this section. As a result, no city, county, or city and county

snall adopt any ordinance or regulation inconsistent with this
section.

:08.1. ({a) Notwithstanding any other provision of law, no person
nall sell, offer for sale, distribute, or import any tobacco product
ommonly referred to as "bidis" or "beedies," unless that tobacco
roduct is sold, offered for sals, or intendsd to bz so0ld in a
nsiness establishment that proh*blts the presence of persons undar
8 years of age on its premises.

(b} For purposes of this section, "bidis" or "peediés" means a
roduct containing tobacco that is wrapped in temburni leaf
diospyros melanoxylon) or tendu leaf (diospyres exculpra).

{c) Any person who violates this section is guilty of a
isciemeancr or subject to a civil action brought by the Attorney .
:neral, a city attorney, county counsel, or district attorney for an-
1junction and a civil penalty of -up to two thousand dollars

12,000} per wviclation. This subdivision does not affect any other
medies available for a vzolatlon of this sectlon

B.2. (a) Every person who sells one of more c1garettes, other:

an .in a sealed and properly labeled package, ls guilty of an
fraction.

{p) "A sealed and properly labeled backage,“ as used in thls

ction, means the original packaging or sanitary wrapping of the
nufacturer or ilmporter which cenforms to federal labeling’
quirements, including the federal warning label.

3.3. (a) & pérson, firm, corperatien, 6r‘business may not
wfacture for sale, di;tribute, sell, or cffer to sell any

jarette, except in a package containing at least 20 cigaretfes

A
:son, firm, corporation,

or business may not manufacture .for sale,.
itribute, sell, or offer to sell any rell-your-own tobacco, except '

a package contalnlng at least 0.60 ocunces of tocbhacco.
(b) Bs used in subdivision (a), “01garette“ means any product that

tains nicotine, is. intended to be burned or heated under ordinary

ditions of use, and consists of, or contains any of, the
lowing:

(1) Any roll of tcbacco wrapped in paper or in any substance not
taining tobacco.
{23 Tobacco, in any form, that 1is funct¢onal in the product, that,

ause oz its appearance, the type of tobacco used in the fi ller,
its packaglng and labellng, ig likely to be cffered to, or
zhased by, consumers as 'a cigarette,

{3} Any roll of tobacceo wrapped in any substance containing

scco which, because of its appsarance, the type of tobaceco used in |
filler, or its packaging and labeling,

or purchased by,
iivision.

is likely to be offered .
consumers as a cigarette described inthis
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* {¢) Any person,.firm, corporation, or business that violates this
section is'liable for an infraction, or in an azction brought by the
attorney General, a district attorney, a county counsel, or a city.

ttorney: for t;ll penalty of two hundred dollars ($200) for the
Llrst v éﬁg ive hundred dollars {$500) for the seccnd
Jlolatlon, and one thousand doTlars (581, 000) for each subsequent act
~opstituting a violation.

308.5. {a) No perscn or business shall sell, leass, rent, or
srovide, or offer to .sell, lease, rent, or otherwise offer to the
sublic or to public establishments in this state, any video gamg
intended for either private use or for use in a2 public establishment
snd intended primarily for use by any perscn under the age of 18
years, Which contains, in its design and in the on-screen
oresentation of the video game, any paid commercial advertisement of .
alcohollc beverage or tobacco product containers or other forms.of
~onsumer packaging, particular brand names, trademarks,. or
copyrighted slogans of alcoholic beverages or tcbacco products.

(b) Rs used in this section, "video game" means any electronic
amusement device that utilizes a computer, mlcroprocessor, or similer
2lectronic circuitry and its own cathode ray tube, or is designed to
me 'used with a teleVlSan sef or a monltor, that lnteracts with the
user of the device. . - .

(c). A violation of this sectlon is a mlsdem=anor

208% ., {2} Except as provided in subdivision {b), every person who
knowingly ‘delivers or causes to be delivered to any residence in this '
state any ftcbacco products unsolicited by any person re51d1ng
therein is guilty of a misdemeanor. . :

tb) It is-a defense to a viclation of this section that the
recipient of the tobacco products is personally known to the
defendant at the time of the delivery.

() The distribution of unsolicited tobacco products to’ re51dences
in violation of this sectieon is a nulsanca within the meanlng of
Section 3473 of the Civil Code. '

(d) Nothing in this section shall be construed to impese any
liability on any employee of the United States Postal Service for

actions performed in the scope of his employment. by the United States
Postal Serv1ce

309, Any proprietor, keeper, manader, conductor, or person having
the contrel of any house ¢f prostitution, or any house or room
reso*tnd to for the purpose of prostitution, who shall admit or ke
any minor of either sex therein; or any parent or guardian of any
such minor, -who shall admit or keep such minor, or sanction, or
connive at the admission, or keeping therecf, intec, or in any such
house, or rocm, shall be guilty of a misdemeanor. '

310. Any minor under the age of 16 vears who visits or attends any
prizefight, cockiight, or place where any prizefight, or cockfight,
is advertised to take place, and any owner, lessee, or proprietor,
or the agent of any owner, lessee, or propristor of any place where
any prizefight or cockfight is advertised or represented to take
place who admits any minor to a place where any prizefight or
cockfight is advertised or represented to take place or who-admits,
sells or gives to any such minor a ticket or other paper by which
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22950. ThlS Division shall be known and may be raferrnd to as the
Stop_Tobacco Access to Kids Enforcement Acht or the STAKE Act.

2295%. The Legislatufe finds and declares that reduéing and .
sventually eliminating the illegal purchase and consumption of

copacco products by minors Is critical to ensuring the long-term

nealth of our state's citizens. Accordingly, California must fully
~omply with faderal regulations, particularly the "Synar Amendment,”
-hat restrict tobacco sales £d minors and . reguire states to

rigorously enforce their laws prohlbltlng the sale and dlStIlbutan
s f tobacco products _o persons undser 18 years of age.

‘2952, On or before July 1, 1895, the State Dbpa Tment of Health
.ervices shall do all of the following:

ta) Establish and develop a program to reduce the availability of
obacco products to persons under 18 years of age through the
nforcement activities autherized by this division.

(b} Establish reguirements that retailers of tobacco products post
snspicuocusly, at each point of purchase, a notice stating that
=1llng tobacco products to anyone under 1E

e e

ycars ol age is illegal
nd subject to penalties. The notice shall alsc state that the law
squires that all persons selling tcbacco products check the

ientification of any purchaser of tobacco products who reasonably
spears to he under 18 years of age. The warning signs shall include
toll-free telephone number to the state department for persons to
s;port unlawful sales of tobacco products to minors,

(c) Provide that primary responsibility for enforcement of thLS
.vision shall be with the state department. 1In carrying out its’
:forcement responsibilities, the state departmﬁnt shall conduct
.ndom, onsite stlng inspections at retail sites and shall enlist the
gistance of persons that are 15 and 16 ysars of age in conducting
2se enforcement activities. The state department may conduct
site sting inspections in response to public complaints or at
tail sites whers violations have previously occurred, and
vestigate 1llegal sales of tobacco products to minors by telephone,
il, or tha Internet. Participation in these enforcement
tivities by a person under 18 years of zge shall not constitute a
slation of subdivisién (b). of Section 308 of the Penal Coda for the
-son under 18 years of age, and the person under 18 years of age

immune from prosecution théreunder, or under any other provision
law prohibiting the purchase of these products by a pgrson under
years of age. ‘

(d) In accordance with Chapter 3.5 (commnnc1ng with Secticn 11340)
Part 1 of Division 3 of Title 2 of the Government Code, the state
;artment shall adopt and publish guidelines for the use of persons

ier 18 years of age in inspections conducted pursuant to
division (c} that shall include, but neot be limited to, all of the
lowing: :

(1} The state departmﬂnt and any local law enforcoment agency -

2r an enforcement delegation contract with the department may use
sons under 18 years of age who are 15 or 16 years of age 1ln random
pactions to determine if sales of cigarettes or other tobacco
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3roducts are being madé to persons under 18 years of. age

(2) A photograph or video recording of the person under is years
~f age s tfgﬁg E{en prior to each inspection or shift of :
-qspeotlzi $§ ained by the department or the local law
snforcement agency under an enforcement delegaticn contract w1th the
ijepartment for purposes of verifying appearances.

{3) The state department or a local law enforcement agency under
in enforcement delegation contract with the department may use video
-acording eguipment when conductlng the inspections to record and
iocument illegal sales or attempted sales.

(4} The perscn under 18 years of age, if QLPStlonﬂd about -his or
ver aga, need not state his or her actual age but shall present a
‘rue and correct identificatién if verbally asked to present it. Any
‘ajlure on the part of the person under 1B years of age to provide
:rue and correct identification, if wverbally asked for it, shall be a
jefensa to any actlon pursuant to this section.

(5) The person under 18 years of age shall be undnr the
supervision of a rﬂgLWarly employad peace officer durlng the
.nspection.

(6] Rll persons. under 18 years of age used in this manner by the
jepartment or a local law enforcement agency under an enforcement
ielegation contract with the degartment shall display the appearancée
>f & person under 18 years of age. It shall be a defense to any
:ction under this division that the person's appearance was not that
vhich could be generally expected of a person under 18 years of age,
inder the actual circumstances prasented to the seller 6f the
:igarettes or other tobaceo products at the time of the alleged
sffense. . ’

“{7) Following. the completlon of the sale, the peace offlC°r
iccompanying the person under 18 years of age shall reepter the
rectall estaplisnment and inform the seller of The random inspection
ind following an attempted sale, the department shall notify the
retail establishment of the inspection,

(8) Failure to comply with the procedures set Fforth in this
;ubdlvlslon shall be a defense to any action brought pursuant to this

ection. .

(e) Be responsi ible for ensuring and report‘ng the state's
compliance with Section 1926 of Title XIX of the federal Public
jealth Service Act (42 U.8.C. 300x-26) and any implementing
regulations adopted in relation thereto by the United States
>epartment of Health and Human Services. A copy of this report shall
>e made available to the Governor and the Legislature,

(f) Provide that any civil penalties imposed pursuant to Section
22958 shall be enforced against the..owner or owners of the retail
>usiness and not the employees of the’ bLSlness

229853, (a) Ekcept as provided in subdivision (b), all moneys
collected as civil penalties pursuant fo this division shall be
jeposited in the State Treasury .to the credit of the Sale of Tobacco
to Minors Control Account that is hereby established: -

(b) Notwithstanding subdivision (a), all. funds collected within ,
any one fiscal year as civil penalties pursuant to this ‘division that
sxceed the surm of three hundred thousand dollars (5300 OOU) shall be
depbsited in the General Fund.

22954. Any cigarette‘or tobacco products’distributor or wholesaler
as defined in Sectiohs 30011 and 30016 of the Revenue and Taxation
Code, and licensed under Article 1 {commencing with Section 30140} of
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e = <+ wu= nevenue and Taxation Code "t T
or Article 3 (commencing with Section 30155) of Chapter 3 of Part 13

of Division 2 of the Revenue and Taxation Code; ‘and any cigarette .
vending machine operator granted a seller's permit under the Sales

and Use Tcggﬁj?iéiég [commencing with Section 6001) of DiviSion.Z
sFf the Re axation Code), shall annually provide to the

State Department of Health Services, the names and addresses of those
sersons to whom they provide tobacce products, including, but not
limited to, dealers as defined in Secticn 30012 of the Revenue and
Taxation Code, for the purpese of ldenLlfylng retailers of tobacco to-
spsure compliance with this divisien.

Cigarstte vending machine operators granted a seller's permlt
inder the 8ales snd Use Tax Law . (Part 1 {commencing with Ssction
5001) of Division 2 of the Revenue and Taxation Code), shall annually
Jrov1d= to the department their name and the address of each :
location where cigarette vending machines are placed, in crder to
:nsure compliance with this division,

. The data provided, pursuant to this section, shall be deemed
:onfidential cfficial information by the department and shall be
Mempt from disclesure under the Callfornla Public Records Act

‘Chapter 3.5 {commencing with Sectlon 6250) cf Division 7 of Tltle 1
F the Government Code)

2955, Agents'of the state department, while conducting enforcement
ctivities pursuant to this division, are peace officers and are .
ubject -to all of the powers and immunities granted to Food and Drug -
ection inspectors pursuant to Section 106500 of the Health and

afety Code in the same manner as are any Food and Drug Section
nzpectoers of the state department.

2956, Bll persons'engaging in the retail sale of tobacco prodﬁcts
12ll check the identification of tobacco purchasers, to establish

e age of the purchaser, if the purchaser reasonably appears to be
der 18 years of age. oo ' )

'957, (a) The staté department may enter into an agreement with
cal law enforcement agencies for delegation of the enforcement of
is ‘division within their local jurisdictions. The contract shall
quire the enforcement activities of the local law enforcement
encies to comply with this division and with all applicable laws
d the guidelines develeoped pursuant to Secticn 22951. i

{b) In cases where enforcement has been delegated to local law
foreement agencies pursuant to this secticn, any enforcement by the
ate départment in thoss jurisdictions shall be coordinated with
2 local law enforcement agencies and the state department may not |
vlicate enforcement activities, so as to result in a duplication of
vil penaltles or assessments under this division.

{c) The state department shall reimburde local law enforcement
:ncies for enforcement costs pursuant to delegation contracts, not

excesd the projected costs to the department for enforcement of

is division in these jurisdictions. Relmbursements shall be made
m the Sale of Tobacco to Minors Control Account

)58. (a) The state department may assess civil penalties.against
s perscn, firm, or corporation that sells, gives, or in any way
‘nishes to another pesrson who is under the age of 18 yesrs, any
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cobacco, Clgarette, Or CLlUEISLle pPdpels, 0L dlly ULled LUS0L Wisile wa
Jaraphernal a that is designed for the smoking or ingestion of
-ocbacco, products prepared from tobacco, or any controlled substance,.
sccord] aé§ =¥ fcllowxng schedule: (1) a civil penalty of from
TwWo huiﬂ ?3 ars {(5200) to three hundred dollars ($300) for the
first violatien, (2) a civil penalty of from six hundred dellars
{$600) to nine hundred dollars ($900) for the seccnd violation within
y five-year period,  (3) a civil penalty of from one thousand two
wundred dollars ($1,200} to one thousand eight hundred dollars

151, 800) for a third viclation within a five-year period, ({4) a civil
>enalty of from three thousand dollars (53,000) to four thousand
iollars .($4;000) for a fourth violation within a five-year period, or-
{5) a civil penalty of from five thousand dollars (§5, 000} to six ‘
chousand dellars ($6,000) for a fifth or subsequent violation wzthln
1 five- year period.

(b)) The state department shall assess Denaltlns in accordance with
the schedule set forth in subdivision ({a) agalnst any perseon, firm,
ar corporation that sells, offers for sale, or distributes tobacco
sroducts from a cigarette or tobacco products vending machine, or any
serson, tirm, or corporation that leases, furnishes, or Services"
these machines in violation of Section 22560.

(c) ‘The state department shall assess penalties in accordance’ with -
“he schedule set forth in subd1v151on (a) agalnst any person, firm,
ox corooratlcn that advertises or causes to be advertised any tobaceco

asroduct on any outdoor billbecard in violation of Section 22961,

{4y If a civil penalty has been assessed pursuant to this section
against any .perscn, firm, or corporation for a single, spacific
violation of this division, the parson, firm, or corporation shall
not be prosecuted under Section 308 of the Penal Code for a viclation
based on the same facts or specific lncident for 'which the civil
zonalty was 2ssessed, IFf any person. firm, “or corporaticen has been
prosecuted for a single, specific violation of Section 308 of the
Penal Code,. the person, firm, or corporaticn shall not be assessed a
civil penalty under this section based on the same facts or specific
ineident upon which the prosecutlon under Section 308 of the Penal
Code was based. :

(e}, (1) In the case of a corpotatlon or business thh more. than
one retail location, to. determlne the number of accumulated
vtclat1ons for purposes of the penalty schedule set forth in
subdivision {(a), violations of this division by one retail location
shall not be accumulated against other retall locatlons of that same
corporatlon or business. :

{2) In the case of a retail locatlon that operates. pursuant to a
franchise as defined in Section 20001, violations of this divisioen
accumulated and assessed against a prior owner of a single franchise
location shall not be accumulated against a new owner of the same
single franchise location for pu*pn=°s of the penalty schedule set
forth in subdivision {a).

(f) Proceedlngs under this section shall be conducted in
accordance with Section 100371 of the Health and Safety Code. .

229259, (a) The sum of two mllllon dollars (52,000,000) shall ba
transferrad annually from the porticn of the federal Substance Ebuse
Prevention .and Treatment block grant moneys allocated to the State
Department of Alcohel and Drug Programs for administrative purposes
related to substance abuse programs, to the Sale of Tobacco to Minors
Control REccount. -
(b) .Upon appropriztion by the L=glslature, moneys in the Sale of
Tebzcco to Minors Contrel Account shall be exoended by the state
O=Dartm°nt to admlnlster and enforce thls division.

E- -‘_
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éjgéol (2) Except as prov1dnd in subdivision (b}, no clgarette or

tobacco q §9 all be sold, offered for sale, or distributed from '
a vend1£§ EYe)

e or appliance, or any other coin or token operated
mechanmcal device designed or used for vending purposes, including,
put not limited to, machines’ or.deviges that use remotes control
locking mechanisms. - . - _ .

{(p) {1} Commencing uanua*y 1, 1586, cigarette or tobacco product
zending machines or appliantes may be located at least 15 feet away
from the entrance of a premise issued an on- sal= public DrémJSQS'
license as defined in Section 23039 by the Depa*tment of Alcohollc
3everage Control to sell alccholic beverages,

(2) Bs used- in this subdivision ."at least 15 feet away from the

ntrance” means w1Lh1n the premises of the 11c=nsed nstabllshmnnt and .

ot outside those premises.

{c). This section and subdivision (p) of Section 22958 set forth
Animum state restrictions on the séle'of cigarettes or ftobacco
roducts from vending machines or devicés and ‘do not preempt or
therwise prohibit the adeption of a local standard that further
sstricts access to and reduces the availability of cigarette or
sbaceco products from vending machings or devices or that imposes a
smplete ban on the sale of cigarettes or tobacco products from
andﬂng machines or devices. A local standard that further restrlcts
r imposes a complete ban on the sale of cigarettes or tobacco
zoducts from vending machines or devices shall control in the event

Z an inconsistency between this section and a local standard

‘961, {a) No person, firm, corporation, partnership, cr o
‘ganization ghall adveriise or cause to be advertised any tobacco

‘oducts on any outdoor billboard located within 1,000 feet of any:
blic or private elementary school, junlor high. school, or hlgh
hool, or public playground.

(b} This secticn sets forth mlnlmum state restrlctlons on the
vertisement of any tobacco products on outdoor billboards near
hools and public playgrounds and does not preempt or otherwise
shibit the adoption of a local standard that imposes a more
strictive or complete ban on billboard advertising or on
cacco-related billboard advertising. A local standard that lmposes
aore restrictive or complete ban on billboard adve*tLSLng Qr on
>acco-related billboard advertising shall contrel in the event of
s/ inconsistency betwnen this section and a local standard.

(c) This section shall not be construed to prohibit the display of -
wessage or advertisement  opposing the use of tobacco products.
rever, th1s subd1v151on shall not be construed to permit an
‘ertisement promoting the use of. tobacce products by including a '

sage opposing-the use of tobacco products within tnat
ertisement.

62. (a) For erDoses of ths s=ctlon,
following meanings:

(1) "Self-service display” means the open display of tobacco '
ducts or tobacco paraphernalia in a manner that is- accessible to

general public.without the a2ssistance of the retailer or employee
“he retziler.

(2}
15,

the following terms have

"Tobacco Darabhe:ﬁalla" means c1ga*ett° PADEIS Of Wrappers,
holders of smoking materials of all types, cigarette rolling

1ines, or cther instruments or things designed for the smoking or
:stion of tobacco products.

/Fwrovw leginfo.ca.gov/cgi-bin/wais géte?WAlSdo cID=64349111903+1+0+0& W AlSaction=retrieve

T = e

41412005



'(3) "Tobacco product"” means any product containing teobacco leaf,
inelueding, but. not limited to, cigarettes, cigars, pipe tobacco,
snuff, chewing tobacce, dlpplng tobacco, bidis, or any other
,reparatl a cC.

(4) "Tobacco store" means a retall business that meets all of the
npillowing reguirements: .

(A} Primarily sells tobacco products .

{B) Generates more than 60 parcent of its gross revenues annually
srom the sale of tobacco products and tobacco paraphernalia.

(C) Does not permit any person under 18 years of age to be present
sr enter the premises at any time, unless accompanied by the person' -

3 parent -or legal guardian, as defined in Sectiocn 6303 of the Famlly
,ode

{D) Does not sell a1CDhOllC beverages or food for consumptlon on
sne prenmises.

(b} Except as permitted in SublelSlon (b} of Section 22960, it is
anlawinl for a person engagsd in the retail sale of tobacce products
o sell, offer for sale, or display for sale any tecbacco product or
-obacco paraphernalia by self-service display. A person who violates
shis section is subject to those civil penalties spec1f1ed in the
schedule in subdivision (a} ‘of Sectionm. 22358, ‘

{o) Subd;v15103 {b) shall not apply to ths dlsplay in a tobacco
store of cigars, pipe tobacco, snuff, chewing tobacco, or dipping
—obacco, provided that in the case of cigars they are generally not
sold or offered for sale in a sealed package of the manufacturer or.
lmporter containing lass than six cigars. In any enforcement action
3rcugnt pursuant to this division, the retail business that displays
any of the items described in this subdivision in a self-service
display shall have the burden of proving that it quallfles for the
=xemp+lon established in this subdivision. .

+{d) . The Attorney General, a city attorney, a county counsel, or a
district attorney may bring a civil action to enforce this section.

(e} This section doses not. preempt or otherwise prohibit the
adoption of a local standard that imposes greater restrictions on the
access to tchbacco products than ths restrictions imposed by this
section. To the extent that there is an inconsistency betweéen this
section and a local standard that imposes greater restrictions on the
access to tobacco products, the greater restriction on the access to .
tobacco products in the local standard shall prevail.

22963. la) The distribution or: sale of tobacco products dlrectly or
indirectly to any person under the age of 1B years through the
United States Postal Service or through any other public  or private
peostal or package delivery service at locations, including, but not
limited to, publlc mailboxes and mailbox stores, is prohibited. )

. {b) Any person selling or dlstrlbutlng tobacco products dlrectly
to. 2 consumer in the state through the United States Postal Service
or by any other public or private postal or package delivery service,
including orders placed by mail, telepheone, facsimile transmLSSLOn,
cr .the Internet, shall comply with the followxng provisions: )

{1} (&) Before enrolling a person as a customsr or distributing or
selling the tobacco product through any of these means, the
distributor or seller shall verify that the purchaser is 18 years of
age or older. The distributor or seller shall attempt to match the
name, address, and date of birth provided by the customsr o
information contained in records in a databass of individuals whose
age has been vearified to be 18 years or older by refsrence to an
appropriate database of government records kespt by the distributor, a
direct marketing firm, or any other entity. The distributor or
seller shall also verify that the billing address on the check or
credit card offersd for Dayment by the purchaser matches the aodreSs
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() L1f the dlstrlbutor or. seller is unable to verify’ that the
purchaser is 18 yaazs, ¢f age or older pursuant to subparagraph (A),
he or she sha‘l I Qﬂl e the customer to submit an age-verification
kit’ COnSlSti; 3@ testatlon signed by the ‘customer that he or
she is 18 yedrs of age or older and a copy of a valid form of
jovernment identification. For the purposes of this section, a valid
form of govnrnment identification includes a driver's license, state
identification card, passport, an official.naturalization or :
mmigration document, such as an alien registration receipt card
‘mommenly known as a "green card”) or an immigrant visa, or military-
dentification. The distributor or seller shall alsoc verify that the
illing address on the check or credit card provided by the consumer
.atches the address listed in the form of government identification

{2) The distributor or seller shall impese a two-cartoen minimum on
ach order of cigzrettes, and shall reguire payment for the purchase

f any tobacco product to be made by personal check of the purchaser

r the purchaser's credit card.. No monesy order or cash payment

nall be received or permitted. The distributor or seller shall

abmit to each credit card acquiring company with which it has credit
ard sales identification information in a&n appropriate form and

srmat so that the words "fobacco product” may be printed in the .
irchaser's credit card statement when az purchase of a bobacco ’
coduct is made by credit card payment.

{3) The distributor or seller shall make a telephone call after 5
‘m. - to the purchaser confirming the order prior to shipping the
sbaceco products. The telephone call may be a person~to-person call
> a recorded meSsage. The distributox or seller is not reguired to

,eak directly with a person and may leave a message on an answering
.chine or by voice mail.

{4} The distributor or seller shall deliver the tobacco product to

e purchaser's verified biliing address on the check or credit card
ed for payment. No delivery described under this section shall be
rmitted tor any post office box. ~ - _
(e} Notwithstanding subdivisions (a} and (b), if a distributor or
ller complies with all of the requirements of this section and 2
nor obtains a tobacco product by any of the means described in

bdivisicen (b), the seller or dlstrlbutor is not in wviepla

+ion of
is section.

{d) For the purposes of the enforcement of thls ‘section pursuant
‘Section 22958, the acts of the United States Postazl Service or
1er common carrier when engaged in the business of transporting and
Livering packages for others, and the acts of a person, whether '
npensated or hot, who transports or delivers a package for another
cson without any reason to know of the. package's contents, are not
~awful and are not subject to civil penalties :
{e) (1) .For the purposes of this section, a "distributor® is any
sson ‘or entity, within or outside the state, who agrees to
stribute-tobacco products to a customer within the state. The

ted Steates Postel Serwvice or any other“publlc or private postal or

‘kage delivery scrv1ce are not distributors within the meanlng of
s sgection.

{2) For the purpose of thws snctlon, a‘"seller"-ls any person or

ity, within or outside the state, who agrees to sall tobacco

ducts t¢ 3 customer within the state.. The United States Postal .

vice or any other public or private postal or package delivery
vice are not sellers within the meaning of this section.

3) For the purpose of this section, a "carton" is a package or
tainer that contains 200 cigarettes.

f} A district attorney, city attorney, or the Attorney Ganeral
assess cilvil penalties against any persocn,

) firm, coi'po_ation-, or
ar entit that viclates this secti‘on,
y

according to the Ffollowing
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schedule!d )

(1) A c1v11 penalty of not less than cne thousand dollars ($1, OOD]
and- not more than two’ thousand dollars {2, 000) for the first
crlolatloﬁqg -

{2} I penalty of not less ‘than two thousand flve hundred
iollars ($2,500) and not more than three thousand flve hundred
ictlars ($3,500) for -the second violation.

(3} A civil penalty of not less than four thousand dollars
i54,000) and not more than five thousand dollars (5$5,000) for the
-hird violation within a five-year period, . ' .

{4) A civil penalty of not.less than five thonsand five hundred
jollars ($5, 500)_and not more than six thousand five hundred dollars
'$6,500) for the fourth violation within a five-year period.

(5) A civil penalty of ten thousand dollars ($10,000) for a fifth

yr subssquent violation W¢thln a fiveryear pe*lad
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BUSINESS AND PROFESSIONS CODE
SECTION 22970-22971.4

000402

22870. This division shall be known as and may be cited as the
cigarette and Tobacco Products Licensing Act of 2003.

»2070.1. The Legislature finds and declares all of the following:

{a} The State of Califernia has enacted excise taxes on the
iistribution of cigareftes and tobacco products to provide iunding .
‘sr local and state prograns, 1ncluaing health services,: antismoking.-
:ampaigns, cancer research, and education programs.

(b} Tax revenues have declined by hundreds of nillions of dollars -
oy year due, in part, to unlawful distributions ‘and untaxed sales of
‘igarettes and tobacco products conducted by organized crime
yndicates, street gangs, and international terrorist groups. .

(c) The enforcement of California's cigaréette and tobacco products
ax laws is necessary_to collect millions of dollars in lost tax
avenues each year. . .

{d) The licensing of: manuiaciurers, importe:s, wholesalers,
istributors, and retailers will help stem the tide of untaxed ‘
istributions and illegal sales of cigarettes and tobacco products.

2970.2. The board shall administer a statewlds program o Licemnse
anufacturers, imparters, distributors, wholesalers, and retailers of
igarettes and tobacco products.

2870.3. The board may create a Tobaccoe Tax Compliance Task Force
»r the purpose of advising the beard on cigarstte and tobaaco.
roducts tax compliance issues that may include, but not be limited
3y reprasentatives from the folTOWing

(a) The board.

(b)Y The office of the Attorney General.

{c) The Tranchise Tax Bozrd.

{d) The Department of Alccholic Beverage Control.

(e} The State Department of Hsalth Ssxrvices.

“(f) Federal agﬂnCLES necessary ‘to coordinate programs to combat
bacce tax evasion, smuggling, and counterfeiti

(g} One person from each of the categories of persors reauired by.
is division to have a license.

(h) Other states engaged -in tobacco tax compliance efforts

(1) Local law enforcement agencies.

371. For purposes of this division, the following terms shall
ve the following meanings:
. {a) "Board" means the State Board: of Ecualization
{p) "Importer" means an importer as defined in :cc;icn 30019 of
2 Revenue and Taxation Code.
{c) "Distributor" mesans a2 distributor as defined in Section 30011
the Revesnue and Taxation Code.

{d) "Manuiactursr" means a manufacturer of cigarettes sold in this
ite, ‘ ‘ '

v
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(e) TReELdllerT MEans a paer3soll wio engages 1N TNas sLdaite 1n wne . %
sale of ctﬁ@kg§3€§ or tobacce products directly to the public from a
retail Retailer jncludes a person who operates vending
nachlnes from which cigarettes ox tobacco products are sold in thlS

tate.

. {£) "Retail location” eans poth of the following.

(1) Any building from which c1garettes or tobacco products are
sold at retail.

(2) A vending machlne ‘ ‘ o

{g) -"Wholesaler" means a wholesaler as defined in Section 30016 of
-he Revenue and Taxztion Code. :

(h) "Cigarette" means a cigarette as defined in Sectlon 30003 of
-he Revenue and Taxation Code. :

{i) "License" means a license lssued by the board purSLant to thls
iivision. :

(3) "Licensze" means any person holdlng a licenss 1ssued by the
soard pursuant to this divisien.

{k} "Sale" or: "sold" means a sale as defined in Sectlon 30006 of
-he Revenue and Taxation Code.

(1) "Tobaceco products” means tobacco products-as defined in
subdivision (k) of Section 30121 and subdivision (b) of Section
30131.1 of the Revenue and Taxation Code.

(m) "Unstamped package of cigarettes" means a package of
‘1oarettes that does not bear a tax stamp as regquired under Part 13
{commencing with Section 30001} of Division 2 of the Revenue and
laxation Code, including a package of cigarettes that bears a tax
stamp of another state or taxing jurisdicticn, a package of
tigarettfes that bears a counterfeit tax stamp, or a stamped or
instamped package of clgaret as that_is marked "Not Ior sale in the -
Inited S+ates ;

. {n} "Ferson" means a person as defined 1n Section 30010 of the
Revenue and Taxation Code. :

‘(o) "Package of cigarettes™ means a package as defined in Section
30015 of the Revenue and Taxation Ceode.

(pf (1) "Control",or "controlllng" means possessron, direﬂt oxr
indirect,. of the power:

{B) To vote 25 percent or more of any class of the votrng
securities issued by a ‘person.

(B) To direct or cause the direction of the management and
solicies of a person, whether through the ownership of voting
securities, by contract (other than a commercial contract for goods
>r nonmanagement services), or otherwise provided; however, no .
1'ncij_vj_c‘im.xal shall be deemed to control a person solely on account of
seing a director, officer, or employee of ‘such person. )

(2) For purpcses of subparagraph (B) of this subdivision, a person
who, directly or indirectly, owns, controls, holds, with the power '
o vote, or holds proxies representing 10 percent or more of the then
outstanding vating securities 1ssu=d by another person, is presumed
to control such _other person. i

{3) For purpocses of this lelSlon, the board may determﬂne whether
a person in fact controls another person.

(g) "Law enforcement agency" means a sherlff a pollee department,
or a cxty, county, or city and county agency or department
designated by the’ governing body of that agency to enforce this
chapter or to enforce 1ocal smoking and tobacco: ordlnances and'
regulations.. : :

{r} "Brand famlﬁy" has the same meaning as that term is defined in
paragraph (2) of subdivision ({(a) of Section 30165.1 of the Revenue
and Taxaticn Code. ) : ‘

22971.1. Commencing January 1, 2006, the Bursau of State Rudits
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i iee = pessuviweuce audit of the licensing and enforcement
prov1s;ons,of this division,. and shall report its flndlngs to the

boardi and the Legislature by July'1, 2005 The repert shall include,

but neot be limited to:
(a) The ac sts of the program, :
(b} ’!'h alggqaddltlonal revenue generated by the program o
compared to the .period befores its, wmolemnntatlon
{c) Tax compliance rates. .
{d) The costs of enforcement at the varying lavels,
{2} The appropriateness of penalties assessed in this d1v1510n
(f) The overa1l effectiveness of enforcement programs.

22671.2.  The board shall administer and enforce . the provisions of
:nis division and may prescribe, adopt, and enforce rules and

regulations relaulng to the administration and, enfo*cembnt of this
ﬂlVls1cn ' :

'2871.3. VNothing in this division preempts or supersedes any.lbcal'

.obacco control law other than those related to the collection of -

‘tate taxes. Local licensing laws may provide .for the suspension or
evocation of the local license for any v;olatlon of a state tobacco

ontrol law

2971.4. No person is subject to the reguirements of this division
£ that person is exempt from regulation under the United States
onstitution, the laws of the United 3tates, or the California
onstitution. ' : )
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BUSIMNESS AND PROFESSIONS CODE
SEC’I‘ION 42972 -22974. B

000405_ 

22972' . {a), Commencing June 30, 2004, a retailer shall-have in placge
and malntaln a license to engages in the sale of cigarettes or
tobacco products B rEraller that owns or controls more than one
retail location shall cobtain a separate license for each retail
iocation, but may submit a single applicadtion for thoss licenses.

{(b) The retailer shall conspicuocusly display the license at each
retail location in a manner visible teo the public.

{c) A license is not-assignable or transferable. "A person who
sbtains a license as a retailer who ceases to do business as
Dpecwrlnd in the llcense, or who never commenced business, or whese
license is SLspnnded or revoked, shall 1mmed1ately surrender the
license to the board.

(@) A license shall bn va11d for ‘a lZ-month porlcd and sha1l be
—ennwed annually . .

22972.1. - {a) Notwithstanding Section 22972 or Section 22973, the
board may issue to- a retailer a temporary license with a scheduled
expiration date, as determined by the board, that cccurs on or before
September 30, 2004. '

(b} A temporary license issued pursuant to thlS section shall be
automatically terminated upon the board's issuance of a llcense
pursuant to Section 22873.1,

{e} A temporary license issued pursuant to this sectlon is subject
+to the same suspension, revocation, and forfeiture provisions that
apply to licenses issued by the board pursuant to Section 22973.1.

22973, (a) An application for a license shall be filed on or before
rpril 15, 2004, on-a form prescrrbed by the board and shall include
the follow;ng

{1) The name, address, and telephone number of tbe appllcant

(2} The business name, address, and telephone number of each
retail location. For applicants whe contrel mere than one retail
location, an address for receipt of correspendence or notices from
the board, such as' a headgquarters or corporate office of the
retailer, shall 2lso be included on the application and listed on the.
license. Cltatlons issued to licensees shall be forwardnd to all
addressees on the license. )

{3} B statement by the applicant afflrmlng that the annllcant has
not been convicted of a fzlony and has not viclated and will not
violate or .cause or permit to bé violated any of the provisions of
this division cor any rule of the beoard applicable to the applicant or
pertaining to the manufacture, sale, or distribution of cigarettes
or tobacco products. If the applicant is unable to affirm this
statement, the application shall contain a statement by the applicant
of the nature of any viclation ¢r the reasons that will prevent t{he
applicant from complylng with the requrrembnts with respect to the

statement. :

(4) If any other licenses or pcrmwts nave been 1ssu=d by the board
or the Department of Rlcoholic Beverage Control to the appllcant,
the license ox permlt number of such licenses or permits then in
effect.

{3) A statemsnt by the alelcant that the centents of the
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________ sy pelsSOn Who Signs a
statnment.@ursuant to this subdivision that asserts the fruth of any

material matter that he or she knows to be false is guilty of a
misdemeanor punlshable by imprisenment of up to cne year in the
county jall, or a fine of not more than one thousand dollars
(81,000}, ori53i2l£§¥3 imprisonment and the fine.

(&) The of the applicant. :

(7} Any other information the beoard may require.

(p) The board'may investigate to determine the truthfulness and
zompletensss of the information provided in the application. The
spard may, issue & license without further investigation to an
:pplicant for a retail location if the applicant holds a valid '
license from the D=partment of Alcoholic anerage Control for that
same location.

(c) The bozrd shall provide slectronic means for aDDllcaan to
jownload and submit applications.

(d} (1) A one-time license fee of one hundred dollars (5100}
2 submitted with each application.. An applicant that owns or
ontrols mare than one retail location shall obtain a separate
icense for each retail location, but may submit a single appllcatlon
‘or. these licenses with a one-time license fee of one hundred
olliars {5100) per location,. .
{2) The one-time fee reaulrad by thls subdivision does not apply

o an applicaticn for renewal of a license for a retail location fo*
hich the cne-time license fee has already been paid.

shall

2973.1. (aflThe bdard shall issue a license to a retéiler 2pon

sceipt of a completed application and payment of the feesg prescrlbed

a Sectlon 22973, unless any of the followlng applv:

(1Y The' retailer, or if the retailer is not an individual, any
arson controlling the retailer, has prev1ously been issued a license
12t is suspended or revoked by the board for vlolatlon of any of
1e provisions of -this division.

(2) The application is for a license or renewal of a2 license for a
:£tail location that is the same retail location as that of a
:tailer whose license was revoked or is subject to revocatlon
'Oceedlngs for vmolatlon of any of the provx51ons of this lelSlon,
tless:

{A) If has been more than five years since 2 prev1cus license for
e retail location was revcked.

{B) The person applylng for the license provides the board wmth
cumentation demonstrating that the applicant has acquired or is
:)quiring the premises or business in an.arm's length transaction.

r purposes of this section, an "arm's length transaction” is
fined as a sale in-good faith and for valuzble consideration that
flects the fair market value in the.open market between two
formed and willing parties, neither under any compulsion to
rticipate in the transaction. A sale betweesn rglatives,'related
mpanies or partners, or a sale for the primary purpose of avoiding
a effect of the violations of this division that occurred at the
tail- location, is presumed not to be made at "arm's length. "

{(3) The retailer, or if the. retailer is not an 1ndlvldual, any
rson cantrolllng the retailer, has been convicted of a felony -
rsuant to Snctlon 30473 or 30480 of the Revenue and Taxzation Coda,

{4 Thn ratallﬂr do=s not possess all requlrﬂd permits or llcensas
Juired under the Ravenue and Taxation Code.

{(b) (1) &ny r=tailer who ig denied a license may p=t1t10n for a
letermination of the board's denial of the license within 30 days
ter service upon that retailer of the notica of th2 denizl of ths
zenge, If a petitioen for reédetermination is not filed within thn
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sy-aay U:U.U.ﬂ,UJxe QeLeImiNation CI denial Decomes Ilnal at toe
=yp1ra+lqn of the 30-day period.

(2} Every petition -for redetermination shall be in erulng and .
shall state the specific grounds upon which the petition is founded.
u:e'petition'may be amended to state additional grounds at anytime
s»ior to the date on which the board issues its order or decision
jpon the petition for redetermination.

(3) If the petltlon for redstermination is Llled Wlthln thr= 30- day
yeriocd, the board shall reconsider the determination of the denial
.nd, if the retailer has so reqguested in the petition, shall grant
‘he retailer an orzl hesaring and shall give the retailer at least 10
iays' notice of the time and place of the hearing. The board may
rontinue the hearing from time to time as may be necessary.

{4) The order or decision of the board upon a petition for
edetermwnatlon bzcomes final 30 days after malllng of notice
hereof.

(%) Any notice reguired by this 5ubd1v1510n shall be sarved
iersonally or by mail. .If by mail, the notice shall be placed in a
‘ealed envelope, with postage pald, addressed to the retailer at the
ddress as it appears in the records of the board. The giving of
otice shall be deemed compiete at the time of deposit of the notice
nn the United States'Post Office, or a mailbox, subpost offlce,
wubstation or mail chute oxr other facility regularly maintainesd or
rovided by the United States Postzl Service, without extension of
ime for any reasont. In lieu of mailing, a notice may be served
arsonally by delivering to the person to be served and service shall
e deemed complete at the time of such delivery. .Personal service
o a corporation may be made by delivery of a notice to any person
lesignated in the Code of Civil Procedure to be served for the .
orporation with summons and complaint in‘a civil action.

2973.2; The board shall, upon reguest, provide to the State
iepartment of Health Services, the office of the Attorney General, a
aw enforcement agency, and any agency authorized to enforce local
.obacco control ordinances, access to the board's database of"
icenses issued to retailers within the jurisdiction of that agency
r law enforcement agency. The agencies authorized by this section
‘0 access the board's database shall only access and use the board's
latabase for purposes of enforcing teobacece control laws and shall
«dhere to all state laws, pelicies, and regulations pertaining to the
rotection of persenal information and individual privacy.

12974, A retdiler shall retain purchase invoices that mest the
‘equirements set forth in Section 22878.4 for all cigarettes or
:obacco products the retailer purchased for a period of four years.
'he records shall be kept at the retail location for at least one
rear after the purchase. Inveoices shall be made available upon
‘equest during normal business hours for review inspaction and
:opying by the board or by a law enforcement agency. Any retailer
‘ound in violation of these reguirements or any person who fails,
refuses, or neglects to retain or make available invoices for
.nspection and copying in accordance with this section shall bs
subject to penalties pursuant to Section 22881.

22974.3. (a) Notw1thstand1no any other provision of this division,
ipon discovery by the beard or a law enforcement agen ‘E
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-etail sale of an unstamped package of c1cra*‘ettes, the board or the

.aw ehforcemaﬁt'agency shall be auvthorized to seize urstamped
yackages of cligarettes at the retail, or any other person's location.
any cigarettes s ized by a law enforcement agency shall be
.allvnredgﬂa(l ard, or its deslgnne, within sswven days, unless
he cigar will be destroyed by that law enforcement agency, or -
nless the cigarettes are otherwise required to be used as evidencas
n an administrative, criminal, or civil .proceeding, or as part of an
ngoing law enforcement operation. Any cigarettes seized by the
oard or delivered to the board by a law enforcement agency shall be
semed forfeited and the board shall comply with procedures set forth
n Part 13 (comﬁencing'with Section 30438) of Division 2 of Chapter
.5 of the Revenue and Taxation Code. 1In addition to the inventory’
£ unstamped Daﬁkagas of cigarettes of a retailer or of any other
arson that is subiect to forfeiture and seizure, the possession,
corage, ownership, or retail sales of unstamped packages of
igarettes by a retailer or other person, as applicable, shall
snstitute a8 misdemeanor punishable by the following actions:
{1) A first violation involving seizure of a total quantity of

:58 than 20 packages of unstamped cigarettes shall be a misdemeanor
inishable by a fine of one thousand dollars (51,000)

st to exceed one year in a county jail,
wprisonment.

or imprisonment
or both the fire and

{2} B second violation thhxn five years invelwving a seizure of =
tal guantity of less than 20 packages of unstamped cagarettes shall
: a misdemeanor punishable by a fine of not less than two thousand
'llars ($2,000) but not to exceed five thousand dellars (55,000} or
wprisonment not to exceed one year in a county jail, or both. the

ne and imprisonment, and shall also result in the revocation of the
cense.

{3) B first wviolation involving seizure of a total gquantity of 20
ckages of unstamped cigaretfies or more shall be a misdemeanor -
nishable by a fine of two thousand dollars (52,000) ox lmprlsonment
t to exceed one year in a county jall or both the fine and -
prisonment. ‘

{(4) A second v1olatlon within five years anOIV1ng seizure of a
antity of 20 packages of unstamped cigarettes or more shall be a
sdemeanor punishable by a fine of not less than five thousand
llars ($5,000) but not to exceed flfty thousand dollars (850, 000)

imprisonment not to exceed one year in a county jail, or both the
ne and 1mprlsonment, and shall also result in the revocation of the
-ense. '

(b} Upon dlscovery by the boaxd or a law enforccmﬂnt agency that a
zailer or any other person possesses, stores, owns, or has made a
cail sale of tobaceo products on which tax is due but has not been
id to the board, the bdard or law enforcement agency -is authorized

seize such tobacce products at the retail, or any other person's
Any tobacco products seized by a law enforcement agency

zation.
111 be delivered to the board, or its designee, within ssven days,

.ess5 otherwise required to be used as evidence in an

1inistrative, criminal, or civil proceeding, or a3 part of an-

joing law enforcement operation. Any -tobacce products seized by

: board or delivered to the board by a law enforcement agency shall
deemed forfeited and the board shall comply with procedures set

‘th in Part 13 (commencing with Section 30436) of Division 2 of

:pter 7.5°of the Revenue and Taxation Code. It shall be presumed .
.t tax has not bzen paid to the board on zll tobacce products in

: possession of a retailer or of any other persen until the "

‘trary 1s =stablished by a proof of payment to the beard or by a

‘chase invoice that shows that the retziler or other person, as

licable, paid the tax included purchase price to a licensed
tributor, wholasaler, ~manufacturer, or lmportnr as described in

" //Www 1egmf0 ca.govicgi- bm/waxscrate'?WAISdocID 80551 l378+9+0T0&WAlSact10n—remeve '
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sectio The purdan of proof that tax has been paid on
tobatcz)ékbdﬁctgashall be upon the retailer or the other person,. as
app14cable, in possession thereof. Possession of untaxed +obacoo
sroducts. on which tax is due but has not been paid as reguired is a
siolation of this division and subjects the retailer or other pErson,
15 aopllcable, to the actions descrlbed in Sect;on 22981,

»2674.4. The board shall revoke the license, pursuant to the.
grovisions'anplicab1e to the revocation of a license as get forth in
saction 30148 of the Revenue and Taxatlon Code, of any ret eller or
iny person contrelling the retailer that has:

(a) Been convicted of a felony pursuant to Sectlon 30473 QT 30480
;£ the Revenue and Taxat:.on Code.

{b) Had any permit or license revoked under any prov15;on of the
levenue and Taxation Code.

'2574.5. . Bny retailer whe fails to display a license as'reﬁuired in
jection 22872 shall, in addition to any other applicable penalty, be
able for a penalty of five hundred dollars {$500).

2974 7. In addition to any ‘other c1v11 or crlmlnal penalty
yrovided by law, ‘upon a finding that a retailer has violated any
srovision of this division, the board may take the following actions:

irst offense, the board may revoke ox
suspend the llcense or llcenses of the retailer pursuant to the
irocedures applicable to the revocation of a license set forth in
iection 30148 of the Revenue ‘and Taxation Cede.

{b) In the case of a second or any subsaquent offense, in addition~
0 the action authofized under eubdivision (2), the board may impcse
t ©ivil penalty in an amount not to exceed the greater of either of
‘he followmng

1) Five ti mes the reeall value of ehe seized c1garettes or
:cbacco products.

(2) Five thOLsand dcllars ($5,000).

12974.8. {a) (1) The board shall take actien against a retailer,
:onvicted of a violation of either the Stake Act (Division 8.5
‘commencing with Section 22950). or Section 308 of the Penal Coda,
iccording to the schedule set forth in subdivisicn’ (b).

{2) Convictions of viglaticns by a retailer at one retgil ldcaticn
1ay not be accumulated against other locatlons of that same
retailer.

(3) Convictions of viclations accumulated against a pricr retail
>wner at a licensed location may not be accumulated agalnst a new
retail owner at the same retail location.

(4} Prior to suspending or revoking a retailer's llcense to s=11
:igarette and tobacco products, the board shall notify the retailer.
fThe notice shall include instructions for appealing the license
suspansion or revocation,

_{b} (1} Upon the flrst COﬁVlCthH of a viclation of either the
3TRKE Act (Division 8.5 {commencing .with Section 22950) or Section
308 of the Penal Code, the retailsr shall receive a warning letter
from the board that delineates the circumstances under which a
*et31l=r 5 license may by suspended or revoked and the zamount of time

attp: //www ieglnfo ca.gov/cgi- bm]walsgate'?WAISdocID 80331l378+9TO+O&WAISact10n—remeve
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Ciio amwense= may pe. Suspended or reveked. . The retailer and its
amployeegeshall receive training on tecbacco control laws from the
Department of Health Services upon a first conviction. - .

Co(2) Upond’:ﬂz)gimmccnvn_ctlon of a violation of either the STRKE
Act (Divisi encing with Secticn 22950)) or Section 308 of
the Pnnal Coda within 12 months, the retailer shall be subject to a
fine of five hundred dollars ($500).

{3) Upon the third conviction cf a vioclation of either the STAKE
1=t (Divisien 8.5 (commencing with Section 22950)) or Section 308 cof
-he Penal Cede within 12 menths, the retailer shall be subject to a
*ine of one thousand dollars {£1,000).

(4) Upon the fourth to the seventh conviction of a viclation of
:ither the STAKE Act (Dlv;slon 8.5 (commencing with Sectlon 22950)}
) Section 308 of the Penal Code within. 12 months, the bhoard shall
suspend the retailer's license o sell cigarette and tobacco producis
‘or 20 days.

{5) Upon the eighth conv1ctlon Df a v101atlon of the STAKE Act
Division B.5 (commencing with Section 22950) or Section 308 of the
enal Code within 24 months, the board shall revoke .the retailer's
icense to s2ll cigarette and tobaccoe products. .

{c) The decision of the board to suspend or revoke the retaLWer 5
icense may be appealed to the board within 30 days after the notice

F=

£ suspension or revocation. Pll appeals shall be submlgted in
riting.

~ {d)} The board's authority to take action agalnst retallers, as set
orth in this section, commences on the date of the release of the
esults from the survey undertaken by the Department of Health
arvices pursuant te Section 22952 of the Business and Professions
ode Section 22952 to comply with Section 1526 of Title XIX of the
zderal Public Health Service Act (42 U.S.C. 300x~-2%), and any
mplementing regulations adeptoed in relatlon thereto by the United
:ates Department of Health and Human Serv1ces, showing that the
s>uth purchase survey finds that 13 percent or more of youth were
b>le to purchase cigarettes. The board's authority to take action
1der this section is inoperative on or after the date of the
ibseguent release of the results from the survey showing that less
ian 13 percent of youth were able te purchase cigarettes.
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Cahforma Department of Health Sawnces Tobacco Contro[ Section
. 2004 Callforma Youth Tobacco F’urchase Survey
- IR r;xecut(ve Summary_

L Background ‘ B ' '
The California Department of Health Servnces Tobacco Control Sec‘aon (CDHSI’T CS)

- conducts an annual Youth Tobacce Purchase Survey (YTPS) to determine Cahforma S
illegal tobacco salés rate to youth, as requirsd by the federal Synar Amandment' and
the Stop Tobacce Access to Kids Enforcement (STAKE) Act.? CDHS/TCS reports this
data evary year to the federal Substance Abuse and Mental Health Services '

-,admmrsb*ahon (SAMHSA) via the Department of Alcohol and Drug Programs.

The Synar Amendment requlres all statee to: 1) enact and wgorously enforce laws

.- prohibiting tobacco sales to minors; 2) conduct annual scientific random inspections to

. assess the illegal sales rate; and 3) report progress to SAMHSA.  States that fail to
maintain an illegal sales rate no higher than 20 percent risk a penalty withholding of up

. to 40 percant of block grant funds for alcohol and substance abuse prevantion and
treatment programs, For Cahforma this i us equlvalent to-more than $100 million for Iocal
commumty programs :

The 2004 YTPS was conducted in March through June by the Behaworal Health

Institute of the Sah Diego State University Foundation, a contractor of GDHS/TCS.

Youth participants (45.2% of which were 15 year-olds, 54.8% were 18 year olds) were

trained and ethnically matched to sampled neighborhoods, and a consummated "actual

buy” protocol was used. One purchase was made per store and seven hundred and
, Itwenty-f ve (725) stores weare surveyed

Survey Fmdmgs

» Theillegal tobacco sales rate to youth increased from 12.2 percent in 2003 to ‘14 0
o percent in 2004 (non -statistically 3|gn1ﬁcant mcrease) :

e Dell meat and produce markets had the hlghest ilegal sales rate at 31 5 percant in
. 2004, foliowed by "other” types of stores, such as discount "dollar stores”, gift
stores, and doughnut shops, at 23.7 percent Drugstores and pharmacsee eoid the
next hlghest at 18 1 percent, : .

- Srall grocery and convemenoe stores sold at the ioweet rate- of 7.3 parcent,

- a The presence of STAKE Act mandated age-oi‘-salm wammg signs mcreased
) margmally from- 50 4% in 2003 t0 50.7% i in 2004 -

Federal 1882 Synar Amendment (Section 1328, Federal Pubitc Health Act 19::2)

Busmess and Profesgions Code Section 22850-22963 prohibits the selfing or giving of tobacso produsts to minors,

and requires retailers to check the 10 of youthful-appearing tobacca purchasers and post Bge-of-sale warnmg sngns ‘
with spec&fed language. at all points of purchase. Also sée Peral Cods 303(a).



Percent of retallers se=lhng tobacco to youth
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Due 1o dilferent methodalogies 1994 survey resulls may not be (,omparable fo the 1995 2004 resulls.
Source: California Youth Purchase Survey, 1994-2004.-

Piepared by: California Depanment of Health Services, Tobacco Control Secuon July 2004.
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Caiiforma Depar‘fmen‘l‘ of Health Serwces"
Tobacco Control Section
1616 Capitol Avenue, Suite 74.516
P.O. Box 997413, M3 7206
Sacramenfo CA 95899-7413
Fax (916) 449 5505 / (916) 449:- .'3517
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Food and Drug Branch

O omyca

& This Site

Stop Tobacco Access to Kids Enforcement

S.T.AW.E. Program

June 24, 2004

STAKE STATS Backaround

, , o In sporti
- Compfiance checks began December 27, 1995. llega) Sales Reporting Form

Activities

* To date there have been 17,356 compliance checks conducted
statewide (ali 58 counties).

n

* Of the 17,356 visiis, 5,107 have resuited in iliegal sales of tobacco to minors resulting in 2 29%
illegal sales rate. The sales rate for FY 02/03 was 34%.**

* To date 4,669 cases have been closed during the penalty assessment phase (fines paid).

* The amount of fines collected to date is $1,389,925.00.

* To date 561 cases have been referred to Legal for further action, of which 52 are still pending
administrative hearings. (358 paid fine after receiving notice from Legal, 89 cases have resulied in
Default judgments, 3 cases closed via setflement agreements, &

47 cases have been closed for various reasons upon recommendation of counsel).

* To date we have had 72 administrative hearings. All final deClSEOﬂS have besn in favor of DHS,
with the exceptlon of three, and the penalty assessments have been paid or are pending.

* Our 800# Pubiic Complaint Line has been operatlonal since late September 1995 and has

‘generated over 32,500 calls to date.

** These figures are the result of STAKE compliance ,checks conducted by the Food & Drug Branch
STAKE Program. The sales rate is notto be confused with the official statewide sales rate to
minors, which is determined by the resulls of Youth Purchase Surveys conducted by the state.
Tobacco Contro! Section.

* Tobacco Biltboard Enforcement’: Over 220 California cities and towns have been visited to

ascertain if violative tobacco billboards existed (signs within 1,000 feet of schools and playgrounds).
18 vialation notices have been served, all have paid their pena]ty assessment and the signs
removed, ‘

Back to Top of Page |
© 2004 State of California, Congditions of Use and Privacy Policy
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County of San Dleoo Tobacco Sales to Minors Study
‘ March 2004 ' :

NANADG.
VUV 1T

L. Description of Data Collection |

A. Trauung of Data Collectors _

On December 11, 2003, 17 representatives ﬁ'om 11 comrnumty health acenc1es attended a three-
~ hour Youth Purchase Survey Train the Trainer session to learn about the survey methodology
and how to train youth and adult volunteers to conduct the survey in their own communities.

. Two trainers with extensive experience in the implementing purchase surveys conducted the
training, All attendees received a complete packet training materials including mformatron on:
. % Youth Purchase Survey Purpose and Timeline
" Roles and Responsibilities .
*  Youth Purchase Survey Methodology
‘= Media Strategy
=  Anatomy of a Youth Purchase Survey -
. Recnntmo Youth and Adult Volunteers

B. Selection of Stores
" The County of San Diego Department of Bnvironmental Health Services provrded an Excel

_ spreadsheet listing 2,478 retail markets likely to sell tobacco products Areas with <5 stores per
area (Bonita, Bonsall, Boulevard, Campo, Descanso, Guatay, Jacumba, Leucadia, Mt. Laguna,
Pauma Valley, Pine Valley, Potrero, Rainbow, Ranchita, Rancho Santa Fe, San Yeidro, Santa
Ysabel, Tecate Warner Spr ings) and stores in geographically outlying areas (Bon ego Spnngs '

. Fallbrook, Jamul, Julian) were eliminated from the study sample. This left a subsarmple of

+ 2,209 stores. To obtain ¢ity- and region-wide rllegal sales estimates, 1,065 stores were targeted

‘for surveying and store hsts ‘Wwere provrded to the commumty agencres participating in the -
assessrnent :

' C. Data Collec’uon C : :
© " Ten (10) community agencies partlmpated in the survey; all were mémbers of the San Drevo
-.-County Tobacco Controt Coalition and the Tobacco-Fres Communities Coalition and included
' the American Lung Association, Communities Against Substance Abuse, Coronado SAFE,
- Palavra Tree, “Institute for Public Strategies, Labor’s Commumty Service Agency, North Inland
. Community Prevention Program San Dieguito Alliance for Drug-Free Youth, Union of Pan
Asian Communities and Vista Cornmumty Clinic. Prior to the survey, local law enforcement’
was notified and a letter granting minors immunity from prosecution was obtained from the San
Diego District Attorney s office.

Usmg a modification of a purchase survey used throu,,hout the state by researchers for a number
- of years, 62 minors and 31 adult volunteers attempted to buy tobacco products at 1,044 stores
. throughout San Diego County between ] anuary — March 2004. Almost all (97%) of surveys
were completed during January and February. About 2 in 3 (62%) of stores were surveyed after
. school during the hours of 4:00 — 5:00 p.m. by 17 year olds (60% of atternpts) and 16 year olds
(40% of attempts). Girls completed about twice the number of surveys than did boys (61.5% and
38.5%, respectively). Youth participating in the youth purchase survey received cash or
- incentives (e.g., music store gift certrﬁcates) eqmvalent to about $10 per hour of work for their
tLrne and effort :



0426
D Purchase Atternpt Protocol o
The same profocol was used in all purchase attempts to enhance data rehablhty However
participating agencies were allowed to tailor the protocol to their community. For example,
youth participating in the surveys conducted in southeast San Diego tried to purchase blunts,
* - swishers and small cigars, as these products are very popular in that part of the city.

- After adult volunteers drove youth to stores, minors entered the store and asked store clerks for
tobacco products (usually a pack of name brand cigarettes). If the clerk asked for identification

* and the youth had one, it was presented to the clerk. If the youth did not have an ID, he or she

 stated so and then claixnéd that he or she was “old enough.” This protocol was employed to most
accurately reflect how teens actually obtain tobacco from stores. State law prohibits retailers
from selling tobacco to minors but a recent statewide survey found that 62% of kids in California
who use tobacco think that it is easy to obtain it.

E. Completed Survevs ' ' S
' Ofthe 1,065 purchase attempts, completed surveys were retumed ﬁom 885 (83 1%) retml stores.
The sample included both chain/franchise (u=470) and independent (n=415) stores from 16 of
the county's 18 cities (Eseonchdo and San Marcos were not included due to resource limitations), .
~ as well as three communities in the unincorporated areas. The most common reason to not
complete a survey was that the store did not sell tobacco products (_]ust under 10% of original
store hst) (see Table . ' : :

T able 1. Number af stores nor surveved by reason

R eaconNoT S ey e i e N e Ve
Store does not sell tobacco 97 . 539
Can't find store . .33 . ‘18.3
Stare closed . 31 172

" { Unsafe environment - ' 3 - 1.7
Blapk/incomplete - 16 . { . 89
1 Total .~ . 180 100.0 -

II Descnptlon of Survey Results

" llegal Sales Outcome

Minors were able to purchase tobacco products in 299 out of 885 stores, yielding an 1llega1 sales rate
of 33 8%.: ‘ o

. Factors Related to Tllegal Sales

Minors’ ability to buy cigarettes illegally varied 51gmﬁcantly between communities, regions and
store types. Ilegal sales rates were significantly different by community (X?=58.3, df(18), p=. OOO)
. ranging from 0% in Coronado, Del Mar and Solana Beach to 54% i in La Mesa (see Table 2). Rates
varied sigmficantly by region (}i?=32.8, df(1), p=-000) from 17.9% in a small North County Inland
sample to 44.5% in the City of San Diego (see Table 3). Tllegal sales by store type also ranged
widely (X?=36.4, df(10), p=.000) with higher sales rates in deli/meat/produce markets, gas stations -
and discount stores and lower rates in drug store/ pharmacies and tobacco shops (see Table 4).

- Statistical analyses revealed that although both region and store type were related fo illegal sales,
region of the county was the strongest predictor of minor’s ability to buy tobacco products.

(S
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T able 2. Sales Rate by Commun J! '
B PRI

WO
¥ ey =y

5 i
et Lo rt ke | N

Alpine .

San Diego ‘ , . ;

- | El Cajon 105 _ 41.0

| National City - 48 354

Imperial Beach 15 33.3

Carlsbad 33 . 30.3

Encinitas 44 29.5

Vista : 61 ' 27.9

Santee : 16 . 25.0

Lakeside ' 13 4. 231

Spring Valley . 23 . . 217
Chula Vista” o 82 19.5

Qceanside ' 70 -} 186

Solana Beach 5 17.9

| Lemon Grove ' 13 154

- Coronado - -~ 7 00.0
. | Del Mar o .5 00.0
" | Poway _ . 28, - 00.0
TOTAL : 885 . . 33.8%

- Table 3. Sales Rates by Region

RCE1 O e i R e fN TSRl %:S0]

| City of San Diego .- 265 : 44.5.
East County : 222 38.3

- | South Bay ' ] 152 250
North Coastal , 218 24.3.
North Inland* - ) 28 - 17.9
TOTAL . ‘ - 885 33.8%

* not all cities surveyed

Tab!e 4. Sales Rate b}_f‘Store T ype_ .

DelﬂMcat/Produce 200 . 700
Other ) B 3 1. 66.7
Gas Station Only ' T A 476
Discount 24 - 455
Convenience (w/gas) - 205 . 380
Independent market 130 - 364
Convenience {w/o gas) 99 : 31.3
Liguor 203 - 29.1

} Supermarket 100 29.0
Drug/Pharmnacy ' 53 13.2 .
Tobacco Shop : 6 0.0
TOTAL 883 © 33.8%
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Factors Unrelated to Hle.qal Sales

~ In thig study, two factors were not related to minors’ ablhty to buy tobacco products namely store
status (chain vs. independent) and minors age, - Chain/franchise stores had an illegal sales rate of
32.1% compared to 35.7% at independents; this difference was not statistically significant.
(Appendix A lists chains by name and sales rates.) The illegal sales rate procured by 17 year olds

 was 33.1% compared to arate of 34.8% by 16 year olds; this dlfference was not statistically
51 gmﬁcant ‘ ‘ :

'The Impact of Clerk Behavior on Sales (Asking for ID. Asking Minor’s Age) o
Salesclerks asked for minors’ identification 74.1% of the time. Asking for ID was significantly
related to sales outcome (X2=416.9, df (21), p=.000). When salesclerks asked for IDs, the sales

" rate was the lowest at 14.2%. Being asked for ID and lying about one’s age improved “success™
only slightly, yielding a 15.9% illegal sales rate. In contrast, 88.1% of clerks that failed to ask for ID
sold tobaceo to minors, In instances when salesclerks failed to ask minors age or for an ID (17% of

purchase attempts), the sales rate was an astomshmo 94%.

Overall, salesclerks asked minors about their age during 23. 3% of purchase attempts Smpnsmgly,
. retailers that asked the minor’s age proceeded to sell tobacco to the youth 39.7% of the time. If
asked for their age and minors lied and claimed that they were 18 years old, then illegal sales -
Ju.mped to 44. O% (Appcnchces B & C contain comments from clerks dunng sales transactions. )

. Imnact of Mmor s Behavior on Salcs ( L@g about Aae Showma Real ID)
- During this study, lying about one’s age or furnishing one’s own ID did not smmﬁcantly rmpact
" minors’ ability to purchaso cigarettes illegally, During 34.8% of sales transactions, minors claxmod
to be 18 years old yvielding a 31.4% sales rate. In 21.1% of ‘lransactzons minors furnished their own
‘(underage) IDs yleldmg a sales rate 0f 29.0%. '

]II DlSCllSSlOIl

Desp1te 15 years of effort by tobacco control advocates to addrcss the problem of tobacco sales to

minors, a survey of 885 stores throughout San D1ego County revealed that one in three sales clerks

" - (about 34%) were still willing to do so. Oveér the yeazs, advocates at both the state and local level

have educated merchants on tobacco sales laws via mailed educational materials and to a Jesser -

| .extént, personal visits. Advacates have also called for increased enforcement of the state law that
_prohibits sales to persons under the age of 18. A lack of time and resources among law enforccment :

agencies has yielded little actmty in this arena. : =

- Finally, advocates feel the only recourse is to educate elected ommals on the beneﬁts of a retailer
licensing program Such programs include licensing fees to cover the cost of regular enforcement
and include provisions for suspension of licenses far those retailers caught selling tobacca products
to minors. Armed with the alarming results of this youth purchase survey, advocates will be hitting

the streets w1th renewed energy to fight for effective local pohmes to keep 01 gareties out of the hands
of chﬂdfen :

‘Why are sales rates still so high? Thér'e are many' reasons including profit, negligence and apathy
Advocates and youth that conducted the survey. debriefed afterwards to discuss the results. Here is
_anexample of 2 one commumty S pcrspeotwe
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The Umon of Pan Asian Communities (U'PAC) survcyed 124 stores in a va.nety of cme:s as far north

as Oceanside, in the San Diego communities of Linda Vista and City Heights and the South Bay'

cities of National City and Chula Vista. Results from these stores yielded an overall sales rate of |
32%, almost identical to the countywide rate. UPAC staff attributed the iliegal sales rate to: 1) 2

lack of English proﬁc1ency among. clerks, 2) the appearance of youth voluntccrs and 3) oider aged

: 'salesclerks : :

In the majority of the stores surveyed, youth were not asked to show an ID. However, when they
were asked, it was usually with standard phrases such as, “Are you 187 It appeared that the clerks
wéte in a hurty to get the youth out of the store as quickly as possible, to avoid gettmtr caught in the
act of a sale. Many of the Asian American and Pacific Islander (AA/PI) store clerks were not.
proficient in English, so when salesclerks asked youth for identification and the youth looked
confused, the clerks weren’t sure ‘what to do. Plus, they appeared to feel more compelled to sell
when other customers were waiting.

In the stores not outside of the AA/PT commumty, the youth appearance may have conmbuted to the
_sales rate. One of the volunteer youth of Samoan ethnicity, who 1s 17, looks older than his actual -
age. Not Icnowmg that many Pacific Islander teens are taller and larger in size, thus appearing to be
older than they are, may have caused clerks to sell without requesting ID. Also conmbutmg to the
youths “success” was that the youth matched the ethnicity, appearance, and mannerisms of youth in
the neighborhoods the stores were located. Staff believed that this mlmnuzed any SUSplClOI’lS clerks-

-, had that youth were actually conducting compliance checks.

Ansther factor Lmpaciing the raie of sales occurred in the low-socmecononnc status neighborhoods
~ where stores had older cletks. Given that these nexghborhoods have hlgher crime rates and youth
' cnme in particular, older clerks mJght have been willing to sell to minors to avoid confrontatlon

" Regardless of the reasons that the sales occurred, a licénsing program would be a stronc reminder to_
 retailer of the need to stop underage sales in order to retdin the pmwlcge of selling tobacco products.
Given the high profit margin of cigarettes, loss of a license may be the only incentive necessary for:
salesclerks to ask for and check ID of any tobacco buyer appcanng to be under that age of 25.
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Tllegal Sales Rate by Selected™ Store Chains

TR
amyEranchis

Pt e
Food 4 Less
Shell.” -

99 Cent Stores
7-11

Arco
Chevron
G&M
Mobil .
Albertson’s -
AM/PM
Exxon -
Vous .
Ralph’s

76

Circle K
Rite Aid
Thrifty -
Sav-On Drugs
Long’s Drugs

‘Stater Bros.

| Wal-Mart ~
- ¥ (> 5 stores surveyed)
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o Appendix B

Elfeqﬁent Coinnients Noted by Youth frdni Sale; Clerké Tﬂat Did Nof Sell
Come back in...3 more days... two moﬁtb;s.;.four mc.anths R
i can't sell to you Withoﬁt an D
We believe you, but you still need ID
An émployee-handed me the ciga%ettes and sent me the cashier who asked for D
Apolocrlzed the he couldn’t seIl to me ‘ |
‘Called manager to ask if mlhtary ID was OK.
3 Clerk smd, "Get out of here |
| Clerk chccked bu‘thdate and then saud no
' Clcrk said, “Dpnt do .that agaln‘.
 Clerk was ,réady to give pack but said, "Sorry, cam'cr_a’s: watching me."
Clerk said, "Smoking is not good for you." |
‘ Stgré had been busted 3 times -this month.
He'sa.id"'Sde me yéur lDI' once ané theﬂl’ll écll them to ‘_9{_31‘-}.'.'_
. _ Hc said I was 17 and 1t was not worth the $2000 ﬁne |
o He scanned my ID and said "you e 16 g0 home
I almost crot salc but manager wa]ked up and rerrun.cléd cashier to card me
I said it was for my dad, he said to go and get him
© Clerk refus_ed to s_ell and attcmp_tcd to keep ID
Mc:éhant kept ID and threétcned to call Police.’
She laughed!!! | |

The 'maﬁager told me not to come back to the store
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o - _Appgn‘di:_tC '

Frequent C(_)mmeﬁts ‘Not‘edr by Youth from Sales Clerks That Sold

: The only ciuéstion was “A’re you oid enough?‘“ I said yes. |
.' Asked if .I was 1;8, I said yes, and then hé sald ;to me ..
, Asic for ID, saici.I' didn't have it, then soi_d it'to me. . _-
I showed ID, he laﬁgﬁed and took moﬁey.. -
h C"le'rk warned mle to bﬁﬁg ID next t1me
- Clerk said no but the;n_ he slid them to me. - ;
Cashiicr skipécd regiéter cn&y agking for ID en.try.‘
Asked if1 “}s;;nt';d matches. ‘
: Offerf;d t‘o‘ get aﬁdﬂler pack—buy one get one free sale,
Tdida’t lll-ax;e eﬁough nioney so the clerk asked if I waﬁted a cheaper pack.
Casﬁicr chaﬂlr'ged' $5 aﬁd'didn:‘_f nng it' in the cash %‘égister. | | |
Cashier séid £o Hurry Up! |

Thank you, come again.
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- .| Did--| Did Askif Did ind | San uego
Did |.Clerk | Clerk |Tobaceo|Decoy Lie Decoy’ City .
Survey - - . ’ - ) ] Mont . AM - | Store | Ask | Askfor{ Wasfor | About | Show | Council
# . Agency ~: Store Name Type of Stare Address| - =~ Name of Street "h | Day| Year | Time |PM | Sell? | Age? ID? You? -Age? iD?.. | District
332 — ALCA[7-Eleven Conventence {w/o gas} 12850 [Rancho Penesquifos Blvd/  § Feo.] 277 2004 ~T1jam, No Ne Yest, No No|] . No "
335 ALA[7-Eleven Canveniénca (wio gas)|  14391|Penasquitos Drive Feb | 27| 2004 Tilam. No Noj - Yes No Yes - No 1
334 AlA|Alberison’s Supermaiket] ~ 14340)Penasquitos Drive Feb.] . 27{ 2004 1ijam. No -No Yes No No Neo 1
965" 5D Alliance|Arco Gas Slalion Only] - 3170{Cammel Valley Road Jan. B[ 2004] B|p.m. No No Yes|. No ‘No Yes 1}
340 ALA[Circle K Convenlence (wigas}{ 1/011[Bemardo Drive Feb.y 27| 2004 1Zjpm. -~ No No Yes No Y 1t .
778 . ALAlCourlesy Liquor . Independent Markel 3563|Govemnor Drive _Feb.] "24] 2004 —d{pm, No Nao Yes “‘Na Yes| -~ No 1) .
564 50 AlliancaDel Mar Wine - Liquor 2654|Del Mar Heights Road Jan. B| 2004 Aip.m. |- No No Yes Yes No Yes i
667] . 50 Alliance|Liquor Slore Deli- ] CUguory - 12750;Canmel Couniry Road_ Jan,| B} 2004 4[p.m. Noj - HNo Yes[, No ~Nol . Yes[- il. -
T o73f 50U Aliance|Longs Drugs Drug/Pharmacy 2662 |Del Mar Heighls Road Jan.|” B 2004 4lp.m. “No|- - No Yes No No Yes 1
332 ALA|lLongs Urugs #3180 Dug/Fharmacy| — 7525|Eads Avenus - ] Feb.]-726] 2004 4\p.m. No No Yes! No “Yes No 1
317 ALAIMobil ] ) Convenience {w/gas) 2204 [Torey Pines Road’ Feb.|” 26| 2004 3[p.m. Neo Neo Yes No{™ #RULO No 1] -
— 36 AA|Neighbor Savor Maikel ] Liquor|] . 2144|Ave De La Flaya Feb|™ 26[ 2004 - d|p.m: Ne| #NULLT Nogsing Dalal  #NOLLI Nol il --
o568 5D Aliance|Ralph's Supermarket|- + _ 3455|Del Mar Heights Road Janf~ 8] 2004 4|p.m. No No Yes No No Yes T
—G0a| S0 Aliance|Rlig Aid #5665 Drug/Pharmacy 3515|Del Mar Heights Road Jen} — B 20038 —3lp.m. “No No Yes No No ¥es B |
8477 5D Aliance|Shell Convenlence {wigas)| - 2205|Via De [a Valle Jan. B] 2004 Slp.m. No No Yes No Yes Nao BB
T B66]" 5D Aliance|Shell =~ (Gas Slalion Only| - 3060|Canmel Valley Road Jan| 8] 2004 Elp.m. "No No Yes No[ - No|~ ~Ves 1.
- ai3 AUA[The Uiguor Box ™, Diquer|  6980|Ca Jolla Blvd Feb,}” 26| 2004( _ 4fp.m. No Yes Yes RHo|- -7 - Yes|™ . HNo A
TI7 ALA|Unversily C (lquor| 3328 |Govermor Diive : Feb.[ 24| 2004 g, Na| Mol Yes Nel — ~ No| - Mo 7l
— g2 SDhAlliance|Vons Supermarkel 2606 {Del Mar Heights Road Jenl B 2004]7 " d|p.m. No No Yes No No| . ¥es B |
185 ~ AlA{Vons #2081 Supermarkel| — 13255|Black Mounlain Road ~Feb.l ™ 23{ 2004 Aip.m. Na No .Yes No Yes No il
309 ALA|Vons #2323 Supermarket 7544 Girard Avenue Feb| 28| 2004 [#NULLT| AR No - No Yes No Yes - Noj !
310 ~ALA|Wine Barrel ] o Liquor; "1030|Torrey Pines Road Feb.| 36] 2004 4|p.m, “No Ne| ™ Yes Noj - -Yes No 1
““TB07| Sl Alliance | 7-Eleven #138788 Convenienca (wo gas)| - 13834[Mango Drive Jen.| 8] 2004 4|pim. Yes| .- No es 5sing Data . No Yes 1
187 ALA|T-Eleven #2011 Convenience (wio gas)| .  6953}La Jolla Bivd Feb.] . 23] 2004 4|p.m. Yes|. No No No “No Nal™ |
775 ALA|Albertson’s #6703 - Supermarkel B8510{Genesea Avenua “Feh.| 2a] 2004 , 3lp.m. [. . Yesi. Yes No “No “Yes No 1
345 ALA|Chevron - Gas Slation Only| 110995 ]Carmel Mountain oad ~Feb.| Z7| 2004 T1fa.m. Yes Yes No No Yes No B
34 ALA|Exxon #1029 Convenience (wigas}| . 12928{Rancho Penesquitos Bivd, Feb.| 27| 2004 12|p.m. Ves| Yes No HNo Yes No K|
3N ALA [Ca Joila Liquor T Liquer 74302|Ca Jolla BIvd : Feb.| 26| 2004 Alp.m. Yes Yes Yes No Yes No 1
T 545 8D Alliance|Mobil #11455 ‘Gas Siation Only|” - 2750|Via DeTa Vealle - Jan | B 2003 Slpm. | . Yes No{ .. Yes No Nol~ - No 1
315 — AUA|Spirits of 51 Germain Tiquor, 3251 Holiday Courl -Feb.| 28| 2004 4|p.m. Yes Yes Yes No Yes No —
T 964| Sb Allianca|Vons Supermarket 3880(Valley Center Drive Tem| 8] . 2004 5|p.m. Yes No No No No Na 1
776 AlAVons #2012 Supermarket 7788[Regenis Road “Feb.[ 24| Z004 4{p.m. “Yes Yes No No Yes No 1
116 ALA[7-Eleven Convenience (w/o gas) 4101 |W. Point Loma Blvd. Feb.[ 182004 4lp.m. Nof . Yes No No No 35 73
186 AUA([7-Eleven Convenience (wio gasy| . 2275|Gamel Avenue Feb [ 23] 2004 4lp.m. No Yes Yes No T Yes Mo 5
323 ALA|7-Eleven Converience (wio gas)| . 3185|Midway Drive - Feb.| 26 2004 4|p-m. 15 Noi™  Yes No No No 7
~ 788 — UPAC|7-Eleven #13596F Convenience {w/o gas) 18056 Balboa Avenue Feb.| 16[ 2004 11[a.m. —Nao| ¥RUCLI[ #NOCTgsing Data| — #RUCTH| #RULL] z
189 ALA|7-Eleven #13800A Convenience (w/o gas) 4340 Mission Blvd. Feb.| 23] 2004 3lp.m. “No No Yes No Yeas No P
110 “ACA]T-Eleven #2127-168248 Convenience (wlo gas)| . 4205|Vollaire Skreel Feb.| 18] 2004 -4]|p.m, No Yes Yes Ne No|™ ™ Yes Z
09 AlA|7Elaven #212124133A Convenlence (w/o gas) 2160 |Bacon Slreel Feb.| 19 2004 4(pm. No No Yes No Ro 1 —7
EEE:] ALAIABC Liquor Ciquor 4603 |Vollaire Slreet Feb. ™ 18] 2004 4|p.m. No No Yes No Yes|  Ho Z

ral
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: Did Did | _Askif . pid | Did [SanDiego
. Did Clerk | .Clerk | Tobacco |Decoy Lie| Decoy City
Survey . Mont| - AM | Store | Ask | Askfor| Was for | About | Show | Council
# Agency. Store Name Type of Store - Address Name of Street - h | Day| Year | Time {PM Sell? | Age? .| 1D? You? Age? | 1D? -| Distict
302 ALA|Broadway Deli Liquor _ 927|Broadway Feb.| 25| 2004 4lp.m. No No Yes Na| . No No| 2
173 ALA|Chips Uiquor Liquor 1826|Gamet Avenue Feb.| 23] 2004 . 3lp.m. No Ne Yes No No No| ~ - |2
181 ALE|Triscola's Uiquor Tndependent Markel 4547 | Mission Bivd. Feb.| 23] 2004 “3pm. NG Yes Yos No Yes| . No| - 2
-295 ALA|BExxon #1027 — Convenience (wigas)| . 1066 |1sl Sireel . Feb.[ 26| 2004 3 p.m. No No Yes No Ne No 2
153 ACAFullE Uiquo Cquof 3808 Hosecrans Sireel Feb.l 26{ 2004 3Hom, Nof Nay . VYes Na No Na 2
) ~ ALA|Gaslamp Liquer. - Tiquor 837 |[Market Street Feb. 712004 1lp.m. ‘Nol- Yes Yes No ~ Yes No 2
2588 - ALA]Heavenly Mar ~Independent Markel 348 Cedar Sireel Feb.[ 26| 2004 4[pm. | No| - No Yes -No No Nol 2
TTAST ALA|Heid's Dell Independent Market 980| Turquoise Sireel “Feb.| 23] 2004] T 4|p.m. No No Yes| - No[ ™~ Ves No[ — . 2
07 AlA licker's Diquor — Liquor| - 4955|Volialre Slreet “Feb.] 18] 2004 5[p.m. No No|~  Yes| Na| ™~ No No| 2
- 320 ALA |Longs Drugs Drug/Pharmacy A210iRosecrans Flace - Feb.] ZG|.2004 3[pm. No No Yes No{~— No No 2
182 ALA|Longs Drugs #347 . Drug/Pharmacy| - 4445|Mission Bivd. Feb.] 23| 2004 3lpm [+ HNo No No HNe No No 2
183 ALAIMagic Matket independent Market 4825lCass Streel Feb.l 231 2004 4lpm. Na Nol-  Yes No No No -2
180 ALA[Mission Bay ] Liguor 1580|Gamet Avenue - “Feb.| T2 2004 3lp.m. No Mol - Yes No Yes No 2
KK ALA|CB Guick Sis ~Tonveniance (wio gas)] 4084 |Vdlldire Steel” Feb.| ~79] 2008~ -~ 3djpm. | ~ No| . - No Yes No Yes Yes 7
08 . A[A|Oflive Tree Markel Indepandenl Market _4B05|Narragansetl Avenue “Feb.| 18] 2004]- 3lp.m. — NHof . No Yes No No No T2
173 ALK |Pars Liquor Tiquor| 5096 |vVoliaire Sireat Feb.| 30} 2004 Aam |~ Na| “Ne|  Ves W No| o - 3
112 “ALCA|Shell Convenience (wigas)|  3425|Midway Drive Feb.| 18] "Z004{- Slp.m.’ No -No Yes No No] -~ No 2
118 ALA|Sonny's Tiqu Tiguor 3604 |Midway Drive Feb.| 13 Z004 Sip.an. No Yes Ves No Yes No 2
120 ALA{Stump's Mark Supermarkel I770Vollaire Street . Feh.f 18{ 2004 4ipm. [ - No .Naf~ - Yes No Yes No 2
360 ALA|Super Jr_Ma Tndependent Maiket| . 1035|7ih Avenus Feb.]” 26[ 2004 4[pm [ No No Yes No No o 2
188 ALA]Thiilty - Conveplence {wigas}) - .B33|Turquoise Sireef Feb.| 23] 2004 T 4lp.m. Na No Yes No Yes ~No . 2
113 “ACA| Thrifly #08751 ~+ Convenience (wigas)|-  130Z|Sunset Cliffs Bivd. “Feb.] "89] 2004 3 p.m. “No No Yes Na Yes| - No Z| .
117 ~ALAWiclory Wine - ’ Liquor 1175 ]Sunset Cliffs Bivd! -Feb.] 19} 2004 3{pam. ~ Ho No Yes Mo HNo Ho 2
322 ALA|Vons - Supemarket 3545 Midway Diive Feb.] 26) 2004 4lp.m. No No Yes No Yes{. - No 7
175 ALA|Vons #2116 “Stpeimarkel| - 1702|Gamel Avenus, Feb.| 23] 2004 3jp.m. No| ™~ Yes[ - Yes No| " Yes| — No Z
L] ALRTSTRE Ry M - Giquor Z170]7sI Shreel Feb.| 261 Z004[ 3lp.m. Yes[ - Yes o “HNo] T Yes No 7
177 ALCA|7-Eleven B Convenience (w/o gas) 1305]Gamet Avenuea Feb.[ 23| 2004 4 p.h. Yes Yes{ . Yes No “Yes No a1
k] AlUA[Aiberison's #5788 Supénnarkel T30 Turquaise Sireef “Feb] 23| Z004 3lp.m. Yes No Yes No “Yes No Z
293 AUA[BI-Rite Mark Independent Markel 2722815t Slreel Feb.] Z6] 2004 3)p-m. Yes Yes{ No No|~ Yes No Z
297 AAICHy Tquar Liquar 18071 5th Avende Feb.| 28] Z004 3|pm. “Yes Yes| . Yes No Yes No|™ )
301 ACA|Corlez Hill Independent Market 1307]8th Avenue Feh.] 28] 2004 4|p.mi. Yes NG No Ho No No 2L
209 AlAFerris & Fer Tndependent Market|™ — &3G{5ih Avenug Feb.|  26] 2004 4{p.m. Yes No ~ No No Na ~No -2
206 ALA|G S Markel Independent Market|  1440]4ih Streel Feb | 26| 2004 3lpm. Ves No No NG No No 3
303 ALAMurphy's Market Liquor 449|Broadway | Febl| 28| 2004 4lpm. | Yes No No No No “No ]
15 ALA|Newpori Farm — Independent Market 5004 |Newport Avenue Feb.| 19 Z0D4 3p.m. Yas No No ~No No No b1
-B61 UPAC|T-Eleven - Convenlenca {w/gas) 2404 [Universily Avenue Feb.[ 25| 2004 6[p.m. No Yes No No No|~ No 3
1069 ALCAl7-Eleven #F19628E 2121 Convenience (w/o gas) 210T{Femn Stresl Mar. 61 2004 3|p.m. ~ No No Yes No No No 3
¥ ALA|7-Eleven #205571C- Convenience (w/gas) 1602 |Universlly Avenus “Jan | 24| 2004 F1[a.m. No Yes No No No No 3
1054 ALA|7-Eleven #21790C Convenience {w/o gas) 3436 |Adams Avenite Feb. g9 2004 4lpm. No Nel  Yes Ng No|~Yes 3
62 ALA|7-Eleven #269700° “Cornvenience {w/o gas}) 1595|El Cajon Blvd. “Jan] 24 2004 10ja.m, No Yes| ~ Yes No Yes No 3
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. Did Did |- Askif Did Did |5an Diego
Did | .Clerk [ Clerk |Tobacca|DecoyLlie| Decoy City
Survey - : Cos ; . Morit . AM | Store | Ask | Askfor| Wasfor | About | Show | Council
# Agency Store Name Type of Store | '|Address " Name of Street b | Day| Year | Time [PM |:Seli? | Age? | ID? | You? Age? n? District
1072 ALA[9T Supermarket Supermarket 4679|University Avenue Mar 6] 2004 2|p.m. _ No No Yes|- .- No No No 3
1074 ALA|Alberison's - Supermarkel 4421 |University Avenue Mar.] B 2004 Z|p.m. Ne|”™ Yes| . Yes No Yes No 3
~ 863 UPAC|Apple Tree Market DeliiMeat/Produce 4404[University Avenue Feh.] 25| 2004 B{p.m. |- No No Yes No Yes No 3
075 - ALA|Bargain Marl Discount 4647 |University Avenue Mar.[” &| 2004[ —_ i[p.m. No|.  No Yes No No Ne 3
1070 ALA|Big Saveller Independent Market T749|Fern Sireel Mar.} 6| 2004 3[p.m. No No Yes No . HNo No -3
1055 ALA|Comer Liquor & Deli [quor|™ - 3355|Adams Avenue “Fes| 9 2004 4|p.m. No Yes Yes No Yes Yes 3
:¥4 “ALA|Cost Mart [ndependent Market 33471El Cajon Bivd. Fe, T 2004 Zip-m. No No Yes No HNo No 3|
071 — ALA|Fairway Market . - Independent Market 4232{Poplar ] Mar. 6] 2004 Zipm. No No Yes| . No| #NIULTL] No 3
797 UPAC|Hoa Hing Mar “Bupermarkel 47149 University Avenue Fes| 18] 2004 dlpm. No Yes Yes _HNo No Ro 3
3078 T ALA[Rwik Slops OlRer 3028{Upas Mer{ ©[ 2004 Tjp.m. Fo No Yes No T Hb No 3
1061 — ALA[Maddox Tlguor Douer| | 3243|Fairmount Avenue Fed. o 2004 C Blpm e Ne No Yes No Yes Nol ™. K]
1068 ACA|Max's andAd Independant Markel 3825 |0hio Streel Mar. 6| 2004 3|p.m. No[ #NULLI[ #NULU ssing Data| — #NULLI| #NULLI| . K
1056 ALA|Min Markel Independent Market] - 3334]Adams Avenue Feb.l 8] 2004 5lp.m. Nol_ - No Yes No No Yes ]
89 ALA [Minule Mart Convenience (wlo gas) 5006 |El Cajon Blvd. Feb. 7| 2004 Zlpm. No No Yes No Yes No|~ — 3]
B ALAlSam's Super Independent Market 4711|Home Avenue Jan.| 31| 2004 2lp.m. No No Yes No Yes . No 3}
1062 ALA|The General Store Convenience {(wfo gas) 3086 |Fairmount Avenue Feb. 5172004 5[p-m. No|~  Yes| . Yesgsing Dala Yes No| T3
1060 ACA]Tuili Frutti Independent Markel 3502 [Fainnount Avenue Fab. 9] 2004 5 p.i'n. . Na No Yes No|. Yes No 3
1058 ACA|Z BT Markel " Independent Markef) - 3278|Monroe Avenue 1 Feb| 872004  5pp.m. No No Yes No No “Nol|~ . 3
77 ACA a5 d Broduce - DelVMeat/Produca 4020[43cd Streal Jan{ 31] 2604 lpm. Yes No No Mo No Mol 3
66 ALA|Big City Uiquor e Liquor 4748 University Avenue Jan.| " 24] 20404 Tijam. Yes No No — No No No 3
1076 -~ ALA|Camicena L . [ndependent Market 4017)46th Streel Mair. 6 2004 1ip.m. Yes Yes Yes| Ho Yes No 3
1077 AUCA|Chevion, Convenience {w/gas) 3350|University Avenue Mar, 6] 2004] - "1|p.m. Yes No No No No No 3
1067 . ALA|Chris's Market “Independent Market] ~ 340Z{Myrile Avenue Marb "Bf 2004 T 4{p.m. Yes No No Na] — o No — 3
65 ~ALA|Citfaly's Produce DeliMeat/Produce A738{University Avenue Jan.] 24| 2004 i1la.m. Yes{ - Yes No Fo{" Yas No |
1079|" ALA[Cily Heighls Convenience (wigas) 4055 University Avenue Mar, 6] 2004 “1ijam. Yes|  No No No ‘N No 3
Ba — ALA{Eagles Market Independent Market 4551 |Unlvérsily Avenue Jan.| " :24]- 2004 T1]a.m. Yes Yes No No Yes No 3
153 ACA|EI Cajon Blv Independent Markel| . 3504|E Cajon Blvd.- .. - Feb. 71 2004 1|p.m. Yes No No No . Ho "No 3
60 ARG EMOI 55773 Convenience {wfgas) 3602 El Tajon Blvd. Jan.| 24| 2004 1Z2]p.m. Yes No No Ne . No No 3
74 ALA|Handy Liquor . - Liquor 46B88(30th Strest Jan.[” 31| 2004 H{a.m. Yes Yes No No Yes| - No 3
20 ALCA|Warket Tn Myrila ~“Tndependent Maikel 3233 |Mylle Avenue Marj 6 2004 glam. | . ves No No No o No 3
1058 — ALA]Monroe Markel Independent Market 4127 {Monroe Avenua Fah. g 2004 5|p.m. Yes No No No No Ne 3
BO5 —UPAC |Park Blvd Liquor DeliMeatFroduce| 4504 |Park Bivd. Feb.] 16| 2004 3jp.m. Yes| .~ No No No No No 3
75 ALA|Ray's Llquor fiquor 3041|301 Sireet Jan.] 31| 2003 12{p.m. Yes No No No Mo No 3
053] - ALA{Riie Aid #5852 DrugiPRarmacy 3650[Adams Avenue Feb.[ 9] Z004 4[pm. Yes No Yes No No Yes 3
A ALAFRudeo‘s Meal DeliMealProducal  — 4571|ETCajon Blvd. Jan] 247 200% Tlp.m. Yes No No No No No 3
1057 ALA|S & N Market Independent Market|™  2835|Monrae Avenue Feb.[ B 2004 " 3|p.m. Yes No No No No No 7
— 85 ALA | Tomboy mkl Independent Markef| . 1703[39th Sireet Feb. 8172004 Ti[a.m. Yes No No No No[™ _ No 3]
50 ALA|Tony's Produce .~ Delt/Meat/Produce 3546 |Euchd Avenue Jan.[| 18] 2004 TTla.m. Yes| . No Yes No Yes “No 3
“H62 UPAC |99 Cent T Oiscount] 3530|Nalional BIvd. Feb.}” 25| 2004 5lp.m. No Yes Yes No No No ~} -
17 —ALA|Rainbow Market - lndepgndemMﬁk_el 4727|Federal Blvd. Mar. 8| 2004 10iam. “No Yes|~  Yes No Yes Na 4
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. . . Did- Did Ask If . Did Did |3an Dlego
. . ) .- . . -} Did Clerk | Clerk | Tobacco |Decoy Lig; Decoy City
Syrvey : s . S . . ' Mont] . AM | Store | Ask |Askfor| Wasfor | About | Show | Council
# " |. Agency © Store Name .t - Type of Store Address |- Name of Street - | -b | Day| Year | Thme |PM | Seli? | Age? | ID? | You? Aga? | .iD? | District
56 ALA|Rile Aid #5646 R - . Drug/Pharmacy 1735|Eudid Avenue . Jan| 18] 2004 Tfa.m. |~ No[  Yes Yaes No Yes[  No .4
— a0 ALA{Uniled Market Independent Market 1060(541R Strest ™ .~ Jan.| 31] 2004 Z{p.m. “Ng No Yes - No " Yes No T4
—7al ] UP”KCh.’Vngieys Market ] " Tndapendent Markel| - 1731 (Euchd Avanus Febd 16 Z0GA[ 1fjam. No| #NULLIT #NULO ssmg Data]  #NULLT} #NULLI 4
53 ALA|BG Cent - i A Digcount 4586 Markel Sireet Fab.| H| 2004 T{jam. | Yes Yes No Nol~~ Yes|” - Nol al.
T08Z] - ALA|AMIPM #4508 T Convenience (wigas)| . 1817 |Fudid Avenue ’ T Marn|  B| <004 iGlam. | ' Yes No No ‘No o No A] -
&5 . ALA|Arco AMIFM Convenlence {wigas) 6311 |Imperial Avenue - Janlj 7] 2004 . Blp.m. Yes Na No - No o[ Ne 4] -
04 Base Liquoar , B Liquatl . 996t Cardiil Siraet Fizh, Bl" 2004 — Zlp.m. esl  Yes No Nol - Yes ~ Nol ;!
T3 ADK”Dannys Liguor . - Liguor 470]5. Meadowbrook Fizb. 8] 2004 T 1Zlpm. ] T Yes "No| - Nol - No Noj - No A
] @Encanlo Dgu ., - . : Liquor| . 65bbjImperial Avenue - [[Feb. B[ 2004 ilam.| ves| - Yes| . MNo| _ Nol - Yes Ne ?44
. aB Exxon #1035 Convenience (wigas) 5108|Impenial Avenus War, B] 2004 0lam. | Yes| - Yes ~No No! Yes No T A
53 AUA|Food Bargain : Indépendent Markel] 6261 |Impenal Avenue “Jan.| 17f 2004 4lpm. | Yes Yes[  No ~ Ne “Yes| - -~ No ) A}
o8 ALK\ Gresn Cat — - Cauoel ™~ 5302\ mperal Avenoe Fabl B Z00A| . Tilam. | Yesl — ves| - Ho Mo e Ho A
a7 ALA|Hermez Market T IndependenlMarket 4379|Markef Jan.| 172004 3|p.m." Yes| -Yes| - WMo T No| ™ . Yes| -. Noj - ] -
— B54] - ALA|Homéland Pelroleumn “Tonvenlenca (Wgas) 4 Impetial Avenue : Tan| A7 04|~ Blpm. | Ves Yas Ng ~No “Yes| - No - 4
100 -~ ATCA|Aowells Biquor - ] - - -~ Liquor 684 1{Imperial Avenua Fizb. B| 2004 2|pm. | VYes| . No No No Mo Ng| . 4] -
TTTIOT _L_—K[Jﬂ.l'oe'é Expres T - - Conveniencea (w/gas) 1050 |Cardiit Street Feb.[ & 2004 1Z[p.m. §{  Yes Yes Na| - - Wb ~ Yes o — 4]
4081 ALCA|Couie's Market Independent Markel]  5405|Redwood Siresl - j Mar. 2004 1ijam.). - Yes Yes| , No No Tes No T
49 - ALA|Mike’s Markel | - -~ Independent Market 3676|0Ocean View Blvd, ™ g Jan| 1Y Zp0d| 3pm. es| - No el - WMo No| No 4
TOZ — ALA|Mooniight Mk S — Independent Markel 0 |Meadowbrook Dive Fab.| 8] 2004 1Zlpm’ | Yes No No Ne Ne| o 4
ALA|Muang Tao Ma . ln?“mf_mmat Sireet “( Jan| 17| 2004  _Alpm. |  Ves No| ™ No No — Mo No 1
— ALA|Uceanview Liqubr_ . Liquor 3744{0ceanview Crive . Fub. 8| 2004 1Tlam. | Yes Yes No| No Yes| No g
. ALA|Dscar's Mkl . ~independent Market 4Z10jMarkel Strest ‘ Fub. | 9] <004 “5|pm. | Yes| . Yes No No " Yes Vo 3
' ALA{Far Liquor T R - Liguer 5055 Federal Bivd, Feb.]- 8] 2004 G[pm.{ T Yes “No Na No|’ No No 4
—_ AUA|Pairy Uguar T — Lguor| _ 4704(Federal Bivd, Jan.| 3] 2004] Glom. | ves|  .ves[  Wo|. No Yes|  RNal 4l -
“ALCA|Talia Liquor AR - T Liquer| - 537 |Market Streat A chb L_ﬁ 20041 5lp.m. 1 - Yes| - Yes| . HNo No[ ™ Yes|” - Noj .- 4
“ALA[ThHe Tradewind ) T Liguor|” - 3111|533t Steet - Jan;| 31| 2004 Tlpm 1 ves Yes| Mo No Yas[  No —4
ALA mh independent Market E0E1 IChurchward Street |~ Jan.| 18| 2003 ilam. [~ Yes No “No —No| - - Yes No|—4
=~ ALCA|7-Eleven F25G20A . Convanience (wigas)l  11206{Camino Rz - Feb.{ 12 7004 4lpm. 1 Nao “No Yes ~No " Yes Yes ]
AN L“(—F_lev,veu #201448 - " Convenience (wio gas)l 15817 |Herarda Cenler Urve Fab| 27 20041 12{pm. Na No Yes No —Neo e —5
ALA!7-Eleven 2071-19883C —_ Convenience (W0 gas)| | 18703iBemardo Center Drive Feb 27] 2004]  1Z[p.m.|. No No Yes| - Na N No 5
T ALAJArco AM/PM #5305 .| Uonvenlence (wigas)|  12040({Sabre Springs Parkway | Fob.| 27 2004] iZlp.m. Nol - Yes No Na Yes|  No 5
ALA|Azieca Mexic Indspendent Markel|  T1277[Canmine Rulz ] Feb. 1£%ﬂ p.m. o Ves Yes{ . No TYes| No —3
—ALA|Baverages & More ] Independend Markel|  11475|Carmel Mountan Rpad Feb| 2 TZ[p.m. "ol Yes Yes Nol ™ Yes No 5
_—'"_—Kﬁfl Chevion T ] Convenience (winas) 9536 |Mercy Road " Fob.} 11| 200% “Blpan ) Wol . No Yes No 75 a— 5
I ALA|Mabil Gas Staton Only] 11888{Rancho Bemardo Road "Feb.) 27| 2004 Mam. | No|”  No es] . No Mo o |
k[ ALA|Ralph's Bupermarkel|  11875[Carmel Mountain Koad | Feb.f 22| 2004 iflam. [~ Ha[  No Yes No Yeés{ ™ Wo Rt
TTE3E[  ALA[Raiph's #163 N Supormarket]  15727|Bemarda Feights Darkway | Feb.| 27] 2004 fTam. | Ha Na Yoz “Nol . Yes No 5
B ATA|Sav-On Uiugs : T Drog/Pharmacy| 16773 |Bemardo Cenler Drve Fab.y 27[ 2004 T1Z[p.m. No No| T Yes No TN Mo )
154 Sav-On Diugs #5157 ~DrugiPhannaty|  14589|Camino Del Nore FEHET'_EGDK 4pm) - No No es]  No No Mo — 5
333 ALA[Shel ° Utrvenience (wigas)|  11615|Canmel Mouniain Road Feb.[ 27| 2004 _1Zjam. | — No o Yes| - No NG Mo B
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Ask if

: Did Did Bld Did |San Diego
Did Clerk | Clerk | Tobacco (Decoy Lie 'Decpy 1 City '
Survay . .. ' . - | Morit]| . . : 1AM | Store | Ask |Askfor| Wasfor | About | Show. } Council
# Agency _ Store Name Type of Store Address Nameof Street © | h JDay| Year | Time |PM, | Seli? | Age? | ID? | You? |. Age? D7 District
44 ALA|Vilage Liquor Liquor]  11265]Camino Ruiz . Fedb,| 12} 2004 4|p.m. No No| - Yes No “No| ., HNo 5
357 ALA|Alberison's . Supermarket| 12475 |Mancho Bemardo Road Feb.| 77| 2003 Tilam. |~ Yes| No No No No No 5
89z}’ UPAT AP #0BTO8 Convenlenca (wigas)| ~  0320(Mira Mesa Bivd Fed.| TB| 2004 Z{p.m. Yes No| " WNo Ne Nof Noj. . &
Y UPAC|Big lots #4127~ - Giscount| ™ 53401 Mira Mesa Bivd Feb.{ 16 2004 A G Yes No[ - No “No[-  Yes No 5
T UPACIC's Deli & Icecream Deli/MealProduce 9064 [Mira Mesa Bivd ~["Feb.} 1B} 2004 Z2ip.m, Yes Yes|  Yes No Yes No - 5
47 ALA|Gallera ig T - Liquor] G7B0)Miramar Road Feb{ T31{ 2004 Blp.m Yes Nol. No No “No|~ — HNo| - 1
T usB|T UPAC|Scripps Ranch Uiguor ™ Eigquor| 5969 |Mita Mesa Bivd Feb.| IB[ 2004| T Z[pm. \CONRCE Yes Na Vos ol i
337 - ALA|Shell R Tonvenience (wigas)| 12507 |Rancho Bernardo Road . | Fab.| 47| 2004 11|a.m. Yes Na No|~ - . No No| - No . Bl -
YRS UPAC}Arca ANVPM Convamience (wigasy|. -~ B820|Clatemont Mesa Bivd, “Feb.] 16| 2004 Tip.m. No[ #NOCLT #NULLTksing Datal #NOLO| #NOO[ - B
780 ALA[Circle K#50895 - Convanlence (wigas)l  4360|Genesee Avenue Feb.| 241 2004 4|pim. No No Yes Wo|™ No[~  No[ - 5
T an7 ALA{Comstock Mar Indapendent Markel| 2145 |Comstock Averve Feb.| 2] 2004 5lp.m. No Na Yes "No " Naf T No KN
k3 L] ALA|lel'Mesa Foa T Uguor GOS0 Frials Road "1 Feb:| DB Z004| Alp.m. & Yes| Yes| No| 7 Yes No| B
787 OPAL | Sxon #1031 Convenience {w/gas) 7737 |Balbaa Avenue Feb.l —16[ 2004 fija.m. No|#NULLT| #N0CC gsing Dala| #NULLT] #NU| Bl :
3I0] ALA|Food # Less #333 ~ Sopermarket 7130|Hazaard Cenler Drive “Feb.{ 271 2004 Bla.m. No No|  Yes No No{ - Na| i
S AlA]Tnlemational Groceries Tndapendent Markel|  3548|Ashiord Stresl Feb:[ 23| 2004 4|p.m. No Nol  —Yes o “No No —g
779 ALATJimbo's Uigquor #1 Liquor 4411jGenesee Avenue ~Feb 242004 F[p.m. Nol- ~ Yes Yes| . HNo Yes Mol~ - 8§
308 —ALA{Keg & Holiis Liquor 3566|Mount Acadia Bivd. Feb.| " 26|™ 2004 5{p.m. No No Yes Mo No[ o I
8 UPAC|Linda Liguor } Liquor| " 6950{Linda Visla Road Feb.| 18] 2004 - Zjp.m. No Yes Yes ~ N No No . B
795 UIPAT |[Mann Convenl - Convenience (wio gas)|  3000|Claiiemont Drive Fob.[ 16| 2004[ . 11jam. No) #NULLT| #NULD ssing Dala] " #NULCLH #ROLDY— 8§ .
754 UPATG [Mobil Gas Station Unly 8380|Clairemoni Mesa Blvd, Feb} 16) 2004 1Z[p.m. No| #NULLT] #RULU Esing Tata|~ ANUELI] #NOLO ]
782" ALARalph's Supemarkef 4230|Genasee Avenue eb.| 24 2004 Bip.m. No No| . Yes| . No No| - HNeo 6
798 UPAC|Sav-Un Drugs - “Omig/Pharmacy 4824 |Clairemon{ Drive “Feb.| 16F Z004 “TZ(pm. No[ #ENULL | #NULTksing Data | #NULLT| #NOCLT B
343 ALA|Stadium Mark Independent Market 2677 |Mission Village Dl e “Feb.l 271 200af. - f0ja.m. " No No Yes No TRe| -~ Na| i
R £: 5 ALA[7-Eleven #13587 - A Convenlence (wfo gas) 2404 |University Avenue eb.| 24} 2004 4|p.m. Yes No No No No Nal| B
35 ALA|7-Eleven #32606 = Convenience (w/gas) 0609 |Aere Dnve ) Fob, |1 Z004| - Z{p.m. Yesj  No| . No “No ‘No “HNo F
872 UPAC[99 Cent_ T - Discourt 5882 |linda Visla Road, Feb. [ TA6] 20041 Z[p.m. “Yes Mo No No No ~HNo B
aza ALA|ARPIA “Canvenience (w/gas) 680 Friars Road CFob.| 28| Z004] T T Blpm. | Yes “Nal. No No "~ No|~ Mo~ 4
323 ALAICRargers Liquor - Diguorl- 3252|Greyling Drive Fbl T27 2004 - 10jamm. Yes| #NULLY| #NULCipsing Data[—_ #NULCLI] #NOCO .6 ’
345 ALA|Chevion Gas Slalion Only 2250[Camino OefNore N. - Fab.] 272004 - Gla.m. Yes|” “Yes| " No No Yes No B
668 OPAC|Chevion ™ Gas Slafion Only T070(Claemont Mesa Bivd. 2b.| 78| 2004 1Z[p.m. Yes Yes No No Yes No| — §-
859 UPAC|Golden Lina Discounff 44098|Clairernont Mesa Bivd., Fzb.| 16 2004]" 1Z{p.m. Yes No Yes No “No No B
a7 UFAT|La Tiendia Tndependent Maikel 3857 Claremont Méesa Bivd. -Feb,| 16| 2004 Z|pm. Yes Yes No No Yes| Wb 6
BI7 - UPACPar Liquor A Liquor 5199|Clairemonl Mesa Bivd. =h.] T8 2004 ~1Z[p.m. Yes No No No - No No| B
T Ra3 UPAT |Parsian Int" DelMeal/Fioduce 5011|Baiboa Avenue Fab.l 18] 2004 Tla.m. Yes Yes Yés No Yes| ANULUI[T™ &
874 UPAC|Rite Ald “Brug/Pharmacy 5270|Balboa Avenue sh.| A6 2004 1lam. Yes No No No No No B
H57 UPACT|Starshine Ma Supermarkel] 4475 |Claliemont Mesa Blvd. | eb.| 6| TZ00d| —12|pm. Yes{ Yes| T~ No NG Yes No B
k[i1:] ALA|T Eleven “Convanience (wigas) 3503|College Avanue Feb | 24 Z004 3lp.m. No[- Yes Yes “No Yes No i
1860 ALA\ T Eleven . Convenience {wlo gas) 5141{College Avenue Feb.| 24| 2004 4(p.m. No No Yes Nof- Yes No E—
1047 AT Alberlson's Supermatkel 51B5]Waring Road Feb.|~ o] 2004 3|p.m. No No Yes No No No[ 7
|__ 964 UPAC|AMIPEA ~Convenience (wigas)|™ - 6698 |University Avenca Feb.] T 25{ 2004 Fipam. No Yes Ves NG Va3 No
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Did bid Askif _ bid Did | San Diego
: : ) Did Clerk | Clerk | Tobacco |Decoy Lle] Decoy City.
Survey . : : . Mont - . |AM | store | Ask | Askfor! Wasfor | About | Show | Council
# Agency Store Name- - " Type of Store’ Address Name of Street - h |Day| Year | Time |PM | Sell? | Age? |- ID? You? Age? |- ID? District
170 ALA|Chevon .- Convenience (w/gas) 6301|0Cel Cerro Blvd, Feb|  24{ 2004 4{p.m. . Noj. No Yes No No Nej .. 7
=] ALA]Dukes Liquer Liquor 70208|ETCajon Bhvd. Feb, 7] 2004 3[p.m. No No Yes No|™ . Yes| - WNa|.- . 7.
167 AlA|Longs Drugs Drug/Pharmacy 3450/Callage Avenus Fabl™ 24172004 3[p.m. Nol. Ne Yes| 7 No| - Yes{- - No 7
1052 ALALongs Drugs #154 ~ Drug/Pharmacy| — 10350(Fdars Road Fab. 8] 2004~ 4{p.m. No No Yes[ ~HNo Nol™ ~ Yes 7
38 ATA|Rite Ald #5580 i Unig/Pharmacy| 10631 [Tiemansania Blvd, Febl™ 1172004 4lp-m. Nol #NULLT| #RULL] Esing Data| - - #NOLLT| #NULE! 7
1048 ALA|Sav-0n Drugs #3462-8162 Orug/Pharmacy] . 5826|Mission Gorge Road Feb. g 2004 4lp.m. No[  Ves Yes No Yest =~ Yes|- 7 -
40 ALA(Ultramar #766 _ - Conveniénca {wigas) 5570[5anlo Road Fob . 111 2004 — Bjp.m. No No[ - Yes — No No No . 7
785 UPAT|Vons #2134 Sipermarket]  10460|Clalremont Mesa Bivd, - Feb.|” 15[ 2004 1|p.m. No{ BRULTTE #N00 ssing Data|  #NUCLI| #NULLT i
70 —~ ALA[Vons #2352 Supenmarkel G1585/ElTajon Blvd. Jin | 24[ 2004 Hpm. .No Yes Yes ~ No Mol  No 7
068 ALA|7Eleven #16052E-Z127 - Convenience (w/gas) “49715]University Avenue Jan [ 2472003 1Z[pm. Yes|  No| . HNo No — No No 71
39 ALA|Albertson's #6760 Supermarket]  10633|Tterransania Blvd, Feb,[” 111 20 4]p.n3. Yes HNo Yes No - No Yes T
BTl ALA|Besi 51 ? — Offei 5575 [ElCajon Bivd, Jan. | 24| 2004 —10[a.m. Yes 85| Yes No Ves ) min
[:]:] ALA|Discount Lig Lquorf — 4815|ElCajon Bivd., Feb. 7{ 2004 Z2lpm.| - VYes| ~ Yes No No Yes No 7
503 UPAL [Mobi Gas Slation Only| 10458|Clalremont Mesa Bivd. . | Feb.|” 16| 2004 Tlp.m. Yes|T No o No Nol ~ "HNo )
77 ALE|Ralph's Supermarket Fisj onfezuma Bhvd. “Feb.|”24] 2004 A[pm. Yes| . Yes[- No o Ves|™ "No 7
1080 TATA[SNR Markel & Independent Markeli - — 3663 |Euclid Avenue iar, 6| 2004 ERIENGR Yes o No Nol- No ~ No 7
ar " ALA|Temrasanta W Liquorf — 10601 Tiemansania Blvd. “Feb. [ 17| 2004 4ipm. T Yes Yas| No No “Yes . No 7] .
1050 T ALA| Thnlly #00564 _Convenience (wigas}] . ©404|Mission Gorge Road Feb.|-- 8] 2004 . " 4|p.m. Yes[ ~ No|- ~Yes No Nof — ~ Yes T
1049 TALAUlramar Convenience (wigas) 6071 1|Misslon Gorge Road | Febl]~ 8 2004 4[p.m. Yes No Yes No No Yes| . 7|
1051 “ALA[Vons#2aBE Supermnarkel]  Goos|Mission Gorge Road - Feb})™ 9 2003 4pm. Yes|  Nof . Yes No ~No Yes| — 7
| 32 ALA|7-Eleven #265054 Convenience (wigas)|  4210|Beyer Bd. . “Feb . 3T -2004] - 3p.m. Nef - ~ Ho " Yes No Yes No 8
5 “ALA7-Eleven #27T7T1A-2131 Convenience (wigasy| 1771|010 Visia Road Feb.]™ 11 200 3p.m. No| . Neo Yes . No “Yes No| 8
28 ALA|Alberson's - Supermarketl 1860{Coronado Avenue Feb.|- 111 2004 difpm. | © No T No Yes - No ol - No ]
) AUR\Aberison's ~ ~ Supenmarkel {1680 |Coronato Avenus Feb[ 11 2004 Alpm. 4~ HNo| — Ho Yes Ho HNo HNo|~ B
792 UPAC|AMIPM #5408 — Convenfence (Wigas), 2255[Palm Avenue [ Feb] T 18] 2004 4lp.m. | Nol~ — Ho|- Yes No Nol~ e - B
30 ALA AR Mint Markel Paulettes's . Convenience (wiges) 7250 Coronado Avenue Feb.lm 112604 3tpm. HNe| — Ho Yes| o Yes No 3
“TAus| T ALA[Amadon's Mar - Independent Markelf  1793|Nalional Avenue - | Feb.| 26| 2004 ~Blp.m. No|~  No Yes No ~ No No :
7G1 —OPACTArco ANIPMT Canventence {wigas}| 4604 |Palm Avenue. Feb| 16] 2004 - Alom, Mal - " HNo Yes No Nel™ ™ HNo 8]
25 ~ALA|[Ciicle K #8585 Convenience (wio gas)|  2036|Dairy Mart Road Feb.[ 11| 2004 4ip.m, No[. " No Yes No No] — Ne B
77 ACACircle K76 #2702987 Convenience (w/gas) ~7267|HollisTer Street _Feb.] 17| 72004 - 3dlpm. No{ . "He Yas Nao Na(— Nal|~ I
1065 ALA|DelSol Market Tndependent Market "4270}0al 5ol Bivd; “Feb.|” T1[ 2004 4|p-m. No No Yes No Yes| No B
635 ALAIEITIgre Foods - PR Independent Markel] . 2909|Ceronado Avenue Feb| 11| 2004 ~ 3lpm. No o Yes No ~ No Nal— &
24 ALA{Exxon - Convenience {w/o gas} _108]5an Ysidro Bivd. Feb.| 11| 2004 4{p.m, No Yes Yes No Yes| . No 3
73 ALAFruleria Nay Deli/Meat/Produce 91526t Sireet | Jan| 372004 TT{a.m. Na Yes Yes Na Yes{ - . No g
306 ALAIGolden Gale Independent Market| 3807 National Aveniue Feb.| 26 2004 5[pm. No No Yes No|~ “Ho No B
33 — AlAjla Bodeguita Independent Market 4174|Beyer Blvd. ~Feb. | 712004 “3lpm No No Yes Na Yes No ~—ql.
304 AlA[La Posla Mar Independent Market] ~ 2706]K Sireet ex ]| 26 2004 4|p.m. Nol™ ™ Yes Yos No Yes No [}
1060 ALA[Mercado Infemalional 88 ] Independeni Market 74718an Ysidro Bivd. “Fedl 1 004 “dlp.m. Nao No Yes No No No 8
=1 —ALANasTor Liquor — Digtior| 1134 |Holster Stizal Fel| 11| 2004 3[pm. N No| ~~Y¥és| — "Ns No Mol B
76 ALA|Sawaya Bros Independeni Market 425) 30 Stréel TJan| 31004 p.m. No Yes| Yes{ No|™ " Yes No ]
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Did Did . [ Askif Did Did {San Diago
. Did | Clerk | Clerk | Tobacco |Decoy Lie] Decoy City’
Survey . . . . . <. IMoat] . |AM. | Stora | Ask |Askfor| Wasfor | ‘About | Show | Council
# Agency’ Store Name Type of Store - |L.Address Name of Street h {Day| Year | Time |PM Sell? | Age? |- ID? You? Age? D7 District
1064 ALA|Shell - . Convenience (w/gas) 2435)0tay Cenjer Driva Feb.] 11] 2004 . 4]p-m. No No| = Yes|- . No Yes No 8]
~23[ " ALA(Sh&l Sialion Alnisha i Convenience (wigas) I3[ San Ysidvo Bivd. Feb.| 11 200 4ipm. Mol —Wa|— Ves o No[T - Wo B
k] UPAC | Thailty #09583 Convenience {w/gas} 1890|Palm Avenue Feb. [~ 16| 2004 Slp-m. No Ne| . Yes No| ™ No No B
1063 ALAIT-Eleven #271638°2131 - Convenience {wio gas) 2285 Palm Avenug - Feb. | 11| 2004 ~5{p.m. Yes No Yes No Yes| . Yes 8]
—BY ALA}Acaplilco's - Drug/Fharmacy 1034|25th Steat - Jan.| 182003 Tifam. Yes Ho Ro No No No . B}
az ATA|AT's Market Thdependem Markel[  2005{K Stree Fab,[ B[ 2004 10|am. Yes No No Ne|™~ Wo No B
Z1 ALA|Hotlle & Bas . Liquor 1178 [Impenal £venua Mar.|” B[ 2004 Glam. Yes No[" Na|” Noi ‘Nol~ ™ WNo B
23] ALA|Chevion Convenients {w/gas) 102}5an Yéidio Bivd, Feb.| 1] 2004] — 4|pm. | Yes N[ Na No 3 A 6] -
T HUB OPAC[Farm Fiesh ~ Supermarkel|” - 1879|Palim Avénue Fub.[ 15| 2004 “Eip.m. Yes Nol— " No No No|~ — Noi B -
48 ATA|Gigante Market Supermarkel|  3175|Nafional Avenue, Jan | A7| 2004 3|pm: Yes No| . No No No[~ HNo| B
T84 ALA|Glona’s Producs DellfealProduce|  2665|Markel Stresl Fib.[ 7| 2004 T2 {p.m. Yés| Mo Yes| " NG| Ves No Bl
a3 ALK {ideal Mkl Independent Markel| - 2996 |Naflonal Avenue- [ B[ 2004 i0fam. | . Yes|  Yes No No Yes No R
94 ~ALA|ldeal Mkt 1 Independent Markel} - 3107|National Avanue Fab ] 8} 2004 - T0|am: Yes No No - No Mo No Bi-
60 ALA | Jaraco Disco - Independent Markei] - {145]25th Streat Jan.{ 18 2004 Tila.m. Yes No No No No No ]
34 AR |K & M Newpor - . Diquet} ™ 2957 |Beyer B, Feb. [ Ti{ 2003~ 3|p.m. Yes|  Yes No No Ves| #NULLE ;]
72 — AlA|La Chiquita DeliiMeal/Produce {135]25th Strag) Jan |~ 37| 2004 1{la.m. Yes Yes No “Nol[ . Yes No B
50 ALAMrD's Liguor] 40T Markel Sirget Jan.| 171 oo04f - Slp.m. Yes| . WMo - No Ro| .~ Yes| - No 3
TTIDE T ALR Ml Liquarl IDF I\ mpslial Xyamwe Fabf B B0 g\Eaw . ves NG N& R TN T NG 3
B75 UBAC | Palm Plaza Liguor Liquer 3404 |Plaxa Drive Feb}~ 16) 2003 41p.m. Yes Yes No No[~. . Yes Ho B
8- ALA)Prestige #3560 Gas Slafion Only 2502 lmpenal Avenue Feb. 71 3004 ii a.m. Yes| . No No o No No B
46 ALAjProduce For DeliMealiFroducel 3793 |Nalional Avenue Jan.| 17[ 2004 —Z(pm. Yes Yes|  Ves NG -~ Yes NG ]
[£1:1:} UBAC|Shell _ Gas alation Only TEET{Paim Avénge Feb|” i8] 2004 Blpm. [ Yes No No No No No B
51 ALA|Tony's Produce DeltMealiProduce| ~ 3140|Markel Streal Jan.| 17| 2004 Apm. | Yes No No No Yes o B
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(O-2005-65-DRAFT)

ORDINANCE NUMBER O- (NEW SERIES)

ADOPTED ON

AN ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF
THE SAN DIEGO MUNICIPAL CODE BY ADDING DIVISION
45, SECTIONS 33.4501 TO 33.4516, TITLED “PERMITS FOR
TOBACCO PRODUCT SALES,” RELATING TO
REQUIREMENTS FOR PERMITS FOR TOBACCO PRODUCT
SALES

WHEREAS, according to the American Cancer Society, nearly all first use of tobacco
products by minors occurs before high school graduation and, if such use is curtailed, then

minors are likely not to use tobacco at all; and

WHEREAS, minors, who use iobacco products, face profound consequences, including
illness, cancer, addiction, increased drug use, poor school performance,-and 2 host of other

similar maladies; and

WHEREAS, state law (Penal Code section 308) prohibits the sale or furnishing of
cigarettes, tobacco products and smoking paraphernalia to minors, as well as the purchase,

receipt, or possession of tobacco products to minors; and

WHEREAS, state law requires tobacco retailers to check the identification of tobacco
purchasers who reasonably appear to be under 18 years of age (Business and Professions Code
section 22956) and provides procedures for onsite sting inspection of tobacco retailers using.

persons under 18 years of age (Business and Professions Code section 22952); and

WHEREAS, despite these restrictions, minors continue to obtain cigarettes and other

tobacco products at alarming rates; and
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WHEREAS, a recent survey by the American Lung Association of San Diego and
Imperial Counties carried out in San Diego County showed that as many as 43.9 percent of 244

stores surveyed in the City of San Diego sell cigarettes to minors; and

WHEREAS, the City Council of the City of San Diego has a substantial interest in
promoting compliance with state Jaw prohibiting sales of cigarettes and tobacco products to
minors; promoting compliance with federal, state, and local laws intended to discourage the
purchase of tobacco products by minors; and finally, and most-importantly, iﬁ protecting

children from being lured into illegal activity through the misconduct of adults; and

WHEREAS, the California Courts in cases such aé Cohen v. Board of Supervisors, 40

Cal. 3d 277 (1985) and Bravo Vending v. City of Mirage, 16 Cal. App. 4™ 383 (1993), have

A 4l
1

P Y=Y a v rav o
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violations of the law; and

WHEREAS, State Assembly Bill 71, chaptered on October 12, 2003, which created a
state licensing program for the sale of tobacco products, permits local governments to create

~ their own ordinances to discourage violations of the law; and

WHEREAS, the City Council of the City of San Diego finds and declares that the

purpose of the ordinance is:

(1)  to discourage violations of law which prohibit or discourage sale or distribution of
tobacco products to minors; and
(2)  to protect the health, welfare, and safety of minors; NOW, THEREFORE,

BE IT ORDAINED, by the Council of the City of San Diego, as follows:
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Section 1. That Chapter 3, Article 3, of the San Diego Municipal Code be and is

hereby amended by adding Division 45, Sections 33.4501 through 33.4516, titled

“Permits for Tobacco Product Sales,” to read as follows:

§33.4501

beﬁnitions

Except as otherwise provided, for the purpose of this division:

“Person’ has the same meaning as used in Section 11.0210.

“Police permit” has the same meaning as used in Municipal Code section
33.0201. For purposes of this Division, the City Treasurer may endorse a
business tax certificate issued by the City Treasurer with “Tobacco
Retailer Endorsement” to indicate that a police permit for has been issued
to operate as a tobacco retailer.

“Tobacco products” means any substance containing tobacco leaf,
including but not limited to cigareﬁes, pipe tobacco, snuff, chewing
tobacco, dipping tobacco, or any other preparation of tobacco.

“Tobacco retdiler” means any person who owns or operates, in whole or

in part, a business for profit or not for profit who engages in tobacco

. retailing.

“Tobacco retailiﬁg” means selling, offering for sale, or offering ‘;o
exchange for any form of consideration, tobacco, tobacco pfoducts or
tobacco paraphernalia,

“Tobacco retailer endorsement” shall have the same meaning as “Police

Permir” except that 1t may also be issued by the City Treasurer.
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(a) It 1s unlawful for any person to operate as a tobacco retailer
without a police permit.

(b)  Itis unlawful for any person to engage in tobacco retailing unless
the owner or operator has been issued a police permit fo operate as
a tobacco retailer at that location. This section does not apply to
sales or exchanges not made to the public.

() A tobacco retailer must obtain a separate police permit for each
fixed location from which he or she engages in tobacco retailing.

(d)  No police permit shall be issued for any person operating as a
tobacco retailer at any location other than a fixed locatidn.

§33.4503 - Responsibilities

(a) It is the intent of this division that the responsibilitiés of

administration and enforcement be divided between the Police
. Department and the Treasurer, respectively. The Police

Department .shall be responsibhle for determining the fitness of
applicants for a police permit to operate as a fobacco retailer, -
investigating any violations of this Diviston, and for taking
administrative action against any police permit issued under this
Division. The Treasurer is responsible for accepting applications,
subject to approval from the Chief of Police, for a police permit to
operate as a tobacco retailer and, subject to appro?al from the

Chief of Police, for issuing the permit by endorsing the applicant’s
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(b)

©

business tax certificate to indicate that a police permit to operaté as
a tobacco retailer has beén issued.

The City Treasurer may accept an application to operate as a
tobacco retailer and, subject to approval from the Chief of Police,
endorse a tobacco retfailer’s business tax certificate with “Tobacco
Retailer Endorsement,” indicating a police permit to operate as a
tobacco retailer has been issued.

Any information provided to or gathered by the City Treasurer
under this Division shall also be shared with and made availabie to

the Chief of Police.

§33.4504 Tobacco Retailer Permit Application Contents

(@)

Each applicant for a police permit to operate as a fobacco refailer
shall furnish the following information to the City Treasurer:
{1)  The full true name and any other names used by the

applicant.

'(2)  The current residential address and telephone number of the

applicant.
(3)  The address of the proposed tobacco retailer business
~ location. |
(4y  Each residential address of the apﬁlicant for the five years
immediately preceding the date of the application, and the
inclusive dates of each address.
(5) AH- fictitious business names used by applicant and the

respective addresses of those businesses.
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(6)

)
(8)

©)

(10)

(11)

(12)

(13

)

Written proof that the applicant is at least eighteen years of
age and a valid social secﬁrity number.

Applicant's height, weight, color of eyés, and hair,
Photographs of the applicant as specified by the Chief of
Police,

Applicant's business, occupation, and employment history
for the five yeafs immediately preceding the date of
application, including addresses and dates of employment.
Whether the applicant has ever had any license or permit
issued by any agency or board, or any city, county, state or
federal agency revoked or suspended, or has had any
professional or vocational license or permit revoked or
suspended within ﬁve years immediately preceding the
application, and the reason for the suspension or
revocation.

All criminal convictions, including those dismissed
pursuant to Penal Coqlg section 1203.4, except traffic
infractions, and a statement of the dates and places of such
convictions.

The name and address of the owner and lessor of the real
property upon which the business is to be conducted, apcl a
copy of the lease or rental agreement.

All business tax certificates.
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(14)  Information regarding licenses required under the
“Cigarette and Tobacco Products Licensing Act of 2003,”
found in Business and Professions Code sections 22970, et
seq, including, but not limited to, copies of applications for,
licenses tssued, and any documentation regarding the
reasons for the denial of such license.

(15)  Such other identification and information, including
fingerprints, as may be required in order to discover the
truth of the matters herein specified as required to be set

" forth in the application.
(b)  Inaddition to the information required by Municipal Code section

33.4503(a), an applicant as a raﬁacco retailer must furnish the

| following information to the'City Treasurer:

(I)  if the applicant is a corporation, the name of the
corporation exactly as shown in its Articles of
Igcorporation or Charter, together with the state and date of
incorporation and names and residential addresses of each
of its current officers and directors, and of each stﬁckhofder
holding more than 25 percent of the stock of the
corporation;

(2)  if the applicant is a partnership, the name and residential

addresses of each of the partners, including limited

partners,
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§33.4505

§33.4506

(3) if the applicant is a limited partnership, a copy of the
limited partnc'rship's certificate of limited partﬁe?ship as
filed with the County Clerk;

)] if one or more of the limited partners is a cérporation, the
applicant shall provide the information about that partner
required by Municipal Code section 33.4503(a),

(5) if the applicant is a corporation or partnership, the name of
the responsible managing officer.

(c) An applicant for a police permit to operate as a fobacco retailer
shall submit a signed declaration certifying that he or she has not
been convicted of or faced administrative action based on -
violations of the offenses listed in Municipal Code section
33.4507(c)(1). Itshall be uﬁla'wfful to submit a false, untruthful, or
misleading declaration.

Corporate Officers and Partners Deemed Applicants

Each corporate officer or partner of a business operating as a fobacco

retailer is deemed an applicant and qac:h must provide the information

required in Municipal Code section 33.4503.

Designation of Responsible Managing Officer, Signature on
Applications

An applicant that is a corporation or partnership shall designate one of its
officers or general partners to act as its responsible managing officer. The
responsible managing officer may complete and sign all applicatioris on

behalf of the corporate officers and partners.
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§33.4507 Proof of State Licenses, Permits, and Certifications Required Before
Issuance of Tobacco Retailer Business

In addition to the requirements of Municipal Code section 33.4503, any
person desiring a police permit to operate as a tobacco retailer shall
furnish to the City Treasurer all state licenses, permits, and certifications
related to the sale of tobacco products and alcoholic beverages at the fixed
location where the applicant will operate as a robacco retailer.

§33.4508 Permit Issuance and Grounds for Denial Of Permit To Operate As a
Tobacco Retailer '

(a) The Chief of Police shall make an investigation as may be deemed |
sufficient as stated in Municipal Code section 33.0301 to
determine an applicant's fitness to operate as a tobacco retailer.
The Chief of Police shall have authority to determine whether or
not to grant a poliée permit or take administrative action against a
police permit under this division.

(b)  Aninvestigation for a permit to operate as a tobacco retailer shall

* be conducted as prescribed in Sections 33.0302, 33.0303(a),

33.0304, 33.0306, 33.0307, 33.0308, 33.0309, 33.0310, 33.0311,
33.0312, and 33.0313. |

(c) In addition to the grounds for denial stated in Muniéipal Code
section 33.0306(a)-(f) an application for a police permit to operate
as a lobacco retailer shall be denied for any of the following

reasons:
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§33.4509

§33.4510

The applicant has within five years immediately preceding the date
of the filing of the application been convicted of, suffered any civil
penalty, or faced administrative action against any type of license
for violations of any tobacco control law, including, but not
limited to, the following offenses: Penal Code section 308,
Business and Professions Code sections 22930, et seq. (“Stop
Tobacco Access to Kids Enforcement Act or the STAKE Act™),
Business and Professions Code sections 22970, et seq. (“Cigarette
and Tobacco Products Licensing Act of 2003”) or a charge of
violating a lesser included or lesser related offense, including but
not limitc;,d to, Penal Code section 4135, in satisfaction of, or as a

substitute for, an-original charge of any of the offenses listed in

this section.

Right to Appeal Denial of Permit To Operate As A Tobacco Retailer. -

Any applicant denied a permit to operate as a fobacco retailer shall be

affofded an appeal as prescribed in Municipal Code sections 33.0501,

33.0502, 33.0503, 33.0504, 33.0505, and 33.0508.

Permit Fees

(a)

It is the intent that all costs associated with all aspects of this
division, including but not limited to, investigating permit
applications, processing permit applications, inSpectiﬁg,
regulating, and enforcing this division, and providing for appeals,
shall be borne by applicants and permittees. To this end, the City

Manager may assess a fee for a police permit to operate as a
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§33.4511

(b)

tobacco retailer according to the schedule set in the City Clerk’s
Composite Rate Book.
A permit issued under this division shall be valid solely for a

period of one year from the date of issuance.

Tobacco Retailer Permit Operating Requirements

(a)

(b)

(c)

A tobacco retailer must keep and post his or her police permit,
issued under this division, in the manner prescribed in Municipal
Code sections 33.0105(a) and (c). This section is regulatory only.
Persons who possess a polz'c;g permit to operate as a tobacco
reraile.;r shall not allow or permit, at any location for which they
have a police permit to operate a3 a tobocco retniler, 2 viclation of
any tobacco conirol law, including but not limited to, the offenses
listed in Municipal Code section 33.4507(c)(1). Given the need to
protect the health and welfare of minors and the public, it is the
iI'ltEI.lt of this section to hold the tobacco retailer responsible for
the acts of others who violate tobacco control laws at locations for
which the tobacco retailer possesses a police perniit to operate as
a tobacco retailer. This section is regulatory only. |

A tobacco retailer must display in a conspicuous and prominent
location near tobacco products, information, in a manner set by the
San Diego Police Department, on how to report violations of

tobacco control laws, including, but not limited to reporting sales
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§33.4512

§33.4513

§33.4514

§33.4515

§33.4516

of tobacco products to minors to the San Diego Poiice
bepartrnent. |

Penalties and Regulatory Action

(a) All penalties and regulatory action related to a police permit issued
to operate as a fobacco retailer shall be conducted as prescribed in
Municipal Code sections 33.0401 to 33.0406.

(b) If a police permit issued under this divisioﬁ is suspended or
revoked, the permitiee must post, consistent with section 33.4509,
written notice of such revocation for the duration of the suspénsioﬁ
or revocation with their business tax certificate showing a robacco
retailer endorsement.

Tobacco Retailer Police Permit Not Transferable

A police' permit issued under this division is not transferable.

Grandfather Clause

Convictions for offenses listed in Section 33.4507(c)(1) shall not be used

to deny an application for a police permit under this division if the date of

the conviction was prior to the passage of this division.

Sunset Clause

This division shall be repealed five years from and after the passage of this

division, unless this section is repealed.

Reporting

The San Diego Police Department shall, on a yearly basis or as r_eqqested

by the Public Safety and Neighborhood Services Committee, report to the
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Public Safety and Neighborhood Services Committee the following

information:
(a) A summary of activity related to the administration and
" enforcement of this division; and

(b) An accounting of all funds received and used for the
administration and enforcement of this division; and

(©) The estimated rate of illegal sales of tobacco products to
minors within the City of San Diego.

Section 2. That a full reading of this ordinance is dispensed wfth prior to its final

passage, a written or printed copy ha:tving been available to the City Council and the public a day
prior to its final passage.

Section3.  This ordinance shall take effect and be in force on the one hundred and
eightieth day from and after its passage.

APPROVED: MICHAEL J. AGUIRRE, City Attomey

By

Simon Silva
Deputy City Attorney

SS:ip

04/05/05
Or.Dept:Police
0-2005-65 -DRAFT
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1200 THIRD AVENUE, SUITE 1620
THE CITY ATTORNEY SAN DIEGQ, CALIFORNIA 521014178
CITY OF SAN DIEGO TELEPHONE (619)236-6220

FAX (619) 236.7215
MICHAEL 1. AGUIRRE a

CITY ATTORNEY'

April 8, 2005

Committee on Public Safety and Neighborhood Serv1ces
City Administration Building

202 C Street

San Diego, CA 92101

RE: Proposed Tobacco Retailer Ordinance

Dear PS &NS Committee Members

The Tnbacco Free Comnunities (TFC) Model Ordinance Workmo Group has identified
an issue of concern regarding the proposed Tobacco Retailer Ordinance currently set before the
Public Safety and Neighborhood Services Committee on April 13, 2005. The TFC believes the
propesed ordinance, as written, fails to provide for a consistent level of enforcement activity, It
is felt that without consistent enforcement, the proposed ordinance will not be effective.
Accordingly, the City Attorney’s Office has prepared an alternative draft ordinance which would
address the concerns of the TFC for the Committee’s consideration.

The altemative draft ordinance adds subdivision (c) to section.33.4512 of the proposed
ordinance and states, “(c) To ensure compliance with this Division, the Chief of Police shall be
required to inspect at least twenty percent of tobacco retailers per year.” The twenty (20)
percent ﬁgure was discussed during the various working groups as a “statistically significant”
percentage in terms.of encouraging compliance with the ordinance, providing sufficient
information to determine the efficiency of the ordinance, and prov1d1n° sufficient information to
correctly determine the rate of illegal sales of tobacco products to minors. A copy of the
alternative draft ordinance is attached to this letter for your review.

Thank you for your coosideration in this matter.
Sincerely yours,
I\LI%(HXEQL | AGUIRRE,

City Attorney

SS:mp
Attachment
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(0-2005-65-DRAFT)
Version B

ORDINANCE NUMBER O- (NEW SERIES)

ADQOPTED ON

AN ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF
THE SAN DIEGO MUNICIPAL CODE BY ADDING DIVISION
45, SECTIONS 33.4501 TO 33.4516, TITLED “PERMITS FOR
TOBACCOPRODUCT SALES,” RELATING TO '

REQUIREMENTS FOR PERMITS FOR TOBACCO PRODUCT
SALES

WHEREAS, according to the American Cancer Society, nearly all first use of tabacco
products by minors occurs before high school graduation and, if such use is curtailed, then

minors are likely not to use tobacco at all; and

WHEREAS, minors, who use tobacco products, face profound consequences, including
illness, cancer, addiction, increased drug use, poor school performance, and a host of other
 similar maladies; and
WHEREAS, state law (Penal Code section 308) prohibits the sale or furnishing of

cigarettes, tobacco products and smoking paraphernalia to minors, as well as the purchase,

receipt, or possession of tobacco products to minors; and

WHEREAS, state law requires tobacco retailers to check the identification of tobacco
purchasers who reasonably appear to be under 18 years of age (Business and Professions Code
section 22956) and provides procedures for onsite sting inspection of tobacco retailers using

persons under 18 years of age (Business and Professions Code section 22952); and

WHEREAS, despite these restrictions, minors continue to obtain cigarettes and other

tobacco products at alarming rates; and
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WHEREAS, a recent survey by the American Lung Association of San Diego and
Imperial Counties carried out in San Diego Coﬁnty showed that as many as 43.9 percent of 244

stores surveyed in the City of San Diego sell cigarettes to minors; and

WHEREAS, the City Council of the City of San Diego has ﬁ substantial interest in
promoting compliance with state law prohibiting sales of éigarettes ana fobacco products to
minors; promoting compliance with federal, state, and local laws intended to discourage the
purchase of tobacco products by mirors; and finally, and most-importantly, in protecting

chiidren from being lured into illegal activity through the misconduct of adults; and

WHEREAS, the California Courts in cases such as Cohen v. Board of Supervisors, 40 '
Cal. 3d 277 (1985) and Bravo Vending v. City of Mirage, 16 Cal. App.@“1 383 (1993), have
affinned ihe power of the local governments t
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violations of the law; and

WHER_EAS, State Assembly Bill 71, chaptered on October 12, 2003, which created a
state licensing pro gram for the sale of tobacco products, permits local governments to create -

their own ordinances to discourage violations of the law; and

WHEREAS, the Citj{ Council of the City of San Diego finds and declares that the

purpose of the ordinance is:

(1) to discourage violations of law which prohibit or discoﬁrage sale or distribution of
tobacco products to minors; and
(2) to protect the health, welfare, and safety of minors; NOW, THEREFORE,

BE IT ORDAINED, by the Council of the City of San Diego, as follows:

-PAGE 2 OF 13-



000461

Section 1. That Chapter 3, Article 3, of the San D‘iego Municipal Code be and is

hereby amended by adding Division 45, Sections 33.4501 through 33.4516, titled

“Permits.for Tobacco Product Sales,” to read as follows:

§33.4501

Definitions
Except as otherwise provided, for the purpose of this division:
“Person’ has the same meaning as used in Section 11.0210.
“Police permif” has the same meaning as used in Municipal Code section
33.0201. For purposes of this Division, thé City Treasurer may endorse &
business tax certificate issued by the City Treasurer with “Tobacco |
Retailer Endorsement” to indicate that a pohlice permit for has been i1ssued
to oﬁeraté és a tobacco retailer.

“Tobacco prq:ducrs” means any _substance containing tobacco leaf,
including but not limited to cigarettes, pipe tobacco, snuff, chewing
tobacco, dipping tobacco, or any other p'repar'ation of tobacco.

“Tobacco retailer” means any person who OWwns or operates, in whole or
in part, a bhsiness fér profit or no:ffof profit who eﬁgage§ in tobacco
retail ing.

“Tbb;accq retailing” means selling, offering for sa;ie, or offering to
exbhange for any form of consideration, tobacco, tobacco 'products or
tobacco paraphernalia.

“Tobacco retailer endorsement” shall have the same meaning as “Police

Permit” except that it may also be issued by the City Treasurer.
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§ 33.4502

§33.4503

Tobacco Retailer Endorsement Required for Tobacco Retailer

(a) It is unlawful for any person to operate as a tobacco retailer

without a police permit.
" (b)  Ttisunlawful for any person to engage in fobacco retailing unless

the c;wner or operator has been issued a police permit to operate as
a tobacco retailer at that location. This section does not apply to
salés‘ or exchanges not made to the public..

{c) A tobacco retailer must obtain a separate police permit for each
fixed location from Iwhich he or she engages in tobacco retailing.

(d No po’licé permit s;hall be issued for é.lny person operating as a
tobacco retailer at any location other thaq a fixed location.

Responsibilities

(@  Itisthe intent of this division that the responsibilities of

administration and enforcement be dividéd'bet\a.reen the Police

Department and the Treasurer, respectively. The Police

- Department shall be responsible for determining the fitness of

applicants for a police permir' to operﬁte as a fobacco retailer,
investigating any violations of this Division, and ft;;r taking
administrative action against any;pol ice permit issued uﬁder this
Division. The Treasurer is responsible for accepting applications,
subject to approval from the Chief of Police, for %1 police permit to
operate as a tobacco retailer and, subject to approval'f;om the

Chief of Police, for issuing the permit by enddrsing the applicant’s
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®)

()

business tax certificate to indicate that a police permit to operate as .
a tobacco retailer has been issued.

The Cify Treasurer may éccept an application to operate as a
tobacco retailer and, subject to approval from the Chief of Police,
endorse a tobacco retailer’s business tax certificate with “7Tobacco
Retailer Endorsement,” indicating a police permit to operate as a
tobacco retailer has been issued.

Any information provided to or gathered by the City Treasurer
under this Division shall also be shared with and made available to

the Chief of Police.

§33.4504 Tobacco Retailer Permit Application Contents

(2)

Each applicant for a police permit to operate as a tobacco retailer

shall furnish the following hﬁorfnation to tixe City Treasurer:

(1 The full true name and any other names used by the
applicant. |

(2)  The current residential address apd telephoﬁe numﬁer of the
épplicant.

(3) The address of the proposed r.obacco retailer business
location. |

(4).  Each residential address of the applicant for the five years
immediately preceding the date of the application, and the
inclusive dates of each address.

(5) All fictitious business names used by applicant and the

respective addresses of those businesses.
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(6)

™)

©)

®

(10)

11

(12)

(13

)

Written proof that the applicant“is at least eighteen years of
age and a valid sociall security number.

Applicant's height, weight, color of eyes, and hair,
Photographs of the applicant as specified by the Chief of
Police. |

Applicant's business, occupation, and employment history
for the five years immedl';ately preceding the date of
application, including addresses é.nd dates of emploﬁent.
Whether the applicant has ever had any license or permit
issued by any agency or board, or any city, county, state or
federal agency revoked or Sﬁspcnded, or has had aﬁy
professional or voca;nional license or permit révoked or
suspeﬁded within five years immed;xately preceding the

application, and the reason for the suspension or

. revocation,

All criminal convictions, including those dismissed
pursuant to Penal Code section 1203 .4, excépt traffic
infractions, and a statement of the dates and places of such
convictions.

The name and addr_ess of the owner and lessor of the real
property upon which the busine‘ss is to be conducted, and a
copy of the lE;ase or rental agreemeﬂt.

All business tax certificates.
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“Cigarette and Tobacco Prc;ducts Licensing Act of 2003,”
found in Business a_;ld Professions Coderscctions 22970, et
seq, including, but not limited to, copies of applications for,
licenses issued, and any documentation regarding the -
reasons for the denial of such license.

(15)  Such other identification and information, including
fingerprints, as may be required in order to discover the
truth of the matters‘herein specified as required to be set

' forth in the application.

(b)  In addition to the information required by Municipal can gection
33.4503(a), an applicant as a tobacco retailer must furnish the
following informa;_tion to the ‘City Tfeasurcr:‘ |
(1), ifthe applicantisa éorporatidn, the ﬁame of the

corporation e-xactly' as shown in its Articles of
Incorporation or Charter, together with the state and date of
incorpor'ation and names and fesidentiai addresses of each
of 1ts current officers and directors, and of each stockholder
holding more than 25 percent of .the‘ stock of the -
corporation;

(2)  ifthe applicantisa partnc‘rship, the name and residential
addresses of each of the partners, including limited

partners;

-PAGE 7 OF 13-
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§33.4505

§33.4506

(3)  ifthe applicant is a limited partnership, a copy of the
limited partnership's certificate of limited partnership as
filed with the County Clérk;

(4)  ifoneé or more of the limited partners is a corporation, the
applicant shﬂl pravide the information abaut that partner
required by Municipal Code section 33.4503(a);

(5)  ifthe applicant is a corporation or partnership, the name of

the responsible managing officer.

- {c) An applicant for a police permit to operate as a tobacco retailer

shall submit a signed declaration certifying that he or she has not

- been convicted of or faced administrative action based on
violations of the offenses listed in Municipai Code section
33.4507(c)(1). It shall be unlawful 10 submit a.félse, unﬁ'uthful, or
misleading declaration. -

Corporate Officers and Partners Deemed Appiicants

. Each corporate officer or partner of a business operating as a fobacco

retailer is deemed an applicant and each must provide the information

required in Mun'lcipa'l Code section 33.4503.

Designation of Responsible Managing Officer, Signature on
Applications

An applicant that is a corporation or partnership shall designate one of its
officers or general partners to act 45 its responsible managing officer. The
responsible managing officer may complete and sign all applications on

behalf of the corporate officers and partners.

-PAGE 8 OF 13-



000467

§33.4507 Proof of State Licenses, Permits, and Certifications Requlred Before
Issuance of Tobacco Retailer Busmess

Ip addition to the requirements of Municipal Code section 33.45 03, any
pe.rscm'. desiring a police permit 1o operate é.s a tobacco retailer shall
furnish to the City Treasurer all state licenses, permits, and certifications
related to the sale of tobacco products and alcoholic beverages at the .ﬁxed
iocation where the applicant will operate as a tobacco retailer.

'§33.4508 Permit Issuance and Grounds for Denial Of Pern:ut To Operate As a
Tobacco Retailer :

(a) The C‘hief of Police shéll make an investigation as may be deemed
sufficient as sfated in Municipal Code section 33.0301 to
determine an applicant's fitness to operate as a fobacco remz.'ler.‘
The Chief of Police shall have authority to determine whether or
not to grant a police permit or take administrative action against a
police permit under this division.

(b)  Aninvestigation for a permit to operate as a fobacco retailer shall
be conducted as prescribed in Sections 33:0302, 33.0303(a),
33.0304, 33.0306, 33.0307, 33.0308, 33.0309, 33.0310, 3_3!03 11,
33.0312, and 33.0313.

() In addition to the grounds for denijal stated in Munﬁcipal Code
section 33.0306(a)~(f) an application for a police permit to operate
as a tobacco retailer shall be dénjed for any of the following

Iréascrs.
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§33.4509

. §33.4510

The applicant has within five years immediately preceding the date
of the filing of the application been convicted of, suffered any civil
penalty, or faced administrative action against any type of license
for vi.cialations of any tobacco control law, including, but not
limited to, the following offenses: Penal Code section 308,
Business and Professions Code sections 22950, et seq. (“‘Stop
Tobacco Access to Kids Enforcement Act or the STAKE Act™),
Busine'ss and Professions Code sections 22970, et seq. (“Cigarette
and Tobécco Produéts Licensing Act of 2003”) or a charge of
violafing a lesser included or lesser related offense, including but
not limited to, Penal Code section 415, in sétisfaction of,‘or asa

substitute for, an original charge of any of the offenses listed in

this section.

Right to Appeal Denial of Permit To Oberate As A Tobacco Retailer.

Any applicant denied a permit to operate as a tobacco retailer shall be

* afforded an appeal as prescribed in Municipal Code sections 33.0501,

33.0502, 33.0503, 33.0504, 33.0505, and 33.0508.

Permit Fees

@)

+

It is the intent that all costs associated with all aspec'ts of this
division, including but not limited to, invesﬁgating permit
applications, processing permit ap;ﬁlications, inspecting,
regulating, and enforcing this division, and providing for appeals,
shall be borne by applicants and permittees. To this end, the City

Manager may assess a fee for a police permit 1o operate as a

PAGE 10 OF 13-
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§33.4511

(b)

(2)

(b)

(©)

tobacco retailer according to the schedule set in the City Clerk’s

Composite Rate Book.

A permit issued under this division shail be valid solely for a

period of one year from the date of issuance. -

Tobacco Retailer Permit Operating Requirements

A tobacco retailer must keep and post his or her police permit,
issued under this division, in the manner prescribed in Municipal
Code sections 33.0105(a) and (c). This section is regulatory only.
Persons who possess a polz:ce pernit to operate as a fobacco
retailer shall not allow or permit, at any location fo; \.Nhich th.e‘y

have a police permit to operate as a fobacco retailer, 2 violation of

“any tobacco control law, including but not limited to, the offenses

listed in Municipal Code section 33.4507((:)(1). Given the need to
protect the. health and welfare of minors and the public, it is the
intent of this section to hold the tobacco retailer responsible for
the acts of others who Violate‘robacco‘ control laws at locations for
Wﬁich the tobacco retailer possesses a poh‘cé permif to operate as
a tobacco retailer. This secﬂon is regulatory only.

A tobacco retailer must display in a conspicuous and prominent
location near tobacco products, information, in a manner set by the
San Diego Police Department, on how to report violations of

tobacco control laws, including, but not limited to reporting sales

-PAGE 11 OF 13-
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§33.4512

§33.4513

| §33.4514

§33.4515

of tobacco products to minors to the San Diego Police
Department.

Penalties and Regulatory Action

(2) All penalties and regulatory action related to a police permit issued

to operate as a tobacco retailer shall be conducted as prescribed in
Municipal Code sections 33.0401 to 33.0406.

(b) If a police permit issued under this division is suspended or -
revoked, the permittee must post, consistent with section 33.4509,
written notice of such revocation for the duration of the suspension

_ dr revocation.with their business tax cértiﬁcate showing a tobacco
relailer cndprsement. |

(c) | ‘To insure ﬁcofnpliance with this Division, the Chief of Police shall
be fequfred to inspect at least 20l percent of tobacco retailers per
year.

Tobacco Retailer P(I)li(':e Permit Not Trl‘anéferable

A police permit issued under this division is not transferable.

Grandfather Clause

Convictions for offenses listed in Section 33.4507(::)(1) shall not be used

~ to deny an application for a police permit under this division if the date of

the conviction was prior to the passage of this division. -
Sunset Clause
This division shall be repealed five years from and after the passage of this

division, unless this section is repealed.
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§33.4516 Reporting
~ The San Diego Prolice Department shall, on a yearly basis or as requested
by the Public_ Safety and Neighborhood Services Committee, report to the

Public Safety and Neighborhood Services Committee the following

information:

(a) A surmmary of activity related to the adminiétration and
enforcement of this division; and |

(b) An accounting of ail funds received and used for the
admirﬁstration and enforcement of this division; and

(©) ‘The estimated rate of illegal sales of tobacco products to
mino‘rs within the City of San Diego.

Section 2. That a full reading 6f this ordinance is disPense& with prior_to its final

passage, a written or printed copy having been available to- the City Council and the public a day
prior to its final passage.

Section 3. This ordinance shaﬁ take effect and be in force on the one hundred and
eightieth day from and afier its passage. |

APPROVED: MICHAEL J. AGUIRRE, City Attorney

By

Simon Silva
Deputy City Attommey

SS:p

04/08/05

Or.Dept:Police

0-2005-65 -DRAFT-Version B
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OFFICE OF CIVIL DIVISION

-_ 0 0 4"‘1 3 , 1200 THIRD AVENUE, SUITE 1620
0 THE CITY ATTORN EY SAN DIEGO, CALIFORNIA 92101-4178
CITY OF SAN DIEGO TELEPHONE (619) 2366220

FAX (619) 236-7215

MICHAEL J. AGUIRRE

CITY ATTORNEY

April 8, 2005

Committee on Pubhc Safety and Neighborhood Services
City Administration Building

202 C Street

San Diego, CA 92101

RE: Proposed Tobacco Retaile;‘ Ordinance
Dear PS&NS Committee Members:

The Tobacco-Free Communities (TFC) Model Ordinance Working Group has identified
an issue of concern regarding the nroposed Tobacco Retailer Ordinance currently set before the
Public Safety and Neighborhood Services Committee on April 13, 2005. The TFC believes the
proposed ordinance, as written, fails to provide for a consistent level of enforcement activity, It
is felt that without consistent enforcement, the proposed ordinance will not be effective.
Accordingly, the City Attorney’s Office has prepared an alternative draft ordinance which would
address the concerns of the TFC for the Committee’s consideration. ‘

_ The alternative draft ordinance adds subdivision (c) to segtion:33.4512 of the proposed
ordinance and states, “(c) To ensure compliance with this Division, the Chief of Police shall be
required to inspect at least twenty percent of tobacco retailers per year.” The twenty (20)
percent figure was discussed during the various working groups as a “statistically significant”
percentage in terms.of encouraging compliance with the ordinance, providing sufficient
information to determine the efficiency of the ordinance, and providing sufficient information to
correctly determine the rate of illegal sales of tobacco products to minors. A copy of the
alternative draft ordinance is attached to this letter for your review.

Thank you for your consideratioh in this matter.
Sincerely yours,
M ! AGUIRRE,
City Attorney -

SS:jrp
Attachment
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Tobacco Ordinance Stakeholders

Gilbert Canizales Knstin Harms

Director, Local Govt. Relations Policy Mgr, Tobacco-Free Communities
California Grocers Association American Lung Association

Sam Salem Molly Bowman MB

President Senior Advocacy Director

SGM Investment Amencan Heart Association

Cleo Malone, Ph.D. Arkan Somo

Executive Director Retailer

The Palavra Tree Inc

Larry Malone Kevin Hauck
Focus Project Mid-City CAN
Lynda Barbour

Health Promotion Director
Border Sierra Region, American
Cancer Society ‘

Auday P. Arabo, Esq. Frank Lopez
President & CEO South Bay Partnership
California IGCS

(Indep. Grocers & Convenience Stores)

Leif Ozier, Case Manager III Yenni Lamas/Dana Richardson
Catholic Charities, Diocese of San Diego  South Bay Partnership
New Americans Against Tobaceo Project

Candice Porter, Program Director - Susan Caldwell
San Dieguito Alliance for Vista Community Clinic
Drug Free Youth

Veronica Baeza, MPA, Deputy Director Evelyn Hogan
San Diego-Tijuana Border Initiative

Diane Ake
Debra Kelley
Vice President, Government Relations Lorenzo Higley
American Lung Association of San Diego '
and Imperial Counties
Warren Simons * Rick Sims
Executive Director Small Business Advisory Board (SBAB)

Hillcrest Association

Scott Kessler
BID Council

4/5/2005
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Tobacco Ordinance Stakeholder Process

In response to the PS&NS Committee’s direction, several meetings involving
“stakeholders™ were conducted to allow for development of an ordinance that takes into
account the concerns of the affected parties. Representatives of the retail industry and
public health advocates were invited to the mestings to identify issues related {o the
ordinance, draft solutions to those issues, and document aliernatives. Smali Business
Advisory Board {(SBAB) members joined the process in the fall. A list of those who

. participated is attached to this report as Attachment 1.

Coordinated first by the City Attorney’s Office and later by the City Manager’s staff,
these stakeholders met on several occasions 10 try to come to agreement on a regulatory
ordinance. In addition to meetings, e-mail discussions on various topics were also

_conducted in an effort to ensure all parties had a full and fair opportunity to participate.
The goal was to make the process equitable for all concerned.

The following areas were discussed in the meetings: (A) is an ordinance needed; (B)
background checks; (C) enforcement activity levels and staffing needs; (D) fees and costs
of enforcement, (E) level of penalty for violations; and, (F) private causes of action.

A. Is An Ordinance Needed?

The working group discussed whether or not an ordinance 1s needed. The public health
advocates, or “proponents”, argued that the ordinance is needed because existing state
taw and existing state efforts are insufficient to combat the problem of sales of tobacco
products to minors. It was asserted that state fines and sanctions are too low to be a
deterrent. The existing state laws governing tobacco sales inciude Penal Code Section
308(a), AB 71, and the STAKE Act. Penal Code Section 308(a) generally makes it
iliegal to sell tobacco products to minors. AB 71 generally requires tobacco retailers to
obtain a state license. The STAKE Act requires retailers to post various notices
regarding the sale of tobacco products to minors, requires the Department of Health
Services to enforce the Act, and provides for civil penalties for violations of the Act.

Fines for violating Penal Code Section 308(a) (selling tobacco products 1o minors) range
from $250 to §1,000 based upon the number of violations. Administrative sanctions by
the state Board of Equalization for selling tobacco products to minors in violation'of AB
71 license requirements, when there is a statewide 1llegal sales rate of 13% or greater, are
as follows: first conviction is issued a warning; second conviction within 12 months is a
fine of $500; third conviction within 12 months is a fine of $1,000; fourth through
seventh convictions within 12 months result in suspension of license for period of up to
90 days; and for the eighth conviction within 12 months, the license may be suspended.
Civil penahties for violating the STAKE Act range from $200 to $6,000, based upon the
number of violations, but can be only enforced by the Food and Drug Branch of the
California Department of Health Services. Proponents stated that there are only five
Food and Drug Branch officers assigned to 20,000 retail outlets in Southern California.
Finally, in support of their position, the public health advocates pointed to the American
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Lung Association Youth Tobacco Survey which showed that 43.9% of retailers which
were surveyed in the City of San Diego sold tobacco products to minors. The proponents
provided a copy of the Tobacco-Free Communities Model Licensing Ordinance
(Attachment 5) which provides for universal licensure.

Retail industry representatives, or “opponents”, disagreed and asserted it was unfair to
punish all tobacco retailers for the acts of 2 few. They also questioned the methodology
of the American Lung Association Survey. Retailers assert that compliance rates are
much higher than what the Lung Association Survey indicates. Finally, in lieu of the
current permitting proposal, opponents identified an ordinance used by several smailer
Northern-California cities. Under the ordinance used by these cities a permit would only
be required 1f a person was convicted of a tobacco contro] law violation. Thus, only
those who violated tobacco control laws would be required to be permitted and inspected.
Those that did not would not be required to have a permit.

The proposed ordinance and a comparison of the ordinance language used in the
Northern California cities identified by the opponents have been reviewed by City staff.
The proposed ordinance as drafied assists in discouraging the sale of tobacco products to
minors by imposing significant penalties for violating the various tobacco control laws
and provides for an additional tool for enforcement to combat the sale of tobacco
products to miners. With regard fo the proposed alternative of requiring permits onlv for
those that are caught selling tobacco products to minors, such a proposal is insufficient
because it does not provide for adequate monitoring of all businesses. Without some
level of enforcement, there 1s a greater likelihood that businesses would not be ihspected

to determine if they are violating tobacco control laws.

In addition, a sunset clause was added to ameliorate the concerns of the opponents.
Under the sunset clause, the permitting requirement would expire in five years. During
this period, data would be gathered to evaluate the need for such an ordinance and
whether it was helpful in curbing tobacco sales to minors. The City could then repeal the
sunset clause if it desired to continue the permitting requirement.

Alternative 1. Re-draft the ordinance to be modeled as recommended by the opponents.
Alternative 2: Do not adopt the proposed ordinance.

B. Backeround Checks

The topic of background checks was discussed during the stakeholder meetings. Initially,
a detailed background check was proposed in the ordinance. The purpese was to weed
out persons who may have a criminal history which could signal a propensity to sell
tobacco products to minors. This included those who had previously violated tobacco
control laws, those who sold alcoholic beverages to minors, and those who sold “brown.
bags” (drug paraphemaiia). Opponents to the ordinance felt that such a background
check was invasive and would unfairly punish owners who had bad employees,
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particularly because a background check permitted the taking of fingerprints. Opponents
also noted that other jurisdictions did not have extensive background check requirements.

Afier discussion, it was proposed by the City Attorney’s Office and SDPD that there be
less emphasis on background checks. In lieu of an initial background check, a permitee
would have to certify that he or she had not been convicted of or faced administrative
action for any license mvolving the violation of a tobacco control law, Untruthful or
misleading certifications would constitute a misdemeanor. However, the right and ability
to conduct background checks as deemed necessary, including obtaining fingerprints,
would remain in the ordinance. Such a tool is needed to investigate untruthful or
misleading certifications, to investigate complaints of illegal tobacco sales, and to
determine the appropriate course of administrative action.

In summary, the ordinance as proposed allows SDPD to have the ability to conduct
background checks, including fingerprinting as indicated above, with the understanding
that background checks will not be required of every applicant.

Alternative 11 Do not require background checks.

Alternative 2; Require background checks for all applicants.

C. Enforcement Activity Levels

Another area discussed by the stakeholder group was enforcement activity and the
associated staffing levels. The parties agreed that the emphasis of any ordinance should
be enforcement and not administrative tasks. Initially, enforcement activity levels were
discussed in terms of adding new resources to SDPD with funding from a fee charged to
the businesses. 1t was proposed that SDPD respond to all complaints regarding 1llegal
tobacco sales and conduct minor decoy operations to inspect the businesses,

The early discussion involved an estimation of annual inspection of at least 20% of the
prospective permitees. The 20% number was chosen because it was “statistically
significant™ and would establish a statistically valid rate of illegal sales to minors among
permitees. Once it was determined that the number of businesses is approximately 1,350,
the level of enforcement was estimated to require two Detectives and one Paolice Code
Compliance Officer (PCCO). However, SDPD has indicated that full time staffing at that
level would be excessive from an operational standpoint.

Subsequent to the discussions descnbed above regarding new resources for enforcement,
the City’s budget constraints going into Fiscal Year 2006 became more apparent. With
the City’s challenging budget outlook, it is not prudent to recommend adding to the
budget to take.on new responsibilities. In light of that situation, the SDPD has indicated
that, as with any law put into effect, they could conduct minor decoy operations as
situations warrant, and time and existing staff resources permit to provide some
enforcement of the ordinance, should the City Council approve the implementation of the
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ordinance. Some community members have indicated a commitment to helping with
these efforts.

Enforcement activity levels have not been specifically written into the proposed
ordinance language at this time. However, to ensure that the program is run effectively,
SDPD would document its activities under the ordinance and report to PS&NS
penodically.

D. Fees

" Asinitially discussed, the proposed ordinance was to include a fee to cover the expenses
associated with the ordinance. As permitted by law, a fee was to be developed based on
cost recovery of the expenses associated with implementing and enforcing the ordinance.
These costs include issuance of permits, staffing and operational costs of enforcing, and
administrative hearings for the violators.

The fee first estimated and presented to PS&NS previously was $185 annually per
business. That fee would have provided staffing of two (2) Detectives, three (3) Police
Code Compliance Officers and one (1) clerical assistant needed for the estimated 3,500
businesses to enforce and inspect at a statistically relevant level. However, after research
{further described in the companion City Attornev Report) it was determined that the
actual number of prospective permitees is closer to 1,350, At 1,350 permitees, the cost
per permit would have increased to $600 to fully recover the costs of that same staffing
level of six enforcement staff. The opponents felt that a fee of $600 was excessive. After
discussion, it was proposed that a fee of 5250 doliars might be more reasonable. A fee at
that level would have generated approximately $300,000 in revenue which would have
covered three staff for the inspection of 20% of 1,350 businesses.

However, opponents continued to express concern about businesses being overburdened
by fees already and objected to any new fee being imposed. The result is that the
stakeholder discussion turned to other potential funding sources. The group brainstormed
a list of funding sources including:

Increase San Diego Police Dcpartmcnt MSA allocations

Cost Recovery Fee'of $125 to generate approximately $150, 000 for two staff
Fixed Fee of $125.00, or another number

Penalty Driven Fee — only violators pay fee

Complete Cost Recovery — maximum number of officers and cost

General Fund - fund expenses every vear

One-time General Fund start up and penalties/fines thereafter

One time fee of $125.00 then penalties/fines thereafter

Cost recovery — create fee starting at $125.00

W Ny ke

After much discussion, the group came to consensus on one of the options,
recommending a proposal to reallocate existing MSA funds from uses not currently
related to SDPD to cover the expense of the ordinance.
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MSA funds are currently allocated for vanious City programs (see attachments 3 and 4}
and any reallocation to new or enhanced programs could create additional stress on the
General Fund. It was discussed that any reallocation should proceed as part of the annual
budget process to ensure that Council priorities are considered in light of all General .
Fund needs (MSA funds are further addressed in the body of the City Manager’s Report).
Foliowing the discussion by the group, the Small Business Advisory Board (SBAB)
voted to support the use of MSA funds to fund the proposed ordinance and specifically
stated that they do not believe that an additional fee should be imposed on businesses..

The health advocates support the use of MSA funds for the proposed permit program as
long as they are not committed to other City program. If unallocated MSA funds for the
proposed permit program are not a viable options, proponents support a full annual, cost-
recovery permit fee, based upon inspection of a representative sample of 20% of stores
each year. They do not support any of the other options identified above.

Subsequently, the group met regarding the impact of the budget challenges facing the
City for the upcoming year on the ability to add to the budget for new responsibilities, as
described under the enforcement section above. As described in the body of the report, a
minimal cost impact manner of enforcing the ordinance is recommended to be
implemented and funded with a $30 fee upon the businesses.

E. Administrative Sanctions

The issue of “administrative sanctions” was discussed in the working groups. Proponents
recommended that a mandatory level of discipline be incorporated in the proposed
ordinance, consistent with the penalties set forth in the Tobacco-Free Communities
Model Licensing Ordinance and in the effective licensing ordinances adopted by other
jurisdictions. '

Opponents agreed that those who sell tobacco products to minors should be held
accountable. However, it was felt that if a business takes steps to correct the problem,
such steps should be considered as mitigating. Finally, opponents wanteqd to be included
in any planning by SDPD 1in developing its recommended sanctions. '

Currently, the proposed ordinance gives the Chief of Police the discretion to determine
the sanctions to impose if a permitee violates the terms of the permit. Such sanctions
range from written warning to suspension to revocation of the permit. The Chief may
also negotiate a civil penalty in lieu of a suspension or revocation. Such discretion
permits the Chief to make a case by case determination as to the appropriate Jevel of
sanction - thus the Chief could consider aggravating and mitigating faciors. However, it
1s recognized that all parties want some certainty as to the level of discipline. As aresult,
SDPD will develop a policy which provides general guidelines as to the appropriate
administrative action. The following are the proposed guidelines:
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First viclation of a tobacco control taw - a permit may be suspended for a p;eriod of up to
60 days.

Second violation of a tobacco control law within 5 years - a permit may be suspended for
a period of up to 90 days.

Third violation of a tobacco control law within 5 years - a permit may be suspended for a
period of up to 180 days.

Fourth violation of a tobacco control law within 5 years - a permit may be revoked.

In lieu of a suspension or revocation, the Chief of Police may also negotiate a civil
penalty, in the amount of $150 per day of suspension.

It is proposed that the Chief of Police be given the discretion to determine the appropriate
level of administrative action to take against a person who violates the conditions of his
or her permit as set forth in the proposed ordinance.

Alternative: Require a set level of administrative sanctions be written mto the ordinance.

T Duiwindn oo
I, riivaw s

At the meeting, the proponents requested that a private cause of action clause be added to
the proposed ordinance. Under the proponents’ proposal, private individuals would be
able to sue for damages and declaratory relief to enforce the tobacco ordinance.
Opponents to the ordinance were adamantly opposed to adding the proposal to the
request. The City Attorney’s Office and SDPD expressed concemn about the proposal in
that it removed, in part, the City’s ability to participate in any legal challenges to the
ordinance and it might lead to vigilantism and abuse of lawsuits.

The ordinance has been drafted without a private cause of action. However, as the
ordinance develops, the issue may be revisited.

Alternative: Include a private cause of action in the proposed ordinance.



Tobacco Settlement Funding

Allocation of Fundmg per Mayor Gelding's Memorandum to the Clty Councﬂ [§ ebruary 2 1999

Approved on Febiary 95,1999 by Resoluuon R-29126

Y 2002

FY 2003

FY 2005

Allocation FY 2000 FY 2001 FY 2004

Healthy Kids (6 to 6 Program) $ 1,000,000 $ 2.000,000 § 2,000,000 $ 2,000,000 $ 1.000,000 $ 500,000
Parks/MSCP 728,125 3,228,125 3,500,000 3,000,000 - 2,214,000 200,000
Enforcement 250,000 250,000 250,000 250,000 250,000 250,000 .
Main Library - Construction 500,000 1,000,000 1.500,000 1,700,000 9,675,000 * 9,675,000
Main Library - Operating : - - - - 2,000,000 1,000,000
Scholarship 271,875 271,875 - - - -
Reserve Conlribution 1,079,000 3,230,000 3,547,000 3,064,000 1,000,000 550,000
Total Allocation $ 3,829,000 $ 9,980,000 $ 10,797,000 $ 10,014,000 % 16,139,000 $ 12,175,000
Budgeted Tobaceo Settlement Fuiding S Bt R e o
. FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Budgeled Tobacco Revenue $ 3,557,125 ¥ 8,827,032 $ 9,578,035 $ 11,757,880 512,128,422 $ 10,018,206
Total Budgeted Tobacco Revenue $ 3,557,125 $ 8,827,032 $ 9,578,035 % 11,757,880 $ 12,128,422 $ 10,018,206
Agtual Allocatioh/EXperiditure of Tobacgo Séttlement Flindsiizsite im0 Lhild e R
Allocation : FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Healthy Kids {6 to 6 Program) $ 1,000,000 $ 2,000,000 $ 2,000,000 3 2,000,000 $ 1,000,000 $ 500,000
Parks/MSCP 728,125 3,228,125 3,500,000 3,000,000 2,214,000 200,000
Enforcement 250,000 250,000 250,000 250,000 250,000 250,000
Main Library Fund {(102216) - - - - 1,405,705 2,231,345
Scholarship - - - - - -
Reserve Conlribution 1,579,000 3,348,907 3,828,035 1,700,000 - -
Transfer to General Fund** 4,807,880 7,258,717 6.836,861
Total Allocation/Expenditure $ 3,857,125 $ 8,827,032 $ £,578,035 $ 11,757,880 $ 12,128,422 $ 10,018,206

* Mayor Golding's plan assumed thal the main library would be funded primarily with tobacco funds. Per Resolulion R-291262, the City Council opled
io use TQT revenue as the main funding source, with tobacco funds being used as a backup. ‘

** Over 53% of the City's General Fund expenditures are for Public Safety services such as Police and Fire. The FY03 Transfer includes $407,880

that was used as part of the FY04 General Fund carryover.

£8%000

€ Wawydepy
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Tobacco Settlement Revenue
Program Descriptions

Healthy Kids (6 to 6 Program)

Community & Economic Development

The “6 to 6" Extended School Day Care Program within the Community Services Division of
Community & Economic Development Department (C&ED) uses tobacco settlement revenue for
the following purposes: 1) Expand program services to previously unfunded schools; 2} Increase
the capacity of existing 6 to 6 programs that are funded by the City; and 3) Provide funding for
tobacco-related curriculum, awareness and education for alt City-funded 6 to 6 programs.

The City of San Diego’s 6 to 6 Extended School Day Program works with various community
agencies to provide Alcohol, Tobacco and Other Drug (ATOD) trainings. Some of these
agencies and trainings include:

e American Cancer Society and American Heart Assoczatlon “Teens Kick Ash!”

¢ Amencan Lung Assoctation *T.A.T.U.” Teens Against Tobacco Use

*  CNYD - Community Network for Youth Development

* 5 A Day Power Play

¢ Harmonium, Inc., “Kick Buus”™

« Say, San Diego - Just Say I Know How, A-STEP Afier School Tobacco Education

¢ San Diego’s 6 to 6" — Tobacco Prevention Curriculum Program .

e YMCA of San Diego County ~ PRYDE Program, Anti-Tobacco Cumculum

San Diego’s ““6 to 6™ programs provide on-going ATOD trainings at each site.

" Parks/Multipie Species Conservation Program (MSCP)

The Healthy Kids Park and Open Space Fund is shared between the Park and Recreation :
Department and the Planning Department (MSCP-related programs). The Healthy Kids Park and
Open Space Fund was approved by the City Councii on February 9, 1999 (Resolution R-291262)
in order to aliocate a portion of the annual tobacco settlement funding to improve the City’s park
and open space needs, including the MSCP,

Park and Recreation
In Fiscal Year 2004 the Park and Recreation Departiment expended tobacco settlement revenue
for the following purposes: 1) To increase hours and staffing for Recreation Centers to provide
additional opportunities and programs for youths; 2) Provide funding for MSCP management as
" required by the MSCP Implementing Agreement; and 3) To increase hours and staffing at the
Colina Del Sol and Memorial Pools to provide year-round operations. These programs provide
enhanced opportunities and programs for the City’s youth in order to promote healthy lifestyle
choices.
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In past vears, tobacco settlement revenue was also used for playground repair, and to provide
funding for Community Matching Funds and matching grants programs, such as the acquisition
of land for park and recreation purposes. These programs have been modified, and are no longer
funded with tobacco settiement revenue.

Plannin

The Multiple Species Conservation Program aims to preserve a network of habitat and open
space, protect bio-diversity, and enhance the region’s quality of life. In Fiscal Year 2004 the
Planning Department used tobacco settiement revenue for the following MSCP purposes: ‘1) To
provide funding for monitoring and implementation as mandated by the Implementing
Agreement; 2) To provide funding for the management of MSCP-related grants; and 3) To
increase support for staff that implements elements of the MSCP work program, including land
acquisition, which are mandated by the Implementing Agresment. In the past, tobacco settlement
revenue has also provided funding for appraisal and acquisition of land in accordance with the
Mayor's Goal #10: Complete MSCP Open Space Acquisition.

Enforcement

Per Mayor Golding’s memorandum to the City Council on February 2, 1999, a portion of the
tobacco seitlement revenue was 1o be used for enforcement of the City’s anti-smoking and anti-
substance abuse laws. Currently, the Police Depariment and the City Attormney are allocated
tebacco settlement revenue for this purpose.

Police

The San Diego Police Department has received tobacco settlement funds since Fiscal Year 2000.
The Department expends the money for juvenile services, a youth conference, the annual School
Safety Patrol Summer Camp Program, which includes an anti-tobacco/substance abuse
component, and for anti-smoking videos.

City Attomey -

The City Attorney’s Office uses tobacco settlement revenue to partially fund the position of one
Deputy City Attorney, who is dedicated full-time to conveying the City’s anti-smoking and
crime deterrent messages to students through the Peer Court Program. The Peer Court Program is
a joint partnership between the City of San Diego, the City Attorney’s Office, the San Diego
Police Department, Office of the Public Defender, and the San Diego Unified School District, to
reduce juvenile crime by keeping first-time non-violent juvenile offenders between the ages of
13 and 17 from committing future crimes, and deterring non-offenders from criminal conduct.
Peer Court targets juveniles who violate the City’s tobacco laws; there is at least one such
offender in every court session.

Main Libraryv Reserve

Mayor Golding, 1n her February 2, 1999 memorandum to the City Council, recommended that
tobacco settlement revenue be used to fund the new Main Library instead of revenue from the
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Transient Occupancy Tax (TOT). The memo also presented two other options, B and C, for
providing funding for the main library. The City Council approved and adopted Mayor Golding’s
memo on February 9, 1999, but opted instead to implement option B as the means for funding
the new main library. Under option B, TOT revenue would be used to fund the new main library,
with tobacco settiement revenue used as a backup source of revenue in direct proportion to any
unavailability of TOT,

The current library system financing plan uses 2 combination of TOT and tobacco settlement

revenue. For example, in Fiscal Year 2004, $1.4 million in tobacco settlement funding is being
used, and in Fiscal Year 2005 $2.4 million in tobacco settlement funding is planned.

General Fund Reserve

In the past, tobacco settlement revenue has been used to make contributions to the General Fund
Reserve. This reserve, also known as the Unappropriated Reserve, was established to fund major
General Fund emergencies and to assist in maintaining a favorable bond rating. Specific
expenditures are not budgeted within this reserve, which 1s mandated to be maintained at a
minimum of 3% of the General Fund by Council Policy 100-20. In Fiscal Year 2003, over $2.3
million in tobacco settlement funding was contributed to the General Fund Reserve.
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AN ORDINANCE OF THE [ CITY / COUNTY ] OF [ }
REGARDING THE LICENSURE OF TOBACCO RETAILERS
AND AMENDING THE | ] MUNICIPAL CODE

The { Citv Council of the Cirv / Board of Supervisors of the County ] of [ ] does ordain

as follows:

H COMMENT: This is introductory boilerplaie languaage that should
be adapted to the conventional form used in the jurisdiction,

SECTION 1. FINDINGS. Thel Gty Councit of the City / Board of Supervisors of the
County ] of ] hereby finds and declares as follows:*

WHEREAS, state law prohibits the sale or furnishing of cigarettes, tobacco products and
smoking paraphernalia to minors, as well as the purchase, receipt, or possession of tobacco
products by minors (Cal. Pen. Code § 308); and

WHEREAS, state law requires that tobacco retailers check the identification of tobacco pur-
chasers who reasonably appear to be under 18 years of age (Bus. & Prof. Code § 22956} and
provides procedures for using persons under 18 years of age to conduct onsite compliance checks
of tobacco retailers (Cal. Bus. & Prof. Code § 22952); and

WHEREAS, state law requires that tobacco retailers post a conspicuous notice at each point
of sale stating that selling tobacco products to anyone under 18 years of age is illegal (Cal. Bus. &
Prof. Code § 22952, Cal. Pen. Code § 308); and

WHEREAS, state law prohibits the sale or display of cigarettes through a self-service display
and prohibits public access to cigareties without the assistance of a clerk (Cal. Bus. & Prof. Code
§ 22962); and

WHEREAS, state law prohibits the sale of “bidis” (hand-rolled filterless cigarettcs imported
primarily from India and Southeast Asian countries) except in adult-only establishments (Cal.
Pen. Code § 308.1); and

WHEREAS, state law prohibits the manufacture, distribution, or sale of cigareties in pack-
ages of less than 20 and prohibits the manufacture, distribution, or sale of “roll-your-own”
tobacco in packages containing less than 0.60 ounces of tobacco (Cal. Pen, Code § 308.3); and

WHEBREAS, state law prohibits public school students from smoking or using 1obacco prod-
ucts while on campus, while attending school-sponsored activities, or while under the
supeTvigion of conizol of school district emplayees (Cal. Edue. Cade § 48301(a)), and

" Each of the authorittes identified in this modzl ordinance can be obtained from the Technical Assistant Legal
Center at the address, phone, and e-mail address indicated on the first page of this model ordinance.
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[ WHEREAS, ][ discuss any local ordinances regulating the sale of tobaceo products, such as

a complete self-service display ban. a ban on cigarette vending machines. or a conditional use

parmit or other land us¢ restriction on tobacco sales } [ ; and ]

WHEREAS, despite these restrictions, minors continue to obtain cigarettes and other tobacco
products at alarming rates. Each year, an estimated 924 million packs of cigarettes are consumed
by minors 12 10 17 years of age, yielding the tobacco industry $480 million in profits from un-

erage smokers;” and :

WHEREAS, in a 2001 California youth-buying survey, 17.1% of retailers surveyed unlaw-
fully sold tobacco product to minors;® and

WHEREAS in a 2004 San Diego County youth- buymo survey, 33.4% of retailers surveyed
unlawfully sold tobacco products to minors; and

Y HEREAS, 88% of adults who have ever smoked tried their first cigarette by the age of 18
and the average age at which smokers try their first cigarette is 14; and

WHEREAS, [ City / County ] has a substantial interest in promoting compliance with fed-
eral, state, and local laws intended to regulate tobacco sales and use; in discouraging the illegal
- purchase of tobacco products by minors; in promoting compliance with laws prohibiting sales of
cigarettes and tobacco products to minors; and finally, and most importantly, in protecting chil-
dren from being lured into illegal activity through the misconduct of adults; and

WHEREAS, the California courts in such cases as Cohen v. Board of Supervisors, 40 Cal. 3d
277 (1985), and Bravo Vending v. City of Rancho Mirage, 16 Cal. App. 4th 383 (1993), have af.
firmed the power of the [ City / County ] to regulate business activity in order to discourage

violations of law; and

WHEREAS, a requirement for a tobacco retailer license will not unduly burden legitimate
business activities of retailers who sell or distribute cigarettes or other tobacco products to
adults. It will, however, allow the { City / County ] to regulate the operation of lawful busi-

nesses to discourage violations of federal, state, and Iocal tobacco-related laws; and
t

! DiFranza & Librett, supra, at 1106 n.2.

? Cal. Dep't Health Servs., Tobacco Control Section, Youth Tobacco Purchase Survey 2001 (forthcoming
2002} (upen release, survey results are expected to be available at
http:/iwww.dhs.ca. govhobacco/‘htmUpressrcleasns htm). Note that the youth sales rate cited above is a statcmdc
average. Youth sales rates for a particular city or county may be significantly higher, Check with your local to-
bacco prevention project, usually-located in the county Health Department, to sze if local figures are available.

U.8. Dep't of Health & Human Servs. et al,, Preventing Tobacco Use Among Young People: A Report of the
Surgeon General 67 (1994).
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WHEREAS, 65% of Califorma’s key opinion leaders surveved support impiementation of
tobacco-licensing requirements.’

NOW THEREFORE, it is the intent of the [ Citv_Council / Board of Supervisors ], in enact-
ing this ordinance, to encourage responsible tobacce retailing and to discourage violations of
tobacco-related laws, especially those which prohibit or discourage the sale or distribution of 1o-
bacco products to minors, but not to expand or reduce the degree to which the acts regulated by
federal or state law are criminally proscribed or to alter the penalty provided therefore.

COMMENT: These findings lay out the policy rationale for the
ordinance. California Penal Code section 308(e) preempts lo-
cal laws that are "inconsistent” with the staie taw that prohibits
tobacce sales to minors and provides civil and criminal penal-
ties. By regulating businesses in order to discourage
violations of federal or state law but not increasing the penal-
ties established by such laws, the City or Counly is staying
within the safe harbor created by the Cohen and Bravo
Vending cases. Cohen upheld San Francisco's regulation of
escort services to discourage prostitution, while Bravo Vend-
ing upheld Ranche Mirage's ban on tobacco vending
machines, which was intended to discourage tobacco sales to
minors. In addition to the Cohen and Brave Vending casag,
heipfui authorities are EWAP, Inc. v. City of Los Angeles, 97
Cal. App. 3d 179, 191 (1979) (regulation of adult arcade to
discourage lewd conduct), and Brix v. Cify of San Rafael, 92
Cal. App. 3d 47, 53 [1879) (regulation of massage parlors to
discourage prostitution). ‘

SECTION II. SEVERABILITY. If any section, subsection, subdivision, paragraph, sen-
tence, clause or phrase of this Ordinance, or its application fo any person or circumstance, is for
any reason held to be invalid or unenforceable, such invalidity or unenforceability shall not affect
the validity or enforceability of the remaining sections, subsections, subdivisions, paragraphs,
sentences, clauses or phrases of this Ordinance, or its application 1o any other person or circnm-
stance. The [ City Council / Board of Supervisors ] of the [ City / County ] of { __._ ] hereby
declares that it would have adopted each section, subsection, subdivision, paragraph, sentence,
clause or phrase hereof, irrespective of the fact that any one or more other sections, subsections,
subdivisions, paragraphs, sentences, clauses or phrases hereof be declared invalid or unenforce-
able.

COMMENT: This is standard tanguage. Often this "boilerplate”
is found at the end of an ordinance but its location is irrele-
vant, I is placed here to simplify updating cross-references
should the City or County wish {o customize this model by
adding or deleting seciions.

? Cal. Dep’t of Health Servs., Tobacco Control Section, Independenr Evaluation of the California Tobacco
Control Prevention & Education Program: Wave 2 Dara, 1998, Wave 1 & Wave 2 Data Comparisons 1996-1998
(2001), available ar http:/iwww dhs.ca.govitobacco/documents/Wave2lEreport.pdf (last updated April 24, 2001).
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SECTION II1. [ Article/ Section ] of the | ] Municipal Code 1s hereby amended to
read as follows:

Sec. | (*1) . DEFINITIONS. The following words and phrases, whenever used in
this article, shall have the meanings defined in this section unless the context clearly requires oth-
erwise:

(a} “Department” means [ ]

COMMENT: This term is used in the ordinance to refer to the
City or County agency charged with issuing licenses and pos-
sibly enforcing the ardinance. In some areas, mare than one
agency may be involved in administering and/or enforcing the
ordinagnce.

(b) “Person” means any natural person, partnership, cooperative association, private
corporation, personal representative, receiver, trustee, assignee, or any other legal entity.

COMMENT: The Municipai Code likely contains a definition of
“person” and, if so, the definition provided here can be omit-

i A
I Sa.

(¢) “Proprietor” means a Person with an ownership or managerial interest in a business.
Amn ownership interest shall be deemed to exist when a Person has a ten percent (10%) or
greater interest in the stock, assets, or income of a business other than the sole interest of se-
curity for debt. A managerial interest shall be deemed to exist when a Person can or does
have, or can or does share, ultimate control over the day-te-day operations of 2 business.

COMMENT: This term is defined in attempt to prevent sham
ownership changes made for the sole purpose of evading the
license penailty provisions.

(d) “Tobacco Product” means: (1) any substance containing tobacco leaf, including but
not limited to cigarettes, cigars, pipe tobacco, snuff, chewing tobacco, dipping tobacco, bidis,
or any other preparation of tobacco; and (2) any product or formulation of matter containing
biologically active amounts of nicotine that is manufactured, sold, offered for sale, or other-
wise distributed with the expectation that the product or matter will be introduced into the
human body but does not include any product specifically approved by the Federal Food and
Drug Administration for use in treating nicotine or tobacco product dependence.

COMMENT: This is definition is based upon a common definition
used in many tobacco contral laws but also includes non-
tobacco nicoline products such as nicotine water and nicotine
lofipops. ‘

(e) “Tobacco Paraphernalia™ means cigarette papers or wrappers, pipes, holders of

smoking materials of all types, cigarette rolling machines, 2nd any other item designed for the
smoking or ingestion of Tobacco Products.
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COMMENT: This definition draws on the language of Penal
Code section 308(a). Whether to regulate sales of Tobacco
Paraphernalia in addition to sales of Tobacto Products s a
guestion of local policy, f only iobacco sales are to be regu-
lated, bath this definition and the words “Tabacca
Paraphernalia™ as used in the operative sections below,
should be omitted.

(f) “Tobacco Retailer” means any Person who sells, offers for sale, or does or offers to
exchange for any form of consideration, tobacco, Tobacco Products, or Tobacco Parapherna-
lia; “Tobacco Retailing” shall mean the doing of any of these things. This definition is
without regard to the quantity of tobacco, Tobacco Products, or Tobacco Paraphernalia sald
offered for sale, exchanged, or offered for exchange.

£l

COMMENT: These definitions only reach persons who sell To-
bacco Products or exchange them for something of value,
Tobacco-reiated products, such as t-shirts and the like, are
not included.

Sec. | (*2)]. REQUIREMENT FOR TOBACCO RETAILER LICENSE.

(a) It shall be unlawful for any Person to act as a Tobacco Retailer without first obtaining
and maintaining a valid Tobacco Retailer’s license pursuant to this [ article / chapter ] for each
location at which that activity s to occur.

(b) No license may issue to authorize Tobacco Retailing at other than a fixed location.
For example, Tobacco Retailing by Persons on foot and Tobacco Retailing from vehicles are
prohibited.

- {c) No license may issue to authorize Tobacco Retailing at any location that is licensed
under state law to serve alcoholic beverages for consumption on the premises (e.g., an “on-
sale” license issued by the California Department of Alcoholic Beverage Control) and no li-
cense may issue to authorize Tobacco Retailing at any location offering food for sale for
consumption by guests on the premises. For example, Tobacco Retailing in bars and restau-
rants is prohibited. '

(d) The license fee established pursuant to Section [ ____ (*6) ] confers paid status upon
a license for a term of one year. Each Tobacco Retailer shall apply for the renewal of his or
her Tobacco Retailer’s license no later than thirty (30) days prior to expiration of the pay-
ment term.

COMMENT: The payment term of licenses is a matter for local
policy. If this ordinance is adopted as an amendment {0 a lo-
cal, regulatory business ficense ordinance, many
administrative dstailg, such as the term of licenses, may be
covered by the existing license ordinance. It may be besi to
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rely on thase provisions to avoid unintended incensistencies
that can complicate enforcement of the ordinance.

|

(e) Nothing in this [ anicle / chapter ] shall be construed to grant any Person obtaining and

maintaining a Tobacco Retailer's license any status or nght other than the right to act as a
Tobacco Retailer at the location in the [ City / County ] identified on the face of the license.
For example, nothing in this [ article / chapter ] shall be construed to render inapplicable, su-

percede, or apply in lieu of any other provision of applicable law, including, without
limitation, any condition or limitation on smoking in enclosed places of employment made
applicable to business establishments by California Labor Code section 6404.5.

COMMENT: Subsection {c) makes explicit the fact that granting
a Tobacco Retailer license does not affect a Tobacco Re-
tailer's status under other local, state, or federal law. For,
exampile, obiaining a local license does not fransform a busi-
ness into a ‘retaii or wholesale tobacco shop™ in which
smoking is allowed pursuant to California Labor Code
6404.5(d)(4}. :

Sec. | (*3)]. APPLICATION PROCEDURE. Application for a Tobacco Retailer’s
license shali be submiited in the name of each Proprietor proposing io conduct refaii iobacco
sales and shall be signed by each Proprietor or an authorized agent thereof. It is the responsibil-
ity of each Proprietor to be informed of the iaws affecting the issuance of a Tobacco Retailer’s
license. A license that is issued in error or on the basis of false or misleading information sup-
plied by a Proprietor may be revoked pursuant to Section [ ____ (*9)(c) ] of this [ article /
chapter ]. All applications shall be submitted on a form supplied by the Department and shall

contain the following information:
l. The name, address, and telephone number of each Proprietor.

2. The business name, address, and telephone number of the single fixed location for which a
Tobacco Retailer’s license is sought. ‘

3. The name and mailing address authorized by each Proprietor to receive all license-related
communications and notices (the “Authorized Address™). If an Authorized Address is not sup-
plied, each Proprietor shall be understood to consent to the provision of notice at the business
address specified in subparagraph 2. above.

4. Whether or not any Proprietor has previously been issued a license pursuant to this
[ article / chapter ] that is, or was at any time, suspended or revoked and, if so, the dates of the

suspension period or the date of revocation.

. 5. Such other information as the Department deems necessary for the administration or en-
forcement of this ordinance.
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COMMENT: Again, if the ordinance is included in a comprehen-
sive licensing ordinance, this section might be omitted, The
fourth requirement is intended to allow the administrative
agency io identify applicants who have previously had i
censes suspended or revoked, The fifth requirement
authorizes administrative and enforcement staff to establish
application forms that require various types of information to
aid effective operation and enforcement of the ordinance. For
example, it may be useful {o include in the application a
statement, perhaps made under penalty of perjury, that the
applicant has {amiliarized himself or herself with the legal re-
guirements applicable to tobacco retailing. It would, of course,
be helpful to provide information about those requirements to
those who apply.

Sec. [ (*4) ]. ISSUANCE OF LICENSE. Upon the receipt of an application for a
Tobacco Retailer’s license and the license fee, the Department shall issue a license unless sub-
stantial record evidence demonstrates one of the following bases for denial:

(a) the application is incomplete or inaccurate; or

(b) the application seeks authorization for Tobacco Retailing by a Propnetor for which or
whorm a suspension i in effect pursuant to Section [ {(*8) ] of tis { ariicle / chapter I;

or by a Proprietor which or who has had a license revoked pursuant to Section
t (*9)(a)(4) ] of this [ article / chapler }; or

(c) the application seeks authorization for Tobacco Retailing ata location for which a
suspension 1s in effect pursuant to Section [ (*8) ] of this [ article / chapter ];
or at a location which has had a license revoked pursuant to Section [ ___ (*9)(a)(4) ] of this
[ article / chapter ] provided, however, this subparagraph shall not constitute a basts for de-
nial of a license if the applicant provides the [City / County ] with documentation
demonstrating by clear and convincing evidence that the applicant has acquired or is acquiring
the premises or business in an arm’s length transaction. For the purposes of this subpara-
graph, an “arm’s length transaction” is defined as a sale in good faith and for valuable
consideration that reflects the fair market value in the open market between two informed and
willing parties, neither under any compulsion to participate in the transaction. A sale be-
tween relatives, related companies or partners, or a sale for the primary purpose of avoiding
the effect of the violations of this [ article / chapter ] that occurrsd at the location, is pre-

sumed not to be an “arm’s length transaction”;

(d) the application seeks authorization for Tobacco Retailing that is prohibited pursuant
to Section { (*2) ] of this [ chapter / article (e.g., mobile vending) ], that is unlawful pur-

suant to this Code [ [ chapter / article ] { ] (e.g., the zoning code) ], or that is unlawful
pursuant to any other local, state, or federal law.

l COMMENT: Although a ficense technically should not be issued
if prohibited elsewhere in the City or County code, it is valu-
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able to make notz of what other tohacca ardinances staff
should take into consideration. For example, if the code con-
tains a zoning or conditional use permit ordinance affecting
tobaceco retailers, the licensing ordinance should refer to it di-
rectly to assist staff in implementing the ordinance,

This saction makes issuance of licenses a mandatory, ministe-
rial duty of staff unless record evidence can be devzloped
supporting one of the four justifications for denial of the ordi-
nance canh be shown. "Substantial recerd evidence® is oral or
written evidence within the City's or County's records that is
sufficientty reliable and persuasive that a court will accept it.
The usual test is that it must be the kind of evidence upon
which responsible pecple rely in making important business,
personal and other decisions.

It is lawiul to establish a discretionary license system, whare Ii-
censes are issued only after some form of hearing {which
could be a "paper” hearing conducted by mail) and individually
tailored conditions of approval are imposed. However, given
the likely volume of such licenses in most communities, this
ordinance takes a less ambiticus approach and will require
less staff time and money to implement.

Providing record evidence of the bases for denial under sub-
seciions (b} and (T should be simple and can take the form of
a memo from planning staff or from staff members who main-
tain the records of suspensions and revocations. Proving that
an application is incomplete also wili be simple. Proving that
an application contains false information will be more difficult
and greater attention to the quality of evidence (i.e., its per-
suasiveness and reliability) is therefore appropriate. If oral
evidence is to be relied upon, it should be reduced to writing,
as by a staff memao to the file that reports the oral complaint of
a resident.

Sec. | (*5) ]. OTHER REQUIREMENTS AND PROHIBITIONS.

(2) DISPLAY OF LICENSE. Each license shall be prominently displayed in a publicly
visible location at the licensed premises. |

(b) POSITIVE IDENTIFICATION REQUIRED. No Person shall engage in Tobacco Re-
tailing without first examining the identification of the purchaser, if the purchaser reasonably
appears under the age of twenty-seven (27) years old, and confirming that the proposed sale
is to a purchaser who is at least the minimum age in state law for being sold the Tobacco
Product or Tobacco Paraphernalia.

() MINIMUM AGE FOR PERSONS SELLING TOBACCO. No Person shall engage
in Tobacco Retailing if the Person is younger than the minimum age in state law for being sold
or for possessing any Tobacco Product.

Sec. | (*6)]. FEES FOR LICENSE. The fee to issue or to renew a Tobacco Retailer’s
license shall be established by resolution of the [ Citv Council / Board of Supervisors ]. The fee
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shall be calculated so as to recover the total cost of both license administration and license en-
forcement, including, for exarmple, issuing the license, administering the license program, retailer
education, retailer inspection and compliance checks, documentation of violations, and prosecu-
tion of violators, but shall not exceed the cost of the total program. All fees shall be used to fund
the program. Fees are nonrefundable except as may be required by law.

COMMENT: Califarnia Govarnment Code seclions
BB016~-65018.5 govern the establishment of fees; other local
reguirements astabiished by charter or ordinance, may apply
as well. The Government Code requires a noticed public
hearing. This ordinance provides that fees are established by
resolution both because the Government Code permits the
use of a resolulion rather than an ordinance and because
many cities and counties adopt an annual master fee-setting
resolution that can be amended to include this fee.

i is lawful 1o impose a fee on applicants in an amount suffi-
cient to offset the cost of the entire tobasce enforcement
program of the tocality under such cases as Sinclair Faint Co.
v..Board of Equalization, 15 Cal. 4th 868 (1997).

The license fee can incorparate the cost of enforcing all to-
bacco laws bacause a vioiation of any tabacco-related law is a
basis for revacation or suspension of a cense. For exampie,
if the enfarcing agency is the police depariment, a new officer
could be hired and the cost of hire included in the fee so long
as the efforts of a full-time officer (or the equivalent number of
staff hours) are used to moniter and enforce tobacco laws in
connection with monitoring compliance with the license.

One approach to setting the fee is to estimate the cost of ad-
ministration and enforcement of the licensing program. For
exampie, estimate the number of stores in the city or county
and how much iime it will {ake a government employee to re-
view applications and issue licenses, The fraction of that
employee's {ime can then be used to calculate the annual
cost, based on the cost of that employee's salary, benefits,
and his or her share of agministrative overhead such as rent,
tnsurance, legal advice, stc, As for enfarcement costs, calcu-
late, for exampie, how many yearly inspections are necessary
{ideally one to four per retailer) and how much staff time each
inspection demands. 1t is important to document these cail-
culations far two reasons; te provide support {or the fee
amount; and, to refute a potential legal challenge claiming the
fee exceeds the cost of administration and enforcement.”
Please contact TALC for an example of a fee calculation per-
formed by the county of Santa Barbara prior to passage of
that county's licensing ordinance.

Note that the City or County can avoid having to calculate
stafl time by mandating that a set amount of time, e.g., 15
hours & week, shall be spent on license enforcement activity
{(including enforcing the tobacco laws that give rise to a li-
cense violation). New staff could be hired to meet this
mandaie and the cost can be incorporaied into the license
fee.
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Sec.[  (*7)]. LICENSES NONTRANSFERABLE. A Tobacco Retailer’s license is
nontransferable. If the information required in the license application pursuant to Sec-
tion[ ____ (*3)],items 1, 2, or 3, changes, a new Tobacco Retailer’s license is required before
the business may continue to act as a Tobacco Retailer. For example, if a Proprietor 1o whom a
license has been issued changes business location, that Proprietor must apply for a new license
prior o acting as a Tobacco Retailer at the new location. Or if the business is sold, the new
owner must apply for a license for that location before acting as a Tobacco Retailer.

Sec. | (*8) ]. LICENSE VIOLATION AND COMPLIANCE MONITORING.

() VIOLATION.OF TOBACCO-RELATED LAWS. It shall be a violation of a To-
bacco Retailer’s license for a licensee or his or her agent or employee to violate any local,
state, or federal tobacco-related Yaw.

COMMENT: This provision makes licensing an effective tool for
comprehensively enforcing tobacco control laws. A city or
county can use the suspension/revocation provisions of a li-
cense to encourage compliance with all tobacco-related laws,
even laws that the city or county might not otherwise have
authority to enforce, such as the Stop Tobacco Access to
Kids Enforcement Act ("STAKE Act,” Bus. & Prof. Code §
22958). This provision also gives a city or county additional
enforcement options: enforcing an underlying tobacco law,
such as not selling tobacco to minors (Penal Code 308);
and/or discouraging illegal behavior by suspending or revok-
ing a license. Losing the right to sell tobacco will likely be a
bigger financial deterrent than an occasional fine imposed
under other laws.

(b) LICENSE COMPLIANCE MONITORING.

(1) Compliance with this [ chapter / article ] shall be monitored by [ enforcement

agency ]. ‘Any peace officer or code enforcement official also may enforce this { chapter/
article ]. . - ‘ '

{2) The [ enforcement avency ] shall check the compliance of each Tobacco Retailer at
least [ ] times per twelve (12) month period and shall conduct additional compliance
checks as warranted within that period so that the total number of compliance checks
equals no less than an average of [ ] checks per Tobacco Retailer. The compliance checks
shall be conducted to determine, at @ minimum, if the Tobacco Retailer is complying with
1obacco laws regulating underage sales. The { enforcement agency ) shall use youth decoys
and comply with protocols for the compliance checks developed in consultation with the
San Diego County Department of Health and Human Services and the San Diego District
Attorney. When appropriate, the compliance checks shall determine compliance with
other tobacco-related laws:

COMMENT: It is important to designate who will moniter license
compliance, or in other words, who will enforce the license.
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Uniess an enforcing authority is explicitly sat forth, the ficense
may not be enforced at all. Mulliple agencies may be given
authority to enforce the license, but it is probably a good idesa
to provide some clear division of authority between them to
discourage conflicts and situations in which each agency de-
fers to the other and neither enforces the ordinance,

It is.also a good idea to recommend a minimum number of
compliance checks tc ensure that at least some level of en-
forcement will take place. One to four checks per year may be
appropriate depending on the number of Tobacco Retailers in
a community and the ievel of funding established through the
license fe=s.

(3) The [ Citv / County ] shall not enforce any tobacco-related minmmum-age law
against a Person who otherwise might be in violation of such law because of the Person’s
age (hereinafter “youth decoy™) if the potential violation occurs when:

(i) the youth decoy is participating in a compliance check supervised by a peace
officer or a code enforcement official; or

(ii) the youth decoy is participating in a compliance check funded in part by the
San Diego County Department of Health and Iuman Services or funded in part, either
directly or indirectly through sub-contracting, by the California Department of Health
~ Services.

See.[ _  (*9)]. SUSPENSION OR REVOCATION OF LICENSE.

(a) SUSPENSION OR REVOCATION OF LICENSE FOR VIOLATION. In addition to
any other penalty authorized by law, a Tobacco Retailer’s license shall be suspended or re-
voked if the Department finds, after notice to the licensee and opportunity to be heard, that
the licensee or his or her agents or employees has or have violated the requirements or prohi-
bitions of this [ article / chapter ] including the conditions of the license imposed pursuant 1o

Section[ __ (*8) ] above.

(1) Upon a finding by the Department of a first license violation within any sixty-
menth (60) period, the license shall be suspended for thirty (30) days unless, at the elec-
tion of the Tobacco Retailer, the Tobacco Retailer pays a penalty of { two thousand five
hundred dollars ($2500) ]. The payment of a penalty in lieu of suspension does not ex-
punge the violation and the violation will be counted for the purposes of a future finding
that a second or subsequent violation has occurred.

(2) Upon 2 finding by the Department of a second license violation within any sixty-
month (60) period, the license shall be suspended for ninety (90) days.

|
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(3) Upon a finding by the Department of a third license violation within any sixty-
month (60) period, the license shall be suspended for one (1) year.

(4) Upon a finding by the Department of a fourth license violation within any sixty-
month {60) period, the license shall be revoked and the Proprietor or Proprictors who had
been issued the license shall never again be issued a Tobacco Retailer’s license pursuant to
this [ chapter / articie ].

COMMENT: Stronger or more tenient penaltias may be provided
as a matter of local policy. For example, in lisu of an initiat 30-
day suspension, the retziler could be required to provide
training for all sales employees on all tobacco-related taws,
ang technigues to ensure future compliance with the law. If
such an option is offered, the training plan would need to be
pre-approved by the Department; the training would need to
be completed within a time specified by the Depariment: and,
after the training, the retailer would have to submit satisfactory
evidence within 2 specified pericd of time that the training de-
scribed in the training plan was completed. Alternatively, some
local ordinances direct enforcement staff simply to warn retail-
ers afier the first violation.

This model ordinance does not impose fines upon Tobacco
Retailers for license violations related to state tobacco laws in
order to avoid potential preemption by state iaw. Penal Code
section 308(a) prohibits the sale of tobacco to minors and es-
tablishes criminal and civif penalties for violation. Penal Code
section 308{e) prohibits local governments from passing ordi-
nances “inconsistent” with this law. Therefore, local
governments may not be able to increase the fines for illegal
sale of tobacco to minors but they may provide for suspension
of a retailer’s license {o encourage compliance with Penal
Code section 308.

By providing mandatory penalties, this model does not provide
any discretion to enforcement staff. This lack of discrefion
makes for a simple ordinance and siandardized, even-handed
enforcerment. ! discretion with respect to penalties is desired,
the ordinance must state the standard by which that discretion
is to be exercised. One formula might be: “the license shall
be suspended for up to 80 days, depending on the willfulness
of the violations and the need to deter further vioiations,”
Note, too, that these penalty provisions do not prevent the
use of other fegal tools, such as criminal prosecution under
Penal Code section 308, enforcement of the Stoep Tobacco
Access to Kids Enforcement Act ("STAKE Act,” Bus. & Prof.
Code § 22950-22962), or the administrative and judicial
remedies discussed below.

This ordinance provides a broad range of enforcement de-
vices, ranging from suspension and revocation of licenses to
fines, criminal taw suits, civil faw suits, etc. It is unlikely that
every remedy would be used in a single case, although multi-
ple remedies might be used against a particularly egregious
violator over time. If more than one penalty is to be imposed,
attention should be given to the possibility of a violation of the
double jeopardy clauses of the state and federal constitu-
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tions, which forbid multiple criminal sanctions for a single mis-
deed. That doctrine dees not, however, prevent both civil and
criminal remedies for a single misdeed. Thus someone con-
victed of violating Penal Code section 308 could atso face the
civil penalty of license suspension or revocation.

(3) A Tobacco Retailer with 2 suspended or revoked license:

(1) shall remove all Tobacco Products and Tobacco Paraphemalia from public
view; and

(i1) shall not display any advertisement relating to Tobacco Products or Tobacco
Paraphernalia that promotes the sale or distribution of such products at the Tobacco
Retailer location or that would lead a reasonable consumer to believe that such prod-
ucts can be obtained at the Tobacco Retailer location;

(3ii) except that for a first [ or second ] suspension within any sixty-month (60)
period, instead of complying with subsections (i) and (i1) above, the Tobacco Retailer
may elect to post 2 clear and legible sign at each point of sale and at every public en-
trance stating in seventy two (72) point type or larger: “TOBACCO PRODUCTS
bacco” and such signs must be present and remain free of obstructions for the entire
duration of the suspension period. A

(b) SUSPENSION OF LICENSE FOR FAILURE TO PAY RENEWAL FEE. A To-
bacco Retailer’s license that is not timely renewed pursuant to Sec. [ ___ (*2)(d) ] shall
automnatically be suspended by operation of law. If not renewed, a license shall be automati-
cally revoked two (2) years after the renewal date. To reinstate the paid status of a license
that has been suspended due to the failure to timeiy pay the renewal fee, the proprietor must:

(1) submit the renewal fee plus a reinstatement fee of ten percent (10%) of the re-
newal fee; and . -

(2} submit a signed affidavit affirming that the Proprietor has not sold any Tobacco
Product or Tobacco Paraphernalia during the period the license was suspended for failure
to pay the renewal fee.

COMMENT: This provision closes loopholes that can ocour if a
ficense is not renewed during the course of a license violation
investigation or suspension period.

(c) REVOCATION OF LICENSE ISSUED IN ERROR. A Tobacco Retailer’s license
shall be revoked if the Department finds, after notice and opportunity to be heard, that one or
more of the bases for denial of a license under Section [ ___ (*4) ] existed at the time applica-
tion was made or at anytime before the license 1ssued. The revocation shall be without
prejudice to the filing of a new application for a license.
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COMMENT: This provision allows the City or County io revoke a
license that shouid not have been granied but it is not a puni-
tive revocation like subsection {a) above. For exampie, if
information provided in an application turns out {o have been
incorrect, the license can be revokad. Another exampie is if a
zoning ordinance prohibits Tobacco Retailing in certain loca-
tions, but staff issue & license by misiake, the license can be
revoked.

(d) APPEAL OF SUSPENSION OR REVOCATION. A decision of the Department to
revoke or suspend a license is appealable to the [ ] and must be filed withthe [ _ ]
within ten days of mailing of the Department’s decision. An appeal shall stay all procesdings
in furtherance of the appealed action. A suspension or revocation pursuant to Section
[ (*9)(b)]is not subject to appeal.

COMMENT: Some appeal right should be provided to ensure
due process and to permit the City or County to correct any er-
rors that may occur in the administrative process, How many
levels of appeal lo permit, which officer or body should hear
the appeal, what officer should receive the notice of appeal,
the time limits to set, etc. are local policy questions. If the or-
dinance is adopted as an amendment to a broader licensing
ordinance, appeai provisions wiin aii ine necessary detaiis wiil
very likely be provided by existing ordinances. Local govern-
ments would do well to trigger the 80-day statute of iimitations
for legal chaltenges by complying with the notice requirements
of Code of Civil Procedure 1094.6(f) in making and giving no-
tice of determinations under this ordinance.

Sec.[___ (*10)]. ADMINISTRATIVE FINE.

(a) GROUNDS FOR FINE. In addition to any other remedies available at law or in eg-
uity, if the Department finds, based on substantial evidence, that any unlicensed Person,
including a Person named on a revoked or suspended license, has engaged in Tobacco Retailing
in violation of Section | __ (*2) ] of this [ articie / chapter ], the Department shall fine that

Person as follows:

1. a fine not exceeding one hundred dollars ($100) for a first violation in any twelve-
month (12) period; or

2. a fine not exceeding two hundred dollars ($200) for a second violation ia any
twelve-month (12) period; or

3. a fine not exceeding five hundred dollars ($500) for a third or subsequent violation
in any twelve-month (12) period.
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Each day that such a Person engages in Tobacco Retailing shall constitute a separate viola-
tion. '

COMMENT: This provision provides a mandatory remedy against
a Tobacco Retailer who sells Tobacco Products witheut a [i-
cense or with a suspended license. Selling without 2 license
or with a suspended ficense may be the most serious vioiation
of the ordinance, as it undermines the entire licensing
scheme. it may be possible {o pursue these violators through
criminal prosecution under the criminal penalty section set out
below in Seclion (*11). Again, if the retailer is selling Tobacco
Products 1o a2 minor, the City or County-may stili choose to rely
on other tools, such as criminal prosecution under Penal Code
section 308, enforcament of the Stop Tobacco Access to Kids
Enfarcement Act {*STAKE Act” Bus. & Prof. Code § 22850-
22982). Higher or lower fines may be providad as a matter of
iocai policy, although fines cannot be so high as to be confis-
catory or to violate the Eighth Amendment prohibition on
“excessive finas and forfeitures.” Note that if in Section
(*11)(b}, the City or County chooses to allow the prosecution
of violations as infractions, the fines imposed in this section
can not be greater than the maximum fine for an infraction.
Cal. Gov. Code § 53069.4. This model incarnarates the cur
rent maximum lmits. See Cal. Gov, Code § 25132. The last
sentence of this section commonly appears in City and County
codes and may be unnecessary.

{b) NOTICE OF VIOLATION. A notice of violation and of intent to impose a fine shall
be personally served on, or sent by certified mail to, the Person or Persons subject to the fine.
The notice shall state the basis of the Department’s determinations and include an advisement
of the right to request a hearing to contest the fine. Any request for a hearing must be in
writing and must be received by the Department within ten (10) calendar days of personal
service of the notice on the Person or Persons subject to a fine or within fifteen (15) calendar
days if the Person or Persons subject to a fine are served by mail.

(c) IMPOSITION OF FINE. If no request for a2 hearing is timely received, the Depart-
ment's determination op the violation and the imposition of a fine shall be final and payment
shall be made within thirty (30) calendar days of written demand made in the manner speci-
fied above for a notice of violation. If the fine is not paid within that time, the fine may be
collected, along with interest at the Jegal rate, in any manner provided by law. In the event
that a judicial action is necessary to compe] payment of the fine and accumulated interest, the
Person or Persons subject to the fine shall also be liable for the costs of the suit and attor-
ney’s fees incurred by the [ City / County ] in collecting the fine.

{d) NOTICE OF HEARING. If a hearing is requested pursuant to subsection (b) of this
section, the Department shall provide written notice, within forty-five (43) calendar days of
1ts receipt of the hearing request, to the Person or Persons subjeci to a fine of the date, time,
and place of the hearing in the manner specified above for a notice of violation.
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(¢) HEARING DECISION. The hearing officer shall render a written decision and find-
ings within twenty (20) working days of the hearing. Copies of the decision and findings
shall be provided to the Person or Persons subject to a fine in the manner specified above for
2 notice of violation.

(f) FINALITY OF THE HEARING OFFICER’S DECISION. The decision of the hear-
‘ing officer shall be the final decision of the { City / County ].

(¢) APPEAL TO SUPERIOR COURT OF LIMITED JURISDICTION. Notwithstand-
ing the provisions of section 1094.5 or section 1094.6 of the Code of Civil Procedure, within
twenty (20) days after personal service of the hearing officer’s decision and findings, or
within twenty-five (25) days if served by mail, any Person subject to a fine may seek review
of the hearing officer’s decision and findings by the superior court of limited jurisdiction. A
copy of the notice of appeal to the superior court shall be timely served in person or by first-
class mail upon the Department by the contestant. The appeal shall be heard de novo, except
that the contents of the Department’s file in the case shall be received in evidence. A copy of

_ the records of the Department of the notices of the violation and of the hearing officer’s deci-
sion and findings shall be admitted into evidence as prima facie evidence of the facts stated
therein.

COMMENT: As discussed below, cities and counties have the
power to impose fines administratively only if the ordinance
expressly provides for effective judicial review. As an alierna-
tive to subsection {g), a City or County may choose to simply
authorize a writ of administrative mandamus under Code of
Civil Procedure sections 1094.5 and 1094.6. The language
provided in subsection {g) is intended to shorien the time in
which to seek judicial review and to specify other procedural
details and is substantially similar to Gov't Code Section
63069.4(b)(1).

(h) FAILURE TO PAY FINE. If no timely notice of appeal to the superior court is filed,
~ or the Department is not timely served with a copy of a notice of appeal, the hearing officer’s.
decision and findings shall be deemed confirmed and the fine shall be collected pursuant to
subsection (c) of this Section.

COMMENT; Cities and counties have the powsr to impose fines
administratively in addition to civil actions for injunction or nui-
sance abatement and criminal prosecutions for violations of
the Code. To do so, however, il is necessary to salisfy the
requirements of McHugh v. Santa Monice Rent Contro! Board,
49 Cal. 3d 348 (1989), which the procedures spelled out in
this section are designed to do. This language of this section
is substantially similar to the provisions of Gov't Code Sections
53069.4(c) and (d).

Sec. | (*11) ]. ENFORCEMENT. The remedies provided by this [ article / chapter ]
are cumulative and in addition to any other remedies available at law or in equity.
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COMMENT: The following section is designed to offer a variety
of options to the drafter and o the enforcing agency. Drafters
may choose {o include some or all of these options. Once the
ordinance {3 enacied, the enforcing agency will have the dis-
cretion to choose which enforcemsnt toois to use. As a
praclical matter, these enforgernent options would not be ap-
plied simulianecously, Additional comment regarding
considerations about the choice of remedy appears above
with respect to administrative fines.

(a) Causing, permitting, aiding, abetting, or concealing a violation of any provision of this
{ article / chapter ] shall constitute a violation.

COMMENT: This s standard fanguage tha!l is typically included
in a City or County Code and may be omitted if duplicative of
existing Code provisions.

(b) Violations of this [ article / chapter ] may, in the discretion of the [ City Prosecutor /
District Attornev ], be prosecuted as infractions or misdemeanors.

(c) Any Person violating this [ article / chanter ] is subject i & civil action brought by the
Citv_Prosecutor / District Attormney } or the [ Citv Attorney / County Counsel ], punishable
Lounty Lounse: |, p
by:

i. afine ot less than ene hundred dollars ($100) and not exceeding five hundred
~ dollars (3500) for a first viclation in any twelve-month (12) period; or

2. a fine not less than five hundred dollars ($500) and not exceeding one thousand
dollars ($1,000) for a second viclation in any twelve-month (12) period; or

3. a fine not less than one thousand doliars ($1,000) and not exceeding three thou-
sand dollars (83,000) for a third or subsequent violation in any twelve-month (12) period.

COMMENT: The amount of the fines may be adjusted. This
madel presents two choices: (1) enforcement under the code
section for an infraction (like a parking ticket); and

(2} enforcement under the code section for a misdemeanor
(like vandalism). Other possibilities exist. For instance, the
ardinance could be enforced under the code section for the
City's or County's “wobbler” ordinance, which gives the prose-
cutor discretion whether to charge a parlicutar violation as an
infraction or a misdemneanor. Or it could be enforced using a
sliding scale that provides for infraction enforcement in most
cases, with misdemeanor enforcement against repeat viola-
tors. Fines and other criminal penalties are established by the
Penal Code and are typically reflected in the general punish-
ments provision of a local code. Note that if viclations are
defined as infractions, the fines imposed under Section
{*10)}(a) cannot exceed the relatively low penalties authorized
by the Penal Caode for infractions. Accaordingly, it may be
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preferabie to define these violations as misdemeanors and
rely on a “wobbler” ordinance to authorize prosecution as an
infraction in appropriate cases.

(d) Violations of this [ article / chapter ] are hereby declared to be public nuisances.

COMMENT: By expressly stating that viclations are public nui-
sances, tnis provision alows .enforcement of the crdinance via
the adminisirative nuisance abatemant procedures commonly
found in municipal codes. In addition, together with the provi-
sicn for injunctive relief below, this provisicn authorizes a civil
public nuisance aciion 2s an enforcement device.

(e) Violations of this [ article / chapter ] are hereby declared to be unfair business prac-

tices and are presumed to at Jeast nominally damage each and every resident of the
community in which the business operates.

COMMENT: This express statement serves to emphasize the
fact that a violation of this ordinance can be enforced using
Business & Professions Code section 17200.

() Iu addition to oluer sewedies provided by tuis | arbidle / chapter ] or by other law, apy
violation of this [ article / chapter | may be remedied by a civil action brought by the [ City
Attornev / Countv Counsel ], including, for example, administrative or judicial nuisance

abatement proceedings, civil or criminal code enforcement proceedings, and suits for injunc-
tive relief.

COMMENT: It is common to provide that the local government’s
lawyers may go to court to seek injunctions and other pznal-
ties in addition to fines. The express provision for injunctive
relief lowers the showing required to obtain a preliminary or
permanent injunction as described in /T Corp. v. County of
imperial, 35 Cal. 3d 63 (1983}

Think carefully about the nuisance abatement procedure you
chaase, A lacal government may pravide far treble damages
for the second or subsequent nuisance abatement judgment
within a two-year period, as long as the ordinance is enacted
pursuant to Government Code section 38773.5." Treble dam-
ages are not available, however, under the altarnative
nuisance abatement procedures in Governmeni Code sec-
tion 38773.1 and Health & Safety Code section 17980.
Government Code section 38773.5 (authorizing treble dam-
ages) establishes a procedure for nuisance abatement where
the cost of the abatement can be collected via the property
tax roll as a special assessment against the property on which
the violation occurs,

) Any Person acting for the interests of itself, its members, or the general public may
bring an action for injunctive relief to prevent future such violations or to recover such actual
damages as he or she may prove.

San Diego Mode) Ordinance Requinng a Tobacco Retailer License


http://ds.ma.ges

0009508

COMMENT: In addition to the remediss provided above, local
governments may wish to provide for enforcement by private
parties. If so, the right of private action must be expressly pro-
vided. Note that injunctions are issued only by the Superior
Cournt of unlimited jurisdiction and, practicalty speaking, require
an attorney. The language in this section providing who may
bring an actlion tracks the language of California Business &
Professions code section 17200 and is intended to allow al-
most anyone to act as a private enforcement officer.

Sec. [ ___ (*12) ). PRIVATE ENFORCEMENT.

COMMENT: For further explication of the rationale behind and
potential impact of this provision, piease ses TALC's memo-
randum entitled “The Benefits of Adding a Private Right of
Action Provision to Local Tebacce Control Ordinances” avail-
able from TALC at (510) 444-8252 or by e-mail at talc@phi.org
or from our website at hiip:/ftalc.phi.org.

(a) Any Person acting for the interests of itself, its members, or the general public (here-
inafter “the Private Enforcer”) may bring a civil action to enforce this | article / chapter ].

Upor proof of 2 violation, a court shall award the foliowing:
(1) Damages in the amount of either:
(i) upon proof, actual damages; or

(i) with insufficient or no proof of daméges, ${ 500 ] for each violation of this
[ article / chapter ] (hereinafter “Statutory Damages™). Unless otherwise specified in

this chapter, each day of a continuing violation shall constitute a separate violation.
Notwithstanding any other provision of this chapter, no Private Enforcer suing on be-
half of the general public shall recover Statutory Damages based upon a violation of
this chapter if a previous claim brought on behalf of the general public for Statutory
Damages and based upon the same violation has been adjudicated, whether or not the
Private Enforcer was a party to that adjudication. - :

COMMENT: This provision allows {or the collection of damages
even if it is difficult or impossible to prove the actual amount of
damages that resulted from the given violation. Statutory
damages can add up to a substantial sum betause each day
of a continuing viclation counts as a separate violaiion. How-
ever, if an action is brought in small claims court, the {otal
amount of damages sought must fall befow $5,000. So, when
considering the amount at which o set statuiory damages in a
given ordinance, it is worth considering whether a typical case
brought under the ordinance will involve a claim for iess than
$5,000. Note that this provision protects a retailer from being
sued multiple times on behalf of the general public for the
same violation.

(2) Restitution of the gains obtained in violation of this [ article / chapter ].
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COMMENT This provision can prevent a persgn operating ilie-
galiy from keeping the profits of the illegal acts. Restitution is a
remedy that entails “making good,” in that it forces the defen-
dant to give the plaintiff an equivalent value for any loss,
damage, or injury. {See 1 Witkin, Summary 9th Contracts § 91
(1{990).)

(3) Exemplary damages, wlqiere it 1s proven by clear and convincing evidence that the
defendant is guilty of oppression, fraud, malice, or a conscious disregaré for the public
health. ) }

COMMENT: Exemplary damages are also known as “punitive
damages.” They are designed to punish and deter a defen-
dant in a tort case who has acted in an outrageous manner.

i

(b) The Private Enforcer may also bring a civil action to enforce this [ article / chapter ]

by way of a conditional judgment or an injunction. Upon proof of a violation, a court shall is-
sue a conditional judgment or an injunction.
’ 1

| .
COMMENT: In order to get an injunction a plaintiff wouid have

ol b o
h“ sue 11" ‘.‘.\nhihnr Hnm:-\nn ﬁ‘ ""”p"ﬂﬁr counl and nol the alllall

claums division, However, a plaintiff could seek a conditional
Judgmnnt in small claims court. Note that the difference be-
tween an injunction and a conditional judgment is that with
the latter, the defendant is not directly ordered to do some-
thmg (or to refrain from doing something). Rather, the
defendant is given a choice between fulfilling certain condi-
hons {e.q., ceasing the illegal conduct) or suffering a different
judgment {e.c., paying monetary damages). (See 1 Consumer
Law Sourcebook for Small Claims Court Judicial Officers {Cali-
forma Department of Cansumer Affairs 1998) §§ 12.32-12.34.)
A conditional judgment could serve as an alternative to dam-
ages or restitution, or it could be in addition to damages or
restititution. For example, a small claims court could order
some monetary damages along with a conditional judgment
giving the defendant a choice between ceasing the violations
or paymg even more money.

(c) Notwithstanding any legal or equitable bar against a Private Enforcer seeking relief on
its own behalf, a Private Enforcer may bring an action to enforce this [ article / chapter ]
solely on behalf of the general pubhc ‘When a Private Enforcer brings an action solely on be-
half of the general public, nothing about such an action shall act to preclude or bar the Private
Enforcer from bringing a subsequent action based upon the same facts but seeking relief on its
own behalf. |

COMMENT This is an important clause, so exercise care when
consudenng whether to modify or eliminate it. This clause ac-
comphshes two distinct goals:

First, the clause permits a Private Enforcer with a special rela-
tionship 10 a particular defendant to sue the defendant even
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though the Private Enforcer might otherwise be prohibited
fram doing so. Attorneys often refer to such prohibitions as
Iegal and equitzble bars.” For example, an employee may be
requ:red to arbitrate—not lltlgate—any employment dispute,
such as a dispute involving smoking in the werkplace. Under
this clause, such an employee may be required to arbitrate
any 'pnrsonal claims {e.g., damages for parsonal injury from
secondhand smoke) but can nevertheless sue the empioyer in
court as a represenuatwe member of the general public. In
such a circumstance, the Private Enforcer could only make the
claxms that every member of the general public couid make
(e.g., sue for Statutory Damages on behalf of the general

publjc for the employer's violation of & workplace smoking law).

Second the clause permits a Private Enforcer who first sues
solely on behalf of the general public to sue the same defen-
dant later on any personal claims {atthough such personal
claums might still be subject to legal or equitable hars as de-
scribed above). Normally, repetitive suits based upon
essentially the same facts and circumstances are prohibited.
At‘to'rneys ofien use the terms “res judicata,” “Issue preclusion,”
and “coliateral estoppel” for such prohibitions. Under this
c'uause however, an employee subjected to smoking in the
workp!ace can first sue her employer solely an behalf of the
genera! public, receiving the Statutory Damages amount for
each violation. If the employee is made ill by the secondhand
smoke, she can sue the employer jater for personal injury.

|

This clause is not intended to modify well established legal
rules concerning when a plaintiff may bring personal claims.
Rather, it simply incorporates the logical line of reasoning that
when a Private Enforcer brings a claim solely on behalf of the
general public, the plaintiff is acting as a “private atiorney
general;” thus, the existence of personal claims is irretevant

andsuch claims are unaffected.
|

(d) Nothing in this [ article / chag‘:fer] shall prohibit the Private Enforcer from bringing a

civil action in small claims court to enforce this { article / chapter 1, so long as the amount in

demand and the t}k}ﬁe of relief sought are within the jurisdictional requirements of small claims
court as set forth in California Code of Civil Procedure section 116.220.

COMMENT: This clause is legally superfluous, but is serves to
flag for plaintifis and courts that small claims court would be
an appropriate forum for resolving disputes under this provi-
sion.
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