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APPLICANT’ RESPONSE TO CITY ATTORNEY MEMORANDUM MS 59 AND
PROPOSED ADDITIONAL CRITERIA.

TO: . City Council members
FROM:  David Stebbins, project # 51076

SUBJECT: 1. The Stebbins residence- legal response to the City Attorney Memorandum |
concerning whether additional findings are required in order to deny appeal
of the above project and uphold unanimous Planning Commission vote, and
‘alternatively; '

2. Supplemental criteria confirming Planning Commission findings

OVERVIEW

On March 1, 2007, the Planning commission unanimously approved a Coastal Development
Permit, Site Development Permit and Mitigated Negative Declaration for my house. The vote
was 6-0, all 17 required findings were made. This decision has been appealed. The appeal was
continued in order to determine whether additional findings or criteria need to be included. The
City Attorney has provided a memorandum that says ves. I disagree as matter of law.

I have attached a copy of a responsive memorandum of Law from Evelyn F. Heidelberg, a
respected land use Attorney with Procopio, Cory, Hargreaves& Savitch (attachment #3). A copy

- of the City Attorney Memorandum is attached thereto. / urge the reader to review each
memorandum in detail as my comments are intended as a brief summary.

"THE FINDINGS MADE BY THE PLANNING COMMISSION ON 3/1/07 WERE
SUFFICIENT PURSUANT TO THE LAND DEVELOPMENT CODE AND NEED NOT

BE SUPPLEMENTED.

The City Attorney suggests that the [and development code incorporates 44cfr60.6(a) by
reference. The analysis violates a fundamental principal of statutory construction because there is
another section of the land development code that specifically outlines the necessary findings
needed for a deviation. A special statute dealing with a subject always controls over the more

general.
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The city attorney correctly states that reference 1o council Policy 600-14 was removed into the
land development code, but then goes on to suggest that council policy 600-14 “trumps” the land
development code. As suggested by Council Policy No. 000-01, Council Policy should not be a
required part of a land development decision without being incorporated specifically by
reference. Previously, when the council has wanted its policy incorporated into the LDC it has
done so {see Heidelberg memorandumy); it did not do so in this case.

The City Attomey argument-that a general statement in a section defining applicable regulations
which says “all other applicable requirements and regulations of FEMA apply™ is incorporated by
. reference into another entirely different section that specifically identifies standards for granting
deviations from those very same regulations-defies logic, principals of statutory construction, and
constitutional rights to due process. Such an interpretation is void for vagueness and incorrect as
a matter of law. ‘

According to the memorandum, I am required to make additional findings on top of the those
already ratified by the Planning commission. Apart from the illegality and unfaimess of this last
minute legal requirement as it relates to my project ( I have spent three years and $50,000 in city
fees to get this far), I believe the City Attorney’s rationale has terrible policy implications. This
interpretation could be used as a trick by any opponent of any project in an effort to create wide
spread uncertainty and confusion as each homeowner or builder tries to figure out which
voluminous federal regulation, state regulation or council policy is or is not incorporated into the

building code.

The city Attorney memorandum also contradicts the practice and understanding of Development
services staff in these matters. One must remember that FEMA and NFIP do not administer flood
plain regulations. That authority is exclusively local and the Land Development code has already
incorporated those portions of NFIP gand FEMA guidelines deemed appropriate. When so
incorporated the rules are specific and clear; one does not need to look elsewhere for authority or
interpretation. It is unwise from a policy and practical standpoint to do so

Therefore, [ request that the city council decide that the findings made by the planning
commission on 3/1/07 were the only required findings. These findings are correct and all
inclusive pursuant to the Land Development Code. I request that the appeal be denied. However,
if the Council elects to follow the recommendations of the City Attorney, I submit the following
background and proposed additional findings/criteria which I believe can easily be made;
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IN THE ALTERNATIVE: -

THE ADDITIONAL CRITERIA SUGGESTED BY THE CITY ATTORNEY AS
APPLICABLE TO THE STEBBINS RESIDENCE SUPPORT THE PLANNING
COMMISSIONS FINDINGS.

GUIDELINES

It is important to note that the term findings in this context may not be appropriate. NFIP in-their .
training manual used the word “guidelines” The NFIP manual also seems to indicate a primary
concern of insurance underwriting not public safety. They exist to weed out inappropriate
projects, not to prevent Deviations. “ NFIP regulations do not address appeals...Follow the
procedures used in your zoning ordinance as these are usually prescribed by state law.”.....
Because variances may expose insurable property to higher flood risk, NFIP reguiations set
guidelines for granting them ” NFIP ordinance admlmstranon unit 7, page 7-50.

5

(1]

These “guidelines™ also appear in 44cfr60.6(a) and are m'u-rored in council policy 600-14. They
are however just guidelines not findings. This means that while we can use the word findings or
criteria, it is more likely that these are mere considerations to gmde you as decision makers when
confirming the existing findings rather than ruies in and of themseives.

HARDSHIP™

The word hardship does not appear in the LDC as it applies to this project. Regardless, the
property in question is a unique property with significant hardships. The existing structure is
dilapidated and already in violation of fema regulations because the lowest floor is two feet
below Base flood elevation. To do nothing would doom the occupants and the entire
~neighborhood to an ongoing and unprotected risk of flood damage.

The new design eliminates this risk to the extent it exists.

If no deviation is allowed, the first floor of any alternate design would be 3'10" above grade.
The garage ceiling would be 7 feet above grade. The resulting finished structure would be almost
a perfect cube or rectangle. As opposed to a friendly 7' long roof line at 30 feet, any other design
would have a long roof line at 30' for almost the entire envelope. Aside from the esthetics, this
structure would not be approved due to the bulk and scale constraints of the building code and
the ob precise plan. In effect, there is no alternative design absent a deviation. .

It is undisputed by city staff, applicant’s experts and the appellant that the source of any flooding
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is the inadequate city storm drain system. Since the City 1s responsible for the potential flooding
(see council policy 800-4), it would be an extreme hardship to refuse to allow the applicant to
correct the problem ..especially since apphcant is W1ng to us his own funds and is asking
nothing in return.

I have agreed to sign an indemnity for the city. If this parcel were just one foot outside the flood
zone or if the city corrected the storm drain system, I could build a much larger habitable space
below grade without any deviation. Therefore, this design is a compromise on the part of the
" applicant effectively reduces his property value. The situation was created through no fault of my
own, yvet the indemnity averts potential city financial or legal liabilities.

The entire block is dilapidated. Parking is currently done illegally in the setbacks by all the
occupants of the block. Since there is no altermative design available given the constraints of the
building code, the entire block would be subject to the same hardship as the applicant and this
very valuable area of the city would continue to be an eyesore.

This parcel is a subset of a subset of a subset; it exists in the only zip code in the county that
applies an far of .70 to a zoning designation of rm2-4. It will have a marvelous view of the ocean

which makes this type of underground parking feasibie (economically). It is a tiny parcel which
Limitg the nppnrhmny for nm-lnno and articulation and sten hac](c: It ig in the cnaQta] zone. It has
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height restrictions.

BALANCING

The above facts, the source of the flood zone and limited development alterriatives justify the
conclusion that a failure to find a hardship and allow the owner to develop his parcel effectively
deprives the applicant of a reasonable use of his property.

A hardship finding is a balancing act according to FEMA regulations. It is not a fixed quantity
and does not occur in a vacuum. In this instance, one must balance the hardship with the purpose
of the regulation. The regulation has only one purpose; public safety. City Staff, my engineers,
my architects-and the planning commission after two hearings found the concept to be safe. Not
even the appellant has provided any evidence that would suggest this design will be unsafe.
NFIP training manuals suggest that when granting a hardship deviation the owner should be
encouraged to place all habitable space above the BFE and minimize “non-conforming areas”as
has been done in this case. Clearly, the applicant has done everything possible to eliminate any
safety issues.

Generally NFIP manuals and FEMA regulations focus on habitable space instead of parking
because habitable areas are their primary concem. The only the rationale stated in the regulations
for generally disfavoring below grade parking in residences (as opposed to commercial
properties and mixed use properties where it is allowed), is that FEMA does not want residents
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hiding in their basements thinking they are safe in & hurricane. This rationale does not apply to
Southern California where storms of hurricane magnitude simply do not occur and have not
been confirmed in recorded history .

The rationale concerning underground parking certainly does not apply to the applicant’s house
where any occupant, even in the severest event, would simply remain above ground in the flood
proofed habitable space. Therefore, the rationale for of the regulation in thls narrow instance is
practically irrelevant and the balancing heavily favors the applicant

CONCLUSION

A finding of exceptional hardship can be made. The technical need is great, the alternatives are
practically useless and any danger to the public is non-existent. The algebra that is the “balancing
of the purpose of the ordinance with the hardship of the applicant” convincingly favors the

applicant.

The house design has been well vetted by city staff, city engineering and the Planning
Commission has made every finding needed for this deviation under the regulations. Further, The
parcel is so unique that the odds of further similar development will be limited to this block. This
very uniqueness and the lack of viable development alternatives for this parcel justifies a
hardship finding, Council mhr‘v 800-14 is not meant to be a straight jacket.

After balancing the hardships of the applicant with the purpose of the regulations, considering
the opportunity to make the block safer and more desirable along with the lack of alternatives to
the project and the inapplicability of the some of the rationale behind the regulations pertaining
10 underground parking in a flood zone as they apply in this case, it is clear that this is precisely
the type of project that meets the criteria for a deviation. Therefore, failure to grant the
applicant’s request would result in an undue hardship

* NOTE | HAVE ATTACHED ADDITIONAL CRITERIA {ATTACHMENT #1)
1 HAVE ALSO ATTACHED A COPY OF THE FINDINGS OF THE PLANNING COMMISSION MADE ON 3/1/07 (ATTACHMENT#2)

*TOGETHER THESE ARE ALL OF THE FINDINGS THAT NEED TO BE MADE PURSUANT TO THE CITY ATTORNEY'S
MEMORANDUM,

*PLEASE NOTE THAT ADDITIONAL CRITERIA #3 IS SUBSTANTIALLY THE SAME FINDING AS PLANNING COMMISSION
SENSITIVE LANDS FINDING #2

*PLEASE NOTE THAT ADDITIONAL CRITERIA #4 IS SUBSTANTIALLY THE SAME AS PLANING COMMISSION SUPPLEMENTAL
FINDING SENSITIVE LANDS DEVIATION FROM FEMA REGULATIONS #1&2.

** NOTE THAT ANY ONE OF THE HARDSHIP CRITERIA BELOW (NOS. 2A - E), WILL IS SUFFICIENT TO SHOW A HARDSHIP.
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ATTACHMENT#1

ADDITIONAL DEVIATION CRITERIA PURSUANT TO COUNCIL POLICY 600-14
AND 44CFR 60.6(A)

After due consideration of the following four criteria, and balancing the hardship of the
applicant with the purpose of the deviation guidelines, the City Council upon showing of good
cause hereby Confirms the 17 Findings made by the Planning Commission March 1, 2007 on
project 51076, Coastal Development Permit ¥ 147134, site development permit #. 389939 which
attached hereto as attachment #2.

1. Good and sufficient cause exists to grant deviation;

Good and sufficient cause exists because there are no alternative designs that are more
appropriate. Pursuant to NFIP Ordinance administration unit 7-50, guidelines for deviations exist
“to screen out situations in which alternatives to variances are most appropriate”. Here there are
none, (Finding 2A below is hereby incorporated by reference). The flood area involved is a
minor one wn.h low velocity floods. The property is a small unique lot and meets all the physical
criteria for a Deviation from FEMA regulations. The new design is Safe and will replace an
existing unsafe structure where all habitable areas are below the base flood elevation. All other
necessary findings have been made and the project and its deviation has been well vetted by the
City Engineer, staff and the Planning Comrmission.(see Planning Commission resolution

unanimousty approved March 1, 2007 - attachment #2).

2. Failure to grant a deviation would result in exceptional hardship to the applicant;

- A. The subject property is a legally developable lot that is significantly substandard by both the
current minimum area requirement and dimensional criteria of the land development code for
parcels within the RM2-4 zone. The minimum lot area on which RM2-4 regulations are
predicated is 6000 square-feet. Likewise, the minimum lot width is 50 feet and the minimum

~ depth is 90 feet. By comparison, the Stebbins property is only 2500 square feet in total area with

a lot width of 25 feet. Based on the limitations due to the substandard lot size there are few, if

any design alternatives which would allow for a reasonable use of the property. Any alternative

design without a deviation would require that the lowest habitable floor be 3'10" above grade.

The top of the garage would be over 7 feet and would reduce the habitable space by the size of

the garage. The resulting offset would create significant design problems The resulting

elevation would be a large rectangular cube.
Therefore, alternative designs of comparable or even lesser size would not provide the
articulation, offsetting planes and architectural interests recommended in the Ocean Beach

Precise Plan and the land development code and could not be approved. This creates an

exceptional hardship.



001044

B. Exceptional hardship exists because the existing structure should be considered in
noncompliance with FEMA standards and the City of San Diego Land Development Code
because the first floor is currently two feet below the Base Flood Elevation. To the extent thata
flood risk exists, this property in 1ts present state is potentially dangerous to its occupants.
Whereas, in the proposed design the entire habitable floor 1s flood proofed above the base flood
elevation per FEMA guidelines. Therefore, allowing a deviation for flood proofed below grade
parking.is less of a nonconforming condition than maintaining an obsolete structure where all
habitable area 1s 2 feet below the base flood elevation.

C. Exceptional hardship exists because the existing structure is dilapidated as is the rest of the
block. The flood risks are relatively minor because the entire block property is encircled by a
flood zone x (no special building rules-apply for this type of zone and properties are generally not
at nisk from flood). This zone is not subject to tidal or river flooding.

The characteristics of the Flood Zone A applicable to this property is theoretical flooding of low
velocity and shallow depth with long warning times. The lot is small and substandard and meets
all the physical criteria stated in the FEMA guidelines for deviation. The record indicates that
this flood zone is created by a deficiency of the city storm drain system in a theoretical 100 year
storm; it would be an unjust'and exceptional hardship to deny the property owner the

P SO, (SR Tavesl A o nn -y
Oppor tuuﬁ"v to build a safer structure.

D. The purpose of the regulation regarding underground parking in residential structures is public
safety. Specifically, hurricane prone communities floods combine with hurricane force winds
capable of removing structures from foundations; the concern is that homeowners will “shelter in
place” and think the basement is safe. This is the rationale for discouraging below grade parking
in residential buildings. This rationale does not apply in San Diego where hurricanes do not form
and have not been confirmed in recorded history. Accordingly, even in a 100 year flood event,
there would be no tendency to shelter in the basement. In this limited instance, the rationale for
the regulation is very weak or does not apply. Therefore, when balancing the purpose of the
regulation with the hardship of the applicant, the unique characteristics of the land (as described
above and elsewhere on the record), the cause of the potential flooding and the characteristics
thereof, heavily favor of the applicant.

E. When balanced against the purpose of the ordinance and the lack of risk to the public, a
hardship finding 1s justified in the peculiar circumstances of the appellant’s land. Furthermore, a
denial of this deviation would constitute a hardship on the property owner because it would limit
or eliminate his ability to develop and improve this dilapidated and unsafe property in a
reasonable manner with a new structure that conforms to the extent possible with the land
development code and at a bulk and scale consistent with the Ocean Beach Precise Plan. All
habitable space is one foot above BFE pursuant to guidelines. The below grade parking area is
flood proofed and will significantly reduce and probably eliminate any risk of flood damage,
enhance the surrounding community and provide much needed off street parking on a
substandard lot.



3. Granting the deviation does not result in increased flood heights, additional threats to public

safety, extraordinarv public_expense..create nuisances, cause fraud on or victimization of the

public. or conflict w;th existing laws or ordinances.

The proposed development including the flood proofed basement garage is taking place in the
100 year flood plain and not within the flood way. The site is currently developed and the new
construction will occupy substantially the same footprint as the old structure. The permit as.
conditioned shall require the owner to flood proof all structures subject to inundation. The owner
shall bear all costs of flood proofing, and there will be no expense to the city. The owner will
record a covenant not to occupy the basement so there will be public record and notice to any
future owner that the basement area is for parking only.

The city Engineer has determined that the deviation to allow the structure to be buiit under the
BFE rather than 2'0" as required by the land development code will not cause an increase in flood
height. The elevation requirement is for the protection of structures and its contents. Lessening
" the requirement does not result in additional threats to public safety, extra-ordinary public
expense, or create a public nuisance.

+
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4. The variance is the minimum necessary. considering the flood hazard. to afford rehief,

The proposed development is taking place in Flood Zone A . The Land Development Code
requires the lowest floor including basement to be elevated 2 feet above base flood elevation.
FEMA requires the lowest floor to be elevated one foot above BFE. The project requests a
deviation for a below grade parking and storage area which will be dry flood proofed one foot
“above BFE in accordance with FEMA technical bulletin 3-93. This requires a deviation.
The deviation is necessary because the lot is substandard and in order to build a modest structure
(1750 sq. ft.), the parking area must be located below ground so that it may be excluded from the
FAR; this area will be only for parking, storage and.access to the house. No habitable area will be
below BFE. All other aspects of this house comply precisely with all other apphcable provisions
of the land development code.
~ Potential flooding in this area is not from the river or from the ocean. Any flooding is theoretical

and would possibly occur in a 100 year event due to the inadequacy of the storm drain system.
Hydrology indicated this flooding would be slow, low velocity and with long warning times.
Nevertheless, all habitable portions of the property will be protected one foot above BFE and the
non habitable portions below will be dry flood proofed.



oc1od47

ATTACHMENT
- #2

 Planning Commission
Findings



001049

PLANNING COMMISSION
RESOLUTION NO. PC-X0(XX
COASTAL DEVELOPMENT PERMIT NO. 147134
SITE DEVELOPMENT PERMIT NO. 389939
STEBBINS RESIDENCE {MMRP]

WHEREAS, DAVID STEBBINS, Owner/Permittee, filed an application with the City of San
Diego for a permit to demolish an existing one-story duplex, and construct a new, three-story
single family residence above basement garage (as described in and by reference to the approved
Exhibits "A" and corresponding conditions of approval for the associated Permits No. 147134
and 389939), on portions of a 0.057-acre site;

WHEREAS, the project site s locaied at 5166 West Point Loma Boulevard in the RM 2-4 Zone,
Coastal Overlay Zone (appealable-area), Coastal Height Limit Overlay Zone, First Public
Roadway, Beach Parking impact Overlay Zone, Airport Approach Overlay Zone, ‘Airport
Environs Overlay Zone, and the 100-year Flood-plain Overlay Zone, within the Ocean Beach
Precise Plan and Local Coastal Program Land Use Plan;

WHEREAS, the project site is legally described as Lot 14, Block 90 of Ocean Bay Beach Map

Ns. 1180

WHEREAS, on February 8, 2007, the Planning Commission of the City of San Diggo considered
Coastal Development Permit No. 147134, and Site Development Permit No. 389939, pursuant to
the Land Development Code of the City of San Diego; NOW, THEREFORE,

BE IT RESOLVED by the Planning Commission of the City of San Diego as follows:

That the Planning Commission adopts the following writien Findings, dated February 8, 2007.
FINDINGS:

Coastal Development Permit - Section 126.0708

1. The proposed coastal development will not encroach- upon any existing physical access
way that'is. !egal]y used by the.public.or any proposed pubhc accessway :dentxﬁed ida
Local Coastal Prngram land use plan; and the proposed coastal development will enhance
and protect public views to and along the ocean and other scenic coastal areas as speuf’ ed

in the Local Cozastal Program land use plan.

All development would occur on private property, and would be within the 30-foot coastal height
limit. Additionally, the proposed project will not encroach upon any adjacent existing physical
access way used by the public nor will 1t adversely affect any proposed physical public accessway
identified in the Local Coastal Program Land Use Plan. The subject property is not located
within or near any designated public view cormidors. Accordingly, the proposed project will not
impact any public views to or along the ocean or other scenic coastal areas as specified in the

Local Coastal Program land use plan.
Page 7 of 16
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2.  The proposed coastal development will not adversely affect environmentally
sensitive lands.

" The project requires a Site Development Pernit due to the presence of Environmentally Sensitive

Lands. The project proposes the demolition of an existing one-story, duplex and the construction
of a new three-story above basement single family residence. The City of San Diego conducted a
complete environmentat review of this site. A Mitigated Negative Declaration has been prepared
for this project in accordance with State of California Environmental Quality Act (CEQA)
guidelines, which preclude impact to these resources and Mitigation Monitoring and Reporting
Program (MMRP) would be implemented to reduce potential historical resources (archaeology)
mmpacts to a level below significance. Mitigation for archaeclogy was required as the project is
located in an area with a high potential for subsurface archaeological resources. The project site
is a relatively flat contains an existing structure, which is located approximately 8 feet above
mean sea level (AMSL). The project site is not located within or adjacent to the Muli-Habitat -
Pianning Area (MHPA) of the City’s Muluple Species Conservation Program. The project site is
located within an existing urbanized area. The proposed project was found to not have a
significant effect on the environment. Therefore, the propased coastal devclopmem will not
adversely affect environmentally sensitive lands.

3. The proposed coastal development is in conformity with the certified Local Coastal

a3 W

Program land use pian and compiies with ail regulations of {he ceriified Lmpicmentaiion
Program.

City staff has reviewed the proposed project for conformity with the Local Coastal Program and

‘has determined it is consistent with the recommended land use, design guidelines, and

developiment standards in effect for this site per the adopted Ocean Beach Precise Plan and Local
Coastal Program Land Use Plan which identifies the site for multi-family residential use at 15-25
dwelling units per acre, the project as proposed would be constructed at 17 dwelling units per

acre.

The proposed development is to demolish an existing one-story, duplex and, construct a new

three-story above basemeni garage. The new structure will be constructed within the 100 Year
Floodplain (Special Flood Hazard Area), and has a Base Flood Elevation of 9.6 feet mean sea
level. The restrictions on development within the floodplain require that the lowest floor,
including basement to be elevated at least 2 feet above the base flood elevation in-accordance
with San Diego Municipal- Code (SDMC) section-§143.0146(C)(6), while the Federal Emergency
Management Agency (FEMA) requires that the finished floor elevation be at one or more feet
above the base flood elevation (BFE). This project is requesting a Site Development Permit to
allow a deviation to permit development of the residential structure, to be at 7.1 feet below the

Base Fiood Elevation,

Staff supports the proposed deviation due to the development iimitations of the site and the
flood-proofing conditions that would be applied to the permit to construct the lower level beiow
the Base Flood Elevation. The deviation request will not increase the overall structure height,

mass, and setbacks.

Page 8 of 16
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The proposed development 1s located in an area designated as being between the first public road
and the Pacific Ocean, therefore views to the ocean shall be preserved. A visual cormidor of not
less than the side yard setbacks will be preserved to protect views toward Dog Beach and the San
Diego River. In addition, this area is not designated as a view corridor or as a scenic resource.
Public views to the ocean from this location will be maintained and potential public views from
the first public roadway will not be impacted altered by the development. Accordingly, the
proposed project will not impact any public views to or along the ocean or other scenic coastal
areas. The project meets the intent of the guidelines for the Coastal Overlay and Coastal Height
Limitation Overlay zones, and the Ocean Beach Precise Plan and Local Coastal Program
Addendum. Therefore, the proposed coastal development would conform with the certified
Local Coastal Program land use plan and, with an approved deviation, comply with all
regulations of the certified Implementation Program.

4.  For every Coastal Development Permit issued for any coastal development between
the nearest public road and the sea or the shoreline of any body of water located within the
Coastal Overlay Zone the coastal development is in conformity with the public access and
public recreation policies of Chapter 3 of the California Coastal Act.

The proposed development is to demolish an existing one-story, duplex and construct a new
three-story above basement garage. The subject property is designated as being between the first -

public road and the Pacific Ocean wiinin the Coastai Overlay Zone.

The proposed project site backs up to and is adjacent to the Ocean Beach Park, designated in the
Local Coastal Program as a public park and recreational area. Public access to the park area is
available at the end of Voltaire Street and West Point Loma Boulevard. All development wouid
occur on private property; therefore, the proposed project will not encroach upon the existing
physical access way used by the public. Adequate off-street parking spaces will be provided on-
site, thereby, eliminating any impacts to public parking. The proposed coastal development will
conform to the public access and public recreation policies of Chapter 3 of the California Coastal

Act

Site Development Permit - Section 126.0504(a)

I.  The proposed development will not adversely affect the applicabie land use pian;

The proposed development is to demolish an existing one-story, duplex and construct 2 new
three-story above basement garage. The project is within the 100-year floodplain, and is
therefore within the Environmentally Sensitive Lands, requiring a Site Development Permit for
the deviation 10 the Special Flood Hazard Area, per the City's Environmentally Sensitive Lands
Regulations (SDMC Section 143.0110 Table 143-01A). The project is located in the appealable
Coastai Overlay Zone requiring a Coastal Development Permit. The proposed development is
located between the shoreline and the first public roadway; therefore views to the ocean shall be
preserved. This project is located in the RM-2-4 Zone. The RM-2-4 Zone permits a maximum
. density of 1 dwelling unit for each 1,750 square feet of lot area. The project is in conformance
with the underlying zoning; and conforms to the required floor area ratio, parking and setbacks.
The proposed development will adhere to the required yard area setbacks pursuant to the Land
Development Code. A Deed Restriction is a condition of approval to preserve a visual corridor

Page 9 of 16
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of not less than the side yard setbacks, in accardance with the requirements of San Diego
Municipal Code Section 132.0403(b). The building will be under the maximum 30-foot Coastal

Height Limit allowed by the zone.

The proposed project meets the intent, purpose, and goals of the underlying zone, and the Ocean
Beach Precise Plan and Local Coastal Program Addendum. Therefore, the proposed
development will not adversely affect the applicable land use plan.

2. The proposed development will not be detrimental to the public healt}s, safety, and
welfare; .

The proposed developraent is to demolish an existing one-story, duplex and construct a new
1,749 square-foot, three-story single-family dwelling unit above an 819 square-foot basement
garage resulting in a 2,565 square-foot structure, hardscape, landscape on a 2,500 square-foot
site. The present units to be demoiished may contain asbestos and lead-based paint and it could
potentially pose a risk to human heath and public safety. All demolition activities must be
conducted in accordance with the San Diego County Air Poilution Control District (SDAPCD)
and the California Code of Regulations Title 8 and 17 regarding the handling and disposal of
asbestos-containing materials and lead-based paints. Therefore, special procedures during
demolition shall be followed. As a condition of the permit, Notice is to be provided to the Air
Pollution Control Disirict prior 1o demoiiton. Failure to meet these requirements would resukt in
_the issuance of a Notice of Violation.

The permit as conditioned, shall floodproof all structures subject to inundation. The

floodproofed structures must be constructed to meet the requirements of the Federal Insurance

Administration's Technical Bulletin 3-93. The permit conditions added, to flood-proof the

basement garage to the required height above grade, have been determined necessary to avoid

potentially adverse impacts upon the health, safety and general welfare of persons residing in the

area. All site drainage from the proposed development would be directed away from the adjacent
. properties into existing public drainage systern located on West Point Loma Boulevard via a

sump purnp and sidewalk underlain.

Based on the above, hurnan health and public safety impacts due to the demolition of the existing
structure on site would be below a level of significant, and 2 Notice to the SDAPCD is required
and would be added as a permit condition. Therefore, the proposed development will not be
detrimental to the public health, safety and weifare. '

3. The proposed development will comply with the regulations of the Land Development
Code; '

The proposed development includes the demolition of an existing single-level, 1,250 square-foot
duplex residence and construction of a new 1749 square-foot three-level single dwelling unit
with a subterranean parking garage. The project area is mapped within the 100 Year Floodplain
{Special Flood Hazard Area), and has a Base Flood Elevation of 9.6 feet mean sea level. The
restrictions on development within the floodplain require that the lowest floor, including
basement to be elevated at least 2 feet above the base flood elevation in accordance with San
Diego Municipal Code (SDMC) section §143.0146(C}(6), while the Federal Emergency

Page 10 of 16 |
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Management Agency (FEMA) requires that the finished floor elevation be at one or more feet
above the base flood elevation (BFE), which would effectively render the ground floor
untinhabitable for most properties in this area. In addition, the lot is sub-standard in that it is only
2,500 square feet in area where the minimum lot size allowed by the zone is 6,000 square feet.
Additionally, the RM-2-4 zone requires that 25 percent of FAR be utilized for parking, unless the
parking is provided underground. Therefore, the project is requesting a deviation to allow
development of the residential structure, to be at 7.1 feet below the Base Flood Elevation. All
structures subject to inundation shall be flood-proofed, and must be constructed to meet the
requirements of the Federal Insurance Administration's Technical Bulletin 3-93,

An approved Site Development Permit would aliow the deviation and would be consistent with
the Land Developemnt Code. Thus, the proposed project meets the intent, purpose, and goals of
the underlying zone, and the Ocean Beach Precise Plan and Local Coastal Program Addendum,
and complies to the maximum extent feasible with the regulations of the Land Development
Code. Therefore, the proposed development will not adversely affect the applicable land use

plan.

Suppiemental Findings, Environmentally Sensitive Lands(b)

1. The site is physically suitable for the design and siting of the proposed development

-

and the development will result in minimum disturbance to environfiteniaily sensitive

lands;

The project site is immediately south of the San Diego River mouth outfall at the Pacific Ocean
and located within the 100 year floodplain and is therefore considered environtentally sensitive
land, requiring a Site Development Permit for the deviation to the Special Flood Hazard Area.
However, the previous site grading and construction of the existing duplex have completely
disturbed the site. The property is relatively flat and does not include any sensitive topographical
or biological resources. The site is neither within nor adjacent to"Multi-Habitat Planning Area
(MHPA) lands. A Mitigated Negative Declaration dated November 2, 2006, has been prepared
for this project in accordance with State CEQA guidelines, and a Mitigation, Monitoring and
Reporting Program is required for Archaeologlcal Resources to reduce any potennal impacts to

below a level of significance.

A geotechmcal analysis was prepared to address the liquefaction issue. This report concluded
that the site is considered suitable for the proposed development provided-the: conditions'in the
'Geotechnical lnvesuganon Report are implemented. Therefore, the site is physically suitabie for
the design and siting of the proposed development and the development will result in minimum
disturbance to environmentally sensitive lands.

2.  The proposed development will minimize the alteration of land forms and will not
result in undue risk from geologic and erosional forces, flood hazards, or fire hazards;

The proposed project will be sited on a 2,500 square-fool, developed lot. The majority of the site
is relatively flat at 8 feet above MSL across an approximately 25 foot x 100 foot lot. The
proposed development surrounded by existing residential development, within a seismically
active region of Califomia; and therefore, the potential exists for geologic hazards, such as
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earthquakes and ground failure. Proper engineering design of the new structures would minimize
potential for geologic impacts from regional hazards.

On site grading would occur for excavation of the building foundation and basement. The
subterranean garage, which would have a depth of 6 feet below existing grades, would be at least
two feet below the high groundwater table. However, the subject site is no greater danger from
fiooding than the adjacent, already developed sites and the proposed design mitigates potential
flood related damage to the principal residential structure by raising the required living space
floor area above the flood line per FEMA requirements, and flood-proof all structures subject to
inundation in accordance with Technical Bulletin 3-93 of the Federal Insurance Administration.
Therefore, the proposed development will not result in undue risk from geologic and erosional

forces, flood hazards, or fire hazards.

3. The proposed development will be sited and designed to prevent adverse impacts on
any adjacent environmentally sensitive lands;

The project site is within the 100 year floodplain and is therefore considered environmentally
sensitive land. However, the previous site grading and construction of the existing duplex have
completely disturbed the site. The property is relatively flat with an elevaton of 8 feet above
mean sea level and does not include any sensitive topographical or biological resources. The site
is neither within nor adjacent to Mukii-Habitat Planning Area (MHPA) lands. A Mitigated
Negative Declaration dated November 2, 2006, has been prepared for this project in accordance
with State CEQA guidelines, and a Mitigation, Monitoring and Reporting Program is required
for Archaeological Resources 10 reduce any potential impacts to below a level of significance.
Thus, with the impiementation of the conditions in the Geotechnical Investigation the proposed
project should not adversely affect environmentaily sensitive lands.

4.  The proposed development will be consistent with the City of San Diego’s Multiple
species Conservation Program (MSCP) and subarea plan;

The project proposes the-demolition of the existing duplex and construction of a three-leve!
single dwelling unit with a subterranean parking garage. The project site is south of, but not
adjacent to, the Multiple Species Conservation Program (MSCP), Multiple Habitat Planning
Area (MHPA) of the San Diego River floodway. Therefore, the project does not need to show
consistency with Multiple Species Conservation Program Subarea Plan.

5. The proposed development will not contribute to the erosion of public beaches or
adversely impact local shoreline sand supply; and

The subject property is located approximately 450 feet away from the edge of the public beach,
and is separated from the shoreline by a city parking lot. All site drainage from the proposed
development would be directed away from the adjacent properties into existing public drainage
system located on West Point Loma Boulevard via a sump pump and sidewalk underlain.
Therefore, the proposed development will not contribute to the erosion of public beaches or

adversely impact local shoreline sand supply.
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6. The nature and extent of mitigation required as a condition of the permit is
reasonably related te, and calculated to allevrate negative impacts created by the proposed

development.

The project proposes the demolition of the extsting duplex and construction of a three-level
single dwelling unit with a subterranean parking garage. An environmental analysis was
performed and Mitigated Negative Declaration (MND) No. 51076 was prepared, which would
mitigate potentially significant archaeological resource impacts to below a level of significance.
The MND also discusses the location of the project being within the 100-year floodplain of the
San Diego River according to the Federal Emergency Management Agency (FEMA) map. The
permit and MMRP .prepared for this project include conditions, environmental mitigation
measures, and exhibits of approval relevant to achieving compliance with the applicable
regulations of the Municipal Code in effect for this project. These conditions have been
determined necessary to avoid potentially adverse impacts upon the health, safery and general
welfare of persons residing or working in the area. These conditions include requirements
pertaining to landscape standards, noise, lighting restrictions, public view, public right of way
improvements, flood-proofing the structure and raising the habitable space above flood line,
which provides evidence that the impact is not significant or is otherwise mitigated to below a
level of significance. Therefore, the nature and extent of mitigation required as a condition of the
permit is reasonably related to, and calculated to aileviate, negative impacts created by the

proposed development.

Supplemental Findings, Environmentallv Sensitive Lands Deviations{c)

i. There are no feasible measures that can further minimize the potential adverse affects
on env:ronmentally sensitive lands, and

The project area is mapped within the [00-year floodplain and the restrictions on development
within the floodplain require that the first floor be 2 feet above the base flood elevation. The
sub-standard lot of 2,500 square feet is less than 42% of the minimum area required for a legal
lot in the RM-2-4 zone. These conditions and the fact that 25 percent of the 0.70 floor area ratio
'(FAR) allowed by the zone is required to be used for parking, unless the parking is provided
underground, led the applicant to provide an underground garage that will be flood proofed

- according to the requiremnents of the Federal Emergency Management Agency (FEMA} in order
to-avoid having part of the ground floor levél devoted to parking, which, in turn, would have
drasncaliy reduced habitable space. The project proposal includes a modest increase in square
footage from 1,250 to 1,749 and to allow for development to be below the base flood elevation.
Raising the finished floor elevation two feet above the BFE will not change the situation with
regard to any adverse effects. The property is protected by a levee from floods that may come
from the San Diego River. Any flooding would be of a low velocity and shallow and more likely
from run off from the hill above Ocean Beach than from the niver or the ocean.

Building the structure below the BFE or two-feet above, will not have implications 1o
environmentally sensitive lands, therefore there are no feasible measures that can further
minimize the potential adverse affects on environmentally sensitive lands.
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2.  The proposed deviation is the minimurm necessary.to afford relief from special
circumstances 6r conditions of the land, not of the applicant’s making

The proposed development is taking place within the 100 Year Floodplain (Special Ficod
Hazard Area), and the proposed new development is not in conformance with SDMC section
§143.0146(C)(6) which requires a development within a Special Flood Hazard Area to have the
lowest floor, including basement, elevated at least 2 feet above the base flood elevation. The
Federal Emergency Management Agency {(FEMA) requires that the finished fioor elevation be at
one or more feet above the base flood elevation (BFE). This project is requesting a deviation to
allow development of the residential structure, to be at 7.1 feet below the Base Flood Elevation.
The subterranean garage, which would have a depth of 6 feet below existing grades, would be at
least two feet below the high groundwater table. However, all structures subject to inundation
shall be flood-proofed and meet the requirements of the Federal Insurance Administration's
Technical Bulletin 3-93. The proposed basement parking area is the minimum necessary to
exclude the parking from the FAR, to allow for a reasonably sized residence on this sub-standard
lot. In addition, the applicant states that there is hydrological evidence that flooding if any that
may occur in a 100 years flood event would be minor and easily handied by the proposed flood
proofing. The property is protected by a levee from floods that may come from the San Diego
River. Flooding in this area would be due to lack of capacity of the storm water system.
Flooding in 2 100 year event in this area is very low velocity (ponding only) does not come from
the river or the beach as s commonly beheved but from run off from the streets on the hili above
ocean beach. Additionaliy, there is.evidence that recent and significant storm water repairs in
this area should significantly reduce the already low risk. The proposed BFE will not have an
adverse effect on environmentally sensitive lands and provide the minimum necessary to afford
relief from special circumstances or conditions of the iand.

Supplemental Findings, Environmentally Sensitive Lands Deviation from Federal

' Emergency Management Ag ency Regulations(d}

1. The City engineer has determined that the proposed development, within any
designated floodway wil not result in an increase flood levels during the base flood

discharge;

The proposed development including the flood-proofed basement garage is taking plaée within
the 100 Year Floodplaisi and not within the Floodway. Therefore, this finding is not applicable

to the subject project.

2.  The City engineer has determined that the deviation would not result in additional
threats to the public safety, extraordinary public expense, or create 2 public nuisance.

The proposed development is to demolish an existing one-story, duplex and construct a new
1,749 square-foot, three-story single-family dwelling unit above an 819 square-foot basement
garage. The permit as conditioned, shall flood-proof ali structures subject to inundation. The
owner shall bear all costs of flood-proofing, and there will be no expense 10 the city.
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The City Engineer has determined that the deviation to allow the structure 10 be built under the
BFE rather than 2°-0” above as required by the Land Development Code will not cause an
increase in the flood height. The elevation requirement of the Land Development Code is for the
protection of the structures and its contents. Lessening that requirermnent does not result in
additional threats to public safety, extraordinary public expense, or create a public nuisance.

BE IT FURTHER RESOLVED that, based on the findings hereinbefore adopted by-the Planning
Commission, Coastal Development Permit No. 147134 and Site Development Permit No.
389939 are hereby GRANTED by the Planming Commission to the referenced Owner/Permirtee,
in the form, exhibits, terms and conditions as set forth in Permit No. 147134/389939, a copy of

which is attached hereto and made a part hereof.

LAILA ISKANDAR
Development Project Manager
Development Services
Adopted on: February &, 2007
Job Order No. 42-3454

ce: Legislative Recorder, Planning Department
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rp-~nio, Cory, Hargreaves & Savitch LLP

Evelyn F. Heidelberg
-Direct Dial: (619) 525-3804
E-mail: cfhi@precopio.com
‘Personal Fax: (619) 3980134

August 14, 2007

BY HAND

Honorable Members of the City Council
City.of San Diego -
- City Administration Building
202 "C" Street
San Diego, CA 92101-3862

Re:  Appeal of Planning Commission’s Decision 1o Approve Site Devejopment Permit
and Coastal Development Permit for the Stebbins Residence -- Project No. 51076
(September 4, 2007)

Dear City Council Members:

On behalf of our client, appellee Mr. David Stebbins, we submit a response 1o the City
Attorney’s Memorandum MS 59, dated June 13, 2007 (“City Attorney’s Memo™), in which the
City Antorney assernts that certain findings required by the Federal Emergency Management
Agency ("FEMA™) need to be made in order 10 approve a Site Development Permit (“SDP”) for
the referenced project (“Project™). (A copy of the City Attorney’s Memo is attached for your
reference as Exh. A} As set forth below, the City Atiorney’s opinion is incorrect as a matter of

law. . o
Executive Summiary

Among the 17 findings made by the Planning Commission to support issuance of an SDP
and a Coastal Development Permit are four required specifically to support a deviation for the
Project from the Land Development Code’s Supplemental Requirements for Special Flood

- Hazard Areas. The project requires a deviation from a Supplemental Requirement that the first
floor of a structure have the lowest floor (including basements) elevated at Jeast two feet above
the base flood elevation. Due to an extremely small lot and restrictive FAR requirements, the
only feasible design that meets the Zoning requirements necessitates placing a water-proofed

garage below-grade.

530 § Street, Suite 7100 « San Diego, CA S2101-4459 - 1. £18.230.1900 T 619.235.0398

Nestis Comiy (Hiace 1917 Pataaur Jaks Way Sune 300 + Caringan CA S200RG2T - T 7aC.831.8700 £ 760.931.1155
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The City Attorney has taken the position that the Land Development Code “on its fact

[sic] incorporates by reference the [additional] requirements of 44 CFR Section 60.6(a)” and that
as a consequence two additional findings need 1o be made to support the deviation. But nowhere
in the Land Development Code (“LDC") are such requirements expressly incorporated by
reference. The City Attorney’s argument is based on an interpretation of the LDC that violates a
fundamental principle of statutory construction. The City Attorney argues that a provision in one’
section of the LDC specifying development regulations for special flood hazard areas (in which
it is stated that “The following development regulations and all other applicable requirements
and regulations of FEMA apply . ...” [SDMC § 143.0145(d)]) carries over and is somehow
incorporated into an entirely different section of the LDC which specifies supplemental findings
that must be made for a deviation from those development regulations. SDMC §§
143.0150(a)&(b) (requiring that findings required by SDMC §§ 126.0504(c)&(d) be made) The
City Attorney’s argument violates the “settled rule of statutory construction that a spec1al statute

dealing with a particular subject controls and takes priority over a general statute.™ Pinewood
Investors v. City of Oxnard, 133 Cal. App. 3d 1030, 1041 (1982). As applied to the facts here,
this princinie means that if City Council in adopting provisions requiring that specific findings be
" made to support deviations from flood regulations had intended to incorporate FEMA
regulations, it would have said so in the LDC provisions governing deviations not in the LDC
provisions governing the regulations from which deviations may be necessary.

The City Attorney’s argument 1s also premised on the incorrect assertion that Council
Policy 600-14, which calls for the two additional findings to be made, somehow “trumps” the
LDC regulations. Such a position is at odds with the stated purpose of the LDC, the Council’s
Policy No. 000-01, and fundamental principles of due process.

Regulatory Background

The Project site is consndered ‘environmentally sensitive™ soiely because it is located
within the IOO-year flood. plam The Planning Commission’s ﬁndmgs acknowledge that any
flooding in this area’ ‘would be due to lack of capacity of the storm water: system:. “Flooding in a
100 year event in this area is very low velocny (pondmg only) [and] dGesnot come from the
[San Diego] {R]iver or the beach as is commeonly believed but from runoff from the streets on the
hill above {O]cean {Bleach. Additionally, there is evidence that recent and significant storm
water repairs in this area should significantly reduce the already low risk.” (Planning

Commission Resolution, at page 14).

The Project required an SDP solely because one of the Supplemental Regulations for
Special Flood Hazard Areas requires that a structure have the lowest floor (inciuding basements)

: As set forth in the staff report to Council dated May 6, 2007, “[t]he site does not include any sensitive
lopooraphlcal or biological resources and 1s neither within or adjacent to Muln Habnat Planning Area (MPHA)

lands.” Report No. 07-091, at page 4.

114702.000002/732693.01



#fProcopioc
eC1ee3
Honorable Members of the City Counc:]

August 14, 2007
Page 3

elevated at least two feet above the base flood elevation. San Diego Municipal Code (*SDMC™)
§ 143.0146(c)(6). The Project requires a deviation from that requiremnent because water-proofed
parking is partially below grade, with the living space above. This design was necessary because
the lot is very small (only 2,500 square feet), and the applicable zoning (RM-2-4) allows a Floor
Area Ratio (“FAR™) of only 0.7 and requires that 25 percent of the permitted FAR be used for
parking unless parking is provided underground. If part of the first floor (i.e.; above two feet
above base flood elevation) had to be devoted to parking, the habitable space of the unit would
be very small. These regulatory constraints probably explain why the existing modest and ,
dilapidated structures along this block; built in the mid-1950s, have not been redeveloped. "As it
is, with the water-proofed parking below-grade, the Project is still quite small by contemporary
standards, consisting of livable space of only 1,749 square feet plus the 816 square foot garage.

Pursuant to the LDC, a deviation from Section 143.0146(c)(6) requires that findings be
made pursuamt to Section 126.0504(c) and (d). {See SDMC § 143.0150(a) & (b).) Such findings
are in addition to the findings required for all SDPs, for SDPs for projects located on
Environmentally Sensitive Lands and for Coastal Development Permits (*CDPs™) pursuant to
Sections 126.050(a), 126.050(b) and 126.0708, respectively. To satisiy these various authorities,
seventeen (17) findings need to be made, and the Planning Commission has made each of these
required findings, and each finding 1s supported by substantial evidence.

The City Attorney's Position Is Incorrect As a Matter of Law in Arguing that the FEMA
Standards for Deviations Are Incorporated Into the Land Development Code and that in
Making the Required Findings, the FEMA Standards Must Be Addressed

The City Attorney’s Memo does not dispute that the referenced 17 findings must be
made.’ Rather, the City Attorney’s Memo asserts that “the LDC on'its fact [sic] incorporates by
reference the requirements of 44 CFR Section 60.6(a).™ City Attorney’s Memo, at page 6. The
City Attorney is incorrect: the Land Development Code does not, on its face, incorporate by
- reference the referenced FEMA standards, which 1dermf) certain procedures for communities to

follow when grantmg a varxance

At issue is an obscure provision appearing not in the main body of FEMA regulations,
but rather in one of several voluminous appendices to the National Flood {nsurance Program
regulations. 44 CFR Section 60.6.(a) 1s found in Appendix E. a copy of which is attached as
Exh. B. Specifically, the import of the City Attorney’s Memo is that in addition to the 17
detailed findings made by the Planning Commission, the Planning Commission was obligated
also to make one “showing” and one “determination”: that the variance was approved upon a
showing of good and sufficient cause, and that failure 1o grant the deviation would result in

! The City Attorney’s Memo addresses only the 14 findings that must be made for an SDP, and does not
address the three additional findings that must be made for a CDP pursuant to Section 126.0708.
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exceptional hardship to the applicant. See 44 CFR § 60.6(a)(3)}{i)&(ii), at Exh. B, page E-233
The Planning Commission’s 17 findings themselves demonstrate that there was “good and
sufficient cause” for granting the deviation, although those precise words do not appear per se in
‘the 17 findings. Sufficient evidence 1o support a determination that failure 1o grant the deviation
would resuit in exceptional hardship is before you in consideration of this appeal, but it is Mr.
Stebbins’ contention that the City Attorney’s position that the Planning Commuission’s findings
are insufficient is incorrect as a matter of law.

To support its position, the City Attorney’s Office cites Section 143.0145(d). Section
143.0145 sets forth “Deveiopment Regulations for Special Flood Hazard Areas,” which sets
forth the technical requirements applicable to developments proposed for special flood hazard
areas as mapped by FEMA. Subsection (d), on which the City Antorney relies, states “{t]he
following development regulations and all other applicable requirements and regulations of
FEMA, apply to all development proposing to encroach into a Special Flood Hazard Area,
including both the floodway and flood fringe areas or that does not qualify for an exemption
pursuant to Section 143.0110(c) .. .” {(emphasis added).

But an entirely separate section of the LDC, Section 143.0150, provides for standards for
granting deviations from Environmentally Sensitive Lands Regulations: as referenced above,
Sections 143.0130(a) and (b) set forth required findings that the Planning Commission must -
make for deviations from the Environmentally Sensitive Land regulations generally, and from
the Supplemental Regulations for Special Flood Areas in Section 143.0146, respectively.

Neither Sections 143.0150(a) or (b} reference FEMA standards in any manner, let alone “on their

fac[e].”

The City Attorney’s argument — that the general statement in a section defining
applicable regulations that “all other applicable requirements and regulations of FEMA apply™ is
incorporated by reference into an entirely different section that specifically identifies standards
for granting deviations from those regulations particular FEMA regulations - defies logic,
 principles of statutory construction, and constitutional rights to due process. .As.a matter of logic
and interpretation of. reguianons i}t is a-settled rule of statutory construction that a spec1al o
statute dealing with a particular subject controls and takes priority over a general statute.’
Pinewood Invesiors v. City of Oxnard, 133 Cal. App. 3d 1030, 1041 (1982). Applied to the
regulations at issue, this principle means that the provision in the general regulation (stating that
“all other applicable requirements and regulations of FEMA apply™ (Section 143.0110(c)) does
not carry over or apply to the specific regulations estabiishing the criteria and findings for
deviations from the Supplemental Regulations for Special Flood Areas in Section 143.0150(b).
Moreover, the section setting forth the findings that must be made pursuant to Section
143.0150(b) is denominated “Supplemental Findings — Environmentally Sensitive Lands

? All of the other standards of 44 CFR § 60.6(a) are met by the {7 findings made by the Planning

Commission.
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Deviation from Federal Emergency Management Agency Regulations.” SDMC § 126.0504(d).
If City Council had intended fo incorporate the specific FEMA standards for granting variances
appearng at 44 CEFR § 60.6(a), surely it would have so specified in Section 126.0504(d).

In addition, the City Attorney’s argument — that “all other applicable requirements and
regulations of FEMA apply™ in Section 143.0110(c) means that in determining whether
deviations may be granted pursuant to Sections 126.0504(d) and 143.0150(b) — would not pass
constitutional muster because it is void for vagueness. See, e.g., D.J. Curtin, Jr. and C.T. Talben,
Curtin’s California Land Use and Planning Law (24" ed. 2004), at 45 (A land use ordinance,
including a zoning ordinance, cannot be so vague or uncertain that a person of common
intelligence and understanding must guess as'to its meaning.”). What are the “other applicable
requirements and reguiations of FEMA"? FEMA’s regulations are voluminous and it is not at ali
clear to the regulated public which of FEMA’s regulations are applicable. Surely the regulated
public cannot be expected to comb through not oniy the main FEMA regulations, but all of the
various appendices to the National Flood Insurance Program and guess as to which of those

regulations may be “applicable.”

The City Attorney’s Office Is Incorrect in Asserting that Council Policy 600-14 “Trumﬁs " the
Land Development Code Requirements

In addition to incorrectly asserting that “the LDC on its fact [sic] incorporates by
reference the requirements of 44 CFR Section 60.6(a){,]” the City Attorney argues that Council
Policy 600-14, which incorporates the two provisions that the City Attorney claims are absent
from the Planning Commission’s findings (a showing of good and sufficient cause for the
deviation and a determination that failure to grant the variance would result in sufficient hardship
to the applicant) applies to add substantive requirements to the Planning Commission’s necessary
findings in issuing deviations from FEMA Regulations pursuant to Section 126.0507(d). Here,

100, the City Attorney’s Memo is wrong.

The City Attorney correctly notes that “|ajfter the Land Development Code {LDC] was
streamlined and.amended in January 2000. reference to Council Policy 600-14 was removed
from the Municipal Code.” City Attorney’s Memo, at page 5. Yet the City Attorney asserts that
despite the removal of all references to Policy 600-14, it nevertheliess applies to the Planning
Commission’s approval of deviations pursuant to Sections 126.0504(d) and 143.0150(b). But by
contrast, many provisions of the LDC reference Council Resolutions that are applicable to
proposed development projects. See. e.g., Editor’s Note following SDMC § 111.1006.* Even

¢ The Editer's Note following SDMC Section 111.0106 states as follows:
The Land Development Manual includes:
Coastal Biuffs and Beaches Guidelines
Biology Guidelines
Historical Resources Guidelines
Submittal Requiremenis for Deviations within the Coastal Overlay Zone
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though Council Policies, such as Policy 600-14, are adopted by resolution. neither Sections
126.0504(d) nor 143.0150(b) reference any of the Resolutions by which Policy 600-14 was
adopted or amended. Accordingly, there is nothing in the LDC to suggest that anything outside
the LDC applies to regulate the findings that need to be made to support a deviation from the
Supplemental Regulations for Special Fiood Areas pursuant to Secnons 143.0150(b) and

126.0504(d).

The City Attorney’s position flies'in the face of the stated purposes of the LDC, as well
as the regulated public’s right to know what regulations apply to their proposed projects,
Specifically, the “Purpose of the Land Development Code™ is as follows: “The Land
Development Code sets forth the procedures used in the application of land use regulations, the
types of review of development, and the regulations that apply to the use and deveiopment of -
land in the City of San Diego. The intent of these procedures and regulanons is to facilitate fair
and effective decision-making and to encourage public participation.” SDMC § 111.0102.
“Fair” decision-making cannot be accomplished if the applicable rules are not specified for the
benefit of the regulated public. Because by its terms the LDC sets forth the procedures, types of
review and applicable regutations, if the Council iniended the two FEMA criteria to apply to '
deviations from the Supplemental Regulations for Special Flood Areas, it presumably would

_have included such criteria in the LDC. Here, however, as stated above, there is nothing in the
LDC to suggest that anything outside the LDC applies to regulate the findings that need to be
-made 1o support a deviation from the Supplemental Regulations for Special Flood Areas
pursuant to Sections 143.0150(b) and 126.0504(d).

Moreover, the Council’s Policy on its Poliicies (Policy No. 000-01) states “Regulatory
policies established by the City Council usually are adopted by ordinance and included in the
Municipal Code. However, other policies also are estabiished which by their nature do not
require adoption by ordinance.” (A copy of Policy No. 000-01 is attached as Exh. C.) Itis
submitted that the interests of fundamental fairness and due process require that all Council
. policies imposing land development regulations be adopted by ordinance, or, in the words of
Policy Neo. 000-01 and consistent with the stated purpose of the LDC, that by their nature,
policies regulating the use of land be adopted by ordinance as pari of the LDC, or at minimum be

See RR-202248 for the Coastal Biuffs and Beaches Guidelines of the Land
Development Code: RR-292249 for the Biology QGuidelines of the Land
Development Code; RR-292250 for the Historical Resources Guidelines of the
Land Development Code; RR-292251 for the Submintal Requirements for
Deviations within the Coastal Overlay Zone of the Land Development Code..

Thus, the Land Development Code incorporates by reference those applicable regulations and guidelines that do not
appear in the Land Development Code but which have been adopted by Council by resolution.
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CCLOEY #Procopio

Honorable Members of the City Council
August 14, 2007
Page 7

incorporated in the LDC by specific reference to the resolutions by which such policies were.
adopted by Council.

For all of the above-stated reasons, we submit that the City Attorney’s Memo is incorrect
as a matter of law and that the Council may, consistent with the LDC and all other applicable
regulations, reject the appeal and affirm the findings and decisions of the Planning Commission.

) \Y : n?uly yours,
Evelyn.FjHeidelberg, of

Procopid{ Cory, Hargreaves &
Savitch LLP

EFH/hal

ce: Hon. Mavor Jerry Sanders
Mr. im Waring
Michael Aguirre. Esq.
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OffTice of
The City Attorney
City of San Diego

MEMORANDUM
MS 59

(619) 533-5800

DATE: June 13, 2007
TO: Honorable Mayor and City Councilmembers
. FROM: City Atiorney

SUBJECT: In Relation to the Appeal of the Planning Commission’s Decision to Approve the
Issuance of a Site Development Permit for the Stebbins Residence, Project

No. 51076

INTRODUCTION

On March 1, 2007, the Planning Commission approved a Coastal Development Permit [CDP)
and Site Development Permit [SDP]. centified the Mitigated Negative Declaration [MND] and
adopled ¢ Mitigation Monitoring and Reponing Program [MMRP] for the Stebbins Residence—
a project involving the demolition of an existing single-story duplex and the construction of a
1.749 square-foot three-story single-family residence on a 2.500 square-fool lot. A Site
Development Permit is needed because the project includes a request’to deviate from the
applicable Environmentally Sensitive Lands (ESL) Regulations to allow a portion of the new
structure o be located below the base flood elevation for below grade parking (subierranean two-
car garage with storage area). The property is located within a 100 year floodplain and is within
a Speciat Flood Hazard Area [SFHA]. See San Diego Municipal Code {SDMC]

sections 143.0110 Table 143-01 A, 126.0504(a)(b){c) & (d) and 143.0150(a) & (b); Staff Report
10 Planning Commission, Report No. PC-07-010 (January 30. 2007). -

On or about.March 14, 2007, the determination of the Planning Commission was appealed to
City Council. A hearing is currently scheduled for June 19, 2007. at which time the City Council
will be asked to decide whether to grant or deny the appeal. Pursuani to San Diego Municipal
Code section 112.0508(c), grounds for appezl of this Process Four Decision may include:

1. Factual Error. The statements or evidence relied upon by the
decision maker when approving. conditionally approving, or
denying a permit, map, or other matter were inaccuraie:

New Information. New information is available 1o the appiicant or
the interested person that was not available through that person’s
reasonable efforts or due diligence at the time of the decision:

(o]
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3. Findings Not Supparted. The decision maker's stated findings to
approve. conditionally approve, or deny the permit, map, or other
malter zre not supported by the information provided to the
decision maker;

4. Conflicts. The decision 1o approve, conditionally approve, or deny
the permit, map, or other matter is in conflict with a land use plan,
a Cuy Council policy, or the Municipal Code: or

Cirywide Significance. The matter being appealed is of citywide
significance. ' :

‘E“"

On appea) of the Mitigated Negative Declaration, the Cily Council, pcr Sccnon 112, 0520(d)
shall, by majority vote: . .

1. Deny the appeal. uphold the environmental determination and
adopt the CEQA findings of the prwxom decmon maker, where '

appropriate; or

2. Grant the appeal and make a qupcrccdmg t:nwronmcntal
determination or CEQA findings; or

3. Gran: the appeal, set aside the environmental determination, and
remand the matier to the previous dectsion-maker, in accordance
with section 112.0520(f). to reconsider the environmental
determination that incorporates any direction or instruction the

City Council deems appropriate.

One of the issuas on appea! is whether the Federal Emergency Munagement Adminjstration
[FEMA] Regulations, Section 60.6(a) of Title 44 of the Code of Regulations [44 CFR
Section 60.6(a)] (and as expressly referenced in Council Policy 600-14), apply (o this project;
and if s0, whether these standards have been complied with. See Report To City Council,
May 16, 2007 -Report No. 07-091. 'In determining whether to approve the Site Development
‘Permit for this project, the-Planning Coramission did rot makc the findings of 44 CFR
Section 60.6(a), which are idemtified in Council Pohcy 600.14."

: Although normally the Development Services Department [DSD] makes a writien recommendation 1o City
Council on appeal, DSD is not reguired 1o do 50 in every case. Seciion 112.0401(b) only requires a writien
recommendation where feasible. Given the nature of this appeus! and the delerminations wo be made based upon the
applicability of fcderal standards 1o these particular facts (.2, cxeeptional hardship). # ~may not be feasible for DSD
10 make 2 written recommendation at this fime.
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QUESTION PRESENTED

Do the findings of 44 CFR Section £9.6(a) (as incorporated into Council Policy 600-14) need to
be made in order to approve an SDP for this project?

SHORT ANSWER

Yes. The findings of 44 CFR Section 69.6(a) (as incorporated into Council Policy 600-14) need
1o be made 1n order to approve an SDP for this project.

LEGAL ANALYSIS

Under FEMA's National Flood Insurance Program [NFIP). the City of San Diego gualifies for
the sale of federally-subsidized Nood insurance if the City adopts and enforees its floodplain
management requirements that meet or exceed the minimum NFIP standards and requirements.
See 44 CFR Section 59.2{b} and Part 60. The City’s floodplain management requirements must,
al a minimum, be designed to reduce or aveid future flood, mudslide (i.e., mudflow) or flood-
rélated erosion damages and-must include effective enforcement provisions. See FEMA's
Fioodpiain Managemen! Requirements A Study Guide and Desk Reference for Local Officials.
Page 5-4. o ~ '

FEMA Regulations (44 CFR Section 60.6(2)] expressly identify the procedures for communiiies
to follow when granting a variance, or in this case a deviation:

1. Varances shall not be issued by a community within any
destgnated regulatory floodway if any increase in flood levels
during the base flood discharge would result;

2. Variances may be issued by a community for new construction and
substantial improvements 1o be erected on a lot of one-half acre or
less in size contignous to and surrounded by lots with existing
structures constructed beiow the base flood ievel, in conformance
with the procedures of paragraphs (a)(3}, {4). (5} and (6) of this
section;

3. Variznces shall only be issued by a community upon

i. ° ashowing of good and sufficient cause,
1. 4 determination that failure to grant the variance
g would result tn exceptional hardship to the

applicant, and '

it a determination that the granting of a variance will
not result in increased flood heights, additiona)
threats to public safety, e xtraordinary public
expense, creale nuisances, cause fraud on or



Gul07

Honorable Mayor

and City Councilmembers
June 13, 2007
Page 4

vicumization of the public. or conflict with existing
local laws or ordinances;

4. Variznces shall only be tssued upon a determination that the
variance is the minimum necessary, considering the flood hazard,

" to afford relief;

A community shall notify the appiicant in writing over the
signature of a community official that

Ln

1 the issuance of a variance lo construct a structure
below the -base flood level will result in increased
premium rates for-flood insurance up to amounts as
high as $25 for $100 of insurance coverage and

it. such construcuon below the base flood level

' increases risks to life and property. Such

_notification shall be maintained with a record of all
" variance actions as required in paragraph (a}6) of
this section: and ‘ )

6. A community shall (i} maintain a record of all variance actions,
including justification for their issuance, and (ii) report such
vargnces 1ssted in its-annual or biennial report submitted to the

Administraior,

FEMA interprels these requirements to mean that, "[2] review board hearing a variance request
must not only follow procedures given in the NFIP crileria, it must consider the NFIP criteria in
making its decision.” See FEMA’S Floodplain Management Requirements A Study Guide and
Desk Reference for Local Officials, Page 7-45. In imterpreting its own standards, FEMA has
provided guidance 1o assist communities in determining whether the applicant for a project has
demonstrated good and sufficient cause and hardship Lo justify a deviation:

‘Good and sufficient cause. The applicant must show good and
sufficient cause for a variance. Remember, the variance must pertain
1o the land, not its owners or residents. Here are some commoaon
complaints about floodplain rules that are NOT good and sufficient

cause for a vanance:

® The value of the property will drop somewhat.
» It will be inconvenient for the property owner.
* The owner doesn’t have enough money to comply.
_ The property will look different from others in the neighborhood.
e The owner started building without a permit and now it will cost a
lot 1o bring the building into compliance.
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Hardship. The concept of unnecessary hardship is the cornerstone of
all variance standards. Strict adherence (o this concept across the
country has limited the granting of variances.

The applicant has the burden of providing unnecessary hardship.
Reasons for granting the variance must be substantial; the proof must
be compelling. The claimed hardship must be exceptional, unusual
and peculiar to the property involved. Financial hardship,
inconvenience, aesthetic considerations, physical handicaps. personal
preferences or the disapproval of one’s neighbors do not qualify as

exceptional hardships.

The tocal-board must weigh the applicant’s plea of hardship against
the purpose of the ordinance. Given a request for a variance-from
fioodplain elevation requirements, the board must decide whether the
hardship the applicani claims outweighs the long-term risk to the
owners and occupants of the building would face, as well as the
communily's need for strictly enforced regulations that protect its
citizens from flood danger and damage. ‘

When considering variances to flood protection ordinances, focal
boards continually face the difficult task of frequently having to deny
requests from applicants whose personal circumstances evoke
compassion, but whose hardships are simply not sufficient to justify
deviation from community-wide flood damage prevention
requirements.

See FEMA's Floodplain Management Requirements A Study Guide and Desk Reference for
Local Officials, Pages 7-45 and 7-46."

" Historically. the City of San Diego’s approved floodplain management requirements were a
combination of the City Municipal Code provisions, found at Sections 62.0423, 91.8901 and
101:0462. and Council Policy 600-14. Both Sectior 62.0423 and 91.8901 incorporated.-by
reference Council Policy 600-14. After the Land Development Code [LDC] was streamlined and
-amended in January 2000. reference to Council Policy 600-14 was removed from the Municipal
Code. Council Poiicy 600-14. both before and after the January 2000 LDC amendments,

! The requirement for demonstrating good cause and exceptional hardship hefore granting z deviation dates to 1976.
The federal regulatory history of 44 CFR Part 60 is found in the Federal Register ar 40 Fed. Reg. 13419, 13420
" (March 26, 1975) and 41 Fed. Reg. 46961, 46962, 46966 and 46979 (October 26, 1976). "The proposed regulations
did not intend 1o se1 absotute criteria for granting of a variance, since it is the community which, after appropriate
review, approves or disapproves a requzst. Rather, the regulations support FIA s authority to review the grounds on
which variances were granted and to take action {(including action 1o suspend) where a patiern of vanance issuances
indicates an absence of unusual hardship or just and sufficient cause. For example. in the instance of a communily
issuing a variance for a siructure 10 be erected on a lol exceeding one-half acre, the final rule refiects FJA"s position
that the degree of technical justification required increases greatly and that extreme and undue hardship must be

shown.” 41 Fed. Reg. at 46966,



.

Gu107

Honorable Mayor

and City Counctlmembers
June 13,2007
Page 6

tdentified the criteria for granting a variance consistant with FEMA Regulations 44 CFR

Section 60.6(a}. Although Council Policy 600-14 ix no Jonger incomorated by reference into the
LDC. this Policy still remains in effect and. thus. City Council is subject 10 its terms. The last
time Councit Policy 600-14 was amended was in December 2000. In addition, Section
143.0145(d) of the LDC makes clcar that ~...all other applicable requirements and regulations of
FEMA apply to all development proposing to encroach into a Special Flood Hazard Area,
including both the floodway and flood fringe areas...” Therefore, the LDC on its fact
incorporates by reference the requirements of 44 CFR Section 60.6(a).

Because a Special Flood Hazard Area is considered an environmentally sensitive lands [ESL]
area, a Site Development Permit is necessary per SDMC section 126.0504(a) and (b). The
norma! findings for a Site Development Permit for projects on ESLs are:

. The proposed development will not adversety affect the appiicable
tand use plan;

The proposed development will not be detrimental to the public - .
health, safety, und welfare;

e

ot

The proposed development will comply with the dppltcable
regulations of the Land Development Code: )

4. The sie 15 physically suitable for the design and siting of the
propased development und the development will result in
minimum disturbance to environmenially sensitive jands;

5. The proposed development will minimize the aiteration of natural
tand forms and will not resull in undue risk from geologic and
erostonal forces. flood hazards. or fire hazards;

6. The proposed development will be sited and designed 10 prevent
adverse impacts on any adjacent environmentally sensitive lands;

7. The proposed development will be constsient with the City of San
Diego’s Multiple Species Conservation Program (MSCP) Subarea

Plan;

8. The proposed development will not contribute to the erosion of
public beaches or adversely impact local shoreline sand supply;

and

9. The nature and exlent of mitigation required as a condition of the
permit is reasonably related 10. and calculated to alleviate, ncaalavc

impacis created by the proposed development.
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In addition to the above findings for a Site Development Permit, any deviation from the
Environmentally Sensitive Land Regulations where the project is within a Special Flood Hazard
Area also requires the following supplemental findings be made, pursuant to SDMC

sectiont 143.0150(a) & (b), 126.0504(c) & (d):

}. There are no feasible measures that can further minimize the
potential adverse effects on environmentally sensitive lands;

The proposed deviation is the minimum necessary to afford relief
from special circumstances or conditions of the land, not of the

applicant’s making;

1J

“3. The City Engineer has determined that the proposed development,
within any designated floodway will not resull in an increase in
flood levels during the base flood discharge; and.

The City Engineer has determined that the deviation would not

result in additional threats 1o pub]ic safety, extraordinary public
shiin mirianm~

L..-\P\.-u‘n.- orofcaleap t}uun\. nuisance.

>

Therefore, in order to grant the deviation for IhiS project under the Land Development Code, all
13 findings, as identified above, must be made. as supported by substantial evidence in the
record. ‘One of the express requirements is that “the proposed development will comply with the
applicable regulations of the Land Development Code.” In as much as the 1.DC incorporates by
reference the FEMA standards, 1t is clear that FEMA standards will also apply to this project.
This would include the provisions of 44 CFR Section 60.6(a). Council Policy 600-14 further
demonstrates the need to ensure Section 60.6(a) 1s cornplied with before a deviation is granted
since it expressiy identifies this FEMA regulatory criteria.

CONCILUSION

Among the many issues the City Council must consider in determining whether to grant or dany
the appeal, the City Council must aiso decide whether substantial evidence in the record supports
the findings for granting a Site Development Permit. which includes the findings of 44 CFR

. Section 60.6(a) of the FEMA Regulations (as incorporated by reference into the Land
Development Code and as expressly referenced in Council Policy 600-14).

MICHAEL J. AGUIRRE, City Attorney

By
Shirley R. Edwards
Chiel Deputy City Attorney

SRE:pev
MS-2007-7
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NFIP RecuLaTions

This Appendix contains the text of the Code of Federai Regulations (CFR) for the National Flood Insurance
Program: 44 CFR Parts 59, 60, 65, and 70.

TITLE 44—EMERGENCY MANAGEMENT
AND ASSISTANCE

CHAPTER I-FEDERAL EMERGENCY
MANAGEMENT AGENCY, DEPARTMENT

OF HOMELAND SECURITY

PART 59--GENERAL PROVISIONS — Table of
Contents

Subpart A-General

Sec.

59.1 Definitions.

59.2 Description of program.
593 Emergency program.
59.4 References.

Subpart B—flligibilify Requirements
Sec.

59.21 Purpose of subpart.
59.22 Prerequisites for the sale of flood insurance.

59.23 Priorities for the sale of ﬂood insurance under
the regular program.

59.24 Suspension ofcommumty efigibility.
Authority: 42 U.S.C. 4001 et seq.; Reorganization
Plan No. 3 of 1978, 43 FR 41943, 3 CFR, 1978
‘Comp., p. 329; E.O. 12127 of Mar. 31,1979, 44 FR
19367, 3 CFR, 1979 Comp.. p. 376.

-

.Subpart A-General

§ 59.1 Definitions.

As used in this subchapter—-

“Act” means the statutes authorizing the National
Flood Insurance Program that are incorporated in 42

U.S.C. 4001-4128.
“ Actuarial rates”—see “risk premium rates”.

NFIP Regulations

“Administrator”™ means the Federal [nsurance
Administrator.

“Agency” means - the Federal
Management Agency, Washington DC.
“Alluvial fan flooding” means flooding occurring on

Emergency

‘the surface of an alluvial fan or simitar landform

which originates at the apex and is characterized by
high-velocity flows; active processes of erosion,
sediment transport, and  deposition; and.

unpredictable flow paths. “Apex” means a point on

an alluvial fan or similar landform below which the
flow path of the major stream that formed the fan
becomes unpredictabie and aliuvial fan flooding can

Tooccur.

“Applicant” means a community which indicates a
desire to participate in the Program.

“Appurtenant structure™ means a structure which is
on the same parcel of property as the principal

.Structure 10 be insured and the use of which is

mcidental to the use of the principal structure.

“Area of future-conditions flood hazard™ means the
land area that would be tnundated by the Iperceni-
annual-chance (100-year) flood based on future-
conditions hydrology.

“Area of shallow flooding™ means a designated AQ,
AH, AR/AO, AR/AH, or VO zone on a community's
Flood Insurance Rate Map (FIRM):with a | percent
or greater annual chance of flooding 10 an average
depth of 1 to 3 feet where a clearly defined channel
does not exist, where the path of flooding is

-unpredictable, and where wvelocity flow may be

evident. Such ﬂoodmg is characterized by ponding or
sheet flow.

“Area of special flood-related erosion hazard™ is the
land within 2 community which is most likely 10 be
subject to severe flood-related erosion losses. The
area may be designated as Zone E on the Flood
Hazard Boundary Map (FHBM). After the detailed
evaiuation of the special flood-related erosion hazard
area in preparation for publication of the FIRM, Zone
E may be further refined.

E-1
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“Area of special flood hazard™is the land in the flood
‘plain within a community subject to a 1 percent or
greater chance of flooding in any given year. The
area may be designated as Zone A on the FHBM.
After detailed ratemaking has been completed in
preparation for publication of the flood insurance rate
map, Zone A usually is refined into Zones A, AQ,
AH, Al-30, AE, A99, AR, AR/AI-30, AR/AE,
AR/AQ, AR/AH, AR/A, VO, or VI-30, VE, or V.,
For purposes of these regulations, the term "'special
flood hazard area™ is svnonymous in meaning with
the phrase ~"area of special flood hazard".
“Area of special mudslide (i.e., mudflow) hazard” is
the land within a community most likely 1o be subject
to severe mudslides (i.e., mudflows}. The area may
be designated as Zone M on the FHBM. After the
detailed evsaluation of the special mudslide (ie.,
" mudflow) hazard area in preparation for publication
of the FIRM, Zone M may be further refined.
“Base flood™ means the flood having a one percent
chance of being equalled or exceeded in any given

year.

“Basement”™ meanc any arez of the buildipg having

~its floor subgrade (below ground level}on all sides.
“Brl'eakaway wall” means a wall that is not part of the
structural support of the building and is intended
through its-design and construction to collapse under
specific lateral loading forces, without causing
damage 1o the elevated portion of the building or
supporting foundation system.

“Building” - see structure.

' “Chargeable rates™ mean the rates established by the
Administrator pursuant to section 1308 of the Act for
first layer limits of flood insurance on existing
structures.,

*Chief Executive Officer of the community {(CEQ})”
means the official of the community who is charged
with the authority to implement and administer laws,
ordinances and regulations for that community.
“Coastal high hazard area™ means an area of special
flood hazard extending from offshore to the inland
limit of a primary fronta! dune along an open coast
and any other area subject to high velocity wave
action from storms or se¢ismic sources.

“Community” means any State or area or political
subdivision thereof, or any Indian tribe or authorized

tribal organization, or Alaska

NFIP Regulations

Native village or -authorized native organization,
which has authority to adopt and enforce flood plain
management regulations for the areas within it
Jurisdiction.

“Contents coverage™ is the insurance on personal
property within an enclosed structure, including the
cost of debris removal, and the reasonabie cost of
removal of contents to minimize damage. Personal
property may be household goods usual or incidenial
to residential occupancy, or merchandise, furniture,
fixtures, machinery, equipment and supplies usuaj to
other than residential occupancies.

“Criteria” means the comprehensive criteria for land
management and use for flood-prone areas developed
under 42 U.S.C. 4102 for the purposes set forth in
part 60 of this subchapter. _

“Critical feature™ means an integral and readily
identifiable part of a flood protection system, without
which the flood protection provided by the eatire
systemn would be compromised.

“Curvilinear Line™ . means the border on either a

'FHBM or FIRM that delineates the special flood.

mudsiide {i.e., mudflow) and/or flood-related: erosion
hazard areas and consists of a curved or contour tine
that follows the topography.

“Deductible” means the fixed amount or percentage
of any loss covered by insurance which is bome by
the insured prior to the insurer's liability.

“Developed area™ means an area of 2 community thar
1s:

{a) A primarily urbanized, built-up area that is a
minimum of 20 contiguous acres, has basic urban
infrastructure, mcluding roads, utilities,
communications, and public facilities, to sustain
industrial, residential, and commercial activities,
and -

(1) Within which 75 percent or more of the parcels,
tracts, or lots contain commercial, industrial, or
residential structures or uses; or

{2) Is a single parcel, tract, or lot in which 75 percent
of the area contains existing commercial or industrial
structures or uses; or

(3) Is a subdivision developed at a density of at least
two residential structures per-acre within which 75
percent or more of the lots contain existing residential
structures at the time the designation is adopted.

{(b) Undeveloped parcels, tracts, or lots, the
combination of which is less than 20 acres and
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»~~, contiguous on at least 3 sides to areas meeting the

criteria of paragraph (a) at the time the destgnation s
adoptad.

{c) A subdivision that is a minimum of 20 contiguous
acres that has obtained all necessary government
approvals, provided that the actual “start of
construction” of structures has occurred on at least 10
percent of the lots or remaining lots of 2 subdivision
or 10 percent of the maximum building coverage or
remaining building coverage allowed for a single lot
subdivision at the time the designation is adopted and
construction of structures is underway. Residential
subdivisions must meet the density criteria in
paragraph (a)3).

. “Development” means any man-made change to
improved or unimproved real estate, including but not
limited to buildings ‘or other structures, mining,
dredging, filling, grading, paving, excavation or
drilling operations or storage of equipment or
materials..

“Director” means the Director of the Federal
Emergency Management Agency.

“Eligible community -or participating community”
means a commanity for which the Administrator has
authorized the sale of flood insurance under the
National Flood Insurance Program. '
“Elevated building” means, for insurance purposes, 2
nonbasement building which has its lowest elevated
floor raised above ground level by foundation walls,
shear walls, posts, piers, pilings, or columns.
“Emergency Flood Insurance Program or emergency
program” means the Program as implemented on an
emergency basis in accordance with section 1336 of
“the Act. It is intended as a program to provide a first
layer amount of insurance on all insurable structures
before the effective date of the initial FIRM.
“Erosion” means the process of the gradual wearing
away of land masses. This peril is not per se covered

under the Program. :
“Exception” means a waiver from the provisions of

part 60 of this subchapter directed to a community
which relieves it from the requirements of a rule,
reguiation, order or other determination made or
issued pursuant to . the
Act :
“Existing construction” means for the purposes o
determining rates, structures for which the “start of
construction” commenced before the effective date of
the FIRM or before lanuvary 1, 1975, for FIRMs
effective before that date.

,“Existing construction™ may also be referred 10 as

“existing structures.”

NFIP Reguiations

“Existing manufactured home park or
subdivision™ means a manufactured home park or
subdivision for which the construction of facilities for
servicing the lots on which the manufactured homes
are to be affixed (including, at a minimum, the
installation of utilities, the construction of streets, and
efther final site grading or the pouring of concrete
pads) is completed before the effective date of the
floodplain management regulations adopted by a
community,

“Existing structures” - see existing construction.
“Expansion to an existing manufactured home park
or subdivision” rmeans the preparation of additional
sites by the construction of facilities for servicing the
lots on which the manufacturing homes are 1o be
affixed (including the installation of utilities, the
construction of streets, and either final site grading or
the pouring of concrete pads).

“Federal agency” means any department, agency,
corporation, or other entity or instrumentality of the
executive branch of the Federal Govermnment, and
includes the Federal National Mortgage Association
and the Federal Home Loan Mortgage Corporation.
“Federal - instrumentality responsible for the
supervision, approval, regulation, or insuring of
banks, savings and loan associations, or similar
institutions” means the Board of Governors of the
Federal Reserve System, the Federal Deposit
Insurance Corporation, the Compuroller of the
Currency, the Federal Home Loan Bank Board, the
Federal Savings and Loan Insurance Corporation, and
the National Credit Unton Administration.

“Financial assistance™ means any form of loan, grant,
guaranty. insurance, payment, rebate, subsidy,
disaster assistance loan or grant, or any other form of

-direct or indirect Féderal assistance, other than
.general or special revenue sharing or formula grants

made to States.

“Financial assistance for acquisition or construction
purposes” means any form of financial assistance
which is intended in whole or in part for the
acquisition, consuction, reconstruction, repair, or
wmprovement of any publicly or privately owned
building or mobile home, and for any machinery,
equipment, fixtures, and furnishings contained or to
be contained therein, and shall include the purchase
or subsidization of mortgages or mortgage loans but
shall exclude assistance pursuant to the Disaster
Reiief Act of 1974 other than assistance under such
Act in connection with a flood. It inciudes only
financial assistance insurable under the Standard

Flood Insurance Policy.

E-3
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“First-layer coverage” is the maximum amount of
structural and contents insurance ¢overage available
under the Emergency Program.

“Fiood™ or “Flooding” means:

(2) A general and temporary condition of partial or
complete inundation of normally dry land areas from:
(1) The overfiow of inland or tidal waters. '

(2) The unusual and rapid accumulation or runoff of
surface waters from any source.

(3) Mudslides (i.e., mudflows) which are proximately

caused by flooding as defined in paragraph (a)(2) of -

this definition and are akin to a river of liquid and
flowing mud on the surfaces of normally dry land
areas, as when earth is carried by a current of water
and deposited along the path of the current.

(b) The collapse or subsidence of land along the
shore of a lake or other body of water as a resuli of
erosion ot undermining caused by waves or currents
of water exceeding anticipated cyclical levels or
suddenly caused by an unusually high water level ina
natural body of water, accompanied by & severe
storm, or by an unanticipated force of nature, such as
flash flood or an abnormal tidal surge, or by some
similarly unusual and unforeseeable event which
results in flooding as defined in paragraph (a)(1) of
this definition.

“Flood elevation determination”  means’ a
determination by the Administrator of the water
surface elevations of the base flood, that is, the fiood
level that has a one percent or greater chance of
occuiTence in any given year.

“Flood elevation study” means an examination,
evaluation and determination of flood hazards and, if
appropriate, corresponding water surface elevations,
or an examination, evaluation and determination of
mudslide (i.e., mudflow) and/or flood-related erosion

hazards.

“Fiood Hazard Boundary Map (FHBM)™ means an

official map of a community, issued by the
Administrator, where the boundaries of the
flood, mudslide (i.e., mudflow) related erosion areas
having special hazards have been designated as Zones
A, M, and/or E.

“Fjood insurance” means the insurance coverage
provided under the Program.

“Flood Insurance Rate Map (FIRM)” means an
official map of a community, on which the
Administrator has delineated both the special hazard
areas and the risk premium zones applicable to the
community.

“Flood lnsurance Study™ - see flood elevation study.
“Flood plain or flood-prone area” means any fand

NFIP Regulations

area susceptible to being inundated by water from
any source (see definition of “flooding”). '

“Fiood plain management™ means the operation of an .
overall program of corrective and preventive

measures for reducing flood damage, including but

not limited to emergency.preparedness pians, flood

control works and flood plain management

regulations.

“Flood ptain management regulations™ means zoning

-ordinances, subdivision regulations, building codes,

health regulations, special purpose ordinances (such
as a flood plain ordinance, grading ordinance and
erosion cantrol ordinance) and other applications of
police power. The term describes such state or local
regutations, in any combination therecf, which
provide standards for the purpose of flood damage
prevention and reduction.

“Flood protection system” means those physical
structural works for which funds have been
authorized, appropriated, and expended and which
have been constructed specifically to modify flooding
in order to reduce the extent of the area within a
community subject to a “special flood hazard™ and
the extent of the depths of associated flooding. Such a
system typically includes hurricane tidal barriers,
dams, reservoirs, levees or dikes. These specialized
flood modifying works are those constructed in
conformance with sound engineering standards.
“Flood proofing” . means any combination of
structural and non-structural additions, changes, or
adjustments to structures which reduce or eliminate
flood damage to real estate or improved real property,
water and santtary facilities, structures and their
contents.

“Flood-related erosion™ means the collapse or
subsidence of land along the shore of a lake or other
body of water as a result of undermining caused by

‘waves or currents of water exceeding anticipated

cyclical levels or suddenly caused by an unusually
high water level in a natural body of water,
accompanied by a severe storm, or by an
unanticipated force of nature, such as a flash flood or
an abnormal tidai surge, or by some similarly unusual
and unforeseeable event which results in flooding,

“Flood-related erosion area or flood-related erosion
prone area” means a land area adjoining the shore of

.2 lake or other body of water, which due to the

composition of the shoreline or bank and high water
levels or wind-driven currents, is likely to suffer
flood-related erosion damage.

“Flood-related erosion area management”™ means the
operation of an overall program of corrective and
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preventive measures for reducing flood-related
erosion damage, including but not ifimited to
emergency preparedness plans, flood-related erosion
control  works, and flood .plain management
regulations.
“Floodway” - see regulatory floodway.
“Floodway encroachment lines” mean the lines
marking the limits of floodways on Federal, State and
local flood plain maps.
“Freeboard” means a factor of safety . usually
expressed in feet above a flood level for
purposes of flood plain management. “Freeboard™
tends to compensate for the many unknown factors
that could contribute to flood heights greater than the
height calculated for a selected size flood and
floodway. conditions, such as wave action, bridge
openings, and the hydrological effect of urbanization
of the watershed.
“Functionally dependent use” means a use which
cannot perform its intended purpose unless it is
located or carried out in close proximity to water. The
term includes only docking facilities, port facilities
that are necessary for the loading and unloading of
cargo or passengers, and ship buiiding and ship repair
facilities, but does not include long-term storage or
related manufacturing facilities.
“Future-conditions flood hazard area, or future-
conditions floodplain™—see Area of future-conditions
flood hazard. '
“Future-conditions hydrology™ means the flood
discharges associated with projected land-use
conditions based on a community’s zoning maps
and/or comprehensive land-use plans and without

consideration of projected future construction of . .

flood detention structures or projected future
hydraulic modifications within a stream or other
waterway, such as bridge and culvert construction,
fill, and excavation.

“General Counsel™ means the General Counsel of the
Federai Emergency Management Agency.

“Highest adjacent grade™ means the highest natural
elevation of the ground surface prior to construction
next 1o the proposed walls of a structure.

“Historic Structure” means any structure that is:

(a) Listed individually in the National Register of
Historic Places (a listing maintained by the
Department of Interior) or preliminarily determined
by the Secretary of the Interior as meeting the
requirements for individual listing on the National
Register;

(b) Certified or preliminarily determined by the
‘Secretary of the Interior as contributing to the

NFIP Regulations

historical significance of a registered historic district
or a district preliminarily determined by the Secretary
to qualify as a registered historic district;

(c) Individualily listed on a state inventory of historic

~ places in states with historic preservation programs

which have been approved by the Secretary of the
interior; or '

{d) lndividually listed on a local inventory of historic
places in communities with historic preservanon
programs that have been certified either:

(1) By an approved state program as determined by
the Secretary of the Interior or

(2) Directly by the Secretary of the Interior in states
without approved programs.

“Independent scientific body™ means a non-Federal
technical or scientific organization invoived in the
study of land use planning, flood plain management,
hydrology, geology, geography, or any other related
field of study concerned with flooding.

“Insurance adjustment organization” means any
organization or person engaged in the business of
adjusting loss claims arising under the Standard
Flood Insurance Policy.

“Insurance compaty or nsurer” Mcans any person or
organization authorized to engage in the insurance
business under the laws of any State.

“Levee” means a man-made swucture, usually an
earthen embankment, designed and constructed in

- accordance with sound engineering practices 1o

contain, control, or divert the flow of water so as to
provide protection from temporary
flooding. -

“Levee System” means a ﬂood protection system
which consists of a levee, or levees, and associated
structures, such as closure and drainage devices,
which are constructed and operated in accordance
with sound engineering practices.

“Lowest Floor” means the lowest floor of the lowest
enclosed area (including basement). An unfinished or
flocd resistant enclosure, usable solely for parking of
vehicles, building access or storage in an area other
than a basement area is not considered a building's
lowest floor; provided, that such enclosure is not built
s0 as to render the structure in violation of the

‘applicabie non-elevation design requirements of Sec.

60.3.

“Mangrove stand™ means an assemblage of mangrove
trees which are mostly low trees noted for a copious
development of interlacing adventitious roots above
the ground and which contain one or more of the
following species: Black mangrove (Avicennia
Nitida), red mangrove (Rhizophora Mangle); white
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mangrove {Languncularia Racemosaj. and
buttonwood {Conocarpus Erecta).
“Manufactured home™ means a siructure,

transportable in one or more sections, which is built
on a permanent chassis and is designed for use with
or without 2 perrnanent foundation when attached to
the required utilities. The term “manufactured home’™
does not include a “recreational vehicle™.
“Manufactured home park or subdivision™ means a
parcel (or contiguous parcels) of land divided into
two or more manufactured home lots for rent or sale.
“Map” means the Flood Hazard Boundary Map
(FHBM) or the Flood Insurance Rate Map (FIRM)
for a community issued by the Agency.

“Mean sea level” means, for purposes of the National
Flood Insurance Program, the National Geodetic
Vertical Datum (NGVD) of 1929 or other datum, 1o
which base flood elevations shown on a community's
Flood Insurance Rate Map are referenced.

“Mudshide “(i.e., mudflow) describes a condmon
where there is a river, flow or inundation of tiquid
mud down a hiliside usually as a result of a dual
condition of loss of brush cover, and the subsequent
accumulation of water on the ground preceded by a
period of unusually heavy or sustained rain. A
mudslide (i.e., mudflow) may occur as a distinct
phenomenon while a landslide is in progress, and will
be recognized as such by the Administrator only if
the mudflow, and not the landslide, is the proximate
cause of damage that occurs.

“Mudslide (i.e., mudflow) area management” means
the operation of an overall program of corrective and
preventive measures for reducing mudsiide (ie,
mudflow) damage, inciuding but not limited to
emergency preparedness plans, mudslide control
works, and flood plain management regulations.
“Mudslide (i.e., mudflow) prone area” means an area
with land surfaces and slopes of unconsolidated
material where the history, geology and climate
indicate a potential for mudflow.

“New construction” means, for the purposes of
determining insurance rates, structures for which the
“start of construction” commenced on -or after the
effective date of an initial FIRM or after December
31, 1974, whichever is later, and inciudes any
subsequent improvements to such structures. For
floodplain management purposes, new construction
means structures for which the start of construction
commenced on or after the effective date of a
floodplain management regulation adopted by a
community and  includes  any  subsequent

“improvements 1o such structures.
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“New manufactured home park or subdivision”
means a manufactured home park or subdivision for
which the construction of facilities for servicing the
tots on which the manufactured homes are to be
affixed (including at a- minimum, the instaliation of
utilities, the construction of streets, and either final
site grading or the pouring of concrete pads)

completed on or afier the effective date of floodplain

" management regulations adopted by a commumrv

“100-year flood™ - see base flood,

“Participating community™, also known as an eligible
community, means a comumnunity in which the
Administrator has authorized the sale of ﬂood
insurance,

“Person” includes any individual or group of
individuals, corporation, parmmership, association, or
any other entity, including State and local
governments and agencies. ‘
“Policy” means the Standard Flood Insurance Policy.
“Premium™ means the total premium payable by the
insured for the coverage or coverages provided under
the policy. The calculation of the premium may be
based upon either chargeable rates or risk premium
rates, or a combination of both.

“Primary frontal dune™ means a continuous or nearly
comtinuous mound or ridge of sand with relatively
steep seaward and landward slopes immediately
tandward and adjacent to the beach and subject to
erosion and overtopping from high tides and waves
during major coastal storms. The inland limit of the
primary frontal dune occurs at the point where there
is a distinct change from a relatively steep slope to a
reiatively mild slope.

“Principally above ground” means ‘that at least 5]
percent of the actual cash value of the structure, less
land value, is above ground.

“Program” means the National Flood Insurance
Program authorized by 42 U.8.C.-4001 through 4128.
“Program deﬁc:ency means a defect in a
community's flood plain management regulations or
administrative procedures that impairs effective
implemeniation of those flood plain management
regulations or of the standards in Sec. 60.3, 60.4,
60.5,or 60.6.

“Project cost™ means the total financial cost of a flood
protection system (including design, land acquisition,
construction, fees, overhead, and profits), unless the
Federal Insurance Administrator determines a given
““cost” not to be a part of such project cost.
“Recreational vehicle™ means a vehicie which 1s:

(a) Built on a single chassis;

{b) 400 square feet or less when measured at the
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largest horizontal projection;

(¢) Designed to be self-propelled or permanently
towable by a light duty truck; and

{(d) Designed primarily not for use as a permanent
dwelling but as temporary living quarters for
recreational, camping, travel, or seasonal use.
“Reference feature™ is the receding edge of a bluff or
eroding frontal dune, or if such a feature is not
present, the normal high-water line or the seaward
line of permanent vegetation if a high-water line
cannot be identified.

“Regular- Program™ means the Program authorized by
the Act under which risk premium rates are required
for the first half of available coverage (also known as
“first layer” coverage) for all new construction and
substantial improvements started on or after the
effective date of the FIRM, or after December 31,
1974, for FIRM's effective on or before that date. All
buildings, the construction of which started before the
effective date of the FIRM, or before January |,
1975, for FIRMs effective before that date, are
eligible for first layer coverage at either subsidized
rates or risk premium rates, whichever are lower,
Regardiess of date of construction, risk premium
rates are always required for the second layer
coverage and such coverage is offered only after the
Administrator has completed a risk study for the
community. '

“Regulatory floodway™ means the channel of a river
* or other watercourse and the adjacent land areas that
must be reserved in order to discharge the base fiood
without cumulatively increasing the water surface
elevation more than a designated height
“Remedy 2 violation™ means to bring the structure or
other development into compliance with State or
local flood plain management regulations, or, if this
is not possible, to reduce the impacts of its
noncompliance. Ways that impacts may be reduced
include protecting the structure or other affected
development from flood damages, impiementing the
enforcement provisions of the ordinance or otherwise
deterring future similar violations, or reducing
Federal financial exposure with regard to the
structure or other development.

“Risk premium rates” mean those rates established by
the Administrator pursuant to individual community
studies and investigations which are undertaken to
provide flood insurance in accordance with section
1307 of the Act and the accepted actuarial principles.
"Risk premium rates” include provisions for
operating costs and allowances.

“Riverine” means relating to, formed by, or
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resembling a river (including tributaries), stream.
brook. etc.

“Sand dunes™ mean naturally accurring
accumulations of sand in ridges or mounds landward
of the beach. ,
“Scientiﬁcally‘ incorrect”. The methodology(ies)
and/or assumptions which have been utilized are
nappropriate for the physical processes being
evaluated or are otherwise erroneous.

“Second layer coverage™ means an additional limit of
coverage equal to the amounts made available under
the Ermnergency Program. and made available under
the Regular Program.

“Servicing company” means a  corporation,
partnership, association, or any other organized entity

-which contracts with the Federai Insurance

Administration to service insurance policies under the
National Flood Insurance Program for a particular
area.

*Sheet flow area™ see area of shallow flooding.
*60-year setback™ means a distance equal to 60 times
the average annual long term recession rate at a site,
measured from the reference feature.

“Special ficod hazard area”- see “area of special
flood hazard™. :

“Special hazard area™ means an area having special
flood, mudslide (i.e., mudflow), or flood-related
erosion hazards, and shown on an FHBM or FIRM as
Zone A, AO, Al-30, AE, AR, AR/A]-30, AR/AE.
AR/AQ, AR/AH, AR/A, A99, AH, VO. VI1-30. VE,
V,M,orE.

“Standard Flood Insurance Policy™ means the flood
insurance policy issued by the Federal .Insurance
Administrator, or an inswrer pursuant to an
arrangement with the Administrator pursuant to
Federal statutes and regulations.

“Start of Construction” (for other than new
construction or substantial improvements under the
Coastal Barrier Resources Act (Pub. L. 97348)).
includes substantial improvement, and means the date

‘the building permit was issued, provided the actual

start of conastruction, repair, reconstruction,
rehabilitation,  addition placement, or other
improvement was within 180 days of the permit
date. The actual start means either the first placement
of permanent construction of a structure on a site,
such as the pouring of slab or footings, the
instaliation of piles, the construction of columns, or
any work beyond the stage of excavation; or the
placement of a manufactured home on a foundation.
Permanent construction does not include land
preparation, .such as clearing, grading and  filling;
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nor does it include the installation of streets and/or
walkways; nor does it include excavation for a
basement, footings, piers, or foundations or the
erection of temporary forms; nor does it include the
installation on the property of accessory buildings,
such as garages or sheds not occupied as dwelling
units or not part of the main structure. For a
substantial improvement, the actual start of
construction means the first alteration of any wall,
ceiling, floor, or other structural part of a building,
whether or not that alteration affects the extemnal
dimensions of the building.

“State™” means any State, the District of Columbia, the
territories and possessions of the United States, the
Commonwealth of Puerto Rico, and the Trust
Territory of the Pacific Islands. ,

State coordinating agency means the agency of the
state government, or other office designated by the
Govemnor of the state or by state statute at the request
of the Administrator to assist in the implementation
ofthe National Flood Insurance Program in that state.

“Storm cellar™ means a space below grade used to
accommodate occupants of the structure and
emergency supplies as a means of temporary shelter
against severe lormado or similar wind storm activity.

“Structure” means, for floodplain management
purposes, a walled and roofed building, including a
gas or liquid storage tank, that is principaliy above
ground, as well as a manufactured home. Siructure,
for insurance purposes, means: '

(1) A building with two or more outside rigid walls
and a fully secured roof, that is affixed to a
permanent site;

{2) A manufactured home ("'a manufactured home,”
also known as a mobile home, is a structure: built on
a permanent chassis, transported to its site in one or
more sections, and affixed tc a permanent
foundation); or

(3) A travel trailer without wheels, built on a chassis
and affixed to 2 permanent foundation, that is
regulated under the community's floodplain
management and building ordinances or laws.

For the latter purpose, ““structure” does not - mean a
recreational vehicle or a park traiier or other similar
vehicle, except as described in paragraph (3) of this
definition, or a gas or liquid storage tank.

“Subsidized rates”™ mean the rates established by the
Administrator involving in the aggregate a
subsidization by the Federal Government.

NFIP Reguiations

“Substantial damage™ means damage of any origin
sustained by a structure whereby the cost of restoring
the structure to its before damaged condition would
equal or exceed 50 percent of the market value of the
structure before the damage occurred.

“Substantial improvement™ means any
reconstruction, rehabilitation, addition, or other
improvernent of a structure, the cost of which equals
or exceeds 50 percent of the market value of the
structure before the “start of construction™ of the
improvement. This term includes structures which
have incurred " substantial damage”, regardiess of the
actual repair work performed. The term does not,
however, include either: '

(1) Any project for improvement of a structure to
correct existing violations of state or local health,
sanitary, or safety code specifications which have
been identified by the local code enforcement official
and which are the minimum necessary to assure safe
living conditions or -

(2) Any alteration of a “historic structure™, provided
that the alteration will not preciude the structure's
continued designation as a “historic structure™.
*30-year setback” means 2 distance equal 1o 30 times
the average annual long term recession rate at a site,
measured from the reference feature. '
“Technically incorrect”. The methodology(ies)

" utilized has been erroneously applied due 10

mathematical or measurement error, changed
physical conditions, or insufficient quantity or quality
of input data.

“V Zone” - see “coastal high hazard area.”™
“Variance” means a grant of relief by a community
from the terms of a flcod plain management
regulation.

“Violation™ means the failure of a structure or other
development to be fully compliant with the
community's flood plain managément regulations.. A
structure or other development without the elevation
certificate, other certifications, or other evidence of
compliance required in  Sec. 60.3(bX5), (c}4),
()10}, (dX3), (eX2), (e}4), or {(e)(5) is presumed 10
be in violation until such time as that documentation
1s provided. _

“Water surface elevation” means the height, in
relation to the National Geodetic Vertical Datum
(NGVD) of 1929, (or other damum, where
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specified) of floods of various magnitudes and
frequencies in the flood plains of coastal or riverine
areas,

“Zone of imminent collapse™ means an area subject
to erosion adjacent to the shoreline of an ocean, bay,
or lake and within a distance equal to 10 feet plus 5

" times the average annual long-term erosion rate for

the site, measured from the reference feature.

" [41 FR 46968, Oct. 26, 1976)

Editorial Note: For Federal Register citations
affecting Sec. 59.], see the List of CFR Sections
Affected, which appears in the Finding Aids section
of the printed volume and on GPO access.

§ 59.2 Description of program.

(a) The National Flood Insurance Act of 1968 was
enacted by title XII of the Housing and Urban
Development Act of 1968 (Pub. L. 90448, August 1,
1968) to provide previously unavailable flood
insurance protection to property owners in flood-
prone areas. Mudslide (as defined in Sec. 59.1)
protection was added to the Program by the Housing
and Urban Develonrment Act of 1969 (Pub. L. 91-
152, December 24, 1969). Flood-related erosion (as
defined in Sec. 59.1) protection was added to the
Program by the Flood Disaster Protection Act of
1973 (Pub. L. 93-234, December 31, 1973). The
Flood Disaster Protection Act of 1973 requires the
purchase of flood insurance on and afier March 2
1974, as a condition of receiving any form of Federal
or federally-related financial assistance for
acquisition or construction purposes with respect to
insurable buildings and mobile homes within an
identified special flood, mudslide (i.e., mudfilow), or
flood-related erosion hazard area that is located
within any community participating in the Program.
The ‘Act ‘also requires that on and after July 1, 1975,

" or one year after a-community has -been formally

notified by the Administrator of its identification as
community containing one or more special flood,
mudsiide (i.e., mudfiow), or flood-related erosion

" hazard areas, no such Federal financial assistance,

shall be provided within such an arca unless the
community in which the area is located is then
participating in the Program, subject to certain
exceptions. See .-FIA published Guidelines at Sec.

59.4{c).
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(b) To qualify for the sale of federally-subsidized
flood insurance a community must adopt and submit
to the Administraior as part of its application, flood
plain management regulations, satisfying at a
minimum the criteria set forth at part 60 of this

. subchapter, designed to reduce or avoid future flood.

mudside (i.e., mudfiow) or flood-related erosion
damages. These reguiations must include effective
enforcement provisions.

{c) Minimum requirements for adequate flood plain
management regulations are set forth in Sec. 60.3 for
flood-prone areas, in Sec. 60.4 for mudslide (i.e.,
mudflow) areas and in Sec. 60.5 for fload-related
erosion areas. Those applicable reguirements and
standards are based on the amount of technical

- information available to the community.

[41 FR 46968, Oct. 26, 1976, as amended at 43 FR
7140, Feb. 17, 1978. Redesignated at 44 FR 31177,
May 31, 1979, and amended at 48 FR 44552, Sept.
29, 1983; 49 FR 4751, Feb. &, 1984)]

§ 59.3 Emergency program.

The 1968 Act required a risk study to be undertaken
for each community before it could become eligible
for the sale of flood insurance. Since this requirement
resulted in a delay in providing insurance, the
Congress, in section 408 of the Housing and Urban
Development Act of 1969 (Pub. L. 91-152,
December 24, 1969), established an Emergency
Flood Insurance Program as a new section 1336 of
the National Flood Insurance Act (42 U.S.C. 4056) 1o
permit the early saie of insurance in flood-prone
communities. The emergency program does not affect
the requirement that a community must adopt
adequate flood . plain management regulations
pursuant to part 60 of this subchapter but permits
insurance to be soid before a study is conducted to
deterrnme risk premium rates for the community. The
program still requires upon the effective date of a
FIRM the charging of risk premium rates for all new
construction and substantial improvements and for
higher limits of coverage for existing structures.

[43 FR 7140, Feb. 17, 1978. Redesignated at 44 FR
31177, May 31, 1979, and amended at 48 FR 44543,
Sept. 29, 1983]
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§ 59.4 References.

{a) The following are statutory references for the
National Flood Insurance Program, under which
these reguiations are issued.

(1) National Flood Insurance Act of 1968 (utle X[l
of the Housing and Urban Development Act of
1968), Pub. L. 90-448, approved August 1, 1968, 42
U.S.C. 4001 et seq.

(2) Housing and Urban Development Act of 1969
(Pub. L..91-152, approved December 24, 1969}).

(3) Flood Disaster Protection Act of 1973 (87 Stat
980), Public Law 93-234, approved December 31,
1973.

(4) Section 816 of the Housing and Community
Development.Act of 1974 (87 Stat. 975), Public Law
03-383, approved August 22, 1974,

(5) Public Law 5-128 (effective October 12, 1977).
(6) The above statutes are included in 42 U.S.C. 4001
et seq.

(b) The following are references relevant to the
National Flood Insurance Program:

(1) Executive Order 11988 (Floodplain Management,
dated May 24, 1977 (42 FR 26951, May 25, 1977)).
(2) The Flood Contro! Act of 1960 (Pub. L. 86645).
(3) Title I1, section 314 of title [11 and section 406 of
title TV of the Disaster Relief Act of 1974 (Pub. L.
93-288).

(4) Coastal Zone Management Act (Pub. L. 92583),
as amended Public Law 94-370.

(5) Water Resources Planning Act (Pub. L. 8990), as
amended Public Law 94-112 (October 16, 1975).

(6) Title 1, National Environmental Policy Act (Pub.
L. 91-190).

(7) Land and Water Conservation Fund Act (Pub.
L. 89-578), and subseguent amendments thereto.

(8) Water Resources Council, Principals and
Standa:d§ for Planning, Water and Related Land
Resources (38 FR 24778-24869, Scptember 10,
1973).

(9) Executive Order 11593 (Protection and
Enchancement of the Cultural Environment), dated
May 13, 1971 (36 FR 8921, May 15, 1971).

(10) 89th Cong., 2nd Session, H.D. 465.

(11) Regquired land use element for comprehensive
planning  assistance  under section 701 of the
Housing Act of 1954, as amended by the Housing
and Community Development Act of 1974 (24 CFR
600.72).

(12) Executive Order 11990 (Protection of Wetlands,
dated May 24, 1977 (42 FR 26951, May 25, 1977)).
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(i3) Water Resources Council (Guidance for
Floodplain Management) (42 FR 52590, September
30, 1977),

(14) Unified National Program for Floodplain
Management of the United States Water Resources
Council, July 1976,

{c) The following reference guidelines represent the
views of the Federal Insurance Administration with
respect to the mandatory purchase of flood insurance
under section 102 of the Flood Disaster Protection
Act of 1973: Mandatory Purchase of Flood Insurance
Guidelines (54 FR 29666-29695, July 13, 1989).

[41 FR 46968, Oct. 26, 1976, as amended at 43 FR
7140, Feb. 17, 1978. Redesignated at 44 FR 31177,
May 31, 1979, and amended at 57 FR 19540, May 7,
1992]

- § 59.2 Description of program.

(a) The National Flood Insurance Act of 1968 was
enacted by title XHI of the Housing and Urban
Development Act of 1968 (Pub. L. 90-448, August 1,
1968) to provide previously unavailable flood
insurance protection to property owners in flood-
prone areas. Mudsiide (as defined in Sec. 59.1)
protection was added to the Program by the Housing
and Urban Development Act of 1969 (Pub. L. 91-
152, December 24, 1969). Fiood-related erosion (as
defined in Sec. 59.1) protection was added to the
Program by the Flood Disaster Protection Act of
1973 (Pub. L. 93-234, December 31, 1973). The
Flood Disaster Protection Act of 1973 requires the
purchase of flood insurance on and after March 2
1974, as a condition of receiving any form of Federal
or federally-related financial assistance for
acquisition or construction purposes with respect to
insurable buildings and mobile homes within an
identified special flood, mudslide (i.e., mudflow), or
flood-related erosion hazard area -that is located
within any community participating in the Program.
The Act also requires that on and after July 1, 1975,
or one year after a community has been formally
notified by the Administrator of its identification as
community containing one or more special flood,
mudslide (i.e., mudflow), or flood-related erosion
hazard areas, no such Federal financial assistance,
shall be provided within such an area unless the
cominunity in which the area is located is then
participating in the Program, subject to certain
exceptions. See FIA published Guideiines at Sec.
59.4(c).

{b) To qualify for the sale of federally subsidized
flood insurance a2 community must adopt and submit
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to the Administrator as part of its application, flood

plain management regulations, satisfying at a
minimum the criteria set forth at part 60 of this
subchapter, designed to reduce or avoid future flood,
mudslide (i.e., mudflow) or flood-related erosion
damages. These regulations must include effectwe
enforcement provisions.

(¢) Minimum requirements for adequate flood plain
management regulations are set forth in Sec. 60.3 for
flood-prone areas, in Sec. 60.4 for mudslide (i.e.,
mudflow) areas and in Sec. 60.5 for flood-related
erosion areas. Those applicable requirements and
standards are based on the amount of technical

“information available to the communiry.

{41 FR 46968, Oct. 26, 1976, as amended at 43 FR
7140, Feb. 17, 1978. Redesignated at 44 FR 31177,
May 31, 1979, and amended at 48 FR 44552, Sept.
29, 1983; 49 FR 475!, Feb. 8, 1984]

§ 59.4 References.
(a) The following are statutory references for the
National Flood Insurance  Program, under which

!‘}Iese FAglI".lfil\ﬂt !I"p ICCIIP‘A

{1) National Flood Insurance Act of 1968 (title XIH

of the Housing and Urban Development Act of
'1968), Pub. L. 90-448, approved August 1,

1968, 42

U.S.C. 4001 et seq.

(2) Housing and Urban Developmem Act _of
1969 (Pub. L. 91-152, approved December 24, 1969).
(3) Flood Disaster Protection Act of 1973 (87 Siat.

- 980), Public Law 93-234, approved December 31,

1973,

- {4) Sectlon 816 of the Housing and Communny

‘Development Act of 1974 (87 Stat. 975), Public Law

93-383, approved August 22, 1974,
{5) Public Law 5-128 (effective October 12, ]977).

()] The above statutes are inciuded in 42 (/.5.C. 4001

‘et seq.

(b) The following are references relevant to the
National Flood Insurance Program:

(1) Executive Order 11988 (Floodplain Management, .

dated May 24, 1977 (42 FR 26951, May 25, 1977)).
(2) The Flood Control Act of 1960 (Pub. L. 86645).
(3) Title I1, section 314 of title Iil and section 406 of
titie IV of the Disaster Relief Act of 1974 (Pub. L.
93-288).

(4) Coastal Zone Management Act (Pub. L. 92583)

as amended Public Law 94-370.
(5) Water Resources Planning Act (Pub. L. 8990), as

.amended Public Law 94-112 (October 16, 1975).

(6) Titie I, National Environmental Policy Act (Pub.
L. 91-190).
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(7} Land and Water Conservation Fund Act (Pub. L.
89-578). and subsequent amendments thereto.

{8) Water “Resources Council, Principals and
Standards for Planning, Water and Related Land
Resources (38 FR 24778-24869, September 10,
1973). '

(9) Executive Order 11593 (Protection and
Enhancement of the Cultural Environment), dated
May 13, 1971 (36 FR 8921, May 15, 1971).

(10) 89th Cong., 2nd Session, H.D. 465.

(11) Required land use element for comprehensive
planning assistance under section’ 701.of the Housing
Act of 1954, as amended by the Housing and
Community Development Act of 1974 (24 CFR

© 600.72).

(12} Executive Order 11990 (Protection of Wetlands,
dated May 24, 1977 (42 FR 26951, May 25, 1977)).
{13) Water Resources Council (Guidance for
Floodplain Management) (42 FR 52590, September
30, 1977).

(14) Unified National Program for Floodplain
Management of the United States Water Resources
Council, July 1976.

{c} The following reference guidelines represent the
views of the Federal Insurance Administration with
respect to the mandatory purchase of flood insurance
under section 102 of the Fiood Disaster Protection
Act of 1973: Mandatory Purchase of Flood Insurance
Guidelines (54 FR 29666-29695, July 13, 1989). [4]
FR 46968, Oct. 26, 1976, as amended at 43 FR 7140,
Feb. 17, 1978. Redes:gnated at 44 FR 31177, May
31, 1979, .and amended a1 57 FR .19340, May 7,
1992] -

Subpart B—Eligibility Requirements 8

59.21 Purpose of subpart.-

This subpart lists actions that must be taken by a
community to become ¢ligible and 10 remain eligible

for the Program. _
[4]1 FR 46968, Oct. 26, 1976. Redesignated at 44 FR

31177, May 31, 1979]

§ 59.22 Prerequisites for the sale of flood
insurance.

(a) To qualify for flood insurance availability a
community shall apply for the entire area within its
jurisdiction, and shall submit:

(1) Copies of legislative and executive actions
indicating a local need for flood insurance and an
explicit desire to participate in the National Flood
Insurance Program,
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{2) Chitations to State and local statutes and
ordinances authorizing actions regulating land use
and copies of the local laws and regulations
cited;

(3) A copy of the flood plain management regulauons
the community has adopted to meet the requirements
of Sec. 60.3, 60.4 and/or Sec. 60.5 of this subchapter.
This submission shall include copies of any zoning,
building, and subdivision regulations, health codes,
special purpose ordinances (such as a flood plain
ordinance, grading ordinance, or flood-related erosion
control ordinance), and any other corrective and
preventive measures e¢nacted to reduce or prevent
flood, mudsiide (i.e., mudflow) or flood-related

erosion damage;
(4) A list of the mcorporaled communities within the

applicant's boundaries;

(5) Esumates relating to the community as a whole
and 1o the flood, mudsiide (i.e., mudflow} and flood-
related erosion prone - areas
conceming:

(i) Population;

(ii) Number of one to four family residences;

(iii) Number of small businesses; and

(iv) Number of all other structures.

(6) Address of a local repository, such as a municipal
building, where the Flood Hazard Boundary Maps
(FHBM's) and Flood Insurance Rate Maps (FIRM's)
will be made available for public inspection;

(HA summary of any State or Federal activities with
respect to flood plain, mudslide (ie, mudflow) or
flood-related erosion -area management within the
community, such as federally-funded .flood control
projects and State-administered flood  plain
management regulations;

(8) A commitment to recognize and duly evaluate
flood, mudshde (i.e., mudflow) and/or flood-related
erosion hazards in all official actions .in the areas
having special flood, mudslide (i.e., mudflow) and/or
flood-related erosion hazards and to take such other
official action reasonably necessary to carry out the
objectives of the program; and

A commitment 10:

- (i) Assist the Administrator at his/her requcst in
his/her delineation of the limits of the areas hav:ng
special flood, mudslide
(i.e., mudflow) or flood-related erosion hazards;
(it) Provide such information concerning present uses
and occupancy of the flood plain, mudslide (i.e.,
mudflow) or flood-related erosion areas as the
Administrator may request;
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(i11) Maintain for public inspection and furish
upon requesy, for the determination of applicable
flood insurance risk premium rates within all
areas having special flood hazards identified on a
FHBM or FIRM, any certificates of

- floodproofing, and information on the elevation

(in relation to mean sea level) of the level of the
lowest floor (including basement) of all new or

-substantially improved structures. and include

whether or not such structures contain a
basement. and if the structure has been
floodproofed. the elevation (in relation to mean
sea level) to which the structure was
floodproofed;

(iv) Cooperate with Federal, State. and local agencies
and private firns which undertake to study, survey,
map, and idemify ficod plain, mudsiide (ie..

- mudfiow) or flood-related erosion areas, and

cooperate with neighboring communities with respect
to the management of adjoining flood plain. mud
slide (i.e., mudflow) and/or flood-related erosion
areas in order to prevent aggravation of existing
hazards;

(v) Upon occurrence, notify the Administrator in
writing whenever the boundaries of the community
have been modified by annexation or the community
has otherwise assumed or no longer has authority 10
adopt and enforce flood

plain management regulations for a particular area. In
order that all FHBM's and FIRM's accurately
tepresent the community's boundaries, include within
such notification a copy of a map of the community
suitable for reproduction, clearly delineating the new.
corporate limits or new area for which the community
has assumned or reiinquished flood plain management
regulatory authority.

(b) An‘applicant shall legislatively:

(1) Appoint or designate the agency or official with
the responsibility, authority, and means to implement
the commitments made in paragraph

(a) of this section, and

(2) Designate the official responsible to submit a
report to the Administrator concerning the
community participation in the  Program, including,
but not limited to the development and
implementation of flood plain  management
regulations. This report shall be submitted annually
or biennially as determined by the Administraior.

(c) The documents required by paragraph (a) of this
section and evidence of the actions required by
paragraph (b) of this section shali be submitted to the

E-12
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Federal Emergency Management Agency,

Washington DC 20472.
f41 FR 46968, Oct. 26, 1976. Redesignated at 44 FR

31177, May 31, 1979 and amended at 48 FR 29318,
June 24, 1983; 48 FR 44543. and 44552, Sept. 29,
1983; 49 FR 4751, Feb. 8, 1984; 49 FR 33656, Aug.
24 1984; 50 FR

36023, Sept. 4, 1985]

§ 59.23 Priorities for the sale of flood insurance
- under the regular program.

Flood-prone, mudslide (i.e., mudflow) and flood-
related erosion prone communities are placed on a
register of areas eligible for ratemaking studies and
then selected from this register for ratemaking studies
on the basis of the following considerations—-

(a) Recommendations of State officials;

(b) Location of community and urgency of need for
floed insurance;

(c) Population of community and intensity of existing
or proposed development of the flood plain, the mud
slide {i.e., mudflow) and the fiood-related erosion
area,

{(d) Availabiiity of information on the community
with respect to its flood, mudslide .

(i.e., mudflow) and flood-related erosion
characteristics and previous losses;

(e) Extent of State and local progress in flood plain,
mudslide (i.e., mudflow) area and flood-related
erosion area management, inciuding adoption .of
flood piain management regulations consistent with
related ongoing programs in the area.

{41 FR 46968, Oct. 26, 1976. Redesignated at 44 FR

31177, May 31, 1979] .

'§.59.24 Suspension of community eligibility.
(&) A community eligible for the sale of flood
insurance shall be subject to suspension from the
Program for failing to submit copies of adequate
" flood plain management regulations meeting the
minimum requirements of paragraphs (b), (¢), (d), (¢)
or (f) of Sec.60.3 or paragraph (b) of Sec.60.4 or
Sec.60.5, within six months from the date the
Administrator provides the data upon which the flood
plain regulations for the applicable paragraph shail be
based. Where there has not been any submission by
the community, the Administrator shall notify the
community that 90 days remain ‘in the six month
period in order to submit adequate flood plain
, management regufations. Where there has been an
inadequate submission, the Administrator shall notify
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the community of the specific deficiencies in its
submitted flood plain management regulations and
inform the community of the amount of time
remaining within  the ' six month period. If,
subsequently, copies of adequate flood plain
management regulations are not received by the
Administrator, no later than 30 days before the
expiration of the original six month period the
Administrator shall provide written notice to the
community and to the state and assure publication in
the Federal Register under part 64 of this subchapter
of the community's loss of eligibiiity for the sale of
flood insurance, such suspension to become effective
upon the expiration of the six month period. Should

~the community remedy the defect and the

Administrator receive copies of adequate flood plain
management regulations within the notice period, the
suspension notice shall be rescinded by the
Administrator. If the Administrator receives nofice

-from the State that it has enacted adequate ficod plain

management regulations for the community within
the notice period, the

suspension notice shall be rescinded by the
Administrator.,  The community's cligibility shall
remain terminated after suspension until copies of
adequate flood plain management regulations have
been received and approved by the Administrator.

(b) A community eligible for the sale of flood
insurance which fails to adequately enforce flood
plain management regutations meeting the minimum
requirements set forth in Sec. 60.3,

- 60.4 and/or 60.5 shall be subject to probation.
. Probation shall represent formal notification to the

community that the Administrator regards the
community's flood plain management program as not
comptiant with NFIP criteria. Pnor to 1mposnng
probation, the Administrator

(1) shall inform the community upon 90 days prior
written natice of the impending probation and of the
specific program deficiencies and violations relative
to the failure to enforce,

" (2) shall, at least 60 days before probation is to begin,

issue a press release to.local media explaining the
reasons for and the effects of probation, and
(3) shall, at least 90 days before probation is 1o begin,
advise all policyholders in the community of theé
impending probation and the additional premium that
will be charged, as provided in this paragraph, on -
policies sold or renewed during the period of
probation. During this 90-day period the communirty
shall have the opportunity to avoid probation by
demonstrating compliance with Program

E-13
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requirements, of by correcting Program deficiencies
and remedying all violations to
the maximum extent possible. If, at the end of the 90-
day period, the Administrator deterrnines that the
community has failed to do so, the probation shall go
into effect. Probation may be
., continued for up to one year after the community
corrects all Program deficiencies and remedies all

violations to the maximum extent possible. Flood.

insurance may be sold or renewed in the community
while it is on probation. Where a policy covers
property located in a community placed on probation
on or after October |, 1986, but prior to October 1,
1992, an additional premium of $25.00 shall be
charged on each such policy newly issued or renewed
during the one-year period beginning on the date the
community is placed on probation and during any
successive one-year periods that begin prior 1o
October 1, 1992, Where a community's probation
begins on or after October 1, 1992, the additional
premium described in the preceding sentence shall be
$50.00, which shall also be charged during any
suceessive periods during which the
community remains on probation for any pan thereof.
This $50.00 additional premium shall further be
charpged during any successive one-year periods that

ane-vear

“begin on or after October 1, 1992, where the -

preceding one-year probation period began prior 1o
October 1, 1992.

{c¢) A community eligible for the sale of flood
insurance which fails to adequately enforce its flood
plain management regulations meeting the minimum
requirements set forth in Sec. 60.3,

.60.4 and/or 60.5 and does not correct its Program
deficiencies and remedy all violations: to the
maximum extent possible in accordance with
compliance deadlines established during a period of
probation shall be subject to suspension of its
Program eligibility. Under such circumstances, the
Administrator shall grant the community 30 days in
which to show cause why it should not be suspended.
The Administrator may conduct 2 hearing, written or
oral, before commencing suspensive action. If a
community is to be suspended, the Administrator
shall inform it upon 30 days prior written notice and
upon publication in the Federal Register under part
‘64 of this subchapter of its loss of eligibility for the
_sale of flood insurance. In the event of impending
suspension, the Administrator shall issue a press
release 1o the local media explaining the reasons and
effects of the suspension. The community’s eligibility
shal) only be reinstated by the Administrator upon his

NFIP Regulations

s

receipt of a jocal legislative or executive measure
reaffirming  the community’s formal intent to
adequately enforce the flood plain management
requirements of this subpart, together with evidence
of action taken by the community to correct Program
deficiencies and remedy w0 the maximum extent
possible those violations which caused the
suspension. In certain cases, the Administrator, in

‘order to evaluate the community’s performance under

the terms of its submission, may withhold
reinstatement for a period not to exceed one year
from the date of his receipt of the satisfactory
submission or place the community on probation as
provided for in paragraph (b) of this section.

(d) A community eligible for the sale of flood
insurance which repeals its flood plain management
regulations, allows its regulations 10 lapse, or amends
its . regulations 5¢ that they
no longer meet the minimum requirements set forth
in Sec. 60.3, 60.4 and/or 60.5 shall be suspended
from the Program. If a community
is to be suspended, the Administrator shall inform it
upon 30 days prior written notice and upon
publication in the Federal Register under part 64 of
this subchapter of its lass of eligibility for the sale of
flood insurance. The community eligibility shall
remain terminated after suspension until copies of
adequate flood plain management regulations have
been received and approved by the Administrator.

{e) A community eligible for the sale of flood
insurance may withdraw from the Program by
submitting to the Administrator a copy of a

- legislative action that explicitly states its desire 10

withdraw from the National Fiood Insurance
Program. Upon receipt of a certified copy of a final

* legisiative action, the Administrator shall withdraw
‘the community from the Program and publish in the

Federal Register underpart 64 of this subchapter its
loss of eligibility for the sale of flood insurance. A
community that has withdrawn from the Program
may be reinstated if its submits the apphcanon
materials specified in Sec. 59.22(a).

(f} If during a period of ineligibility under paragraphs

(a), (d), or (€) of this section, a community has

permitted actions to.take place that have aggravated
existing flood plain, mudslide (i.e., mudflow) and/or
flood related erosion hazards, the Administrator may’
withhold reinstatement until the community submits
evidence that it has taken action to remedy to the
maximum extent possible the increased hazards. The
Administrator may also place the reinstaled
community on probation as provided for in paragraph

E-14
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" (b) of this section.

(g2) The Administrator shall promptly notify the
servicing company and any insurers issuing flood
‘insurance pursuant to an amrangement with the
Administrator of those communities whose eligibility
has been suspended or which have withdrawn from
the program. Fiood insurance shall not be sold or
renewed in those communities. Policies sold or
renewed within a community during a period of
ineligibility are deemed to be voidable by the
Administrator whether or not the parties to sale or
renewal had actual notice of the ineligibility.

[41 FR 46968, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979, and amended at 48 FR 44543
and 44552, Sept. 29, 1983; 49 FR 4751, Feb. &, 1984,
50 FR 36023, Sept. 4, 1985; 57 FR 19540, May 7,
1992; .59 FR 53598, Oct. 25, 1994; 62 FR 55715,

Oct. 27, 1997]

PART 60--CRITERIA FOR LAND
MANAGEMENT. AND USE :

Subpart A--Requirements for Fiood Fiain
Management Regulations

Sec.

60.1 Purpose of subpart. .
60.2 Minimum compliance with flood plain

management criteria.
60.3 Flood plain management criteria for flood-prone

arcas.

60.4 Flood plain management criteria for mudslide

(i.e., mudflow}-prone areas.
60.5 Flood plain management criteria for flood-

related erosion-prone areas.
60.6 Variances and exceptions.

60.7 Revisions of criteria for flood plain management
regulations.

60.8 Definitions.

Subpart B—Requirements for State Flood Plain
Management Regulations

Sec.

60.11 Purpose of this subpart.
" 60.12 Flood plain management criteria for State-

owned properties in special hazard areas.
60.13 Noncompliance,
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Subpart  C--Additional  Considerations in
Managing Flood-Prone, Mudslide (i.e., Mundflow)-
Prone, and Flood-Related Erosion-Prone Areas

Sec.

60.2} Purpose of this subpart.

60.22 Planning considerations for-flood-prone areas.

60.23 Planning considerations for mudsiide (ie.,
mudflow)-prone areas.

60.24 Planning considerations for flood-related
erosion-prone areas.

60.25 Designation, duties, and responsibilities of
State Coordinating Agencies.

60.26 Local coordination.

Authority: 42 us.C 4001 et seq.;
Reorganization Plan No. 3 of 1978, 43 FR

41943, 3 CFR, 1978 Comp., p. 329; E.O. 12127

of Mar. 31, 1979, 44 FR 19367, 3 CFR, 1979

Comp., p. 376.

Source: 41 FR 46975, Qct. 26, 1976, unless
atherwise noted. Redesignated ar 44 FR 31177,
May 31, 1979, -

-§ 60.1 Furpuse of subpait.

(2) The Act provides that flood insurance shall not be
sold or renewed under the program within a
community, unless the . community has adopted
adequate flood plain management . regulations
consistent with Federal criteria. Responsibility for
establishing such criteria is delegated to the
Administrator. :

-(b) This subpart sets forth the criteria developed in

accordance with the Act by which the Administrator
will determine the adequacy of a community's flood
plain management regulations. These regulations
must be lepally-enforceable, applied uniformiy
throughout the community to all privately and
publicly -owned land within .flood-prone, mudslide
(i.e., mudflow) or flood-related erosion areas, and the
community must provide that the regulations take

-precedence over any less restrictive conflicting local

laws, ordinances or codes. Except as otherwise
provided in Sec. 60.6, the adequacy of such
regulations shall be determined on the basis of the
standards set forth in Sec. 60.3 for flood-prone areas,
Sec. 60.4 for mudsiide areas and Sec. 60.5 for flood-
related erosion areas.
(c) Nothing in this subpart shall be construed as
modifying or replacing the general requirement that
all eligible communities must take into account flood,
mudsiide {ie., mudflow) and flood-related erosion
hazards, to the extent that they are known, in all
official actions relating to land management and use.
E-15
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(d) The criteria set forth in this subpart are minimum
standards for the adoption of flood plain management
regulations by flood-prone, mudslide (i.e., mudflow)-
prone and flood-related erosion-prone communities.
Any community’ may exceed the minimum criteria
under this part by adopting more comprehensive
flood plain management regulations utilizing the
standards such as contained in subpart C of this part
In some instances, community officials may have
access to information or knowledge of conditions that
-require, particularly for human safery, higher
standards than the minimum criteria set forth in
subpart A of this part. Therefore, any flood plain
management regulations adopted by a State or a
community which are more restrictive than the
criteria set forth in this part are encouraged and shall
take precedence.

[41 FR 46975, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979, :

as amended at 48 FR 44552, Sept. 29, 1983; 49 FR
4751, Feb. 8, 1984] ‘

§ 60.2 Minimum compliance with flood plain
management criteria.

(a) A flood-prone community applying for flood
insurance eligibility shall meet the standards of
Sec.60.3(a) in order to become eligible if a FHBM
has not been issued for the community at the time of
application. Thereafter, the community will be given
a period of six months from the date the
Administrator provides the data set forth in
Sec.60.3(b), (), (d), (e) or {f}, in which to meet the
requirements of the applicable paragraph. If a
community has received a FHBM, but has not yet
applied for Program eligibility, the community shall
apply for eligibility directly under the standards set
forth in Sec.60.3(b). Thereafier, the community will
be given a period of six months from the date the
Administrator provides the data set forth in
Sec.60.3(c), {(d), (e) or (f) in which to meet the
requirements of the applicable paragraph.

(b} A mudslide (i.e., mudflow)-prone community
applying for flood insurance eligibility shall meet the
standards of Sec. 60.4(a) to become celigible.
Thereafter, the community will be given a period of
six months from the date the mudslide (i.e., mudfiow)
areas having special mudslide hazards are delfineated
in which to meet the requirements of Sec. 60.4(b). -

(¢) A flood-related erosion-prone community
applying for flood insurance eligibility shall meet the
‘standards of Sec. 60.5(a) to become eligible

Thereafier, the community will be given a period of
NFIP Regulations '

six months from the date the flood-related erosion
areas having special erosion hazards are delineated in
which to meet the requirements of Sec. 60.5(b).

{d) Communities identified in part 65 of this
subchapier as containing more than one type of
hazard (e.g., any combination of special flood.
mudsiide (i.e., mudflow}, and flood-related erosion
hazard areas) shall adopt flood plain management
regulations for each type of hazard consistent with
the requirements of Sec.Sec. 60.3, 60.4 and 60.5.

(e} Local flood plain management regulations may be
submitted 1o the State Coordinating Agency

~ designated pursuant to Sec. 60.25 for its advice and

concurrence. The submission to the State shall clearly
describe  proposed  enforcement procedures.
(£} The community official responsible for submitting
annual ot biennial reports to the Administrator
pursuant 1o Sec. 59.22(b)2) of this. subchapter shall
also submit copies of each annual or biennial repor
to any State Coordinating Agency.

(g} A community shall-assure that its comprehensive
plan is consistent with the flood plain management
objectives of this part.

(h} The community shall adopt and enforce fiood
plain management regulations based on data provided
by the Administrator. Without prior approval of the
Administrator, the community shall not adopt and
enforce flood plain management regulations based
upon modified data reflecting natural or man-made
physical changes. ,

[41 FR 46975, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979, as amended at 48 FR 29318,
June 24, 1983; 48 FR 44552, Sept. 29, 1983; 49 FR
4751, Feb. 8, 1984; 50 FR 36024, Sept. 4, 1985; 39
FR 53598, Oct. 25, 1994; 62 FR 55716, Oct. 27,
1997} ‘

§ 60.3 Flood plain management criteria for flood-
prone areas.

The Administrator will provide the data upon which
flood plain management regulations shall be based. If
the Administrator has not provided sufficient data 1o
furnish a basis for these regulations in a particutar
community, the community shall obtain, review and
reasonably utilize data available from other Federal,
State or other sources pending receipt of data from
the Administrator. However, when special flood
hazard area designations and water surface ejevations
have been furnished by the Administrator, they shall
apply. The symbols defining such special flood
hazard designations are set forth in Sec. 64,3 of this
subchapter. In all cases the minimum requirements
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governing the adequacy of the floed plain
management regulations for flood-prone areas
adopted by a particular community depend on the
amount of technical data formally provided to the
community by the Administrator. Minimum
standards for communities are as follows:

(@) When the Administrator has not defined the
special flood ‘hazard areas within a community, has
not provided water surface elevation data, and has not
provided sufficient data to identify the floodway or
coastal high hazard area, but the community has
indicated the presence of such hazards by submitting
an application to participate in the Program, the
community shall:

(1) Require permits for all proposed construction or
other development in the community, including the
placement of manufactured homes, so that it may
determine whether such construction or other
development is proposed within flood-prone areas;
{2) Review proposed development to assure that all
necessary permits have been received from those
govermmental agencies from which approval is
required by Federal or State law. including section
404 of the Federal Water Pollution Control Act
Amendments of 1972, 33 U.S.C. 1334:

(3) Review all permit applications 10 determine |

whether proposed buiiding sites will be reasonably
safe from flooding. If a proposed building site is in a
" flood-prone area, all new construction and substantial
improvements shall ) '
- (i) be designed (or modified) and adequatetly
anchored to prevent flotation, coliapse, or lateral
movement of the structure resulting from
hydrodynamic and hydrostatic joads, including the
effects of buoyancy, (ii) be constructed with materials
resistant to flood damage, (iii) be constructed by
methods and practices that minimize flood damages,
and (iv) be constructed with electrical, heating,
ventilation, plumbing, and air conditioning
equipment and other service facilities that are
designed and/or located so as to prevent water from
entering or accumulating within the components
during conditions of flocding.
{4) Review subdivision proposals and other praposed
new development, including manufactured home
parks or subdivisions, to determine whether such
proposals will be reasonably safe from flooding. If a
subdivision proposat or other proposed ncw

development is in a flood-prone area, any such’

proposals shall be reviewed to assure that (i) all such
. proposals are consistent with the need 10 minimize
flood damage within the flood-prone area, (ii} ail
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public utilities and facilities, such as sewer. gas,
electrical, and water systems are located and
constructed to minimize or eliminate flood damage.
and (iii) adequate drainage is provided to reduce
exposure 10 flood hazards:

{5) Require within flood-prone. areas new and
replacement water supply systems to be designed to
minimize or eliminate infiltration of flood waters into
the systems; and

{6) Require within flood-prone areas (i) new and
replacement sanitary sewage systems to be designed
to minimize or gliminate infiltration of flood waters
into the systems and discharges from the systems into
flood waters and (ii) onsite waste disposal systems to
be located to avoid impairment to them or
contamination from them during flooding.

{b) When the Administrator has designaied areas of
special flood hazards (A zones) by the publication of
a community’s FHBM or FIRM. but has neither
produced water surface elevation data nor identified a
floodway or coastal high hazard area; the community
shall:

(1) Require permits for all proposed construction and
other developments including the placement of
manufactured homes. within Zone A on the
communrnity's FHBM or FIRM;

(2) Require the application of the standards in
paragraphs (a} (2), .

(3). (4), (5) and (6) of this section to development
within Zone A on the community’s FHBM or FIRM;
(3) Require that all new subdivision proposals and
other proposed developrments (including proposals
for manufactured home parks and subdivisions)
greater than 50 lots or 5 acres, whichever is the
lesser, include within such proposals base flood
elevation data: (4) Obutain, review and reasonabiy
utifize any base flood elevation and floodway. data
available from a.Federal, State, or other source,
including data developed pursuant to paragraph (b)3)
of this section, as criteria for requiring that new
construction, substantial improvements, or other
development in Zone A on the community's FHBM
or FIRM meet the standards in paragraphs (c}2),
(cX3), (X(3), (c)(6). (c)(12). (X 14}, (d)(2) and (d)(3)
of this section; ’

{5) Where base flood eievation data are utilized,
within Zone A on the community's FHBM or FIRM:
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(i) Obtain the elevation {in retation to mean sea level)’
of the lowest floor(including basement) of all new
" and substantiaily improved structures, and
(if) Obtain, if the structure has been floodproofed in
accordance with paragraph (c)(3)(ii} of this section,
the elevation (in relation 1o mean sea level) to which
the structure was floodproofed, and
(iii) Maintain a record of ail such information with
the official designated by the community -under Sec.
59.22 (a)(9)(iii);
(6) Notify, in riverine situations, adjacent
communities and the State Coordinating Office prior
to any alteration or relocation of a watercourse, and
submit copies of such notifications to the
Administrator;
(7) Assure that the flood carrying capacity within the
altered or relocated portion of any watercourse is
maintained;
(8) Require that all manufactured homes to be placed
within Zone A on a community's FHBM or FIRM
shall be installed using methods and practices which
minimize flood damage. For the purposes of this
requirement, manufactured homes must be elevated
and anchored to resist flotation, collapse, or lateral
movement. Methods of anchoring may include, but
are not to be limited 1o, use of over-the-top or frame
ties to ground anchors. This requirement is in
addition to applicabie State and local anchoring
requirements for resisting wind forces.
(c) When the Administrator has provided a notice of
final flood elevations for one or more special flood
hazard areas on the community's FIRM and, if
appropriate, has designated other special flood hazard
areas without base flood elevations on the
community's FIRM, but has not identified a
regulatory floodway or coastal high hazard area, the
community shall:
(1) ‘Require the standards of paragraph (b) of this
section within all A1-30 zones, AE zones, A zones,
AH zones, and AQ zones, on the community’s FIRM;
(2) Require that all new construction and substantial
improvements of residential structures within Zones
A1-30, AE and AH zones on the community's FIRM
have the lowest floor (including basement) eievated
to or above the base flood level, unless the
community is granted an exception by the
Administrator for the allowance of basements in
accordance with Sec. 60.6 (b) or (c};
(3) Reguire that all new construction and substantial
improvements of non-residential structures within
Zones A1-30, AE and AH zones on the community's
‘firm (i) have the lowest floor (including basement)
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elevated to or above the base flood level or, -(ii)

. together with attendant utility and sanitary facilities,

be designed so that below the base flood level the

structure is watertight with walls substantialty

impermeabie to the passage of water and with

structural components having the capability of

resisting hydrostatic and hydrodynamic loads and

effects of buoyancy;

(4) Provide that where a non- re51dent|al structure . is

intended to be made waiertight bélow the base flood -
level, (i) a registered professional engineer or

architect shall develop and/or review structural

design, specifications, and plans for the construction,

and shall certify that the design and methods of -
construction are in accordance with accepted

standards of practice for meeting the applicable

provisions of paragraph (c)}3)(ii) or (c)(8)ii) of this .
section, and (ii) a record of such certificates which

includes the specific elevation (in relation 1o mean

sea level) to which such structures are floodproofed

shall be maintained with the official designated by

the community under Sec. 59.22(a)}9Xiii);

{5) Require, for all new construction and substantial

improvements, that fully enclosed areas below the

lowest floor that are usable solely for parking of
vehicles, building access or storage in an area other

than a basement and which are subject to flooding

shall be designed 10 automatically equalize

hydrostatic flood forces on exterior walls by allowing

for the entry and exit of floodwaters. Designs for

meeting this requirement must either be certified by 2

registered professional engineer or architect or meet

or exceed the following minimum criteriaz A

minimum of two opeiiihgs having a total net area of
not less than one square inch for every square foot of
enclosed area subject to flooding shall be provided.

The bottom of all openings shall be no higher than

one foot above grade. Openings may be equipped

with screens, louvers, valves, or other coverings or

devices provided that they permit the automatic entry

and exit of floodwaters.

(6) Require that manuofactured homes that are placed

or substantially improved within Zones A1-30, AH,

and AE on the community's FIRM on sites '

(i) Outside of a manufactured home park or

subdivision,

(11) In a new manufacnured home park or subdivision,

(iii) In an expansion to an existing manufactured

home park or subdivision, or

(iv) In an existing manufaciured home park or

subdivision on which a manufactured home has

incurred “substantial damage” as the result of a
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.. flood, be elevated on a permanent foundation such
that the lowest floor of the manufactured home is
elevated 10 or above the base flood elevation and be
securely anchored to an adequately anchored
foundation system to resist floatation collapse and
lateral movement.
(7) Require within any AO zone on the community's
FIRM that all new construction and substantial
improvements. of residential structures have - the
lowest floor. (including basement) elevated -above the
* highest adjacent grade at least as high as the depth
number specified in feet on the community's FIRM
(at least two feet if no depth number is specified);
(8) Require within any AO zone on the community’s
FIRM that all new construction and substantial
improvements of nonresidential structures
(i) have the lowest floor (including basement)
elevated above the highest adjacent grade at least as
high as the depth number specified in feet on the
community's FIRM (at least two feet if no depth

number is specified}, or

(ii) together with attendant utility and sanitary

facilities be completely floodproofed to that level 1o
meet the floodproofing standard specified in Sec.
603(cX3Xii);

(9) Require within any A99 zones on a.community’s
FIRM the standards of paragraphs (a)!) through
(a)(4)(i) and (b)(5) through (b)(9) of this section;

(10) Require until a regulatory floodway is
designated, that no new construction, substantial
improvements, or other development (including fill)
shall be permitied within Zones A1-30 and AE on the
community's FIRM, uniess it is demonstrated that the
cumulative effect of the proposed development, when
combined with all other existing and anticipated
development, will not increase the water surface
elevation of the base flood more than one foot at any
point within the community. :

(11) Require within Zones AH and AO, adequate
drainage paths arcund structures on slopes, to guide
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floodwaters around and away from proposed
structures. :

(12) Require that manufactured homes to be placed or
substantially improved on sites in an existing
manufactured home park or subdivision within Zones
A-1-30, AH,.and AE on the community's FIRM that
are not subject to the provisions of paragraph (c}(6)
of this section be elevated so that either

(i) The lowest floor of the manufactured home is at or
above the base flood elevation, or '

(i) The manufactured home chassis is supported by
reinforced piers or other foundation elements of at

-least equivalent strength that are no less than 36

inches in height above grade and be securely
anchored to an adequately anchored foundation
system to resisi floatation, collapse, and lateral

L movement.

(13) Notwithstanding any other provisions of Sec.
60.3, a community may approve certain development
in Zones Al-30, AE, and AH, on the community's
FIRM which increase the water surface ejevation of
the base flood by more than one foot, provided that
the community first applies for a conditional FIRM
revision, fulfills the requirements for such a revision
as established under the provisions of Sec. 65.12, and
receives the approval of the Administrator.

{14) Require that recreational vehicles placed on sites
within Zones A1-30, AH, and AE on the community's
FIRM either ,

(i) Be on the site for fewer than 180 consecutive
days,

(ii) Be fully licensed and ready for highway use, or
(iii) Meet the permit requirements of paragraph (b)(1)
of this section and the elevation and anchoring
requirements for “"manufactured homes” in
paragraph (c)(6) of this section.

A recreational vehicle is ready for highway use if it is
on its wheels or jacking system, is attached to the-site
only by quick disconnect type utilities and security
devices, and has no permanently attached additions.
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(d) When the Administrator has provided a notice of
final base flood elevations within Zones A[-30
and/or AE on the community's FIRM and, if
appropriate, has designated AO zones, AH zones,
A99 zones, and A zones on the community's FIRM,
and has provided data from which the community
shall designate its regulatory floodway, the
community shali: '

(1) Meet the requirements of paragraphs (c¢) (1)
through (14) of this section;

{2) Select and adopt a regulatory floodway based on
the  principle that the area chosen for the regulatory
floodway must be designed to carry the waters of the
base flood, without increasing the water surface
elevation of that flood more than one foot at any
point; )

(3) Prohibit encroachments, including fill, new
construction, substantial improvements, and other
development within the adopted regulatory floodway.
unless it has been demonstrated through hydrologic
and hydraulic analyses performed in accordance with
standard engineering practice that the proposed
encroachment would not result in any increase in
flood levels within the community during the
occurrence of the base flood discharge;

{4) Notwithstanding any other provisions of Sec.
60.3, 2 community may permit encroachments within
the adopted regulatory floodway that would result in
an increase in base flood elevations, provided that the
community first applies for a conditional FIRM and
floodway revision, fulfills the requirements for such
revisions as established under the provisions of Sec.
65.12, and receives the approval of the Administrator.
(¢) When the Administrator has provided a notice of
final base flood elevations within Zones Al-30
and/or AE on the community's FIRM and, if
appropriate, has designated AH zones, AO zones,
A99 zones, and A zones on the community's FIRM,
and has identified on the community's FIRM coastal
high hazard areas by designating Zones V1-30, VE,
and/or V, the community shail:

{1) Meet the requirements of paragraphs (c)}1)
through (14) of this section;

(2) Within Zones VI-30, VE, and V on a
community's FIRM, (i ) obtain the elevation (in
relation to mean sea level) of the bottom of the lowest
structural member of the fowest floor (exchluding
pilings and columns) of all new and substantially
improved structures, and whether or not such
structures contain a basement, and (ii) maintain a
‘record of all such information with the official

designated by the community under Sec.
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59.22(a)(9Xiii);

{3) Provide that all new construction within Zones
V1-30, VE, and V on the community's FIRM is
located landward of the reach of mean high tide;

{4) Provide that all new construction and substantial
improvements in Zones V1-30 and VE, and also
Zone V if base flood elevation data is available, on
the community's FIRM, are elevated on pilings and
columns so that

(1) the bortom of the lowest horizonial structural
member of the lowest floor (excluding the pilings or
columns} is elevated to or above the base flood level;
and '

(ii) the pile or column foundation and structure
attached thereto is anchored to resist flotation,
collapse and lateral movement due to the effects of
wind and water loads acting simultaneously on all
building components. Water loading values used
shall be those associated with the base flood. Wind
loading values used shall be those required by
applicable State or local building standards. A
registered professional engineer or architect shall
develop or review the struciural design, specifications
and plans for the construction, and shall certify that
the design and methods of construction to be used are
in accordance with accepted standards of practice for
meeting the provisions of paragraphs (e)(4)

(i) and (it} of this section.

(5) Provide that all new construction and substantial
improvements within Zones V1-30, VE, and V on the
community's FIRM have the space below the lowest
floor either free of obstruction or constructed with
non-supporting breakaway walls, open wood lattice-
work, or insect screening intended to collapse under
wind and water loads without causing collapse,
displacement, or other structural damage to the
elevated portion of the building or supporting
foundation system. For the purposes of this section,'a
breakway wall shall have a design safe loading
resistance of not less than 10 and no more than 20
pounds per square foot. Use of breakway walls which
exceed a design safe loading resistance of 20 pounds
per square foot (either by design or when so required
by local or State codes) may be permitted only if a
registered professional engineer or architect certifies
that the designs proposed meet the following
conditions: '

(1) Breakaway wall coliapse shall result from a water
load less than that which would occur during the base
flood; and,

(i) The elevated portion of the building and
supporting foundation systern shall not be subject to
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collapse, displacement, or other structural damage
due to the effects of wind and water loads acting

-simultaneously on all building components (structural

and non-structural). Water loading values used shall
be those associated with the base flood. Wind loading
values used shall be those required by applicable
State or local building standards. Such enclosed space
shall be useable solely for parking of vehicles,

‘building access, or storage.

(6) Prohibit the use of fili for structural support of
buildings within Zones V1-30, VE, and V on the
community's FIRM;

(7) Prohibit man-made alteration of sand dunes and

mangrove's{ands within Zones V1-30, VE, and V on .

the community's FIRM which would increase

‘potential flood damage.
(8) Require that manufactured homes placed or

substantially improved within Zones V1-30, V., and

VE on the community's FIRM on sites

(i) Outside of a manufaciured home park or
subdivision,

(ii) In a new manufactured home park or subdivision,
(iii) In an expansion to an existing manufactured
home park or subdivision, or

(iv) In an existing manufactured home park or
subdivision on which a manufactured home has
incurred 'substantial damage" as the result of a
flood, meet the standards of paragraphs (e)(2)
through (7) of this section and that manufactured
homes placed or substantialiv improved on other sites
in an existing manufactured home park or subdivision
within Zones VI-30, V, and VE on the community’s
FIRM meet the requirements of paragraph (¢)(12) of
this section.

(9) Require that recreational vehicles placed on sites
within Zones V1-30, V, and VE on the community's
'FIRM ceither

(i) Be on the site for fewer than 180 consecutive
days,

(ii) Be fully licensed and ready for highway use, or
(iii) Meet the requirements in paragraphs (b)!) and
(e) (2) through (7) of this section.

A recreational vehicie is ready for highway use if it is
on its wheeis or jacking'system, is attached to the site

~ only by quick disconnect type utilities and -security
_devices, and has no permanently attached additions.

(f) When the Administrator has provided a notice of
final base flood elevations within Zones A1-30 or AE
on the community's FIRM, and, if appropriate, has
designated AH zones, AO zones, A99 zones, and A
zones on the community's FIRM, and has identified
flood protection restoration areas by designating
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Zones AR, AR/A1-30, AR/AE. AR/AH, AR/AQ, or
AR/A, the community shail:

{1} Meet the requirements of paragraphs (c)1)
through (14) and (d)(1) through {4) of this section.

(2) Adopt the official map or legal description of
those areas within Zones AR, AR/A1-30, AR/AE,
AR/AH, AR/A, or AR/AO that are designated
developed areas as defined in Sec.59.1 in accordance
with the eligibility procedures under Sec.65.14,

{3) For all new construction of structures in areas
within Zone AR that are designated as developed

. areas and in other areas within Zone AR where the

AR flood depth is 5 feet or less:

(i) Determine the lower of either the AR base flood
elevation or the elevation that is 3 feet above highest
adjacent grade: and '

(ii} Using this elevation, require the standards of
paragraphs (¢)(!) through (14) of this section.

(4) For all new construction of structures in those
areas within Zone AR that are not designated as
developed areas where the AR flood depth is greater
than 5 feet:

{1) Determine the AR base flood elevation; and

(if) Using that elevation require the standards of
paragraphs (c)(1) through (14) of this section.

{5) For all new construction of structures in areas
within Zone AR/A1-30, AR/AE, AR/AH AR/AQ,
and AR/A:

(i) Determine the applicable elevation for Zone AR
from paragraphs (a)(3) and (4) of this section;

(ii) Determine the base flood elevation or flood depth

- for the underlying A1-30, AE, AH, AO and A Zone;

and (iii) Using the higher elevation from paragraphs
(a)(5)(i) and (ii} of this section require the standards
of paragraphs (c)(1) through (14) of this section.

(6) For all substantial improvements to existing
construction within Zones AR/A1-30, AR/AE.
AR/AH, AR/AQ, and AR/A:

(i) Determine the A1-30 or AE, AH, AQ, or A Zone
base flood elevation; and

(ii) Using this elevation apply the requtrements of
paragraphs (c)(1) through (14) of this section.

(7) Notify the permit applicant that the area has. been
designated as an AR, AR/A1-30, AR/AE, AR/AH,
AR/AQ, or AR/A Zone and whether the structure will
be élevated or protected to or above the AR base
flood elevation.

[41 FR 46975, Oct. 26, 1976)

Editorial Note: For Federal Register citations
affecting Sec. 60.3, see the List of CFR Sections
Affecied, which appears in the Finding Aids section
of the printed volume and on GPO Access.
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§ 60.4 Flood plain management criteria for
mudslide (i.e., mudflow)-prone areas. )

The Administrator will provide the data upon which
flood plain management regulations shalt be based. If
the Administrator has not provided sufficient data to
furnish a basis for these regulations in a particular
community, the community shall obtain, review, and
reasonably utilize data available from other Federal,
State or other sources pending receipt of data from
the Administrator. However, when special mudslide
(i.e., mudfiow) hazard area designations have been
furnished by the Admuinistrator, they shall apply. The
symbols defining such special mudsiide (ie.,
mudflow) hazard designations are set forth in Sec.
64.3 of this subchapter. In all cases, the minimum
requirements for mudsiide (i.e., mudflow)-prone
areas adopted by a particular community depend on
the amount of technical data provided to the
community by the Administrator. Minimum
standards for communities are as follows:

(a) When the Administrator has not yet identified any
area within the community as an area having special
mudslide (i.e., mudflow) hazards, but the community
has indicated the presence of such hazards by
submitting an application to participate in the
Program, the community shafl

(1) Require permits for all proposed construction or
other development in the community so that it may
determine whether development is proposed within
mudslide (i.e., mudflow)-prone areas;

(2} Require review of each permit application to
determine  whether the proposed site  and
improvements will be reasonably safe from
mudslides (i.e., mudflows). Factors to be considered
in making such a determination should include but

not be fimited to (i) the type and quality of soils, (ii)

.any -evidence of ground water or surface water
problems, (iii) the depth -and quality of any fill, (iv)
. the overall slope of the site, and (v) the weight that
any proposed structure will impose on the slope;
(3) Require, if a proposed site and improvements are
in a location that may have mudsiide (i.e., mudflow)
hazards, that
(i) a site investigation and further review be made by
persons qualified in geology and soils engineering,
(i) the proposed grading, excavations, new
construction, and substantial improvements are
adequately designed and protected against mudslide
(ie., mudflow) damages, (iii) the proposed grading,
. excavations, new construction and substantial
improvements do not aggravate the existing hazard
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by creating either on-site or off-site disturbances, and
(iv) drainage, planting, watering, and maintenance be
such as not to endanger slope stability.

(b} When the Administrator has delineated Zone M
on the community's FIRM, the community shall:

(1) Meet the requirements of paragraph (a) of this
section; and

(2) Adopt and enforce a pgrading ordinance or
regulation in accordance with data supplied by the
Administrator which (i) regulates the location of
foundation systems and utility systems of new
construction and substantial improvements, (ii)
regulates the location, drainage and maintenance of
all excavations, cuts and fills and planted slopes, (iii)
provides special requirements for protective measures
including but not necessarily limited to retaining
walls, buttress fills, sub-drains, diverter terraces.
benchings, etc., and (iv) requires engineering
drawings and specifications to be submitted for afl
corrective measures, accompanied by supporting soils
engineering and geology repons. Guidance may be
obtained from the provisions of the 1973 edition and
any subsequent edition of the Uniform Building
Code, sections 700} through 7006, and 700¥ through
7015. The Uniform Building Code is published by
the International Conference of Building Officials, 50
South Los Robles, Pasadena, California 91101.

[41 FR 46975, Oct. 26, 1976. Redesignated at 44
FR 31177, May 31, 1979, as amended at 48 FR
44552, Sept. 29, 1983; 49 FR 4751, Feb. 8.

11984)

§ 60.5 Flood plain management criteria for flood-
related erosion-prone areas. -

The Admimstrator will provide the data upon which
flood plain management regulations for flood-related
erosion-prone  areas shall be based. If the
Administrator -has not -provided sufficient data 1o
furnish a basis for these regulations in a particular
commumty, the community shall obtain, review, and
reasonably utilize data available from other Federal,
State or other sources, pending receipt of data from
the Administrator. However, when special flood-
related erosion hazard area designations have been
furnished by the Administrator they shall apply. The
symbols defining such special flood-related erosion
hazard designations are set forth in Sec. 64.3 of this
subchapter. ln all cases the minimum requirements
governing the adequacy of the flood plain
management regulations for flood-related erosion-
prone areas adopted by a particular community
depend on the amount of technical data provided 1o

E.22
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the cormmmunity by the Administrator. Minimum
standards for communities are as follows:

{a) When the Administrator has not yet identified any
area within the community as having special flood-
related erosion hazards, but the community has
indicated the presence of such hazards by submitting
an application to participate in the Program, the
community shall

(1) Reguire the issuance of a permit for all proposed
construction, or other development in the area of
flood-related erosion hazard, as it is known to the
COmmMunity;

(2) Require review of each permit application to
determine whether the proposed-site alterations and
improvements will be reasonably safe from flood-
related erosion and will -not cause flood-related
erosion hazards or otherwise aggravate the existing
flood-related eroston hazard; and

(3) If a proposed improvement is found to be in the
path of flood-related erosion or to increase the
erosion “hazard, require the improvement to be
relocated or adequate protective measures to be taken
which will not aggravate the existing erosion hazard.
{b) When the Administrator has delineated Zone E on
the community's FIRM, the community shall

(1) Meet the requirements of paragraph (a) of this
section; and

(2) Require a setback for all new development from
the ocean, lake, bay, riverfront or other body of
waier, to create a safety buffer consisting of a natural
vegetative or contour strip. This™ buffer will be
designated by the Administrator according to the
flood-related erosion hazard and erosion rate, in
conjunction with the anticipated “‘useful life” of
structures, and  depending wpon the geologic,
hydrologic, topographic and climatic characteristics

"~ of the community's land. The buffer may be used for
suitable open space purposes, such as for agricultural,

forestry, outdoor recreation and wildlife habitat areas,
and for other activities using temporary and portable

structures only.
[41 FR 46975, Oct. 26, 1976. Redesignated at 44

FR 31177, May 31, 1979, as amended at 48 FR
44552, Sept. 29, 1983; 49 FR 4751, Feb. §,

1984]

§ 60.6 Variances and exceptions.
(a) The Administrator does not set forth absolute

criteria for granting variances from the criteria set
forth in Sec.. 60.3, 60.4, and 60.5. The issuance of a
variance is for flood plain management purposes
only. Insurance premium rates are determined by

NFIP Regulations

statute according to actuarial risk and will not be
modified by the granting of a variance. The
community, after examining the applicant's
hardships, shall approve or disapprove a request
While the granting of variances generally is limited 1o
a lot size less than one-half acre (as set forth in
paragraph (a)(2) of this section), deviations from that
limitation may occur. However, as the lot -size
incréases beyond one-half acre, the technical
Jjustification required for issuing a variance increases.
The Administrator may review a COmMuRity's
findings justifying the granting of variances, and if
that review indicates a pattern inconsistent with the
objectives of sound flood plain management, the
Administrator may take appropriate action under Sec.
59.24(b) of this subchapter. Variances may be issued
for the repair or rehabilitation of historic structures
upon a determination that the proposed repair or

rehabilitation  will not preclude the structure's

continued designation as a historic structure and the
variance is the minimum necessary 10 preserve the
historic character and design of the structure.
Procedures for the granting of variances by a
community are as follows:

(1) Variances shall not be issued by a community
within any designated regulatory floodway if any
increase n flood levels during the base flood
discharge would result;

(2) Variances may be issued by a community for new
construction and substantial improvements to be
erected on a lot of one-half acre or less in size
contiguous to and surrounded by lots with existing
structures constructed below the base flood level, in
conformance with the procedures of paragraphs {a)
(3), (43, (5) and (6) of this section;

(3) Variances shall only be issued by a community
upon (i) a showing of good and sufficient cause, (ii) a
determination that failure to grant the variance would
result in exceptional hardship to the applicant, and
(itl) a determination that the granting of a variance
will not result in increased flood heights, additional
threats to public safety, extraordinary public expense,
create nuisances, cause fraud on or victimization of
the public, or conflict with existing local laws or
ordinances;

(4) Variances shall only be issued upon a
determination that the variance is the minimum
necessary, considering the flood hazard, to afford
relief:
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(5) A community shall notify the applicant in writing
over the signature of a community official that (i) the
Issuance of a vanance to construct a structure below
the base flood level will result in increased premium
rates for flood insurance up to amounts as high as $25
for $100 of insurance coverage and (ii} such
construction below the base flood level increases
risks to life and property. Such notification shall be
maintained with a record of all variance actions as
required in paragraph (a)(6) of this section; and

{6) A community shall (i) maintain a record of all
variance actions, including justification for their
issuance, and (i) report such vartances issued in its
annual or biennial report submitted to the
Administrator.

{7) Variances may be issued by a community for new
construction and substantial improvements and for
other development necessary for the conduct of a
functionally dependent use provided that (i) the
criteria of paragraphs (a)(1) through (a}{4) of this
section are met, and (i) the structure or other
development is protected by methods that minimize
flood damages during the base flood and create no
additional threats to public safety.

(bX1) The requirement that  each flood-prone,’

mudshide (i.e., mudflow}-prone, and flood-related
erosion prone community must adopt and submit
adequate flood plain management regulations as a
condition of initial and continued flood insurznce
eligibility is statutory and cannot be waived, and such
regulations shall be adopted by 2 community within
the time periods specified tn Sec. 60.3, 60.4 or Sec.
60.5. However, certain exceptions from the standards
contained in this subpart may be permitted where the
Administrator  recognizes  that, because of
extraordinary circumstances, local conditions may
render the application of certain standards the cause
for severe hardship and gross inequity for a particular
community. Consequently, a community proposing
the adoption of flood plain management regulations
which vary from the standards set forth in Sec. 60.3,
60.4, or Sec. 60.5, shall explain in writing to the
Administrator the nature and extent of and the
reasons for the exception request and shall include
sufficient supporting economic, environmental,
topographic, hydrologic, and other scientific and
technical data, and data with respect to the impact on
public safety and the environment. .

(2) The Administrator shall prepare a Special
Environmental Clearance to determine whether the
proposal for an exception under paragraph (b)(1) of
this section will have significant impact on the human
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environment. The decision whether an Environmental
Impact Statement or other environmental document
will be prepared, will be made in accordance with the
procedures set out in 44 CFR part 10. Ninety or more
days may be required for an environmental quality
clearance if the proposed exception will have
significant impact on the human environment thereby
requiring an EIS.

(¢} A community may propose flood plain
management measures which adopt standards for
floodproofed residential basements below the base
flood level in zones A1-30, AH, AQ. and AE which
are not subject to tidal flooding. Nothwithstanding
the requirements of paragraph

(b) of this section the Administrator may approve the
proposal provided that: _

(1) The community has demonstrated that areas of
special flood hazard in which basements will be
permitted are subject to shallow and Jow velocity
flooding and that there is adequate flood wamning
time to ensure that all residents are notified of
impending floods. For the purposes of this paragraph
flood characteristics must include:

(i) Flood depths that are five feet or less for
developable lots that are contiguous to land above the
base flood level! and three feet or less for other Jots;
(ii) Flood velocities that are five feet per second or
less; and(iii) Flood warning times that are 12 hours or
greater. Flood warning times of two hours or greater
may be approved if the community demonstrates that
it has a flood warning system and emergency plan in
operation that is adequate (o ensure safe evacuation
of fiood plain residents. ’

(2) The community has adopted flood plain
management  measures  that  require  that new
construction and substantial improvements of
residential structures with basements in zones Al-30,
AH, AQ, and AE shali: .

(i) Be designed and built so that any basement area,
together with attendant utilities and sanitary facilities
below the floodproofed design level, is watertight
with walls that are impermeable to the passage of
water without human intervention. Basement walls
shall be built with the capacity to resist hydrostatic
and hydrodynamic loads and the effects of buoyancy
resulting from flooding to the floodproofed design
level, and shall be designed so that minimal damage
will occur from floods that exceed that level. The
floodproofed design level shall be an elevation one
foot above the level of the base flood where the

- difference between the base flood and the 500-year

flood is three feet or less and two feet above the level
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of the base flood where the difference ts greater than
three feet. .

(ii) Have the top of the floor of any basement area no
lower than five feet below the elevation of the base
flood; '

iii) Have the area surrounding the structure on all
sides filled to or above the elevation of the base
flood. Fill must be compacted with slopes protected
by vegetative cover;

(iv) Have a registered professional engineer or
architect develop or review the building's structural
design, specifications, and plans, including

consideration of the depth, velocity, and duration of

flooding and type and permeability of soils at the

building site, and certify that the basement design and - -

methods of construction proposed are in accordance
with accepted standards of practice for meeting the
provisions of this paragraph; '

(v) Be inspected by the building inspector or other
authorized representative of the community to verify
that the structure is built according to its design and
those provisions of this section which are verifiable.
[41 FR 46975, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979, as amended at 48 FR 44543
and 44552, Sept. 29, 1983; 49 FR 4751, Feb. 8, 1984;
50 .FR 36025, Sept. 4, 1985; 51 FR 30308, Aug. 25,
1986; 54 FR 33550, Aug. 15, 1989]

§ 60.7 Revisions of criteria for flood plain
management regulations.

From time to time part 60 may be revised as
experience is acquired under the Program and new
information becomes available. Communities will be
given six months from the effective date of any new
regulation to revise their flood plain management
regulations to comply with any such changes.

- §60.8 Definitions.
The definitions set forth in part 59 of this subchapter

are applicable to this part.

Subpart B--Requirements for State Fiood Plain
Management Regulations

§ 60.11 Purpose of this subpart.

{a) A State is considered a ~'community” pursuant to
Sec. 59.1 of this subchapter; and, accordingly, the
Act provides that flood insurance shall not be sold or
renewed under the Program unless a community has
adopted adequate flood plain management regulations
.consistent with criteria  established by the

‘Administrator.
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(b} This subpart sets forth the flood plain
management criteria required for State-owned
properties located within special hazard areas
identified by the Administrator. A State shall satisfy
such criteria as a condition to the purchase of a
Standard Fiood Insurance Policy for a State-owned
structure or its contents, or as a condition to the
approval by the Administrator, pursuant to part 75 of
this subchapter, of its plan of self-insurance.

[41 FR 46975, Qct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979, as amended at 48 FR 44552,
Sept. 29, 1983; 49 FR 4751, Feb. 8, 1984]

§ 60.12 Fiood plain management criteria for
State-owned properties in special hazard areas.

(a) The State shall comply with the minimum flood
plain management.-criteria set forth in Sec.Sec. 60.3,
60.4, and 60.5. A State either shall:

(1) Comply with the flood plain management
requirements of all local communities participating in
the program in which State-owned properties are
located; or(2) Establish and enforce flood plain
management regulations which, at a minimum,
satisfy the criteria set forth in Sec. 60.3, 60.4, and
60.5.

(b) The procedures by which a state government
adopts and administers flood plain management
regulations satisfying the criteria set forth in Sec.
60.3, 60.4 and 60.5 may vary from the procedures by
which local governments satisfy the criteria.

(c) If any State-owned property is located in a non-
participaring local community, then the State shall
comply with the requirements of paragraph (a)(2) of
this section for.the property.

§ Sec. 60.13 Noncompliance.

If a State fails to submit adequate flood plain
management regulations applicable to State-owned
properties pursuant to Sec. 60.12 within six months
of the effective date of this regulation, or fails to
adequately enforce such regulations, the State shall
be subject to suspensive action pursuant to Sec.
59.24. Where the State fails to adequately enforce its
flood plain  management regulations, the
Administrator shall conduct a hearing before
initiating such suspensive action.

{41 FR 46975, Oct. 26, 1976. Redesignated at 44
FR 31177, May 31, 1979, as amended at 48 FR
44552, Sept. 29, 1983; 49 FR 4751, Feb. &,
1984) ‘
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Subpart C—Additional Considerations  in
Managing Flood-Prone, Mudsklide (i.e., Mudflow)-
Prone and Fiood-Related Erosion-Prone Areas

§ 60.21 Purpese of this subpart.

The purpose of this subpart is to encourage the
formation and adoption of overall comprehensive
management plans for flood-prone, mudsiide (ie.,
mudflow)-prone and flood-retated erosion-prone
areas. While adoption by a community of the
standards in this subpart is not mandatory, the
community shall completely evaluate these standards.

§ 60.22 Planning considerations for flood-prone
areas.
(a) The fiood piain management regulations adopted
by a community for flood-prone areas should:
(1) Permit only that .development of flood-prone
areas which (i) is appropriate in light of the
probability of flood damage and the need to reduce
flood losses, (ii) is an acceptable social and economic
‘use of the land in relation to the hazards involved,
and (iii) does not increase the danger to human life;

" (2) Prohibit nonessential or improper installation of-

public utilities and public facilities in flood-prone
areas.

(b) In formulating community development goals
after the occurrence of a flood disaster, each

community shall consider—
(1) Preservation of the flood-prone areas for open

Space purposes,

(2) Relocation of occupants away from flood-prone
areas;

(3) Acquisition of land or land development rights for
public purposes consistent with a policy of
minimization of future property losses; .

(4) Acquisition of frequently flood-damaged
structures;

(¢) in formulating community development goals and
in adopting flood plain management regulations, cach
community shall consider at least the following

factors--

(1) Human safety;
(2) Diversion of development to areas safe from

flooding in light of the need to reduce flood damages
and in light of the need to prevent environmentally
incompatible flood plain use;

(3) Full disclosure to all prospective and interested
parties (including but not limited to purchasers and

renters) that
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(i) certain structures are located within flood-prone
areas, '

(ii} variances have been granted for certain structures
located within flood-prone areas, and

(1ii) premium rates applied to new structures built at
elevations below the base flood substantially increase
as the elevation decreases;

{4) Adverse effects of flood plain deveiopment on
existing development;

(5) Encouragement of floodproofing to reduce flood
damage;

(6) Flood warning and emergency preparedness
plans;

(7) Provision for alternative vehicular access and
escape routes when normal routes are blocked or
destroved by flooding;

(8) Establishment of minimum floodproofing and
access requirements for schools, hospitals, nursing
homes, orphanages, penal institutions, fire stations,
police stations, communications centers, water and
sewage pumping stations, and ‘other public or quasi-
nublic facilities already located in the flood-prone
area, to enable them to withstand flood damage, and
to facilitate emergency operations:

(9) lmprovement of local drainage 10 controf
increased runoff that might increase the danger of -
flooding to other properties;

(10) Coordination of plans with neighboring
community's flood plain management programs;

(11) The requirement that all new construction and
substantial improvements in areas subject to
subsidence be elevated above the base flood level
equal to expected subsidence for at least a ten year
period; Co

(12} For riverine areas, requiring subdividers to
furnish delineations for floodways before approving a-
subdivision; :

(13) Prohibition of any alteration or relocation of a
watercourse, except as part of an.overall drainage
basin plan. In the event of an overall drainage basin
plan, provide that the flood carrying capacity within
the altered or relocated portion of the watercourse is
maintained;

{14) Requirement of setbacks for new construction
within Zones V1-30, VE, and V on a community's
FIRM;

(15) Requirement of additional elevation above the
base flood level for all new construction and
substantial improvements within Zones A1-30, AE,
V1-30, and VE on the community's FIRM to protect
against such occurrences as wave wash and floating
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debris, to provide an added margin of safety apainst
floods having a magnitude greater than the base
flood, or to compensate for future urban

development;

(16) Requirement of consistency between state,

regional and local comprehensive plans and flood
plain management programs,

{17) Requircment of pilings or columns rather than
fill, for the elevation of structures within flood-prone
areas, in order to maintain the storage capacity of the
flood plain and to minimize the potential for negative
impacts to sensitive ecological areas;

(18) Prohibition, within any floodway or coastal high
hazard area, of plants or facilities in which hazardous
substances are manufactured.

(19) Requirement that a plan for evacuating residents
of all manufactured home parks or subdivisions
iocated within flood prone areas be developed and
filed with -and approved by appropriate community
emergency management authorities. [41 FR 46975,
Oct. 26, 1976. Redesignated at 44 FR 31177, May 31,
1979, as amended at 50 FR 36023, Sept. 4, 1985; 54
FR 40284, Sept. 29, 1989]

§ 60.23 Planning considerations for mud slide

(i.e., mudflow)-prone areas.
The planning process for communities identified

under part 65 of this subchapter as containing Zone

M, or which indicate in their applications for flood
insurance pursuant to Sec. 59.22 of this subchapter
that they have mudslide (i.e., mudflow) areas, should
include~—

(2) The existence and extent of the hazard;

(b) The potential effects of inappropriate hiilside
development, including

(1) Loss of life and personal injuries, and

{2) Public and private property losses,
jiabilities, and exposures resulting from potential
mudslide (i.¢., mudfiow) hazards;

(¢) The means of avoiding the hazard including the
(1) availability of land which is not mudslide (i.e.,
mudflow)-prone and the feasibility of developing
such land instead of further encroaching upon
mudslide (i.e., mudflow) areas, (2) possibility of
public acquisition of land, easements, and
development rights to assure the proper development
of hillsides, and

(3) advisability of preserving mudslide (ie.,
mudflow) areas as open space;

(d) The means of adjusting to the hazard, including
the (1) establishment by ordinance of site exploration,
investigation, design, grading, construction, filing,

casts,
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compacting,  foundation, sewerage, drainage.
subdrainage, planting, inspection and maintenance
standards and requlrements that promote proper land
use, and

(2) provision for proper drainage and subdrainage on
public property and the location of public utilities and
service facilities, such as sewer, water, gas and

- electrical systems and streets in a manner designed 1o

minimize exposure to mudslide (i.e.. mudflow)

hazards and prevent their aggravation;

(e} Coordination of land use, sewer, and drainage
regulations and ordinances with fire prevention, flood
plain, mudslide (i.e., mudflow), scil, land, and water
regulation in neighboring communities;

(f) Planning subdivisions and other developments in
such a manner as to avoid exposure to mudslide (i.e.,
mudfiow) hazards and the control of public facility
and utility extension to discourage inappropriate
development;

(g) Public facility location and design requirements
with higher site stability and access standards for
schoofs hospitals, nursing homes orphanages

police stations, communication centers eiecmc
power transformers and substations, water and sewer
pumping stations and any other public or quasi-public
institutions located in the mudslide (i.e., mudflow)
area 10 enable them to withstand mudslide (ie..
mudfiow) damage and to facilitate emergency
operations; and '

(h} Provision for emergencies, including:

(1) Warning, evacuation, abatement, and access
procedures in the event of mudslide (i.e., mudflow),
(2} Enactment of public measures and initiation of
private procedures to limit danger and damage from
continued or future mudslides (i.e., mudfiow),

(3) Fire prevention procedures in the event of the

‘rupture of gas or electrical distribution systems by

mudslides,
(4) Provisions to avoid coniamination of waler

conduits or deterioration. of slope stability by the -
rupture of such systems,

(5) Similar provisions for sewers which in the event
of rupture pose both health and site stability hamrds
and

(6) Provisions for alternative vehicular access ang
escape routes when normal routes are blocked or
destroyed by mudshdes (i.e., mudflow):
(i) The means for assuring consistency between state,
arecawide, and local comprehensive plans with the
plans developed for mudslide (i.e., mudﬂow) -prone
areas;
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(j) Deterring the nonessentia! installation of public
‘utilities and public facilities n mudslide (i.e.,
mudfiow)-prone areas.

§ 60.24 Planning considerations for flood-reiated
erosion-prone areas.

The planning process for communities identified
under part 65 of this subchapter as containing Zone E
or which indicate in their applications for flood
insurance coverage pursuant fo Sec.

59.22 of this subchapter that they have flood-related
erosion areas should include--

(a) The importance of directing future developments
to areas not exposed to flood-related erosion;

(b) The possibility of reserving flood-related erosion-
prone areas for open space purposes;

(c) The coordination of all planning for the flood-
related erosion-prone areas with planning at the State
and Regional levels, and with planning at the level of
neighboring communities;

(d) Preventive action in E zones, inciuding setbacks,
shore protection works, relocating: structures in the
path of flood-related erosion, and community
acquisition of flood-related erosion-prone properties
for public purposes;

(e) Consistency of plans for flood-related erosion-
prone areas with comprehensive plans at the state,

regional and local levels.

§ 60.25 Designation, duties, and responsibilities of
State Coordinating Agencies.

{(a) States are encouraged to demonstrate a
commitment to the minimum flood plain
management criteria set forth in Sec.Sec. 60.3, 60.4,
and 60.5 as evidenced by the designation of an
agency of State povernment to be responsible for
coordinating the Program aspects of flood plain
management in the State.

(b) State participation in furthering the objectives of
this part shall include maintaining capability to
perform the appropriate duties and responsibilities as
follows: :
(1) Enact, whenever necessary, legislation enabling
counties and municipalities to regulate development
within flood-prone areas;

(2) Encourage and assist communities in qualifying
for participation in the Program;

(3} Guide and assist county and municipal public
bodies and agencies in developing, implementing,

and maintaining local flood plain management .

regulations;
(4) Provide local governments and the general public
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with Program information on the coordination of
local activities with Federal and State requirements
for managing flood-prone areas;

(5) Assist communities in disseminating information

" on minimum elevation requirements for development

within flood-prone areas;

(6) Assist in the delineation of riverine and coastal
flood-prone areas, whenever possible, and provide all
relevant technical information 1o the Administrator;
(7) Recommend priorities for Federal flood plain
management activities in relation to the needs of
county and municipal localities within the State;

(8) Provide notification to the Administrator in the
event of apparent trreconcilable differences between
a community's local flood piain management program
and the minimum requirements of the Program;

(9) Establish minimum State flood plain management
regulatory standards consistent with those established
in this part and in conformance with other Federal
and State environmental and ~water pollution
standards for the prevention of poliution during
periods of floading;

(10} Assure coordination and consistency of flood
plain management activities with other State,
areawide, and local planning and enforcement
agencies; .

(11) Assist in the identification and implementation
of flood hazard mitigation recommendations which
are consistent with the minimum flood plain
management criteria for the Program;

{12) Participate in flood plain management training
opportunities and other flood hazard preparedness
programs whenever practicable.

(c) Other duties and responsibilities, which may be
deemed appropriate by the State and which are to be

“officially designated as being conducted in the

capacity of the State Coordinating Agency for the
Program, may be carried out with prior notification of
the Administrator.

{(d)  For States which have demonstrated a
commitment to and experience in application of the
minimum flood plain management criteria set forth in
Sec. 60.3, 604, and 60.5 as evidenced by the
establishment and implementation of programs which
substantially encompass the activities described in
paragraphs (a), (b), and (c) of this section, the
Administrator shall take the foregoing into account
when: ,

(1) Considering State recommendations prior to
implementing Program activities affecting State
communities;

(2) Considering State approval or certifications of
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local flood plain manégement regulations as meeting
the requirements of this part.
[51 FR 30309, Aug. 25, 1986]

§ 60.26 Local coordination.

(a) Local flood plain, mudslide (i.e., mudflow) and

flood-related erosion area management, forecasting,
emergency preparedness, and damage abatement
programs should be coordinated with relevant
Federal, State, and regronal programs;
{b) A community adopting flood plain management
regulations pursuant to these criteria should
coordinate with the appropriate State agency to
promote public acceptance and use of effective flood
plain, mudsiide, (i.e., mudflow) and flood-related
erosion regulations;
" {c) A community should notify adjacent communities
prior to substantial commercial developments and
large subdivisions to be undertaken in areas having
special flood, mudslide (i.e., mudflow) and/or flood-
related erosion hazards.

PART 65~IDENTIFICATION AND MAPPING
OF SPECIAIL HAZARD AREAS-
Table of Contents
Sec.
- 65.1 Purpose of part

65.2 Definitions. _
65.3 Requirement to submit new technical data.

65.4 Right to submit new technical data.

65.5 Revision to special hazard area boundaries with
no change to base flood eievation determinations.
65.6 Revision of base fiood eievanion determinations.
65.7 Floodway revisions.

65.8 Review of proposed projects.

65.9 Review and response by the Administrator.
65.10 Mapping of areas protected by levee systems.
65.11 Evaluation of sand dunes in mapping coastal
flood hazard areas.

65.12 Revision of flood insurance rate maps to reflect
base flood elevations caused by proposed
encroachments.

65.13 Mapping and map revisions for areas subject to
alluvial fan flooding.

65.14 Remapping of areas for which local flood
protection systems no longer provide ‘base flood

protection.
65.15 List of communities submitting new technical

data.
65.16 Standard Flood Hazard Determination Form

and Instructions.

NFIP Regulations

65.17 Review of determinations.

Authority: 42 U.S.C. 4001 et seq., Reorganization
Plan No. 3 of 1978, 43 FR 41943, 3 CFR, 1978
Comp., p. 329; £.0. 12127 of Mar. 31, 1979, 44 FR
19367, 3 CFR, 1979 Comp., p. 376.

§ 65.1 Purpose of part.

42 U.S.C. 4104 authorizes the Director to identify
and publish information with respect w0 all areas
within - the United States having special flood,
mudslide (ie, mudflow) and flood-related erosion
hazards. The purpose of this pan is to outline the
steps a community needs to take in order to assist the
Agency's effort in providing up-to-date identification
and publication, in the form of the maps described in
part 64, on special flood, mudslide (i.e., mudflow)
and flood-related erosion hazards.

[48 FR 28278, June 21, 1983)

§ 65.2 Definittons.

{a) Except as otherwise provided in this part, the
definitions set forth in pant 59 of this subchapier are
applicable to this part.

(b) For the purpose of this part, a cerntification by a
registered professional engineer or other party does
not constitute a warranty or guarantee of
performance, expressed or implied. Certification of
data is a statement that the data is accurate to the best
of the certifier’s knowledge. Certification of analyses
15 a statement that the analyses have been performed
correctly and in accordance with sound engineering
practices. Certification of structural works is a
statement that the works are designed in accordance
with sound engineering practices to provide
protection from the base flood. Certification of as
built" conditions is a statement that the structure(s)
has been built according to the plans being certified,
is in place, and is fully functioning. '
(c) For the purposes of this part, “"reasonably safe
from flooding” ‘means base flood waters will not
inundate the land or damage structures to be removed
from the SFHA and that any subsurface waters
relared to the base flood will not damage existing or
proposed buildings.

{51 FR 30313, Aug. 25, 1986, as amended at 66 FR
22442, May 4, 2001]

§ 653 Requirement to submit new technical data.
A community's base flood elevations may increase or
decrease resulting .from physical changes affecting
flooding conditions. As soon as practicable, but not
later than six months after the date such information
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becomes available, a community shall hotify the

Administrator of the changes by submitting technical

or scientific data in accordance with this part. Such a
submission is necessary so that upon confirmation of
those physical changes affecting flooding conditians,
risk premium rates and flood plain management
requirements will be based upon current data.

[51 FR 30313, Aug. 25, 1986] -

§ 65.4 Right to submit new technicai data.

(a) A community has a right to request changes to
any of the information shown on an effective map
that does not impact flood plain or floodway
delipeations or base flood elevations, such .as
community boundary changes, = ‘labeling, or
planimetric details. Such a submission shall inciude
appropriate supporting documentation in accordance
with this part and may be submitted at any time.

(b) Al requests for changes to effective maps, other
than those Initiated by FEMA, must be made in
writing by the Chief Executive Officer of the
community (CEQ) or an -official designated by the
CEO. Should the CEQ refuse to submit such a
request on behalf of another party, FEMA will agree
to review it only if written evidence is provided
indicating the -CEO or designee has been requested to
do so.(c) Requests for changes to effective Flood
Insurance Rate Maps (FIRMs) and Flood Boundary
and Floodway Maps (FBFMs) are subject to the cost
recovery procedures described in 44 CFR part 72. As
indicated in part 72, revisions requested to correct
mapping errors or errors in the Flood Insurance Study
analysis are not to be subject to the cost-récovery
procedures.

[51 FR 30313, Aug. 25, 1986, as amended at 57 FR
29038, June 30, 1992; 61 FR 46331, Aug. 30, 1996;
62 FR 5736, Feb. 6, 1997]

Editorial Note: For references to FR pages showing
lists of eligible communities, see the List of CFR
Sections Affected, which appears in the Finding Aids
section of the printed volume and on GPO Access.

§ 65.5 Revision to special hazard area boundaries
with no change to base flood elevation
determinations.

(a) Data requirements for topographic changes. In
many areas of special flood hazard (excluding V
zones and floodways) it may be feasible to elevate
areas with engineered earthen fill above the base

‘flood elevation. Scientific and technical information
to support a request to gain exclusion from an area of
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special flood hazard of a structure or parce! of land
that has been eievated by the placement of engineered -
earthen fill will include the following:

(1} A copy of the recorded deed-indicating the legal
description  of the property and the official -
recordation information (deed book volume and page
number) and bearing the seal of the appropriate
recordation official (e.g., County Clerk or Recorder
of Deeds).

(2} if the property is recorded on a plat map, a copy
of the recorded plat indicating both the location of the
property and the official recordation information (plat
book volume and page number) and bearing the seal

“of the appropriate recordation official. If the property

is not recorded on a plat map, FEMA requires copies
of . the tax map or other suitable maps to help in
locating the property accurately.

(3} A topographic map or other information
indicating existing ground elevations and the date of
fill. FEMA's determination to exclude a legally
defined parcel of land or & structure from the area of
special flood hazard will be based upon a comparison
of the base flood elevations 1o the lowest ground
elevation of the parce! or the lowest adjacent grade to
the structure. If the lowest ground elevation of the
entire legally defined parcel of land or the lowest
adjacent grade to the structure are at or above the
elevations of the base flood, FEMA will exclude the
parcel and/or structure from the area of special flood
hazard.

(4) Written assurance by the participating community
that they have complied with the appropriate
minimurn floodplain management requirements under
Sec. 60.3. This includes the requirements that:

(i) Existing residential structures built in the SFHA
have their fowest floor elevated to or above the base
flood; '

(i) The participating community has determined that
the land and any existing or proposed structures to be
removed from the SFHA are ““reasonably safe from
flooding”, and that they have on file, available upon
request by FEMA, all supporting analyses and
doctumentation used to make that determination;

(iii) The participating community has issued. permits
for all existing and proposed construction or other
development; and

(iv) All necessary permits have been received from
those governmental agencies where approval is
required by Federal, State, or local law.

(5) If the community cannot assure that it has
complied with the appropriate minimum floodplain
management requirements under Sec. 60.3, of this
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chapter, the map revision request will be deferred
unti! the community remedies all violations to the
maximum extent possible through coordination with
FEMA. Once the remedies are in.place, and the
community assures that the land and structures are
“reasonably safe from flooding,” we will process a

- revision 10 the SFHA using the cnteria set forth in

Sec. 65.5(a). The community must maintain on flie,
and make available upon request by FEMA, all

supporting analyses and documentation used  in . .

determining that the land or structures are
“'reasonably safe from flooding.”

(6) Data to substantiate the base flood elevation. If
we complete a Flood Insurance Study (F1S), we will
use those data to substantiate the base flood
elevation. Otherwise, the community may submit
data provided by an authoritative source, such as the
U.S. Army Corps of Engineers, U.S. Geological
Survey, Natural Resources Conservation Service,
State and locai water resource departments, or
technical data prepared and certified by a registered
professional engineer. If base flood elevations have
not previously been established, we may also request
hydrologic and hydraulic caiculations.

(7) A revision of floodplain delineations based on fill
must demonstrate that any such fill does not result in
a floodway encroachment.

{b) New topographic data. A community may also

follow the procedures described in paragraphs (a)(1)

through (6) of this section to request a map revision
when no physical changes have occurred in the area
of special flood hazard, when no fill has been placed,
and when the natural ground elevations are at or
above the elevations of the base flood, where new

_ topographic maps are more detailed or more accurate
than the current map.

(c) Certification requirements. A  registered

professional engineer or licensed land surveyor must

certify the items required in paragraphs (a)(3) and (6) -

and (b) of this section. Such certifications are subject
to the provisions under Sec. 65.2.

{d) Submission procedures. Submit all requests to the
appropriate  address serving the community's
geographic area or to the FEMA Headquarters Office
in Washingtor, DC.

{66 FR 22442, May 4, 2001]

§ 65.6 Revision of base flood elevation

determinations.

(a) General conditions and data requirements.

(1) The supporting data must include all the
information FEMA needs to review and evaluate the
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request. This may involve the requestor's performing
new hydrolegic and hydraulic analysis and
delineation of new flood plain boundaries and
floodways, as necessary.

(2) To avoid discontinuities between the revised and
unrevised flood data, the necessary hydrologic and
hydraulic analyses submitted by the map revision

. requeslor must be extensive enough to ensure that a

logical transition can be shown between the revised
flood elevations, flood plain boundaries, and
floodways and those developed previously for areas
naot affected by the revision. Unless it is demonstrated
that 11 would not be appropriate, the revised and
unrevised base flood elevations must match=within
one-half foot where such transitions occur. '

(3) Revisions cannot be made based on the effacts of
proposed projects or future conditions. Section 65.8
of this subchapter contains provisions for obtaining
conditional approval of proposed projects that may
effect map changes when they are completed.

{4) The datum and date of releveling of benchmarks,
if any, to which the elevations are referenced must be
indicated.

(5) Maps will not be revised when discharges change
as a result of the use of an alternative methodology or
data for computing flood discharges unless the
change is statistically significant as measured by a
confidence limits analysis of the new discharge
estimates.

(6) Any computer program used to perform -
hydrologic or hydraulic analyses in support of a flood
insurance map revision must meet all of the following
criteria:

(i) 1t must have been reviewed and accepted by a
governmental  agency  responsible  for  the
implementation of programs for flood control and/or
the regulation of flood plain Jands. For computer
programs adopted by non-Federal agencies,
certification by a responsible agency official must be
provided which states that the program has been
reviewed, tested, and accepted by that agency for
purpeses of design of flood control structures or flood
plain land use regulation.

(ii) It must be well-documented including source
codes and user's manuals,

(111} It must be available to FEMA and all present and
future parties impacted by flood insurance mapping
developed or amended through the use of the
program. For programs not generally available from a
Federal agency, the source code and user's manuals
must be sent.to FEMA free of charge, with fully-
documented permission from the owner that FEMA
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may release the code and user's manuals to such
impacted partics.

(7) A revised hydrologic analysis for flooding
sources with established base flood elevations must
include evaluation of the same recurrence interval(s)
studied in the effective FIS, such as the 10-, 50-,
100-, and 500-year flood discharges.

(8) A revised hvdraulic analysis for a flooding source
with established base flood elevations must include
evaluation of the same recurrence interval(s) studied
in the effective FIS, such as the 10-, 50-, 100-, and
500-year flood elevations, and of the floodway.
Unless the basis of the request ts the use of an
alternative hydraulic methodology or the reguestor
can demonstrate that the data of the original hydraulic
computer model is unavailable or its use s
inappropriate, the analysis shall be made using the
same hydraulic computer model used to develop the
base flood elevations shown on the effective Flood
insurance Rate Map and updated to show present
conditions in the flood plain. Copies of the input and
output data from the original and revised hydraulic
analvses shall be submitted.

(9} A hydrologic or hydrautic anatysis for a flooding
source without established base flood clevations may
be performed for only the 100year ficod.

(10} A revision of flood plain delineations based on
topographic Changes must demonstrate that any
topographic changes have not resulted in a floodway
encroachment.

(11} Delineations of flood plain boundaries for a
flooding source with established base fiood
elevations must provide both the 100- and 500year
flood plain boundaries. For flooding sources without
established base flood elevations, only 100-year flood
‘plain  boundaries need be submitied. These
boundaries should be shown on a topographic map of
suitable scale and contour interval.

(12) If a community or other party seeks recognition
from FEMA, on its FHBM or FIRM, that an altered
or relocated portion of a watercourse provides
protection from, or mitigates potential hazards of, the
base flood, the Administrator may request specific
documentation from the community certifying that,
and describing how, the provisions of Sec. 60.3(b}7)
of this subchapter will be met for the particular
watercourse involved. This documentation, which
may be in the form of a written statement from the
Community Chief Executive Officer, an ordinance, or

other legisiative action, shall describe the nature of .

;the maintenance activities to be performed, the

frequency with which they will be performed, and the
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title of the local community official who wili be
responsible  for assuring that the maintenance
activities are accomplished.

(13} Notwithstanding any other provisions of Sec.
65.6, 2 community may submit, in lieu of the
documentation specified in Sec. 65.6(2)12),
certification by a registered professional engineer that
the project has been designed to retain its flood
cartying capacity without periodic maintenance.

(14) The participating community must provide
written assurance that they have complied with the
appropriate  minimum floodplain management
requirements under Sec. 60.3 of this chapter. This
includes the requirements that:

(i) Existing residential structures built in the SFHA
have their lowest floor elevated to or above the base
flood;

(it) The participating community has determined that
the land and any existing or proposed structures to be
removed from the SFHA are " “reasonably safe from
flooding.” and that they have on file, available upon
request by FEMA, all supporting analyses -and
documentation usad tn malkse that Ar-l’ﬂ-rrr-!nat:c“,

(i) The participating community has issued permits
for all existing and proposed construction or other
development; and

(iv) All necessary permits have been received from
those governmental agencies where approval is

. required by Federal, State, or local law.

(15) If the community cannot assure that it.has
complied with the appropriate minimum floodplain
management requirements under Sec. 60.3, of this
chapter the map revision request will be deferred
until the community remedies all violations to the
maximum extent possible through coordination with
FEMA. Once the remedies are in place, and the
community assures that the land and structures are
"‘reasonably safe from flooding,” we will process a
revision to the SFHA using the criteria set forth under
Sec. 65.6. The community must maintain on file, and
make available upon request by FEMA, all
supporting analyses and documentation used in
determining that the land or structures are
"“reasonably safe from flooding.”

(b) Data requirecments for correcting map errors. To
correct errors in the original flood analysis, technical
data submissions shall include the following:

(1) -Data identifving mathematical errors,

(2) Data identifying measurement errors and
providing correct measurements.

(c) Data requirements for changed physical
conditions. Revisions based on the effects of physical
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changes that have occurred in the flood plain shall
include:

(1) Changes affecting hydrologic conditions. The
following data must be submitted:

(i) General description of the changes (e.g., dam,
diversion channel, or detention basin).

(i} Construction plans for as-built condmons if

applicable.
(iity New hydrologic analysis accoummg for the

effects of the changes.

(iv) New hydraulic analysis and profiles using the
new flood discharge wvalues resulting from the
hydrologic analysis.

(v) Revised delincations of the flood plain boundaries

~ and floodway.

(2) Changes affecting hydrauiic conditions. The
foliowing data shall be submitted:

(i) Genera! description of the changes (e.g.,
channelization or new bridge, culvert, or levee).

(i) Construction plans for as-built conditions.

(iii) New hydraulic analysis and flood elevation
profiles accounting: for the effects of the changes and
using the original flood discharge values upon which
the original map is based.

{iv) Revised delineations of the ﬂood plain
boundaries and floodway.

(3) Changes involving topographic condmons The
following data shall be submitted:

{i) General description of the changes (e.g., grading
or filling).

(i) New topographic information, such as spot
elevations, cross sections grading plans, or contour
maps. :

(i) Revised delineations of the flood plain
boundaries and, if necessary, floodway.

(d) Data requirements for incorporating improved
data. Requests for revisions based on the use of
improved hydrologic, hydraulic, or topographic data
shall include the following data:

(1) Data that are believed to be better than those used
in the original analysis (such as additional years. of
stream gage data).

(2) Documentation of the source of the data.

(3) Explanation as to why the use of the new data will
improve the results of the original analysis.

(4) Revised hydrologic. analysis where hydrologic
data are being incorporated.

(5) Revised hydraulic analysis and flood elevation
profiles where new hydrologic or hydraulic data are
being incorporated.

1 (6) Revised delineations of the flood plain boundanies
"and floodway where new hydrologic, hydraulic, or
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topographic data are being incorporated.
(e} Data requirements for incorporating improved
methods, Requests for revisions based on the use of
improved hydrologic or hydraulic methodology shall
include the foliowing data:
(1) New hydrologic analysis when an alernative
hydroiogic methodology is being proposed.
(2} New hydraulic analysis and flood elevation
profiles when an alternative hyrologic or hydraulic
methodology is being proposed.
(3) Explanation as to why the alternative
methodologies are superior 1t the original
methodologies.
{4) Revised delineations of the flood plain boundaries
and floodway based on the new analysis(es).
(f) Certification requirements. Al} analysis and data
submitted by the requester shall be cenified by a
registered professional’ engineer or licensed land
surveyor, as appropriate, subject to the definition of
“certification” given at Sec. 65.2 of this subchapter.
(g) Submission procedures. All requests shall be
submitted to the FEMA Regional Office servicing the
community's geographic area or to the FEMA
Headquarters Office in Washington, DC, and sha}l be
accompanied by the appropriate payment, in
accordance with.44 CFR part 72.
[51 FR 30314, Aug. 25, 1986, as amended at 53 FR
16279, May 6, 1988; 54 FR 33550, Aug. 135, 1989; 61

- FR 46331, Aug. 30, 1996; 62 FR 5736, Feb. 6, 1997;

66 FR 22442, May.4, 2001]

§ 65.7 Floodway revisions. _
{(a) General. Floodway data is developed as part of
FEMA Flood Insurance Studies and is utilized by
communities to select and adopt floodways as part of
the flood plain management program required by Sec.
60.3 of this subchapter. When it has been determined
by a community that-no practicable alternatives -exist
to revising the boundaries of its previously adopted

floodway, the procedures below shall be followed.

(b) Data requirements when base flood elevation
changes are requested. When a floodway revision is
requested in association with a change to base flood
elevations, the data requirements of Sec. 65.6 shall
also be applicable. In addition, the following
documentation shall be submitted:

(1) Copy of a public notice distributed by the
community stating the community's intent to revise
the floodway or a statement by the community that it
has notified all affected property owners and affected
adjacent jurisdictions.
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(2} Copy of a letter notifving the appropriate State
agency of the floocdway revision when the State has
jurisdiction over the floodway or its adoption by
communities participating in the NFIP.

(3) .Documentation of the approval of the revised
floodway by the appropriate State agency (for
communities where the State has jurisdiction over the
floodway or its adoption by communities
participating in the NF{P).

(4) Engineering anaiysis for the revised floodway, as
described beiow:

(i) The floodway analysis must be performed using
the hydraulic computer model used to determine the
proposed base flood elevations.

(i) The floodway limits must be set so that neither
the effective base flood elevations nor the proposed
base flood elevations if less than the effective base
flood elevations, are increased by more than the
amount specified under Sec, 60.3 (d)(2). Copies of
the input and output data from the original and
modified computer models must be subminted.

(5) Delineation of the revised floodway on the same
topographic map used for the delineation of the
revised flood boundanes.

(¢} Data requirements for changes not associated with
base flood elevation changes. The following data
shall be submitted:

(1) hems described in paragraphs (b) (1} through (3)
of this section must be submitted.

(2) Engineering analysis for the revised floodway, as
described below: '
(i) The original hydraulic computer model used to
develop the established base flood elevations must be
modified to include all encroachments that have
occurred in the flood pilain since the existing
floodway was developed. If the original hydraulic
computer wmodel is not available, "an alternate
Rydraulic computer model may be used provided the
-afternate mode! has been calibrated so as to reproduce
the original water surface profile of the original
hydraulic computer model. The alternate model must
be then modified to include all encroachments that
have occurred since the existing floodway was
developed.

(ii) The floodway analysis must be performed with
the modified computer model using the desired
floodway limits.

(iii) The floodway limits must be set so that
combined effects of the past encroachments and the
new floodway limits do not increase the effective

-basc flood elevations by more than the amount

spec:1ﬁed in Sec. 60.3(d)(2). Copies of the input and
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output data from the original and modified computer.
models must be submitted. :
(3) Delineation of the revised floodway on a copy of
the effective NFIP map and .a suitable topographic
map.

(d) Certification requirements. All analyses submitted
shall be certified by a registered professional
engineer. All 1opographic data shall be certified by a
registered professional engineer or licensed tand
surveyor. Certifications are subject to the definition

given at Sec. 65.2 of this subchapter.
(e) Submission procedures. All requests that involve

-changes to floodways shall be submitted to the

appropriate FEMA Regional Office servicing the
community's geographic area. :
{51 FR 30315, Aug. 25, 1986]

§ 65.83 Review of proposed projects.

A community, or an individual through "the
community, may request FEMA's comments on
whether a proposed project, if built as proposed,
would justify a map revision. FEMA's comments will
be issued in the form of a letter, termed a Conditional
Letter of Map Revision, in accordance with 44 CFR
part 72. The data required to support such requests

. are the same as those required for final revisions
-under Sec.Sec. 65.5, 65.6, and 65.7, except as-built

certification is not required. All such requests shall be
submitied to the FEMA Headquarters Office in
Washington, DC, and shall be accompanied by the
appropriate payment, in accordance with 44 CFR part
72.[62 FR 5736, Feb. 6, 1997)

§ 65.9 Review and response by the Administrator.
If any questions or problems arise during review,
FEMA will consult the Chief Executive Officer of the
community (CEQ), the community official
designated by the CEQ, and/or the requester for
resoiution. Upon receipt of a revision request, the
Administrator shall -mail an acknowledgment of
receipt of such request to the CEO. Within 90 days of

receiving the request with all necessary information,

the Administrator shall notify the CECG of one or
more of the foliowing:

(a) The effective map(s) shall not be modified;

(b) The base flood elevations on the effective FIRM
shall be modified and new base flood elevations shall
be established under the provisions of part 67 of this
subchapter;

(c) The changes requested are approved and the
map(s) amended by Letter of Map Revision (LOMRY);
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(d) The changes requested are approved and a revised
map(s) wilt be printed and distributed;

(e) The changes requested are not of such a
significant nature as to warrant a reissuance or
revision of the flood insurance study or maps
and will be deferred until such time as a
significant change occurs;

() An additional 90 days is required to evaluate
the scientific or technical data submifted; or
{g) Additional data are required to support the
revision request.

(hy The reguired payment has not been
submitted in accordance with 44 CFR part 72,
no review will be conducted and o
determination will be issued until payment is
received.

[S1 FR 30315, Aug. 25, 1986; 61 FR 46331,
Aug. 30, 1996, as amended at 62 FR 5736, Feb.

6, 1997]

§ 65.10 Mapping of areas protected by levee
systems.

(2) General. For purposes of the NFIP, FEMA will
only recognize in its flood hazard and risk mapping
effort those levee systems that meet, and continue to
meet, minimum design, operation, and maintenance
standards that are consistent with the level of
protection sought through the comprehensive flood
plain managemen criteria established by Sec. 60.3 of
this subchapter. Accordingly, this section describes
the types of information FEMA needs to recognize,

on- NFIP maps, that a levee system -provides

protection from the base flood. This information must
be supplied to FEMA by the community or other
party seeking recognition of such a levee system at
the time a flood risk study or restudy is conducted,
when a map revision under the provisions of part 65
of this subchapter is sought based on a levee system,
and upon request by the Administrator during the
review of previously recognized structures. The
FEMA review will be for the sole purpose of
establishing appropriate risk zone determinations for
NFIP maps and shall not constitute a determination
by FEMA as to how a structure or system will
perfonm in a flood event.

(b) Design criteria. For levees to be recognized by
FEMA, evidence that adequate design and operation
and maintenance systems are in place to provide
reasonable assurance that prolection from the base
flood exists must be provided. The following

,requirements must be met:
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(1) Freeboard. (i} Riverine levees must provide a
minimum freeboard of three feet above the water- |
surface leve] of the base flood. An additional one foot
above the minimum is required within 100 feet in
either side of structures (such as bridges) riverward of
the levee or wherever the flow is constricted. An
additional one-half foot above the minimum at the
upstrearn end of the levee, tapering to not less than
the minimum at the downstream end of the levee, is
also required.

(ii) Occasionally, exceptions to the minimum riverine
freeboard requirement described in paragraph
(b}1)(i) of this section, may be approved.
Appropriate engineering analyses demonstrating
adequate protection with a lesser freeboard must be
submitted to support a request for such an exception,
The material presented must evaluate the uncertainty
in the estimated base flood elevation profile and
include, but not necessarily be limited to an
assessment of statistical confidence limits of the 100-
year discharge, changes in  stage-discharge
relationships; and the sources, potential and
magnitude of debris, sediment, and ice accumulation.
It must be aiso shown thar the levee wiil remain
structurally stable during the base flood when such

-additional loading considerations are imposed. Under-

no circumstances will freeboard of less than two feet
be accepted.

(iii) For coastal levees, the freeboard must be
established at one foot above the height of the one
percent  wave or the maximum Wwave “runup
(whichever is greater} associated with the 100vear

stillwater surge elevation at the site.

(iv) Occasionally, exceptions to the minimum coastal
levee freeboard requirement described in paragraph
(b)1)(iii) of this section, may be approved.
Appropriate _engineering analyses demonstrating
adequate protection with a lesser freeboard must be
submitted to support a request for such an exception.
The material presented must evaluate the uncertainty
in the estimated base flood loading conditions.
Particular emphasis must be placed on the effects of
wave attack and overtopping on the stability of the
tevee. Under no circumstances, however, will a
freeboard of less than two feet above the 100year
stillwater surge elevation be accepted.

(2) Closures. All openings must be provided with

. closure devices that are structural parts of the system

during operation and design according to sound
engineering practice.

(3) Embankment protection. Engineering analyses
must be submitted that demonstrate that no
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appreciabie erosion of the levee embankment can be
expected during the base flood, as a result of either
currents or waves, and that anticipated erosion will
not result in failure of the levee embankment or
foundation directly or indirectly through reduction of
the seepage path and subsequent instability. The
factors to be addressed in such analyses include, but
are not limited to: Expected flow velocities
(especially in constricted areas); expected wind and
wave action; ice loading: impact of debris; slope
protection techniques; duration of flooding at various
stages and velocities; embankment and foundation
materials; levee zlignment, bends, and transitions;
and levee side slopes.

(4) Embankment and foundation  stability.
Engineering analyses that evaluate levee embankment
stability must be submitted. The analyses provided
shall evaluate expected seepage during loading

conditions associated with the base flood and shall .

demonstrate that seepage into or through the levee
foundation and embankment will not jeopardize
embankment or foundation stability. An alternative
analysis demonstrating that the levee is designed and
constructed for stability against ioading conditions
for Case 1V as defined in the U.S. Army Corps of
Engineers (COE)} manual, “'Design and Construction
of Levees” (EM 1110-2-1913, Chapter 6, Section II),
may be used. The factors that shall be addressed in
the analyses include: Depth of flooding, duration of
flooding, embankment geometry and length of
seepage path at critical locations, embankment and
foundation materials, embankment. compaction,
penetrations, other design factors affecting seepage
(such as drainage layers), and other design factors
affecting embankment and foundation stability (such
as berms).

(5) Settlement. Engineering analyses must be
submitted that assess the potential and magnitude of
future losses of freeboard as a result of levee
settlement and demonstrate that freeboard will be
maintained within the minimum standards set forth in
paragraph (b)(1) of this section. This analysis must
address  embankment loads, compressibility of
embankment soils, compressibility of foundation
soils, age of the levee system, and construction
compaction methods. In addition, detailed settiement
analysis using procedures such as those described in
the COE manual, “Soil Mechanics Design--
Settlement Analysis” (EM 1100-2-1904) must be
submitted.

{6) Interior drainage. An analysis must be submitted
that identifies the source(s) of such flooding, the
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extent of the flooded area, and, if the average depth s
greater than one foot, the water-surface elevatton(s)
of the base flood. This analysis must be based on the
Joint probability of interior and exterior flooding and
the capacity of facilities (such as drainage lines and

.pumps) for evacuating interior floodwaters.

(7) Other design criteria. In unique situations, such as
those where the levee sysiem has relatively high
vuinerability, FEMA may require that other design
criteria and analyses be submitted to show that the
levees provide adequate protection. In such
situations, sound engineering practice will be the
standard on which TFEMA will base s
determinations. FEMA will also provide the rationale
for requiring this additional information..

{c) Operation plans and criteria. For a levee system to
be recognized, the operational criteria must be as
described below. All closure devices or mechanical
systems for internal drainage, whether manuaj or
automatic, must be operated in accordance with an
officially adopted operation manual, a copy of which
must be provided to FEMA by the operator when
levee or drainage system.recognition is being sought
or when the manual for a previously recognized
system is revised in any manner. All operations must
be under the jurisdiction of a Federal or State agency.
an agency created by Federal or State iaw, or an
agency of a2 community participating in the NFIP.

(1) Closures. Operation plans for closures must
include the following:

(i) Documentation of the flood warning system, under
the jurisdiction of Federal, State, or community
officials, that will be used to trigger emergency

-operation activities and demonstration that sufficient

flood warning time exists for the compieted operation
of all closure structures, including necessary sealing,
before floodwaters each the base of the closure.

(ii) A formal plan of operation including specific
actions and assignments of responsibility by
individual name or title, '

(iii} Provisions for periodic operation, at not less than
one-year intervals, of the closure structure for testing
and training purposes. '

(2) Interior drainage systems. Interior drainage
systems associaied with levee systems usually
include storage areas, gravity outlets, pumping
stations, or a combination thereof. These drainage
systems will be recognized by FEMA on NFIP maps
for flood protection purposes only if the following
minimum criteria are included in the operation plan:
(1) Documentation of the flood warning system, under
the jurisdiction of Federal, State, or community
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officials, that will be used to trigger emergency
operation activities and demonstration that.sufficient
flood warning time -exists to permit activation of
mechanized portions of the drainage system.

(it} A formal plan of operation including specific
actions and assignments of responsibility by
individual name or title.

{iti) Provision for manual backup for the activation of
automatic systems.

(iv) Provisions for periodic inspection of interior
drainage systems and periodic operation of any
mechanized portions for testing and training
purposes. No more than one year shall elapse
between either the inspections or the operations.

(3) Other operation plans and criteria. Other
operating plans and criteria may be required by
FEMA to ensure that adequate protection is provided
in specific situations. In such cases, sound emergency
management practice will be the standard upon which
FEMA determinations will be based.

(d) Maintenance plans and criteria. For levee systems
to be recognized as providing protection from the
base flood, the maintenance criteria must be as
described herein. Levee systems must be maintained
in accordance with an officially adopted maintenance
plan, and a copy of this plan must be provided to
FEMA by the owner of the levee system when
recognition is being sought or when the plan for a
previously recognized system is revised in any
manner. All maintenance activities must be under the
jurisdiction of a Federal or State agency, an agency
created by Federal 'or Staie law, or an agency of a
community participating in the NFIP that must
assume ultimate responsibility for maintenance. This
plan must document the formal procedure that
ensures that the stability, height; and overall integrity
of the levee and its associated structures and systems
.are maintained. At a minimum, maintenance plans
shall specify the maintenance activities 10 be
performed, the frequency of their performance, and
the person by name or title responsible for their
performance.

(e) Certification requirements. Data submitied to
support that a given levee system complies with the
structural requirements set forth in paragraphs (b)(1)
through (7) of this section must be certified by a
registered professional engineer. Also, certified as-
built plans of the levee must be submitted.
Cenifications are subject to the definition given at
Sec. 65.2 of this subchapter. In lieu of these structural
requirements, a Federal agency with respoasibility
for levee design may certify that the levee has been
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adequately designed and constructed 1o provide
protection against the base flood.
[51 FR 30316,-Aug. 25, 1986]

§ 65.11 Evaluation of sand dunes in mapping
cozastal flood hazard areas.

(a) General conditions. For purposes of the NFIP,
FEMA will consider storm-induced dune erosion
potential in its determination of coastal flood hazards
and risk mapping efforts. The criterion to be used in

‘the evaluation of dune erosion will apply to primary

frontal dunes as defined in Sec. 59.1, but does not
apply to antificially designed and constructed dunes
that are not well-established with long-standing
vegetative cover, such as the placement of sand
materials in a dune-like formation.

(b) Evaluation criterion. Primary frontal dunes will
not be considered as effective barriers to base flood
storm surges and associated wave action where the
cross-sectional area of the primary frontal dune, as
measured perpendicular to the shoreline and above
the 100-year stillwater flood elevation and seaward of
the dunc crest, is equal to, or less than, 540 square
feet.

{¢) Exceptions. Exceptions to the evaluation criterion

may be granted where it can be demonstrated through
authoritative historical documentation - that the
primary frontal dunes at a specific site withstood
previous base flood storm surges and associated wave

action.
[53 FR 16279, May 6 1988]

§ 65.12 Revision of flood insurance rate maps to
reflect base flood elevations caused by proposed
encroachments.

(a) When a community proposes te permit
encroachments upon the flood plain when a

-regulatory floodway has not been adopted or to

permit encroachments upon an adopted regulatory
floodway which will cause base flood elevation
increases in excess of those permitted under
paragraphs (c}(10) or (dX3) of Sec. 60.3 of this
subchapter, the community shall apply to the
Administrator for conditional approval of such action
prior to permitting the encroachments to occur and
shall submit the following as part of its application:
(1) A request for conditional approval of map change
and the appropriate initial fee as specified by Sec.
72.3 of this subchapter or a request for exemption
from fees as specified by Sec. 72.5 of this subchapter,
whichever is appropriate; '

(2) An evaluation of alternatives which would not
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result in a base flood elevation increase above that
permitted under paragraphs (c)(10) or (d)}3) of Sec.
60.3 of this subchapter demonstrating why these
alternatives are not feasibie;

(3) Documentation of individual legal notice-to all
impacted property owners within and outside of the
community, explaining the impact of the proposed
action on their property.

{4) Concurrence of the Chief Executive Officer of
any other communities impacted by the proposed
actions;

(5) Certification that no structures are located in areas
which would be impacted by the increased base flood
elevation;

(6) A request for revision of base flood elevation
determination according to the provisions of Sec.
65.6 of this part; .

{7) A request for floodway revision in accordance
with the provisions of Sec. 65.7 of this part;

(b) Upon receipt of the Administrator's conditional
approval of map change and prior to approving the
proposed encroachrments, a community shall provide
evidence to the Administrator of the adoption of
flood piain management ordinances incorporating the
increased base flood elevations and/or revised
floodway reflecting the post-project condition.

{c) Upor completion of the proposed encroachments,
a community shall provide as-built certifications in
accordance with the provisions of Sec¢. 65.3 of this
part. The Administrator will initiate a final map
revision upon receipt of such certifications in
accordance with part 67 of this subchapter. -

[53 FR 16279, May 6, 1988]

§ 65.13 Mapping and map revisions for areas
subject to alluvial fan flooding.

‘This section describes the procedures to be followed
and the types of information FEMA needs to
recognize on a NFIP map that a structural flood
control measure provides protection from the base
flood in an area subject to alluvial fan flooding. This
information must be supplied to FEMA by the
community or other party seeking recognition of such
a flood control measure at the time 2 flood risk study
or restudy is conducted, when a map revision under
the provisions of part 65 of this subchapter is sought,
and upon reguest by the Administrator during the
review of previously recognized flood contro!
measures. The FEMA review will be for the sole
purpose of establishing appropriate risk zone
determinations for NFIP maps and shall not
constitute a determination by FEMA as to how the

NFIP Regulations

flood control measure will perform in a flood event.
(a) The applicabie provisions of Sec. 65.2, 65.3, 65.4,
65.6, 65.8 and 65.10 shall also apply to FIRM
revisions involving alluvial fan flooding.

{(b) The provisions of Sec. 65.5 regarding map
revisions based on fill and the provisions of part 70 of
this chapter shall not apply 10 FIRM revisions
involving alluvial fan flooding. In general, elevations
of a parcel of land or a structure by fill or other
means, will not serve as a basis for removing areas
subject to alluvial fan flooding from an area of
special food hazards.

(¢} FEMA will credit on NFIP maps only major
structural flood control measures whose design and
construction are supported by sound engineering
analyses which demonstrate that the measures will
effectively eliminate alluvial fan flood hazards from
the area protected by such measures. The provided
analyses must include, but are not necessarily limited
10, the following:

(1) Engineering analyses that quantify the discharges
and volumes of water, debris, and sediment
movement associated with the flood that has a one-
percent probability of being. exceeded in any year at
the apex under current watershed conditions and
under potential adverse conditions (e.g., deforestation
of the watershed by fire). The potential for debris
flow and sediment movement must be assessed using
an engineering method acceptable to FEMA. The
assessment should consider the characteristics and
availability of sediment in the drainage basin above
the apex and on the alluvial fan.

(2) Engineering analyses showing that the measures
will accommodate the estimated peak discharges and
volumes of water, debris, and sediment, as
determined in accordance with paragraph (c¥1) of
this section, and will withstand the associated
hydrodynamic and hydrostatic forces.

(3) Enginecring analyses showing that the measures
have been-designed to withstand the potential erosion
and scour associated with estimated discharges.

(4) Engineering analyses or evidence showing that
the measures will provide protection from hazards
associated with the possible relocation of flow paths
from other parts of the fan.

(5) Engineering analyses that assess the effect of the
project on flood hazards, including depth and velocity
of floodwaters and scour and sediment deposition, on
other areas of the fan.
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{6) Engineering analyses demonstrating that flooding
from sources other than the fan apex. including local
runoff, is either insignificant or has been accounted
far in the design. :

(@) Coordination. FEMA will recognize measures
that are adequately designed and constructed,
provided that: evidence is submitted 10 show that the
impact of the measures on flood hazards in all areas
of the fan {including those not protected by the flood
contro] measures), and the design and maintenance
requirements of the measures, were reviewed and
approved by the impacted communities, and also by
State and local agencies that have jurisdiction over
flood contro! activities,

(e) Operation and maintenance plans and criteria. The
requirements for operation and maintenance of flood
control measures on areas subject to alluvial fan
flooding shall be those specified under Sec. 65.10,
paragraphs (¢} and (d), when applicable.

(f) Cenification requirements. Data submitted to
support that a given flood contro! measure complies
with the requirements set forth in paragraphs (c) (1)
through (6) of this section must be certified by a
registered professional engineer. Also, certified as-
built plans of the flood control measures must be
submitted. Certifications are subject to the definition
given at Sec. 65.2. '
{(Approved by the Office of Management and Budget
under control number 3067-0147)

[54 FR 33551, Aug. 15, 1989]

§ 65.14 Remapping of areas for which local flood
protection systems no longer provide base flood
protection. »

(a) General. (1) This section describes the procedures
to follow and the types of information FEMA
. requires to designate flood control restoration zones.

A community may be eligible to apply for this zone’

designation if the Administrator determines that it is
engaged in the process of restoring a flood protection
system that was:

(i) Constructed using Federal funds;

(ii) Recognized as providing base flood protection on
the community's effective FIRM; and

(iit) Decertified by a Federal agency responsible for
flood protection design or construction.

(2) Where the Administrator determines that 2
community is in the process of restoring its flood
protection system to provide base flood protection, a
FIRM will be prepared that designates the temporary
-flood hazard areas as a flood control restoration zone
(Zone AR). Existing special flood hazard areas
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shown on the community's effective FIRM that are
further inundated by Zone AR flooding shall be
designated as a “‘dual" flood insurance rate zone.
Zone AR/AE or AR/AH with Zone AR base flood
elevations, and AE or AH with base flood elevations
and Zone AR/AQ with Zone AR base flood
elevations and Zone AQ with flood depths, or Zone
AR/A with Zone AR base flood elevations and Zone
A without base flood elevations.

{b) Limitations. A community may have a flood
control restoration zone designation only once while
restoring a flood protection system.

This limitation does not preciude future flood control
restoration zone designations should a fully restored,
certified, and accredited system become decertified -
for a second or subsequent time.

(1) A community that receives Federal funds for the
purpose of designing or constructing, or both, the
restoration project must complete restoration or meet

- the requirements of 44 CFR

61.12 within a specified period, not to exceed a
maximum of 10 years from the date of submittal of
the community's application for designation of a
flood control restoration zone.

(2) A community that does not receive Federal funds
for the purpose of constructing the restoration project
must complete restoration within a specified period,
not to exceed a maximum of 5 years from the date of
submittal of- the community's application for
designation of a flood control restoration zone. Such
a community is not eligible for the provisions of
Sec.61.12. The designated restoration period may not
be extended beyond the maximum allowabie under
this limitation.

~ (<) Exclusions. The provisions of these regulations do

not apply in a coastal high hazard area as defined in
44 CFR 59.1, including areas that would be subject to
coastal high hazards as a result of the decertification
of a flood protection system shown on the
community's effective FIRM as providing base flood
protection.

(d) Effective date for risk premium rates. The
effective date for any risk premium rates established
for Zone AR shall be the effective date of the revised
FIRM showing Zone AR designations,

(e) Application and submittal requirements for
designation of a flood control restoration zone, A
community must submit a written request to ths
Administrator, signed by the community's Chief
Executive Officer, for a floodplain designation as a
flood control restoration zone. The request must
include a lepislative action by the community
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requesting the designation. The Administrator will
not initiate any “action 1o designate flood control
restoration zones without receipt of the formal
request from the community that complies with all
requirements of this section. The Administrator
reserves the right to request additional mnformation
from the community to support or further document
the community's formal request for designation of a
flood control restoration zone, if deemed necessary.
(1) At a minimum, the request from a community that
receives Federal funds for the purpose of designing,
constructing, or both, the restoration project must
include:

(i) A statement whether, to the best of the knowledge
of the community's Chief Executive Officer, the.flood
protection system is currently the subject matter of
litigation before any Federal; State or local court or
administrative agency, and if so, the purpose of that
litigation;

{(iiy A statement whether the community has
previously requested a determination with respect to
the same subject matter from the Administrator, and

if so, m ctatement that detailc the digposition of such
if o, & statement that details ¢

previous request;

(iiiy A statement from the community and
certification by a Federal agency responsible faor
flood protection design or construction that the
existing flood control system shown on the effective
FIRM was originally built using Federal funds, that it
nc longer provides base flood protection, but that it
continues to provide protection from the flood having
at least a 3percent chance of occurrence during any
given year;

(iv) An official map of the community or legal
description, with supporting documentation, that the
community will adopt as part of its flood plain
management measures, which designates developed
areas as defined in Sec.59.1 and as further defined in
Sec.60.3(f).

{v) A restoration plan to returm the system to a level
of base flood protection. At a minimum, this plan
must:

(A) List all important project elements, such as
acquisition of permits, approvals, and contracts and
construction schedules of planned features;

(B) Identify anticipated start and completion dates for
each element, as well as significant milestones and
dates;

(C) ldentify the date on which "'as built" drawings
and certification for the completed restoration project
swill be submitted. This date must provide for a
restoration period not to exceed the maximum
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- flood proteciion.

allowable restoration period for the flood protection
sysiem, or; ’
(D) ldentify the date on which the community will

- submit a request for a finding of adequate progress

that meets all requirements of Sec.61.12. This date
may not exceed the maximum allowable restoration- -
period for the flood protection system;

(vi) A statement identifying the local project sponsor
responsible for restoration of the flood. protection
system; ‘

(vii) A copy of a study, performed by a Federal
agency responsible for flood protection design or
construction in consultation with the local project -
sponsor, which demonstrates a Federal interest in
restoration of the system and which deems that the
flood protection system is restorable to a level of base
(viii) A joint statement from the Federal agency
responsible for flood protection design or
construction involved in restoration of the flood
protection system and the local project sponsor
certifying that the design and construction of the
flood conwo! system involves Federal funds, and thai
the restoration of the flood protection systemn will
provide base flood protection;

{2) At a minimum, the request from a community that
receives no Federal funds for the purpose of
constructing the restoration project must:

(i} Meet the requirements of Sec.65.14(e)}1Xi)
through (iv); '

(ii) Include a restoration plan 1o return the system 1o a
level of base flood protection. At a minimum, this
plan must:

(A) List all important project elements, such as
acquisition of permits, approvals, and contracts and
construction schedules of planned features;

{B) Identify anticipated start and compietion dates for
each element, as well as significant milestones and
dates; and

{C) Identify the date on which ““as built” drawings
and certification for the compieted restoration project
will be submitted. This date must provide for a
restoration period not to exceed the maximum
ajllowable restoration period for the flood protection
Systerm;

(it} Include a statement identifying the local agency
responsibie for restoration of the flood protection
system, ‘

(iv) Include a copy of a study, certified by registered
Professional Engineer, that demonstrates that the
flood protection system is restorable to provide

protection from the base flood,;
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(v) Inciude a statement from the local agency
responsible for restoration of the flood protection
system certifying that the restored flood protection
system will meet the applicable requirements. of Part
G635; and

{vi) Include a statement from the local agency
responsible for restoration of the flood protection
systemm that identifies the source of funds for the
purpase of constructing the restoration project and a
percentage of the total funds coniributed by each
source. The statement muost demonstrate, at a
minimum, that 100 percent of the total financial
project cost of the completed flood protection system
has been appropriated.

(D Review and response by the Administrator. The
review and response by the Administrator shall be in
accordance with procedures specified in Sec. 65.9.

(g) Requirements for maintaining designation of a
fiood control restoration.zone. During the restoration
period, the community and the cost-sharing Federal
agency, if any, must certify annually to the FEMA
Regional Office having jurisdiction that the
restoration will be completed in accordance with the
restoration plan within the time period specified by
the plan. In addition, the community and the cost-
sharing Federal agency, if any, will update the
restoration plan and will identify any permitting or
construction problems that will delay the project
completion from the restoration plan previously
submitted to the Administrator. The FEMA Regional
Office having jurisdiction will make an annual
assessment and recommendation to the Administrator
as to the viability of the restoration plan and will
conduct periodic on-site inspections of the flood
protection system under restoration. '
(h) Procedures for removing flood control restoration
zone designation due to adequate progress or
complete restoration of the flood protection system.
At any time during the restoration period:

{1) A community that receives Federal funds for the
purpose of designing, constructing, or both, the
restoration project shall provide written evidence of
certification from a Federal agency having flood
protection design or construction respousibility that
the necessary improvements have been compieted
and that the system has been restored to provide
protection from the base flood, or submit a request
for & finding of adequate progress that meets all
requirements of Sec.61.12. If the Administrator
determines that adequate progress has been made,
FEMA will revise the zone designation from a flood
‘control restoration zone designation te Zone A99.
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(2) After the improvements have been completed.
certified by a Federal agency as providing base flood
proteciion, and reviewed by FEMA, FEMA will
revise the FIRM to reflect the completed flood .
control system.

(3} A community that receives no Federal funds for
the purpose of constructing the -restoration project
must provide written evidence that the restored flood
protection system meets the requirements of Part 65,
A community that receives no Federal funds for the
purpose of constructing the restoration project is not
eligible for a finding of adequate progress under
Sec.61.12.

(4} After the improvements have been completed and
reviewed by FEMA, FEMA will revise the FIRM 1o
reflect the completed flood protection system.

(i) Procedures for removing flood control restoration
zone designation due to noncompliance with the
restoration schedule or as a result of a finding that
satisfactory progress is not being made to complete
the restoration. At any time during the restoration
period, should the Administrator determine that the
restoration will not be compieted in accordance with

the time frame specified in the restoration plan. or

that satisfactory progress is not being made to restore
the flood protection system to provide complete flood
protection in accordance with the restoration plan, the
Administrator shall notify the community and the
responsible Federal agency, in writing, of the
determination, the reasons for that determination, and
that the FIRM will be revised to remove the flood
control restoration zone designation. Within thirty
(30) days of such notice, the community may submit
written information that provides assurance that the
restoration will be completed in accordance with the
time frame specified in the restoration plan, or that
satisfactory progress is being made 10 restore
complete protection in  accordance .with the
restoration plan, or that, with reasonable certainty, the
restoration will be completed within the maximum
allowable restoration period. On the basis of this
information the Administrator may suspend the
decision to revise the FIRM to remove the flood
contral  restoration  zone  designation. {f  the
community does not submit any information, or if,
based on a review of the information submitted, there
is sufficient cause to find that the restoration wiil not
be completed as provided for in the restoration pian,
the Administrator shall revise the FIRM, in
accordance with 44 CFR Part 67, and shali remove
the flood control restoration zone designations and
shall redesignate those areas as Zone A1-30, AE, AH,
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AQ, or A.
[62 FR 55717, Oct. 27, 1997]

§ 65.15 List of communities submitting new
techpical data.

This section provides a cumulative list of
communities where modifications of the base flood
elevation determinations have been made because of
submission of new scientific or technical data. Due to
the need for expediting the modifications, the revised
map is already in effect and the appeal period
commences on or about the effective date of the
modified map. An interim rule, followed by a final
rule, will lst the revised map effective date, local
repository and the name and address of the Chief
Executive Officer of the community. The map{s) is
(are) effective for both flood plain management and
insurance purpases.

[51 FR 30317, Aug. 25, 1986. Redesignated at
53 FR 16279, May 6, 1988, and further

redesignated at 54 FR 33551, Aug. 15, 1989,

Redesignated at 59 FR 53599, Oct. 25, 1994]
Editorial Note: For references to FR pages showing
lists of eligible communities, see the List of CFR
Sections Affected, which appears in the Finding Aids
section of the printed volume and on GPO Access:.

§ 65.16 .Standard Flood Hazard Determination
Form and Instructions.
“(a) Section 528 of the National Flood Insurance
Reform Act of 1994 (42 U.S.C. 1365(a)) directs
FEMA to develop a standard form for determining, in
the case of a loan secured by improved real estate or a
mobile home, whether the building or mobile home is
located in an arca identified by the Director as an area
having special flood hazards and im which flood
insurance under this title is available. The purpose of
the form is to determine whether a builtding or mobile
home is located within an identified Special Flood
Hazard Area (SFHA), whether flood insurance is
required, and whether federal flood insurance is
available. Lise of this form will ensure that required
flood insurance coverage is purchased for structures
located in an SFHA, and will assist federal entities
for lending regulation in assuring compiiance with
" these purchase requirements.
(b) The form is available by written request to
Federal] Emergency Management Agency, PO Box
2012, Jessup, MD 20794; ask for the Standard Flood
Hazard Determination form. It is also available by
fax-on-demand; call (202) 646-3362, form #23103.
Finally, the form is available through the internet at
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http//www_fema.gov/nfip/mpurfi.htm.
[63 FR 27857, May 21, 1998]

§ 65.17 Review of determinations,

This section describes the procedures that shall be
followed and the types of information required by
FEMA 1o review a determination of whether a
building or manufactured home is located within an
wentified Special Flood Hazard Area (SFHA).

(a) General conditions. The borrower and lender of a
loan secured by improved real estate or a
manufactured home may jointly request that FEMA
review a determination that the building or
manufactured home is located in an identified SFHA.
Such a request must be submitted within 45 days of
the lender's notification 10 the borrower that the
building or manufactured home is in the SFHA and
that flood insurance is required. Such a request must
be submitted jointly by the iender and the borrower
and shall include the required fee and technical
information related to the building or manufactured
home. Elevation data will not be considered under the
procedures described in this section.

{b) Data and other requirements. ltems required for
FEMA's review of a determination shall inciude the
following:

(1} Payment of the required fee by check or money
order, in U.S. funds, payable 10 the National Flood
Insurance Program;

(2) A request for FEMA's review of the
determination, signed by both the borrower and the
lender:;

(3) A copy of the lender's notification to the borrower
that the building or manufactured home is in an
SFHA and that flood insurance is required (the
request for review of the determination must be
postmarked within 45 days of borrower notification):

(4) ‘A completed Standard Flood Hazard
Determination Form for the building or manufactured
home, together with a legible hard copy of all
technica!l data used in making the determination; and

(5) A copy of the effective NFIP map (Flood Hazard
Boundary ‘Map (FHBM) or Flood Insurance Rate
Map (FIRM)) pane! for the community in which the
building or manufactured home is located, with the
building or manufactured home location indicated.
Portions of the map panei may be submitted but shall
include the area of the building or manufactured
home in question together with the map panel title
block, including effective date, bar scale, and north
arrow.

E-42


http://www.fema.gov/nfip/mpurfi.htm

001123

(¢} Review and response by FEMA. Within 45 days
after receipt of a request to review a determination,
FEMA will notify the applicants in writing of one of
the following:

(1) Request submitted more than 45 days afier
borrower notification; no review will be performed
and all materials are being returned;

(2) Insufficient information was received 10 review
the determination; therefore, the determination stands
until a compiete submittal is received; or

(3) The resuits of FEMA's review of the
determination, which shall include the following:

(i) The name of the NFIP community in which the
building or manufactured home is located;

(ii) The property address or other identification of the
building or ~manufactured home 1t which the
determination applies;

(iii) The NFIP map panel number and effective date
upon which the determination is based;

(iv) A statement indicating whether the building or
manufactured home is within the Special Flood
Hazard Arez;

(v} The time frame during which the
determination is effective.

{60 FR 62218, Dec. 5, 1995]

PART ~76—-PROCEDURE FOR MAP
CORRECTION

Mapping Deficiencies Unrelated to Community -
Wide Elevation Determinations

Sec.

70.1 Purpose of part.

70.2 Definitions.

70.3 Right to submit technical information.

70.4 Review by the Director.

70.5 Letter of Map Amendment.

70.6 Distribution of Letter of Map Amendment.

70.7 Notice of Letier of Map Amendment.

70.8 Premium refund after Letter of Map
Amendment.

70.9 Review of proposed projects. :

Authority: 42 U.S.C. 4001 et seq.; Reorganization
Pilan No. 3 of 1978, 43 FR 41943, 3 CFR, 1978
Comp., p. 329; E.O. 12127 of Mar. 31, 1979, 44 FR

19367, 3 CFR, 1979 Comp., p. 376.

§ 70.1 Purpose of part.

The purpose of this part is to provide an
administrative procedure whercby the Administrator
will review the scientific or technical submissions of
jan owner -or lessee of property who believes his
property has been inadvertently included in
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designated A, AQ, A130, AE, AH, A99, AR, AR/A1-
30, AR/AE, AR/AO, AR/AH, AR/A, VO, V1-30,
VE, and V Zones, as a resuit of the transposition of
the curvilinear line 1o either street or to other readily
identifiable features. The necessity for this part is due
in part to the technical difficulty  of accurately
delineating the curvilinear line on either an FHBM or
FIRM. These procedures shall not apply when there
has been any alteration of topography since the
effective date of the first NFIP map (i.e., FHBM or
FIRM) showing the property within an area of special
flood hazard. Appeals in such circumstances are
subject to the provisions of part 65 of this subchapter.
[62 FR 55718, Oct. 27, 1997]

§ 70.2 Definitions.
The definitions set forth in part 59 of this subchapter
are applicable to this part.
{41 FR 46991, Oct. 26, 1976. Redesignated at 44 FR

31177, May 31, 1979]

§ 70.3 Right to-submit technical information,

{a) Any owner or lessee of property (applicant) who
believes his property has been inadveriently included
in a designated A, AO, Al1-30, AE, AH, A99, AR,
AR/A1-30, AR/AE, AR/AD, AR/AH, AR/A, VO,
V1-30, VE, and V Zones on a FHBM or a FIRM,
may submit scientific or technical information to the
Administrator for the Administrator's review.

(b} Scientific and 1echnical inforrmation for the
purpose of this part may include, but is not limited 10
the following:

(1) An actual copy of the recorded plat map bearing
the seal of the appropriate recordation official (e.g.
County Clerk, or Recorder of Deeds) indicating the
official recordation and proper citation (Deed or Plat
Book Volume and Page Numbers), or an equivalent
identification where annotation of the deed or plat
book is not the practice.

(2) A topographical map showing (i} ground
elevation conteurs in relation to the WNational
Geodetic Vertical Datum (NVGD) of 1929, (ii) the
total area of the property in question, (iii) the location
of the structure or structures located on the property
in question, (iv} the elevation of the lowest adjacent
grade to a structure or structures and (v) an indication
of the curvilinear line which represents the area
subject to inundation by a base flood. The curvilinear
line ‘'should be based upon information provided by
any appropriate authoritative source, such as a
Federal Agency, the appropriate state agency (€.g.
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~ . Depanment of Water Resources), a County Water

Control District, a County or City Engineer, a Federal
Emergency Management Agency Flood insurance
Study, or a determination by a Registered
Professional Engineer :

(3) A copy of the FHBM or FIRM indicating the
location of the property in question;

(4) A certification by a Registered Professional
Engineer or Licensed Land Surveyor that the lowest
grade adjacent to the structure is above rhe base flood
elevation.

{41 FR 46991, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979, as amended at 48 FR 44544
and 44553, Sept. 29, 1983; 49 FR 4751, Feb. 8, 1984;
50 FR 36028, Sept. 4, 1985; 51 FR 30317, Aug. 25,
1986; 53 FR 16280, May 6, 1988; 59 FR 53601, Oct.
25,1994; 62 FR 55719, Oct. 27, 1997}

§ 70.4 Review by the Director.

The Director, after reviewing - the scientific or
technical information submitied under the provisions
of Sec. 70.3, shall notify the applicant in writing of

his/her Antnrmrnahnn within 60 dnvc after we recejve
- the applicant's scientific or iechmcal information that
we have compared either the ground elevations of an
entire legally defined parcel of land or the elevation
of the lowest adjacent grade 1o a structure with the
elevation of the base flood and that:

(a) The property 1s within a designated A, A0, A1-30,
AE, AH, A99, AR, AR/A1-30, AR/AE, AR/AQ,
AR/AH, AR/A, VO, V1-30, VE, or V Zone, and will
state the basis of such determination; or

. (b) The property should not be within a designated
A, A0, Al1-30, AE, AH, A99, AR, AR/AT-30,
AR/AE, AR/AO, AR/AH, AR/A, V0, VI-30, VE, or
V Zone and that we will modify the FHBM or FIRM
accordingly; or

(c) The property is not within a designated A, AQ,
Al1-30, AE, AH, A99, AR, AR/AI-30, AR/AE,
AR/AO, AR/AH, AR/A V0, V1-30, VE, or V Zone
as shown on the FHBM or FIRM and no modification
of the FHBM or FIRM is necessary; or(d) We need
an additional 60 days to make a determination.

[66 FR 33900, June 26, 2001]

§ 70.5 Letter of Map Amendment.

Upon determining from available scientific or

technical information that a FHBM or a FIRM

requires modification under the provisions of Sec.

. 70.4(b), the Administrator shall issue a Letter of Map
‘Amendment which shal! state:
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(a) The name of the Community to which the map to
be amended was issued;

{b) The number of the map;

(¢) The identification of the property to be excluded
from a designated A, AQ, Ai-30, AE, AH, A99, AR,
AR/A1-30, AR/AE, AR/AO, AR/AH, AR/A, VO,
V1-36, VE, or V Zone.

{41 FR 46991, Oct. 26, 1976. Redes:gnated at 44 FR
31177, May 31 1979, as amended at 48 FR 44553,
Sept. 29, 1983; 49 FR 4751, Feb. 8, 1984; 50 FR
36028, Sept. 4, 1985; 59 FR 53601, Oct. 25, 1994 62
FR 55719, Oct 27.1997]

§ 70.6 Distribution of Letter of Map Amendment.
(a) A copy of the Letier of Map Amendment shall be
sent to the applicant who submitted scientific or
technical data to the Administrator.

(b) A copy of the Letter of Map Amendment shall be
sent 10 the local map repository with instructions that
it be attached to the map which the Letter of Map
Amendment is amending.

{c) A copy of the Letter of Map Amendment shal! be
sent to the map repository in the state with
instructions that it be attached to the map which it is
amending,.

(d) A copy of the Letter of Map Amendment wil] be
sent 1o any community or governmental unit that
requests such Letter of Map Amendment.

(e) [Reserved]

{f) A copy of the Letter of Map Amendment will be
maintained by the Agency in its community case file.
[41 FR 46991, Oct. 26, 1976. Redesignated at 44 FR
31177, May 31, 1979, as amended at 48 FR 44544
and 44553, Sept. 29, 1983; 49 FR 4751, Feb. 8, 1984]

' § 70.7 Notice of Letter of Map Amendment.

(a) The Administrator, shall not publish a notice in
the Federal Register that the FIRM for a particular
community has been amended by letter determination
pursuant 1o this part uniess such amendment includes
alteration or change of base flood elevations
established pursuant to part 67. Where no change of
base flood elevations has occurred, the Letter of Map
Amendment provided under Sec. 70.5 and 70.6
serves to inform the parties affected.

(b) [Reserved] Editorial Note: For a list of
communities tssued under this section and not carried
in the CFR see the List of CFR Sections Affected,
which appears in the Finding Aids Section of the
printed volume and on GPO Access.
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§ 70.8 Premium refund after Letter of Map
Amendment.

A Standard Flood Insurance Policyholder whose
property has become the subject of a Letter of Map
Amendment under this part may cancel the policy
within the current policy year and receive a premium
refund under the conditions set forth in Sec. 62.5 of
this subchapter. [4] FR 46991, Oct. 26, 1976,
Redesignated at 44 FR 31177, May 31, 1979}

§ 70.9 Review of proposed projects.

An individual who proposes to build one or more
structures on a portion of property that may be
included inadvertently in a Special Flood Hazard
Area (SFHA) may request FEMA's comments on
whether the proposed structure(s), if built as
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proposed, will be-in the SFHA. FEMA's comments
will be issued in the form of a lenter, termed a
Conditional Letter of Map Amendment. The data
required to support such requests are the same as
those required for final Letters of Map Amendment in
accordance with Sec. 70.3, except as-built
certification is not required and the requests shall be
accompanied by the appropriate payment, in
accordance with 44 CFR part 72. All such requests
for CLOMASs shall be submitted to the FEMA
Regional Office servicing the community's
geographic area or 10 the FEMA Headquarters Office
in Washington, DC.

* [62 FR 5736, Feb. 6, 1997
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CITY OF SAN DIEGO. CAL-IEORNIA ,
COUNCIL POLICY CURRENT

SUBIECT: COUNCIL POLICY MANUAL

POLICY NO.: - 000-01
EFFECTIVE DATE: January §, 1950

BACKGROUND:

The City Council of The City of San Diego is charged with the responsibility of establishing
municipal policies 10 guide the various functions of the City and, where necessary, to establish
procedures by which functions are performed. Regulatory policies established by the City Council
usually are adopted by ordinance and included in the Municipal Code. However, other policies also
are established which by their nature do not require adoption by ordinance. These policy statements
adopted by resolution of the City Council need to be consolidated in a reference document for easy

access.
PURPQOSE:

{1 is the purpose of this policy to:

clearly state and compile policies of the City Council not covered by ordinance;
provide for the distribution of these policies to all concerned; and

I
2.
3.  establish procedures for ihe preparation, distribution and maintenance of Council policies and
the “Council Policy Manual,” :
POLICY:
1. There is hereby established a “Council Policy Manuai™ which shall contain all City policy
statements adopted by resolution of the City Council.
2. Generally, policy statements in this “*Council Policy Manual” will include only such

municipal matters for which the responsibility of decision is placed in the City Council by
virtue of the City Charter, the Municipal Code, or specific ordinances and resojutions.

3. All policy statements of the City Council shall be prepared in writing and approved by
resolution. Once approved, statements of policy wili be reproduced, distributed, and included
in the **Council Policy Manual” accompanied by the resolution number and date of adoption.

4. Each policy statements shali include: a) a brief background description of the problem, b) the
purpose of the policy, c) the pohcy stalements, d) other criteria or proccdural sections-as
required, and e} cross reference rotations as to appropriate provisions in the City Charter,
Municipal Code, Administrative Regulations, etc.

s, The City Clerk shali be responsible for the preparation, continuing maintenance and
distribution of the “Council Policy Manual,” and additions or deletions thereto.

6. Copies of the “Council Policy Manual™ shall be distributed to each non-manaperial department
head and to the City Manager and to such of their representatives as they may direct.

7. Copies of the “Council Policy Manual™ shall be available to the general public at a cost
established by the City Clerk.

8. Council Committees shall annually review the Policy Manual “Table of Contents™ to

determine which, if any, policies need review.

CP-0CH-01
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CITY OF SAN DIEGO, CALIFORNIA
COUNCIL POLICY CURRENT

Each policy shall be assigned to a “responsible department’ and it shall be the responsibility of
deparuments so designated to 1) periodically review their assigned policies, 2) offer
appropriate revisions as necessary. and 3) enter upon any subsequent revisions the cross
refcrcnce notations menitoned in llem 4 above.

PROCEDURE:

The City Council or any standing committee or member thereof, the City Manager,
non-managerial department heads, and City Boards and Cormmissions may originate draft
policy proposals for.formal consideration by the City Council.

The City Clerk shall be responsible for the assignment of tentative and final policy numbers
and titles to a proposed policy drafi. For these purposes, he shall be consulted prior 1o the
preparation by the originating department of the drafi policy.

Prior 1o preparing the draft policy, the originating dcpanmem wiil obtain a copy of the current
policy from the City Clerk.

Drafis of proposed Councii policies and amendments to existing policies shall be processed in
accordance with the provisions of the Permanent Rules of the Council. Such drafts shall be
referred 10 the appropriate Council Committee for discussion, analysis and preliminary action.
Upon approval by the appropriate Council commitiee, the draft policy shall be delivered to the
City Antorney for preparation of a resolution of‘adnm;nn Such resolution shall be prepared
and processed in accordance with Ruie 28 of the Permanent Rules of the Council., A strike-out
version of the draft policy shall be prepared and forwarded with the resolution.

Proposed policies will then be presented for Council consideration. 1f Council approves a
policy and directs revisions, the originating department will make the changes and forward a
final drafi and strike-out version to the City Attorney before publication by the City Clerk.

A fter official adoption by the City Council, the City Clerk shall be responsibte for duplication

of the statement of policy and distribuion.
As required, the City Clerk shall update the Table of Contents and Cross Reference in the

“Council Policy Manual,”
Each July the four Council Committees shall review an updated table of contents 1o determine

which, if any, policies they wish 1o review.

HISTORY:

Adopted by Resolution R-169938 03/15/1962
Amended by Resolution R-1919355  10/26/1967
Amended by Resolution R-211429 08/29/1674
‘Amended by Resolution R-252047 06/16/1980
Amended by Resolution R-274932  01/08/1990

Cr-00(-01
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00]_131 _ Office of
‘ : The City Attorney
‘City of San Diego

DATE: May 22, 2007
TO: Honorable Mayor and Ciry Council
FROM: City Atorney

SUBJECT: Today's City Council Agenda Item No 334 - Appeal of Planning
Commission Decision Involving the Stebbms Residence — Reguest
for Twe-Week Continuance,

On today’s Ciry Council Agenda Tor this afternoon is a scheduled appeal hearing
of the Planning Commission’s decisioz in approving an application for a Coastal
Development Permit (CDP) and 2 Site Development Permit (SDP) for the demolition of
an existing one-storv duplex, and the construction of 2 new three-story singie family
residence, and 1o aliow for deviation from the regulations for Special Flood Hazard

eas, to permit development of the residential swucrure at 7.1 feet below the Base Flood
Jevanon where two (2) fzet above the Base Fiood Elevation is requirad.

As recantly as last Friday, officials of the Federal Emergency Management
Agency (FEMA) were ofTering confiicting posinons relative to FEMA's view and
reguirements on this constuction proposal which includes 2 below-surface parking
structurs, Yesterday, representatives of FZIMVA appeared to tentatively resolve their
differing viewpoints; conssguently we are undertaking additional legal research and
analvsis which will be of benemt 1o the City on this manter. The appeliants have raised
eighteen (18) appeal issues identiied in the staff repon preparsd by tahe Deveiopment
Services Department; some of them arerelated 10 FEMA concerns.

W e respectfully request e two-week continuance of this appeal hearing, 1o the
Ciry Council meetng of June 5, 2007. This will allow {be City Attorney's Office time 10
identify and clarify the FEM.A-related issves, and prepare 2 legal memorandum for vour
information and consideration which will be distributed during the week prior to the June
5 appeal hearing. This will allow the City Council the oppormtunity to consider all of the
legal issuss associated with this appeal hearing.

MICHAEL J. AGUIRRE, Citv Attorney

t

i r\(\ QM BN \DAGORY

Marianne Greene, Depury Citv Attomey

co Elizabetn Matand, Ciry Clerk
Bob. Manis, Dev, Serv. Dept.
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THE STEBBINS RESIDENCE PROJECT 51076

APPLICANT RESPONSE TO APPEAL
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PROJECTOVERVIEW

5166 W. POINT LOMA BLVD.
(OCEAN BEACH)

PROJECT: D°m01itidn of existing dilapidared 1250 square foot duplex and construction of a

smcln—ramnv '

se-story bome plus underground garage (1,749 square foot house plus garage),

ISSUE Appeal b} a ne1ght>or {in a condo across the street) anparenﬂv conc=med -apout his
potential loss of his view toward the ocearn, but raising a number of spurious points Dasnd on
misinterpretagons of the facts and the law.

CITY ENTITLEMENTS BEING APPEALED: Planning Commission approved, by a 6-0
vote on March 1, 2007, the following entitiements and environmental documsntatios:

Coastal Development Permit

Site Development Permit (to aliow deviation only from the Special Flood Hazard
Area regulations; project is in conformance with all other applicable requirements
[underlying zoning, floor area ratio (“F FAR™), height limir, parking, setbacks,

ec.])

Mitdgated Negative 'Declaration

DEVELOPMZENT CONSTRAINTS IMPOSED BY LAND USE REGULATIONS:

Lot is very small: only 2,500 square feet (0.057-acre}, but the minimum lot size
under the applicable zoning is 6,000 square feet. ‘

_Appiicable zoning (RM-2-4) provides for FAR of only .7, and requires that 23%

of the perm;tt.,d FAR be used for parking unl°ss parking 1s provided

’ IIIJGCI'QT ound.

Project is Jocated within 100-year floodplain and restrictions require that the first
floor be 2 (two) fzet above the bass ficod elevation, which would render the first
fioor uninhabitable for most propertiss in the area. If part of the first floor had to
be devoted 1o parking, the habitable space of the unit would be very small

(according to staff report to Planning Commission).

These.constraints ma} ekplaln why the existing modns’f and allapldated STI'UUI'GI“S
in tho arez, built in the mid-195 Os have not b en red=velonud

* Project’s archite ot came up with an innovative soluuon put water-proofed

Da.erG in subtarranean area and home above.

Staff supported the deviation ffom the Speciat Flood Hazard Area regulations -
{discussed below) in part because of the “development limitarions™ of the site.

- BQLB00 906025/657378.01

A7
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HISTORY OF PROJECT’S PROCESSING BY CITY:
City staff initially was concerned re bulk and scale, but project was redesigned 1o
address those concerns. Staff and Planning Commission found that:

»  Asredesigned. new home will pressrve the character of the arsz’s small-
scale residential development. :

'* Revised project is consistent with the Ocean Beach Precise Plan

» Redesigned pro_]ect 1s consistent with the Ocean Beach Action Plany goals
for redevelopment and owner-occupied housing.

*  Project would not impact coastal access, physical or visual (no public
view corridors identified by either the Precise Pian or the Acrion Plan).
Nevertheless, the project provides a three-foot view corridor on the & J
and west sides of the property through a deed reswicdon to preserve views
toward Dog Beach and the San Diego River

OB planning board voted 4-4 on project. OB land vse sub-committes
voted 3-0 in favor. Neither body had any concerns about underground.

parking.

ENVIRONMENTAL ISSUES:

Property is considered “environmentally sensitive™ solely because it is located .
within 100-vear flood plain and is therefore considered a “special flood hazard
ea.” Because this is not an environmental issue per se, it is discussed in the

foliowing section. '
Mitigation monitoring is required by the Mitigated Negative Declaration for
possible archeological resources that might be encountered during constructior.

. Coastal Commission staff review raised no significant issues.

FLOOD PLAIN ISSUES

Property is located in 100-year floodpiain and the Bass Flood Elevation.(“BF E™)
© 15 9.6 fest mean sea level. :

R Bhanrql;¢ Comrmssmn s findings a,«knovsleace that any ﬂoaqmg in T_pls
. ares Wou]d be guetp:agk of capacitv of the §torm weter sysiem.
ff_Fl_o_o_amg it 2 100" Vear event 10 thi¥ ared'is very low VﬁlOCll'} @onding
only) {and] does ot come from the [San Diego] [Rjiver or the'bzach & is
commonly D“heVSd but, Irom mnoff n"om th° stre 1’5 on the hill above

"-,h. . L e o
I

e it Mib
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storm water repairs in this area should significantly reduce the aiready low
risk.” (Planning Commission Resolution, at page 14)

. The resmictons on development in the floodplain require that the lowest floor,
including basement, be elevated at least two fest above the base flood elevation
(per SDMC § 143.0146(C)(6)), and the Federal Emergency Management Agency
(“FEMA™) requires that the finished floor elevation be at ons or more feet above
the BFE. :

. “The project requires, and the Planning Commission approved 6-0 on staff” s
recommendation, a deviation from these requirsments 10 allow development to be

.at 7.1 feet below the BFE. Importantly, however, the living area of the property

(i.2.,.above the garage) will be at 10.6, or one foot above BFE (vs: current
structure, in which living area is below BFE.

c Although the garage would be six (6) fest below existng grade, the structure has
. been designed and flood-proofed to mitigate potential flood-related damage 1o the
principal residential swucrure by raising the required living space floor area above
_the flood line consistent with FEMA requirsments.

e As conditioned by the Planmnv Commlssmn, the project is fully consistent Wlth

':.':nn .'_\ T nrs-rnﬁ—hh.
» AU sgructures subject 1o munda'a s e e
e on are rvqulrud 10 be fiood proofed.

* Flood proofed structures must be constructed to mest the requirements of
the Federal Insurance Administration’s Technical Bulletin 3-93. |

* FEMA bas confirmed. in an e-mail 1o City staff, that the proposed project
— as approved with conditions by the Planning Commission — is fully
consistent not oniy with FEMA’s reguiations, but also with the City’s
flood plain management ordinance and variance procedures (sse

attachment 18).

. The City Engineer has determined that the deviation will not result in any
additional threats 10 toe public safety or any additional public expense, and will
not create a public nuisance. In other words, construction of this house will not
result in any change or alteration 1o the flood potential to any surrounding
stucture. | .

This devigtion has been well vetted and aDD;QVﬁd by staff and Planning
| Oommss an in g h‘“ﬂﬂﬂ '

090005 906026/697578.01 S i 3
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SELECTED QUOTES FROM
PLANNING COMMISSION HEARINGS

“T think this is going to be a catalyst for a lot of change and I
think that’s actually a good thing.”- Commissioner Griswold,
2/8/07 o

“T have no issue with the bulk and scale or other issues. I think

you have done a véry good job.”- Commissioner Naslund,
2/8/07 |

4
“I believe _hP concern for our building is not the skvline, that’s

irrelevant.”-Appellant Watson, 2/8/07

“He has done an exemplary job (with) height, width, bulk and
scale massing. I think the pI‘O_] ect looks fine.’ -Comrmssmner
Naslund, 2/8/07

“We have to recognize that he could have built something much
more shear....but in fact he has backed away deferring to the
large neighborhood going from one to three stories, this is a
design decision and this is what we are looking for...’-
Commissioner Naslund, 2/8/07 |

“I have no problem with it, it is a great project!”- Commissioner
Griswold, 2/8/07
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“1 feel strongly that we should not be up here saying you have
obeyed all the rules and furthermore the community plan says
you would do these things and then say we don’t agree with
it?”-Commissioner Naslund 2/18/07

(On flood plan issues).. “That 1s irrelevant to the community, if
a person wants-to do something on their property that 1s their
risk..-Appellant Watson, 3/1/07 |

“I was born and raised in San Diego, I have worked and lived in
the O.B./Penninsula area continuously since 1988. I currently
live and work in Ocean Beach. I live at the property now, and
this will be my home..”-Applicant Stebbins

“A gentrification argument in my mind does not apply..”-
Commissioner Naslund 3/1/07 |

“.it does all the things the precise plan talks about and further
they ( the owner) have made a lot of changes to address even the
bulk and scale..”- Commissioner Naslund, 3/1/07

“I think its inappropriate to establish a set of rules and then do
not grant somebody their rights if they follow thvm -
COITIII‘HS»IO"le Naslund, 3/1/07

“_this owner has come forward and as mentioned has played by
the rules...followed the exact specifics of the precise plans..”-
Commissioner Ontal, 3/1/07

B2
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“We take issue with the statement (by appellant) that the project
1is inconsistent with what’s anticipated by the community plan.
The plan contains policies to renovate properties that are
substandard and dilapidated and this represents one of many on
that whole side of the block. The development is consistent
with the small scale development in the general neighborhood
and when we look at the general neighborhood we are looking at
the area that includes the noticed area not just one side of the
block. There are two and three story structures immediately
across from this one. Also, the block to the immediate east
appears to have transitioned from a smaller scale to mostly two
and three story structures as well... So, this is the last area

- remaining (this one side of the block) where there is nothing but
one ctorv structures, We think that the nroiect is appropriate in

el i

‘terms of bulk and scale. They are adding only 500sq: Feet io
the project, going from1250 to 1750. And we think that they
have done an excellent job of breaking down what bulk and
scale there was with the original proposal” -Tony Kempton
Senior Planner, 3/1/07 |

“T am at a good comfort level with what I have heard today of
the technical side of it,,”-Commissioner Ontai, 3/1/07

“I feel the methods and means that we heard today would be a
cood start in regards to future developments..”-Commissioner
Ontai, 3/1/07



| 501140

“_merely by building a basement is not going to result in

- damage to other structures 1n the area. Again, the basement is
going to be flood proofed, there are going to be some sﬁmp
pumps and in fact this building may react more favorable than
other properties in the area.’ ”-Building DlrecLor 3/1/07

“T am famlhar Wlth the waterprooﬁnc technigues that you are
utilizing and I think they are indeed sufficient.... we have used
those on projects ourselves and I think they work fine.”

Commissioner Naslund, 3/1/07

“ if the applicant were to remove the (underground) parking and

r within the aﬂ'{ra]r\}-\b rnnnwampﬂfc what you wonld-end un

<
LELY WY ALiaaal
=

with is a perfect box, b&cause he would have to make up that

lost space, and I think you (the appellant) would be very

dissatisfied with a perfect box.
What he has done here is create some angles and setbacks and

deviations in the elevations that make the building more
attractive and I think this is really what you want to see m your
 community”-Commissioner Onati, 3/1/07

2
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RESPONSE TO APPELLLANTS APPEAL OF
STEBBINS RESIDENCE

OVERVIEW

This appeal is troubling 1o refute; not because it is true but because it inconsistent, lacking in
facts and contradictory. Conclusions are drawn with no basts in fact. Many codes cited are
incomplete, out of context, out of date and in one case never adopted. Appellant’s arguments
serve only to confuse the issue and create as much uncertainty as possible. Appellant has focused
on the below grade parking issue even though Appeliant has admitted twice in public testimony
that it is irrelevant. Appelient has conveniently forgotten to mention that his large 3 story condo
complex has a very nice view which' might be affected by this project.

Each of the following rebuttals are absolutely accurate and based on facts which are proven,
agreed on by staff, well vented by staff and Planning Commission and which accurately reflect
the letter and intent of the appropriate codes or regulations.

.
T nals Hha smeads mrmpameiar diae tlals ot —masller s poemeinin mraiase Dianca Am st mansrma TAST i
L ‘_LA.'I\ L‘_l\-l luw\-’.ﬂ LU L\.ru_L\-uJ..I.L/vA m‘r ALl Al ddd LvaU.J g -JA—I.AJ.P‘.W '—’-‘-VI‘-"—'.— Th Al AL LAY A addes At e Ahd

the numerous smoke screens propounded by Appeliant which [ must address as ths Applicant,
but which nave little or no relevance. This is a modest single family home with one deviation. As .
has besen stated by others, I have followed all of the rules in every respect.

COMMENT ON FEMA GUIDELINES

When the Applicant or the Appeliant is talking about FEMA guidelines or technical bullitins it
is important to note that FEMA does not make regulations that bind the City. Rather, any '
regulations cited are guidelines for state and local officials to make their own local rules. The
. City of San Diego has incorporated many of these guidelines for flood management into the
building code. The City code is at least and in some cases more stringent that FEMA
recommendations. Ultimately, FEMA only requires that the city follows its own procedures. This
_has been done to the letier in the case of the deviation granted on this projec

1. PROJECT DOES NOT CONFLICT WITH COUNCIL POLICY 600-14B

A. Appellant quotes only the first senience -of the policy and fails w0 cite or include the other 4
pages of that council policy in his analysis (Attachment 17). The policy document goss on 10
enumerate the condittons under which a deviation is granted. Each finding for the project or
deviation under this policy has been made by staff and the Planning commission. This document
and various other city codes and fema guidelines have clear deviation procedures that outline the
conditions for a deviation; all of those have been followed.(see staff findings in staff report).

B. Appellant Warson himself has stated on the record that “the flood issue is absolutely

C
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irrelevant” (planing commission testimony 2/8/07). He does not care about the underground
parking and has adopied this new position only after being unanimously defeated.

C. Throughout his appeal appeliant refers to this little flood zone as a “fiood plain of the San
Diego River™- itis not. This zone 1s 2 flood zone A. Zone A means that thereisa 1 in 100
chance in any given year that a flood would oceur and reach the base flood elevation.

.Fhis particular Zone is manmade as city records show. This area has a & very low nisk of
flooding. Flood waters, if any would come from the overwheiming of the storm drain system, not
from the Ocean or The River as is commonliy believed. Flooding would be slow, shal}o'w a_nd' of
short duration. These are all characteristics enumerated in the fema guidelines governing
deviations. The flood possibility is statistical only; This area has not flooded to the base flood
elevation in recoraed history.

(** A flood plain would imply aliuvial flooding and this arez does not include this characteriste;

it is surrounded on all sides by Flood Zone X. Flood Zone X means-that there isa 1 in 300 '
‘chance in any g owun vear that the area will ﬂood TblS Zone X would act as z barrier, It encirzcles

and prevents any other flood waters from affecting the project. Currently three are no feder

state or local builomg guidelinss that apply 1o a zone x in this context).

A WUDTT T ARTTOS A D TTTRALNT DEA A D BT DY TR - - —
dn SRR L EMALLUSR N L T SREWRS u;r'l..tz.l\\ s J.\-KJ{JJL\L.{J\-A}' -'J .:.’.H_!. ll{ .K..'CLJ.‘L'\_. .E..lu'\\] U.n'." I".KUJ..‘L' 1 1:,
IRRELEVANT.

The project was not rejected . It was sent back 10 applicant for redesign. This is 2 normal par: of
any process. In addition, the project was redesigned in a major way afier iniense research and
consultation with city staff. New information was obtained that had not been presented with the
first project draft. Again this is ratner normal. Appellants’s use of applicant's correspondence is
out of coniext. Specifically, ciry staff and Applicant were not focused at the time of the Iskandar
jetter of the FEMA deviation regs. .

In addition, appiicant workec closﬂ\ with stafl and significantly scaled back the bulk and scale

of the building and added articulation in accordance Wlth city guidelines and the OBPP.
ppellant therefore, 15 citing a letter that is out of date and irelevant as to the current design.

-

3. A.PPELLANT MISSTATES FEMA GUIDELINES;

A. The words “strictly prohibits™ do not appear m any reguiation. These words were uttered by a
junior fema emplovee (Blackburn) who has not spoken to city staff has not viewed any aspect of
the project and whose only source of info was & few sentence inguiry from appeliant. )

Michasl Hornick is Blackburn's supenor at Fema (DHS). He was provided all regulations and
schematics and proposed findings concerning the project. Afier reviewing the project and
discussing the project with the city engineer, Mr. Hornick stated that “T am confident that ciry
staff is pursuing the corrsct course of action with regard to your own variance procedures,” ’
(Ernail 4/12/07-See attacment18§). :

44 CFR 60.3 states “The adminjstrator does not sat forth absolute criteria for granting

L
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vanances..” Also, “A community may propese flood plain management measures wbach adopt
standards for flood proofed residential basements.”(60.6(b)(2)©). (Ses attachment 19 for full

1ext.)

B. Ferna recognizes that all flood zones are not created equal and has provided fiexibility to the .
community. These regulations set forth specific criteria and characteristics that a project must
have 1o meet the deviarion requirements. This project meets each of these requirements*;
. The lot is less than ' acre
. The potenual ﬂoocnmz Is of low velocity, long warning times and short duration
. Flood velociues are 5 feet per sacond or less
. Flood depths are less tha.n 5 fes

. As stated above al! of the other Imdmgs have been met.(see staff findirigs and owner’s
sunnlﬂmental info in this packst). .
6. The fiood proofing measurss have been well vetted to the city engineer and Planning
comunission in two separats hearings. : "
(*this is a summary pleese read 4421r60.6 in its cnn.rety)

SO 'S I TN Qe

Ul

The fema guide lines are clcar' deviations are a.ilowed Otherwise why would Appellants spend
so much time in his next section wying to show the deviation is unjustfied?
. Appellant argues that the city could be xpell=-d from the NFIP program. Again, this is out of

- Ao mtiaTe o Hoavernd J-L\ - R T -
context, Sinee deviabons are allowed there 15 5o viclavion of any of the gridlines and there ara no
<
=

consequences. Appellant likes to use words like “violanon™ when no violanon exists.

4. THE PROJECT IS IN CONFORMANCE W ITH THE OCEAN BEACH PRECISE
PLAN; )

4. Appellant states that residence violates precise plan. He asserts that a 1750 sq. foot residence
can be built without parking below grade. This is incorrect. SDMC S. 11.0234(b)(6) states that
“Gross floor arez includes on or above grade parking” Therefore, any parking arsa must be
ieducted from allowable square footage. It 1s a matier of public record. Staff agress,

Appellant completely MISSTATES the law. His conclusion that staff and applicant mislead the
public is disingenuous. If Applicant could build an above ground garage and not Jose any
habitable square feet, he would do se. Appellant’s argument is pure fabrication. Even if
Appiicant could devote ground floor 1o parking the result would be an unarticulatzd block style
building that would be inconsistent with the community pian,

B. The Appellant is incorrect about the visual impacts. All 3 foot public view corridors are
preserved. The building is stepped back from one o two to three stories. No public views would
be blocked from elevated areas because there are no elevated public views. In fact, Appellant
fails 1o point out that he lives in a 3 story monolithic block condo complex across the street with
2 magnificent privare view.(Interestingly, Appellant’s building probably could not be built today

ecause of setbacks and inadeguate flood proofing) With 4 foot setbacks, Appeliant’s building
blocks the sunlight from several properties behind his. The Stebbins residence is 95 feet awav:
from the nearest stucture (other than the neighbors on the project  side of the strest- all of ’
whom favor the project.

3
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* “The Community plan contains policies to renovate properties that are substandard and
dilapidated. And this represents one of many on that whole block. The development is consistent
with small scale development in the general neighborhood and when we look at the
eighborhood we are looking at the area that includes the noticed area not just one side of the

block. There are two and three story swructures immediately across from this one. Also, the block
10 the immediate east appears to have been wansitioned from mostly smaller scale to mostly two
and three story swuctures.zs well... we think that the project is appropriate in terms of bulk and
scale, they are only adding approximately five hundred square feet to the project going from 1230
to 1750 and we think they have done an excellent job of breaking down what bulk and scale there
" was with the original proposal.” Tony Kempton. senior planner Planning commission gearing
2/8/07 ***(Appellants compiains about visual impact and quotes Mr. Kempton in regards to a
previous design .The project was redesigned and resubmitted in 2005). -

6. APPELLANT’S AFFORDABLE HOUSING ARGUMENT IS IRRELEVANT AS THIS
IS ONE STRUCTURE LESS THAN 3 UNITS AND THEREFORE EXEMPT

Stll, Ocean Beach area rents are well above the median. No “affordable” housing presently
exists on this block please see staff report. |
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Appellant calls the geotechnical report new information, even though he correctly cites the date
of the report as 8/5/05. This information was in fact considsred as part of the MND and
considered insignificant. Updated answers were provided to city staff in the normal course of
business and are part of the record.

B. Applicant is willing 10 go on record 2s agreeing 10 COrTect any minor problems associated with
dewatering. Appiicant’s contractor believes dewatering may not be necessarv-depending on the
time of vear and other factors.

Please remember ali of the neighbors on Applicant’s side of the street that could potentially be
affected have provided Jetters of support(Attachments 21 &-f). According to the report, damags if
any, is speculative and would be minor...even appeliant does not dispute this. Nevertheless,
Appellant leaps w the unsupportabie conclusion that this is cause for denial

8. APPELLANT’S STATEMENTS THAT FEMA VARIANCE IS UNWARRANTED IS
CONTRADICTORY;

Appellant contradicts himself when he states that a fema variance is unwarranted. Eariier,
Appellant stated (incorrectly) that underground parking was “strictly prohibited” Now, Appeliant
goes to great lengths to say the deviation is unsupported. There cannot be & deviation procedure '
for a prohibited act. Furthermore, as guoted above, appellant stated that the underground parking

‘was “irrelevant”. Appellant again misstates the ob precise pian and the building code. And
claims that above ground parking would not diminish the totai allowable space.

C ¢
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" The building code is explicit for this property; all parking arsas (in this case-2 spaces) maust be
deducted from floor area ratio calculations (SDMC S. 11.0234(b)(6). Appellant’s claim that ciry
staff and applicant have made false claims or that staff doss not understand or has misrepresented
the building code and should interpret it differently is spurious and false. Appeliant again quotes
statements from staff that apply to a prior design which are again irrelevant.

‘B. Appnllants claims that the hardship standard has not been met; This erroneous conclusion is
based this on Appellant’s claim that a 1750 sq foot house can in fact be built with above ground
parking, we know this to be false. Without a deviation for the parking applicant would need to
puild a 1250 square foot house whick would make no sense and as one commissioner pointed out
create a block style unarticulated su'ucture which I'am quite certain appellant Would like even

lass

In addition, it is economically unfeasible to tzar down & 1230 sq. foot residential szucture on the
beach only to replace it with another. Even though this is to be my home, the finished product
given the costs of construction must justify the expenditure. This is a prime site and the only
justifiable way to build and therefore improve the neighborhood is to go up. Appellant cites no
facts to support his conclusion that there is no hardship-he merely concludes. Appellant does not
provide any suggestions-about any other viable design.

C. Appellant cites possible (60)(&)(3ii) )} “nuisances”..... puisances are permanent characteristics
that might be created afier the project is completed not during construction. No one..including the -
appellant has provided sunpomng facts citing a nuisance afier the project is completzd.

All of applicants comments about pubhc safety are conclusory and do not provide facts or proof.

-~ This is yet another set of “red herrings.”

D. Appeliant’s comments about flood insurance are irrelevant because that is a private matter,
" However, I have obtained z quote based on preliminary designs of $3000 per year and that is

expected to decline to about §8-900 once the flood proofing schematics and final engineering
certification are done. I pay $750 per year at this time. i N

¢, DEVIATION IS THE MINIMUM NECESSARY);

Anpellant clairms that this deviation is not the minimum necessary; appeliant does not cite any -
vigble alternatives and those he does cite are based on appellant misrepresenting the building
code as stated above. He again falsely states that I can build a 1750 5q. Foot house with above

- ground parking. (f trug ] would be happy to redesign).

.The house as-designed has exactly 1750 sq. feet of living space. This is 2 moderate house by any
measure. It only adds 500 sq. Feet to the existing structure. no living space will exist below
grade.

16, APPELLANT MISSTATES FLOOD DEPTH CRITERLA;

s

PRI L L
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A. Appellant claims that fiood depth would be 100 great (fema guidelines, (44cfr 60.3) suggest

no more than 3 foot maximum fiood depth for a deviation). Appellant has his math wrong. Her
the base flood elevation is 9.6 fzet. The grade at the property is 7.8 feet .. therefore. the mean
fiood depth in a 100 vear flood is 1.8 feet...well below the surfgnst d 3 foot guideiine. It is a
simpie matter of matn. The Base flood elevation was established by the FIRM and city records.
Engineering staff has conciided that thers is no danger to any surrounding property due to the
flood proofing. ) ‘ o

B. ﬁmv liant suggests thart there might be tidal flooding vet presents no evidence. Staff has stated
that there is no ndal fiooding. The site is flat and staff has conctuded that thers will be no adverse
affect on the flood zone. Fema flood maps show that this flood zone is surrounded on ali sides by
a flood zone x (500vear flood) Thersfore, Appellant’s comments are misleading and have no
basis in fact. Of course coastal commission has reviewed the project and is not requiring wave
runup studies because there is no tidal flooding.

11. THERE IS NO EVIDENCE OF ANY POTENTIAL ENVIRONMENTAL DAMAGE;

Dewatering is a common constructior iechrique and does not create anv environmental 1ssu°s

A wnenaiiment raniras onmo nnthvnnman'r.n n.a'r-n.-ul-- 8} a
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does not cite any evidence of any potential environme ntal damage and makes only vag
generalized complaints. Appellant again calls this 2 fiood plain; ii is not. Therz is & mg
difference; a man made flood zone is not a natural resource. Staff has stated that there are no
environmental impacts to the flood zone, '

o

(N3

This site is already developed and is not a natural resource. There are no environmentally
sensidve lands for it 1o affect. Ané Appellant does not cite any potential Gamage of any
significance. Appellant’s conclusions are ov erty general and amount to no more than non-expert
opinion about dire conseguences which are unsupported by any factual proof,

. 12. RETAINING WALLS ARE NGT NEEDED,

Appellant suggests the driveway be classified as a shorsline protective device... There is no
authority for this statement especially as it applies 10 this project which separated from the

" shoreline by a massive(several acres) parking lot and a flood zone X.

The sidgs of a driveway over 100 yards gway from the beach and sgparated from fhe beach by §
3 stary s*n*uv]:urﬂ s.nd g nauqncr al pe_n:;o. bee shorshn‘* DT'Q'CESG"lOIl dw; Cgaswl Fgmss,on
has '\"E}]ln . qm° awﬂwax Walls Egn., IDund no 1BSﬁ?S '{“p,;s is ygq gﬂomgr S,‘:‘aw’loqs m[ .

0
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13. TEERE IS NO EVIDENCE THAT PROJECT IS IN ANY WAY PETRIMENT AL TO .
PUBLIC HEALTH; -

A Appellant argues that the project would be detrimental to public health...but does not state
how...Appellant provides no specifics other than some out of context fema regs. Appeliant again
refuses to cite the deviation regulations so his arguments are-merit less. Appellant calls
evervthing a violation when we are dealing with a deviatiozn.. Reburtal to such conclusory

argument i UNNECESSary.

B. Appeliant inaccurately qu0t°s neighbor and project supporter Byron Meadows who stated ©
some water entersd my house 2 feet and wet my carpet™(piease replay the tape) Appeliant says
the water was 2-3 feat deep and that Bwon lost everything. This is again unwue. (This was during
the 82-83 El Nino se ason) Even if it were rue, flood proofing measures would increase safery i
not decrease safery; That same flood Would have caused no damage

C. Appellant provided a nice picture of this same event in 82-8§3 which acrually proves the point
the flooding was at grade only and may have lapped at the end swructures on the block....this flood
level is 1.8 below bfe, 2.8 below my flood proofing measurss and this was the second worst
storm 15 OB history. The worst storm occurred 2 years ago and the swreets and parking ot did not
even flood possibly due to recent storm drain work..this would of course be the predicted result.

‘It would take far worse storms to even come close to overwhelming my flood proofing
_measures, Appellant once again fails to show how my house can be a deriment to public safery.

Tronically the building where Appsliant lives would suffer far preater damage than my house
since it is at grade and not flood proofed in the Jeast . :

14. THE SITE IS SUITABLE;

A Appellant acain suggests that an alternative to the current building would be above grade

parking but again does not understand the floor area ratio limitations. The city is not required to

propese aliernatives to the homesowner, The site is already developed and the foorprint does not
eally change..thers is no impact 1o environmentally sensitive lands so the site is suitable..

B. Appellant states that the deviation is based on fema technical bulietin 3-93 and that this is
misleading because the document generally covers nop-reside enfial structures. _
Nothing in this document is reswiciive, it is merely a technical opinion. Te suggest that this
somehow limits what one can do with a residence 1s a tortured and cynical prece of reasoning
that barely justifies rebuttal. -

Still, that bulletin is merely 2 flood proofing guideline and it was cited for technical reasons.
Actualiy the laws of phvsics do not differentiate betwsen residences and business. Moreover, The
city engineer will have 1o sign off on the final constructions documents and appiicants dnsicq;
must be certified reasonable safe from fiooding by an engineer. This is another red heming
argument. i

T
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C. ~ppellant states that the public was misied because the full title of the fema 3-95 bull exin was
not citsd. this is disingenuous nitpicking as the document is freely available on the internet. Even
s0, it'is:the Appellant who is misleading the public as he refuses to acknowledge that deviations

for undnrcround parluno are allowed. -
15. NEW INFORMATION IS NOT NEW;

Appellant stapled a sheet laoelud ‘new information” 1o his appeal. It states that cd coastal
overlay prohibits my propesal; THIS IS FALSE -THE SECTION APPELLANT REFERS TO
WAS NEVER ADOPTED The section ¢ited (Appendix B of the OBPP) is a mockup of an
overlay zone was never and has no legal effect....If one mes 10 follow the cut and paste gibberish
in this argurnent it implies that any swucture built after 1980 would be illegal. There is no
regulation prohibiting the building of a house on my lot. Appellant’s suggestion wouid be thar no
house of any kind could be built Essentially. Appellant negiscts 10 apply the permissive
cxcepuons and augmentations and revisions 1n any part of any code he has cited. Appellant
simply refuses to attach or clte any sections that do not fzvor his position. Any honest review of
the current coastal regulanions shows this to be another tortured and out of sync analysis of the

code.
21. PRO.JECT _HAS NO CITY WIDE SIGNIFICANCE;

Appellant suggests there is city wide significance to my project. This is not true. First, Ocean

. Beach is the only zip code in the county that has such e restrictive F.AR. ((70) coupled with this
zoning(rm2-4). Add to that the small lot, flood criteria and the view potential needed to make a
project like this economically feasible and the likelihood of this deviation occurring again on any
other block in the county is tny-if not impessible. This Dlock is a subset of a subset of a subsst.

Appeliant has raised fear of “mass” a°vnlonm=n. vet does not provide any facts wh_v‘n support
this conclusion. Even so. the zoring, F.A.R. and community plan changes that would be
necessary 10 significantly change the character of this neighborhood are not even on anyone’s
drawing board. Currently, everyone on the block parks illegally in their setback. If anything
Applicants bouse wiH create less density and légal parkjng on his Jot Tor the first rime in 45 years,

22, THERE ARE NO DEFICEENC{ES IN THE MND;

Appellant claims an there is an“omission” 1o pOI"nLa.l (minor) damagss 1o adjacent residences
and that this is significant This report has been in the record for almest two years. Furthermore
every adjacent property owner has stated in writing that they approve of the project. The
applicant claims that if 6 more ownpers build on the block this could creats a walling off sffect.
Appellant provides no evidence of how this would come about other than vague starements.

The statements and desires of any other owners regarding the future development of their
respsctive properties though sincere are speculative. Of course, any project ;going forward would
be required to observe the 3 foot.public visual corridors between properties even though this area
is not designated for public views. There would be no “walling off effect” as the sreet is open to -

-
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the parkiandig Bnae arez of beach on each side and because the sreet in front is very wide and
there will be absolutely no effect on the pubiic view and there is no elevated public view nearby.
Therefore, there could be no walling off effect.

B. Appellant has presented NO evidence of a cumulative impact. Appeliant has presented no
evidence that 6 houses built on this same block would have ANY impact. “In the absence of
specific factual foundation in the record, dirs predicions by nonexperts regarding the
consequences of a project do not.consutute substantial evidence”. (Bankers Hill v. City of San
Diego) 2006 Cal. APP.Lexis 684. '

. CONCLUSION

There are no “violations™ of fema regulations in this project. The proposed deviation meets all of
the criteria set out by the city and fema. The project has been vetied by over 400 hours of staff
time and Two planing commission hearing’s it was enthusiastically approved. Appeliant likes to
call each and every aspect of the project 2 “violation”but provides no proof or.specific evidence.
Appellant MISSTATES or misinterprets the building regulations. Appellant quotes laws that
‘were not adopted. Appellant acimowledges that a deviation procedure exists and then fiip-flops
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This Appea! is disturbing. The Appeliants technique of manipujating the data and the facts to

erve his own agende is a waste of the Council’s timme. Appeliant has presented not one new or
Gifferent piece of information that would justify his appeal. Furthermore, Appellant Lives across
the street in a condo compiex on the third fioor and enjoys a very nice ocean view. This is a fact
of significance. Ironically Appeliant’s view will not be significantly impaired As the first floor of
Applicant’s house is 95 feet away. Neither Appellant had the courtesy to show up to the planning
board hearings though one Appeliant has waged a misleading email campaign. When Appellant
lost in front of the planning commission Appellant ran to the planning board without notifying
Appellant in an atismpt 10 gat SUppOIt-¥Or an appeal; they failed

There is no great public conroversy over this project; in fact there is just as much, if not more
support for it. There is unanimous support from all the property owners on the block. Most
importantly the applicant has followed the rules. The appsllant do=s not. There are no violations
of the code or any of ferna regulation. Everything including the deviation has been done by the
book. The project a5 reviswed by the plqnning commissian enjoys their upanimous support and

~

the support of oty sgaff,

ol
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SUPPLEN[EE\’TAL-H\TFORM&TION AND TALKING POINTS FROM APPLICANT
5166 W, POINT LOMA BLVD, STEBBINS RESIDENCE

As requested I have provided you with fechnical information regarding the flood proofing
of the below grade parking area for my bome. Plnasn consider toe following; -

THE DESIGN IS SAFE |

1. ALL HABITABLE SPACE WILL BE ABOVE FLOOD ELEVATION PER FEM A
REGULATIONS. THE ONLY. AREA BELOW BFE WILL BE THE PARKING ARFA
AND THIS WILL BE DRY FLOOD.PROOFED. THE DEVIATION REQUESTED IS
FOR UNDERGROUND PARKING ONLY. THE REST OF THE PROJECT AND ALL.
BABITABLE AREAS FOLLOW THE BUILDING CODE PRECISELY.

2. CONSEQUENTLY, ALL HABITABLE AREAS OF MY HOUSE WILLBE 25 F EET
ABOVE CURRENT GRADE. ALL OTHER PROPERTIES IN THIS ZONE ARE

INCLUDING MINE ARE CONSTRUCTED AT A MAXIMUM ONE FOOT ABOVE

GRADE (1 A FEET RELOW FLOOD) NR AT CRADE, TRONT ("A‘_LTV'T‘HTQ MEANS
R ONLY FROPER

—
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MY HOUSE WILL BE THE ZONE'S SAFEST AND
COMPLIANCE WITH FEMA GUIDLINES.

3. THIS FLOOD ZONE IS A MINOR FLOOD ZONE. PLEASE DO NOT BE -
DISTRACTED BY THE PROXIMITY TO THE BEACH. THE OCEAN HAS NOTHING
TO DO WITH THE FLOOD ZONE DESIGNATION. THE SITE IS 450 FEET AWAY
FROM THE SAND AND ANOTHER 100 YARDS TO THE WATER. THERE IS NO
CURRENT DOCUMENTED RISK FROM COASTAL FLOODING. IT IS SEPARATED
FROM THE SAN DIEGO RIVER BY A ZONE X. |

4. THIS FLOOD ZONE EXISTS ONLY BECAUSE THE CITY STORM DRAIN
SYSTEM IS POTENTIALLY INADEQUATE. THERE IS NO DISPUTE ABOUT THI1S
FACT. FLOODING (IF ANY) IN A 100 YEAR EVENT WOULD BE SLOW, SHALLOW
AND LOW VELOCITY-EASILY HANDLED BY MY ENGINEERING. A FLOOD OF
THIS TYPE HAS NOT OCCURRED IN THIS ZONE IN RECORDED HISTORY.

5. DUE TO RECENT STORM DRAIN WORK THE ABOVE MAY NO LONGER BE 4
POTENTIAL PROBLEM ALTHOUGH THIS HAS NOT BEEN STUDIED.

~ 6. SINCE TBEE PROBLEM (THE FLOOD ZONE) WAS CREATED BY THE CITY THIS
" DEVIATION IS FAIR TO THE APPLICANT AND COSTS THE CITY NOTHING. '
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" 7. THIS AREA IS BLIGHTED-EVEN THOSE LUKEWARM ABOUT THE PROJECT
HAVE AGREED ON THIS POINT. OB PLANNING BOARD DID NOT OBJECT TO

THE UNDERGROUND ASPECT OF THIS PROJECT.

8. COMMERCIAL UNDERGROUND PARKING IS UBIQUITOUS EVEN IN
SOUTHERN CALIFORNIA AND NO DEVIATION IS REQUIRED. THE
CONVENTION CENTER PARKING IS BELOW SEA LEVEL. .

THE PROJECT IS A BIT UNUSUAL BUT THE TECHNOLOGY IS PROVEN

1. THE SITE IS A SMALL LOT WITH AN FAR OF .70; THE PENINSULA PLANNING
DISTRICT IS THE ONLY AREA IN SAN.DIEGO COUNTY WITH A SMALL F.A.R.
FOR THIS ZONING. ALL OTEER RM2-4 PROPERTIES IN THE COUNTY HAVE
I.4RGER F.A.R. THE SAME IS ESPECIALLY TRUE IN PACIFIC BEACH AND MOST
ANALOGOUS AREAS TP THE SOUTHERN CALIFORNIA COAST.

2. OWNERS IN THESE OTHER AREAS HAVE THE ABILITY TO BUILD ABOVE
GRADE PARKING. I DO NOT. THIS IS WHY THE COMMISSION HAS NOT YET
SEEN A PROJECT OF THIS TYPE. MY SITE IS IN THE ZONE A WHICH FURTHER
EXPLAINS WHY I'T HAS NOT BEEN DONE. ESSENTIALLY MY LOT IS A SUBSET
OF A SUBSET OF A SUBSET.

3; EVEN IF THE F.A.R WAS MAGICALLY INCREASED, THIS PROJECT WITH AN
ABOVE GROUND GARAGE WOULD PRESENT SIGNIFICANT BUILD AND SCALE
ISSUES. UNDERGROUND PARKING ALLOWS A MORE ELEGANT ARTICULATED

DESIGN FOR THE NEIGHBORHOOD.

4. IT IS MORE EXPENSIVE TO BUILD AN UNDERGROUND BASEMENT,
ESPECIALLY.IN SAND AND A NARROW SETBACK/LOT LINE. THEREFORE
ONLY PROPERTIES WITH VIEW POTENTIAL WOULD BE ECONOMICALLY
VIABLE. THIS FURTHER EXPLAINS THE LACK OF SIMILAR PROJECTS TO

DATE.

i
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5. FEMA REGULATIONS ARE TAILORED ALMOST SPECIFICALLY FOR MY LOT:
THE REGULATIONS THAT ALLOW THE DEVIATION SPECIFY A LOT OF LESS
THAN % ACRE IN A DEVELOPED ARE A BEING THE ONLY CANDIDATE FOR
THIS DEVIATION. MY LOT QUALIFIES. THE FLOOD ZONE SHOULD BE
SHALLOW, LOW VELOCITY WITH LONG WARNING TIMES: MY LOT
QUALIFIES -IF THERE WAS EVER A GOOD C4NDIDATE FOR UNDERGROUND
PARKING, MY PROJECT IS IT!

6. SAN DIEGO IS A DRY CLIMATE. THE FLOOD PROOFING MEASURES I
PROPOSE ARE UBIQUITOUS IN OTHER AREAS OF THE COUNTY. THEY MAY BE
UNFAMILIAR TO US BECAUSE WE ENJOY A PRETTY MILD CLIMATE.
NEVERTHELESS THE DRY PROOFING OF BASEMENTS AND FLOOD BARRTER
TECHNOLOGY 1S VENERABLE. SOME OF THE PRINCIPLE ARE CENTURIES

OLD.

CONCLUSION

Somefimes the more one fornger on 2 nrnh]nm the lor-rrnr- itgeeme, T om r-nnnnonna =

deviation for underground parking oniy. Ail other aspects of this project preciseiv meet the
code. Residential underground parking is pot common because of the factors I have
outlined above. Please keep in mind that many areas of San Diego flood each year. Many of
these areas are not in desigpated flood zones. Yet, my area has not flooded. Still, I kave
provided a fiood proof solution that should will make my property safer than every
property in the area-and most properties in apy San Diego Coastal Zone. I am doing this at
my expense even though the problem was created by poer storm drain management.

I 2am the first in Ocean Beach to do this in a residential zope. This is done ail the time in
commercial zones without a deviation required. Being first does not mean it's 2 bad
idea...Jt just means I am first. Nevertheless, due to the economics of the beach and the very
few properties with characteristics like mine, this will not be 2 major development trend .
and will resuit in no more than a handful of similar Drolects

Respectﬁﬂ}y Submitted,

1
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JAMES SCOTT FLEMING, AlA
STONEBROOK STUDIO, INZ ARCH{_TECTURE AND PLANNING

I"EBRUARY 1 7,2507

| ;u.a Iskandar
_-«. Manager '
.:cy of San Diego development Services
T 22 istAve_
tan Diego, CA 52101

i.& Seabbins"Residenze
i nly
| leodproofing

. [ rear Ms, isianda:'

. '¥e have r-ewewed the flozd pmctmg criterty for the bz.semem parking gzrege zs requssted by che mambers of the
! tanning Commission on February B, 2007. Along with additona! information Mr. Stebbins has puz togetherwe have
-\ reaced addmonaf exhibizs showm, e the p*cpc':ed fiood proofmg dezalls and gare struscures in schemzeic form.

;35 indicated in the exhibiss, The kasemen: walls will ! be :onsrm:ted of 12" concrere walis'and z min. 16" thick concrete slab

+ mar. The walls 2nd fioor will be structuraly cestgned wo resist any fumire hydrostars as well 25 buoyancy forces generated
Iy possible fisod water thar may accumulace 27 the site. The resistant forces wiil be anginesred per FEMA technical bullesin
w£2, and NFIP (Natism! Flood Insuranse Program) recommendations, as well as ukmg ints> considerztion mny impa:-r

' ! —-— - rm o ——
22 Ty Sostine-debriz The hasgment walle and rewining wam &t the sloging drivewsy . oo wall o the sish

TOTCES FRNETSES O

tielow will ben entirely mﬂﬁp'csfedfﬁcodp—:rored utlizing 2 “Tremco” warer proofing System so thac no motswra/water
‘nay panetTats into the basement The Wanerprommg will be procected from damage by bSazkdili pra:ec:mn material, and 2
-vater drainage grid system will be utllized an the sidewalis and undersiab 1o direzt any buils up moisture 1oz sump system

- hat will direct water ous and away from the scructure. The sTucture will be compietely fioodprooied © one foot above

ha $.6 fiond jeve! elevation.

Ls the exhibic show, 2 “FLOODWALL™ or “FLOODGATE" proteston nystern will be utilized at the entry t& the parking
_mrage drivewzy to prohlbic any floodwater from entering the basement As the enciosad literanre shows, these systems
wave been utlized in numerous focations and typas of insallations throughout the country in fiood prane areas and we
iave conhdenze that this system will be more than adaguate to provide protesdsn to Mr. Stebbins’ residence m the rare

reourance )t mzy be neaded. -

Juilizes (electrical exz.) will be pros=cred by piating the main pznels and services above the 9.6 fiond jevel. Sewer diszarge
sipes will be equipped with backfiow prevention devices.

Jur office will be providing design and engineering for the projecs, along with the assismance of Mr. de Beradinis , our
wructural enginesring consulant, Christain Whesler Snginesring, geatechnizal consultanz, and Sunshine Supply C.c*po-atx:m.
sterproofing consulant to zssure tha: both the sousture and ficod orooﬁ-nt will be providing Mr. Stebbins with

wur
ssurance that his home will be adaguacely protected,

o

_ ameé::c?:: Fleming, AlA
J:onebrcxl. Studic, Inz
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2240 SHELTER ISLAND DRIVE, SBUITE 202 SaN DIEGGC, CALIFDPN[A sz 1 Do
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SUBJECT:  REVIEW OF SCHEMATIC FLOOD PROOFING DESIGN, PROPOSED
SINGLE-FAMILY RESIDENCE, 5166 WEST POINT LOMA
BOULEVARD, $AN DIEGO, CALIFORNIA

REFERENCES: 1)'R.cpo:t of Prciimins:y Geotschnical Invesnprtion, Proposed Single-Family Residence,
‘5166 West Point Loms Boulevard, Celifornia brrpared by Chrstian Whaeles Engin sering,
CW" Repozt No. 20403141, darecijunc 4, 2004, '

5 2 Georechnical Rewsw of Dc'um-nta Proposed § alngm-~amuv

CHRISTIAN WHZELER EN FPAGE

1 _ 2) Response (0
’ '-E..-; idencs, 3166 Wee: PoinrLome 3-;:.:::" ard Sas Ditze, 1wisran

neeice n.ng‘n~cf:ng %= h_—Po..nu .Z'-%f.:.'_’;'-«'u.. chnugus' , 2003,

3} Schemade Flood Froofng ..stgﬂ Dry Flood?roo:mg} Baszment Gasage, Srabivins
P_n_ssidm-_, prepared gy James Scott Fleming, ATA, szred’ Frbmary 14, 2007,

4) Us=r's Guide 1o Technizal Bullerne, maacu..g Koy Wo:c.,r:: bjzst Index, Tochmical
Bulicdn Guide-01, prpares £y Fedaral Emengencer M 'me-m.:z.- wgeney. FLA-TB-0. daiod

5 actordance with the rogues: of Mz, Jamzs Scott Fleming, A%, of Stonchrogk Smudip, ] c, s ha

propased this kotres o p:ovid: groteckniza) comment o1 the 2hove refesenced fiond vroofing desipn for the

-
'

subject residense Based on our k..m-w of the feferenscd fiond Proohng schemabc zad the facts that as

presented oo pr gt 5 of the Ciry Sufl Report No. PC-07-010 for the mesting of the Plannin g Commission,

Agenda of February 8§, 2007, the proposed fiood prooang of the stuetre will n:s:ﬁ to sagsfy 1oc

reguirernen ts prasentec in FEMA’ Technical Bullagn 3-93 and thetz registered civil eoginssr or aschireer
-

will need to certify that the seguirements pur forth in Technizal Bulletin 293 have been I REIo to

a

]

vecupeacy of the residancs, inis our professional opinicn that the proposed flood proofing conent can De

suzcessfully incorposatsd into the constuction of the proposed singie-family residence
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FLOOD BARRIER DIAGRAI\/[S
AND SCHEMALTICS |
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"FLOODGATE" BARRIER

PROFPOSED RESIDENCE

i

SITE

EXHIBIT 1-A

! INDICATES EXTENT OF FULL HEIGHT "FLOODPROOFING OF BAFM[N r
©AND RETAINING WALLS TO 1'-0" ABOVE

BASE FLLOOD LEVEL 9.6 . o -

L]
A
N
-

N

~ DRIVEWAY

191100~



CROSS SECTION

EXHIBIT 1-B

FL (QI!AHRIER AT DRIVE

ENLARGED VIEW

T E A R L T P

L
9.6 BASE FLOOD ELEVATIGN
FLOOR ELVATION = 10]6
. FLOODWALL(SHOWN OPEN)

FOLL "FLOODPROOFING ™ OF BASEMEMT PER SECTION 1-C

297109



WAILLS TO BE DESIGNED 10 WIHNSTAND .

SURCHARGE QOF F1L.OOU WATER(ELOOU LOANS)

PER [BC AML HFPA(2003), AND SEIYASCE-7 ..

(MINIMUM DESIGH LOADS FOR BUIULDINGS AND OT4IER ST RUCWMIRES)

AN FEMA BULLETIN 3-93A5 TO HYDROSTANIC AND BUOYAHCY RESISTING ’
LESIGH o

-—-—L-—! e

GRADE

L. ) GRID TYPE DRAINAGE
UNDER SLAB 1O SUMP

STEBBINS RESIDENCE

SCHEMATIC FLOOD PROOFING DESIGN

BASEMENT GARAGE

EXHIBIT 1-C

LIVING AREA

.« FLOOR SIRUCTTRE

BASEMENT GARAGE

BUILDING 'WALLS

CONCREIE RETAIMING WALLS

£31100

WAT ER_PI!UOF[NG PROTEC] lOb.l

MAX FL.OOD ELEVATION 9.6

INSCHARGE TO STROM DRASH SYSTEM WIIH BACKFLOW PREVEN [ION

DRAIN BOARD-DIREC) WATER TO SLMP

WALL WAVTERPROUFING

/

18" MIN. BASE SLAB

FRUOTECHION SLAB

DRAIN SURAP- DISCAHRGE WITH PUMP 10 STORMDRAIM SYSTEM

(DRY FI_OODF’F\‘OOFING)



3

”n* T Yo 3.0 ra LIS LA b 20" ro o rnt 1o
——— ( )
H N race oF whrmwan, —— 6 1/4" B IRUDFT X FACE OF WTPFR WA L L
/ FIBEAGLASS DRAIS IREF - 55 L N — U [
| == ¥ ——— S—
i - R : . H
N1n—f—v—rr—fp—t—n—- It T 1T Trn 1= LR b it B St S et § et N} [ e 4 L2 et & o 7 it 1 Sttt Stk D m
| LT I 1 A Y N I W F I T AW S £ I AT N I AT O N T A 0 | T I R O T 1 BN T R 2 B T &
L IR UL LT O T A O O LU I SN I L I L B A [ X1 O T T T TN O O Y I S T h el
S T I T T A T TN SO T YO IANT R O A FI SN R TN AT Poob noouwjn
nn PR H—n oo o ll o fn roon "Ilmh'—- N n it :
" noo 1 n 1 B~ 1o 1 | i hpn T n Iton nl{" i~ " T
B e et | St it f il it § Rt & e R 1 "u——n—lr' A ] it e 1 e | e e T B R 4 17
T T O || T I C T | N L PR Tt o e e i v R o [N I ST IR TR TR {2 ll " N ]
(1] i 1] n 11 11 1] 1 " " - " 1] " 1l 1 n N 1] 1] " 1] || 1 ™ b
L/ T N S T T I L N TR T | NI TIN | o T O AT | O L I I O T oo i il -
I T TR TR TN TR T T n nygn v fgn [T DT TREENTY | ] n
" h‘u 1] L 1] -0 " H] " 3] " 1] " It .o no.n 11 n 1 | 1l
B ST T N TET P TR AT ) o H poH l 1
n il ] 11 n I t i I 3} 1 1| " 1]
n I n ll H I|-{d "noomoo 1 Pl ool on "
: bt 13 i ) 1 b 14 11 17 n
1 EX (41
I-i7_——ﬁ-\—~ﬁ H—E}—Eiﬁu—--ﬂ’;—h A==l =H=W 'i* Iy |
i 4tf1‘X:f1'rPE.RWREH.;\I:J\-—N VIEW M M P COUNER SUE eoLT N\ INMGE MOUHE " T s ™ - J—
: | 3 T oA 4 - 7T STIFFEHERS (B} &Y RETETION ARMS, I'ﬂ"
I8 ATIGES, §7 SPACES AT =47 = 2787 .
it AT GATE A RETEMVIGH ARMS {1YP.) RE: SHEET § ’
! -
' v e
18] - bl

— REVEMTION ARM ANCIHON POINT

£\ ¥ 14 PRESRUNE MATE — 7
. ~

.Y

¥

56 .
\( GFS ¢
P

;-

=== X" THIUX, RIBOED PANEE

Er_
J OF 5

H"'I'J"‘(l"tl'_'l]" T

IY rejre oo

L) T T oY n
(B Il'—O'

et - i B o
[rej ro) e | e l ru’l o )5 {6
T L) 1 L) r T

]!"cl_r‘lr"!l_“u_u‘l*’u_u—n‘—w"u‘“‘_u""‘ul?q
HJ!lv‘Il-ﬂll!u":u [nr'Hrlnrlurlur!ln
¥ L i T ¥ ¥ 1 I

T

1507 10 CEMIER OF ARM

SYMETRICAL ARCUL G

ERTTARTY

SECTION:

24-07 WITER WALL 10 WIPER WALL

At -

4 OF AHCI R

CEMIER OF ARM [

A16™ RUNPER GASKET

1/A° SEALTILATE
{1 MER RIBAED PANEL)

XN 1B COUNTER ——,
SR STAINUESS STEFL BOLTS * \

27 RIBNED PANEL — -

A

\

o TR

Iy

A" 1A X 1/4" TRISSURE PLAYE

3ATXIT A CORINTER
SUHK STAIM ESS STEF, POA IS

/B DAILLED AHE TAPPER 10
RECTEVE /A" STAIMLESS Ot T
X 77X AT STRAVCTURAL
ALY AR

37 34" X 127 FRESSUME MATE AL

3167 FROTECTIVE|SASKET

YRK 1B CYRIER
SIME SIAINLESS HIFA RO TS

SFM. GASKET ——

/8" CLOSURE FLA
AT EACH END OF H
. FEL SECTION

§TX XX 1/8* RIDTE

e | — |

[
[

[

172"

-

XY XY
5|I'UEIURI\L
ALUM. ANGLE

’ =11 FRE'GU;!E MLATE

FMZFU'WIT‘E!WAI
— L

mlFlnmlllreak

Aulomgiic flovdgoles - ne people. i power]

Revolutionary Flood Control

CUSTOMER NAME WI'THHELD
240" x 6'-2"
'VEMICULAR GATE # ## #

FLOODBREAK SERIAL # A ###

\_ L - SCALK: AS NOTED GATE PLAN LAYOUT AND SECTION
" e o T .
e LI SECTION GG | | "5l CSECHON FF oeofiie O DhLE el
SO T e 140 TRk RE: ADDENDUM /A SHEEY: 20F7




By
d

83/18°

an

13
¥

E ]

ﬁ oF 5 54 o
——|-3-3 387 O 1INGE 56 B 7 r-r‘_:)
ALUFN, ANGLE — . {14} 57 % 2" X 1/8" RIBBED PANELS I J —
TINISLEED GRAD & ™~ BTSN N TIT1 _ \ _ HESHED G :
r;;l PRI ARD PAN SUPPORT TSI ]} — | . _ . @F _ ——
~ XY CHANNELVERICAL |+« |, ilevt CcONCREIE TS~ Le. I " NEW.CON| e (E
I . - A S V‘ T Paa A = - - B
41" CIANNEL HOMIZON 1AL - . AN 4 N .
e —

-

ol
)

EXISTING CONCREIE

CONTINUDUS DRAINAGE 1TROUGH ————

/

5

SECTION E-E

CEESED PUSIHION

a1

[ S —

Automolic Hoodyales - no peaple, ho powed

|

i

Iy A SCALE: 13/ = 19
FIERGAASS
DRAIN INLET GRAE
DOXIA ANG!.E—\FL ‘ — XYY ANGLE
. 70 TURE
. Ay PAM STRUCTURE = —
- i - . . / ‘ i _l%ﬁﬂ/ ALUMN, PAL
ERLN 5. — 3918 SECTION C-C
Ty i SCALE: § 2© = 1
o - 6.141"
- l[l I — | Ty TN
gq_‘|: lml' Y7 @ TIN \g$ ] e \ & of HINGE
S o5 N
"~ - r
PR N
R 3 pee HBXT L7 COUNTER
3 ”2.- lr, — / SUMK SFAINLESS STEEL BOALES
FRO lg[::l:\:f =— 2% 1/4" THESSIME FIATE
o LINGE DEFAIL A ,.,,,,_g_“,,,’é:“,‘\,*E\ % Uz ~
! SERUIC TURA, T
L7 e — AL o —— FI““ “ B reak CUSTOMER NAME WITHHELD
] — STRUCIIMAL T —— 24;_0u X 6'f2"
— e MU, AIGLE : . VEHICULAR GATE ##t#4#
. i vz o Fw DT = = Revolutionary Flood Control :
J[ = ALETHEL AN FLOODBREAK SERIAL # ##W#

SECl'ier o SCALE: AS NOTED GENERAL SECTIONS AND DETAILS
q0S fosTHL DRAWN BY: W DATE: 03-28-05
T RE: ADDENDUM /A SHEEN: A0F7




6-1 15/1i"

1

NIE

-Ell~

_JJ_UJ_UJJJ_LLUJ_ULUJJ_LUlITITI 11T I O HTTIEe-r

D2 GATE iUBlNG

\
S——S/16" FINET STICHWELD X 2.5" .

9977100

- \ LT AKIOR MRE ¥ J07 LITRI AN,

tos (N I Lys = | ~ SECTION D-D LONG @ 57 0.C., CENTER OW 2°X5” SEAMS. TYP. T X 14" TRESSURE TUNTE
: e £ _pn . - — !
— —— T & ANV ANLE SCALE: 1 /2" = 10§ TOR ADDITIONAL WE DS AT RETENTION ARMS, =
- Tur pawN 1o T 2T . SFE DETASLB. _ — YR YR
- e SIRUCTIMAL
- MU ANGIE
] ASKET =SS WAXI 47 @ COUNIER
- i) 51 EE| zxue SUNK SIADAESS STEFL POLTS
— & FRESSURE FLATE
- wl B2 o
z b@* O wal ey
- al w T —
- . 8 2yl smcivra
- ;’E MU, ANALE
~ S , . ? Sl [amm ran -~ /
=] |~ e s ormrsiinon T f 5 E V
i Pd . ——— -t R — T
- . =—A
Z Y 4
- o A1 emugen
Z L w g = =
- . 13 » A 6
- A - Y
] /\\ a7 —
— . U T—
| ¥ N I
[ o -
_ N rrr Uns‘sum:m E )
-] . R i .
- . E—— SECTION K-K
- = (YT 37 Ay o OPEH FOSTNON
— N TR LR e s PF=I
- “ol— e
_\ ] / { CRARY BLEY (RATE
Z §
. L ﬁz!ér‘w o
> = "y
B T || p N z
WEV] CONCAELT, I —— 1 N | il e il N LU R
FXPSATE (Ot CRENE A

— K1 RDUND BAR

—FloodBreak|-

CUSTOMER NAME WITHHELD

241‘_[):' X G"‘Z“
PSP -{Revolutionary Flood Control -
blc%tl t[‘gﬂml‘ =IC me“mmn' Aulemolic Flovedgales - wo people. nu powerl FLOCOBREAK SERIAL #  # ## 4
MR SCALE: AS NOTED - GENERAL SECT IONS AND DETAILS
DRAWN BY: Wi} DATE: 13-28-05
__ RE: ADDENDUM AN SHEET: 50F7




rl

© GASKET PRESSURE
BRACKET

SUALE: 1.5

— . TXS EXIRUSION

4+ FLATE SURROUND |

|ATTIT DEVICE HOUTHT DN

A"
4

e

IMUERSIVE OF GAE

| . %2 TURE LY BACK AS
] H ] ] - HECESTARLT 10 MOUMT
T LAICH BEVICE

SURFACE MOUNTED LATCH

SUME: 3" = 107

— qu -~

"y qUT SN

- _\ . T . oy
R 2
N e A2 O bt

T N AL ANCHOR MATERIAL T
S - o

= ANCHOR Euzvmuﬁﬁ ~J

2
7rg |

B BTy
T

— 5 5
=y -] —

3T WIGE MATE, TYT. Af
ML RETEHTION ARME.

SIMILAR AT FAK. _' g__v__<nr /

—
WELD TU 27X T, g - 7
EXIRITSIONS "—'il— X2 EACH SIDE (1YF) ——

PLAN OF ANCHOR @ GATE
PLAN OF ANCHOR @ PAN

m-)—"s'i—i I |
7z - . . r
Lh ai —t 4 ! J -

T

-

h ' -
. - -
LG WELD 1D 2 X 5 - el
EXIRUSIONS, EACH STE P :"
T EACH 2° ¥ 27 LEMIER OH | |
" SHEY & T

Fd
WEIN JO PAIF LAYE ne /

ML ARSI ii_
A 1/4 q1/4°
UF ARGOR ST = M o
BoLT MAIE

DETAIL B RFI ENIION ARM ANCIHIORS

—m— CUSTOMER NAME WITHHELD
Hﬂﬂllmmdli DAY X "
T — T VEHICULAR GATE ff ###
Revolutionary Flood Control
Auvlarulic fleodyuizg - no peopdc Bo powe g FLOOLBREAK SERIAL #  ####
SCALE: AS NOTED GENERAL SECTIONS AND DEFAILS
DRAWN BY: L Cwil DATE: . 03-28-05
RE: ADDENDUM /A SHEET: 6 0F 7




—/

/8"

~
11y

89TTI00

k. OF DRAIN . OF DRAIN t;

PAN AND DRAIN LAYOUT

- OF DRAIN

e i ] l:f—;f‘ _
= e —
'2:
~ é
L1l HIZlH BL2IR RIZIR 3] LIm:] E
: O
i— Sl o
l ‘. E’;
‘ i o
L-ila.a ?‘.n ' E.A ?a: L !’::-n L m! ™ L
S i | 1
5-6 3/1" 1'-8 5/6" 5'-6 34"

Avlomulle fteodyules - ne peaple. oo powedd

E=FioodBreal

--’-—’—'—'_'—Hu.‘_ﬁ-‘_\‘ .
Revolutionary Flood Control

CUSTOMER NAME WITHHELD
‘ 240" x 6'-2"
© VEHICULAR GATE # ## #

- FLOOUBREAK SERIAL #  #itE#

SCALE: AS NOTED

PAN PLAN LAYOUT AND SECTION

DRAWN BY: Wi
RE: ADDEHDUM /A

DATE: ‘ 03-2B-05

SHEET: 7UF7







GHewlio e
/o canT Frhrbl
B

i 2l

'7 A

rloodbreak is a flood barrisr that auto-
matically rises in times of flooding to

protect your property. It can be placed in

front of any opening and be designed for :
any flood water lavel.

Floodbreak resemblizss g hingad box that

Is recessad into the ground in front of

the opening. Because it is recessad, it

‘lays completely fiat to the surrounding

area, allowing unrestricted access at all
times, It has baen engineerad for exirame
icads. Example: Floodbrsak is able to with-
stand the weight of a fuily icaded truck
driving over itfThe top of the barrier can

be covered with almost any finish mat &=
rial, making it biend in with the

surrounding areas.

The greatest attribute of this productis
that the flood water makes it'work, Al
There is no human or elecirical

input neadad for this system to oparate.

lts operation is very simple.

The recessad box is atiached to the local
storm drainags sysiem, which allows

normal rain accumulation 1o simpty drain
away. When the storm drain systams

rave filled up, the box can no tonger

drain and water siarts ic accumulate,

As the watsar rises in the box, the buoy-

ancy of the lid starzs to lift the barrier,
Rubber flanges on the sides and at the
hinge prevent water from passing

around the barrier. Tha barrier will riss
with the water and will lowsr as the water
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' FLOOD BARRIER PROJECT LIST



Here is 2 list of some of our fiood barrier projects compieted {over § 5,000.00). If you need a compisie list of all

our projectyplease

Pro_iéct:
Address:

. Contractorn

Project:
Agdress:

Contractor:

Project:
Address:

Contractor

Project:
Address:

Contrastor:

Project:
Address:

Coniractor:

7077 Southwest 46th Street ¢ Miami o Florida + 33133
Phone (305) 663-9333 o C.C. 93BS00433

UA PROJECT LIST

www.floodbarrier.

({:fw@ AR SO 18T LRe v ‘,.-,g_)/

Unlimited Applications, Inc

-~

com

it me know. You will notice that our this fist shows & mix of new construction and
reirofits. Most of the contractors listed are well know and established.

. Williams & Sonoma

1035 Lincoin Road
Miami Beach, Fiorida

Fisher Davelopment
1485 Bayshore Drive
San Francisco, Caifornia

Portofino Retail Space

500 South Poinie Drive

. - e Ml eiale
~ ey fra slali
mamil Sezin, miona

stz
R o =

Fisher Davelopment
1485 Bayshare Drive
San Francisco, Caifornia

BeBe Clothes
15625 Linzoin Road
Wiiarmi Beach, Florida

Grodsn Stamp Construction
£5 N.W. 168th Strest
N. Miami Beach, Florida

Eazstview Hoizl

4516 Washingion Avenug

Miami Beach, Florids |

Grodan Stamp Construction
85 N.W. 158th Swraet
N. Miami Bsach, Florida

Poriofino Office Center
404 Washington Avenug
Miami Beach, riorida

Millar Solomon Construction
8451 N.W. 17th Strest
N. Miami, Fionda

Project:
Address:

Contractor

Project:
Address:

Contractor:

Project:

Address:

' Contractor

Project:
Address.

Contractor

Project:
Address:

Contraztor.

Pottery 2am
1045 Lincoin Read
Miami Beach, Florida

risher Development
1485 Bayshore Drive
San Francisco, Califomiz

Quittner Building
£32-543 Lincoln Road

H ‘ g i
WMiami Beach, Fiorids

Groden Stamp Construction
£5 N.W. 18Bth Strest
N, Miami Beach, Florida

Polo Sport
740 Cofliins Avanue
wMiami Beach, Fiorida

Groden Stamp Construciioh
85 N.W, 168th Street
N. Miami Beach, Floridz

Club Monaco Clothiers -
§24 Collins Avenus
Miami Beach, Floridz

Groden Stamp Construction
85 N.W. 158th Sirest
N, Miami Beach, Florida

711 Retall Space
711 Washington Avenus
Wiiami Beach, rlorida

Ragesa Znginsring
48 NW. 38 Sirest
hMiami, Florida

» Fax (305) 663-0663


http://www.floodbarrier.com

( /:- Johs SArmied L fN .r £ /

mua‘!l l ng-bnora Shop
Aatiress: 721 Coliins Avenue
NMiami Beach, Floride

ontractor: Spactrum Buiiders
' 1231 S.W. 132 Court
hiami, Fiorida

Project: tanley Mayers Clinic
Agdress: 1221 71st Strest
Miami Beach, Fiorida

Contrastor Pino-Fonticiella Consiruction
1140 W. Flagler Avenus
Wiami, Florida

Project: Ballet Vallet Parking & Shops
Address: 700 Biock Collins Avenue’
Miami Seach, Fiorigs

Contractor Goidman Properties
804 Ccean Drive
Miami Beach, Florida

Project:  -Aifon Road netai SanE
hddress: 1570 Afton Road
wMizmi Beach, Florida

Contractor: Art Construction Comparty
348 Graco Avenue
Coral Gables, Floricz

Froject: West Avaenue Parking Garags
Address; 1000 West Avenus
Miami Bzach, Florica

Contractor Whiting Tumer Construstion
1000 Corporate Drive
Fort Lauderdale, Fiorida

roject:  Biscayns Villags
Address; 1901 Biscayne Bivd,
Miami, rlorida
Contractor; Chase Construction
B481 N.W. 17th Strest
Miami, Florida

Project 2ayshorz Golfcourss
Address: 2500 Bayshore Drive
Miami Beach, Florida

Contrastor Tran Construciion
505 Linzoln Road
hiami Beach, Fiordia

Projest: Nathan Rainer Buiiding
Address: 1026-38 Lincoln Road
Miami Beach, Florida

Contractor: DA Construction
1551 NW. B2nd Avenus
wiiami, Florida 33126

Project: Amentrust Bank
Address: 447 £1st Avenue
Miami Beazh, Florids

Contractor Glace & Company _
1006 N. Federal Highway
Lake Worth, Florida

Project: Mutii-Use Buiiding
Address: 783 Coliins Aveanue
Miami Beach, Floride

Contractor; Goldrman Properties
~ 804 Ocean Drive
Miami Besach, Fionida
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Address: 475 41st Strest
WMiami Bzach, Florida

Contracicr Waas, Philiips, Adler

1400 N.w. 107th Avenue
Miami, Fiorida

.Project: Altantic Center

Address: 119 Washingion Avenus
Miami Beach, Florids
Contractor Butidt LS
407 Lincoin Rosd
Miami Beach, Florida

b,

-Project: Home Depat

Address: 4000 Rouie £ 4
Keens, Naw Hampshire

Contractor. R.L. Spencer
222 Highbridge Strest
Fayesttaville, North Caroiina

Project: Minute Man, Inc
Address: 804 5. Redding Road
Birmingham, Alabama

Contractor: Ol Zquipasment Company
555 South Avenus, #4
Birmingham, Alabama
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- ‘Pr’o_iéct: Rivartowne Country Club
Address: 8355 Rivertowns Road
Miount Pleasant, North Caroiina

Contractor: Centex Construction
3001 Riveriown Parkway
Mount Pleasant, North Caraiina

Project: The Shops At South Beach
-Address: 500 Collins Avenuse
-Miami Beach, Florida

Contractor: Suffolk Construction
515 N. Flagler Road
Wesi Paim Bsacsh, Florida,

Project:  The Rainer Buiding
Address: 1023-1C36 Lincoin Road
Miami Beach, Flonda

Contractor: Groden Stamp Construction
85 N.W, 168th Strest
N. Miami Beach, rloridza

Projéct: Reyves Del Sol
_ Address: 185 N.W. 13th Avenus
Miami, Florida

" Contractor Deiant Construction
7380 N.W. 77th Court
wMiiami, Flonda

Project: War Verieran's Fisld House

Address: 555 Route 855
Huntingion. Pennsylvania

Contractor Foois Anderson Construction
- 3cx 575
Huniington,

Project:  Levi Shop
- Addresgs: 8§23 Collins Avanus
Miami Beach, Fiorida

Contracior: Brodson Construction
167 NE 29th Sirest
Miami, Florida

Project:  Vip Honda
Address: Norin Plainfied, NJ
Downiown

Contractor: One Key Consiruction
Brooklyn, NY
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Project;r - Qutback Stzakhouss
Address: Cisarwaler Beach Road
Clearwater, Fiorida

Contractor: Venture Construction
15 N. ralkenberg Road,
‘Tampa, Fiorida '

Project:  The Cosmonpoiitan
Agdress: 122 Washington Avenus
Miami Beach, Flarica

Contractor: Sufiolk Construction
515 N. Fiagier Road ©
West Paim Beach, Floridz

Project: Summit Bricksll

Address: 1200 S. Miami Avenue
NMiami, Florda

Contractor; Bovis Lend Lease

1200 8. Miami Avanus
Miami, Florids

Project: Bailast Pointe Park
Address: 1500 interbay Drive
Tampsg, rlorida ’

Contractor: Lz Chase Construciion
1025 Cak Avenue
Tampe, Fioride

Project: The Solarz Spa & Rasont

"Address: 8801 Collins Avenus

Miami Beach, Florida

Contractor Welbro Construction
800 Trafaigar Court
Oriando, Floridz

Project: Mary Brickell Villags
Address:  South iMiami Ave,
2nd Strest, Miami

Contractor: Bovis Lend Lease
1200 5. Miami Avenus
Miami, Florida

Project:-  MsatOnsz
Address: 100 Biscavnz Blvd.
Downiown Miami

Contractor: Suffolk Consiruciion
515 N. Flagler Road
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Project: Il Lugano
Address: 233 NE 32nd Avenus
Fort Lauderdale, Fl. 33308

Contractor Moss and Associatas.
228 S 12th Avenue
Ft. Lauderdale, FL 22301

Project: The Meridian
Address: 2000 Meridian Ave,
- Miami Beach, FL 33138

Contractor: Kauffman Lynn
. 2151 N.W. Boca Raton Bivd,
‘Suite 100
Boca Raton, FI 33431

Project: Seyboid Pointe Condominum
816 N.W. 11th Strest

~ Contractor: Deiant Constméiion
7380 N.W. 77th Court

Migmi, Florida 23185

Project: Saaz Forest Beach Club
Adcdress: Exercise Room-
- New Bort Richie, Florida 34852

Contractor: Quality Reconstruction
5800 Saa Farest Drive
New Port Richie, Fiorida 34852

Wast Paim Beach, Flonda

Project:  Telsfutura Television Staion””
Adc#ress: 145 NW 89th Place
Miami, Fl. 33168

Contractor: J.E Gamas
4241 Paim Lans
Miami, Flonda 33147-3343

Project: Brac informatics Centrs
Address: 2100 island Drive .
Cayman Brac, Cayman isiands

Contractor: Brac Informatics Centre
2100 Istand Drive
Cayman Brac, Cayman !siands

Project: - Digital Process Canter
13525 N.W. 25th Sirast
Miami, Fi 33185

Contractor; ). Gamas

o



