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Office of "
The City Attorney
City of San Diego

MEMORANDUM
MS 59

(619) 236-6220

DATE: September 13, 2007
- TO: City Clerk
FROM: City Attomey

SUBJECT: TItem 150 of the September 10, 2007 City Council Meeting
Amendments to the Tobacco Retailer Ordinance (O-2007-128 REV )

On September 10, 2007, the City Council voted unanimously to approve the Tobacco Retailer
Ordinance (O-2007-128). Dunng Council deliberations, a motion was made and passed to
include two amendments to the ordinance. Neither amendment changes the substance of the
ordinance. The revised sections are summarized below by the source of the changes. The revised
language to those sections 1s underlined.

L.

As proposed by the City Attorney, an amendment to section 33.4501 includes an additional
sentence reiterating that the permit fee will be used to cover the costs of enforcing the ordinance.
Section 33.4501 shouid now read as follows:

§33.4501 Purpose and Intent

It 1s the purpose and intent of this Division to provide for local regulation of
tobacco retail businesses by requiring police permits. The intent is to discourage
violations of faw prohibiting the sale or distribution of tobacco products to minors
~to protect their health, welfare, and safety. It is also the intent that all costs
associated with the administration and enforcement of this Division be borne by
tobacco retatler applicants and permittees. It 1s further the intent that recoveries
hereunder shall be used to pay the costs of enforcement of this Division.
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II.

Councilmember Maienschein offered an amendment to section 33.4518, clarifying the
mandatory annual reporting to the Committee on Public Safety and Neighborhood Services.
Councilmember Maienschein’s amendment ensures transparency in the administration and
enforcement of this ordinance. Section 33.4518 should now read as follows:

§33.4518 Reporting
The Chief of Police shall, on a yearly basis or as requested by the Public Safety
and Neighborhood Services Commuittee, report to the Public Safety and

Neighborhood Services Committee the following information:

(a) A summary of activity related to the administration and enforcement of
this Division, including:

(1) Number of violations,

(23 Number and amount of fines,

(3) Number and tvpe of penalties,

4 How the fine revenues are being used, and
5) Detailing the program budget; and

(b) An accounting of all funds received and used for the administration and
- enforcement of this Division; and

{c) The estimated rate of illegal sales of tobacco products to minors within the
City of San Diego.

Attached are the revised ordinance and digest. Please add these documents to the record for this
item prior to the hearing to adopt the ordinance. This ordinance is scheduled to be adopted on
Tuesday, September 25, 2007. If you have any questions regarding this matter, please contact
this office directly:. '

MICHAEL J. AGUIRRE, City Attorney
ay Prda g I mon
Linda L. Peter

Deputy City Attormey

LLP
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CITY ATTORNEY DIGEST

ORDINANCE NUMBER O- (NEW SERIES)

DATE OF FINAL PASSAGE

EFFECTIVE DATE

AN ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF
THE SAN DIEGO MUNICIPAL CODE BY ADDING DIVISION
45, SECTIONS 33.4501 TO 33.4518, TITLED “PERMITS FOR
TOBACCO PRODUCT SALES,” RELATING TO
REQUIREMENTS FOR PERMITS FOR TOBACCO PRODUCT
SALES

This ordinance amends the Municipal Code by adding Division 45, Sections 33.4501 to
33.4518, relating to requirements for permits for tobacco product sales. State Assembly Bill 71,
codified in California Business and Professions Code section 22971.3, created a state licensing
program for the sale of tobacco products, and authorizes local governments to adopt their own
ordinances to provide for the suspension or revocation of a local license for any violation of a
state tobacco control law.

This ordinance provides for local regulation of tobacco retail businesses by requiring
police permits. The intent is to discourage violations of law prohibiting the sale or distribution of
tobacco products to minors to protect their health, welfare, and safety. It is also the intent that all
costs associated with the administration and enforcement of this Division be borne by tobacco
retailer applicants and permittees. It is further the intent that recoveries hereunder shall be used
to pay the costs of enforcement of this Division.

This ordinance contains a notice that a full reading of this ordinance is dispensed with
prior to passage, since a written copy was made available to the City Council and the public prior

to the day of its passage.
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. This ordinance shall take effect and be in force on the one hundred and eightieth day
from and after its final passage.
A complete copy of the ordinance is available for inspection in the Office of the City
Clerk of the City of San Diego, 2nd Floor, City Administration Building, 202 C Street, San

Diego, CA 92101.

LLP

03/23/07

09/11/07 REV.
09/13/07 COR.COPY
Or.Dept:Police
0-2007-128
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ORDINANCE NUMBER O- (NEW SERIES)

DATE OF FINAL PASSAGE

AN ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF
THE SAN DIEGO MUNICIPAL CODE BY ADDING DIVISION
45, SECTIONS 33.4501 TO 33.4518, TITLED “PERMITS FOR
TOBACCO PRODUCT SALES,” RELATING TO
REQUIREMENTS FOR PERMITS FOR TOBACCO PRODUCT
SALES

WHEREAS, according to the National Institutes of Health, minors face social,
psychological, and educational challenges, exposing them to various risk factors for drug abuse,

including the underage use of legal drugs like tobacco; and

WHEREAS, minors who use tobacco products face profound consequences, including
illness, cancer, addiction, increased drug use, poor school performance, and a host of other

similar maladies; and

WHEREAS, according to the American Cancer Society, nearly all first use of tobacco
products by minors occurs before high school graduation, and if such use is curtailed, then

minors are likely to not use tobacco at all; and

WHEREAS, state law (Penal Code section 308) prohibits the sale or furnishing of
cigarettes, tobacco products and smoking paraphernalia to minors, as well as the purchase,

receipt, or possession of tobacco products to minors; and

WHEREAS, state law requires tobacco retailers to check the identification of tobacco

purchasers who reasonably appear to be under 18 years of age (Business and Professions Code
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section 22956) and provides procedures for onsite sting inspections of tobacco retailers using

persons under 18 years of age (Business and Professions Code section 22952); and

WHEREAS, despite these restrictions, minors continue to obtain cigarettes and other

tobacco products at alarming rates; and

WHEREAS, a 2004 purchase survey by the American Lung Association of San Diego
and Imperial Counties showed that 43.6 percent of 264 stores surveyed in the City of San Diego

sell cigarettes to minors; and

WHEREAS, the City Council of the City of San Diego has a substantial interest in
promoting compliance with state law prohibiting the sale of cigarettes and tobacco products to
minors; promoting compliance with federal, state, and local laws intended to discourage the
purchase of tobacco products by minors; and in protecting children from being lured into illegal

activity through the misconduct of adults; and

WHEREAS, the California courts in cases such as Cohen v. Board of Supervisors, 40
Cal. 3d 277 (1985) and Bravo Vending v. City of Mirage, 16 Cal. App. 4™ 383 (1993), have
affirmed the power of local governments to regulate business activity in order to discourage

violations of the law; and

WHEREAS, state law {Health and Safety Code section 11364.7) authorizes revocation of
a business license if a person possesses with intent to furnish drug paraphernalia, knowing, or
under circumstances where one reasonably should know, that it will be used to inject, ingest,

inhale, or otherwise introduce into the human body a controlied substance; and

WHEREAS, State Assembly Bill 71, chaptered on October 12, 2003, (Business and

Professions Code section 22971.3) created a state licensing program for the sale of tobacco
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. products and authorizes local governments to adopt their own ordinances to provide for the

suspension or revocation of a local license for any violation of a state tobacco control law;

WHEREAS, the City Council of the City of San Diego finds and declares that the

purpose of the ordinance is:

(D To regulate tobacco retail businesses by requiring police permits; and

(2) To discourage violations of law which prohibit or discourage the sale or

distribution of tobacco products to minors; and

(3) To protect the health, welfare, and safety of minors; NOW, THEREFORE,

BE IT ORDAINED, by the Council of the City of San Diego, as follows:

Section 1. That Chapter 3, Article 3, of the San Diego Municipal Code be and is

hereby amended by adding Division 45, Sections 33.4501 through 33.4518, titled

§33.4501

§33.4502

“Permits for Tobacco Product Sales,” to read as follows:

Purpose and Intent

It is the purpose and intent of this Division to provide for local regulation
of tobacco retail businesses by requiring police permits. The intent is to
discourage violations of law prohibiting the sale or distribution of tobacco
products to minors to protect their health, welfare, and safety. It is also the
intent that all costs associated with the administration and enforcement of
this Division be borne by tobacco retailer applicants and permittees. It is
further the intent that recoveries hereunder shall be used to pay the costs
of enforcement of this Division.

Definitions

Except as otherwise provided, for purposes of this Division:
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“Person” has the same meaning as used in Section 11.0210.

“Police permit” has the same meaning as used in Municipal Code section
33.0201. For purposes of this Divis?on, the City Treasurer may endorse a
business tax certificate with “Tobacco Retailer Endorsement” indicating a
police permit to operate as a tobacco retailer has been issued.

“Tobacco products” means any substance containing tobacco leaf,
including, but not limited to, cigarettes, pipe tobacco, snuff, chewing
tobacco, dipping tobacco, or any other preparation of tobacco.

“Tobacco rerailer” means any person who owns or operates, in whole or
in part, a business for profit or not for profit who engages in tobacco
retailing.

“Tobacco retailing” means selling, offering for sale, or offering to
exchange for any form of consideration, tobacco, tobacco products or
tobacco paraphemalia.

“Tobacco retailer endorsement” shall have the same meaning as “Police
Permit” except that it may also be issued by the City Treasurer.

Police Permit Required for Tobacco Retailer
(a) It is unlawful for any person to operate as a tobacco retailer

without a police permit.

(b) It is unlawful for any person to engage in tobacco retailing unless

the owner or operator has been issued a police permit to operate as

a tobacco retailer at that location,
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(d)

(e)

(0-2007-128 REV)

A tobacco retailer shall obtain a separate police permit for each
fixed location frém which he or she engages in fobacco retailing.
No police permit shall be issued for any person operating as a
tobacco retailer at any location other than a fixed location.

This section does not apply to sales or exchanges not made to the

public.

Enforcement Authority

(a)

(b)

The administration and enforcement of this Division shall be
divided between the City Treasurer and the Chief of Police.

Subject to approval from the Chief of Police, the City Treasurer
shall be responsible for accepting applications for a police permit
to operate as a tobacco retailer, and for issuing the permit by
endorsing the applicant’s business tax certificate to indicate that a
police permit has been issued authorizing the permittee to operate a
tobacco retailing business. The Chief of Police shall be responsible
for determining the fitness of applicants for a police permit to
operate as a tobacco retailer, investigating any violations of this
Division, and for taking administrative action against any police
permit issued under this Division,

The City Treasurer shall accept an application to operate as a
tobacco retailer and, subject to approval from the Chief of Police,
endorse a tobacco retailer 's business tax certificate with “Tobacco
Retailer Endorsement,” indicating a police permit to operate as a

tobacco retailer has been issued.
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~ Any information provided to or gathered by the City Treasurer

under this Division shall also be shared with and made available to

the Chief of Police.

§33.4505 Tobacco Retailer Permit Application Contents

(a)

Each applicant for a police permit to operate as a tobacco retailer

shall furnish the following information to the City Treasurer:

(1)

2

(3)

(4)

(3)

(6)

(7

(8)
&)

The full true name and any other names ever used by the
applicant.

The current residential address and telephone number of the
applicant.

The address of the proposed tobacco retailer business
location.

Each residential address of the applicant for the five years
immediately preceding the date of the application, and the
inclusive dates of each address.

All fictitious business names ever used by applicant and the
respective addresses of those buﬁinesses.

Written proof that the applicant is at least eighteen years of
age.

A valid social security number.

Applicant's height, weight, and color of eyes and hair.
Photographs of the applicant as specified by the Chief of

Police.
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(10)

(11)

(12)

(13)

(14)

(15}

(O-2007-128 REV.)

Applicant's business, occupation, and employment history
for the five years immediately preceding the date of
application, including addresses and dates of employment.
Whether the applicant has ever had any license or permit
issued by any agency or board, or any city, county, state or
federal agency suspended or revoked, or has had any
professional or vocational ficense or permit suspended or
revoked within five years immediately preceding the
application, and the reason for the suspension or
revocation.

All criminal convictions, including those dismissed
pursuant to Penal Code section 1203 .4, except traffic
infractions, and a statement of the dates and places of such
CONVICHONS.

The name and address of the current owner and lessor of
the real property upon which the proposed tobacco
retailing business is to be conducted, and a copy of the
lease or rental agreement.

All business tax certificates.

Information regarding /icenses required under the
“Cigarette and Tobacco Products Licensing Act of 2003,”
found in Business and Professions Code sections 22970, et

seq., including, but not limited to, copies of applications for
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licenses, licenses issued, and any documentation regarding
the reasons for the denial of such license.

Such other identification and information, including
fingerprints, as may be required in order to discover the
truth of the matters herein specified as required to be set

forth in the application.

In addition to the information required by Municipal Code section

33.4505(a), an applicant for a tobacco retailing permit shall

furnish the following information to the City Treasurer:

(1)

2)

(3)

[f the applicant is a corporation, the name of the
corporation exactly as shown in its Articles of
Incorporation or Charter, together with the state and date of
incorporation, and names and residential addresses of each
of its current officers and directors, and of each stockholder
holding more than 25 percent of the stock of the
corporation;

If the applicant is a partnership, the name and residential
address of each of the partners, including limited partners;
If the applicant is a limited partnership, a copy of the
limited partnership's certificate of limited partnership as

filed with the County Clerk;
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§33.4507

(O-2007-128 REV))

4) [f one or more of the limited partners is a corporation, the
applicant shall provide the information about that partner
required by Municipal Code section 33.4505(b)(1);

(5) If the applicant is a corporation or partnership, the name of
the responsible managing officer.

© An applicant for a police permit to operate as a tobacco retailer
shall submit a signed declaration certifying that he or she has not
been cbnvicted of or faced administrative action based on
violations of the offenses listed in Municipal Code section

33.4510.

Corporate Officers and Partners Deemed Applicants

Each corporate officer or partner of a tobacco retailing business is deemed
an applicant and each shall provide the information required in Municipal
Code section 33.4505.

Designation of Responsible Managing Officer, Signature on
Applications

An applicant that is a corporation or partnership shall designate one of its
officers or general partners to act as its responsible managing officer. The
responsible managing officer may complete and sign all applications on

behalf of the corporate officers and partners.
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§33.4509

§33.4510
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Proof of State Licenses, Permits, and Certifications Required Before
Issuance of Tobacco Retailer Permit

In addition to the requirements of Municipal Code section 33.4505, any
person desiring a police permit to operate as a tobacco retailer shall
furnish to the City Treasurer copies of all state licenses, permits, and
certifications related to the sale of tobacco products and alcoholic
beverages at the fixed location of the proposed tobacco retailing business.
Investigation Prior to Issuance of Tobacco Retailer Permit
(a) The Chief of Police, or other designated official, shall make an
investigation as may be deemed sufficient as stated in Municipal
Code section 33.0301 to determine an applicant's fitness to operate
as a tobacco retailer. The Chief of Police shall have authority to
grant or deny a police permit, and to determine whether to take
administrative action against a pofice permit under this Division.
(b) An investigation for a permit to operate as a fobacco retailer shall
be conducted as prescribed in Municipal Code sections 33.0302,
33.0303(a), 33.0304,733.0306, 33.0307, 33.0308, 33.0309,
33.0310, 33.0311, 33.0312, and 33.0313.
Grounds for Denial of Tobacco Retailer Permit
In addition to the grounds for denial stated in Municipal Code section
33.0305(a)-(f), an app]icat{on for a police permit to operate as a tobacco
retailer shall be denied for any of the following reasons: The applicant
has within five years immediately preceding the date of the filing of the

application been convicted of, suffered any civil penalty, or faced
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§33.4512
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administrative action against any type of license for violations of any
tobacco control law, including, but not limited to, the following offenses:
Penal Code section 308, Business and Professions Code sections 22950, et
seq. {“Stop Tobacco Access to Kids Enforcement Act” or the “STAKE
Act”), Business and Professions Code sections 22970, et seq. (“Cigarette
and Tobacco Products Licensing Act of 2003"), or a charge of violating a
lesser-included or lesser-related offense including, but not limited to,
Penal Code section 415, in satisfaction of, or as a substitute for, an original
charge of any of the offenses listed in this section.

Right to Appeal Denial of Tobacco Retailer Permit

Any applicant denied a permit to operate as a tobacco retailer shall be
afforded an appeal as prescribed in Municipal Code sections 33.0501,
33.0502, 33.0503, 33.0504, 33.0505, and 33.0508.

Permit Fees

(a) All costs associated with administration and enforcement of this
Division including, but not limited to, investigating permit
applications, processing permit applications, inspecting,
regulating, and enforcing this Division, and providing for appeals,
shall be borne by applicants and permittees. The Mayor shall
assess a fee for a police permit to operate as a tobacco retfailer
according to the schedule set in the City Clerk’s Composite Rate
Book. Fees will be reviewed annually.

(b) A permit issued under this Division shall be valid for a period of

one year from the date of issuance.
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. §33.4513 Tobacco Retailer Operating Requirements

(a)

(b)

(c)

(d)

A tobacco retailer shall keep and post his or her police permii,
issued under this Division, in the manner prescribed in Municipal
Code sections 33.0105(a) and (c). This subsection is regulatory
only.

Tobacco retailers shall not allow, at any location for which they
have a police permit to operate as a robacco retailer, a violation of
any tobacco control law including, but not limited to, the offenses
listed in Municipal Code section 33.4510. Tobacco retailers shall
be responsible for the acts of others who violate tobacco control
laws at any location for which the tobacco retailer possesses a
police permit to operate as a tobacco retailer. This subsection is
regulatory only.

A tobacco retailer shall display in a conspicuous and prominent
location near tobacco products, information, in a manner
established by the Chief of Police, on how to report violations of
tobacco control laws including, but not limited to, reporting sales
of tobacco products to minors, to the Chief of Police.

Clerks who transact tobacco products sales in tobacco retailer
establishments shall themselves be the minimum legal age to
purchase tobacco products (currently 18 years of age). This

subsection 1s regulatory only.
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§33.4515
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(e) Tobacco retailers shall check the age of purchasers of tobacco
products who reasonably appear to be under the age of 27. This
subsection is regulatory only.

Penalties and Regulatory Action

.(a) All penalties and regulatory action related to a pofice permir i1ssued
to operate as a fobacco retailer shall be conducted as prescribed 1n
Municipal Code sections 33.0401 to 33.0406.

(b) If a police permit issued under this Division is suspended or
revoked, the permittee shall post, consistent with section
33.4513(a), written notice of such revocation for the duration of
the suspension or revocation with their business tax certificate
showing a tebacco retailer endorsement.

(c) If a police permit issued under this Division is suspended or
revoked, all tobacco products and tobacco paraphemalia shall be
removed from public view for the duration of the suspension or
revocation.

Additional Penalties

Pursuant to Health and Safety Code section 11364.7, a business license

shall be revoked it a person possesses with intent to furnish drug

paraphernalia, knowing, or under circumstances where one reasonably
should know, that it will be used to inject, ingest, inhale, or otherwise

introduce into the human body a controlled substance.
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Tobacco Retailer Permit Not Transferable

A police permit issued under this Division is not transferable.
Grandfather Clause

Notwithstanding Section 33.4510, convictions for offenses listed in
Section 33.4510 shall not be used to deny an application for a police
permir under this Division if the date of the conviction was prior to the
passage of this Division.

Reporting

The Chief of Police shall, on a yearly basis or as requested by the Public
Safety and Neighborhood Services Committee, report to the Public Safety

and Neighborhood Services Committee the following information:

(a) A summary of activity related to the administration and
enforcement of this Division, including:
(1 Number of violations,
2) Number and amount of fines,
(3) Number and type of penalties,
(4) How the fine revenues are being used, and
(5) Detailing the program budget; and
(b) An accounting of all funds received and used for the administration
and enforcement of this Division; and
(©) The estimated rate of illegal sales of robacco products to minors

within the City of San Diego.
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. Section 2. That a full reading of this ordinance is dispensed with prior to passage, a
written copy having been available to the City Council and the public prior to the day of its
passage.

Section 3. This ordinance shall take effect and be in force on the one hundred and

eightieth day from and after its final passage.

APPROVED: MICHAEL J. AGUIRRE, City Attorney

: PO o N
A / LUt ~
By L(/L) ’ AN
Michael J. Aguirre ~
City Attorney

LLP

. 03/23/07
09/11/07 REV.
09/13/07 COR.COPY
Or.Dept:Police

0-2007-128
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| hereby certify that the foregoing Ordinance was passed by the Council of the City of San
Diego, at this meeting of .

ELIZABETH S. MALAND
City Clerk

By
Deputy City Clerk

Approved:

(date) JERRY SANDERS, Mayor

Vetoed:

(date) JERRY SANDERS, Mayor

-PAGE 16 OF l6-



000007 - 50

COMMITTEE ACTION SHEET 9/25

COUNCIL DOCKET OF Sewt 1o wecl

¥

__Ij_SuppIementaL___Adoption__lz]kConsent_D_Unanimous_Consent

R-

QO - 2006-161 Version C

R_ules.Committee.Consultant-Review.-

Proposed Tobacco Retailer Ordinance Version C

' X Reviewed [] Initiated By PS&NS  On7/12/06 liem No. 3

RECOMMENDATION TO;

Forward this item to the full City Council without a recommendation subject to anaiysis by the Independent Budget
Analyst and the City Atiorney, working with stakeholders, to incorporate the issues raised.

NOTE: Ordinance version D, prepared by the City Attorney in response to the Committee's
referral and questions, has neither been reviewed nor opined on by the Committee.

VOTED YEA: Maienschein, Faulconer, Young, Hueso
VOTED NAY:

NOT PRESENT:

CITY CLERK: Please reference the following reports on the City Council Docket:
REPORT TO THE CITY COUNCIL NO.
COUNCIL COMMITTEE CONSULTANT ANALYSIS NO.

OTHER:

City Attorney's June 29, 2006, report; Molly Bowman's July 12, 2008, e-mail; and Auday P. Arabo, Esq.'s July
12, 2008, letter ,

COUNCIL COMMITTEE CONSULTANT —“:[‘VQ"' Q‘l LALAe)
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‘ 000009 , : OFFICE OF o
1200 THIRD AVENUE, SUITE 1620
THE CITY ATTORNEY SAN DIEGO, CALIFORNIA 921014178
CITY OF SAN DIEGO TELEPHONE (61%) 236-6220

FAX (619) 236-7215

Michael-I-Axzuine

CITY ATTORNEY

June 29, 2006

REPORT TO THE COMMITTEE ON PUBLIC
SAFETY AND NEIGHBORHOOD SERVICES

- TOBACCO RETAILER ORDINANCE

References:  Manager’s Report to the Committee on Public Safety and Neighborhood Services,
dated April 7, 2005, “Proposed Police Permit for Tobacco Sales in San Diego,”
report number 05-091, with attachments

City Attorney Report to the Committce on Public Safety and Neighborhood
Services, dated April 7, 2005, “Tobacco Ordinance,” with attachments

City Attorney Suppiemental Repori o the Committee on Public Saflety and
Neighborhood Services, dated April 8, 2005, “Proposed Tobacco Retailer
Ordinance,” with attached Draft Ordinance *“Version B”

REQUESTED ACTION

APPROVE PROPOSED TOBACCO RETAILER ORDINANCE VERSION C--AN
ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF THE SAN DIEGO MUNICIPAL
CODE BY ADDING DIVISION 45, SECTIONS 33.4501 TO 33.4519, TITLED “PERMITS
FOR TOBACCO PRODUCT SALES,” RELATING TO REQUIREMENTS FOR PERMITS
FOR TOBACCO PRODUCT SALES '

INTRODUCTION

The sale of tobacco products to minors is a public health and safety concern. In 2004, the
American Lung Association of San Diego and Imperial Counties conducted a purchase survey of
264 stores in the City of San Diego. The survey found that 43.6 % of the stores sold cigarettes to
minors who attempted to make a purchase. Current state laws prohibit the sale of tobacco
products to minors (Penal Code section 308), require retailers to check the identification of
tobacco purchasers who appear to be under the age of 18 (Business and Professions Code section
22956), and authorize onsite sting inspections of tobacco retailers using persons under the age of
18 (Business and Professions Code section 22952). Nonetheless, the state legislature felt more
could be done. '
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REPORT TO THE COMMITTEE ON -2- _ June 29, 2006
PUBLIC SAFETY AND

In 2003, the California Cigarette and Tobacco Products Licensing Act (AB 71) was
passed, establishing a state-wide licensing requirement for the sale of tobacco products. AB 71,
codified in Business and Professions Code section 22971.3, also authorized local jurtsdictions to
enact their own tobacco control laws. That statute states, “Nothing in this division preempts or
supersedes any local tobacco control law other than those related to the collection of state taxes.
Local licensing laws may provide for the suspension or revocatlon of the local license for any
violation of a state tobacco contro] law.”

In response to AB 71, in 2004, the Public Safety and Neighborhood Services Committee
[“the Committee™] met to discuss a proposed local ordinance. The local ordinance would require
all tobacco retailers in the City of San Diego to possess a police permit for the sale of tobacco
products. The intent of the ordinance was to discourage the sale of tobacco products to minors to
protect their health, welfare, and safety. A violator of the ordinance would risk suspension or
revocation of his or her tobacco retailer permit.

The American Lung Association found that tobacco retail licensing ordinances, when
coupled with enforcement, is an effective tool. In March 2006, communities throughout the state
reported dramatic decreases in tobacco sales to minors after enacting their ordinances. For
example, in Berkeley, rates dropped from 38 percent to 14 percent; in Contra Costa County, rates
dropped from 37 percent to 7 percent; in Pasadena, rates dropped from 19 percent to 5 percent; in
the City of Sacramento, rates dropped from 27 percent to 7 percent; and in the City of San Luis
Obispo, rates dropped from 17 percent to 2 percent.

In April 2005, the Committee was presented with two versions of a proposed Tobacco
Retailer Ordinance (O-2005-65-DRAFT and 0-2005-65-DRAFT-Version B). The proposed
ordinances were the result of numerous meetings with various stakeholders, including members
of the community, law enforcement, health advocates, and local retailers, The draft ordinances
were identical except that Version B included language for mandatory inspections of tobacco
retail establishments. Version B added a subdivision (c) to Section 33.4512 and stated, “To
insure [sic] compliance with this Division, the Chief of Police shall be required to inspect at least
20 percent of tobacco retailers per year.” Neither ordinance received enough support from the
Committee to advance it to the City Council.

DISCUSSION

The City Attorney believes it is important to have a local ordinance that complements and
supplements existing state laws. The City Attomey’s Office is proposing a revised version of the
ordinance, designated Draft C. Draft C reflects the original proposed draft ordinance of last year
in that it does not require mandatory police inspections of tobacco retail establishments.
Similarly, it is intended that permit fees will cover all costs associated with administration and
enforcement of the ordinance. However, the previously proposed permit fee of $30 is now
insufficient because the city can no longer rely on tobacco settlement funds to offset costs
associated with this ordinance. It is cutrently estimated that a permit fee of $100 is reasonable
and realistic, and 1s still well below the average annual permit fee of $247.50, based on 16
jurisdictions that have similar ordinances.
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REPORT TO THE COMMITTEE ON -3- June 29, 2006
PUBLIC SAFETY AND

Finally, Draft C specifically includes by incorporation state law authorizing the
suspension or revocation of a police permit if a retailer also sells drug paraphernalia. Section
33.4515 of proposed ordinance Draft C states, “Pursuant to Health and Safety Code section
11364.7, a business license may be revoked if a person possesses with intent to furnish drug
paraphernalia, knowing, or under circumstances where one reasonably should know, that it will
be used to inject, ingest, inhale, or otherwise introduce into the human body a controlled
substance.” -

CONCLUSION
Attached is proposed ordinance Draft C for your consideration. The City Attorney’s
Office recognizes it cannot satisfy the needs of all stakeholders. However, the ordinance is a step

in the right direction given the need to do something rather than maintain the status quo.

Respectfully submitted,

LLP
Attachments
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N— City_of.San Diego, 202.C. Sireet, 120 Eloor

San Diego, CA 92101

Your fFamz’ InThe I ndustry

BOARD OF DIRECTORS

OFFICERS

Basil Raflo, Chairman
Marker To Market

Ramzi Murad, Secretary

A Mart

Amad Attisha, Treasurer
Mission Gorge Arce

Basil Zetouna, Past Chairman
Pat's Liquor

REeTATL DIRECTORS
Doug Dallo

Dallo Enterprises
Nashat Damman

Lakes Market & Deli
Duraid Hallak
Washington Market
Tom Hannawa

San Ysidro Market & Deli
Mark Kassab
SuperMercado Murphy's
Tony Konja

Keg N Bottle Inc.

San Tran

Vien Dong IV Supermarkets, inc.

Dear Chairman Maienschein and Honorable Committee Members:

On behalf of the California Independent Grocers and Convenience Stores (IGCS), the
largest not-profit independent grocers trade association in the State of California, we must
respectfully oppose the proposed tobacco permitting ordinance, which would create yet
another licensing scheme and additionally unnecessary annual fees for retailers.

Itlegal sales of tobacco products to minors is a very serious concern and that is why our
association was the only association in the entire state to support legislation (AB 71)
creating a state run tobacco licensing scheme. AB 71 became law on January 1, 2004 and
has been enforcing its provisions through the State Board of Equalization. Some retailers
have already received 30-day suspension of their state tobacco license because of AB 71,
which provides for tobaeco licensing and fines and penalties in order to stop the illegal
sales of tobacco products by some unscrupulous so-called businesses.

The State of Caliifornia aiready licenses all tobacco retailers via AB 71 in a more than
adequate manner and the penalty structure that currently exists for those who sell tobacco

SUPPLIER DIRECTORS
Scott Blackburn

Brown Formar

Jim Conrady

Coors Brewing Company
Mike R. Dabasinskas
Furure Brands

Eric Q. Frey

R.J. Reynolds Tobacco Co.
Lance Hastings

Miller Brewing Company
John Kennedy

FPepsi

Vicky Mann .
The Wrigley Company
Tim Tucker
Anheusenr-Busch, Inc.
John Wilder

Coca Cola

EMERITUS DIRECTORS
Samir Salem

Ace Liguor

Naseem Salem

Big Ben Market

Mike Mansour Oram
Guarden Farms Market
Saad Hirmez

Apple Tree Supermarket
Salah Salem

Ranch House Liguor

PRESIDENT/CEO
Auday Arabo, Esq.

to minors 1s in place and is effective. This bill also required all tobacco retailers to pay a
$100 fee for the tobacco license.

IGCS has endorsed many of our members actively participate in the WeCard program (a
nationally recognized anti-youth program) and strongly advocate for full adherence to the
STAKE Act, which provides civil penalties of up to $6,000 to anyone found to have sold
tobacco products to a minor, Tobacco licensing should be left to the state and we should
not overburden the San Diego Police Department with another task and duplicate state
efforts.

When you consider all the law that are already on the books governing tobacco sales to
minors. from the criminal realm, Penal Code 308 which is a misdemeanor, to the Stake
Actto AB 71, it is clear that.a local ordinance which further licenses and penalizing all
retailers is duplicative, unwarranted and further burdens the hundreds of legitimate
businesses who abide by the law. Furthermore, we should not unnecessarily burden our
local law enforcement with another task considering our budget shortfall.

We respectfully request that you oppose any proposed local tobacco licensing ordinance.
We ask that you allow the recently passed state law (AB 71) to run its course and spare
small business from yet another illegitimate “tax.”

Thank you for your time and attention to this request. We gladly welcome the opportunity
to answer any questions you my have on this issue. For the reasons stated above,
California IGCS respectfully opposes the proposed tobacco ordinance.

Sincerely,
Auday P. Arabo, Esq.
President & CEO
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Summary Of Tobacco Laws Cmntrélﬂimg
Tobaceo Sales And Distribution To ifiimors

SALES TO MINGRS
Fenal Code Section 308 (Added in 1891; last amended in 1990)

/M It is undewiul 1o knowingly sell, give, or in a1y way furnish cigarettes or tobacco procucts 1o
persons under 18 years of age. In the case of f vending machines, the person who suthotizes the
nstaliadon or placement of a tobacco vending machine is lizbie for any sale to & minor.

El Each offense is subject te either criminal action as a misdemeznor or to civil acdon, punishable
by a fne of $200 for the first offense, $500 for the second offense, and §1,000 for the taird
offense,

& A minor who purchases or reccives any tobacco products may be punished b}' a fine ¢f 380 or
25 hours of community service.

& Businesses that scll tobacco products must keep a copy of Penal Code § 308 conspicvously
posted. The Secretary of State provides copies of Penal Code § 308 upon request.

i Any business that fails to post Penal Code § 308 shall, upon convicdon, be punished by a fine

of $10 for the frer violadon and 550 for sach Qnr-m-enrfmcr violation, or by imprisemment of no
more than 30 days.

B A city or county may oot adopt an ordinance o ‘regulation inconsistent with this secuon.

SINGLE CIGARETTES .
Penal Code Section 308.2 (Added in 1991)

B Itis illegal to seli one or more cigareties separately. Cigarsttes must be sold in the meanufissur-
er’s package, scaled and properly labeled, according to faderal reguirements. :

Stor Topacco Accrss To KiDs ENEORCEMENT (STARE) Act
Business and Professions Code Sections 22050-22960 (Added in 199&, awended in 1555)
B The STAKE Act :
1. Prohibits the sale or provision of tobacco products to persons under 18 years of age,

2. Requires the California Department of Health Services to enforce laws prot hibitdng the sale
distribudon, or provision of tobacco products to persons under 18 years of age;

3. Requires retail sellers to check the identification of anyone attempting to buy tobizcco who
appears to be under 18 years of age;

1SN

. Requires retailers of tobacco products to post 2 warning sign at cach point of sale 1nd o1
each vending machine, statng that selling tobacco products to minors is iliegal and subise
to penaldes. “Warning signs must include a toll-free telephone number (1- -800-5 A;.S.?;r o
that customers may use to report observed tobaceo sales to youth wuder tis age of 18

o = T PSTEIIRE T TR € A R

CALFORNIA DEMRInENT OF FIRAITH SERVICES Tobucce Conrrol Seccion o Post Office Bax 042732 o Sacramenss, CA 04234735
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5. Requires any tobacco product distributor or whelesaler and any vending machine operi

RejcEEr uﬁﬂypromdrdtreahforma%cpamcnt_af—&calﬁécwmﬁs-theﬂm%&&ad—acwrﬂﬁ%

of the tobacco product retailers that they Supply and the Harme and addressforvarhicoe
tion where cigarctte vending machines are placed; and

6. As of January 1, 1996, prohibits the sale of tobacco products from all vending machings
except in businesses holdmg an on-sale public premise liquor Lecase, This includes places
such as balrooms, taverns, saloons and cocktail lounges. '\/cndmg machines must Se locared
at least 15 feet from these entrances,

H Investigators from the California Department of Health Services, Food and Drug Brar.ch will
conduct on-site compliance checks with the assistance of minors 15-16 years of age who wilk
be granted immunity from prosecution. :

The owner of 2 business where tobacco is sold or provided to a minor is subject o <ivil penal-
res of $200 to $300 for the first violation; $600 to $300 for the second violetion; 31,200 12
$1,800 for the third violaton; $3,000 to §4,000 for the fourth violation; and 33,000 to
$6,000 for e fifth or subsequent violation within a five-year period.

TOBACCO ADVERTISING AND PROMOTION
Business and Professions Code Secrion 17537.3 (Added in 1986)
It is unlawiul to:

1. Promote offers of smokeless tobacco products that require proof of smoks Ecsr tobacco
products purchase, unless the offer indicates it is not available 1o minors and requines iz
“purchaser to verify being 18 years of age or older;

2. Promote offers of smokeless tobacco products by mail or tclcphOﬂc unless aporopriate
efforts are made to determine that the purchaser is over 18 years of age, e.g., requesting
purchaser’s birth date;

3. Distribute free samples of smokeless tobacco products within a two block radius of facilites
serving persons under 18 years of age, such as schools, clubhouses, and youtl centers; and

4, Mail unsolicited semples of smokeless tobacco products.

ToBACCO SAMPLING

Health and Safety Code-Section 25967 (Added in 1991)

WE It is unlawful to give smokeless tobacco or cigarettes, or coupons or rebate offers for smokeless
tobacco or cigarcttes, at no cost or it norinal cost to the general public in a public place.

B Violators incur = civil penalty of $200 for the first violation; $500 for the second viclaton; and
'$1,000 for three or more viclatons.

¥l Exemptions arc a5 follows:
1. Public arcas where persons under 18 years of age are prohibited;

2. Public areas leased for private functons where access is denied to persons under 18 yrurs of
age by 2 peace officer or licensed security guard; and

5. Distribution of tobacco products or coupon rebate offers in connection with the sale of
another item including tobacco products, cigarette lighters, magazines, or newspape:s.

M Citles and connties may enact stronger sampling ordinances.

ez o=y s s e e et oo,

CarLnoRNL: DEFARTMENT OF HEAUTE Szmvices Toieces Control Section ¢ Port Oﬁ‘i:z Box 942732 « Sacr.zm.w, CA 943547320
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From: John Rivera

To: Lori Witzel

Date: i 7212006 1146 T4°AN -

Subject: Fwd: Tobacco Retail Licensing Ordinance Update
Hi Lori,

Could you provide this to Councilmembers with note this just came in. Thx-j

>>> "Molly Bowman" <mbowman@I|ungsandiego.org> 7/12/2006 11:19 AM >>>
Hi, John!

I look forward to attending this afternoon's committee hearing, and
testifying on behalf of the San Diego Tobacco-Free Communities
Coalition's Model Ordinance Workgroup.

While we support the initiative to revisit tobacce retail licensing as a
policy solution to prevent the sale of tobacco products to chiidren, our
workgroup would support the ordinance if it includes of a definitive
schedule of penalties, including permit suspension. Based on our policy
discussions with the Technical Assistance Legal Center (TALC), a legal
clearinghocuse, funded by the Caiifornia Depariment of Heaith Services,
to provide California communities with free technical assistance on
tobacco control policy issues, we believe our concerns could be
addressed by inserting a stipulation in the ordinance that explicitly
would empower the City Attorney to seek a civil injunction to enforce a
violation of the ordinance, or bring a civil suit under the Business and
Professions Code sections 17200, Should the City attorney prevail, the
penalty scheduie would apply to offending retailers {ten days fora

first suspension Iin five years; 30 days for a second suspension in five
years; 120 days for a third suspension in five years; and five years for
a fourth suspension in five years.)

Our workgroup members also request the incorporation of several other
poiicies inte the final version of the tobacco retail licensing

ordinance. We outlined our policy recommendations in a ietter to the
City Attorney, which you will find in the attachment.

I've also included TALC's suggested revisions 1o the ordinance. You may
access a Matrix comparing strong local tobacco retailer licensing laws
in California by visiting The Center for Tobacco Policy & Organizing's

website: hitp://iwww.californialung.org/thecenter/. The matrix is located
under "Locat Hot Topics,” in the lower right hand corner of the website.

Thank you so much for your consideration, John. Please don't hesitate to


mailto:mbowman@lungsandiego.org
http://www.californialunq-orq/thecenter/
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contact me should you have any questions. | look forward to seeing you
this afternoon!

Warmest Regards,

Molly

Molly Bowman-Styles

Policy Manager

American Lung Association

2750 Fourth Avenue ,
San Diego, CA 82103

619-297-3901

mbowman@lungsandieqo.orga



mailto:mbowman@lunqsandieqo.orq

Wy
DIVERSITY

NG US Al TOGERER

. Services Committee (PS&NS). PS&NS voted to forward the | 2uthorizes an individual to

OFFICE OF THE INDEPENDENT BUDGET ANALYST REPORT

Date Issued: September 7, 2007 - IBA Report Number: 07-85
Docket Date: September 10, 2007

ftem Number: 150

Subject: Tobacco Retailer Ordinance — Version D, Relating to Requirements for Permits
for Tobacco Project Sales

OVERVIEW

On September 10, 2007, the Qity Council 1s being _requested Per Municipal Code

to approve the Tobacco Retailer Ordinance — Version D, Section 33.0201 “Permit.”
Relating to Requirements for Permits for Tobacco Project “police permir,” or

Sales. The proposed Ordinance would amend the Municipal | “/icense” are synonymous
Code to require a police permit to operate as a tobacco and each means a permit

oy . . . issued by, or under the
retailer in the City of San Diego. A permit fee would be authority of, the Chief of

implemented to recover the cost of administering and Police that authorizes a
enforcing the Ordinance. Previous versions of the ordinance particular business or
had been reviewed at the Public Safety & Neighborhood activity to operate, or

engage in a regulated

item to the full City Council without a recommendation occupation.

subject to an analysis by the Independent Budget Analyst and
the City Attorney, working with stakeholders, to incorporate issues raised.

FISCAL/POLICY DISCUSSION

State Law, AB 71, requires licensing to sell tobacco products and imposes penalties on
individuals and businesses that violate tobacco-related laws and laws prohibiting tobacco-
related sales to minors. Fines range from $250 to $1000 and a license can be revoked
after the eighth violation within a 24-month period. Some believe that current regulations
have not been effective in deterring the sell of tobacco to minors.

State law also authorizes local governments to establish and implement their own
ordinances to provide for the suspension or revocation of a local license for any violation
of a state tobacco control law. PS&NS initiated a discussion on this topic in 2004 and
mutltiple versions of the ordinance have been heard by the committee, The current
version of the ordinance has not been reviewed by the commiitee.

Office of Independent Budget Analyst
202 CStrest, MS 34 = San Diego, CA 9210
Tel (619} 736:6555 Fux (619) 2366556
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In a brief study of how other municipalities manage this issue, the IBA believes the

City’s.proposed policies would be consistent with otlier municipalifies thathave taken

steps to deter the sale of tobacce products to minors. In an article in Western City
Magazine, the League of California Cities found that “enforcement is the most effective
way to stop tobacco sales to minors.” As such, numerous municipalities within
California have established and implemented permit fees associated with enforcement of
-state tobacco laws. Los Angeles’ annual permit fee ranges from $208 to $274 for a
retailer; Contra Costa County charges $160; City of Sacramento charges $300; and San
Francisco’s fee is $175. Costs are generally calculated on a yearly basis to recover the
cost of administration and enforcement of the permit.

The City’s proposed ordinance would establish a cost recoverable fee (for administration
and enforcement) of $163. The IBA has reviewed the methodology for the Police
Department’s portion of the fee and believes that the fee was developed accurately. It
should be noted that their estimate assumes utilizing overtime for existing employees and
does not include initial start-up costs of establishing new positions (i.e. new computer,
new vehicles). If new positions are required, versus the utilization of existing personnel,
the permit fee may not be sufficient. It is our understanding the Treasurer’s Office
portion of the fee 1s an estimate and will be adjusted in the future to reflect actual costs.
The calculation of the fee should be reviewed annually, as part of the proposed budget
development for Police and Treasurer, 1o ensure that the fee remains cost recoverabie.

The permit fee would recover the costs associated with administering the fee as part of
the Business Tax Program in the Treasurer’s Office and enforcing the ordinance by the
Police Department. Earlier versions of the ordinance proposed an enforcement program
initiated by complaints; whereas the proposed version would be more proactive and
includes approximately six stings per year. This proactive enforcement would be
conducted on an overtime basis. The IBA agrees that, in order for the program to be
successful, proactive enforcement is needed. Before approving the proposed ordinance,
the Mayor and Police Chief should provide information to the Council on the Police
Department’s ability to provide proactive enforcement, given the current capacity and the
priorities of the department.

As a means of enforcement, the Chief of Police will have the ability to impose
sanctions/penalties as a result of violating the ordinance. To provide discretion to the
Chief, specific sanctions/penalties are not described in this ordinance. An earlier City
Manager’s Report (05-091, dated April 7, 2005) proposed guidelines for the appropriate
administrative action as follows:
» First violation of a tobacco control law - a permit may be suspended for a period
of up to 60 days. '
e Second violation of a tobacco control law within 5 years - a permit may be
suspended for a period of up to 90 days.
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e Third violation of a tobacco control law within 5 years - a permit may be

suspended for a period of up to 180 days.

-s—Fourth-violation-of-a-tobacco-control-law-within-S-years.--a-permit-may-be

revoked. .
« Inlieu of a suspension or revocation, the Chief of Police may also negotiate a
civil penalty, in the amount of $150 per day of suspension.

The current version refers to Municipal Code sections 33.0401 to 33.0406 for penalties
and regulatory action. This section of the Municipal Code identifies guidelines for
penalties and regulatory action for all Police Regulated Occupations and Businesses.

The plan may be to utilize the above guidelines; however these guidelines are not
specified in the ordinance. The IBA recommends that the guidelines be reviewed
annually to determine appropriateness and effectiveness. Also, it is our understanding
that the Auditor’s Office has agreed to establish a special revenue account within the
general fund for the permit fee; the IBA recommends that any monies received as a result
of a civil penaity for violating the ordinance be earmarked in this account to provide
additional funding for a proactive enforcement program. '

The IBA noted that a sunset clause (of five years) that was included in earlier versions of
the ordinance has been removed. The language in this clause identified that this
ordinance “be repealed five years from and after the final passage..., uniess this section is
repealed.” The IBA has not been able to discern a justification for eliminating the sunset
clause. We recommend this be reviewed as part of any further discussion. The IBA

" believes that a recurring review should be conducted to ensure the objectives of the
program are being achieved.

CONCLUSION

The IBA is supportive of strong efforts to deter the sale of tobacco products to minors
provided that 1) the City has determined that the Police Department has the capacity to
enforce them and 2) it has been determined that this is a priority action for the use of
officer resources at this time. The IBA proposes the following be discussed prior to
approving the proposed action:

e The calculation of the fee should be reviewed annually, as part of the proposed
budget development for Police and Treasurer, to ensure that the fee remains cost
recoverable. Also, this review should be included in the annual reporting
requirements identified in section 33.4518 of the proposed ordinance.

e Information should be provided, by the Mayor and Police Chief, on the Police
Department’s ability to provide proactive enforcement, given the current capacity
and the priorities of the department.

e Guidelines for enforcement of penalties and regulatory action shouid be specified
or reviewed annually.
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¢ Any monies received as a result of a civil penalty for violating the ordinance be
earmarked in the special revenue account established by the Audltor S Ofﬁce to

—_provide-additional funding for the_proactive enforcément program.__—

e Discuss possible inclusion of sunset clause.

. -
Wy 4 (l__ ﬂt».uu,u/{ oA

Lisa Celaya ~ ?4 - APPROVED: Andrea Tevlin

Fiscal and Policy Anal¥§t Independent Budget Analyst
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OFFICE OF
1200 THIRD AVENUE, SUITE 1620
THE CITY ATTORNEY SAN DIEGO, CALIFORNIA 92101-4178
CITY OF SAN DIEGO TELEPHONE (619) 236-6220

FAAO197236:7245

Michael J. Aguirre

CITY ATTORNEY
May 4, 2007

SUPPLEMENTAL REPORT TO THE HONORABLE
MAYOR AND CITY COUNCIL

TOBACCO RETAILER ORDINANCE, VERSION D -- UPDATED COSTS

References:  City Attorney Report to the Honorable Mayor and City Council, da{ed March 23,
2007, “Tobacco Retailer Ordinance — Version D”

Exhibit A, Tobacco Retailer Ordinance — Version D, dated November 20, 2006

Tobacco Retailer Ordinance, Version I proposes that a police permit be required for
retailers to sell tobacco products. The ordinance states administration will be handled by the
Treasurer’s Office through the existing Business Tax Certificate process, while investigations
and enforcement will be handled by the San Diego Police Department. As proposed,
administration and enforcement costs are borne by permittees, through a tobacco retailer permit
fee. Version D requests the fee be set at $156 to allow for full cost recovery.

The San Diego Police Department has recalculated its costs for Fiscal Year 2008. The
permit fee must now be set at $163 to reflect increased costs. Attached is Exhibit B, showing the
Department’s actual costs for Fiscal Year 2008. Costs will be reviewed annually, and the permit
fee adjusted, as necessary, to reflect true costs.

I respectfully request approval of the Tobacco Retailer Ordinance, Version D, and a
permit fee of $163 for Fiscal Year 2008.

Respectfully submitted,

TN,

MICHAEL J. AGUIRRE
City Attomey

LLP
Attachment:

Exhibit B, Tobacco Retailer Ordinance — Version D, Cost Recovery Worksheet (May 4, 2007)
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TOBACCO RETAILER ORDINANCE — VERSION D

COSTRECOVERY WORKSHEET
{(Prepared by SDPD / Fiscal Management)

According to the proposed Tobacco Retailer Ordinance, administration and enforcement
will be divided between the City Treasurer and the Chief of Police.

Treasurer will:
(1) Accept applications
(2) Issue permits / endorse business tax certificates

SDPD will: _
(1) Determine fitness of applicants (background checks)’
(2) Investigate violations

(3) Take administrative action

SDPD recently completed a cost-work up for enforcement of the proposed Tobacco
Retailer Ordinance. SDPD made the following assumptions in calculating its costs:

One full-time PCCO (a new position)
One partial-position Clerical Assistant I
Pro-Active Enforcement of 6 stings per year”
Assuming Overtime
Assuming 6 PO II Detectives
Assuming 1 Sergeant Detective
Averaging 6 hours per sting operation (multiple businesses)
Plus non-personnel expenses (ongoing and for new position)

$180,693 SDPD Costs Annually ($133 per permit)
$ 40,000 Treasurer Costs Annually™ ($ 30 per permit)

W Total Estimated Costs
$220,693 / 1363 (estimated retail establishments) = $161.92
Thereiore, proposed permit fee (conservative) = $§163
San Diego’s proposed permit fee at $163 is still significantly lower than $247.50, the

average permit fee based on a survey of 16 jurisdictions with similar ordinances (June
2006).

' SDPD estimates $55 for background investigative fee.

" SDPD will conduct six undercover stings per year, targeting multiple businesses, but
retains discretion to use its resources as situations warrant and time and resources permit.

Tobacco Retailer Ordinance Version D May 4, 2007



000026 | EXHIBIT B

1 Amxﬂmmengagefs-Repmatedﬂpmqﬂoe 5ﬁildt dUCUTE l}) dllicd T} )1

previously proposed ordinance, it was stated that the permit would be administered as
part of the Business Tax Certificate Process by the City Treasurer. At that time, 1t was
conservatively estimated that $20K annually would cover costs to process the permits,
and $20K annually would cover the costs of conducting administrative hearings. At that
time (April 2003), it was proposed that enforcement would be "folded into" SDPD's
current responsibilities. Thus, there were no identified SDPD costs associated with the
ordinance. Therefore, the initial $30 permit fee was calculated assuming annual costs of
only $40K and 1,363 retail establishments ($40,000 / 1363 = $29.35).

Tobacco Retatler Ordinance Version D , May 4, 2007
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1200 THIRD AVENUE, SUITE 1620
THE CITY ATTORNEY SAN DIEGO, CALIFORNIA 921014178
CITY OF SAN DIEGO TELEPHONE (619) 236-6220
FAX.(619).236-7215

Michael-J-Aguirre

CiTY ATTORNEY

March 23, 2007

REPORT TO THE HONORABLE
MAYOR AND CITY COUNCIL

TOBACCO RETAILER ORDINANCE - VERSION D

References: Manager’s Report to the Committee on Public Safety and Neighborhood Services,
dated April 7, 2005, “Proposed Police Permit for Tobacco Sales in San Diego,”
report number 05-091, with attachments

City Attorney Report to the Committee on Public Safety and Neighborhood
Services, dated April 7, 2005, “Tobacco Ordinance,” with attachments

City Attorney Supplemental Report to the Committee on Public Safety and
Neighborhood Services, dated April 8, 2005, “Proposed Tobacco Retailer
Ordinance,” with attached Draft Ordinance “Version B”

City Attorney Report to the Committee on Public Safety and Neighborhood
Services, dated June 29, 2006, “Tobacco Retailer Ordinance,” with attached Draft
Ordinance “Version C”

REQUESTED ACTION

APPROVE PROPOSED TOBACCO RETAILER ORDINANCE VERSION D--AN
ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF THE SAN DIEGO MUNICIPAL
CODE BY ADDING DIVISION 45, SECTIONS 33.4501 TO 33.4518, TITLED “PERMITS
FOR TOBACCO PRODUCT SALES,” RELATING TO REQUIREMENTS FOR PERMITS
FOR TOBACCO PRODUCT SALES

INTRODUCTION

Tobacco use is the single most avoidable cause of disease, disability, and death in the

" United States. This fact was first published by the Surgeon General in 1964, and confirmed in 27
later reports. The Surgeon General’s 2004 Report, “The Health Consequences of Smoking,”
concluded that diseases caused by smoking has been expanded to include abdominal aortic
aneurysm, acute myeloid leukemia, cataract, cervical cancer, kidney cancer, pancreatic cancer,
pneumonia, periodontitis, and stomach cancer. These are in addition to diseases previously
known to be caused by smoking, including bladder, esophageal, laryngeal, lung, oral, and throat
cancers, chronic lung diseases, coronary heart and cardiovascular diseases, and reproductive
effects and sudden infant death syndrome,
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REPORT TO THE HONORABLE -2- March 23, 2007
MAYOR AND CITY COUNCIL

Tobacco use by children and adolescents pose particular health concerns. Children and
adolescents who smoke are less physically fit and have more respiratory illnesses than their
nonsmoking peers. Smoking by children and adolescents hastens the onset of lung function
decline during late adolescence and early adulthood. And smoking by children and adolescents is
related to impaired lung growth, chronic coughing, and wheezing. Of those youth who try their
first cigarette today, nearly one-third will become daily smokers. Teens who smoke are three
times more likely than non-smokers to use alcohol, eight times more likely to use marijuana, and
22 times more likely to use cocaine. One in three young people who begin smoking in
adolescence will die from a smoking-related disease.

Lawmakers have enacted a statutory scheme aimed at reducing children’s exposure to
tobacco products and penalizing businesses that sell tobacco products to minors. In 1992,
Congress passed the Synar Amendment, Section 1926 of the Public Health Service Act,
requiring states to implement and enforce laws barring the distribution of tobacco products to
minors. In response to the Synar Amendment, in 1994, California enacted Business and '
Professions Code sections 22950 through 22963, the STAKE Act (Stop Tobacco Access to Kids
Enforcement). The STAKE Act prohibits the sale of tobacco products to persons under the age of

18; requires 1D checks of anyone appearing to be under the age of 18; requires signs be posted at
points of sale; anthorizes sting operations using 15 and 16 vear old children; and imposes
penalties on clerks and merchants who sell to minors. In 1996, California Penal Code section 308
penalized minors who purchased, received, or possessed tobacco products. Penal Code section
308 was amended in 2001 to penalize persons who knowingly furnished tobacco products to
minors. Then, in 2003, Business and Professions Code sections 22970 through 22971.4 (AB 71,
Cigarette and Tobacco Products Licensing Act of 2003) was adopted to require a state license for
the sale of tobacco products. AB 71 specifically authorizes local governments to enact tobacco
control laws. That statute states, “Nothing in this division preempts or supersedes any local -
tobacco control law other than those related to the collection of state taxes. Local licensing laws
may provide for the suspension or revocation of the local license for any violation of a state
tobacco control law.”

The American Lung Association found that tobacco retail licensing ordinances, when
coupled with enforcement, are an effective tool in combating sales of tobacco products to
minors. Since 2004, the City of San Diego has met with stakeholders to consider various forms
of a local ordinance. The local ordinance would require all tobacco retailers in the City of San
Diego to possess a police permit for the sale of tobacco products. A violator of the ordinance
would risk suspension or revocation of his or her tobacco retailer permit.

In April 2005, the Committee on Public Safety and Neighborhood Services was presented
with two versions of a Tobacco Retailer Ordinance, designated O-2005-65-DRAFT, and O-
2005-65-DRAFT-Version B. These versions lacked support because of a perceived permit fee
that was too low to deter noncompliance; a permit fee that was perceived to be an additional tax;
and law enforcement’s inability to commit resources to proactive enforcement. In July 2006,
Version C was presented to the Committee. That version provided for complaint-driven
enforcement, but no regimen of regularly-scheduled inspections. While Version C received
enough votes to move forward without recommendation, members of the Committee requested
clarification on several issues. Those issues are now addressed in this report.
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DISCUSSION
1. Mr. Young asked whether the tobacco retailer permit fee could be earmarked

spectfically for ordinance administration and enforcement.

The City Auditor’s Office has agreed to establish a special revenue account within the
General Fund. The revenue collected from the tobacco permit fees will be deposited into this
separate revenue account. The Police Department will establish internal accounting measures
and controls to track the cost for the administration and enforcement of this ordinance. The
costs will be reviewed annually, and the permit fee adjusted, as necessary, to reflect true
costs. Costs, including those associated with the addition of one Police Code Compliance
Officer, will be included in the Police Department’s fiscal year appropriation.

2. Mr. Hueso asked how state laws are currently enforced and what the current penalties -
are for violations.

The STAKE Act (Cal. Bus. & Prof. Code § 22950, et seq.) requires signs be posted at each
point of purchase stating sales of tobacco products to minors is illegal. The Department of
Healih Services 1s auihorized to conduct sting inspections using 15 and 16 year olds.
Inspections are conducted in response to public complaints or at locations where there have
been previous violations.

Penal Code section 308 targets sellers of tobacco products to minors, and minors that
illegally purchase or possess tobacco products. Section 308(a) prohibits a person from
knowingly selling or furnishing tobacco products or paraphernalia to a minor. A violation
may be prosecuted criminally or civilly. A misdemeanor violation carries a fine of up to
'$1,000 and/or up to six months in jail. A civil action may result in a fine of $200 for a first
offense, $500 for a second offense, and $1,000 for a third offense. A minor who purchases or
possesses any tobacco product or paraphernalia in violation of Section 308(b) may be fined
$75 or required to perform 30 hours of community service.

AB 71 (Cal. Bus. & Prof. Code § 22970, et seq.) requires tobacco retailers to be licensed by
the state Board of Equalization. State inspectors are authorized to conduct inspections.
Failure to display a state license is punishable by a $500 fine. A retailer who sells tobacco
products without a license or when a license is suspended is a misdemeanor punishable by a
fine of up to $5,000 and/or up to one year in jail.

3. Mr. Faulconer wanted to know how the permit fee would be allocated and whether
SDPD would actually enforce the ordinance.

The original version of the ordinance and Version B anticipated that permit administration
would be handled by the Treasurer’s Office through the existing Business Tax Certificate
process. It was estimated that administration would cost $20,000 annually, and the cost of
conducting administrative hearings would be $20,000 annually. Assuming 1,350 retailers in
the city, the cost of the permit was calculated to be $30. Originally, no costs were allocated to
SDPD because enforcement was going to be strictly complaint driven and folded into
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existing police duties. Version C of the ordinance proposed a permit fee of $100, in response
to complaints that a $30 fee was too low to deter noncompliance. Again, $30 was
apportioned to the City Treasurer’s Office, and the balance was apportioned to SDPD to
cover costs of enforcement. Still, the Department anticipated complaint-driven enforcement.

Version D of the ordinance now proposes a permit fee of $156 which accounts for true cost
recovery. Costs of administration are still estimated at $40,000 per year for the Treasurer’s
Office, and SDPD estimates its annual costs will be $173,235, for a tota] cost of $213,235.

Assuming 1,363 retail establishments in the city, the permit fee is calculated to be $156.45,
for the first year. A cost recovery worksheet is attached as Exhibit A.

Part of SDPD’s costs include conducting six under-cover sting operations per year, targeting
multiple businesses. However, SDPD retains discretion to use its resources as situations
warrant, and as time and resources permit. Therefore, while SDPD agrees to conduct
proactive enforcement, they reserve the right to determine when and where the operations
will be conducted.

4. Mr. Hueso asked the City Attorney to consider a fee schedule and penalties for
violations as part of the ordinance.

The proposed ordinance Version D, Section 33.4514, imposes penalties and regulatory action
consistent with other police regulated occupations and businesses. Any person who violates a
criminal provision is guilty of a misdemeanor punishable by a fine of not more than $1,000,
and/or custody in jail for not more than six months. Regulatory violations allow the Chief of
Police to take appropriate action consistent with the severity of the violation or the frequency
of the violations.

Under the City’s Municipal Code (sections 33.0401 et seq), violation of a police permit
already carries a graduated scale of penalties. Regulatory provisions are enforceable through
the issuance, denial, suspension, placing conditions upon, or revocation of the permit, and
through the issuance of verbal or written warnings, and notices of violation. Penal provisions
are enforceable through criminal proceedings. Injunctive remedies are applicable to either.
Regulatory and penal enforcement provisions may proceed separately and independently of
each other, and the selection of one method does not preclude other enforcement methods of
proceedings, including injunctive relief, when appropriate.
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CONCLUSION

Attached is proposed ordinance Version D for your consideration and approval. The
permit fee of $156 allows for full cost recovery, and the San Diego Police Department is
committed to proactive enforcement of the ordinance. I am confident these improvements satisfy
the concerns of members of the Public Safety and Neighborhood Services Committee, and I ask
for your full support of the ordinance.

Respectfully submitted,

MICHAEL JMAGUIRRE
City Attorney

LLP
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EXHIBIT A

TOBACCO RETAILER ORDINANCE —~ VERSION D -

COSTRECOVERY WORKSHEET
(Prepared by SDPD / Fiscal Management)

According to the proposed Tobacco Retailer Ordinance, administration and enforcement
will be divided between the City Treasurer and the Chief of Police.

Treasurer will:
(1) Accept applications
(2) Issue permits / endorse business tax certificates

SDPD will: )
(1) Determine fitness of applicants (background checks)'
(2) Investigate violations

(3) Take administrative action

SDPD recently completed a cost-work up for enforcement of the proposed Tobacco
Retailer Ordinance. SDPD made the following assumptions in calculating their costs:

One full-time PCCO (a new position)
One partial-position Clerical Assistant II
Pro-Active Enforcement of 6 stings per year"

Assuming Overtime

" Assuming 6 PO II Detectives

Assuming 1 Sergeant Detective

Averaging 6 hours per sting operation (multiple businesses)
Plus non-personnel expenses (ongoing and for new position)

$173,235 SDPD Costs Annually ($127 per perrnit)
$ 40,000 Treasurer Costs Annually" ($ 30 per permit)

32_13,2_35_ Total Estimated Costs
$213,235 /1363 (estimated retail establi'shmgnts) =$156.45
Therefore, proposed permit fee (conservative) = $156.45
San Diego’s proposed permit fee at $156.45 is still signiﬁcau;tly lower than $247.50, the

average permit fee based on a survey of 16 jurisdictions with similar ordinances (June
2006).

"SDPD estimates $55 for background investigative fee.

" SDPD will conduct six undercover stings per year, targeting multiple businesses, but
retains discretion to use its resources as situations warrant and time and resources permit.”

Tobaéco Ordinance Version D November 20, 2006
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. July 6, 2006

‘The Honorable Mike Aguirre
City Attomey

City of San Diego

1200 Third Avenue, #1620
San Diego, CA 92101

Dear Mr. Aguirre:

Thank you so much for taking the initiative to revisit tobacco retail licensing as a
policy solution to prevent the sale of tobacco products to youth. Your commitment to
protecting children from illegal tobacco sales — and a potental life-time addiction to
nicotine — is commendable. We are pleased to have the opportunity to work with you,
Councimember Young, and other council members on this vital effort.

The American Lung Association and our partners in the Tobacco-Free Communities
Coalition have been working closely with elected officials to reduce the alarming rates
of illegal tobacco sales to youth in communities across San Diego County. We share
your belief that the city of San Diego’s 43.6 percent illegal sales rate of tobacco to
children 1s unacceptable.

Research in California has shown that effective local tobacco retail licensing laws are
the best way to hold accountable unscrupulous retailers who sell tobacco products to
minors. On behalf of the thirty agency members of Tobacco-Free Communities
Coalinon, our Model Ordinance Workgroup has analyzed the proposed ordinance,
and its findings ate presented in this letter.

Position of Tobacco-Free Communities Coalition

The next meetng of the coalition will be July 20, so it has not been possible to adopt a
position in time for the July 12* meeting of the PS & NS Committee. However, the
Model Ordinance Workgroup recommends the following position:

Ordinance Strengths

The Center for Tobacco Policy & Organizing has been funded by the state of
California to idendfy which components in tobacco retail licensing policies contribute
the most to reducing illegal sales. We applaud the proposed ordinance for including
two of the four components recommended by the Center:
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Reguirements that all retailers who sell tobacco products must obtain a license and renew i

ARRHGIT:

Coordination of tobacco regulations so that a violation of any existing local, state or federal
regulation violates the license.

Our Workgroup members also appreciate the inclusion of provisions that will further
discourage violatons of tobacco control laws and reduce problems associated with
drug paraphernalia:

Banning mobile tobacco sales ,

Extensive background checks of potenaal tobacco retailers

Requiring the conspicuous display of information about how to report
violations of tobacco control laws to the Chief of Police

The revocanon of a business hicense if a person possesses the intent to furnish
drug paraphernalia, knowing, or under circumstances where one reasonably
should know, that it will be used to inject, ingest, inhale, or otherwise
introduce into the human body a controlled substance

Requiring an annual summary report, to the Public Safety and Neighborhood
Services Committee, of actvity related to the administration and enforcement
of the ordinance; and accounung of all funds received and used for the
administration and enforcement of the ordinance; and the estmated rate of
illegal sales of tobacco products to minors within the City of San Diego

Ordinance Weaknesses
In its current form, the ordinance does not include the following two policy
components that the Center has identified:

A fe set bigh enough to sufficiently fund an effective program, including administration of the

- program and enforcement efforts. An enforcement plan, that includes compliance checks,

should be clearly stated.

The Model Ordinance Work Group understands the fiscal constraints and
staffing shortages experienced by the San Diego Police Department. Although
we are pleased that the proposed $30 annual tobacco retailer permit fee has
been increased to $100, we would appreciate recerving a summary of how the
revenue generated by the fee would be aliocated between administraton and
enforcement. In addition, since the Police Chief is afforded exclusive
responsibility for the enforcement provisions set forth in the draft ordinance,
the Workgroup would like to understand the specific role the city attorney will
play in discouraging the sale of tobacco to minors.

A financial deterrent, through fines and penalties, including the suspension and revocation of
the license. Fines and penalties should be outlined in the erdinance.

Municipal Code Artcle 3, Division 4, spells out the criminal penalties and
regulatory actions that may be taken against violators of the proposed
ordinance. Lacking a defined penalty structure, these actions are left to the sole
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discretion of the Police Chief. In order to provide certainty to the level of

enforcement-disciplinezModel-Ordinance-Workgroup-members-request-the

mncorporation ot the City of Vista or City of El Cajon’s

Suspension/ Revocation Schedule into the draft ordinance. (Please

refer to pages 5 and 8 of Strong Local Tobacco Retail Licenses in California: A
Comparison.)

Addidonally, the ordinance could stipulate the prerogative of the City Attorney
to seek a civil injunction to enforce the ordinance, or to prohibit a violaton of
a police permit, or may bring a civil suit under Business and Professions Code
sections 17200, et seq. ~ Unlawful, Unfair ot Fraudulent Business Act or

Practice. (Please see page 14 of Technical Assistance Legal Center’s (ILALC) suggested
revision to draft ordinance.)

The Model Ordinance Workgroup also recommends the inclusion of the following
provisions:

* Require that clerks be the minimum legal age to purchase tobacco products
(currently 18 years old)

®  Require retailers to check the age of purchasers who “reasonably appear” to be
under the age of 27

* Require that all tobacco-related products and pataphernalia be removed from
public view dunng periods of suspension and revocation

* Prohibit tobacco retailers from providing a venue for smoking or consuming
any tobacco product anywhere at the permitted location, either outdoors ot
indoors. (This would help control the growing menace of hookah lounges)

¢ Provide for alternative enforcement mechanisms, such as empowering

Neighborhood Code Compliance officers to conduct store inspections and cite
offending tobacco retailers

Conclusions :

Although we recognize the commendable provisions set forth in the proposed ordinance,
the Model Ordinance Workgroup cannot support it without the incorporation of a
definitive schedule of penalfies, including permit suspension and revocation. Based on our
discussions with Technical Assistance Legal Center (TALC), a legal clearinghouse, funded
by the California Department of Health Services, to provide California Communites with
free technical assistance on tobacco control policy issues, we believe our concerns could be
addressed by adding the following language to the draft ordinance:

§33.4515 Civil Suit
{a) Not withstanding any other provision of this Division or this
Code, the City Attorney or City Prosecutor NOTE: define

these in definitions section?] may seek a civil injunction to
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enforce this Division or to prohibit a violation of a pedice

- femz'z’ or may brng a civil suit under Business and Professions
Code sec‘iﬂ'ons 17200, et seq. (unlawful, unfair or fraudulent
business act or practice) for a violation of this Division or a
violation of a police permit. 1f the City Attorney or City
Prosecutor prevails, in addition to any other remedies ordered
by the court, any police permit at issue shall be suspended for a
minimum of: ten days for a first suspension in hive years; 30
days for 2 second suspension in five yeats; 120 days for a
third suspension in five years; and five years for a fourth
suspension in five years. The City Attorney and City
Prosecutor shall recoup any expenditure n:llade to enforce this
Division from the permit fee proceeds and the permit fee
shall be calculated fo include such reimbursements. [NOTE:
This gives the city attomey an express role in enforcement, to
back up any strong talk to the retailers.]

() Any violation of this Division or of a police permit 1s hereby
declared to be a public nuisance. [NOTE: This adds another
enforcement possibility: civil suit for nuisance abatement.]

The Technical Assistance Legal Center’s (TALC) suggested revisions to the ordinance, and
The Center for Tobacco Policy & Organizing comparison of strong local tobacco retailer
licensing laws in California, are enclosed for yout reference.

Thank you so much for your consideration, Mr. Aguirre. We are confident you will
apprectate our efforts to establish an effective tobacco retail licensing law in the City of San

Diego that will protect children, from illegal tobacco sales, for years to come.

Please don’t hesitate to contact us should you have any questions.
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Warm Regards,

Debra Kelley Molly Bowman-Styles
V.P. of Government Relanons Policy Manager
Attachments:

Strong Local Tobacco Retailer Licensing Laws in California, The Center for Tobacco Policy &
Organizing

Suggested Revision to Draft Tobacco Retarl Licensing Ordinance, Technical Assistance Legal Center
(TALO)
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OFFICE OF CIVIL DIVISION

1200 THIRD AVENUE, SUITE 1620
THE CITY ATTORNEY SAN DIEGO, CALIFORNIA 921014178
CITY OF SANDIEGO TELEPRONE (6107 236823 =

FAX (619) 2367215
MICHAEL J. AGUIR_R_E '

CITY ATTORNEY

April 8,2005

Committee on Public Safety and Neighborhood Serwces
City Administration Building

202 C Street

San Diego, CA 92101

. RE: Proposed Tobacco Retailer Ordinance

Dear PS&NS Committee Members

The Tobacco Free Communities (TFC) Model Ordinance Workmo Group has identified
an issue of concern regarding the proposed Tobacco Retailer Ordinance currently set before the
Public Safety and Neighborhood Services Committee on April 13, 2005. The TFC believes the
proposed ordinance, as written, fails to provide for a consistent level of enforcement activity. It
is felt that without consistent enforcement, the proposed ordinance will not be effective.
Accordingly, the City Attorney’s Office has prepared an alternative draft ordinance which would
address the concerns of the TFC for the Committee’s consideration.

The alternative draft ordinance adds subdivision (c) to section.33.4512 of the proposed
ordinance and states, “(c) To ensure compliance with this Division, the Chief of Police shall be
required to inspect at least twenty percent of tobacco retailers per year.,” The twenty (20)
percent ﬁgure was discussed during the various working groups as a “statistically significant”
percentage in terms of encouraging compliance with the ordinance, providing sufficient .
information to determine the efficiency of the ordinance, and prowdmo sufficient information to
correctly determine the rate of illegal sales of tobacco products to minors. A copy of the
alternative draft ordinance is attached to this letter for your review.

Thank you for your co_nsideratioh in this matter.
Sincerely yours,
M / AGUIRRE,
City Attorney

SSijrp
Attachment



OFFICE OF

' 000043 S o ™ 1200ﬂiI_RDAVéNUE,SUInsIezo
: . " . THE CI.TY ATTORNEY~ SAN DIEGO, CALIFORNIA 92101-4178.
' CITY OF SAN DIEGO TELEPHONE (615) 23646220
L ‘ : - FAX (619} 236-7215
Michael J. Aguirre '
= CITY ATTORNEY
April 7, 2005

REPORT TO THE COMMITTEE ON PUBLIC
SAFETY AND NEIGHBORHOOD SERVICES

TOBACCO ORDINANCE

INTRODUCTION

On June 9, 2004, tbe Public Safety and Ne1ghborhood Services Comm:ttce [“the
Committee”] met to discuss a proposed ordinance requiring all tobacco retailers in the City of
San Diego to possess a police permit to sell tobacco products. The Committee directed that
several questions related to the ordinance be answered and that “stakeholders” be brought into

the drafting process of the proposed ordinance. This report answers several questlons (1) what
current lawse deal with qn]pc of tohacea hrndnﬁ’h’: tn minare amd ara thaty cr1ffRatant +a wads

AV SV o8 A UF o B S 9 W a3 e I..L.i\-_,' au.u..luu-d.n. LU Lbuu\.ab'

tobacco sales to minors; (2) what is AB 3092 and what other legislation dealing with sales of
tobacco products to minors is currently before the state Legislature; (3) may the cost recovery fee
be based on the size of the business; (4) which businesses were surveyed in the American Lung
Association Survey; and (5) how many prospective apphcants are covercd by the proposed
tobacco ordmance '

 DISCUSSION

I. What Current Laws Impact the Sales of Tobacco Prodncts to Minors and Are They
Sufﬁclent" :

The Committee has asked what the current laws governing the sale of tobacco products to
minors and whether such laws are sufficient in deterring the sales of tobacco products to minors.
A review of the existing tobacco control laws reveals that ’rhey have limitations that hinder thelr
effcctwcness to deter illegal sales of tobacco products to minors.

The following is a description of relevant State laws that deal with the sales of tobacco
products to minors:’

* ! Copies of California Penal Code section 308, the STAKE Act, and AB 71 are artached as Attachment 1.
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A. California lPenal Code Section 308 et seq

Penal Code section 308(a) makes it uniawful to knowmgly sell, give, or in any

way furnish cigarettes or tobacco products or paraphemalia to persons under
18 years of age. In the case of vending machines, the person who authorizes

- .the installation or placement of 2 tobacco vending machine is liable for any

sale to a minor.

Penal Code section 308(a) provides that each offense is subject to either a
criminal action as a misdemeanor or to civil action, punishable by a fine of
$200 for the first offense, $500 for the second offense, and $1,000 for the
third offense. Twenty-five percent of each civil and criminal penalty collected
is to be paid to the Office of the City Attomey, County Counsel, District
Attorney, or whoever 1s responsible for bringing the successful action and 25
percent is to be pa1d to the City or County for administration of tbe cost of
commumty service work. Cal. Penal Code § 308(a).

ases, receives or
of $75 or 30 hours

Liigt & 4l

possesses any tobacco products may be punished by
of community service.

Penal Code section 308(b) t BrGthec that 2 minor who
at

Penal Code section 308(c) provides that businesses that sell tobacce products

" must post the notice required by California Business and Professions Code

section 22952, also know as “The Stop Tobacco Access to Kids Enforcement
[STAKE] Act”. Such notices include a warning sign posted at each point of
sale stating that selling tobacco products to minors is illegal and subject to
penalties and that minors will be asked for identification. Warning signs must
include a toll-free telephone number [1-800-ASK-4-ID] that customers may
use to report observed tobacco sales to youths under the age of 18. The
section imposes a fine of $50 for the first offense, $100 for the second of‘fense
$250 for the third offense, and $500 for the fourth offense and each
subsequent violation of the provision, or by 1mpnsonment for not more than

© 30 days.

Penal Code section 308(d) treats each franchise location or seller of tobacco
products as a separate entity for purposes of determining liability for

‘violations.

Pcnal Code section 308.2 makes it illegal to sell one or more cigarsttes
separately. Cigarettes must be sold in the manufacturer’s package, sealed and
properly labeled, according to federal requirements.
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B. Ston Tobacco Access to Kids Enforcémeht ( STAKE) Act
California Business & Pr(_)fessions Code Sections 22950 — 22963,

s The STAKE Act created a statewide enforcement prduram to take regulatory
action against businesses that illegally sell tobacco to minors. Authority for
enforcement and responsibility for implementation of the program was

- delegated to the Department of Health Serwces [DHS]), Food and Drug
Branch.

o The STAKE act requires retailers of tobacco products to post a conspicuous
notice at each point of sale and on each vending machine stating that selling
tobacco products to minors is illegal and subject to penalties, that retailers are
required to check the identification of anyone attempting to buy tobacco that
appears under 18 years of age, and must include 2 toli-free number (1-800-5-

© ASK-4-ID) that customers may use to report sales to under age youth. Cal.

: Bus & Prof. Code §§ 22952(b) and 22956.

° InVCStlQ&tOI’S fmm DHQ and and DI’I_J_U Branr*h mny chduc‘f‘ on-gita _
"~ compliance checks with the assistance of minors 15 to 16 years of age who are
granted immunity from prosecution, The STAKE Act requires DHS to adopt
- and publish guidelines for the use of persons less than 18 years of age in
inspections. DHS may also conduct investigations based on complaints in

addition to random checks. Cal. Bus. & Prof. Code §§22952(c)~(d)

o Section 22957 of the Act permits DHS to enter into “delegation agreements” -
with local law enforcement agencies to assist in the enforcement of the
STAKE Act. Local agencies must agree to comply w1th state regulations in
enforcement efforts

» The STAKE Act provides that any civil penalties imposed pursuant_- to Section
22958 be enforced against the owner(s) of the retail business and not the
employees. Cal. Bus. & Prof. Code § 22952(f).

- = Civil penalties according to the schedule stated (ranging from $200 to $6,000)
may be assessed against the owner of a business that violates the statute by
selling or providing tobacco products to minors. This includes a civil penalty
of from $200 to §300 for the first violation; a civil penalty of from $600 to
$900 for the second violation within a five-year period; a civil penalty of
from $1,200 to $1,800 for a third violation within a five-year period; a civil
penalty of from $3,000 to $4,000 for a fourth violation within a five-year
period; or a civil penalty of from $5,000 to $6,000 for a fifth or subsequent
violation within a five-year period. Cal. Bus. & Prof. Code § 22958,



| 04 BE coraarTTEE A | April 7,2005 . .
ON PUBLIC SAFETY AND - -
. NEIGHBORHOOD SERVICES'

Violations at one retail iocation aré not accumulated a_gaiﬁst otherretail -
locations of the same owner. Cal. Bus. & Prof. Code § 22958 (e).

The STAKE Act roquires any tobacco product distributor or wholesaler and
any vending machine operator to annually provide DHS with the names and

.- addresses of the tobacco product retailers that they supply and the name and

address of each location where cigarette vending machines are placed. Cal.
Bus. & Prof. Code § 22954,

Bustness and Professmns Code section 22967 of the STAKE Act prohibits

" tobacco billboards within 1,000 fcct of schools and public playgrounds,

The STAKE Act requires the annual transfer of $2 million dollars from the

Department of Alcohol and Drug Programs’ [ADP] SAPT Block Grant to the

Sale of Tobacco to Minors Control Account. These funds are used by DHS to
administer and enforce the provisions of the Synar Amendment, which
requires states to implement programs to curb underage tobacco use.

The STAKE Act also reQu{res DHS to pfopare an annual report regardiﬂg its

enforcement activities and their effectiveness for the federal government, state
legislature, and Governor. Cal. Bus. & Prof. Code § 22952(e).

. California Cigareﬁe and Tobacco Prodocts Licensing Act of 2003 L&ss’em’blv

Bill ’71} California Business & Professions Code section 22970 et seq.

The California Cigarette and Tobacco Product L1censmg Act of 2003 [AB .
71)]mandates that retailers, wholesalers, distributors, cigarette manufacturers -
and importers cannot sell tobacco products in California unless they are '
licensed by the California State Board of Equalization [BOE]. AB71, intended .-
to decrease tax evasion on the sale of cigarettes and tobacco produots in
California, also includes provisions for new recordkeeping requirements,
inspection and seizure of any untaxed cigarettes or tobacco products, and
imposes civil and criminal penalties for mola‘nons The law provides for -
suspending or revoking a tobacco retailer’s license if they are convicted a
certain number of times for selling tobacco to minors. The Act prov1des for

‘the followmg

AB71 assigns to the BOE the adminstration of a statewide program to license
manufacturers, importers, distributors, wholesalers, and retailers of cigarettes
and tobacco products. Cal. Bus. & Prof. Code § 22970.2.

Retailers of cigarettes or tobacco products must apply for and obtain a license
by June 30, 2004, for each rotgil location owned or controlled by the retailer.
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The license must be conspicuonsly displayed at each retail Jocation énd
renewed annually, Cal. Bus. & Prof. Code §§ 22972 (a)-(d).

A one-time license fee of $100 is required with each application. Cal. Bus. & |

Prof. Code § 22973 (d).

Licensing will be monitored by the BOE. Cal. Bus. & Prof. § 22971.2.

Local law enforcement officers are authorized to enter and conduct
inspections at retail locations no mare than once in a 24-hour period. Cal. Bus.

‘& Prof. Code § 22980 (a).

A person or entity that engages in the business of selling cigarettes without a

license is guilty of a misdemeanor punishable as provided in Section 22981,

Cal. Bus. & Prof. Code § 22980.2. |

Any violation of the division is 2 misdemeanor. Each offense shall be

punished by a fine not to exceed $3,000, or imprisonment not exceeding one
year in a county jail, or both the fine and imprisonment, Cal. Bus. & Prof.
Code § 22981, -

Any prosecution for a violation of any of the penal provisions of the division
must be Instituted within four years after commission of the offense. Cal. Bus.

" & Prof. Code § 22982.

Administrative action that could lead to revocation or suspension of a

- retailer’s license for selling tobacco to minors only go into effect in years

when the statewide sales to minors rate is greater than 13 percent or more, as
determined by the DHS survey pursuant to Business and Professions Code
section 22952. Cal. Bus. & Prof. Code § 22974.8 (d). '

_In years when the illegal sales rate of tobacco products to minors is greater

than 13 percent, upon a first conviction of either the STAKE Act or Penal
Code Section 308, the retailer shall receive a warning letter from the BOE
delineating the circumstances under which the retailer’s license may be
suspended or revoked. Upon a second conviction within a 12 month period,
the retailer is subject to a $500 fine. Upon a third conviction, the retailer is
subject to a fine of $1,000. Upon a fourth through seventh violation, a
retailer’s license can be suspended for a period of 90 days. After an eighth
violation of the STAKE Act or Penal Code section 308, a license shall be
revoked. Cal. Bus. & Prof. Code § 22974.8 (b). .
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* The Act specifically does not preempt lacal governments from passing their
own tobacco controf laws. Cal. Bus, & Prof. Code § 22971.3.

The above described state tobacco control laws have severa] limitations which constrain

' their effectiveness in curbing sales of tobacco products to minors. First, most of the state tobaceo

control laws are fine based, For example, Penal Code section 308 has fines that range from $250
to $1000. The STAKE Act has civil penalties that range from $200 to 56000, based on the
number of violations. Finally, the first three violations of AR 71, has fines that range from $500
to $1000, based on the number of violations. The use of fine based sanctions has limited _
effectiveness, given that paying the fines may be seen by violators as a cost of doing business,

Second, the STAKE Act is limited because enforcement is primarily vested with the

In sum, existing state laws have significant limitations which reduce their effectiveness in
curbing illegal tobacco sales 1o miners. In addition, given the various high rates of iliegal sales
of tobaceo products, the proposed ordinance would assist reducing illegal sales of tobacco -
products to minors, ' '
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II.  Whatis AB 3092 and What State Leﬁlslatlon Exists That Deals Wlth Sales of
Tobacco Products to Mmors'?

At the Comxmttee hearing, a speaker stated that State Assembly Bill [AB] 3092 would
address what the proposed ordinance sought to achieve. As a result, the Committee requested a
summary of AB 3092 and other pending state legislation. In both the 2003-2004 and the 2005-
2006 State Legislative Sessions the State Legislature examined various bills dealing w1th tobacco
sales to minors. The followmg isa summary of the State’s legislative efforts:

A. 2004-2005 ngqslatwe Session:

1. AB 3092 - Amends Sectio-ﬁ's of the Cigarette and Tobacco Products Licensing Act

Assembly Bill 3092 was chaptered on September 27, 2004, The bill exempts any person
or entity from AB71 who is exempt from regulation under the U.S. Constitution, federal law, or
the California Constitution. It requires a distributor subject to the act to specify in each invoice
that all taxes on cigarette and tobacco products are included in the total amount of the invoice.
Existing law authorizes the BOE, effective J anuary 1, 2003, to replace stamp or meter
impressions with ones that can be read by a scanning devme It further states the intent of the
Legislature that the authority of the BOE to implement these changes by regulation does not |
affect commerce within the state, Every business must post the required notice of fines for failure
to comply. The bill also increases the amounts of the fines to $50 for the first offense; $100 for

~ the second offense, $250 for the third offense, and $500 for the fourth offense and each

subsequent offense. It incorporates additional changes made to Penal Code section 308, as

proposed to be made by AB 384, discussed below, to be operative only if AB 384 and this bill
are both enacted and take effect,

2. AB 384 - Prohibits tobacco use at youth correctional facilities

Assembly Bill 384 was chaptered on September 27, 2004, The bill prohibits poésession,'
or use of tobacco products by inmates and wards under The Junsdlcuon of the Department of
Corrections and Department of Youth Authonty

3. SB 1173 - Tobacco products self-service display

Senate Bill 1173 was chaptered on September 27, 2004. The bill aménds Business and
Professions Code section 22962, Currently, the STAKE Act is designed to reduce the availability
of tobacco products to minors through sales restrictions and enforcement activities. Specifically,
the STAKE Act prohibits a person engaged in the retail sale of tobacco products to sell, offer for
sale, or display for sale, cigarettes by self-service display, as defined. This bill broadens that -
prohibition to include the sale of any tobacco product or tobacco. paraphernalia by self-display
and exempts certain products, including cigars, not generally sold in a sealed package. Violation
of the ‘section is subject to civil penalties specified in the schedule in Section 22958(a).
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7. SB 1016 ~ Jenkins Act and sale of cigarettes in interstate cbmmer_ce

Senate Bill 1016 was chaptered on September 29, 2004. The bill requires that all tobacco
sales be vender assisted face to face sales unless: (1) the vender fully complies with the federa] .
Jenkins Act, which requires that any person who ships cigarettes subject to state taxes into the
state provide a copy of the invoice to the BOE; 'and (2) that all applicable taxes are paid or posts
a notice stating the purchaser is responsible for the payment of taxes. The bill further authorizes

* the BOE to provide information related to a failure 1o comply by a seller w1th the bﬂ] s

quulrements 1o the Attorney General
5. AB 2491 - Amends Clwarette and Tobacco Products Licensihg Act

Assembly Bﬂl 2491 was chaptcred on June 30, 2004. The bill amended Business and
Professions Code sections 22971, 22974.7, 22979, 22979 4 and 22980.2 and adds sections to the
Revenue and Taxation Code. The bill authorizes the BOE to issue temporary license to retailers
and allow posting on its website of the identity of wholesalers or distributors whose licenses
have been suspended or revoked. The Cigaretie and Tobacco Products Tax Law requires a tax to-
be imposed on distributors through the use of stamps or meter regzster settings affixed to each
package sold. The BOE is authorized under the current law to seize products that do not have the
stamp or have not paid the tax and to give notice by registered majl or publication. The bill

changes the requirement allowmg the BOE to give notice by cernﬁed mail and by posting on the
BOE’s webs1te

6. AB 1666 1666 -Taxation and distributors of tobacco products _

| Assembly Bill 1666 was chaptered on October 12, 2003. The bill amends sections of.
Cigarette and Tobacco Products Tax Law and Revenue Code sections requiring distributors to
pay taxes through use of stamps or meter register settings with reference to dates for filing
payment and reporting of payments. It further allows distributors who defer payments to remit
payments either on a monthly or twice-monthly basis. Until January 1, 2007, it requires
distributors of cigarettes and tobacco products to elect to file returns and remit taxes, as
specified, either on a monthly or twice-monthly basis. -

© 7. SB 1821 - Raises minimum legal age to 21; advertising, display, and distribution
o limitations

Senate Bill 1821 was considered but failed becatise of the end of the legislative session.
The bill would have raise the minimum legal age required to purchase cigarettes and fobacco

" products from 18 to 21 years and make corresponding changes in the STAKE Act. These -

conforming changes would have also be applicable to the restrictions on tobacco promotions and
enforcement of tobacco sales bans. The STAKE Act authorizes the assessment of civil penalties
for violations of the Act and makes the violation of certain provisions of the Act a criminal
offense. Existing law also makes it a crime to engage in activities for which civil penalties may .
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‘be imposed under the Act. This bill would have extended the applicability of the Act and the
criminal law described above to persons under the age of 21 years, except for those who were
borm before January 1, 1987. In addition, the measure would have authorized DHS to enlist the
assistance of 15 and 16 year olds for onsite sting inspections until January 1, 2007, and after that
to use anyone under the age of 21 : :

8. AB 2443 - Tobacco products and minors

Assembly Bill 2443 was considered but failed because of the end of the ecr1slat1vc
session. The bill would have authorized an enforcing agency, other than DHS, to conduct -
- inspections and assess penalties for violations. The bill would have made changes to the civil
penalty amounts for the first and second violation and would have.authorized not only DHS, but
any enforcing agency to assess those civil penalties. The bill would have required all civil
penalties collected under the act by local law enforcement to be used to pay their costs of
enforcement. Local enforcing agencies would have included District Attorney, City Attorney,
- and County counsel. Fmally, the bill would have made changes in the STAKE Act regardlng the

published guidelines for usmg minors in sting operations. :

9. SB 676 - Tobacco manufacturer fees; Tobacco Mitigation Trust Fund

. Senate Bill 676 was considered but failed because of the end. of the legislative session.
The bill would have imposed a fee, to be determined by the State Department of Health Services,
by regulation, on specified cigarette manufacturers who did not 51gn the Master Settlement
 Agreement [MSA] entered into between Attorney General and various tobacco product

- manufacturers in settlement of litigation, The State has entered into a Memorandum of

'Understandmg prov1d1ng for allocation of the state’s share 1o be received under the MSA.
Existing law requires any tobacco product manufacturer that sells cigarettes in California and

- who does not participate in the MSA to place specified amounts into a qualified escrow fund by
April 15th of each year. The proposed bill would have established the Tobacco Mitigation Trust

Fund, to receive moneys derived from the 1r1pos1t1on of the fee.

10, SB 433 - Licensing of retailers

Senate Bill 433 was considered but failed because of the end of the legislative session.
The Cigarette and Tobacco Products Licensing Act of 2003 requires the State Board of
Equalization to take certain actions prior to suspending or revoking a retailer’s license to sell
cigarettes. Existing law prescribes penalties for the fourth through eighth convictions and limits
when the Board has authority to take action against retailers. The bill would have made changes
to those penalties for convictions by requiring the Board to revoke a licensee’s license for
specified periods upon multiple convictions. The bill would have provided that convictions for
violations at one retail location or against.a prior retail owner could not be accumulated against
other locations of the licensee or against a new retail owner. The bill would have repealed the
limitations on the board’s authority to take action against retailers.
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11. AB 1276 - Tobacco Settlement Agreement; escrow compliance

| Assembly Bill 1276 was considered but failed because of the end of the legislative

session. The bill would have required the Attorney General to post a website identifying tobacco
product manufacturers who complied with requirements of the Cigarette and Tobacco Products
Tax Law and the requirement for non-participants under the Tobacco Settiement Agreement to
make payments into a qualified escrow fund, and would have prohibited any stamp or meter to
be affixed to a product not included on the list. The bill would have given the Attorney General
specified authority and duties in this regard, and would have imposed specified penalties for
failure to comply. The bill would have also made it a2 misdemeanor for a tobacco manufacturer

to make false representations, or to sell, distribute, or impart cigarettes in violation of the bill.
- The bill would have further deemed it unfair competition for any person to affix a tax stamp or
metet impression in violation of the bill’s requirements, and would have added to the existing

forfeiture list products to which c1garertc tax stamps or meter impressions are afﬁxed in violation
of the prohibition specified.

12. AB 221 - Tobacco products, mlmmum age, advertising

Assembly Bill 221 failed because of the end of the legislative session. The bill would

. have extended the prohibitions of the STAKE Act to persons under 21 years of age, except those

- born before January 1, 1986. In addition to increasing the buying age for tobacco products, the

bill would also restrict advertising or sale of promotional items to persons less than 21 years of

age. The bill would have changed the definition of a crime, creatinig a state-mandated local

program. The STAKE Act currently requires DHS to enlist 15 and 16 year olds in sting

. inspections. The bill would have authorized DHS until January 1, 2007, to enlist the assistance of
persons who are 15 and 16 vears of age, and after January 1; 2007 to enlist the assistance of

persons less than 21 years of age for the inspections. :

13. AB 1040 - Cigarette taxes

Assembly Bill 1040 failed because of the end of the legislative session. Existing law
authorizes local government entities to levy specified taxes, but prohibits imposition of taxes by
any charter city, or counties with regard to sale, use, ownership, holding, or other distribution of
c1gare’ctes and tobacco products except as prov1ded The bill would have authorized the board of
supervisors of a county to impose a tax, in addition to other local taxes, on the privilege of
selling cigarette and tobacco products within their boundaries.

14. AB 1239 - Cigarette taxation

Assembly Bill 1239 failed because of the end of the legislative session. The bill would havé
imposed after January 1, 2004, a fee, to be determined by DHS as prescribed on specified
tobacco manufacturers who did not sign the Master Settlement Agreement (MSA), creating the
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Nonparticipating Tobacco Manufacnn‘iﬁg Mitigation Trust Fund to receive monies derived from -
the fee. Fund monies are to be used to reimburse DHS and to fund smoking cessation programs.

B. 2005-2006 I ecislative Session:

1. SB 400:

Senate Bill 400 is currently set for 2 hearing on Apri! 6, 2005. The bill would allow the
BOE to validate state, Jocal, and county convictions for violation of the cigarette licensing laws
under Business and Professions Code sections 229350 et seq. The BOE could then impose the
following penalties: first violation: 30-day suspension; second violation: 90-day suspension;
third violation: 120-day suspension; fourth violation: 365-day suspension; and, fifth violation:
Permanent revocation. A party would then have 30 days to appeal the administrative action.
The violations are applied to the location and not the person and thus are not cumulative as to
other retail locations owned by the same owner. Violations by a previous owner at one location
cannot be accumulated against a new owner of the same location. The bill would further require
local law enforcement agencies to contact the State Board within 30 days of any judgment
finding a seller, retailer, etc., to be in violation. The bill also provides for a State-mandated
program to superwsc the lmplemcntation of this bill. The bill also provides for re1mbursements
to local agcnmes and school districts.

2. AB 1749 :

Assembly Bill 1749 is currently set for a hearing on April 8, 2005. The bill would

* require tobacco vendors, distributors, etc. to provide the correct excise tax, instead of an itemized

list of sales, along with their sales invoices verifying to the BOE the amount of their total sales of
tobacco products in California. The bill further empowers the BOE or any state or local agency .
to seize any tobacco products that do not comply with the invoice reporting requirements. The
section allows the BOE to revoke or suspend licenses of distributors, wholesalers, importers or
manufacturers and, upon further offenses, to impose a fine of five times the value of the retail
cigarettes in question or $5000, whichever is less. The bill requires all manufacturers and
1mp0rters to pay a fee proportmnal to their market share as of January 1, 2004. Flnally, the b111
requires a refund or remission to the State of all excess taxes/fecs collected -

3. AB 1612:

The bill is in the Assembly Natural Resources Committee. The bill would enact the
Cigarette Pollution and Litter Act of 2005 and add Public Resources Code section 19000, et. seq.
The bill would require that an additional fee be paid by manufacturers to the BOE starting July 1,
2006 to fund cigarette pollution prevention and education measures and educational programs,
Under Public Resources Code section 19003, the manufacturer will pay a cigarette poliution and
litter prevention fee to the State Board of Equalization for cach pack sold. Under section
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19004(2) the motieys collected will go into & fund managed by the State Treasury to be used by
both the Department of Health and the Department of Conservation as per section 19004(b.) .
The purpose of this fund as per section 19004(b)(1)-(8) is to assist local govermnments in clean-
up and educational efforts relating to smoking and cigarette pollution; to reimburse the expensss

incurred by the Board for collecting the fees ; and, to pay for implementing this statute,
4. AB17;

The bill was referred to the Assembly Committee on Governmental Organization. The
bill would add section 516 to Public Resources Code and make it an infraction punishable by
$100 fine to smoke within 25 feet of playgrounds and on State beaches. The bill would exclude
adjacent parking lots or campgrounds that are not on the sand.

5. AB 1029:

The bill was referred to the Assembly Committee on Revenue and Taxation. The bill
would amend Revenue and Taxation Code section.30101.7 by requiring the vendor of non-face-
to~face sales to comply with all federal (Jenkins Act) and state requircments involving the sale of

. cigarettes including providing the State Board of Equalization with a verification of al] taxes ,
having been paid as per Revenue and Taxation section 30101.7(d)3); verification that the seller

 is in compliance with the provisions of Health and Safety Code section 104557(a)(2); requiring
an out-of-state seller to include a printed label informing the buyer that their identity has been

reported to the Board and that the buyer is responsible for al] unpaid state taxes. The bill further
allows for a separate cause of action by local entities and the Attorney General against retail
_sellers who fail to pay taxes on face to face transactions, - -

III.  Because the Cost to Administer and Enforce the Proposed Ofdinanée Does qu -
L Change Because of the Size of the Business, the Fee Must Be the Same for Small and -
Large Businesses ‘ ; ‘ -

_ The Committee was concerned about the equity of assessing the same permit fee for
- small and large businesses. Asa result, it asked whether the fee for a permit may be based on the
size of the business - where a smalier business would pay a Jower permit fee. The cost in
administering and enforcing the proposed ordinance is the same for both large and small
businesses. As a result, any permit fee imposed must be the same for hoth lerge and small’
businesses, ' , :

Government Code section 66016 states, in pertinent part: “Unless there has been voter
approval, as prescribed by [Government Code] [s]ection(s] 66013 or 66014, no local agency.
~shall levy a new fee or service charge or increase an existing fee or service charge t0 an amount
which exceeds the estimated amount required to provide the service for which the fee of service
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charge is levied.” See also Sinclair Paint Co. v. Board of Equalization, 15 Cal.4™ 866 (1997) -
[Fees may include costs of enforcement]. As a result, the sole criteria that may be considered to
determine the cost of a fee is the cost to administer and enforce the service.

Permit fees for the proposed ordinance will be used to pay for the processing of the
permit applications, and to provide for administrative appeals. The costs for activities are the
same for all businesses regardless of size, particularly because each location which sells tobacco
products will be required to possess a permit. As a result, a fee based on the size of the business -
in this case would not be proper

IV.  American Lung Association Survey Results

At the Committee meeting the results of the American Lung Association survey were
discussed. In the course of the discussion, the Committee asked which businesses were surveyed
and how did those businesses fare. Attachment 4 contains the survey results requested by the

. Committee. The survey results identify which businesses were surveyed and which sold tobacco .

products to minors. Also, attached is a copy of the American Lung Assocxa‘uon report generated
asa qu‘nH of the survey,

V. _ Number of Prospectiye Applicants

The Committee also asked how many tobacco retailers would be required to obtain the
proposed police permits. At the meeting, based on information from the Palaver Tree
Organization, an estimate of 3500 applicants was given. However, it was cautioned that the
number was solely an informal estimate, The Committee directed that efforts be made to obtain
more accurate information related to the number or prospective apphcants

In response to the Comm1ttee s query, the City Attorney’s Ofﬁce contacted the State

Board of Equalization, which is tasked with ensuring that tobacco retailers obtain State Tobacco
Retailer licenses [AB 71 licenses]. After conversations with Victor Day, Principal Compliance
Supervisor, the Board of Equalization provided to the City Attorney’s Office, a list of all persons
who had been issued a state tobacco retailer license in the City of San Diego, which numbered in
March 2005 at 1363. Accordingly, because tobacco retailers required to obtain a state license
would also be required to obtain a City permit, the number of prospective City permittees is the
same and numbers about 1363.

VL.  Illegal Sale Rates to Minors Supports the Need for the Proposed Ordinance

A review of the tobacco sales rates of tobacco products to minors supports the conclusion
that the proposed ordinance would assist in reducing tobacco sales to minors. There are at least .
three tobacco sales rates to minors which may be exarhined. The first is found in the State of
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" Califormia’s 2004 Youth Tobacco Survay In that survey, the sales of tobacco products rate to

minors is currently at 14 percent, a slight increase from the prior year which was at 12.2 percent.
The second is a rate calculated by DHS. DHS has reported an illegal sales rate, as of June 24,
2004, of 29 percent.’ The rate they calculated for Fiscal Year 2003-2004 was at 34 percent.
However, they caution that the rates they have developed are not official statewide results.
Nonetheless, they are significantly high rates. Finally, the American Lung Association conducted
a survey of tobacco retailers in the City of San D1ego They determined that 43.8 percent of 244
‘surveyed businesses sold tobacco products to minors. Accordingly, in light of the abave rates,
which range from 14 percent to 43.8 percent, additional efforts, such as the proposed ordmance,
to hold retailers who sell tobacco products to minors accountab}e are needed o assist in
reducing the rate of 1llegal sales to minors. :

The San Diego Tobacco Free Communities Coalition is opposed to the ordinance as
written because it does not provide the Police Department with adequate funds to enforce the
proposed ordinance and sales to minor laws. The Coahtlon strongly believes the ordinance
should be adopted in a more viable form

CONCLUSION

' ‘This memorandum was intendcd to address the questions presented by the Committee. .
The information prowded further supports the conclusion that the proposed tobacco ordinance is
a lawful and proper exercise of the City s police power.

Respectfully submitted,

MICHAEL J. AGUIRRE
City Attorney

SS Jrp
Attachments
RC-2005- 08

% A copy of the “California Department of Health Services, Tobacco Control Section, 2004 California Youth
Purchase Survey, Executive Summary” is attached as Attachment 2.
* A copy of DHS’s findings, obteined fom their website is attached as Attachment 3.

* A copy of the American Lung Association survey resu}ts including an identification of surveyed businesses, is
attached as Attachment 4.
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307. Every person, £irm, .0I co*poratlon whlch sells or gives or in
any  way furnishes to .another persen, who is in. fact under the age of
21 years, any candy,-cake, cookie, oxr chewing gum which contains
alcohel in excess of 1/2 of 1 percent by weight, is guilty of a
mirsdeneanot———" : ' ,

3p8. (2) Every person, firm, or corporation that knowingly or under .
circumstances in which it has knowledge, or should otherwise have
grounds for knowledge, sells, glves, or in any way ‘furnishes to
another person who is under the age of 18 years any tobacco,
cigarette, oxr c1garette papers, or any other pre paration of tobacco;
or any other instrument or paraphernalia that is desighed for the
smoking or ingestion of tobacceo, products prepared from tobacco, -or
any controlled substance, is subject to either a criminal action for
a misdemeanor or to a civil action brought by a city attorney, a
county counsel, or a district-attorney, punishable by a fine of two
hundred dollars ($200) for the first offense, five hundred dollars
[5500) for the second offense, and one thousand dellars {$1, 000) for
the third offense.

Notwithstanding Section 1464 or any other prov;s;on of law, 25
percent of each civil and criminal penalty collected pursuant to this
subdivision shall be paid to the office of the city attorney, county-
counsel, or d*stxlct_attorney, whoever is responsible for bringing
the successful action, and 25 psrcent ¢f =ach civil and criminal
penalty collected pursuant'bo this subdivision shall be pald to the
city or county for the administration and cost Gf the
service work component provided in subdivision ().

Proof that a defendant, or his or her employee or agent, demanded;
was shown, and reascnably relied upon evidence of majority shHall be-
defense to any action brought pursuant to this subdivision. Evidence
of majority of-a person is a facsimile_of or a reasonable likeness
of a document issued by a federal, state, -county, or municipal
government, or subdivision or agency thersof, including, but not
limited to, a motor vehicle operator's license, a registration
certificate issued under the faderal Selective Service Act, or an
identification card issuved to a member of the Armed Forces.

‘For purpeses of this section, the person liable for selling or.
furnishing tobacco products to minors by a.tobacco vending machlne
shall be the person autheorizing the installation cor placement of the
tobaccoe vending machine upon premises he or she manages or otherwise
contrels and under circumstances in which he or she has knowledge, or
should otherwise have grounds for knowledge, that the tobacco
vending machine will be utilized by minors.

(b} Every parson under the age of 1B years who purchases,
receives, or possesses any tobacco, cigarette, or cigarette papers,
or any other preparation of tobaceco, or any other instrument or.
paraph rnalia that is designed for the smoking of tobacco, products
prepared from tobacce,. or any controlled substance shall, upon
conviction, be punished by g fine of seventy-elve dollars (§75) or 30
hours of community service work. )

{c) Evory perscon, firm, or corporatlon that sells, or deals in
tobacco or any preparation thereof, shall ‘post conspicutusly and keep
so posted in his, her, or 'their place of business at each peint of
purchasse the notice reguired pursuant to subdivision (b} of Section
22952 of the Business and Profassions Code, and any person failing to
do so shall, upon conviction, be punished by a fine of fifty dellars
{$50) for the first offenses, one hundred deollars ($100) for the
second offense, two hundred fifty deollars ($250) for the third
cffense, and five hundred dollars ($500) for the fourth offense and’

—— -
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) S e ,¢u;nL¢un or this provision, or by imprisonment in a
county .J @ eeding ‘30 days. ' )
(d} Fo *; oses of determining the liability of persons, firms,
or corporations controlling franchises or business operations in-
multiple locations for .the second and subseguent viclations of this

secticn, each individual franchise or buszness locatlon shall be
desmed a separaLe entlty

o e~ i e e -
oET —£Fi§ section,

- —m e e

N, As .2 resuler—no—c1ty‘*tﬁﬁnhy, or c1ty and’ county

;nall adﬂpt any ordlnance or rﬁgulatlon inconsistent WLth this
sectlion.

108.1. (a) Wotwithstanding any other provision of law, no perscn
hall sell, offer for sale, distribute, or import any tobacco product
ommonly referred to as "bidis" or "beedies," unless that tobacco
roduct is sold, cffered for sala, or intended to be sold in a
usiness establishment that prohibits thé presence of persons under

8 years of age on 1ts‘premlses

(b) For purpeses of this section, "bidis" qr "beedies" means a
roduct containing tobaceco that is wrapped in temburni leaf
diospyros melanoxylon) or tendu lezf (diospyros exculpra).

{c) Any person-who violates this saction is guilty of a
isdemeanor or subject to a civil action brought by the Attorney .
aneral, a city attorney, county counsel, or district attorney for an-
ijunction and a civil penalty of up to two thousand dellars
32,000) per violation. This subdivision does not affect any o;her
medies available for a v1olatlon of this sectlon

|3,2."(a) Every person who sells one or more cigarettes, other

an . in a sealed and properly labeled package, is guilty of an
fractlon ‘

{b}) "A sealed and properly labeled package," as used in this
ction, means the original packaging or sanitary wrapping of the
nufacturer or importer which conforms to federal labeling’
quirements, including the federal warnlng label.

3.3, (a) A pérson, firm,

corporation, or business may not
Mmfacture for sale,

distribute, sell, or offer to sell any
jarette, except in a package containing at least 20 cigarsttes
:son, firm, corporation, or business may not manufacture .for sale,.
itribute, sell, or offer to sell any roll-your-own tobacco, except’
a package conta;nlng at least 0.60 cunces of tobacco.

(k) As used in subdivisich (a},

wwains nicotine,
ditions of use,
lowing: . . ‘

{1} Any roll of. tpbacco wrapped in paper or in any substance not
tzining tobacco. ‘

(2) Tobacco, in any form, that is functiocnal in the product,’
ause of its appearance,

A

”clgarette" means any product that
is intended to be burned or heated under ordinary
and consists of, or contains any of, the

that,
the type of tobacco used in the flller,

its packaging and labaling, is likely to be offered to, or

chased by, consumers as a CLQarette

{3} Any roll of tobacco wrapped in any substance containing

acco which, because of its appesrance, the type of tobacco used in
filler, cr its packaging and labeling, is likely to bp ozfered

or purchased by, consumers as a cigaretts described in'this
iivision. -
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(c) A{}[}éﬂ@{i]_flrm, oorporatlon, or business that wviclates, this
section is'liable for an infraction,.or in an actlon brought by the
Atteorney General, a district attorney, a county counsal, or a city .
attorney’ for a civil penalty of two hundred dollars ($200) for the

first VlOlaLlCn, five hundred dollars {55008} for the second
viclation, and cne thousand dollars ($1,000) for each subsequent act
ﬂopS;;tutlng a violation. . : :

308.5. (a) No person or husiness shall s2ll, lease, rent, or
srovide, or offer to .sell, lease, renit, or otherwise offer to the
oublic or to public establishments in this state, any video game
intended for either private use or for use in a public establishment
and intended primarily for use by any pesrson under the age of 18
years, which contains, in its design and in the on-screen
presentation of the video gamz, any paid commercial advertisemant of .
alcoholic beverage or tobacco product containers or other forms of
consumer packaging, particular brand names, trademarks,. or
copyrighted slcgans of alcoholic beverages or tobacco products.

(b) 2s used in this section, "video game" means any electronic
amusement device that utilizes a computer, microprocessor, or similer
=lectron1o circuitry and its own cathede ray tube, or is'designed to
me used with a tnlevrslon set or a monltor, that interacts with the
user of the desvice. ' :

{c}. A violation of this sectlon is a mlsdnmeanor

208hb. {a) Except as provided in subdivision (b}, every mperson who
knowingly delivers or causes to be delivered to any residence in this’
state any tcbacco products unsclicited by any perscn resrdlng

therein is gquilty of a misdemeanor. ‘

(b} It is-a defense to a violation of this sectlon that the
rec1o1ent ©f the tobaceco products is personally known to the
defendant at the time of the delivery.

(c) The distribution of unsolicited tobaceo products to residences
in violation of this section is a nulsance within the meanlng of
Section 3479 of the Ciyil Code. :

(d} Nothing in this section shall be construed to lmpose any
liability on any emplOyee of the United States Postal Service for
actions performed in the scope of his employment. by the United States
Postal Servlce.

309. - Any proprletOf knnp__, manager, conductor, or person having
the control of any house of prostitution, or any house or room
resorted to for the purpose of prostitution, who shall admit or keep
any minor of either sex therein; or any parent or guardian of any
such minor, who shall admit ot keep such minor, or sanction, or
connive at the admission or keeping thereof, into, or in-any’ such
house, or room, shall be guilty of 2 misdemeanor.

310. Any minor under the age of 16 years who visits or attends any
prizefight, cockfight, or place where any prizefight, or cockfight,
is advertised to take place, and any owner, lessee, ¢r proprietor,
or.tha agent of any owner, lessee, or propristor of any place whers
any prizefight or cockfight is advertised or represented to take
place who admits any minor to a place where any prizefight or
cockfight is advertised or represented to take place or who admits,
sells or gives to any such minor a ticket or other paper by which
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22950, Thls Divisien shall be known,and,maygbe:refe*red—td‘ﬁEﬁfhe
AVLSSON Sl 2 AU S-St
StoprTobacﬁd‘Access”to KLdsdEn;o;eemnntwﬂntwur”th STAKE Act

22951. The Legislature finds and declares that reducing and
aventually eliminating the illegal purchase and consumption of
cocbacco products by miners is critical to ensuring the long-term
health of our state's citizens. Accordingly, California must fully
comply with federal regulations, particularly the "Synar Amendment, "
that restrlct tobacco sales {6 minors and reguire states to .
rigorously enforce thElI laws Drohlbltlng the sale and dlstrlbutlon
> £ tobacco products to persons under 18 years of age’

2852, On or before July 1, 1893, the State D=partment of Health
'ervices shall do all of the following:
~ .(a) Establish and develcp a program to. reduce the availability of
obacco products to personsg under 18 ysars of age through the
nforcement activities authorized by this division. . )
(b) Establish reguirements that retailers of tobacceo oroducts post
onspicuously, at each point of purchase, a notice stating that
211ing tobacco products to anvone undexr 13

..... 18 years of age. is illegal
nd subject to penaltiss. The notice shall also state that the law

sguires that all persons selling tobacco products check the
dentification of any purchaser of tobacco products who reasonably
spears to be under 18 years of age. The warning signs shall include
foll-~free telephone number to the state department for persons to
sport unlawful sales of tobazcco products -to minors.,

(c) Provide that primary responsibility for enforcement of this
wision shall be with the state department. In carrying out its
:forcement responsibilities, the state department shall conduct
ndom, onsite sting inspections at retail &ites and shall enlist the
gistance of persons that are 15 and 16 years of age in conducting
ese enfdrcement activities. The state department may conduct
site sting inspections in response to public complaints or at
tail sites where v;olatlons have previously occurred, and
vestigate illegal sales of tobacco products to minors by telephone,
11, or the Internet. Participation in these enforcem&nt
tivities by a2 person under 18 years of age shall not constltute a
>lation of SLDlelSlOH (b). of Section 308 of the Penal Coda for the
-son under 18 years of age, and the parson under 1§ years of age

immune from prosecution thersunder, or under any other provision

law proh1b1t+ng the purchase of thase products by a perscn under
years of age. ‘

{dy In accordance with Chapter 3.5 (commanc1ng with Section 11340)

Part 1 of Division 3 of Title 2 of the Government Code, the state
artment shall adopt and publish guidelines for the use of persons
ler 18 years of age in inspections conducted pursuant to
«division (<) that shall include, but not be limited to, all of the

lowing:
{1} The state departmesnt and any local law en:orcament agency - . .
zr an enforcement dalegation contract with the department may uses

sons under 18 years of age who are 15 or 16 yeasrs of age in random
pections to determine if sales of cigarettes or other tobacco
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products are being made to persons under 18 years of. age ‘e

(2) A photograph or video recording of the person under 18 years
:f age shaBO&?@ﬁé} prior te each inspection or shift of :
‘qspactlons and retazined by the department or the local law
sanforcement agency under an enforcement delegation contract w1th th=
iepartment for purposes of verifying appearances,

(3) The state department or a local law enforcement agency under
an—enforcementﬁdelegatlcnmcontract—wzth—thefdepartment—may_use—vldecf

~=CBTAINg eguipment When conductlng tHE iHSpections to record ang
iocument illegal sales or attempted sales.

{£4) The perscn under 18 years of age, if cLestlonnd about hls or -
ver age, need not state his or her actual age but shall present a
-rue and correct identificatién if verbally asked to present it. A&ny
‘ailure on the part of the person under 18 years of age to provide
-rue and correct identification, if verbally asked for it, shall be &
jafense to any action pursuant to this section. T )

{5) The person under 18 yesars of age shall be under thn
supervision of a regularly employed peace officer durlng the
.nspection.

{€) All persomns under 18 years of age used in this manner by the
-epar-ment or a local law enforcement agency under an enforcement
ielegation contract with the department shall display the appearance
>f a person under 18 yesars of age.. It shzll be a defense to any
iction under this division that the person's appearance was not that
shich could be generzlly expected of a person under 18 years of age,
inder the actual circumstances presented fo tha seller of the
~1gar=ttes or other tobacco proaucts at the time of the alleged
sffense. . -

(7) Following. the complatlon of the sale, the peace offlcer
iccompanying the person under 18 years of age shall reentar the
cetail establishment and inform the seller of the random inspection
aind folleowing an attempted sale, the department shall notify the
cetail establishment of the inspection.

(B} Failure to comply with the procedures set forth in this
subdivision shall be a defense to any action brought pursuant to this
section.

{e) Be resoonsmble for ensuring and reportlng the stata's
zompliance with Section 1826 of Title XIX of the federal Public
iealth Service Act (42 U.S5.C. 300x-26) and any implementing
cregulations adopted in relation thereto by the United States
Jepariment of Health and Human Services. A copy of this report shall
>e made available to the Governor and the Legislature.

(f) Provide that any civil penalties imposed pursuant to Sectlon
22858 shall be enforced against the owner or owners of the retail
>usiness and not the employees. of the bLSLness

22953, (a) Except as provided in subdivision (b), all moneys
zollected a5 civil penalties pursuant to this division shall be
jeposited in the State Treasury to the credit of the Sale of Tobacco
to Minors Control Account that is hereby established; -

(b) Notwithstanding subdivision (a), all funds coll°Cted within
any one fiscal year as civil penalties pursuant to this divigion that
exceed the sum of three hundred thousand d011ars {$300, OOO) shall b=s
deposited in the General Fund. :

22954, nny cigarette or tobacco products’distributor or wholesaler
2s defined in Sectiohs 30011 and 30016 of the Revenue and Taxation
Code, and licensad under Article 1 {(commencing with Section 30140) of
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fe—ess = we e mevenue and Taxation Coda © - T e L
or Article 3 (commencing with, Section 30155) of Chapter 3 of Part 13 L '

of Division 2 o he Revenue and Taxation Ceode, ‘and any cigarette .
vending éb rator granted a seller's permit under the Sales
and Use Tax Law. {Part 1 [commencing with Section 6001) of Divisiénlz
of the Revenue and Taxation Ceode), shall annually provide to the
state Department of Health Services, the names and addresses of those

persons to whom they provide tobacco products, including, but—not—— ——— e
limired_to—deakrers—as—defined _in_Section.300i2—pfsthe~Revenus &M —
Fawration Cé88,  for the purpese oOf 1d=ntlfylng retailers of tobacco to-
ansure compliance with this divisicn.

Cigarette vending. machine operators granted a seller's permit
inder the Sales and Use Tax Law .{Part 1 (commencing with Section
5001) of Division 2 of the Revenue and Taxation Code}, shall annually
srovide to the department their name and the address of each
~ocat;on where cilgarette vending machinss are placed, in order to
:nsure compliance with this lelslon

The data provided, pursuant to this section, shall bé deemed
sonfidential official information by the department and shall be
wwempt from disclosure under the California Public Resords Act

‘Chapter 3.5 {commencing with Sectlon 6250) of DlVlSan g of Tltle 1
i the Government Code)

2955. Agents of the state department, while conducting enforcemant
ctivities pursuant to this division, are peace oificers and are .
ubject to all of the powers and immunities granted to Food and Drug -
sction inspectors pursuant to Section 1065300 of thHe Health and

afety Code in the same manner as are any Food and Drug Section
nspectors of the state department.

2956. Bll pnrsons engaging in the retail sale of tobacco products
121l check the identification of tobacco purchasers, to establish

e age of the purchaser, if the purchaser reasonably appears to be
wder 18 years of age. Co )

'957. (a) The staté department may enter into an agreement with
ical law enforcement agencies for delegation of the enforcement of
is division within their local jurisdictions. The cantract shall
guire the enforcement activities of the local iaw enforcement
encies to comply with this. division and with all applicable laws
d the guidelines developed pursuant to Secticn 22951. '

(b} In cases where enforcement has been delegated to local law
forcement agencies pursuant to this sectien, any enforcement by the -
ate department in thoses jurisdictions shall be coordinated with
2 locel law enforcement agencies and the state department may not
2licate enforcement activities, so as teo result in & duplication of
vil penalties or assessments under this division.

{c) The state department shall reimburse local law enforcement
zncies for enforcement costs pursuant to delegation contracts, not
exceed the projected costs to the department for enforcement of
is division in those jurisdictions. Reimbursements shall be made
oM the Sale of Tobacco to Mlnors Control Account

158, (&) The state_department may assess civil penalties against
¢ parson, firm, or corporztion that sells, givess, or in any way
nishes to another parson who is under the age of 18 vears, any
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obhbacco, Clgaretie, OF Clydlelif papoldd, wi Sy VLlSe L1000 ee WaSiie v
parapheiisigﬁgqs is designed for the smoking or ingestion of .
~ocbacco s prepared from tobacce, or any controlled substance,.
accordlng to the follow;ng schedule: {1) a civil penalty of from

-wo hundred- dollars (5200} to three hundred dollars ($300) for the
first violation, (2) a civil penalty cf from six hundred dollars
{$600) to nine hundred dollars (§900) for the second viclation w1th1n
s_five-year period, (3) a civil penalty of from one thousand two

umwdned—dallars-+$LrZGO}—to—one-thousand_eightuhundredcaallarq_- i s o
($1,800) for a third violation within a five-year period, (4} a ClVll- C

senalty of from three thousand dollars {$3,000) to four thousand

jollars .{$4,000) for a fourth violation within a five-year psriod, or:

{5} a.civil penalty of from five thousand dollars ($5,000) to six '

chousand dollars ($6,000) for a fifth or subsequent violation within

: five-year period. o -

(b) The state department shall assess penalties in accordance with
khe schedule set forth in subdivision (a) agalnst any persocn, firm,
>r corporation that sells, cffers for sale, or distributes tobacco
sroducts from a cigarette or tobacce products vending machine, or any
person, firm, or corperation that leases, furnishes, or services.’
these machines in viclation of Section 22560.

{c) The state department shall assess penalties in accordance’ with -
the schedule set forth in subdivision (a} agalnst any person, firm,
or corpcratlcn that advertises or causes to be advertised any tobacco
product on any outdoor billbsard in violation of Section 22961,

{d) If a civil penalty has been assessed pursuant to this section
against any person, firm, or corporation for a single, specific
violation of this division, the person, firm, cor corporazatiecn shall
not be prosecuted under Section 308 of the  Penal Code for a wviolation
based on the same facts or specific incident for which the civil
ponalty was zzsessad, If.anv person, firm, Tor PDTUOTE?JOD has been
presecutaed for a single, specific v;olatlon of Sectlon 308 of the
Penal Code,.the person, firm, or corporation shall 'not be assessed a

civil penalty under this section based on the same facts or specific
incident upon which the prosecution under Section 308 of the Penal
Codel was based.

{e}). (1} In the case of a corporatlon or business w1th mere. than
one retazil leocation, to. dctermlne the number of accumulated
violations for purposes of the penalty schedule set forth in
subdivision (a), viclations of this division by one retail location
shall not be accumulated against other retall locatmons of that same
corporatlon or business. - - -

'(2) In the case of a retail location that operates pursuant to a
franchise as defined in Section 20001, violations of this division '
accumulated and assessed against a pricr owner of a single franchise
location shall not be accumulated against a new owner of the same
single franchise location for purposes of the penalty schedule set
forth in subdivision [a).

(f) Proceedings under this secticn shall b= conducted in
accordance with Section 100171 of the Health and Safety Codae.

225858, (a) The sum of twg mllllon dollars (52,000,000} shall be
transferred annually from the portion of the federal Substance Abuss
Prevention and Treatment block grant moneys allocated to the State
Department of Alcohol and Drug Programs for administrative purposes
related to substance abuse programs, to the Sale of Tobacco to Minors
Control Account. o
{b) Upon appropriation by the Lnglslatur moneys in the Szale of
Tobacece to Minors Contrel Account shall be expenced by the state
dﬂpartmnnt to admlnlster and enforce thws division. :
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2'2'9'50. (a)@@ecﬁgz@ prov:.ded in subdivision (b}, no c:Lgarette or )
tobacco ‘pro be sold, offered for sale, or distributed from
a vending machine or appliance;

or any other coin or token operated
mechanlca? device designed or used for vending purposes, including,

put not limited to, machines’ or devices that ‘use remate control
locking mechanisms.

. -—ee—ee——F———‘-ffjif*”_—' - s R R R —
A Pl )=Commencing= uanuav'7IT:IE&ﬁﬁ_cha;ét%e*erﬁfﬁbaﬁco product
reanding-machifies or appliantes may be located at least 15 feet _away
from the entraznce of a premise issued an on-sale public premises

ticense as defined in Saction 23039 by the Debaftment of Alcohollc
jeverage Control to sell zlcoholic bevesrages.

(2} Bs used- in this subdivision "at least 15 feet away from the
.ntrance” mesans w1tnln the premises of the licensed establlshnent and .
.ot outside those premises.

{c) This section and subdivisicn [b) of Section 22958 set forth
inimum state restrictions on the sale of cigarettes or tobacco
roducts- from vending machines or devices and do not preempt or
therwise prohibit the adoption of a local standard that further
sstricts access to and reduces the availability of cigarette or
sbacco products from vending machinés or devices or that imposes a
omplete ban on the sale of cigarettes or tobacco products from
=nd1ng machines or devices. A local standard that Ffurther restrlcts
r impeses a complete ban on the sale of cigarettes or tobacco
roducts from vending machines or devices shall control in the event
£ an inconsistency betwsen this section and a2 local standard

'961. (a)-Na person, firm, cerporation, partnership,. or other
‘ganization shell advertise or cause tc be adveriised any tobacco

‘oducts on any outdoor billboard located within 1,000 feet of any-
blic or private elementary scheol, 3unlor high- schcol or hlgh
hool, or public playground. :

{b) This section sets forth mlnlmum state restrlctlons on the

vertisement of any tobacco products on outdoor billboards near
hools and public playgrounds and does not preempt or otherwise
ohibit the adoption ¢f a local standard that imposes a more
strictive or conplete ban cn billbecard advertising or on
s>acco-related billboard advertising. A local standard that lmposes
nore restrictive or complete ban on pillboard advertising or on
>acco-related billboard advertising shall control in the event of

r inconsistency between this section-and a local standard.

(¢) This section shall not -be construed to prohibit the display of
essage or advertisement oppesing the use of tobacco products.
rever, thls subdivision shall not be construed to permit an

‘ertisement promoting the use of. tobacco products by including a

sage oppesing the use of tobacco products within that
ertisement.

62. (a) For purposes of thls sectlon, the following terms have
following meanings: ‘

{1} "Selfi-service display" means the open display of tobacco '
ducts or tobacco paraphernalia in a manner that is. accessible to

general public without the assistance of the retailer or employes
ihe retailer.

{2y "Tobacco parephernalia” means cigarette papers or wrappsrs,
35, holders of smoking materisls of all types, cigarette relling
1ines, or other instruments or things designed for the smoking ox
:stion of tobacco products.
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(3} "Tobacco product” means -any product containing tobacco leaf,
1ncludlng, but not, limited to, c1ga*ett=5, cigars, pipe tobacco,
spufLy chﬂwﬁpec@ &Fs dloplng tobacco, bidis, or any other
dreparatlon atco.
" {4) "Tobacco store" means a Tetall business that mests all of the
sn1lowing requirements: -
. (A} Primarily sells tobacco products : ,
==B= GenerateS“more—than—ﬁﬂgpﬂrcent_of)its—grass—fevenues—annuaiiyﬂ : A

ifom the sale of tobacco products and tobaccd Parapherna Ifa ™™ R s

{C) Does not permit any person under 18 years of age to be prnsnnt )
>r enter the premises at any time, unless accompanled by the person' ‘

s parent .or legal guardian, as defined in Section 6303 oF the Famlly
_ode

(DY Dbes not se‘l alcohollc bevevagas ox food for consumptlcn on
-ne premises.

(b). Except as permitted in subd1v1510n (b) of Section 22960 it is
inlawful for a person engaged in the ratail sale of tobacce products
-0 sell, offer for sals, or display for sale any tobacco preduct or
-obacce paraphernalia by self-service display. A person who violates
-his- section is subject to those civil penalties SPElelEd in the
schedule in subdivision (a) ‘of Section 22958,

(e} Subdivision (b) shall not apply to the display.in a tobacce
store of cigars, pipe tobacco, snuff, chewing tobacca, or dipping
-obacco, provided that in the case of cigars they are generally not
sold or offered for sale in a sealed package of the manufacturer or.
importer containing less than six cigars. In any enforcement action
srought pursuant to. this division, the retail business that displays
any of the items described in this subdivision in a self-ssrvice
display shall have the burdnn of proving that it quallfles for the
=xemotlon establishad in this subdivision.

- {d).The Attorney General, & city attorneay, a county counsel, or a
district attorney may bring a civil action to enforcs this section.

{e) This section does not. preempt or otherwise prohibit -the
adontlon of 2 lecal standard that imposes ‘greater restrictions on the
access to tobacco products than ths restrictions imposed by this
section. To the extent that thers is an inconsistency between this
section and a local standard that imposes greater restrictions on the
access to tobacco products, the grsater restriction on the access to .
tobacco products in ths local standard shall prevail.

22963 (a) The distribution or- sale of tobacco products dlrectly or
indirectly to any person under the age of 18 years through the
United .5tztes Postal Service or through any other public or private
postal or package delivery service at locations, including, but not
limited to, publlc mailboxes and mailbox stores, is prohlblted

(b Any perscn selling or dlstrlbutlng tobacce products dlrectly
tg. 2 consumer in the state through the United States Postal Service
or by any other public or private postal or package delivery service,
including orders placed by mail, telephons, facsimile trarsmLSSLOn,
or .the Internet, shall comply with the following provisions:

(1) (A) Before enrclling a person as a customer or distributing or
selling the tobacco product through any of these means, the
distributer or seller shall verify that the purchaser is 18 years of
age or older. The distributor or seller shall attempt to match the
name, address, and date of birth ‘provided by the customer to
information contained in records in & databass of individuals whose
age has been verified to be 18 yeaxrs or clder by reference to an
appropriate database of government records kept by the distributor, a
direct marketing firm, or any other entity. The distributor or
selier shall also verify that the billing address on the check or
credit card offersd for paymnnt by the purchaser matches the aadress
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If the distributor or seller is unable to verify’ that the
purchaser is 18 years of age or older pursuant to subparagraph (AY,
he or she shaTl T e the customer fo submit an age-verification
kit’ cons;st ﬁﬁjitittestat;on signed by the custeomer that he or
she is 18 years of age or clder and a copy of a valid form of
government ldentification. For the purpeses of this section, a valid

form of government identif 1cgzigg_igggggggzézdrlver:s—ilcensef*state

{B)

identiflcarlon SO
{dentifdcationrTcard, _ passport,—an=oificial-naturalizatioh oY

umn{éfﬁffaﬁ document, such as an alien registration receipt card
lcommonly known as a “"green card") or an immigrant visa, or military:
_dentlrlcatlon The distributor or seller shall alsoc verify that the
yilling address on the check or credit card provided by the consumer
.atches the address listed in the form of government identification

(2} The distributor or snller shall impose a Lo~ carton minimum on
ach order of c1garet* s, and shall require payment for the purchase
f any tobacco preduct to be made by personal check of the purchaser
r the purchaser’'s credit card.. No money order or cash payment
hall be received or permitted. The distributor or seller shall
ubmit to each credit card acqguiring company with which it has credit
ard sales identificaticn information in an appropriate form and

srmat so that the words “"tobacco product™ may be printed in the v
archaser's credit card statement when a purchase of a ;obacco ’
roduct is made by credit card payment. |

{3) The distributor or seller shall make a telephone call after 5
.m.  to the purchaser confirming the order prior to shipping the
sbaceco products. The telephone call may be a person-to-person call
- a recorded message. The distributor or seller is not required to

Jeak directly with a person and may leave a message on an answering
ichine or by voice mail.

(4} The distributor or seller shall deliver the tobacco product to

2 purchaser's verified billing address on the check or credit card
ad for pavment. No delivery described under this section shall .be
rmitted tor any post office box. :
“{c) Notwithstanding subdivisions {a) and (b), if a distributor or
ller complies with all of the reguirements of this section and a
nor obtains a tobacco product by any of the means described in
bdivisicn (b), the seller or distributor is not'in viclation of
1s section. : :
{d} For the purposes of the enforcement of thls section pursuant
‘Section 22958, the acts of the United States Postal Service or
n1er common carrier when engaged in the business of transporting and
livering packages for others, and the acts of a person, whether
wpensated or not, who transports or delivers a package for another

rson without any reason to know of the package's contents, are not
tawful and are not subject to civil penalties.

{e} (1) .For the purposes of this section,

a "distributor" is any
tson ‘or entity,

‘within or outside the state, who agrees to
stribute-tobacco products to a custemer within the state. The

.ted States Postal Service or any other public or private postal or
‘kage delivery ser1cn are not distributors within the meanlng of
.8 section. -

{2} For the purpose of thﬂs section, a "S°ller" is any person or
ity, within or outside the .state, who agreess to sell tobacco

ducts to a customer within the state.. The United States Postal .
vice or any other public or private postal or packaae delivery
vice are not snllers within the meaning of this section:

{3} for the purpose of this sectien, a "carton"” is a package or
tainer that contains 200 cigarettes.

(f) A district attorney, city attorney, or the Attorney Genszral
assess civil penalties against any person, firm, corporation, or
ey entity that violiates this section, according to the following
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schedule: : ’

(1) A cigléﬁﬂs‘:gy of not less than one thousand dollars {$1,000)
and. not mo thousand dollars {$2,000) for the first -~ .~
7101 ation.

(2} A civil panalty of not less ‘than two thousand flve hundred

icllars . ($2,500) and not more than three Lhousand flve hundred
inllars {$3, 500) for the second violation.

{3y D c1v1l_penalkygbf_not lesswthanm;oﬁr—thousandwdollart

‘54——6—98)--andmnot“mere-than—fj:ve—“chousand”doi‘la‘rsutﬁ5"“600 Y—for—the T T
-hird violation within a five- vear period. . C
(4) A civil penaWty of not less than five thousand five hundred
jollars (55,500) and not more than six thousand five hundred dollars
r56,500) for the fourth viclation within a five-year period.
- {5} A civil penalty of ten thousand dollars (510,000) for a flf;.h
>r subseguent violation within a five-year period.

xttp://wrww.leginfo.ca goviegi-bin/waisgate?WAISdocID=64349111903+1+0+0& WAISaction=retrieve  4/4/2005



BUSINESS ZND PROFESSIONS CODE
SECTION 22970~22871.4

000070

22870. This division shall be kniown s and ma

"

nay be_cited. as the
:fgarettaﬂgﬁd?TBBEEESZPrbdﬁﬁtEZEice;singaAct:of 2 . —

2
-
803<

22970.1. The Legislature finds and declares all of the following:
(2) The State of California has enacted exciss taxes on the
iistribution of cigarettes and tobasco products to provide funding
for local and state proegrams, including haalth services, -

*ampaigns, cancer ressarch, and education programs.

{b) Tax revenues have declined by hundreds of millions of dollars -

er year due, in part, to unlawful distributions ang untaxed sales of
‘igarettes and tobacco products conducted by organized crime
‘yndicates, street gangs, and international terrorist ‘groups,

(c) The enforcement of Californi
2% laws 1s necessary to collect millions of dollars in lost tax
evenues each year, _ L ‘

(d) The licensing of manufacturers, importers,
istributors, and retailers Will help stem the tid
istributions and illegal sales of cigarettes and

wholesalers,
e of untaxed .
tobaceoo products.

2570.2. The board shall administer a Statewida program 4o license
anuiacturers, importers, distributors, wholesalers, and retailers of
igarettes and tobaces products. :

2570.3. The board may create a Tobacco Tax Compliance Task Force
’r the purpese of advising the board on cigarstte and tobaceo
roducts tax compliance issues that may include, but not be limited
7y representatives from the following:

(2) The board. - o

(b) The office of the Attorney General, -

(c) The Franchise Tax Board,

{d) The Department of Aleoholic Beverage Control.

() The State Department of Healih Services. _ : .

(f} Federal agencies necessary ‘to coordinate programs to combat
bacco tax evasion, smuggling, and counterfeiting, ,

{g) One person from each of the categories of persons required by
is division to have a ljcénse. —~ - - o ' .

() Other states gngaged -in tobaceo tax compliance afforts.

(1} Local law enforcement agencies, - S '

371, For purposes of thig division, the following terms shall
ve the following meanings: _ : .
- {a) "Board" means the State Board of Equalization.
(b) "Importer" means an importer as defined in Section 30019 of
* Revenue and Tzxation Coda. ' )
{c) "Distributor" means a distri
the Revenue and Taxztion Coda.

{d) "Manufactursr" means a manufacture
ite, ' ' .

butor as defined in Section 30011

T of cigarettes sold in this

v
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(&) “relalier” Means a PersOn wno engages 1n -Loas SLdLe in thne
sale of ctiticﬁﬁe?gzr tobacco products directly to the public from a
retail lo taller includes a person who operates vending
nachines from which cigarettes or tobacco products are sold in this
state. ' . : - o - -

. (£) "Retail location” means both of the following: :
(1) Any building from Wthh CLgaretbes or tobacco products are

sol-d=at=retail.

—Zy A vendiny maching: -

{g).-"Wholesaler" means a wholesaler as defined in Sectlon 30016 of
-he Revenue and Taxation Codes.

(h) "Cigarette" means a cigarette as defined in Sectlon 30003 of
-he Revenue and Taxation Code.

(i) "License" means. a license lssued by the board purSLant to thlS
iivision. :

(3} "Licensze" means any person holdlng a2 license issusd by the
soard pursuant to this division,

(k) "Sale" or "sold" means a sale zs defined in Sectlon 30006 of
-he Revenue, and Taxation Code. '

(1) "Tobacco products” means tobacco products as defined in
subdivision {b) of Section 30121 and subdivision (b) of Section
30131.1 of the Revenue and Taxation Code.

(m) "Unstamped package of cigarettes® means a packag= of
,lgareutﬂs that does not bear 2 tax stamp as reguired under Part 13
{commencing with Section 30001) of Division 2  of the Revenue and
laxation Code, including a package of cigarettes that bears a tax
stamp of another state or taxing jurisdiction, a package of
sigarettes that bears a counterfeit tax stamp, or a stamped or
instamped package of c1garettes that is marked "Not for sale in the -
Jnited States '

. {n} "Ferson” means a person as defined 1n Section 30010 of the
Revenue and Taxation Code.

‘(o) "Package of cxgarettes" means a package as defined in Section
30013 of the Revenue and Taxztion Code.

(p¥y (1) "Con;rol" or.. "controlllng" means possession, dlrect or
indirect, of the power:

(A) 'To. vote 25 percent or more of any class of the VOtlng
securities issued by =& person.

{B) To direct or cause the direction of the managemnnt and
solicies of a person, whether through the ownership of voting
securities, by contract (other than a commercial contract for goods
>r nonmanagament services), or otherwise provided; however, no .
individual shall be deemed to control a person solely on account of
being a director, . officer, or employee of such person. _

(2) For purpcssas of subparag*aph {B) cf this subdivision, a person
who, ulrectly or lndﬁrecLly, owns, controls, holds, with the power '
<0 vote, or holds proxies representlng'lo percent or more of the then
putstanding voting securities issued’ by another person, is presumed
to control such other person. o

{3) For purposes of this division, the boafd may dete*mlne whether
a person in fact controls another person.

{gq) "Law enforcemsnt agency” means a sherlff a pollce department,
or a Clty, county, or city and county agency ot ‘department
designated by the’ governing body of that agency to enforce this
chapter or to enforce 1ocal smoking and tobacce- oralnances and
regulaticns.. : : '

(r) "Brand Iam11y" has the szame meaning zs that term is definad in
paragraph (2} cf subdivision (a) of Section 30165.1 of the Reve
and Taxation Code. - : ' ' -

22971.1. Commencing January i, 2006, the Bursau of State Audits
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. o o ppSCTnyswsuvE @UQLT Of the licensing and enfércement
provisiong,of this divisicn, and shall report its findings to the

hoard: and the Lg#séature.by July'l, 2006. The report shall inelude,
(o - . o i .

bur not be(}fh(3

() The actual costs of the program. =
(b} The leval of additional revenua generated by the Program

compared to the period

(c} Tax compliance rates.

before its implementatiopn.

(@) The_costs.of ent

“{2) The appropriateness of Penalties assesseq in this division.

(f) The overall effe

22671.2. . The boardlshall administer a

ctiveness of enforcement programs,

nd enforce the provisions of

this division and may prescribe, adopt, and enforce rules angd

regulations relating to
idivisien. '

12871.3. Nothing in this division

the administration and enforcement of thisg

preempts or supersedes any. local

‘ebaceo control law other than those related to the collection of -

itate taxes. Local licensing la

‘evocation of .the local
:ontrol lawi

WS may provide .for the suspension or
license for any violaticn of 2 state tobaceco

2571.4. No persen is subject to the' requirements of 4his division
£ that person is axempt from regulation under the United States
onstitution, the laws of the Urited States, or the California

onstitution.
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BUSINESS AND PROE‘ESSIONS CODE
SECTION 22972-22974.8

000073

72972' - (a) Comme sncing June 30, 2004,'a'retaiier shall have in place

and.. malntaln g license to engage in_the Sale of . cigaretfes_or. . i

sobacco products. A retailer that owns or controls more than one
ratail location shall obtaln a separate license for each retail
location, but may submit a single application for those licenses.

{b) Tha retailer shall conspicucusly display the license at each
re+ail locaztion in a manner visible to the public.

(c) A license is not assignable or transferable. A person who
sbtains. a license as a retailer who ceazses to do businass as
~pec1f1=d in the license, or who never commenced business, or wheose
license 1s suspenaed or revoked, shall 1mmed1ately surrender the
iicense to the board.

(3) A license shall b° va71d for a lZ2-month pnrlod and shall be
»ennwed annually ) : o ‘

22572.3. ¢ (a) Notwlthsrandlng Section 22872 or Section 22873, the
bopard may issue to- a retailer a temporary license with a scheduled
expiration date, as determined by the board, that occuvs on or before
September 30, 2004, -

(p) A temporary license issued pursuant to thls sectidn‘shall be
automatically terminated upon the board's issuance of a liceﬁse
pursuant to Section 22873.1. 7 _

(c} A temnorary license issued pursuant to this section is subject
to the same suspension, revocation, and forfeiture provisions that
apply to licenses issued by the board pursuant to Section 22973.1.

22973. {a) An application for a license shall be filed on or before
April 15, 2004, on a form prescrlbed by the board and shall include
the following:

() The name, address, and telephone number of the aupllcant

{2} The business name, address, and telephone number of each
retail location. For applicants whe contrel more than one retail.
iocation, an address for receipt of correspondence or notices from
the board, such as a headquarters or corporate office of the
retailer,'shall also be included ox the application and: listed on the.
license. Citations issued to licensees shall be forwardnd to all
addressees on the license.

{3) A statement by the appllcant afflrmlng that the’ appllcant has -
not been convicted of a felony and has not viclated and will not
violate or .cause or permit to be violated any of the provisions of
this division or any rule of the board applicable to the applicant or
pertaining to.the manufacture, sale, or distribution of cigarettes
or tobacco products. If the applicant is unable to affirm this
statement, the application shall contain a statement by the applicant
of the nature of any violation or the reasons that will prevent the
applicant from coleylng with the requlremnnus with respect to the
statement. :

{4) If any obher licenses or permits have bsen 1ssuad by the board
or thes Department of Rlcoholic Bsvsrage Control to the applicant,
the license or pﬂrmlt number of such licenses or permits then in
effact,

(5) A statement by the applicant that the contents.of the
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‘ , L Ty wvesswo. - osiy person who signs a
statement pursuant to this subdivision that asserts the fruth of any .
material matter thatgie oY she knows to be false is guilty of '3

miszdemeancr ﬁﬁq@aﬁ? by imprisonment of up tc one year in the
county jail, " fina of not more than one thousand dollars .
(51,000), or both the imprisonment and the fips., '

(6} The signature of the applicant. :

{7) Any other information the board may reguire,

2::+b%:$he=boardimay=inv§sff?%t&’

€ 10 Cetermine.the tTuthiviness—andms o T
sompYetensssTeT The Information provided in the application. The
coard may issue a license without further investigation to an
spplicant for a retail. loecation if the applicant holds a valid
license from the Departms

ent of Alecholic Beverage Control for that
same location. . _ >

(c} The beoard shall provide electronic mea
iownload and submit applications.,

(d) (1) A one-time license fee of one hundred dollars [£100) shall
e submitted with each applicaticn.. an applicant that owns or
ontrols more than one retail location shall obtain a separate ‘
.icense for each retvail loecation, but may submit a single application

‘or. thess licenses with a one-time license fes of one hundred
iollars ($100) per location.. - )

(2) The one~time feas reguired b ,
o an application for renewal of a licensa
hich the one~time ljicensze fee has already

ns for applicants to

2973.1. (a) The bdard shall issue a license to a ratailer upon
zceipt of a completed applicatio

& and payment of the fees prescribed
n Section 22973, unless any of the following apply: o
f1

(1) The retailer, or if the retailer is not an individual, any
2rson controlling the retailer, has previously bsen issued a license

lat is suspended or reveked by the board for violation of any of
1e provisions of this division. . R

{2) The application is for a license or renewal of a license for a

(&) It has been more than fiva
1@ retail location was revoked, _ o o
(B) The person applving for the license rrovides ths board with
cumantztion demonstrating that the applicant has acquired or is
'‘quiring the premises or business in an.arm's length transaction.
'L purposas of this section, an "arm's length transaction” ig
‘fined as a sale in good faith and for valuable considesration
flects the fair market value in the open market betwsen two
formed and willing rarties, neither under any compulsion to.
> A sale between relatives, related

rticipaste in the transaction
mpanies or partners, or a sale for the primary purpose of aveiding
sion that occurred at the

2 effect of the violations of this divi
tail-location, is presumed not tc be made at "arm's length."

{3) The retailer, or if the retailer {5 not an individual, any
=son controlling the rstailer, has been convicted of a felony
Fsuant to Section 30473 or 30480 of the Revenue and Taxation Code.

ye&rs since a previous license For

that

{4) The rstailer doss not possess all requirad permits or licenses
Juired vunder the Ravenue and Tazation Coda, ' ‘ ' '
(b} (1} Any retailer who is denied a licerse may petition for a
determination of the board's denial of the license within 30 days
Ser service upon that retailer of the notice of ths denial of. the
=&nse. 1If a petition for redetermination is not filed within the
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iU—ady peLdioa, Lie ueu:::.m.uz.dt_.l.un QL C.enidl peloles I:Lna_l. at The
:yplrathp of the 30-day period.

{2) Evéry piji;lig}§u5 redetermination shall be in wrltlng and .
shall state th grounds upon which the petition is founded.
he petition may be amended to state additional grounds at anytime
'rior to the date on which the board issues its order or decision
ipon the petition for redstermination.

(3) If the petition for redetermination is flled w;thxn the_BO day

)erlng_iha_boardpshall_zecons;dennthe—dete@m&aatkon—eﬁ—the~denlal

wnd, if the retailer has so requested in the petiticn, shall grant
he retailer an oral hearing and shall give the retailer at least 10.
iays' notice of the time and place of the hearing. The board may
:ontinue the hearing from time to time as may be necessary.

(4) The crder or decision of the board upon a petition for
‘edetermination becomes final 30 days after malllng of notice
.hereof.

{5) Any notice quu1r°d by this suba1v1510n shall be served
iersonally or by mail. If by mail, the notice shall be placed in a
‘ealed envelope, Wlth postage paid, addressed to the retailer at the
.ddress a&s it appears in the records of the board. The giving of
wotice shall be deemed complete at the time of deposit of the notice
n the United States Post Office, or a mailkox, subpost office,’
substation or mail chute or other facility regularly maintained or
irovided by the United States Postal Service, without extension of
ime for any reascon. In lieu of mailing, a notice may be served
versonally by delivering to the Person to be served and service shall
2 deemed complete at the time of such delivery.  Personal service
;0 a corporation may be made by delivery of a notice to any person
iesignated in the Code of Civil Procedure to be sérved for the
:orporation with summons and complaint in'a civil actien.

'2873.2:; The board shall, upon reguest, provide to the State
)epartment of Health Services, the office of the Attorney General, a
-aw enforcement agency, and any agency authorized to enfeorce local
:obacco control ordinances, access to the board's database of:
-icenses issued to retailers within the jurisdiction of that agency
r law enforcement agency. The agencies authorized by this section
:0 access the board's database shall only access and use the board's
latabase for purposes of enforcing tobacco control laws and shall
idhere to all state laws, policies, and regulaticons pertalnlng to the
>rotectlon of p°rsonal lnformatlon and individual prlvacy

12874, A retaller shell retain purchase invoices that meet *he
requirements set forth in Ssction 22978.4 for all cigarettes or
:obacco products the retailer purchased for a period of four years.
‘he recerds shall be kept at the retail location for at least one
/ear after the purchase. 1Invoices shall be made available upon
request during normal business hours for review inspection and
:opying by the board or by a law enforcement agency. Any retailer
found in viclation of these requirements or any person who fails,
refuses, or.neglects to retain or make available invoices fer
inspection and copying in accordance with this section shall be
subject to penalties pursuant to Section 22981,

22874.3. {a) Notwithstanding any othsr provision of t;is d*V'sion,
ipon discovery by the becard or a law enforcement agsn
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- B I R rowwlin, U0 Nas mnade a‘
retail sale of an unstamped package of cigarettes, the board or the

law "ehforcement age c,?ghall' be avthorized to seize unstamped ) ‘ S '
vackages of cq@4§§}€£ (¥t the retall, or any other person’s location.
mny cigaretteés seized by a law enforcement agancy shall be

lelivered to the board, or its designeg, within sewven days, unless
.he cigarettes will be destroyed by that law enforcement agency, or .
mless the cigarettes are otharwise required to be used as evidence

H:an=admiﬁisirativefztriminiﬁfﬂor‘clvjlj’

MgTING Yaw EHisTEement operation.
card or delivered to tha board by a

eemed forieited and the board shall comply with procedures set forth
n Part 13 (commencing with Section 3

0436) of Division 2 of Chapter
-5 of the Revenue and Taxation Code. An addition to ths inventory’
unstamped packages of cigarettes of a retailer or of any other

rson that is subject to forfeiture and seizure, the possession,

tamped packages of

= - 28 applicable, shall
onstitute a misdemeznor punishable by the folleowing actions:

(1) A Zirst violation involving seizure of z total guantity of
=55 than 20 packagss of unstamped cigarettes shall be a misdemeanor
anishable by a fine.of ene thousand dollars 181, 000) or imprisonment

oL Lo exceed one year in a county jail, or both the fine and
aprisonment.

(2) A second violation with

Eny cigarettes seized by the
law enforcement ggency shall be

[

in five years invelving a seizure of a
>tal guantity of less than 20 packages of unstamped cigarettes shall
: @ misdemeanor punishable by.a fine of not less than two thousand
’llars (52,000) but not to exceed five thousand dollars (§5,000) or
prisonment not to exceed one year in a county jazil, or both the

ne and imprisenment, and shall alsoc result in the revocation of the
.canse, ‘ ' ‘

{2} A first viciation invelving seizure of’a total quantity of 20
ckages of unstampad cigarettes or more shall be a misdemeanor .
nishable by a fine of two thousand dollars (£2,000) er imprisonment
t to exceed one year in a county jail, or both ths fine and ‘
prisonment, oL ‘ S :

{4] A second violation within five years involving seizure of a’
antity of 20 packages of unstamped cigarettes or more shall be a
sdemeanor punishable by a fine of not less than five thousand
llars {£5,000}) but not to exceed fifty thousand dollars ($50, 000}

impriscnment not to excaed one year in a county jail, or both, the
ne and imprisonment, and shall also result in the révocation of the
cense. o : o _ _ .

(b) Upon discovery by the board or a law enforcement agency that a
tailer or any other Person possesses, stores, owns, or has made a
tail sale of tobacco products on which tax is dué but has not been -
id to the board, the bdard or law enforcement agency -is authorized

seize such teobacco products at the retail, or any other person's
zation. Any,tobacco products ssirzed by a law,enforcement,agency
111 be delivared 'to the board, or its designee, within seven days,
tess otherwise reguired to bs used as evidence in an
ninistrative, criminal,; or civil proceeding, or as part of an- -
joing law enforcement operation. Any tobaceo products seized by
: board or delivered to the board by 2 law enforcement agency shall
deemed forfsited and the board shsll comply with Procedures set

(commencing with Section 3043€) of Division 2 of

“th in Part 13 ‘
‘Pter 7.5'0of the Revenue and Taxation Coda. It shall be presumed
board on all tobaceco products in

't tax has not bzen paid to the

t possession of a retailer or of any other person until the
itrary is established by & proof of payment to the board or by a
‘chase invoice that shows that the retailsr or other person, zs
brice to a licensed

'licable, paid the tawx included purchase
‘tributoer, wholesaler, manufacturer, or importer as described in

J:J/Www.leginfo,ca.gov/cgi-bin/waisgate?WAlSdocID=8055 11578+9+0+0& W AlSaction=retrieve - ‘ 4/6/2005
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Section 22278.4. The burden of proof that tax has been.paid on
tobacaco p;oducts shall be upon the‘*etaller or the other persen,, as
applicable, in @ﬁﬁﬁ?ﬂ? thereof. Possession of untaxgd tobacco
sroducts on whi 3 due but has not been paid as required is a
siclation of this division and subjects the retailer or other person,
1s applicable, to the actions described in Section 22981.

22874.4. The board shall rsveoke the license, pursuant to the.
>rovisions aDDllcable to the revocation of 2 license as sat xor;h in
;ection 30148 of the Revenue and axatlon Code, of zny retaller or
iny person controlling tha retailer that has: ‘

{a) Been ccnvicted of a felony pursuant to Sectlon 304?3 or 30480
»f the Reévenue and Taxation Coda.

{b}) Had any permit or license revoksd under any provms;on ef the
ievenus and Taxation Code.

22974.5. . Bny retailer who fails to display a license as reguired in
jection 22872 shall, in addition to any other applicable pnnalty, be
1able for a penalty of five hundred dollars ($500)

:2974.7. 1In addition to any other civil or criminal penalty
»rovided by law, upon a finding that a retailer has violated any
»rovision of this division, the board may take the following actions:
} In the case of the First oifense, the_boa:d may revoks or

,usaﬂnd the license or licenses of the retailer pursuant to the
irocedures applicable to the revocation of a license set forth in
yection 30148 of the Revenusa ‘and Taxation Coda.

{b) In the case of a second or any subseguent offense, in addltlcn-
:0 the action authorized under suba1v151on {a), the board may impese
it civil penslty in an amount not to exceed the gréater of either of
-he follow;ng

(1) Five times the retall vaﬂue of uhe selzed c1garettes or
:obaceo products.

(2) Fiwve thOLSahd dollars ($5 00C).

12974.8. (a) (1) The board shall take action against a retailer,
onvicted cf a violation of either the Stake Act ({Division 8.5
.commencing with Section 22950) or Section 308 of the Penal Code,
iccording to. the schedule set forth in subdivision (b).

(2} Convictions of viclations by a retailer at one retzil location
iay not be sccumulated against other locations of that‘same
etailer. ' .

(3) Convictiens of violations accumulated against a prior retail
>wner at a licensed location may not be accumulated aaalnst a new
cetail owner at the same retail location.

{4) Prior to su5p=ndlng or revoking a retailer's llcnnsn to s=11
xigarette and tobacco products, the board shall notify the retailer.
The notice shall include instructions for appealing the license
suspension or revocation,

(b} {%) Upon ths flrst CODVlCthﬂ of a v1olat10n of sither the
STRKE Act (Division 8.5 (commencing.with Secticn 22950) or Section
308 of the Psnal Code, the retailer shall receive a warning lntter_
from the board that delineates the circumstances undar which a
retallnr s license may by suspended or revoksd and the amount cf time
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Lids ruvsuse may 08 suspended or revoked. ' The. retailer and its
employeegsshall receive training on tobacco control laws from the

Department ofﬂsijgingQSVibes upon a first convictien. .

(2} Upon t conviction of a viclation of either the STAKE
Act {Division B.5 {commenciag with Section 22850)) or Section 308 of
the Penal Code within 12 months, the retailer shall be subject to a
fine of five hundred dollars (53500 :

_,JEH,EEgﬂgithihi:d_conzictionzoé:a:v&o&atianfcf#githET:tneﬁsTHRA.;

AEHZZKEEEiEEDn~B@5~+eemmeﬁcing-witﬁ=sgﬁflcﬁ*429505) or Secticn 308 of
the Penal Codes within 12 months, the retailer shall be subject to a
fine of one thousand dollars {81,000). ' )

(4) Upon the folrth to the seventh conviction of a viclation of-
:ither the STRKE Act (Pivision 8.5 {commeéncing with Section 22950
> Section 308 of the Penal Code within 12 months, the board shall
suspend the retailer's license to sell cigarette and tobacco products
‘or 90 days. . , .o o

(5) Upon the eighth conviction of 2 violaticn of the STAKE Act
‘Division B.5 (commencing with Section 22950) or Section 308 of the
'enal Code within 24 months, the boarg shall revoke the retailer's
icense to sell cigarette and tobacss products, . o

{c) The deciszion of the board o suspend or revoke the retailer's
icense may be appealed to the board within 30 days after the notice
f suspension or revocation. All appeals shall be submitted in
riting. . '

{d) The board's authority to take action against retailers, as ser

orth in this section, Commences on the date of the release of tha
esults from the survey undertaken by the Departmént of Health

ervices pursuant to Section 22952 of the Business and Professions
ode Section 22952 to comply with Section 1626 of Title XIX of the

ederal Public Health Service Act (42 U.S.C. 300x-26), and any.
mplementing regulations adoptad in relation thereto by the United

tates Department of Health and Human Services, showing that the

>uth purchase survey finds that 13 percent or more of youth were

>le to purchase cigarettes. The board's authority to take actioen
2der this section is inoperative on or after the date of the
ibsequent relsase of the results from the survey showing that less
ran 13 percent of youth were able to purchase cigarettes.

p:/_/ www.leginfo.ca. gov/ cgi-bi;ﬂwaisgate?WAlSdocID=805 511578+9+0+0& W AISaction=retrieve

4/6/2005
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Callforma Departrnent of Health Sewlces Tobacco Control Sectlon
= *"Bﬁ&Gahfamia Youth Tﬂbaccoﬁufchase-Survey s —
N - B Executzve Summary_
b Eackground -

The California Departmant of Health Services, Tobacco Control Sechon (CDHS/T CS)

. conducts an annual Youth Tobacco Purchase Survey (YTPS) to determine Cai;forma S

illegal tobacco salés rate to youth, as required by the faderal Synar Amendment’ and
the Stop Tobaccs Access fo Kids Enforcement (STAKE) Act.? CDHS/TCS reports this
data every year to the federal Subsiance Abuse and Mental Health Services ‘

: admm!sf:ratton (SAMHSA) via the Departrnmnt ofAlcoho! and- Drug Programs.

The Synar Amendment requires all states to: 1) enac:t and v:gorously enforce laws

. - prohibiting tobacco sales to minors; 2) conduct annual scientific random inspections to
. assess the filegal sales rate; and 3) report progress to SAMHSA. States that fail to

maintain an illegal sales rate no higher than 20 percent risk a penalty withholding of up

. to 40 percent of block grant funds for alcohol and substance abuse prevantion and -

treatment programs, For Cai:forma th:s is equwalent to-more than $100 million for local
commumty programs

The 2004 YTPS was conducted in March through June by the Behawora! Health ,
Institute of the San Diego State UnzverSIty Foundation, a contractor of CDHS/TCS.
Youth participants (45.2% of which were 15 year-olds, 54.8% were 16 year oids) were

trained and ethnicaily matchad to sampled-neighborhoads, and a consummated "actual '

buy" protocol was used. One purchase was made psr store and seven hUndred and

, ‘twenty-f ve (725) stores were surveyed

Survey Fmdmgs

¢ The :Hegal fobacce sales rate to youth increasad from 12.2 percent in 2003 ta ‘1 40

. percent in 2004 (non-statisncally sugmﬁcant mcrease)

e 'De]t meat and produce markets had the highest iliegal sales rate at 31 5 pareent in

. 2004, followed by "other" types of stores, such as discount "dollar stores”, gift
stores, and doughnut shops, 2t 23.7 pnrcent Drugstores and pharmacres sold the
) '_next hlghast at 18 1 percent. 5

- Small grocery and convemnnce stores sold at the iowest rate- of 7. 3 percent,

.= The presence of STAKE Act mandated age-of-sa!e wamrng signs mc:reased

) rnargmaily from. 50 4% in 2003 to 50.7% In 2004

Federai 1892 Synar Amendment (Section 1328, Faderal Pubhc Haalth Act 1992}

Business and Professions Code Section 22950-22853 prohibits the selling or giving of tobacse products to minors,

and requiras retailers to check the 1D of youthful-appearing tobacce purchasers and post age-sf-saie wammg signs,
with spaclred language, at all paints of purchase Alse soe Penal Coda 308{a).
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Percent of retallers se=lllng ’i:obac:co fo you
oo : o 1994 2004 "

52.1
50.0 -
) 40.0 )
-
SO 300
[ -
ﬂ- - Ik
200 .
10.04
0.0 ] - =i <

. - l. T 5 .‘1 — nol Ph ]-' '
1994 1995 1996 1997 - 1998..1999 2000 2001 2002 2003 2004

' Altempted buy protocol 1994 1996 Actual buy protocol 199?-2004

Due to dilferent methodologies 1994 survey results may not be c‘omparable o the 1995 2004 resulis.
Saurce: California Youth Purchase Survey, 1894-2004.-

Prepared by: California Deparlment of Heallh Services, Tobaéco Control Secnon July 2004.
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store type 2004

STATEWIDE (n=725)

- Small{Grocery/Convenience

Gas/Convenience. |

- Supér—inar.kets :

N

Liguor Store/Tobacco Store

- Drug!Fharmacy

: -Oth&r g A

DeliMeat/Produce Market |- g T ...'

Percent of retailers selling tobacco to yout

315

Source: Youih Purchase Survey, 2004. |
_Prepared by: Cahfomla Department of Health Semces Tobacco Cl)nirol Sectlon July 2004

450 200 250 300
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_Cﬁl'ifor‘nid De‘.par"tman'k of Heqlfh.s,é.r'vice's”
' Tobacco Control Section |
1616 Capitol Avenue, Suite 74.516
P.O, Box 997413, MS 7206
Sacramento, CA 95899-7413

Fax (916) 449-5505 / (916) 449: 5517
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Hellh Setansa

v/herww.dhs.ca. gov/fdb/HTML/ stake/stakeenf htm

Food and Drug Branch

O myca ® This Site

Stop Tobacco Access to Kids Enforcement

S.TAKE, Program

June 24, 2004

STAKE STATS Background -

* Compliance checks began December 27, 1995, llecal Seles Reporting Forn

Activities

* To date there have been 17,358 compliance chacks conducted
statewide (all 58 counties).

L

* Of the 17,356 visits, 5,107 have resulted in illegal sales of tobaceo to minors resulling in a 289
llegal sales rate. The sales rate for FY 02/03 was 34%.**

* To date 4,669 cases have been closed during the penalty assessment phase (fines paid).

* The amount of fines col]ectgd fo date is $1 ,389,9.2'5.00.

" To date 581 cases have been referred to Legal for further action, of which 52 are st pending
administrative hearings. (358 paid fine after receiving notice from Legal, 99 cases have resulted in
Default judgments, 3 cases closed via setflement agreements, &

47 cases have been closed for various reasons upon recommendation of counsal).

* To date we have had 72 administrative hearings. All final decisions have been in favor of DHS,
with the exception of three, and the penalty assessments have been paid or are pending.

* Our 800# Pubiic Complaint Line has been operational since late September 1995 and has

_Qenerated over 32,500 calls to date.

™ These figures are the result of STAKE compliance checks conducted by the Food & Drug Branch
STAKE Program. The sales rate is not to be confused with the official statewide sales rate to
minors, which is determined by the results of Youth Purchase Surveys conductad by the state.
Tobacco Control Section, - o T

" Tobacco Billboard Enforcement: Over 220 California cities and towns have been visited fo

ascertain if violative tobacco billboards existed (signs within 1,000 feet of schools and playgrounds).
18 violation notices have been served, all have paid thejr penally assessment and the signs
removead, . : . _ ‘

_ Back {o Top of Page ,
® 2004 State of Caiifornia. Conditions of Use and Privacy Policy

msnr@
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County of San Dlego Tobacco Sales to Mmors Study
" March 2004 |

600093
I. Descrlptlon of Data Collectlon

A Training of Data Collcctors ,

On December 11, 2003, 17 representatives from 11 commumty health agencies attended a three-
. hour Youth Purchase Survey Train the Trainer session to learn about the survey methodology
and how to train youth and adult voluntcers to conduct the survey in their own communities.
. Two trainers with extensive experience in the implementing purchase surveys conducted the
n'a.mmcr All attendees received acomplete packet training materials including mformanon on:
. ® Youth Purchase Survey Purpose and Timeline
" Roles and Responsibilities
*  Youth Purchase Survey Methodoiocry
= Media Strategy
* Anatomy of a Youth Purchase Survey -
] Recrultmg Youth and Adult Volunteers

B. Selection of Stores
* The County of San Diego Dcpa.rtmcnt of Environmental Health Services prowded an Excel
_ spreadsheet listing 2,478 retail markets likely to sell tobacco products. Areas with <5 stores per

area (Bonita, Bonsall, Boulevard, Campo, Descanso, Guatay, Jacumba, Leucadia, Mt. Laguna,
Pauma Vﬂffm; Pine Valley, Potrero, Pmn}mw Ranchita, Rancho Santa I?'a San Yeidro, Santz

EAREY S s male

Ysabel, Tecate, Warner Spnngs) and stores in geographically outlying areas (Bor; ego Spnngs, -
. Fallbrook, Jamul, Julian) were eliminated from the study sample. This left a subsample of
* 2,209 stores. To obtain city- and region- “wide 1llega1 sales estimates, 1,065 stores were targeted
for surveying and store hsts ‘were prov1dcd to the commumty agencws participating in t.he
assessment. :

" C. Data Collectwn : : : :
© " Ten (10) community agencies partmxpated in the survey, all were mémbers of the San DlGUO
- .-County Tobacco Control Coalition and the Tobacco-Free Communities Coalition and included
the American Lung Association, Communities Against Substance Abuse, Coronado SAFE,
- Palavra Tree, Institute for Public Strategies, Labor’s Community Service Agency, North Inland
: Commumty Prevention Prooram San Dieguito Alliance for Drug-Free Youth, Union of Pan
Asian Communities and Vista Commum‘fy Clinie. Prior to the survey, local law enforcement’
was notified and a letter granting minors nmnumty from prosecution was obtained from the San
Diego District Attorncy s office.

Usmg a modification of 2 purchase survey used throuc,hout the state by researchers for a number
. of years, 62 minors and 31 adult volunteers attemnpted to buy tobacco products at 1,044 stores

. throughout San Diego County between January — March 2004. Almost all (97%) of surveys
were completed during January and February. About 2 in 3 (62%) of stores were surveyed after

. school during the hours'of 4:00 ~ 5:00 p.m. by 17 year olds (60% of attempts) and 16 year olds

. (40% of attempts). Girls completed about twice the number of surveys than did boys (61.5% and
38.5%, respectively). Youth participating in the youth purchase survey received cash or

- incentives (e.g., music store gift ccmﬁcates) eqmvalent to about $10 per hour of work for their
txme and effort :



000094
. D. Purchase Attempt Protocol : X :
~ The same protocol was used in all purchase attempts to enhance data rehablhty Howevcr

participating agencies were allowed to tailor the protocol to their community.-For-example;

youthrpatticipating in.the_surveys.conducted-in-southeast-San-Diego tried 16 pirchase blunts,

* - swishers and small cigars, as these products are very popular in that part ¢ of the city.

© After adult volunteers drove youth to stores, minors entered the store and asked store clerks for
tobacco products (usually 2 pack of name brand cigarettes). If the clerk asked for identification

* and the youth had one, it was presented to the clerk. If the youth did not have an ID, he orshe

* stated so and then cl_aiméd that he or she was “old enough,” This protocol was employed to most .
accurately reflect how teens actually obtain tobacco from stores. State law prohibits retailers
from selling tobacco to minors but a recent statewide survey found tha.t 62% of kids in California
who use tobacco think that it is easy to obtain it.

- E. Completed Survevs ‘ ‘ L
" Ofthe 1,065 purchase attempts, completed SUrvVeys were retumed ﬁom 885 (83 1%) retaﬂ stores.
The sample included both chain/franchise (n=470) and independent (n=415) stores from 16 of
. the county’s 18 cities (Escondldo and San Marcos were not included due to resource limitations), .
- as well as three communities in the umncorporated areas. The most common reason to not

complete a survey was that the store did not sell tobacco products ()ust under 10% of original
store hst) (see Ta.blc 1). : :

. Table 1. Number of stores not Surveved by reasan

T ReasoniNol Shtveyelr i as N s V.
Store does not sell tobacco o7 . 539
Can't find store .~ .33 : 183
Store closed : 31 0 17.2

" -} Unsafe environment ' 3 - 1.7
Blank/incomplete 16 | . 89
| Total . ik 180 - 100.0 -

II Descnptlon of Survey Results

" Tilegal Sales Outcome

Minors were able to purchase tobacco products n 299 out of 885 stores, yielding an illegal sales rate
0f 33.8%.: ' : :

Factors Related 1o Tlegal Sales

Minors® abilify to buy ¢igarettes illegally varied 51gmﬁcant1y between communities, regions and
store types. Illegal sales rates were significantly different by commumty (X?=58.3, df(18), p=. OOO)
. ranging from 0% in Coronado, Del Mar and Solana Beach to 54% in La Mesa (see Table 2). Rates
varied significantly by region (X?=32.8, df(1}), p=.000) from 17.9% in a small North County Inland
samnple to 44.5% in the City of San Diego (see Table 3), Tllegal sales by store type also ranged
widely (X2=36.4, df(10), p=.000) with higher sales rates in deli/meat/produce markets, gas stations -
and discount stores and lower rates in drug store/ pharmacies and tobacco shops (see Table 4),

- Statistical analyses revealed that although both region and store type were related to illegal sales,
region of the county was the strongest predictor of minor’s ability to buy tobacco products.




Alpine . 6 50.0
San Diego . . 265 44.5
El Cajon 105 ‘ 41.0
| Nationat City 43 35.4
Imperial Beach 15 33.3
Carlsbad 33 . 303 .
Encinitas a4 29.5
Vista : 61 : 27.9
Santee . - 16 250
Lakeside : ' 13 b 231
Spring Valley . 23 . 21.7
Chula Vista® . 82 19.5
Qceanside 70 - -18.6
Solana Beach 5 17.9
| Lemon Grove : 13 15.4
Coronado o -7 00.0
_ Del Mar ‘ .5 . 00.0
" | Poway o 28 00.0
TOTAL : 885 33.8%

- Table 3 Sales Rates by Regzon

RGN T e s %S of STorest it
1 City of San Diego ‘ 265
East County . : . 222
" | South Bay ' | 152
North Coastal ‘ 218
North Inland* ‘ ) 28
TOTAL . ' - 885

* not all cities surveyed

Other ) 3 ) 667
Gas Station Only ' ' 42 © 47.6
Discount 24 - 455
Convenience (w/gas) - 205 . 38.0
Independent market 130 - 36.4
Convenience (w/o gas) 9% : 31.3
Liguor ' 203 - 25.1

| Supermarket 100 29.0
Drug/Pharmacy - ' 53 132 .
Tobacco Shop -6 0.0
TOQTAL 885 © 33.8%
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Factors Unrelated to Illegal Sales

* In this study, two factors were not related to minors’ abﬂ1ty fo buy tobacco products namely store

status (chain vs. independent) and minors age. -Chain/franchise. stores-had-an-iHegalsalesrateof =——————
=32 compared {0.35. %-at independents;-this-difference was IOt Statishically significant.

(Appendix A lists chains by name and sales rates.) The illegal sales rate procured by 17 year olds

was 33.1% compared to arate of 34.8% by 16 ycar olds; this dlffarence was not statistically
si gmﬁcant o :

'The Impact of Clerk Behavior on Salcs (Asking for ID. Asking Mmor s Age) '
Salesclerks asked for minors’ identification 74.1% of the time. Asking for ID was mgmﬁcanﬂy
related to sales outcome (X2=416.9, df (21), p=-000). When salesclerks asked for IDs, the sales

" rate was the lowest at 14.2%. Being asked for ID and lying about one’s age improved “success”
only shghﬂy, yleldmg 2 15.9% illegal sales rate. In contrast, 88.1% of clerks that Jailed to ask for ID
sold tobacco to minors. In instances when salesclerks failed to ask minors age or for an ID (17% of

purchase attempts), the sales rate was an astomshma 94%.

Overall, salesclcrks asked minors about their age during 25. 3% of purchase attcmpts Surpnsm_ly,
. retailers that asked the minor’s age proceeded to sell tobacco to the youth 39.7% of the time. If

asked for their age and minors lied and claimed that they were 18 years old, then illegal sales °

Jump\.d to 44. O% (Appendices B & C contain commcnts from clerks dlmng sales transactions.)

- Irnpact of Mmor s Behavior on Sales ( L_ymg about Age Showmg_Rcal D)
- During this study, lying about one’s age or firnishing one’s own ID did not S1gmﬁcant1y mpact
" minors’ ability fo pm'chass cigarettes 1Hega11y During 34.8% of sales transactions, minors claimed .

to be 18 years old yielding a 31.4% sales rate. In 21.1% of transactlons minors furnished their own
'(underagc) IDs ylcldmg a sales rate of 29.0%.

- 1. stcussmn :
Dcs;ntp 15 years of effort by tobacco control advocates to addrcss the problem of tobacco sales to
minors, a survey of 885 stores throughout San D1ego County revealed that one in three sales clerks
* - (about 34%) were still willing to do so. Ovér the years, advocates at both the state and iocal level
have educated merchants on tobacco sales laws via mailed educational materials and to a lesser -
* extent, personal visits, Advocates have also called for increased enforcement of the state law that

.proh.lblts sales to persons under the age of 18. A lack of time and resources among law enforccmcnt
agencies has yielded little actmty in thls arena. : —

. Finally, advocates feel the only recourse is to educate elected officials on the benefits of a retailer
licensing pro gram Such programs include licensing fees to cover the cost of regular enforcement
and include provisions for suspension of licenses for those retailers cavight selling tobaceo products
to minors. Armed with the alarming results of this youth purchase survey, advocates will be hitting

the streets Wlth renewed cneroy to fight for effective local pohcles to kee.p cigarettes out of the hands
of cmldren :

'Why are sales rates still 50 high? Théfc are many' reasons including profit, negligence and apathy.
Advocates and youth that conducted the survey debriefed afterwards to discuss the results. Here is
anexample of a ope commumty S perspectwe
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'_I'hé U;ﬁqn of Pan Asian Comimunities (U"PAC) surveyed 124 stores in a variety of cities as faf north
as Oceanside, in the San Diego communities of Linda Vista and City Heights and the South Bay"
cities of National City and Chula Vista. Results from these stores_yielded an overall sales rate.of _

. 'salés‘clerkst L

3’2%,-311119st—.iiie—nf-iea.l-te-the-ceunwide~rate.—-UPA€*staff*attributed-the"Hiega_l"sai‘é‘s‘ra;te o7 1)a
lack of English proficiency among clerks, 2) the appearance of youth volunteers, and 3) older aged

In the majority of the stores surveyed, youth were not asked to show an-I0. However, when they
were asked, it was usually with standard phrases such as, “Are you 187" It appeared that the clerks
were in a hurty to' get the youth out of the store as quickly as possible, to avoid getting caught in the
act-of a sale. Many of the Asian American and Pacific Islander (AA/PI) store clerks were not
proficient in English, so when salesclerks asked youth for identification and the youth looked
confused, the clerks weren't sure what to do. Plus, they appsared to feel more compelled to sell

when other customers were waiting.

In the stores not outside of the AA/PI éommunity, the ybut‘n appearance may have contributed to the

“sales rate. One of the volunteer youth of Samoan ethnicity, who is 17, looks older than his actual -

age. Not knowing that many Pacific Islander teens are taller and larger in size, thus appearing to be
older than they are, may have caused clerks to sell without requesting ID. Also contributing to the

youths “success™ was that the youth matched the ethnicity, appearance, and maunerisms of youth in
the neighborhoods the stores were Jocated. Staff believed that this minimized any suspicions clerks-

- had that youth were actually conducting compliance checks.

Anotner {uctor impacting the rate of sales occurred in the low-socioeconomic statuus nei ghborhoods
where stores had older clerks. Given that these neighborhoods have higher crime rates and youth

" crime in particular, older clerks might have been willing to sell to minors to avoid confrontation.

" Regardless of the reasons that the sales occurred, a licensing program would be a stroiig rerninder to,
 retailer of the need to stop underage sales in order to tetdin the privilege of selling tobacco products.

Given the high profit margin of cigarettes, loss of a license may be the only incentive necessary for

salesclerks to ask for and check ID of any tobacco buyer appearing to be under that age of 25,
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' Appendlx A

meoaHSales—Rate by Selected*‘Store Chamq —

‘,gh%mmf}?!h 3 '

Food 4 Lcss

Shell. -

99 Cent Stores

7-11

Arco

Chevron

G&M -

Mobil

Albertson’s .

AM/PM

Exxon -

Vons

Ralph’s

176 -

Circle K

Rite Aid

Sav-On Drngs

Long's Drugs

-Stater Bros. : 0.

| Wal-Mart ©~ |- - - 0,00
* (2 3 stores surveyed) .
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C Appendix B

I requenf@omments’Not‘ﬁm,fmm Sales Clerksqhat—Did-Not -Sell

Come back in.. .3 more days . two months four months -

I can't sell to you Wxthout an ID

We believe you, but you still nced ID

An employee handed me thc cigarettes and sent me e 16 the cashier who asked for D
Apologizcd the he couldn’t sell to me » o
'Called manager to ask if Imhta;y ID was OK.

. Clerk said, "Get out of hefe " ..

Clerk checkcd blrthdatc and thcn sznd no
Clerk said, "Don‘t do that again.’
' _C]e_rk was ‘rcady to give pEl_C_k but said, “Sorrjlr,‘ calﬁépa’é watching me."
'Clérk said, "Smoking is not good for.you;“ |

' Storé had been bustea 3 times this month'
He said "Show me your ID once and then I sell them to you "
. _ He. said - was 17 and 1t Wwas not worth the $2000 ﬁne |

’-""jHe sca.nned my ]I) and said "you re 16 go home"

I almost got sale, but manager walked up and rcxmn&ed cashier to card me

I said it was for my dad, he said to go and get him
: Clerk rcfused to sell and attempted to keep ID
Mcrchant kept ID and tbreatencd to call Police.
She 1au,hedl 1 |

The manager told me not to come back to the store
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R Appencth '

Frequent Comments N oted by Youﬂ:ufrom Sales_(;‘lexks TJ:xaLSoid'

; The onIy queshon was "Are you old enough’7 ' Isaid yes

| Askcd 1fI was 18 I szud yes, and thep he sold tome

~ Ask for ID, said I didn't have it, then soId it'to me

| I showed D, he Iaubhed and took moncy

) 'Clerk wa.med me to brm g ID next time .

‘ Clerk said no but thcn he shd them to me. -

CaSh.ICI' Sklppcd rcglster cnfry askmg for D entry

| Asked if1 Wanted matches '

: Offered to get another pack-—buy one get one fres sals.

| I didn’t have enough money so the clerk asked if I wanted a cheaper pack
Cashler charged $5 and dldn't ring 1t in the cash regmter '

Cashier said to Hurry Up!

Thank you, come aggm.
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T . .| . Did--] Did Askif Did uid | San Liego
Did | Clerk | Clerk | Tobacco|Decoy Lie{|Decoy| City
Survey . : . - : : . ) IMont \ AM - | Store Ask | Askfor|{ Was for | About] ||| Show | Council
R . Agency 7: Store Name Type of Store Address| - Name of Street "h | Day| Year | Time |[PM | Sell? | Age? ID? You? -Age? [ ||| 1D7.-| District
332 © ALA[T-Eleven Convenience (w/o gas) 2880|Rancho Penesquilos Blivd! 1 Feb.| J7| 2004 - Tijam, . No| - No Yes| Neo lo Na 1
335 ALA[7-Eleven Convenience {wlo gas)]  14391|Penasquitos Drive Feb{ 27| 2004 Hlam, No No[™ * Yes No . 'qu | - No 1]
334 ALA|Alberison’s - Supermarket 14340|Penasquilos Driva Feb.| 27 2004 11la.m. No .No Yes No Nof No 1
965{ 5D Alliance|Arco Gas Station Only{~  3170|Canmel Valley Road Jan. 8] 2004 5|p.m. No No “Yes| No| - o Yes| 1.
e F: 1] ALA[Circle K™ Convenience (wigas}{ 17017|Bernardo Driva Feb.}] 27| 2004 13]p.m. - No No Yes “"No o[ . Ne il .
T8 . ACA|Courfesy Diquor . Independent Market 3963 |Governor Drive _Fab.) 24| 2004 A pm. No No Yes| . No Yes[|- . No 1] .
—— 089[ - 5D Alllance|Del Mar Wine - Liquor] — 2554{Del Mar Heights Road Jan Bl 2004 4fp-m. |- No No Yes| -  Yes o Yes i
—g57|, 5D Alliance|Tiquor Siore Deli- T Liguer| - 127506]{Carmmel Counlry Road_ Jan.| Bl 4004 4|pm: Ne[ - No Yes| | No o|| - Yes|- Tl -
973 5D Allflance]|Longs Drugs Drug/Pharmacy 2662 |Del Mar Heighls Road Jan.| B 2004 4p.m. No|~ . Ne Yes No No Yes i
312 ALA|Longs Brugs #1310 Drug/Pharmacy 1525|Fads Avenus ~ 7 Feb.|""26] 2004 4(p.m: Na Na Yes|, HNo “Yas No 1
317 ALA|Mobil ) i Convemience (wigas) 2204 Tomey Pines Road_ Feb,| 25| 2004 lpm. No No Yes TWo| #NULCLT No 1i -
N[ I ALA|Neighbor Savor Markel ] Uguort . Z144]Ave De La Playa . Feb.[ 26| 2004 3lp.m. “No| #NULLI Nopsing Dala] — #NOLT Noj i .-
TITOGE|T B jance|Ralph's Supermarket|. " 3455|Del Mar Helghts Road Jer.|” B| 2004 4[pm. HNo No Yes No No Yes 1
SO S0 Alllance|Rlie Aid #5666 Crug/Pharmacy 3515|Del Mar Helg]ils Road Jan. B 2004 —dipan. “No|- - "Ne Yes No No Yes -1
T 047 SO Allance |Shell Convenlence (wigas)| - 2Z05|Via De La Valle Jen.| 8| 2004 Blp.m. No No Yes No Yés “No ] .
T 566| S0 Alliance|Shell . " GasSlation Only| - 3060|Canmel Valley Road Jan | 8| 2004 5lp.m. " No No Yes ~ No| . No|[ Yes T].
313 ALA|The Uguor Box . Liquor 8580|(a Jolfa Blvd Feb.{™ 26| 20041 d)pm, No Yes Yes Na|~vasfi~ Wa q
vAFiD ALA|University C Ulquar{  3328}Covernor Drive , Feb,| 24 2004 dipan. | N No| — Ves No O T 7|
§72(" 5D Alliance|Vons Bapermarket 2606|Del Mar Helghis Road Jan{. - B8] 2004 4ip.m. | ~ No No Yes No No -Yes ]
185 ~ALA|Vons #2061 Supermarket|  13255|Hlack Motinialn Road “Feb.] 23] 2004 " dip.m. No No “Yes No Ye;s No 1
3058 ] ALA[Vaons #2353 Supermarket - r544)Grrard Avenue ] Feb| 25] 2004|#NULLI|HFEE No - No Yes No Yes . No i
310 ALAIWine Barrel . Liquor]  1030)Torrey Fines Road Feb.} 28] 2004 4|p-m. "No No| — Yes No Yes “No —.
— a01] S0 Alliance{7-Eleven #136268 Convenienca (wio gas}| :13835|Manga Drive Jzn,| 8| 2004 Alp.m. Yes No Yes ssing Dala _No Yes i| -
187 ALA|T-Eleven #2011 Convenience (wio gas)| .  6953|La Jolla Bivd Feb.| 23| 2004 A1p.m. Yesl, No No No “Noi{ ™~ No| )
~7i5 ALA|Alberison's #6703 - Supemmarket 8510{Geneser Avenue Feb| 24 20047 3lp.oa[. . Yes{. Yes No “No “Yes No 1
348 ALA|Chevron . Gas Slafion Only] 1710885[Carmel Mouniain Road Feb.] 27| 2004 11]am. Yes|. Yes HNo No Yes No B
- 341 ALA|Eoxon #1020 Convenlence {wigas)| . 12929 |Rancho Penesquitos BIvd. Feb.| 27} 2004 1Z|p.m. Yes|  ves No No Yes o .1
&ER| ALA|Ca Jolla Ligaor . Tiquor|  7402|Ca Jolla BIvd T Feb. | g6 2008 - Afpam. | Ves Yes Vet NG Yes NG 3
— 8457 50 Alliance [Mobil #11455 — Gas Slation Only| - 2750(Via Dela Valle™ - Jan. B 2004 5lpm. | Tes Nol " Yes o Mo —Ho 7
35 ] ALA|Spirils of S1. Germain Liquor 3251|Holiday Couri -Feb,] 76} 2004 4|p.m. Yes Yes Yes [ Yés HNo |
064" Sb Aliance|Vons Supermnarkel 3850|Valtey Cenler Drive Tint Bl . 2004 5lp.m. Yes No Nea No No No 7
716 ALA Vons #2012 Supermarket 7788|Regents Road Feb.| 24} 2004 4{p.m. Yes Yes . Ho No Yés Ho ]
16| ALA|7-Eleven Convenience {wlo gas) 4107|W. Point Loma Blvd. Feb.] 19 2004 4|p.m. Nol " VYes No " No h'lo No p]
186 ALA|7-Eleven Convenience {wlo gas)| . 2275|Garnel Avenug Feb.| ™ 23] 2004 4|p.m. No Yes Yes No Yés No %
3723 ALA|7-Eleven Convenience (wio gas)| . 3185|Midway Drive - Febl" 261 2004 4lp.m. o Mol Yes Nao No No b3
7S ~UPAC|7-Eleven #13536F Caonveniance {w/o gas] 1906|Balboa Avenue Feb.{ 16 2004 iT{a.m. — No| #NULLI #NULL ssmg. Dala| #NUCLI#RUOCO i
189 ALAT-Eleven #13609A Conveniance (wlo gas) ~4340[Mission Blvd. Feb,| 23] 5004 3lp.m. “No Neo Yes No Yes No i
110 “ALA|T-Eleven #2171-18824B Convenience (wio gas) _4205|Voliaire Sireel Feb.l 181 2004 ~dip.m. . No Yes Yes No Noh ~ Yeas 5
T a08{ - ALA{T-Elaven #Z1T1-24133R Convenlence (wlo gas))  2100|Bacon Slreal Feb.|™ 18[ 2004 4lpm. No No Yes No h}o No pd
119 ALA[ABC Liquor Elquor 45693 |Voltaire Slreel Feb.| 131 2004 4|p.m. No No Yes No Yés No 2
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.302] - ALA|Broadway Deli Liquor  927|Broadway Feb.| 26] 2004 4lp.m. No No Yes Na| . No No] | 2
173 ALA|Chips Liquor Liquor 1926|Gamel Avenue Feb.|” 23] 2004 . 3|p.m. No| . No Yes No No Nop - 2
181 AUA|Criscola’s Liquor Independent Markel 4547 | Mission Bivd. Feb.| 23] 2004 3)p-m. Noj”  Yes Yes Ne Tes)| . Wo| - . 2
285 ALA|Bxxon #1027 Tonvenience (w/gas)| . 166615t Sheef Feb.] 26| 2004 3lpm. No No Yes No No No 2
3 ALA|Fuller Eiquo Liquor 3856 Hosacrans Gireel Feb.| 726 2004 3|p.m. No Nol . Yes No o No p
|:353 — AlA1Gaslamp Liguor. —Hlquier A7 arkel Slreel Feb] — 71 20041 — 1inim. Nel. Yest  Yes No . Yeés) No 2
258 AlA|Heavenly Mar Independent Markel 348[Cedar Sireel Feb.| 26| 2004 4|p.m. No| " No Yes “No D No R 2
175 ACA Heidl's Dell Independen! Market 98G[Turquoise Streef Feb | 23| 2004 - &|pm. No No Yesf .  No| . ves L
TG ALA|[Wlickers Liquor T — Liquor| . 4855|Voliale Sireel Feb.l 15[ 2004 5lp.m: No No| ™ Yes| Nel ™ o No 2
- 320 AlA]JLongs Drugs Drug/Pharmacy 3210|Rosecrans Flace - Feb.]  26[ 2004 “3|pam. No No Yes| - Nol" Nol| . No 2
182 ALA|Longs Drugs #347 . Drug/Phammacy| - 4445|Mission Bivd, Feb[~ 23| Z004 3pm. | - No No{ ~ No No o No 2
183 ALA|Magic Markel Independent Markel 4825|Cass Stresl Feb.[ Z3} 2004 4|p.m. No Noj- Yes No No No -2
180 ALA|Missioh Bay ] Diquor 1580 [Gamet Avenue Feb.| 23| 2004 3lpm. No No| - Ves No Ves No ]
119 AUA|OB Qwick Sfo Convenience [wio gas} 48Ba|Voltaire Streel” Feb.] 18] 2004 ~4lpm, | Nof . -No| ~ VYes No Yés Yes 2
108 — - ALA|Dlive Trea Market independent Markstj ~ 4805 |Namagansell Avenue Feb.] "19 2004 . 3|p.m. ~No| o Yes No| o No 2
114 ALA]Pals Liquor ' Liguor 5005 |Voltaire Steet Feb.| 79[ 2004 Alp. No] — No Yes NG o{l " Nal - i
112 “ALA|Shell Convenience {w/gas)|, 3425|Midway Drive Feby 18] 2004[- S{p.m. No ‘No| - Yes No o[~ Na p
118 ALA|Sonny's Liqu ] Uquor 3604 |Midway Dirive Feb.[ 197 2004 Sfp.m. No Yes Yes No Yés No 2
iz ALK Stump's Mark Supermarkel|  3770|Vollaie Sireef . - Feb™ 18 2004 3pm- | - Ho No[ -~ Yes| . Ho Ves No I
300 ALAISuper Jr. Ma Independent Markel] . 1036|7th Avenue . Febl|” 2A| 2004 4|p.m. No No Ves[ No No No Z
i88 ALA|Thnlty - Convenlence {w/gas) - B33|Turquoise Streel Feb.] 23] 2004 -4lpm’| No No|  Ves No Yas ~No o2
113 -ALA Thefty #0075 ~ Convenience (wigas)|- 1902 (Sunsel Clifs Bivd. Feb.[ 1G] 2004 Alpm. Mo Na Yes HNo Yds! o 1
117 —ALA|Viciory Wine ™ i Cquor T7755unsel Cliffs Bivd, “Feb.| 19[ 2004 3[pm. No No Yes| No o No pd
372 AlA[Vons “Supemarket 3645|Midway Drive Feb.! 26| 2004 4[p.m. No| - HNo Yes| No} Y_BE No 2
179 ALA|Vons #2118 Supermarket 1702|Gamet Avenue Feb.[" 23] 2004[ 3p.m. Ne|  Yes Yes Mol ™ Vas No 7|
AL ATAITsL & vy M R Liguor 2170]Tsl Slreet Feb| 26| 2004|” ~3|pim. Yes|  -ves No “No| T Yes ) . 2
177 ALAT-Eleven . Convenience (w/o gas} ~13D5|Garnat Avenue Feb.| "23[ "2004)" — 4[pm. Yes Yesf . Yes No Yes No 2.
178 AlA|Alberson's AGTAB Supemnarket 730|Turquoise Streel Feb | 23| Z004|”  3jpm. | ves|  No Yes Ha “Yas No 2
2583 ALA|Bi-Rite Mark Independen{ Market 2228 Tst Slreet Feb.|” 26| 2004 3pm. Yes Yes|. No Noi~ Yes No Z
297 ALA|Tily Liquor Liquor 1801|5th Avenue Feb.] 25 2004 — 3lpm. | VYes Yes| . Yes No Yels Nol - ) 7
AT . ALA|Core: Hill ndependent Markst] — T307]51h Avenus Feb.| 26| 2004 4lpm. | Yes ~ o No Ne o No 7. -
295 ~AlAFerns & Ter “independentMarkel]” 6305t Avenue Feb | 26| 2004 Apm. ] Yes No o Fo o]l Noj- 7
756 ALA|GS Markel Independent Market T440[ath Street Feb.| 26 2004 3pm. | ves| ~HNo|” ¢ No o Nof; 3] 3|
k] ALA|Murphy's Maikel Ciquor 440{Broadway Feb.| 26| 2004 Alpm. [ . ves Nof Mo No No - Mo 7
115 AAINewpon Famm Tndependent Markel 5004 Hewper Avenua Feb] 18] 2004 3ip.m. N CH o Hel- ™ Wo N:ou HNo 2
TUBGI[T TUPAC|7-Eleven g Convenlence (wigas] 24 niversily Avenue Feb| 25 200417 ®&|pm.|  No Yes Ho No Heo No 3
1088| - ALA|7-Eleven #19528E 2151 Conveniance (wio gas) Z101|Fem Sliest Mar.| 8] 2003 3|pm. Na Nol  ~ Yes No .Nlu No 3
14 ALA|T-Cleven #20551C- ~Convenience {w/gas} 1802 {Universily Avenue - Jan| 24] 2004 ila.m. No Yes No No Ng Na . 3
3054 ALA|TEleven 2237900 Convenience (wio gas)| . 3436 |Adams Avenus Feb.] 9] 2004 &lp.m. o No Yes No N; Ye: k]
7 ALA|7-Eleven #2607007 - Convenience {w/o gas) 1985(El Cajon Bivd- Jan| 23] 2004 10jam. | No Yes Yes No Yes No 3
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1072 . ALA|97 Supermarket Supermarket 4679|University Avenue Mar.| G| 2004 2[p.m. . No No Yes[.:.- No No No 3
1074 ALAlAbeftson's . Supermarkel 4427 Universily Avenua Mar. 6] 2004 2fp.m. No| . Yes| . Yes No Ye No -3
863 UPATC]Apgple Tree Markel DelifMeal’Produce 4404 Umvefs[fy Avenue Feb.| 25| 2004 Bip.m. | No Noj. Yes No Yei No 3
1075 T ALA|Harpaln Marl Discount 4847 University Avenue Ma:. 6] 2004 . Tipm, Nej. No Yes No No No a
1070 ALA|Big Save/Fer Independent Market 1740|Fern Sireel Mar| 6| 2004 .3|p.m. No No Yes No No No - 3]
1055 ALA}Comer Liquor & Deli Uquor| - 3355]|Adams Avenua - Feh, 9] 2604 ~ 4ip.m. No Yes Yes No Yeb Yes 3
- 87 “ALA|Cost Mart Independent Market 3347 |Ef Cajon Bivd. Feh.{ ™ 7| 2004 Z|p.m. No No Yes No No No 3
071 ~ALA|Fairway Markel - Independent Markel 4732|Poplar ] Mar| &) 2004] T Zjpm. No No Yes . No| "#NULLI Ro 3
187 UPAC|Hoa Hing Mar Supemmarkel 414G |Universily Avenue Feh.|” 15[ 2004]- Alpm. No Yes Yes ~No No No 3
078 ALAIRwik Stops Other, 3028({Upas Mar. & 2004 Tp.m. No No Yes No " Np No 3
1061 — AlA|Maddox Tlquor Uiquor] . 3Z43|Fairmount Avenue Feb. 9] 2004 C Blpm. T Neo No Yes No Yes No| . 3
1068 AlAIMax's andAd - Tndependent Market 3525|0Ohio Street Mar. 6] 2004 “3{p.m. No| #NULU[ #NULLlEgsing Dala|  #NULTH |j#NOLLI} 3
1056 ACA|Min Markel Independent Market{ - 3334|Adams Avenue Feh. a| 2004 5lp.m. No{ - HNo Yes _No No Yes 3
BS ACA|Minule Mart -Convenlence (wio gas) 5006 El Cajon Blvd. Fab. 71 2004 2yp.m, No No Yes No Yes No) - 1
a1 ALA|Sam's Super Independeni Market 41T1}Home Avenue Jan| 31 2004 Zip.m. No No Yes No Yeb . No 3
062 ALA|[The General Siore Convenience {wic gas) 086 |Famount Avenue Fely. G| 2004 5lp.m. No{~ Yes| . Yesgsing Dala Yes No 3
660 ACA|TulliFrot Tndependént Market “350Z [Fairmouni Avenue Feb. g| 2004 B, ~ No No Yes No|” Yes No ]
1058 ALAIZ & Z Markef “Independenl Market] 3276 |Monroe Avenue T Feb. 52004 ~Slpm. No “HNo Yes No Np - Ne[. . 3]
77 ALA|a3rd Produce DeliMeatiProduce]  4020(43rd Skeet ] Jan 312004 1p.m. Yes No No No No Nl 3
56 ALA|Big Cily Liquar HE Liquor 4749|University Avenua Jan.| 24| 2003 ii[am, Yes No No[ - No No No 3
A0 T AUA)Carniceria L Independent Market 40171[45th Slreet Mar.| 6] Z004 Tfp.m. Yes Yes Yes( No Yes No 3
1077 ALA|Chevron, ™ Convenience {wigas}) 3358 |University Avenue Mar.] 6| 2004 Tlp.m. Yes ~Ne No No Np No 3
3067 — ALA|Chiis’s Markel “Independent Market] ~ 3402 |Myrlla Avenue Mar.| ™ "6| 2004 4lp.m. Yes “No No Na[—  Np No 3
8% —ALAICHEl s Produce DeliidealiProduca 4738 University Averue Jan.] 24y 7004 lam. Yes} - Yes RNo Fo| Yes Ho =3
1075|” ALA|City Heighls Convenience {wigas) 4055{Universily Avenue Mar, 6| 2004 Ttam. Yes Nd No No ‘Np No 3
G4 ALA|Eagles Markel Independent Markat 4651 |[Universily Avenue Jan.| Za| 2004 Tijam. Yes Yes No No YeE No 3
86 ALA|ET Cajon Blv Independent Markel| _ 3504|ETl Cajon Bivd.-. " Fea [™ 712004 Alp.m. Yes No No . No “No “No 3
T 8H ALA|G E M OINESH#3 Convenienca {wigas) 3602 |El Cajon Blvd: Jan] 24 2004 “Tijpm. Yes No Na . No . N:I) No 3
74 ALAHandy Liquor . - Ciquer 4B8B{30th Streel | Jan.|” 31 2004 Hla.m. Yes Yes No No Yes No 3
IO ALK | Markel O Myille ~Tndependent Markel 3233 |Myrila Avenue Mzr.| B[ 2004 Blam. {~  vYes No NG Noa “Nb No 3
1055 — ALA|Monroe Markel Independent Market! 4327 |Monroe Avenue Feb. 9| 2004 Slp.m. Yes No N No No No 3O
595 —UPAT|Park Blvd Tiquor DeliMeatProduce ~4504|Park Blvd. Fes.] 16| 2004 3|p-m. Yes| . - No No No No No -3
75 “ALA|Ray's Lgior Liquor 3041]30M Streel Jan.| 37| 2004 12[p.m. Yes No No No N'n No —3
1053 - ALA|Rile Aid #5652 Drug/Phanmacy 3650|Adams Avenue Feb: 91 2004 4lp.m. Yes No Yes No No Yes 3
7T ALA|Rodea’s Meat Deiitdeal/Produce|  "45771/El Cajon Blvd. Jan.| 24| 2004 ~T[p.m. Yes No No No No No 3
1057 ALA[S & N Market Independeni Market| 2B36|Monroe Avenua Feo.| O 2004 5ip.m. Yes o No No o No —3
8B ALA|Tomboy mkl Independent Market| .. 1703{39th Stieel Feb: B 2004 iljam. Yes No No No NI:] —TNo |
58 ACA|Tony's Produce _ DelifMeat/Producal . 3546]|Euchd Avenue Jan.[ 18] 2003 Ttia.nn. Yes| . WNo “Yes No Yes “No 7
G2 UPACIS Cenl i Discount|  3530|National Bivd, Feb| 25| 2004 6[p.m. No Yes Yes No NG No 4.
- 17 ALA[Rainbow Markel " Tndependeni Market 4727 Federal Blvd. Mer| 6] 2004 101a.m. No Yes| Vs No Yes No 4
3
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58 ALA|Rite Aid #5646 Drug/Phatmacy 1735]Euclid Avenue Jan.| 18] 2004 11{a.m. | Nol  Yes Yes No Yés o - 4
Al ACA|Unlted Markel Independent Markel "1880{54ih Slreet Jun.[  31] 2004 Zlp.m, - No No Yes . HNo Yas Ho 4
790 UOPAC|Wrigley's Market independent Market| -~ 1737 |Euchd Avenua Feb.[ 16 Z004( T1a.m. No| #NULLI| #NULLIksing Data] — #NULLI| #NULLT -4
B3 ALA{BO Ceni Discounl 4 arkel Streef Fuob, 8 2004 11ja.m. Yes Yes| No ~ No| Yes - No 3]
1082 — ALAJAM/PM #5858 Convenience (w/gas)] = 1817|Eudid Avenue Mar. 6] 2004 10[aim. " Yes No Ne -No B No 4 -
B5 ALCA|Aréo ANIPRY Convenlence {w/gas) 63711 |Impedal Avenue Jun.y 17| 2004]" " Slp.m. Yes No No - No Ho No 4l -
104 ALABase Liquor Liquor] . GB6{ Cardilt Strest Feb, 8] 2004 " TZ{p.m: Yes|  Yes No Nof - Yes . Noj 4
103 ALA|Danny’s Liquor Uquer 470{5. Meadowbrook Feb| B[ 2004( - 12{p.m. | . Yes “No No o “Ho No !
] ALA|Encanto Liqu Liquor] ~ " 5555|Imperial Avenua [Feb [ B 2004 Tilam. Yes| -~ ves| . No No| ~ Yes Na 4
18 ALA|Exxon #1035 Convenfence (wigas)|  5108|Imperlal Avenue Mar.| 6] 2004 10fa.m. Yes Yes|” - No No Yas No T4
K] ALAIFood Bargain_ Independent Markel| 6267 |Impenal Avenue Jan.| 17{ 2004 4[p.m. Yes Yes| Neo . No Yes{| -~ No 4| -
LT:] — ALAlGreen Cat Uil B - Oquor] — 5102|Imperial Avenue Fob.l 8| 2004 Tijam. Yes[ ves|. - Wo No Yes No 4
47 ALAYHermez Market T Independent Market 4279|Market | Jan.} 17| 2004 3[p.m. Yes .Yes No “No Yas|| —. No[- 4] -
B4 ALA|Homeland Pelroleum Convenlence (wigasy} 4704 |Imperial Avenue Jon.| 17] 2004| - — 5lpom | . Yes Yes No “No Yds|| - No -4
100 - ALA|Howell's Ergquor Liguor BB41|impenal Avenue Feb. Bl 2004 12)p.m, “Yes No HNo No Noil - "No 4] -
101 ALA|Joe™s Expres Convenience {wigas)|  1050[Cardiff Sireet Feb, B[ 2004 1Z[p.m. Yes Yes No - No Yes No !
LK AL .ouie's Markel Independent Market| 5409{Redwood Shieet Mar| 8] 2004 1lam.|. Yes Yes| . No No Vés[[ Vo 4
ELY ALAIMike's Markel Independent Markel JaT8Ocean View Bid, any 17 20047 . Jjp.m. Yes| - No o Ho Noji~ Fo T4
102 - ALA|Moonlight Mk . Independent Markel 101 [Meadowbrook Diive Feb] B} 2004 — 12|pim. Yes Neo No [ No No q
. 52 ALA[Muang laoMa . “Tndependent Markel| 4704 Market Slreet Jan.| 17} 2004 “4|p.im, Yes No ~No No No “No 4
a7 ALA|Geeanview Liguar_ i Ciquar I744{Oceaniiew Orive Fehf B 2004 Hlam. Yes Yas No Na Yés Nao 4
108 TALA|Gscars Mkt independent Markel 4270 |Makel Slest Feb.|" 9| 2004 5lp.m. Yes| . Yes No No “Yes No T3
81 ALA|Par Liguor Liguor 5055 |Federal Bivd. Feb.]- 8] 2004 Gipm. | - Yes “No No No o No 4
.78 — ALAlPerry liquor Liguor 4704|Federal Divd. Jan{  31F 2004 Bip.m. Yes Yes ~ Nof{. Nal™ .YaE NHo 3l -
B3 . ALA|Talia Liquor . " Diguor] - 5837 |Markel Street Feb. o 2004[ Slpm. | - Yes Yes No Noi - qu — No 4
79 — ALA|The Tradewind - . - LUquor| - _3111|54ih Stresi - Jan. | 31 2004 Tlpm. | Yes Yes No No Yasji  HNo 4
56 ALA|Valencia Park Markel & Deli ~Independent Markel E061{Churchward Sireel -Jan, | 18] 2004 ERIEELN Yes ~No ~ No . No - Vs No 4
43 ALA[T-Eleven #25829A _ Convenience (wigas) T1205{Camino Ruix Feb | 12| 2004 4lpn. No No Yes " .No - ‘(éﬁi Yes 5] -
327 ALA|7-Eleven #2587448 — Convenience [wio gas]|  15817{Bernardo Cenler Drive _ Feb.] 27] 2004f — 12{p.m. No Na Yes No ~ He| Ho 5
331 ALA|7-Eleven 2017-19883C ~ Convenlence {(w/o gas)| 16703|Bernardo Center Driva Feb] 271 2004 AZlpm. No No Yes No No|l No 5
326 ACA}Arco AMIPM #5206 Convenrence {wigas) 12840|Sabre Springs Parkway Feb| 27 2004 — 12[p.m. No Yes Ne Nao Yes|| No [
45 “ALAAzloca Mexic Tndependenl Markel] ~ 11277|Camina Rulz ] Feb.| 1Z[ 2004 4|p.m. Na Yes Yes No -~ Yds [’*—F@"—__E
334 T ALA|Heverages & More Independeni Markeal| ~ 11475|Carmel Mounltain Road Febl 27| 2004} 12/p.m. Nof " Yes Yes No Yes il ~ HNo 5
35 — ALAChevron Convenience (wigas)] 0936 |Mercy Road "~ Febd 11| 2004 “B|p-m. No[ . Ne Yes Neo No § No 5
342 ALAMobIT Gas Siation Only)  11888|Rancho Bemardo Road Feb! 27| 2004 Tla.m, Nol ~ No Yes No Ro No 5
3%l ALARalph's Bupermarkel| 11875|Carmel Mountaln Road Feb| 22| 2004 iT|a.m. No No Yes No Ye'E —No 5
K] ALA|REIpHS #183 Supermarkel] 15727 |Bemarde Heighis Partkway Feb.)| 27) 2004 Iila.m. No Nol  Yes Mo Yes|; No 5
=735 ALA{Sav-On Drugs Drug/Pharmacy 16773 |Bemardo Cenfer Drive Feb| 27 2004 1Z[p.m. No No Yes No -Wﬁ I No 5
163 AUA[Sav-On Drugs #5102 Drug/Phammacy| 14589 |Camino Del Norta Feb ™ 23[ 2004 4p.m. No No Yes No Nb I No [
333 ALRAERGT Gonvenience (wigas)l  11815|Canmmel Mountain Road Feb.l™ 27 2004 2w N No Yes No ' Ni: i Mo 5
] -
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44 ALA|Village Liquor Liquor]  11285|Caminn Ruiz . Feb.| 12| 2004 4|p.m. No No| - Yes No " No No [
347 ALA[Alberison’s ] Supermarket] . 12475]Hancho Bernarde Road Feb.| 27| 2004 Tija.m. | - Ves “No No Ne| . HNe Na &
1719 UPAC|AMPM#DBTE5 - ... Convenience (wigas)| "~ B320|Wira Mesa Blvd Feb.| 16] 2004 2lp.m. Yes No[™ HNo No No Noi. 5
T BV . UPAC|Big Lots #4127 ' i Discount] - D0340|Mira Mesa Blvd Febd™ 16{ 2004 Zpm. Yes No|~ - No “No|-— . Yas N& 5
B85 UPACC's Dell & Tcecream DelMeaiProduce G550|Mira Mesa Bivg Feb.| 15| 2004 Z{p.m. Yes Yes|  Yes No Yeés No L
47 ALA{Galleria fiq . ; Liquor 6780 |Miramar Road Feb.|  11] 2004 6ijp.m. | Yes Nof "~ No No - No No 5
— BBB UPAC}5cripps Ranch Tiquor Liquorf”  B969|Mira Mesa Bid Feb.}” 16} 2004 Zlpm. | Yes Yes Yos o Yos No 5
L . AUA|Shell R Convenierice (w/gas)| 12507 |Rancho Bemmardo Road . | Febh.| 27| 2004 fijam. | Yes No No| - . No No[ ™ No 5
— 78B[ . UPAC{Arca AMPM Convemenca (wigas)|. - BBZU[CIaremont Mesa Blvd. Feb.|” 16[ 2004 Tlp.m. Mo| #NULLT] #NUTL ssing Data|™ #NULLI| #NULLI i}
780 ALA | Circle K #5085 - Convenience {w/gas)]  4360|Cenesee Avanue Feb.| 24| 20047 - 4jp.m. No No Yes]| . - No Hoj No [}
any AlA|Comslock Mar Independent Market -2145|Comslock Avenue Feb.| - 28] 2004 5{p.m. No No Yes ~“No . No No [N
k)i ALA|Del Mesa Foo — Ulguor 6080|Friars Road Feb:{™ 26| 2004 4lp.m. No Yes|  VYes| . Nol” . Yes No
787 OFAT Exoon #1031 Convenience [wigas) 7737T8alboa Avenue Feb.| 16 2004 itja.m. No| #NULLH #NULLT ssing Dala #NU'RI‘ #NULLT 5] ¢
kD] I8 ALA|Food 4 Less #333 i - Supermarket 7730|Hazaard Cenfer Deave Feb.] 27| 2004 9la.m. No No[™ - Yes| - No ] Nof. [
174 AlA[Infemalional Groceries Independent Market 354B|Ashlord Street Feb:{ " 23] 2004 4{p.m. No No|l — Yes No . I%JD No 6]
779 . AlLA|Jimbo's Lquor # Liquor 44171|Genesee Avenue Feb.| - Z4] 2004 ~ 4fp.m. Nol~  Yes Yes| .  HNo Tes No - B
—ao8 . AlCA|RKeg & Dollle - Uquor| — 3566{Mount Acadia Elvd.” Feb:| 28| 2003 . 5|p.m. No No[™ Yes No No| ™ No [}
801 UPAC|Linda Liquor . Liquor|-. -- 6B50|Linda Visia Road Feb.| 15[ 2004 Z(p.m. No Yes| ~ Yes . No No No 5
706 UPAL Mann Convend - ~ T Converience (wla gas) 20bb{Clakremont Ditve Feb.; 16] 2004 {i{a.m. Nao| #NULLTY BRULLT sstrg Data|™ #NULLE PROEO - &
783 UPAC|Mobil Gas Station Only 8330 (Clairemont Mesa Bivd, - Feb.] 16} 2004 Zjp.m. No| #NULLIT #NULLTssing Data| -~ #NULLH #NULLT "B
782Z| AlA|Ralph's Supermarkel 4338]Genesee Avenue Feb.] Z4] 2004 - 5lp.m. o[~ No] . Ve[ No Nol "~ No [
— 7o8 ‘UPALC|Sav-On Drugs - Dnig/Pharmacy 4829 |Claremont Drive “Fab. | 1B Z004 TZ[p.m. |7 No| #NULLH #RULITEsing Dala| — #NULLI[ #N000) i
343 ALA|Stadium Mark Tndependent Markei 2577 |Mission Village Di e “Febi Zf 2008 Aolam. [ Ng Mo Yes| - No - »Jci —HNo 5
TBT AL&[7-Eleven #3587 . Convenience {wlo gas}) 2304 | University Avenue Fab| 24| 2004 4lpm. | Yes No Ho No Nd Ro! [
— 35 ALA|T-Eleven #32608 Convenience (w/gas) 605 (Aero Orive Feb.|” T1{ 2004 4[p.m. Yes|~ . WNo|-  Ho ~Ho o “No 5
873 UPAC|99 Cent . Discount 6882 |Linda Vista Road Feb |7 18| 2004 Z[pim. | Yes No No Nei — Ka ~ No g
a24 ALA|AM/PM Convenience (wigas}]  GBUY{Fnars Road _Feb.| 26| 2004 . 5{p.m. Yes Nof, Ho No -~ No —Noj~ K]
- 325 AlLA{Charger's Liguor R Ckquor|- ~ 325Z|Greyling Drive Feb.| -27] 2004 tjam. Ves| #RULD | #NDI Esing Dala] — #NULLH #NULLI| . 5 .
T 345 ALK|Chevion Gas Statlon Only Z250[Camino DelNorfde N. - Feb.] 27| -2004 — Glam. Yes|  Yes o NG esl - No 5
1] UPAC|Chevion “Gas Slaflon Only 7070[Clairemoni Mesa Blvd. “Feb.|. 18| 2004 12lp.m. Yes Yos No Ne Yés' “No N
B8 UPAT{Golden Lma Discount - 4498 [Clairemont Mesa Bivd,, Feb.y 16[ 2004 12{p.m. Yes No Yes No \I(; No . ]
 Ag7 UPAT|La Tiendita independent Markel 857 |Clairemont Mesa Bivd. -Feb 16| 2004 1Zip.m. Yes Yes No No Yes" No i
877 . UPAC|Par Liquor . Liquor 5198 Clairemont Mesa Bivd. Feb.] 16| 2004 ~12]p.m. Yes No No - Ne 6 No i
893 UPAT |Parsian Ini- DeliMealProduce|  5811|Balboa Avenue Feb.| 16| 2004 11|anm. | Yes|  Yes|  Ves “Na Y&s| #NU ]
B74 UPAC|Rile Ald "Drug/Pharmacy 5770|Balboa Avenue Feb.] 16| 2004 “1ija.m, Yes ) No No s No ]
467 UPAT|Starshine Ma Supermarket 4475|Clairemont Mesa Blvd. Feb.|” 16{ 2004 12jp.m. Yes Yes No No Ye:’: No B
158 ALA[F-Eleven Convenience (wigas) 3503(|College Avenue Feb.|” 24 2003 4lp.m. No[~  Ves Yas THa o N =
65 ALA|T-Eleven . Convenience [wio gas) 5147|College Avende Feb:{ ™ 24| 2007 4|p.m. No No Yes Nol- e; No 7
1047 ALAjAlberfson's Supermarket 5185|Waring Road | Feb.l  Bf 2004 3tp-m, No Neo Yes No ° o 7
54 UPAC]IAMIPM Convenience {wfgas)] - 6098[Unlversily Avenue Feb.| 25| 2004 Tip.m. No Yes Yes N5 35: No ﬁfJ
s - ‘
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Did Did Ask if _Did§; Did |San Diego
: - ' Did Clerk | Clerk | Tohacco (Decoy Uel Dacoy City
Survey . S : ; : - Mant - |AM { Stare | Ask |Askfor]| Wasfor [ Abouf || Show Councit
# |7 Agency . - Store Name - Type of Store’ - { Address Name of Street - b |Dayl Year | Time 1PM | Sell? | Age? {- iD? You? Al\.n;,la‘ﬂlg - 107 Oistrict
170] . - ALAiChevron .- ] - Convenience (w/gas) 6301|Del Cerre Blvd. Feb.| 24[ 2004 4{p.m. - Noj. HNo Yes No No No{ .. 7
=14} — ALA|Dukes Liguor "~ Ligtior 7020\ Cajon Bivd. Feb. 2004 3jpm. | No N6 Yes No| . Yes| - Ro|- . 7.
— 187 . ALA|Longs Drugs Drug/Phanmacy 3450/Collega. Avenua | Fab- 2004 3lp.m, Mo~ Ne Yes| _ No| - Yes[- ~ No 7
1052 AlALongs Drugs #1154 Drog/Phamnacy|]  10360|Frniars Road S Fahl BT 2004)° Alp.m. Ho No Yes| - No o Yes 7
a8 - ALA}Rile Aid #5660 ] ] ~ Drug/Fharmacy}” 10637 Tierransania Bivd. Feb.| 17| Z0D4 4|pm. No| #NULLI| #NOLLIEsing Data) - . #NULLI #RULLT 7
548 ALAGav-On Drugs #3462-8162 Drug/Pharmmacy]” . 5B26|Mission Gorge Road I Fabf @ 2004 4lp.m. Nol — Ves Yes — Ho T Yes) | Ves|” i
a0 AlA|Ultramar #766 ~ Convenience (wigas)]  5970|Sanio Road T | Febd | 2004 Slpm.y - No Na|™ " Ves| T No|~ No|  No| . 7|
86l T UPAC|Vons w2134 - ] Supermaiket 10460\ Clalremont Mesa Blud, - . Faa.l 16 z00d[ Flp.m. tof #NULLEE #NULU Esing Date HNULLTT #NULH i
T 70| . ALA|Vons WI35Z : - Supermarket G155[ETCajon Blvd. Jan.| 24| 2004 1|p.m. “No| — ves Yes ~No[ - b o 7
— 68 ALA7-Eieven #1B852E-212T - Convenlence [wigas} ~4918[Untversily Avenua . Jan. 24| 2004 12[pan. Yes Nol".""Na Na ] r;l!o Na 7
35 — ALA|Aiberison's #6760 A Supermarket] 10633 Tieransania Bivd. . Feb.| — 17 200 4pim. | Yes[ No es| T N o Yes i
LE ALA|Best$1 - ) o “Other 5875|El Cajon Blvd, E Jan.] 24 2004 T 10{am. Yes|. Yes[  Yes No “Yes|  No 7l
Bal ALA|Discouni Lig™ - —F - —Liquor 4515(ETCajon Blivd, ‘ Feb.] — 7] 20D4 Zlp.m. | - Yes|  ves No No “Yes No 7
I TPAC|MoBIl - - - Gas Slafion Only[ 10456 |Clairemont Mesa Blvd. - Feb.l~ 1G] 2004 Tjp.m, Yes ol - No No No No 7
T ALA|RElpRE - T - Supermarkel|  6570|Montezuma Bivd. Fib{ 24| 2004 Zjpm. | - ves| . ves| “Fa| -~ Wo Ves[~ Mo I
1080 “ALA[SNR Markel & - [ndependeant Markel] . 3663 |Euchd Avenug - : Mar,| 6| 2004 Tifam. | Yes Nel — HNa Nol- No No v
Y ——AlA[Temasanta W - ' Tiguor| 10601 |Tismansanta Bivd- Fab.| 17| 2004 4fpm. |7 Yes| — Yes| T No[ -~ ~No|  Yesl - Na 7l
1050 — ALA| Thfly #09564 - .Convenianca (wigas}| . 6404Misslon Gorge Road Feb.] "G 2004 T 4lpm. |- Yes Nol Yes No ~No| ~_Ves 1
1639 ~ALR|Ultrtamar o R E Convenience (wigas) 5071 |Mission Gorge Road - | Feb,| B 2004 4lpm. | - Ves| - HNo Yes - No J\"o Yes| . 7
1057 ALA|VonsFZ358 - Supermarkel B56h|Mission Gorge Road Feb. Oy 2004 4jp.m. Yes| — No| . Yes No . No Yes| 7
a2 - ALAT-Eieven #26900A Convenlence (wigas)] =~ 4210|Beyer Bivd. . - Feb.l 41 2004 - 3J|pm. ) - Noj- - Ne| - Yes No Yes No B
T8 ALA[7-Eleven #27771AZT3T 7 | Cenveniance (w/gas) ~1771]0ro Visia Road Feby 11| 2004] 3lp.m. Nol 7~ No Yes| “~No Yes Ro B
=] I bersons A - Supermarkel] - 1860|Coronado Avenue —. | Feby 11| 2004 pn | - No| Mo Yes T o Noll.™ o ]
! 536 ALA[Alberison’s - Supermarket 1860|Coronado Avenue [ "Feb. 11| 2004 4lpm.{ " No ~No Yes| No No Nol - ]
792 UPACIAMEN #5408 ) ~ Convenienca [wigas} 2255 Palm Avenue™ - TFER] 18| 2004 Alpm. Noj — Hol™ "Ves Mo[ . No|r No : B
30 AVA|AMIPW Mini Maikel Pavleltes’s§  © Conveniance (wigas) Z290]Caronado Avenue ST TFeb 71 2004 3jpm. | No| ~  No Yes| Nol——Yas No —F
0B ALAAmadon's Mar : T lndependenl Markel| 1793\ Nationa] Avente | Feb.[ 26 2004 “Bipa. No Wo{ ™ Yas| ﬂa‘ Na i —
751 UPAT|Arco AMIPM - . . Convenience (wigas)| 4604 |Palm Avenue, . Feb.| 16| 2003 . 4jpm. No|” - No Yes ~ No o No 8l
25 . TTALA|Ciicle K#8585 -~ Convenience (wia gas) 2038 | Dalry Marl Road ; Feb,| 17 2004 . 4lpom. Nol. - No Yes No o o B
37 — ALA|Circle RI 76 #2702987 | Convenienca (wigas) 7291 Holllsier Street _Feb] 11) 2004 3jp.m. No| _Nt?’_' Yes No|~ - No No|™ — B} .
1085 ALA|Del Sol Matket |- - Indepéndent Market 4270|Del Sol Blvd, - Feb[| 19 2004 4lp.m; No Mo Yes[ . No Va5l Ho ]
555 ALA|EIMTigre Foods - - [ndependent Matket| . 2900(Coronado Avenue | Feb.| 11| 2004 pm. No o Vos No o NG —g
24 ALA|Exxan - Convenlence {wio gas) — 108)San Ysidro Blivd, Feb.| 71| 2004 4lp.m. No Yes Yes No Yas[| . HNo B
73 AlCA[Fruieria Nay - DellMaatiFroduce 515|261k Sireet | Jen 3T 2004 Atjam. No VeS| Vas No Va5 - No B
308 ALA|Golden Gale . Independent Market]  3B07|Nalional Avenus "7} Feb.{ 28] 2004 5[p.m. No a Ves Nol™ No ) g
a3 —ALA|Ca Bodeguita™ i Tndepéndent Markey| 4174 |Beyer Blvd. . Feb.|” 11 2004 3fp.m. No No Yes No Yfi'ks i| ~ No :18
T304 ALA|(a Posla Mar _ Independent Markel| ~ 2796]K Gireet ] Feb | 28| 200 4[pm: No Yes Yes No Yels I No B
'_'iTEG _ ALA|Mercado internalionat 88 . . _Independent Market 74715an Ysidro Bivd, Feb.] 11| 2003 ~ 4pan, No| ~ No Yes No Al . Ho ]
25 - ALA|NeésTor Liquor ] Tiquor, 1134 |Holister Sireet Feb,} 11| Z004 3pm. No No[ — Yes —Na Nb| o B
T8 ALA|Saways Bros ] Independent Market 425{301h Streel “JanT 3172003 Zlpm. ] . No Yes! . ves| . No Yé'é [ NG )
P -

L
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Did

Did .| Askif bid |i||i Did |San Diego
. Did | Cierk | Clerk | Tobacco |Pecoy Lie||Decoy |  City-
Survey : - _ . . L [ Mont! . |AM. | Store | Ask |Askfor| Wasfor | About{l lll Show | Councll
# Agency’ Store Name Type of Store - |-Address Name of Streat h ‘[ Day; Year | Time |PM | Sell? | Age? §- ID? You? Age? p || ID? District
1064 -ALA{Shell . Convenience (w/gas) 2435|0tay Center Driva Feb.| 11] 2004 4|p.m. No Ne| . Yes]. . No Yds No al
— 22 AUA | Shell Sialion Atiisha 1l Convenience (wigas) 314(San Ysidio Bivd. “Feb.{ 11y 2004 4{p.m. Noj{. WNo “Yes No No Na 8
— 793 UPAC i Thrilty #35563 - Convenience {w/gas} 1890|Palm Avenue eb.] 18| 2004 5|p.m. No No| . Ves ol . No No [}
1063 ALA{T-Eleven #271638 2131 - Gonvenience (w/o gas) 2285 |Palm Avenoe - Feb. T1] 2004 Sjpm.| Yes No[~  VYes No Yes|| . Yes 1R
57 AlAlAcapulco's : Drug/Phiarmacy] 1034|256t Shieal - Jen.| 18] 2004 HTlam | Ves N6~ Na “No No Ne !
92 ALAATs Marlcet Indeper‘ldént Markel 2905 [K Sireet Febl{™ 8| Z004] 10ja.m. ﬁes o HNo Nol No Na B
21 ALA Boflle & Bas ~Liquor 1178} imperial Avenue Mar. 61 2004 Sla.m. Yas Nol[.. - Nof. No| . “Noll. No B
Z3] ALA|Chevion Convenientce [wigas) 104|5an Ysidro Bivd. Feb.|” 77 72004] 4lpm. ) Yes No| - No| Nol Nol— - No 8) -
86| . UPAC|Fam Fresh — Supermarkel]- - 1879\Palm Avenue Feb.l 161 2004 5|p-m. Yes No| ™ . Ne No ol . No| B} -
48 ALA|Gigante Markel’ Glpermarket 3175|Nafional Avenue’ an.| i7| 2009 Jlpm. | Yes Mol | No NG %o — Nal 8
TTTTBA|T  ACA|Clora's Produce DellMezlProduce 2665|Maikel Stiest " Feb. [~ 7} 2004 12fp.m. | Yes|  No Yes|. Ne| ™~ Yes| No &)
93 ALA|{deal Mkt Independent Markel] - 2998 |Nallonal Avenus- Feb.| — 8] 2004}  I0ja.m. | - Yes Yes No No Yes No . B}
! ~ALA|Ideal Mkt 1 Independent Market] - 3101 |Nalional Avenus Feb.| B 2004 10jam. | Yes o[’ No ,-_-No'fq—lilo No Bl
B0 ALR|Jaroce Disco ~Tndspendent Marketl - 1148155th Slrest Jan.[ 18] 2004]  Tijam. |  Ves No No] " No No No "B
34 . ALAIK & MNewpor - . Liquor 2957 |Beyer Bivd, Feb.]- 11 2004 djp.m. 1~ Yes}]  Yes No No Yps| #NULLI B
72 —ALA|Ca Chiguita UeliEal/Produce 113525th Sireal Jan.| 31) 2004 Tifam. | Yesj Yes No ol Yes e B
1) AlA|MrDs Liquor 4101 [Market Street Jan] 17} 2004 - dlpm. | Yes| - WNo| - No No YFq - No B
io5) - ALA {Mullin Tiquor { Imperial Avenua Feb. 9] 2004 - §fpm. Yes No No No - Mol Noj"~. ]
TTuTs UPAC Palm Plaza Liquor ~ Liquor, 3404|Plaza Drive . eb | 16| 2004 4ipm. |, Yes| Yes No No| - Yes No B
B2 AlLAPrestige #9560 Gas Station Dnly 2502 imperial Avenye eb.|” 7] 2004 Tilam. | — Ves No No No \:lq o B
45 ALA{Produce For DeliMealiProducsl 37584 |National Avents Jac.| 17 2004 Zpm, | Yes Yes|  Yes Ho Yes No ]
898 UPAC|Shell T . Gas Stafion Only{ 1881 (Palin Avenue Feb.| 16| 2004 Sip.m. Yes No No No No No| ™ )
51| AlA|Tony's Produce Dell’Meal/Produce 3140iMarkel Streat Jan.t 171 2004 4lp.m.| - Yesj ~ No Ne No Yes No
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SUMMARY

THE CiTv oF SaN Dieco

MANAGER'S REPORT

April.7, 2005 : REPORT NO. 05-091 .

Public Safety & Neighborhood Services Committee
Agenda of April 13, 2005

Proposed Police Permit for Tobacco Sales in San Diego

Companion City Attorney Report

Issue — Should the City Council adopt an ordinance to amend the San Diego Municipal
Code to require a police permit to operate as a tobacco retailer in the City of San Diego,
direct that the permit be administered as part of the Business Tax Certificate process,
direct the San Diego Police Department (SDPD) to enforce it as situations warrant and
time and resources permit, and impose a $30 fee upon tobacco retailers to fund the
associated permit administration and administrative hearing costs?

Manager’s Recommendation — Adopt an ordinance to amend the San Diego Muriicipal
Code to require a police permit to operate as a tobacco retailer in the City of San Diego,
direct that the permit be administered as part of the Business Tax Certificate process,
direct the San Diego Police Department (SDPD) to enforce it as situations-warrant and
time and resources permit, and impose a $30 fee upon tobacco retailers to fund the
associated permit administration and administrative hearing costs.

Other Recommendations ~ The stakeholder group consisting of health advocates and
business representatives specifically recommended dedicating staff to enforcement and
funding costs associated with the ordinance through tobacco Master Settlement
Agreement (MSA) funds the City receives annually.

Fiscal Impact — There are three components to implementing the proposed ordinance
including permit administration, enforcing the law, and conducting administrative
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hearings in the case of violations. If the propased tobacco ordinance is approved, costs
would be associated with the permit administration and administrative hearing _

ﬂwemponmnﬁ—ﬁ;he%ﬁfmcement“as“pmpﬁcﬁé.‘dﬂﬁﬁlHlbjifélaé"é—d—imo-the‘s BPDs-current———
responsibiiities and handled as situations warrant and time and resources permit. The
permit administration can be handled via the existing Business Tax Certificate process
with estimated costs of approximately $20,000. The cost of administrati ve hearings has
been estimated at $20,000 annually. Given the budget challenges facing the City going
info the FY 2006 budget process, it is recommended that a fee be imposed to recover the
costs associated with the ordinance. Rased upon approximately 1,350 tobacco retailers in
the City of San Diego, it is estimated that 2 fee be $30 to recover the associated cosis.
The fee would be evaluated annuall y for cost recovery.

BACKGROUND

On October 12, 2003, State Assembly Bill 71 was chaptered creating a state licensing program
for the sale of tobacco products and permitting local governments to create their own ordinances
discouraging violations of tobacco law, specifically as they relate 1o the sale of tobacco 1o
minors. Inresponse to a request for assistance from the late Councilmember Lewis with support
from Dr. Cieo Malone, the San Diego Police Depanment (SDPD) and City Attorney staff began
to draft an ordinance to help address the issue of minors obtaining tobacco products within the
City of San Diego. At the June 9, 2004 Public Safety & Neighborhood Services (PS&NS)
Committes mesting, stall proposed that an ordinance be developed to create a requirement that
all persons who sell tobacco products have a police permit.

In broad terms, an ordinance requiring all persons selling tobacco to obtain a police permit would
create a new category of police regulated business. It would require that tobacco retailers have a
police permit to operate as such and that they do so from a fixed location. A tobacco retailer is
defined as any person who owns or Operates a business, for profit or not, that sells, offers to sel]
or offers to exchange for consideration tobaceo or tobacco products. The intent of requiring a
permit to sell tobacco is to ensure that persons who are inclined to sell tobacco products to
‘minors are discouraged from doing so and to provide a mechanism to hold those that do sell to
minors accountable for their actions. Durin g the June 9™ Committee discussion, a draft
ordinance was presented as a starting point and the stakeholders. on both sides of the issue raised
concerns. '

The State has attempted to curb the illega) sale of tobacco products to minors, but these in
support of a City ordinance, 1o be referred to generally as “health advocates”, argue that the state
laws have been insufficient. Currently, under California Penal Code section 308, one of several
state laws in place to regulate tobaceo sales, it is illegal to sell tobacco products to minors. The
health advocates argue that this current regulation does not adequately address the issue because
the progressive fines which could be imposed (ranging from $250 to $ 1,000} are not considered a
strong enough deterrent to the illegal activity of selling tobacco to minors. Asa resuli, the
proponents argue that local regulation is required.

Business representatives state that sufficient regulatory instruments are aiready in place. They
argue that implementation of a new local ordinance essentially punishes the entire retail industry

(S8
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for the unlawful actions of a limited number of vendors. Representatives of the retail industry

are in favor of 1mp]ement1ng a system that__quld_dmecihy_mposﬁanmons.on_th&speaﬁed

viglators:

During the Commiftee discussion in which concemns were expressed from stakeholders on both
sides.of the issue, staff was directed to follow up on several issues and return to Committee with
additional information. The follow up included:

1. Meet with stakeholders to aliow for development of an ordinance that takes into account
the concerns of the affected parties

2." Determine the number of potential permitees

3. Prepare a cost breakdown for employer costs

4. Draft a grandfather clause and determine a grace period

5. Obtain Lung Association Survey Data

6. Develop a process that is complaint driven to focus on the problems rather than all
businesses _

7. Provide information on Assembly Bili 3092 and other relevant legislation

8. Indicate why other, existing laws are insufficient .

9. Determine and indicate whether there are other ways to fund tobacco enforccment

10. Research the County’s role in prohibiting tobacco sales and enforcing existing laws

11. Provide an accounting of the Tobacco Settlement Funds the City receives

12. Address equity issues with regard to charging small stores and larc'e stores the same
permit fee

13. ID businesses who sold tobacco products to minors

Some of these issues are addressed in the body of this Manager’s Report while the remaming
issues are addressed in the companion City Attorney Report.

DISCUSSION

An ordinance has been developed as a proposal to address the issue of minors obtaining tobacco
products within the City of San Diego. The proposed ordinance, a copy of which is provided to
the Committee as part of the companion City Attorney Report, adds a new division (Division 45) -
to Chapter 3, Article 3, of the San Diego Municipal Code, Police Regulated Businesses. Asa
police regulated business, all persons who own or operate a business, for profit or not, which
sells tobacco products would be required to possess a police permit. Such persons would be
considered tobacco retailers and there are approximately 1,350 within the City of San Diego. It
would be a misdemeanor to be a tobacco retailer and operate without a police permit. The
proposed ordinance would set criteria to obtain a police permit to operate as a tobacco retailer,
set operating rcquircments set adminjstrative sanctions for violating tobacco control laws
(including suSpensmns and revocations of pohce permits), and provide for appeal rights when.
administrative action is taken.

To develop the language of the ordinance as now proposed, staff met with stakeholders and |
conducted research to address the issues raised previously by the Committee. Below, each area

" of Committee direction is addressed specifically.
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1. Meet with stakeholders to allow for development of an ordinance that takes into account

the concernsqaﬂthuﬁegled,parﬁgs: = —— e » f

In response to the Committee’s direction, 2 number of meetings involving “stakeholders” were
conducted. Representatives of the retail industry and public health advocates were invited (o the
meetings 1o identify issues related to the ordinance, drafi solutions 1o those issues, and document

City Attorney’s Office and later by the City Manager’s staff, these stakeholders met on several
0CCasions to try 1o come to agreement on a regulatory ordinance. In addition to meetings, e-mai)
discussions on various topics were also conducted in an effort to ensure all parties had a ful] and
fair opportunity to participate. - The goal was to make it an equitable process for all concerned.

When the stakeholder meetings began, the health advocates and business representatives had
differing views of many aspects of an ordinance that needed to be addressed to begin 1o come 1o
agreement on the content. Ultimately, with compromises on both sides, the language of the
ordinance was revised to the satisfaction of both groups of stakeholders, and the main focus of
the discussions became funding the costs of the ordinance and the enforcement provided. A
commitment was made to the stakeholders to convey their positions and alternatives to the
various parts of the ordinance. While a summary of the ordinance, funding and enforcement
15sues are described herein, a more detaiied description of the stakeholders process including
positions and concerns addressed along the way to reaching consensus is provided in Attachment
5 .

The proposed ordinance as drafted assists in disconraging the sale of tobacco products to minors
by imposing significant penalties for violating the various tobacco control laws and provides an
additional too] for enforcement to combat the sale of tobacco products to minors. Without some
level of enforcement, which is described below, there is a greater likelihood that businesses
would not be inspected to determine if they are violating tobacco control laws. A sunset clause
has been included to provide that the permit requirement expire in five years. During this period,
data would be gathered to evaluate the need for such an otdinance and whether it was helpful in
curbing tobacco sales to minors. The City could then repeal the sunset clause if it desired to
continue the permitting requirement. :

While originally anticipated to include a full background check, much discussion ensued
regarding the invasiveness of such a check and it was proposed by the City Attorney’s Office and
SDPD that there be less emphasis on background checks. In lien of requining an initial
background check for all permit applicants, the ordinance contains the requirement that a
permitee has to certify that he or she has not been convicted of or faced administrative action for
any license involving the violation of a tobacco control law. Untruthful or misleading
certifications would constitute a misdemeanor. However, the right and ability of SDPD to
conduct background checks as deemed necessary, including obtaining fingerprints, is included in
the ordinance. Such 2 tool is needed to investigate untruthful or misleading certifications, to
investigate complaints of illegal tobacco saies, and to determine the appropriate course of
administrative action.
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________The proposed ordinance gives the Chief of Police the discretion to determine the sanctions to
imposeif-a-permmites-viotatesthe terms-of the'permit™Suchsanctions range from written warniing——————
to suspension to revocation of the permit. The Chief may also negotiate a civil penalty in lieu of
a suspension or revocation. Such discretion permits the Chief 1o make a case by case
determination as to the appropriate level of sanction - thus the Chief could consider aggravating
and mitigating factors. However, it 1s recognized that all parties want some certainty as to the
level of discipline. As a result, SDPD will develop a policy which provides general guidelines as
to the appropriate administrative action. The following are the proposed guidelines:

First violation of a tobacco contro! law - a permit may be suspended for a period of up 10
60 days.

Second violation of a tobacce control law within 5 years - a permit may be suspended for
a period of up to 90 days.

Third violation of a tobacco control law within 5 years - a permit may be suspended for a
period of up to 180 days.

Fourth violation of a tobacco control law within 5 years - a permit may be revoked.

In lieu of a suspension or revocation, the Chief of Police may also negotiate a civil
penalty, in the amount of $150 per day of suspension.

1t is proposed that the Chief of Police be given the discretion to determine the appropriate level
of administrative action to take against a person who violates the conditions of his or her permit
as set forth in the proposed ordinance.

Once the language of the ordinance was refined, discussions focused on funding and
enforcement levels. An original goal of an ordinance was to generate revenue so that
enforcement of the ordinance would be ensured, preferably through the addition of dedicated
staff resources from the stakeholders’ perspective. While health advocates would support a fee
based ordinance with dedicated enforcement, the business representatives have been opposed to
any additional fees being imposed upon retailers. Their position is that businesses are aiready
overburdened by taxes and fees, and a fee unfairly punishes those retailers complying with the

law. , .

The costs associated with implementation of an ordinance include permit administration,
enforcing the law, and conducting administrative hearings in the case of violations. As the City .
is facing significant budget challenges going into the FY 2006 budget process, it is not prudent to
add new resources to take on additional duties at this time. However, should the policy decision
be that implementation of this ordinance is a priority, a manner in which it could be implemented
with minimal cost impact has been identified.

Of the three components of the ordinance implementation, the enforcement could be conducted
without incurring additional costs. Enforcement could be folded into the SDPD’s current
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responsibilities and handled by existing staff as sitwations warrant and time and TESOUTCES permit,

as is the case when any new law goes into effect, Enforcement would include conducting mingr

e CCOY-OPeratiON SO St MRS CINSHED hEbUSINESSES And 161 iowing up-on-complamts—SDPP—

currenily conducts sting operations in regard to enforcing the alcohol laws prohibitin g sales 1o
minors, and those for 1obacco could be handled similarly using younger cadets as the minor
decoys. Given the limited resources of the SDPD and their unfunded needs, the SDPD has not
committed 1o a specified number of inspections, but having the law on the books would give
them the tool 1o conduct enforcement zs other priotities allow. To ensure that the program is run
effectively, SDPD would document its activities under the ordinance and report to PS&NS
peniodically,

1f the proposed tobacco ordinance is approved, there would be costs associated with the other
IWo components, the permit administration and administrative hearings. It has been determined
that incorporation of permit administration into the existing Business Tax Certificate process
would be a cost efficient method of authorizing retailers to sell tobaceo. Specifics of this process
are still being refined and may require additional review from the City Attorney’s office with
regard 1o new procedures. Staff will continue to work to refine the process in anticipation of
proceeding to full City Council. It should be clarified that while this report and the ordinance
consistently refer to a police permit, administering the authorization to sell tobaceo through the
existing Business Tax Certificate process would provide for an endorsemént for retailers 1o sell
lobacco on the face of the Business Tax Certificate. There would not technically be a separate,
paper police permit docunent provided to the businesses. The endorsement on the face of the
Business Tax Certificate would act in that capacity.

1f the proposed ordinance is approved, the application form currently used by new businesses to
apply for a Business Tax Certificate would be modified to allow a retailer to indicate whether or
not tobacco is sold and that the retailer has not violated any tobacco-related laws as specified
within the ordinance. Once a new business applicant submits the form indicating their intention
to sell tobacco, an addendum would be sent out to request the additiona)l data needed to comply
with the ordinance provisions. Estimated costs associated with administering the permit through
the Treasurer’s Tax Collection System (TTCS) are approximately $20,000.

Business Tax Certificates are renewed annually. Any existing businesses that sell tobacco would
be expected to provide the new tobacco-related information upon the effective date of the
ordinance. Letters would be sent to all the existing businesses explainin g the new ordinance, and
requesting the business owners certify they have not violated any tobacco-related laws and the
additional data needed to comply with the ordinance provisions: Upon receipt of this
information and payment of the proposed fee, described further below, a business would be
issued a new Business Tax Certificate of payment with an endorsement on its face indicatin g that
the business is authorized as a tobacco regulated business,

Once the new certificates are in place, any violations of the tobacco law by a business would
result in the SDPD posting a notice of suspension of the authorization to sel] tobacco products
alongside the Business Tax Certificate. Since the endorsement is on the face of the Business Tax
Certificate, which serves dual purposes, the Certificate would not be revoked or taken away from
the business. However, the ability to sell tobacco would be impacted in accordance with the
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penalties as outlined in the provisions of the ordinance and indicated to the public by the visible

posting of the notice of suspension.

The other cost associated with the ordinance would be for administrative hearings. An
administrative hearing would be an option for a retailer found to be in violation of the law. The
number of administrative hearings that would occur annually would depend upon the number of
retailers inspected (via minor decoy operations) by SDPD, the number of those found to be in
violation of the law, and the number of those that chose to request an administrative hearing
rather than just accepting the penalty.

Any retailer found in violation of the law would be entitled to an appeal hearing. The SDPD
cannot conduct the appeal hearings because Due Process prohibits the police from both
undertaking the enforcement of the ordinance and trying the facts with respect to alleged
violations. As a result, the City Manager via his designee is responsible for the appeals process.
The Executive Director of the Citizens’ Police Review Board is responsible for administering the
appeals process. After a notice of appeal 1s filed, the appeals process begins. The appellant is
offered an opportunity to have a hearing before a City hired hearing officer. However, if the
appellant objects to the City hired Hearing officer, then the hearing is referred to the State Office
of Administrative Hearings so the matter may be heard by a state administrative law judge. The
hearing before the State Office of Administrative Hearings follows City Ordinances and Policies
related to the conduct of hearings. At the hearings, the SDPD has the burden of proving a
violation occurred and that the level] of sanction is appropriate. After the hearing officer renders
his or her decision there are no further City appeal rights. However, the permitee may file a writ
in the Superior Court to contest the hearing officer’s decision. The City Attorney’s Office
responds to the writ and any subsequent Court appellate remedies.

It is difficult to know how many administrative hearings would occur anmually, thus it is difficult
to pinpoint an exact cost. Associated costs include the hearing officer, a filing fee, and the police
officer’s time. However, an estimate has been developed based upon the level of stings
conducted to enforce alcohol laws. If tobacco stings are conducted at half the rate of alcohol
related stings, 43.9% of retailers are found in violation, which is the rate of non-compliance
indicated by the Lung Association Survey, and all of those retailers chose to have a hearing, the
cost would be approximately $20k annually. This is a conservative estimate.

Total costs of $40k are estimated to be associated with implementation of the proposed tobacco
ordinance in this minimal cost manner. As indicated above, the health advocates were originally
supportive of a fee based ordinance with dedicated enforcement, though the business
representatives were not. During stakeholder discussions, the stakeholders came to consensus on
recommending that the tobacco Master Settlement Agreement (MSA) funds be utilized to fund
the ordinance. At that time, prior to acknowledgement of the fiscal challenges, the focus was on
dedicated staffing for enforcement and the group proposed that $350,000 be reallocated from
MSA funds unrelated to the current SDPD allocation to cover enforcement. SDPD has
subsequently indicated that full time staffing at that level would be excessive from an operational
standpoint even without the fiscal challenges, which further impact that level of resource
allocation, hence the recommendation described herein.
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[n regard to the funding recommended by the stakeholders, the City receives approximately .

510m annually in MSA funds and these funds are committed to various programs in the Cityper
————prevous-Council-direction-(attachmems 3 anda = Givar the’Cify 0f.San Diego's challenging-Fy— — o
T 2006 budgel outlook, reallocation of tobaceo funding 10 new or enhanced programs such as this

ordinance could create additional stress on the General Fund. Given the negative effect

reallocating funds would have on the General F und, a cost recovery fee is recommended to cover

permit issuance and administrative hearing costs associated with the ordinance. With

approximately 1,350 local retailers selling tobacco, a fee to cover the costs described above

would be approximately $30. The fee is subject to annual review for cost recovery and as the

specifics of administration of the tobacco permit through the Business Tax Certificate process

are refined, it may be found that the fee could be reduced in the future as the result of initial star

up costs. It is proposed that the $30 be assessed upon the effective date of the ordinance in

conjunction with the letter notifying all existing businesses of the new ordinance and requesting

the owners” certification of no tobacco-related violations. Beginning the following year the fee

would be collected as part of the annual Business Tax Certificate renewal process for each

business. New businesses would pay the fee with their initial Business Tax Certificate

application fee. While the business community has not been supportive of a fee, the §30

proposed fee included within this report is much lower than the eartier recommendation of $250

and is a compromise solution in light of the City’s budget constraints.

As just described, the recommendation for addressing this ordinance as proposed within this
report differs from the recomunendaiion developed by consensus of the stakeholders group, both
in terms of level of enforcement and funding, due to the budget issues facing the City. Should
the ordinance be implemented with the Jower level of enforcement as recommended herein,
revisiting this issue and the stakeholders’ vision for a gher level of enforcement in the futyre

would be recommended.
2. Determine the number of potential permitees

The committee asked for an improved estimate of retailers that would be required to obtain a
police permit to operate as a tobacco retailer, The City Attorney’s Office gathered such
information from the state Board of Equalization, determined the number to be approximately
1,350, and the list is available upon request. :

3. Prepare a cost breakdown for employer costs

Businesses face a myriad of taxes and fess from federal, state, and local governments 1o operate
their businesses. These costs can be dividad into four generai categories: (1) taxes; (2) health
and safety inspection charges; (3) product specific fees; (4) and business operation fees. Such
costs vary depending upon a variety of factors, including location of business and type of
products sold. Also, some fees are one time costs while others are recurring costs. Among the
common taxes and fees are:

» Taxes generally include: state and federal income taxes, sales taxes, excise taxes,
workers compensation insurance costs, and employment costs (social security). Costs
depend on income and type of item sold.
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. Health .and safet'y fees cenerally inciude: State and Loeal Aon'cultural and Health

%ﬁlmc&lﬁsﬁeﬁf@ﬂ‘fm

* Product specific fees generally include: ABC licenses (including PCN and CUP fees),

- AB 71 [State Tobacco Retailer License], and Federal Alcohol and Tobacco Product fees
For example, AB 71 imposes a one time fee of $100.

. Business operation fees generally include: City of San Diego Zoning Use Certiﬁcate,

Business Tax certificates, DBA certificate fees, Signage Postage Fees, Alarm Permit fees,

and etc.

It is acknowledged that imposing a fee for the permit has an impact on businesses. However, the
amount proposed is mimimal in comparison to that originally proposed and would provide the
SDPD a tool to conduct enforcement as resources permit. :

4. Draft a grandfather clause and determine a grace period

The Committee asked that a “grandfather clause” and a “grace period” be included in the
proposed ordinance. As a result, the City Attorney’s Office added both items to the proposed
ordinance. The “grandfather clause” 1s added as section 33.4413. Under the “grandfather
clause” section, convictions which occurred before the effective date of the proposed ordinance
would not be used to preciude a person from obtaining 2 nolice permit to operate as a tobacce
retailer. The “grace period” was added as Section 3 of the proposed ordinance. Under the
“grace period” the ordinance would not go into effect until 180 days from its passage. During
this time period, SDPD would make preparations to assume its duties under the ordinance.
Additionally, efforts to educate potenfial permitees as to the requirements under the ordinance
would be undertaken.

5. American Lung Association Survey Data

The City Attorney’s Office, at the request of the Committee, obtained the requested American
Lung Association Data. Such information is attached to the companion City Attorney Report.

6. Develop a process that is complaint driven to focus on the problems rather than all
businesses

As described above, the enforcement activities conducted by the Vice unit would be based, in
part, upon complaints. These procedures attempt to address the concems of the stakeholders as
well as enable the Police Department to conduct enforcement within the budget constraints faced
by the City.

7. Provide information on Assembly Bill 3092 and other relevant legislation
The City Attorney’s Office, at the request of the Committee, obtained the requested information

on AB 3092 and other relevant legislation. Such information is attached to the companion City
Attorney Report. '
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8. Indicate why other, existing laws are insufficient —

mrﬁ?fi?‘ﬁ:iﬂfﬁdmm:a‘ﬁdﬁtﬁilﬁfdiﬁﬁéﬁhﬁkﬁa@e—ﬁm&aﬁs&ncﬁﬂns-are:too-loW‘to“b‘e
a deterrent. The existing state laws governing tobacco sales include Penal Code Section 308z},
AB 71, and the STAKE Act. Penal Code Section 308(a) generally makes it illzgal to sell
tobacco products to minors. AB 71 generally requires tobacco retailers to obtain a state [icense.
The STAKE Act requires retailers to post various notices regarding the sale of tobacco products
to minors, requires the Department of Health Services to enforce the Act, and provides for civil
penaliies for violations of the Act.

Fines for violating Penal Code Section 308(a) (selling tobacco products to minors) range from
$250 to $1,000 based upon the number of violations, Administrative sanctions by the State
Board of Equalization for.selling tobacco products to minors in violation of AB 71 license
requirements, when there is a statewide illegal sales rate of 13% or greater, are as follows: first
conviction is issued a warning; second conviction within 12 months is 2 fine of $500; third
conviction within 12 months is a fine of $1,000; foufth through seventh convictions within 12
months result in suspension of license for period of up to 90 days; and for the eighth conviction
within 12 months, the license may be suspended. Civil penalties for violating the STAKE Act
range from $200 to $6,000, based upon the number of violations, but can be only enforced by the
Food and Drug Branch of the California Department of Health Services. Proponents stated that
there are only five Food and Drug Branch officers assi gned to 20,000 retail outlets in Southern
California. Finally, in support of their position, proponents pointed to the American Lun g
Association Youth Tobacco Survey which showed that 43.9% of retailers which were surveyed
in the City of San Diego sold tobacco products to minors. Proponents of the ordinance provided
a copy of the Tobacco-Free Communities Model Licensing Ordinance (Attachment 5), which
provides for universal licensure and was used to help draft the City’s proposed ordinance.

9. Determine and indicate whether there are other ways to fund tobacco enforcement:

During the stakeholder process, 2 number of potential funding options were identified during a
brainstorming session (described in attachment 2). As indicated above, the only funding idea
that the stakeholders agreed upon was reallocation of the MSA funds, which are currently
allocated 10 various General Fund programs and services. This ié not being recommended by the
City Manager given the budget constraints. There was no consensus among the stakeholders
about the other funding ideas and some would have had an impact to the General Fund, thus they
are not recommended either. '

On an ongoing basis, SDPD works to obtain grants to fund department needs. SDPD will
continue to seek funding from foundation, private and federal grant sources and Philip Morris
endowments that may be available to assist with the enforcement effort as necessary. Since the
grant sources are not guaranteed, a minimal cost way of implementing the ordinance has been
developed and it is recommended that a $30 permit fee be implemented to fund the associated
costs.

10
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10. Research the County’s role in prohibiting tobacco sales and enforcing existing laws

The-County-of-San-Diego-primarly combats-tobacco-useincluding underageise and sales,

through its Departument of Health and Human Services Agency (HHSA), Tobacco Control
Resource Program (TCRP). TCRP receives funding from Proposition 99 funds and Tobacco
Settlement funds. The TCRP has several programs to reduce tobacco use. They inciude:
tobacco cessation programs, collaborating with other public health entities to educate about the
perils of smoking, and tobacco control law enforcement activities, In the area of tobacco control
law enforcement TCRP monitors smoke-free worksite laws and pubhic smoke-free laws, provides
a complaint hot-line to report smoke-free area violations, and has a TCRP Enforcement Officer.
In addition, TCRP also provides funds to local agencies to conduct tobacco control law
enforcement. TCRP is on the County’s website at www.sdcounty.ca.gov/HHSA.

The County of San Diego had also entered into an MOU with the Sheriff’s Department to obtain
dedicated staffing to enforce laws related to a smoke-free work place and Penal Code section 308
(sales of tobacco products to minors). However, because of a lack of funding, resources were

~ not able to be committed to the MOU for enforcement activities.

11. Provide an accounting of the Tobacco Settlement Funds the City receives:

In February 1999, the City Council approved via resolution R-291262 Mayor Golding’s “Smart
and Healthy San Diego Plan”, outlined in a memo dated February 2, 1999, for use of tobacco
settlement funds resulting from the national tobacco litigation settiement. The City of San
Diego’s portion of the settlement funds totals $312 million over 25 years. While the national
Master Settlement Agreement placed no restrictions on how the funds could be used, the funding
plan approved by the City Council designated spending priorities consistent with City
responsibilities and the original reasons the City intervened in the lawsuit. Furthet, the attorney
representing the original plaintiff stated that he believed the “Smart and Healthy San Diego Plan”
was consistent with the criginal intent of the litigation, which was to penalize tobacco companies
for any profits they may have wrongly earned as a result of dishonest business practices,
specifically, attempts to mislead the public about the harmful health effects of smoking.

Attachment 3 is a spreadsheet outlining the way the Tobacco Settlement Funding has been
allocated. The attachment reflects the funding plan as approved by the City Council in February
1999. The spreadsheet reflects the original proposal in the top section, with the actual aliocation,
as approved each fiscal year by the City Council, in the bottom section. Attachment 4 includes a
description of each of the programs receiving tobacco settiement funding.

12, Address equl‘q, issues w:th regard to charging small stores and large stores same
permit fee

This issue is addressad in the companion City Attorney Report.

11
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13. Identify businesses who sold tobacco products to minors during the American Lung
Association Survey.

e e e T ——
e

The City Atiorney s Office, at the request of the Commlttee obtamed information as to who was
surveyed under the American Lung Association survey, including the results of how each -
surveyed business fared. Such information is attached to the companion City Attorney Report.

Summary

Several stakeholder meetings took place between SDPD, the City Attorney’s office, members of
the retail industry and health advocates as directed at the June 9, 2004 PS&NS Committee
meeting. The City sought ways to strike a balance between the needs of retailers and the health
and safety of the communities being provided Police services, while taking into account the
budget constraints currently faced by the City. It is recommended that the proposed ordinance be
adopted to amend the San Diego Municipal Code to require a police permit to aperate as a
tobacco retailer in the City of San Diego, administer the permit through the existing Business
Tax Certificate process, direct the San Diego Police Department (SDPD) to enforce it as
situations warrant and time and resources permit, and impose a $30 fee upon tobacco retailers to
fund the associated permit administration and administrative hearing costs.

ALTERNATIVES:

L. Impose 2 higher fee upon retailers to provide additional funding for SDPD enforcement
efforts.

2. Postpone approval of the ordinance until grant funding can be obtained.

3 Do not approve the ordinance at this time.

Respectfully submitted,

;/;4@7 /&Lﬁ\ J%ﬂﬂ /ﬂé%uuw
Libby Coalson %Approved Lisa Irvine
Special Projects Manager Deputy City Manager

Irvine/LKC

Attachments: 1, List of stakeholders
2. Summary of Stakeholders Process
3. Tobacco Settlement Funding
4. Tobacco Settlement Program Description
5. Model Licensing Ordihance

12
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Tobacco Ordinance Stakeholders

Gilbert Canizales Kristin Harms :
Director, Local Govt. Relations Policy Mgr, Tobacco-Free Communities

Cahfomia Grocers_Assoclation _—— Alpencan Lifig ASSotiation —

Sam Salem Molly Bowman MB
President Senior Advocacy Director
SGM Investment American Heart Association
Cleo Malone, Ph.D. Arkan Somo

Executive Director Retailer

The Pal‘avra Tree Inc

Larry Malone Kevin Hauck
Focus Project Mid-City CAN
Lynda Barbour

Eealth Promotion Director
Border Sierra Region, American
Cancer Society '

Auday P. Arabo, Esq. Frank Lopez
President & CEO South Bay Partnership
California IGCS

{(Indep. Grocers & Convenience Stores)

Leif Ozier, Case Manager 1 Yenm Lamas/Dana Richardson
Catholic Charities, Diocese of San Diego ~ South Bay Partnership
New Americans Against Tobacco Project

Candice Porter, Program Director - Susan Caldwell
San Dieguito Alliance for Vista Community Clinic
Drug Free Youth

Veronica Baeza, MPA, Deputy Director Evelyn Hogan
San Diego-Tijuana Border Initiative

Diane Ake
Debra Kelley :
Vice President, Government Relations Lorenzo Higley
American Lung Association of San Diego '
and Imperial Counties
Warren Simons Rick Sims
Executive Director Small Business Advisory Board (SBAB)

Hillerest Association

Scott Kessler
BID Council

- 4/3/2005
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Tobaceo Ordinance Stakeholder Process

Attachiment 2

Ireresponsetothe P SENSCommitiee s direction-several-meetings-involving

“stakeholders™ were conducted to allow for development of an ordinance that takes into
account the concerns of the affected parties. Representatives of the retail industry and
public health advocates were invited to the meetings to identify issues related to the
ordinance, draft solutions to those issues, and document alternatives. Small Business
Advisory Board (SBAB) members joined the process in the fall. A list of those who
participated 1s attached to this report as Aftachment 1.

Coordinated first by the City Attorney’s Office and later by the City Manager’s staff,
these stakeholders met on several occasions to try to come to agreement on a regulatory
ordinance. In addition to meetings, e-rnail discussions on various topics were also
conducted in an effort to ensure all parties had a full and fair opportunity to participate.
The goal was to make the process equitable for all concerned.

The following areas were discussed in the meetings: (A} is an ordinance needed, (B)
background checks; (C) enforcement activity levels and staffing needs; (D) fees and costs
of enforcement, (E) level of penalty for violations; and, (F) private causes of action.

A, Is An Ordinance Needed?

The working group discussed whether or not an ordinance is needed. The public health
advocates, or “proponents”, argued that the ordinance is needed because existing state
law and existing state efforts are insufficient to combat the problem of sales of 1obacco
products to minors. It was asserted that state fines and sanctions are 100 low to be a
deterrent. The existing state laws governing tobacco sales include Penal Code Section
308(a), AB 71, and the STAKE-Act. Penal Code Section 308(a) generally makes it
illegal to sell tobacco products to minors. AB 71 generally requires tobacco retailers to
obtain a state license. The STAKE Act requires retailers to post various notices
regarding the sale of tobacco products to minors, requires the Department of Health
Services to enforce the Act, and provides for civil penalties for violations of the Act.

Fines for violating Penat Code Section 308(a) (seliing tobacco products to minors) range
from $250 to $1,000 based upon the number of violations. Administrative sanctions by
the state Board of Equalization for selling tobacco products to minors in violation of AB
71 license requirements, when there is a statewide illegal sales rate of 13% or greater, are
as follows: first conviction is issued a warning; second conviction within 12 months is a
fine of $500, third conviction within 12 months is a fine of $1,000; fourth through
seventh convictions within 12 months result i suspension of license for period of up to
90 days; and for the eighth conviction within 12 months, the license may be suspended.
Civil penalties for violating the STAKE Act range from $200 to $6,000, based upon the
number of violations, but can be only enforced by the Food and Drug Branch of the
California Department of Health Services. Proponents stafed that there are only five
Food and Drug Branch officers assigned to 20,000 retaill outlets in Southem California.
Finally, in support of their position, the public health advocates pointed to the Amerncan
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Lung Association Youth Tobacco Survey which showed that 43.9% of retailers which

were surveyed in the City of San Diego sold tobacco producis to minors, The proponents

provided-acopyof-the-Tobacco=Free-Communities-Model-ticensing-Ordinance

(Attachment 5} which provides for universal licensure.

Retail industry representatives, or “opponents”, disagreed and asserted it was unfair to
punish all tobacco retailers for the acts of a few. They also-questioned the methodology
of the American Lung Association Survey. Retailers assert that compliance rates are
much higher than what the Lung Association Survey indicates. Finally, in lieu of the
current permitting proposal, opponents identified an.ordinance used by several smaller
Northern-California cities. Under the ordinance used by these cities a permit would only
be required if a person was convicted of a tobacco control law violation. Thus, only
those who violated tobacco control laws would be required to be permitied and inspected.
Those that did not would not be required to have a permit.

The proposed ordinance and a comparison of the ordinance language used in the
Northern California cities identified by the opponents have been reviewed by City staff.
The proposed ordinance as drafted assists in discouraging the sale of tobacco products to
minors by imposing significant penalties for violating the various tobacco control laws
and provides for an additional tool for enforcement to combat the saie of tobacco
nroducts to minors. With regard to the proposed alternative of requiring permits only for
those that are caught selling tobacco products to minors, such a proposal is insufficient
because it does not provide for adequate monitoring of all businesses. Without some
level of enforcement, there is a greater likelihood that businesses would not be ihspected
to determine if they are violating tobacco control laws.

In addition, a sunset clause was added to ameliorate the concerns of the opponents.
Under the sunset clause, the permitting requirement would expire in five years. During
this period, data would be gathered to evaluate the need for such an ordinance and
whether it was helpful in curbing tobacco sales to minors. The City could then repeal the
sunset clause if it desired to continue the permitting requirement.

Alternative 1: Re-draft the ordinance to be modeled as recommended by the opponents.
Alternative 2: Do not adopt the proposed ordinance.

B. Backeround Checks

The topic of background checks was discussed during the stakeholder meetings. Initially,
a detailed background check was proposed in the ordinance. The purpose was to weed
out persons who may have a criminal history which could signal a propensity to sell
tobacco products to minors. This included those who had previousty viciated tobacco
control laws, those who sold alcoholic beverages to minors, and those who sold “brown.
bags” (drug paraphernalia). Opponents to the ordinance felt that such a background
check was invasive and would unfairly punish owners who had bad employees,
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particularly because a background check permitted the taking of fingerprints. Opponents

also noted that other junisdictions did not have extensive background check requirements— - ——e——

After discussion, it was proposed by the City Attorney’s Office and SDPD that there be
less emphasis on background checks. In lieu of an initial background check, a permitee
would have to certify that he or she had not been convicted of or faced administrative
action for any license involving the violation of 2 tobacco control law. Untruthful or
misleading certifications would constitute a misdemeanor. However, the right and ability
to conduct backeround checks as deemed necessary, including obtaining fingerprints,
would remain in the ordinance. Such a tool is needed to investigate untruthful or
misleading certifications, to investigate complaints of illegal tobacco sales, and to
determine the appropriate course of administrative action.

In summary, the ordinance as proposed aliows SDPD to have the ability to conduct
background checks, including fingerprinting as indicated above, with the understanding
that background checks will not be required of every applicant.

Alternative 1: Do not require background checks.

Alternative 2: Require background checks for all applicants.

C. Enforcement Activity Levels

Another area discussed by the stakeholder group was enforcement activity and the
associated staffing levels. The parties agreed that the emphasis of any ordinance should
be enforcement and not administrative tasks. Initially, enforcement activity levels were
discussed in terms of adding new resources to SDPD with funding from a fee charged to
the businesses. It was proposed that SDPD respond to all complaints regarding illegal
tobacco sales and conduct minor decoy operations to inspect the businesses.

The early discussion involved an estimation of annual inspection of at least 20% of the
prospective permitees. The 20% number was chosen because it was “statistically
significant” and would establish a statistically valid rate of illegal sales to minors among
permitees. Once it was determined that the numnber of businesses is approximately 1,350,
the leve! of enforcement was estimated to require two Detectives and one Police Code
Compliance Officer (PCCO). However, SDPD has indicated that full time staffing at that
level would be excessive from an operational standpoint.

Subsequent to the discussions described above regarding new resources for enforcement,
the City’s budget constraints going into Fiscal Year 2006 becarns more apparent. With
the City’s challenging budget outiook, it 1s not prudent to recommend adding to the
budget to take on new responsibilities. In light of that situation, the SDPD has indicated
that, as with any law put into effect, they could conduct minor decoy operations as
situations warrant, and time and existing staff resources permit to provide some
enforcement of the ordinance, should the City Council approve the implementation of the
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ordinance. Some community members have indicated a commitment to helping with

these efforts.

Enforcement activity levels have not been specifically written into the proposed
ordinance language at this time. However, to ensure that the program is run effectively,
SDPD would document its activities under the ordinance and report to PS&NS
periodically.

D. Fees

As initially discussed, the proposed ordinance was to include a fee to cover the expenses
associated with the ordinance. As permitted by law, a fee was to be developed based on
cost recovery of the expenses associated with implementing and enforcing the ordinance.
These costs include issuance of permits, staffing and operational costs of enforcing, and
administrative heanngs for the-violators.

The fee first estimated and presented to PS&NS previously was $185 annualiy per
business. That fee would have provided staffing of two (2) Detectives, three (3) Police
Code Compliance Officers and one (1) clerical assistant needed for the estimated 3,500
businesses to enforce and inspect at a statistically relevant level. However, after research
(further described in the companion City Attorney Report) it was determined that the
actual number of prospective permitees is closer to 1,350. At 1,350 permitees, the cost
per permit would have increased to $600 to fully recover the costs of that same staffing
jevel of six enforcement staff. The opponents felt that a fee of $600 was excessive. After
discussion, it was proposed that a fee of $250 dollars might be more reasonable. A fee at
that level would have generated approximately $300,000 in revenue which would have
covered three staff for the inspection of 20% of 1,350 businesses.

However, opponents continued to express concern about businesses being overburdened
by fees already and objected to any new fee being imposed. The result is that the
stakeholder discussion turned to other potential funding sources. The group brainstormed
a list of funding sources including: '

Increase San Diego Police Department MSA allocatxons

Cost Recovery Fee of $125 to generate approximately $150,000 for two staff
Fixed Fee of $125.00, or another number

Penalty Driven Fee — only violators pay fee

Complete Cost Recovery — maximum number of officers and cost

General Fund — fund expenses every year

One-time General Fund start up and penalties/fines thereafter

One time fee of $125.00 then penalties/fines thereafter

Cost recovery — create fee starting at $125.00

D00 N Oy A e 3

After much discussion, the group came to consensus on one of the options,
recommending & proposal to realiocate existing MSA funds from uses not currently.
related to SDPD to cover the expense of the ordinance.
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MSA funds are currently allocated for various City programs (see attachments 3 and 4)

eneral Fund. It was discussed that any reallocation should proceed as part of the annual
budget process to ensure that Council prionities are considered in light of all General
Fund needs (MSA funds are further addressed in the body of the City Manage:r’s Report).
Folloewing the discussion by the group, the Small Business Advisory Board (SBARB)
voted to support the use of MSA funds to fund the proposed ordinance and specifically
stated that they do not believe that an additional fee should be imposed on businesses..

The health advocates support the use of MSA funds for the proposed permit program as
long as they are not committed to other City program. If unallocated MSA funds for the
proposed permiit program are not a viable options, proponents support a full annual, cost-
recovery permit fee, based upon inspection of 2 representative sample of 20% of stores
each year. They do not support any of the other options identified above.

Subsequently, the group met regarding the impact of the budget challenges facing the
City for the upcoming year on the ability to add to the budget for new responsibilities, as
.described under the enforcement section above. As described in the body of the report, 2
minimal cost impact manner of enforcing the ordinance is recommended to be
implemented and funded with a $30 fee upon the businesses.

E. Administrative Sanctions

The issue of “administrative sanciions” was discussed in the working groups. Proponents
recommended that 2 mandatory Jevel of discipline be incorporated in the proposed
ordinance, consistent with the penalties set forth in the Tobacco-Free Communities
Model Licensing Ordinance and in the effective licensing ordinances adopted by ather
jurisdictions.

Opponents agreed that those who sell tobacco products to minors should be held
accountabie. However, it was felt that if a business takes steps to correct the problem,

. such steps should be considered as mitigating. Finally, oppohents wanted to be included
in any planning by SDPD in developing its recommended sanctions.

Currently, the proposed ordinance gives the Chief of Police the discretion to determine
the sanctions to impose 1f a permitee violates the terms of the permit. Such sanctions
range from writien warning to suspension to revocation of the permit. The Chief may
also negotiate a civil penalty in lien of a suspension or revocation. Such discretion
permits the Chief to make a case by case determination as to the appropriate level of
sanction - thus the Chief could consider aggravating and mitigating factors. However, it
is recognized that all parties want sorne certainty as to the level of discipline. As a result,
SDPD will develop a policy which provides general guidelines as to the appropriate
administrative action. The following are the proposed guidelines:
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First violation of 2 tobacco control law - a permit may be suspended for a }Sen'od of up to

60 days, :

Second violation of a tobacco control law within 5 years - a permit may be suspended for
a period of up to 90 days.

Third violation of a tobacco contro} law within 5 years - a permit may be suspended for a
period of up to 180 days.

Fourth violation of a 1obacco control law within 5 years - a permit may be revoked.

In lieu of a suspension or revocation, the Chief of Police may also negotiate a civil
penalty, in the amount of $150 per day of suspension.

It is proposed that the Chief of Police be given the discretion to determine the appropriate
level of administrative action to take against a person who violates the conditions of his
or her permit as set forth in the proposed ordinance.

Alternative: Require a set level of administrative sanctions be written into the ordinance.

F. Private Causes of Action

At the meeting, the proponents requested that a private cause of action clause be added to
the proposed ordinance. Under the proponents’ proposal, private individuals would be
able to sue for damages and declaratory relief to enforce the tobacco ordinance.
Opponents 1o the ordinance were adamantly opposed to adding the proposal to the
request. The City Attorney’s Office and SDPD expressed concern about the proposal in
that it removed, in part, the City’s abiiity to participate in any legal challenges to the
ordinance and it might lead to vigilantism and abuse of lawsuits.

The ordinance has been drafted without a private cause of action. However, as the
ordinance develops, the issue may be revisited.

Alternative: Include a private cause of action in the proposed ordinance.



Tobacco Settlement Funding

Allocation of Funding per Mayor Golding’s Memorandum to the Clty Councal February 2 1999

Approved on Febriiary.9,1999 by Resalutioi’ R-29126

,F.‘f 20(}2

FY 2003

Allocation FY 2000 FY 2001 FY 2004 , (?105
Healthy Kids (6 to 6 Program) $ 1,000,000 $ 2,000,000 $ 2000000 $ 2,000,000 § 1,000,000 § 500 10(|J‘0
Parks/MSCP 728,125 3,228,125 3,500,000 3,000,000 2,214 000 200,000
Enforcement 250,000 250,000 " 250,000 250,000 250,000 250.i0 0
Main Library - Construction 500,000 1,000,000 1,500,000 1,700,000 9,675,000 * 9.675,[) 0
Main Library - Operating B - - - - 2,000,000 1,(}00,‘0[0
Scholarship 271,875 271,875 - . - - "
Reserve Conlribution 1,079,000 3,230,000 3,547,000 3,064,000 1,000,000 550,?9_0
Total Allocation $ 3,820000 § 9,980,000 $ 10,797,000  $ 10,014,000 $ 16,139,000  $ 12,175,000
Budgeted Tobacéo Settlement Fuhding o L el A -
FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FYy 2'0;c 5
Budgeted Tobacco Revenue $ 3,557,125 $ 8,827,032 $ 9,578,035 $ 11,757,880 - $ 12,128,422 $ 10,018,206
Total Budgeted Tobacco Revenue $ 3557125 § 8,827,032 $ 9,578,035 $ 11,757,880 $ 12,128,422 $ 10,01 8,2'_0'_5
Actual Allocatioh/Expenditure of Tobacco: Settlement FUnds iz - Lo . B
Alocation FY 2600 FY 2001 FY 2002 FY 2003 FY 2004 FY 2?0;;5
Heatlthy Kids {6 to 6 Program) $ 1,000,000 $ 2,000,000 $ 2,000,000 $ 2,000,000 $ 1.000,000 % SD0,0P(l]
Parks/MSCP 728125 3,228,125 3,500,000 3,000,000 2,214 00¢ 2(]0,010(‘:
Enforcement 250,000 250,000 250,000 250,000 250,000 250‘00(!]|
Main Library Fund (102216} - - - - 1,405,705 2,231,345
Scholarship - - - - - ,i
Reserve Conlribution 1,579,000 3,348,907 3,828,035 1,700,000 - !
Transler to General Fund** 4,807,880 7,258,717 6,836,861
Total Allocation/Expenditure $ 3,557,125 $ 8,827,032 $ 9,578,035 $ 11,757,880 $ 12,128,422 $ 10,018,2(}6:
* Mayor Golding's plan assumed thal the main library would be funded primarily with lobacco iunds. Per Reso!ulaon R-291262, the City Council opted
to use TOT revenue as the main funding source, with fobacco funds being tsed as a backup.
** Qver 53% of the City's General Fund expendifures are for Public Sglely services such as Police and Fire. The Y03 Transfer includes $407,880
that was used as part of the FY04 General Fund carryover.

631000

¢ JomydEny
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Tobacco Settlement Revenue

Program Descriptions

Healthy Kids (6 to 6 Program)

Communitv & Economic Development

The “6 10 6" Extended School Day Care Program within the Community Services Division of
Community & Econornic Development Department (C&ED) uses tobacco settlement revenue for
the following purposes: 1) Expand program services to previously unfunded schools; 2) Increase
the capacity of existing 6 to 6 programs that are funded by the City; and 3) Provide funding for
tobacco-related curriculum, awareness and education for all City-funded 6 to 6 programs.

The City of San Diego’s 6 to 6 Extended School Day Program works with various community
agencies to provide Alcohol, Tobacco and Other Drug (ATOD) trainings. Some of these
agencies and trainings include:

¢ American Cancer Society and American Heart Association “Teens Kick Ash!”

* American Lung Association “T.A.T.U.” Teens Against Tobacco Use

* CNYD - Community Network for Youth Development

s 5A Day Power Play

T s mansns Tan T mTls Dayddsn??
uauuuxuum, sC.,  ALCK DUWS

« Say, San Diego — Just Say ] Know How, A-STEP After School Tobacco Education
o San Diego’s "6 to 6” — Tobacco Prevention Curriculum Program '
*  YMCA of San Diego County - PRYDE Program, Anti-Tobacco Cumculum

San Diego’s 6 to 6 programs provide on-going ATOD trainings at each site.

Parks/Multiple Species Conservation Program tMSCP)

The Healthy Kids Park and Open Space Fund is shared between the Park and Recreation
Department and the Planning Department (MSCP-related programs). The Healthy Kids Park and
Open Space Fund was approved by the City Council on February 9, 1999 (Resolution R- 291262)
in order to allocate a portion of the annual tobacco settlement funding to improve the City’s park
and open space needs, including the MSCP.

Park and Recregtion

In Fiscal Year 2004 the Park and Recreation Department expended tobacco settlement revenue
for the following purposes: 1) To increase hours and staffing for Recreation Centers to provide
additional opportuniti es and programs for youths; 2) Provide funding for MSCP management as
required by tne MSCP Implementing Agreement; and 3) To increase hours and staffing at the
Colina Del Sol and Mernorial Pools to provide year-round operations. These programs provide
enhanced opportunities and programs for the City’s youth in order to promote healthy lifestyle
choices.

HASPECPROINPS&NS\Tobaceo\Tobacco Program Detail.doc
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In past years, tobacco settlement revenue was also used for playground repair, and to provide

funding for Community Matching Funds and matching grants programs, such as the acquisition _* _
————ofand=-forpark-and-recreation pUrposes. 1ese programs_have.been-modifiedrand-are-no-Jonge:

funded with tobacco settiement revenue.

Planning ,
The Multiple Species Conservation Program aims to preserve a network of habitat and open
space, protect bio-diversity, and enhance the region’s quality of life. In Fiscal Year 2004 the
Planning Department used tobaccd settiement revenue for the following MSCP purposes: 1) To
provide funding for monitoring and 1mplementation as mandated by the Implementing
Agreement; 2) To provide funding for the management of MSCP-related grants; and 3) To
increase support for staff that implements elements of the MSCP work program, including land
acquisition, which are mandated by the Implementing Agreement. In the past, iobacco settlement
revenue has also provided funding for appraisal and acquisition of land in accordance with the
-Mayor’s Goal #10: Complete MSCP Open Space Acquisition.

Enforcement

Per Mayor Golding’s memorandum to the City Council on February 2, 1999, a portion of the
tobacco settlement revenue was to be used for enforcement of the City’s anti-smoking and anti-
substance abuse laws. Currently, the Police Department and the City Attorney are allocated
tobacco settlement revenue for this purpose.

Police

The San Diego Police Department has received tobacco settlement funds since Fiscal Year 2000.
The Department expends the money for juvenile services, a youth conference, the annual School
Safety Patrol Summer Camp Program, which includes an anti-tobacco/substance abuse
component, and for anti-smoking videos.

City Attorney - ‘

The City Attorney’s Office uses tobacco settlement revenue to partially fund the position of one
Deputy City Attorney, who is dedicated full-time to conveying the City’s anti-smoking and
crime delerrent messages 1o students through the Peer Court Program. The Peer Court Program is
a joint parinership between the City of San Diego, the City Attorney’s Office, the San Diego
Police Department, Qffice of the Public Defender, and the San Diego Unified School District, to
reduce juvenile crime by keeping first-time non-violent juvenile offenders between the ages of
13 and 17 from committing future crimes, and deterring non-offenders from criminal conduct.
Peer Court targets juveniles who violate the City’s tobacco laws; there is at least one such
offender in every court session.

Main Librarv Reserve

Mayor Golding, in her February 2, 1999 memorandum to the City Council, recommended that

tobacco settlement revenue be used to fund the new Main Library instead of revenue from the

HASPECPROIWPS&NS Tobacco\Tobacco Program Detail.doc
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Transient Occupancy Tax (TOT). The memo also presented two other options, B and C, for
providing funding for the main library. The City Council approved and adopted Mayor Golding’s

———————memo-on-February-9;--1.999but-opted-insteadtoimplement-option-B.as-the- meansforfunding

the new main library. Under option B, TOT revenue would be used to fund the new main library,

with tobacco settlement revenue used as a backup source of revenue in direct proportiorn. to any
unzavailability of TOT.

The current library system financing plan uses a combination of TOT and tobacco settlement

revenue. For example, in Fiscal Year 2004, 51 .4 million in tobacco settlement funding is being
used, and in Fiscal Year 2005 $2.4 million in tobacco settlement funding 1s planned.

General Fund Reserve

In the past, tobacco settlement revenue has been used to make contributions to the General Fund
Reserve. This reserve, also known as the Unappropriated Reserve, was established to fund major
General Fund emergencies and to assist in maintaining a favorable bond rating. Specific
expenditures are not budgeted within this reserve, which is mandated to be maintained at a
minimum of 3% of the General Fund by Council Policy 100-20. In Fiscal Year 2003, over $2.3
million in tobacco settlement funding was contributed to the General Fund Reserve.

HASPECPROJNPS&NS Tobacco\Tobacco Program Detail.doc



Attachments -

’PUBLIC

HEALTH

INSTITUTE

San Diego Model Ordinance Requiring a
- Tobacco Retailer License
(with Annotations)

April 14, 2004

Technical Assistance Legal Center
505 147 Street, Suite 810
Oakland, CA 94612
Phone: (510) 444-8252
Fax: (510) 444-6253
http://tzlc.phi.org
talc@phi.org

The Technical Assistance Legal Cemerisa proj
This model provision was produced wit

Tobaceo Tax and Health Protection Agt of 19
#99-85069 with the California Depertment of Hea

ect of the Public Health Institute,

k funds received from the
88—Proposition 99~under grant

Ith Services, Tobacco Control Section


http://talc.phi.org
mailto:talc@phi.org

1000136 - ,

TABLE OF CONTENTS

SeCtiON L FINAINZS 1.vevierivreriseererere et st te ettt sa s eee s se e enes e aeeeeneeeeeesenenens 3
SectiOn T1. SEVETADIIILY 1eeerieieeeeceriesiete e e rstees st et ee e e e e et e eesesessssnsesssneeeens . 5
Section ITL. Amendments 0 Mumicipal CO& oo 5
Secuon [ (*1)]. Deﬁnmons ....... 5
Section [ (*2)]. Requirement:s for a Tobacco Retailer License....oovvvrnrirerineieececnreanne 7
Section [ (*3) ]. Application Procedure ............... e g
Section | (*4) ]. Issuance Of LICeHSE. oo iiiieieiee e ettt eeee e 8
Section [ (*5) ]. Other Requirements and Prohibitions._.;...........................................'.10
Section[  (*6) ]. Fees for License.; ............................. e e 10
Section[__ (*7) 1. Licénsés NOntransferable . ..o e 11
Section [ (*8) . License Violation and Compliance Monitoring .........coeveeveeeceseerseeenn. 11
Section [ (*9) ]. Suspension .or Revocation of the License........................................:..13
Section [____(*10) ]‘. Administrative Fine......ooovveecniiinin ............... 16
Section [ (*11)]. Enforcement................ R eeeens e 18
Section [ (*12} ]. Private EnforCement . o oo eeeeeeeee s oo eeees 20

San Diego Model Ordinance Requining 8 Tobacco Retailer License



000137 A

AN ORDINANCE OF THE [ CITY / COUNTY | OF | ]

———REGARDING THELICENSURE OF TOBA CCORETAILERS—— —

AND AMENDING THE | } MUNICIPAL CODE

The [ Citv Council of the City / Board of Supervisors of the County ] of ] does ordain

as follows:

“ COMMENT: This is introductory boilerplate language that should
be adapted {c the conventional form used in the jurisdiction.

SECTION L. FINDINGS. The [ City Counci! of the Citv / Board of Supervisors of the
County ) of [ ] hereby finds and declares as follows:!

WHEREAS, state law prohibits the sale or furnishing of cigarettes; tobacco products and
smoking paraphernalia to minots, as well as the purchase, receipt, or possession of tobaceo
products by minors (Cal. Pen. Code § 308); and

WHEREAS, state law requires that tobacco tetailers check the identification of tobacco pur-
chasers who reasonably appear to be under 18 years of age (Bus. & Prof. Code § 22936) and
nrovides procedures for using porsomns under 16 years of age to conduct onsitz compliance checks
of tobacco retailers {Cal. Bus. & Prof. Code § 22952); and

WHEREAS, state law requires that tobacco retailers post a conspicuous notice at each point
of sale stating that selling tobacco products to anyone under 18 years of age is iliegal (Cal. Bus. &
Prof. Code § 22952, Cal. Pen. Code § 308}); and

WHEREAS, state law prohibits the sale or display of cigarettes through a self-service display
and prohibits public access to cigareties without the assistance of a clerk (Cal. Bus. & Prof. Code
§ 22962); and

WHEREAS, state law prohibits the sale of “bidis” (hend-rolled filterless cigarettcs imported
primarily from India and Southeast Asian countries) except in adult-only establishments (Cal.
Pen. Code § 308.1); and

WEHEREAS, state law prohibits the manufacture, distribution, or sale of cigarettes in pack-
ages of less than 20 and prohibits the manufacture, distribution, or sale of “roll-your-own”
tobacco in packages containing less than 0.60 ounces of tobacco (Cal. Pen. Code § 308.3); and

WHEREAS, state law prohibits public school students from smoking or using tobacco prod-
ucts while on campus, while attending school-sponsored activities, or while under the
supervision or control of school district employees (Cal. Educ. Code § 48901(a)); and

' Each of the authorities identified in this model ordinance can be obtained from the Technical Assistant Legal
Center at the address, phone, and e-mail address indicated on the first page of this model ordinance.

San Diego Mode Ordinance Requiring a Tobacco Retailer License
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[ WHEREAS, )T discuss anv loca! Grdinances regulaiing the SAle Of Tobacco produets stch as
a compiete self-service display ban, a ban on cigarette vending machines. or a conditional use

permit or other land use restriction on tobacco sales ][ ;and ]

WHEREAS, despite these restrictions, minors continue to obtain cigarettes and other tobacco
products at alarming rates. Each year, an estimated 924 million packs of cigarettes are consumed
by minors 12 to 17 years of age, yielding the tobacco industry $480 million in profits from un-
derage smokers and

WHEREAS, in a 2001 California youth-buying survey, 17.1% of retailers surveyed unlaw-
fully sold tobacco product to minors;’ and

WHEREAS, in a 2004 San Diego County youth~buy1n0 survey, 33.4% of retailers surveyed
unlawfully sold tobacco products to minors; and

- WHEREAS, 88% of adults who have ever smoked tried their first cigarette by the age of 18
and the average age at which smokers try their first cigarette is 14;* and

WHEREAS, [ City / County ] has a substantial interest in promoting compliance with fed-
eral, state, and local laws intended to regulate tobacco sales and use; in discouraging the illegal
purchase of tobacco products by minors; in promoting compliance with laws prohibiting sales of
cigarettes and tobacco products to minors; and finally, and most importantly, in protecting chil-
dren from being Iured into illegal activity through the misconduct of aduits; and

WHEREAS, the California courts in such cases as Cohen v. Board of Supervisors, 40 Cal. 3d
277 (1985), and Bravo Vending v. City of Rancho Mirage, 16 Cal. App. 4th 383 (1993), have af-
firmed the power of the [ City / County } to regulate business activity in order to discourage

violations of law; and

WHEREAS, a reguirement for a tobacco retailer license will not unduiy burden legitimate
business activities of retailers who sell or distribute cigarettes or other tobacco products to
adults. It will, however, allow the [ City / County ] to regulate the operation of lawful busi-

nesses to discourage violations of federal, state, and local tobacco-related laws; and

? DiFranza & Librett, supra, at 1106 n.2.

* Cal. Dep’t Health Servs., Tobacce Control Section, Youth Tobacco Purchase Survey 2001 (forthcoming
2002) (upon release, survey results are expected to be available at
http://www.dhs.ca.goviiobacco/html/pressreieases. htm). Note that the youth sales rate cited above is a statemde
average. Youth saies rates for a particular city or county may be significantly higher. Check with vour local to-
bacco prevention project, usually located in the county Hcaith Department, to see if local figures are available,

‘U.8. Dep’t of Health & Human Servs. et al,, Preventing Tobacco Use Among Young People: A Report of the
Surgeon General 67 (1954).

San Diego Moedel Ordinance Requiring a Tobacco Retailer License
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WHEREAS, 65% of California’s key E_p'mion leaders surveyed support-implementation-of==————==
—e—===T5baCC0=1ICETSINg TEqUT erents

NOW THEREFORE, it is the intent of the [ Citv Council / Board of Supervisors ], in enact-
ing this ordinance, to encourage responsibie tobacco retailing and to discourage violations of
tobacco-related laws, especially those which prohibit or discourage the sale or distribution of to-
bacco products to minors, but not to expand or reduce the degree to which the acts reguiated by
federal or state law are criminally proscribed or to alter the penalty provided therefore.

COMMENT: These findings lay out the policy rationale for the
ordinance. California Penal Code section 308(e) preempts io-
cal laws that are "inconsistent” with the state lfaw that prohibiis
fobacco sales to minors and provides civil and criminal penal-
ties. By regulaiing businesses in order 1o discourage
vinlations of federa! or state law but not increasing the penal-
ties established by such laws, the City or County is staying
within the safe harbar created by the Cohen and Bravo
Vending cases. Cofren upheld San Francisco's regulation of
escont services to discourage prostitution, while Bravo Vend-
ing upheld Rancho Mirage's ban on tobatco vending
machines, which was intended {o discourage tobacco sales to
minors. n addition to the Cohen and Brave Vending cases,
helpful aulhonilies are EWAP, inc. v. Gity of Los Angeles, 87
Cal. App. 3d 178, 191 (1879) (regulation of adult arcade to
dizscourage lewd conduct), and Brix v. City of San Rafae!, 92
Cal. App. 3d 47, 53 (1979) (regulation of massage parlors o
discourage prostitution). '

SECTION II. SEVERABILITY. If any section, subsection, subdivision, paragraph, sen-
tence, clause or phrase of this Ordinance, or its application to any person or circumstance, is for
any reason held to be invalid or unenforceable, such invalidity or unenforceability shall not affect
the validity or enforceability of the remaining sections, subsections, subdivisions, paragraphs,
sentences, clauses or phraseé of this Ordinance, or its application to any other person or circum-
stance. The [ City Council / Board of Supervisors ] of the [ City / County ] of [ ] hereby
declares that it would have adopted each section, subsection, subdivision, paragraph, sentence,
clause or phrase hereof, irrespective of the fact that any one or more other sections, subsections,

“subdivisions, paragraphs, sentences, clauses or phrases hereof be declared invalid or unenforce-
able.

COMMENT: This is standard language. Ofien this “boilerpiate”
is found at the end of an ordinance bul its location is irrele-
vani. It is placed here to simplify updating cross-references
should the City or County wish {o customize this model by
adding or deleting sections. ' .

* Cal. Dep’t of Health Servs., Tobacco Control Section, fndependents Evaluation of the California Tobacco
Control Prevention & Education Program: Wave 2 Data, 1998, Wave ] & Wave 2 Data Comparisons 1996-1998
(2001), available ar http://www.dhs.ca.gov/itobacco/documents/Wave2]Ereport.pdf {iast updated April 24, 2001).

San Diego Model Ordinance Reguiring 2 Tobacco Remiler License
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SEclltoMILz[,Anic]&LSﬁcIionl_]_Aof__kthc:[w_ —-}-Municipal Code 1s.hereby-amended.to

read as follows:

Sec. | (*1) ]. DEFINITIONS. The following words and phrases, whenever used in
this article, shall have the meanings defined ip this section unless the context clearly requires oth-
erwise:

(a}) “Department” means [ ]-

COMMENT: This term is used in the ordinance to refer to the
City or County agency charged with issuing licenses and pos-
sibly enforcing the ordinance. In some areas, more than one
agency may be involved in administering and/or enforcing the
ordinance, ‘

(b) “Person” means any natural person, partnership, cooperative association, private
corporation, persopal representative, receiver, trustee, assignee, or any other legal entity.

COMMENT: The Municipa! Code likely contains a definition of
“person” and, if so, the definition provided here can be omit-
ted.

"

(¢) “Proprietor” means a Person with an ownership or managerial interest in a business.
An ownership interest shall be deemed to exist when a Person has a ten percent (10%) or
greater interest in the stock, assets, or income of a business other than the sole interest of se-
curity for debt. A managerial interest shall be deemed to exist when a Person can or does
have, or can or does share, ultimate control over the day-to-day operations of a business.

COMMENT: This term is defined in attempt to prevent sham
ownership changes made for the sole purpose of evading the
license penalty provisions.

(d) “Tobacco Product” means: (1) any substance containing tobacco leaf, including but
not limited to cigareties, cigars, pipe tobacco, snuff, chewing tobacco, dipping tobacco, bidis,
or any other preparation of tobacco; and (2) any product or formulation of matter containing
biologically active amounts of nicotine that is manufactured, sold, offered for sale, or other-
wise distributed with the expectation that the product or matter will be introduced into the
human body but does not include any product specifically approved by the Federal Food and
Drug Administration for use in treating nicotine or tobacco product dependence.

COMMENT: This is definition ts based upon a common definition
used in many tobacco contro! laws but alsc includes non-
tobacco nicoline products such as nicotine waler and nicotine
lollipops.

(e) “Tobacco Paraphernalia™ means cigarette papers or wrappers, pipes, holders of

smoking materials of all types, cigarette rolling machines, and any other item designed for the
smoking or ingestion of Tobacco Products.

San Diege Model Crdinance R:quiriﬁg a Tobacco Retailer License
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"COMMENTI_This_defintion-draws-or-the-language-of-Penal

Code section 308(a). Whether to regulate sales of Tobaszea
Paraphernalia in addition to sales of Tobacco Products is a
question of local polficy.  only tobacco sales are to be regu-
iated, both this definition and the wards “Tobacco
Paraphernalia” as used in the operative sections balow,
should be oritted. '

(f) “Tobacco Retailer” means any Person who sells, offers for sale, or does or offers to
exchange for any form of consideration, tobacco, Tobacco Products, or Tobacco Parapherna-
lia; “Tobacco Retailing” shall mean the doing of any of these things. This definition is
without regard to the quantity of tobacco, Tobacco Products, or Tobacco Paraphernalia sold,
offered for sale, exchanged, or offered for exchange.

COMMENT: These definitions only reach persons who sall To-
bacco Products or exchange them for something of value.
Tobacco-related products, such as t-shirts and the like, are
not included.

Sec.[ __ (*2)]. REQUIREMENT FOR TOBACCO RETAILER LICENSE.

{a) 1t shall be unlawtul for any Person to act as a Tobacco Retailer without first obtaining
and maintaining a valid Tobacco Retailer’s license pursuant to this [ article / chapter ] for each
location at which that activity is to oceur. '

(b) No license may issue to authorize Tobacco Retailing at other than a fixed location.
For example, Tebacco Retailing by Persons on foot and Tobacco Retailing from vehicles are
prohibited.

(¢) No license may issue to authorize Tobacco Retailing at any location that is licensed
under state law to serve alcoholic beverages for consumption on the premises (e.g., an “on-
sale” license issued by the California Department of Alcoholic-Beverage Control) and no ii-
cense may issue fo authorize Tobacco Retailing at any location offering food for sale for
consumption by guests on the premises. For example, Tobacco Retailing in bars and restau-
rants 1S prohibited. ' '

(d) The license fee established pursuant to Section { __ (*6) ] confers paid status upon
a license for a term of one year. Each Tobacco Retailer shall apply for the renewal of his or
her Tobacco Retailer’s license no later than thirty (30) days prior to expiration of the pay-
ment term, : :

COMMENT: The payment term of licenses is a matter for local
pelicy. If this ordinance is adopted as an amendment to a io-
cal, regulatory business license ordinance, many
adminisiralive details, such as the term of licenses, may be
covered by the existing license ordinance. !t may be best to

San Diego Model Ordinance Requiring a Tobacco Retailer License
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rely on those provisions to avoid unintended inconsistencies

|

“thatcan-tompiicate-enforcement of the ordinance.

(e) Nothing in this [ article / chapter ] shall be construed to grant any Person obtaining and
maintaining a Tobacco Retailer’s license any status or right other than the right to act as a
Tobacco Retailer at the location in the [ City / County ] identified on the face of the license.

For example, nothing in this [ article / chapter ] shall be construed to render mmapplicable, su-

percede, or apply in lieu of any other provision of applicable law, including, without
limitation, any condition or limitation on smoking in enclosed places of employment made
applicable to business establishments by California Labor Code section 6404.5.

COMMENT: Subsection (c) makes explicit the fact that granting
a Tobacco Retailer license does not afiect & Tobacco Re-
tailer's status under other local, state, or federal law. For
exampie, obtaining 2 local license does not transform a busi-
ness into a “retail or wholesale tobacce shop™ in whish
smoking is aliowed pursuant to California Labor Cogde
£404.5(d)(4). :

Sec. [ ____(*3)]. APPLICATION PROCEDURE. Application for a Tobacco Retailer’s
license shall be submitted in the name of each Proprietor proposing to conduct retail tobacco
sales and shall be signed by each Proprietor or ap authorized agent thereof. It is the responsibil-
ity of each Proprietor to be informed of the laws affecting the issuance of a Tobacco Retailer’s
license. A license that is issued in error or on the basis of false or misleading information sup-
plied by a Proprietor may be revoked pursuant to Section [ ___ (¥9)(c) ] of this [ article /

chapter ]. All applications shall be submitted on a form supplied by the Department and shali

contain the following information:
1. The name, address, and telephone number of each Proprietor.

2. The business name, address, and teiephone number of the single fixed location for which a
Tobacco Retailer’s license is sought, .

3. The name and mailing address authorized by each Proprietor to receive all license-related
communications and notices (the “Authorized Address™). If an Authorized Address is not sup-
plied, each Proprietor shall be understood to consent to the provision of notice at the business
address specified in subparagraph 2. above.

4. Whether or not any Proprietor bas previousty been issued a license pursuant to this
[ articie / chapter ] that is, or was at any time, suspended or revoked and, if so, the dates of the

suspension period or the date of revocation.

. 5. Such other information as the Department deems necessary for the administration or en-
forcement of this ordinance.
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COMMENT: Again, if the ordinance is included in a comprehen- ~ _—
S— I-sive-ficensing-ordinance - this secfion might bs omitted. ~The .

Tourth requirement is intended to allow the administrative
agency to identify applicants who have praviously had li-
censes suspended or revoked. The fifth requirement
avthorizes administrative and enforcement staff to establish
application forms that require various types of information to
aid effective operation and enforcement of the ordinance. For
example, it may be useful to include in the application a
statement, perhaps made under penally of perjury, that the
applicant has familiarized himself or herself with the legal re-
quirements applicable to tobacco retaiting. It would, of course,
De helpiul 1o provide information about those reguirements to
those who apply,

Sec. | (*4)]. ISSUANCE OF LICENSE. Upon the receipt of an application for a
Tobacco Retailer’s license and the license fee, the Department shall issue a license unless sub-
stantial record evidence demonstrates one of the following bases for denial:

(a) the application is incomplete or inaccurate; or

(b) the application seeks authorization for Tobacco Retailing by a Proprietor for which or
whom a suspension is in effect pursuant to Section r (*R) 1 of thig [ article / chapter J;

or by & Proprietor which or who has had a license revoked pursuant to Section
[ (*9)(a)(4) ] of this | article / chapter J; or

(c) the application seeks authorization for Tobacco Retailing at a location for which a
suspension is in effect pursuant to Section [ ——_(*8) ] of this [ article / chapter J;
or at a location which has had a license revoked pursuant to Section [ ___ (*9)(a)(4) ] of this
[ article / chapter ] provided, however, this subparagraph shall not constitute a basis for de-
nial of a license if the applicant provides the { City / County ] with documentation
demonstrating by clear and convincing evidence that the apphicant bas acquired or is acquiring
the premises or business in an arm’s length transaction. For the purposes of this subpara-
graph, an “arm’s length transaction” is defined as a sale in good faith and for vajuabie
consideration that reflects the fair market value in the open market between two informed and
willing parties, neither under any compulsion 1o participate in the transaction. A sale be-
tween relatives, related companies or partners, or a sale for the primary purpose of avaiding
the effect of the violations of this [ article / chapter J that occurred at the location, is pre-

sumed not o be an “arm’s length transaction’™;

(d) the application seeks authorization for Tobasco Retailing that is prohibited pursuant
to Section [ ___ (*2) ] of this [ chapter / article (e.g., mobile vending) 1, that is unlawful pur-
suant to this Code [ [ chapter / atticle ][ ___ ] (e.g., the zoning code) 1, or that is unlawful
pursuant to any other local, state, or federal law.

” COMMENT: Although 2 license technically shouid not be issued
if prohibited elsewhere in the City or County code, it is valu-
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able to make note of what other tobacco ordinances staff

should"takeTinto_consideration._For_example,_if_the_code_con-

tains a zoning or conditional use permit ordinance affecting
tobacco retailers, the licensing ordinance should refer to it di-
rectly to assist staff in implementing the crdinance,

This section makes issuance of licenses & mandatory, ministe-
rial duty of staff uniess record evidence can be developed
supporting one of the four justifications for denial of the ardi-
nance can be shown, "Substantial recerd evidence™ is oral or
written evidence within the City's or County's records that is
sufficientty reliable and persuasive that a court will accept it.
The usual test is that it must be the kind of evidence upon
which responsible peapie rely in making important business,
personal and other decisions.

I is lawful to establish a discretionary license system, where fi-
censes are issued only after some form of hearing (which
could be a “paper” hearing conducted by mail) and mdlwdually
tailored conditions of approval are imposed. However, given
the likely volume of such licenses in most communities, this
ordinance takes a less ambitious approach ang will require
less staff time and money to implement.

Providing record evidence of the bases for denial under sub-
ractionz (b) and (2) should be simple and can take the form of
a memo from pianning staff or from staff members who main-
tain the records of suspensions and revocations. Proving that
an application is incornplete alse will be simple. Proving that
an application contains false information will be more difficult
and greater attention to the quality of evidence (i.e., its per-
suasiveness and reliability) is therefore appropriate. If oral
evidence is to be relied upon, it should be reduced to writing,
as by a staff memo to the file that reports the aral complaint of
a resident. .

Sec. | (*5) }. OTHER REQUIREMENTS AND PROHIBITIONS.

(a) DISPLAY OF LICENSE. Each license shall be promlncntiy d1sp'1ayed in a publicty
visible location at the licensed premises.

(b) POSITIVE IDENTIFICATION REQUIRED. No Person shall engage in Tobacco Re-
tailing without first examining the identification of the purchaser, if the purchaser reasonably
appears under the age of twenty-seven (27) years old, and confirming that the proposed sale
1s to a purchaser who is at least the minimum age in state law for being sold the Tobacco
Product or Tobacce Paraphernalia.

(¢) MINIMUM AGE FOR PERSONS SELLING TOBACCQ. No Person shall engage
in Tobacco Retailing if the Person is younger than the minimum age ir: state law for being sold
or for possessing any Tobacce Product.

Sec. [ (*6) ]. FEES FOR LICENSE. The fee to issue or to renew a Tobacco Retailer’s
license shall be established by resolution of the [ City Council / Board of Supervisors ]. The fee
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shall be calculated so as to recover the total cost of both license administration and license ens ___

mforc*&mﬁt?'—mélﬁﬂing:for'examf;1’e:i§§ﬁiﬁ§th'é'.1jcensefadm-inisterin g-the-license-program;retailer
education, retailer inspection and compliance checks, documentation of violations, and prosecu-
tion of violators, but shall not excead the cost of the tatal program. All fees shall be used to fund
the program. Fees are nonrefundable except as may be required by law.

COMMENT: California Government Code sections
66016-86018.5 govern the establishment of fees; ather logal
requirements established by charter or ordinance, may apply
as weil. The Government Code requires a noticed public
hearing. This ordinance provides that fees are established by
resolution both because the Government Code permits the
use of a resolution rather than an ordinance and because
many cities and counties adopt an annual masier fee-setting
resolutior; that can be amended to inciude this fee.

It ts tawful to impose a fee on applicants in an amount guffi-
cient to offset the cost of the entire tobaceo enforcement
program cf the locality under such cases as Sinclair Paint Co.
v. Board of Equalization, 15 Cal. 4th 866 {1987).

The license fee can incorporate the cost of enforcing ali to-
bacco laws because a violation of any tobacco-related law is a
basis for revocation or suspension of a license. Fnr example,
if the enforcing agency is the palice department, a new officer
could be hired and the cost of hire included in the fee s0 long
as tnhe efforts of a full-time officer (or the equivalent number of
staff hours} are used to monitor and enforce tobacco laws in
connection with monitoring compliance with the iicense,

One appreach to setting the fee.is to estimats the cost of ad-
ministration and enforcement of the licensing program. For
example, estimate the number of stores in the city or county
and how much time it will take a government employee g re-
view applications and issue licenses. The fraction of that
employee's time can then be used to calcuiate the annual
cost, based on the cost of that employee's salary, benefits,
and his or her share of administrative overnead such as rent,
insurance, legal advice, etc. As for enforcement costs, calou-
late, for example, how many yearly inspections are necessary
(ideally one ta four per retailer) and how much staff time each
inspection demands. It is important {o document these cal-
culations for two reasons: 1o provide support for the fee
amount; and, to refute a potential legal challenge claiming the
fee exceeds the cost of administration and enforcement.”
Please contact TALC for an exampie of a fee calculation per-
formed by the county of Santa Barbara priar to passage of
that county's licensing ordinance.

Note that the City or County can avoid having to calcuiate
staff time by mandating that a set amount of fime, e.g., 15
hours a week, shall be spent on license enforcement activity
{including enforcing the tobacco laws that give rise to a fi-
cense vioiation). New staff could be hired to mest this
mandate and the cost can be incarporated into the license
fee.
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montransferable. I {he information requu"ed in the Ticense apphcatlon pursuant to Sec-
tion { (*¥3)],items 1, 2, or 3, changes, a new Tobacco Retailer’s license is required before

the business may continue to act as a Tobacco Retailer. For example, if a2 Proprietor to whom a
license has been issued changes business location, that Proprietor must apply for a new license
prior to acting as a Tobacco Retailer at the new location. Or if the business is sold, the new
owner must apply for 2 license for that location before acting as a Tobacco Retailer.

Sec. | {*8) ]. LICENSE VIOLATION AND COMPLIANCE MONITORING.

(2) VIOLATION OF TOBACCO-RELATED LAWS. It shall be a violation of a To-
bacco Retailer’s license for a licensee or his or her agent or employee to violate any local,
state, or federal tobacco-related law.

COMMENT: This provisian makes licensing an effective ool for
comprehensively enforcing tobacco control laws. A city or
county can use the suspansion/revocation provisions of a i
cense to encourage compliance with all tobacco-related jaws,
even laws that the city or county might not otherwise have

uthority to enforce, such as the Stop Tobacco Access to
Kids Enforcement Aol ("STAKE Act” Bus. & Prof. Code g
22958). This provision also gives a city or county additional
enforcement options: enforcing an underlying tcbacco law,
such as not selfing tobacco to minors (Penal Code 308);
and/or discouraging illegal behavior by suspending or revok-
ing a license. Losing the right 1o sell tobacco will likely be a
bigger financial deterrent than an occasional fine imposed
under other laws.

(b) LICENSE COMPLIANCE MONITORING.

(1) Compliance with this { chapter / article ] shall be monitored by [ enforcement

agency ]. ‘Any peace officer or code enforcement ofﬁczai also may enforce this [ chapter/
articie 1.

(2) The [ enforcement agency ] shall check the compliance of each Tobacco Retailer at
feast [ ] times per twelve (12) month period and shall conduct additional compliance
checks as warranted within that period so that the total number of compliance checks
equals no less than an average of [ ] checks per Tobacco Retailer. The compliance checks
shall be conducted to determine, at a minimum, if the Tobacco Retailer is complying with
tobacco laws regulating underage sales. The [ enforcement agency ] shall use youth decoys
and comply with protocols for the compliance checks developed in consultation with the
San Diego County Department of Health and Human Services and the San Diego District
Attorney. When appropriate, the compliance checks shall determine compliance with |
other tobacco-related laws.

COMMENT: Il is important to designate who will monitor license
compliance, or in other words, whe will enfarce the license.
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Unless an enforcing authority is explicitly set forth, the license

may not be enforced at all. Multiple agencles ma

/begiven .

-guthorty-to-enforcethe Titense, bul IL s _progany.-a_good-idea
~tgprovide some clear division of authority between them to
discourage conflicts and situations in which sach agency de-
fers to the other and neither enforces the ordinance.

It is also a good idea to recommend a minimum numbear of
compliance checks to ensure that at least some level of en-
forcement will take place. One to four checks per year may be
appropriate depending on the number of Tohacco Retailers in
a community and the level of funding established through the

license fee.

(3) The [ City / County ] shall not enforce any tobacco-related minimum-age law
against a Person who otherwise might be in violation of such law becanse of the Person’s
age (hereinafter “youth decoy™) if the potential violation occurs when:

(i) the youth decoy is participating in a compliance check supervised by a peace
officer or a code enforcement official; or

(ii) the youth decoy is participating in a compliance check funded in part by the
San Diego County Department of Health and Human Services or funded w part, either
directly or indirectly through sub-contracting, by the California Depariment of Health

Services.

Sec. | (*9) ]. SUSPENSION OR REVOCATION OF LICENSE.

Section [ (*8) ] above.

(a) SUSPENSION OR REVOCATION OF LICENSE FOR VIOLATION. In addition to
any other penalty authorized by law, a Tobacco Retailer’s license shall be suspended or re-
voked if the Department finds, after notice to the licensee and opportunity to be heard, that
the licensee or his or her agents or employees has or have violated the requirements or prohi-
bitions of this [ article / chapter ] including the conditions of the iicenss imposed pursuant to

(1) Upor a finding by the Department of a first license violation within any‘_sixty—
month (60) period, the license shall be suspended for thirty (30) days unless, at the elec-
tion of the Tobacco Retailer, the Tobacco Retailer pays a penaity of [ two thousand five

hundred dollars

2500) ]. The payment of a penalty in lieu of suspension does not ex-

punge the violation and the violation will be counted for the purposes of a future finding
that a second or subsequent violation has occurred.

(2) Upor a finding by the Department of a second license violation within any sixty-
month (60) period, the license shall be suspended for ninety (90} days.

1
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month (60) period, the license shall be suspended for one (1) year.

(4) Upon a finding by the Department of a fourth license violation within any sixty-
month (60) period, the license shall be revoked and the Proprietor or Proprietors who had
been 1ssued the license shall never again be issued a Tobacco Retailer’s license pursuant to
this | chapter / article J. '

COMMENT: Stronger or more lenient penalties may be provided
as a matter of local poiicy. For example, in lisu of an initial 30-
day suspension, the retailer couid be reguired 10 provide
training for all sales employees on all tobacco-related laws,
and technigues to ensure future compliance with the law. |f
such an option is offered, the training plan would need to be
pre-approved by the Department; the training would need to
be completed within a time specified by the Depariment; and,
afier the training, the retailer would have to submit satisfactory
evidence within & specified period of time that the training de-
scribed in the training plan was compieted. Alternatively, some
local ordinances direct enforcement staff simply to warn retail.
ers afier the first violation. -

This mode! ordinance does not impese fines upon Tobacco
Retailers for license violations related to state tobacco laws in
order to avoid potential preemption by state law. Penal Code
saction 308(a) prohibits the sale of tobacto to minors and es-
tablishes criminal and civil penalties for violation. Penal Code
section 308(e) prohibits local governments from passing ordi-
nances "inconsistent” with this law. Therefore, local
governments may rnot be abie to increase the fines for illegal
sale of tobacco to minors but they may provide for suspension
of a retailer's license to encourage compliance with Penal
Code section 308,

By providing mandatory penatties, this mode! does not nrovide
any discretion to enforcement staff, This lack of discretion
makes for a simple ordinance and standardized, even-handad
enforcement. If discretion with respect to penalties is desired,
the ordinance must state the standard by which that discretion
is to be exercised. One formuia might be: “the license shall
be suspended for up to 90 days, depending on the willfulness
of the violations and the need to deier further viotations.”
Note, too, that these penalty provisions do not prevent the
use of other legal tools, such as criminal prosecution under
Penal Code section 308, enforcement of {he Stop Tobaces
Access to Kids Enforcement Act ("STAKE Acl," Bus. & Prof,
Code § 22950-22962), or the administrative and judicia!
remedies discussed below.

This ordinance provides 2 broad range of enforcement de-
vices, ranging from suspension and revocation of ficenses to
fines, criminal taw suits, civil law suits, ete. It is unlikely that
every remedy wouid be used’in & single case, although multi-
ple remedies might be used against a particularly egregious
violator over time. If more than one penafty is to be imposed,
attention should be given to the possibility of & violation of the
double jecpardy clauses of the state and federal constitu-
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tions, which ferbid multiple criminal sanctions for a single_mis-______

e — e T

S "dged?_That"dOCtﬁn'e‘dO‘ég,n.oi,?howe.v.er.,-preueni-both—civu—and

criminal remedies for a single misdeed. Thus someone con-
victed of violating Penal Code ssction 308 could also face the
civil penalty of license suspension or revocation.

(3) A Tobacco Retailer with a suspended or revoked license:

(i) shali remove all Tobacco Products and Tobaceo Paraphernalia from public
view: and ' ‘

(i) shall not display any advertisernent relating to Tobacco Products or Tobacco
Paraphernalia that promotes the sale or distribution of such products at the- Tobacco
Retailer location or that would lead a reasonable consumer to believe that such prod-
ucts can be obtained at the Tobacco Retailer location;

(iti) except that for a first [ or second | suspension within any sixty-month (60)
peniod, instead of complying with subsections (i) and (ii) above, the Tobacco Retailer
may elect to post 2 clear and legible sign at each point of sale and at every public en-
trance stating in seventy two (72) point type or larger: “TOBACCO PRODUCTS
NOT FOR SALE because this store has violated a public health law regulating to-
bacco™ and such signs must be present and remain free of obstructions for the entire

duration of the suspension period.

(b) SUSPENSION OF LICENSE FOR FAILURE TO PAY RENEWAL FEE. A To-
bacco Retailer’s license that is not tinely renewed pursuant to Sec. [ {*2)(d) ] shall
automatically be suspended by operation of law. If not renewed, 2 license shall be automati-
cally revoked two (2) years afier the renewal date. To reinstate the paid status of a license
that bas been suspended dus to the failure to limely pay the renewal fee, the proprietor must;

(1) submit the renewal fee pius = reinstatement fee of ten percent (10%).of the re-

newal fee: and .

(2) submit a signed affidavit affirming that the Proprietor has not soid any Tobacco

Product or Tobacco Paraphernalia during the period the license was suspended for faiiure
to pay the renewal fee.

COMMENT: This provision closes loopholes that can ocour if a
license is not renewed during the course of a license violation
investigation or suspension period.

{c) REVOCATION OF LICENSE ISSUED IN ERROR. A Tobacco Retailer’s license
shall be revoked if the Department finds, after notice and opportunity to be heard, that one or
more of the bases for denial of a license under Section { ___ (*4)] existed at the time applica-
tion was made or at anytime before the license 1ssued. The revocation shall be without
prejudice to the filing of a new application for a license,
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hicense that should not have been granted but it is not a puni-
tive revocation like subsection (a) above, For example, if
information provided in an appilication turns out to have been
incorrect, the license can be revoked. Another example is if 2
zoning ordinance prohibits Tobaceco Retalling in certain ioca-
ticns, but staff issue a license by mistake, the license can be
revoked.

(d) APPEAL OF SUSPENSION OR REVOCATION. A decision of the Department to
evoke or suspend a license is appealable to the [ ] and must be filed with the [ )
within ten days of mailing of the Department’s decision. An appeal shall stay all proceedings
in furtherance of the appealed action. A suspension or revocation pursuant to Section
[ (*9)(b) ] is not subject to appeal.

COMMENT: Sorne appeal right should bs provided {0 ensure
due process and to permit the City or County to correct any er-
rors that may occur in the administrative process. How many
levels of appeal to permit, which officer or body should hear
the appeal, what officer should receive the notice of appeal,
the time limits to set, etc. are local policy questions. If the or-
dinance is adopted as an amendment to a broader licensing
ordinance, appeai provisions wiih ail ihe necessary detaiis wiii
very likely be provided by existing ordinances. Local govern-
ments would do well to trigger the 90-day statute of limitations
for legal challenges by complying with the notice requirernents
of Code of Civil Procedure 1094.6(f) in making and¢ giving no-
tice of determinations under this ordinance.

Sec. | (*10) }. ADMINISTRATIVE FINE.

(2) GROUNDS FOR FINE. In addition to any other remedies availzble at law or in eq-
uity, if the Department finds, based on substantial evidence, that any unlicensed Person,
including a Person named on a revoked or suspended license, has engaged in Tobacco Retailing
in violation of Section (*2) ] of this [ article / chapter ], the Department shall fine that
Person as follows:

1. a fine not exceeding one hundred dollars ($100) for a first violation in any twelve-
month (12) period; or

2. afine not exceeding two hundred dollars ($200) for a second violation in any
twelve-month (12) period; or

3. afine not exceeding five hundred dollars ($500) for a third or subsequent violation
in any twelve-month (12) period.
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Each—dayﬁthat-such-a?mon“eﬁgagcs il Tobacco Retailing shall constituts a separate viola-
tion, ‘ '

COMMENT: This provision provides a mandatory remedy against
& Tabacco Retailer who sells Tobacco Praducts without a i
Cense or with a suspended licensa, Selling without a license
or with a suspendad licenss may be the most serious viniation
of the ordinance, as it undarmines the entire licensing
scheme. It may be possible to pursue these violators through
criminal prosecution under the eriminz| penalty section set out
below in Section (*11). Again, if the retailer is selling Tobacco
Products to a minor, the City or County may still choose to rely
on other tools, such as criming! prosecufion under Penal Code
section 308, eniorcement of the Slop Tobacco Access to Kids
Enforcement Act [*STAKE Acl” Bus. & Prof, Cade § 22950.
22962). Higher or lowar fines may be provided as a matier of
iocal policy, although fines cannot be so high 2s 1o be confis-
catory of to violate the Eighth Amendment prohibition on
“excessive fines and forfeitures.” Nate that if in Section
{("11)(b), the City or County chooses to allow the prasecution
of violations as iniractions, the fines imposed in this section
can not be greater than the maximum fine for an infraction.
Cal. Gov. Cade § 53069.4. This mode incorporates the nur-
rent roaximurm limits. See Cal. Gov. Code § 25132. The last
sentence of this section commonly appears in City and County
codes and may be unnecessary.

(b) NOTICE OF VIOLATION. A natice of violation and of intent to unpose a fine shall
be personally served on, or sent by certified mail 1o, the Person or Persong subject to the fine,
The notice shall state the basis of the Department’s determinations and include an advisemnent
of the right to request 2 hearing to contest the fine. Any request for a hearing must be in
writing and must be received by the Department withip ten (10} calendar days of personal
service of the notice on the Person or Persons subject 10 a fine or within fifteen (15} calendar
days if the Person or Persons subject 10 & fine are served by mail,

(c) IMPOSITION OF FINE. If no request for 2 hearing is timely received, the Depart-
ment’s determination on the violation and the imposition of a fine shall be final and payment
shall be made within thirty (30) calendar days of written demand made in the manner speci-
fied above for a notice of violation. If the fine is not paid within that time, the fine may be
collecied, along with interest at the legal rate, in any manner provided by law, In the event
that a judicial action is necessary to compel payment of the fine and accumulated interest, the
Person or Persons subject to the fine shall also be ltable for the costs of the suit and attor-
ney’s fees incurred by the [ City / County ] in collecting the fine.

(d) NOTICE OF HEARING. ifa hearing 1s requested pursuant to subsection {b) of this
section, the Department shall provide written notice, within forty-five (45) calendar days of
its receipt of the hearing request, to the Person or Persons subject to a fine of the date, time,
and place of the hearing in the manner specified abave for a notice of violation.
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{e) HEARING DECISION. The hearing officer shall render a written decision 2nd find-

ings-within-twenty-(20)-working-days-ef-the-hearine—Cepies-of-the-decision-and-findings
shall be provided to the Person or Persons subject to a fine in the manner specified above for
a notice of violation.

(f) FINALITY OF THE HEARING OFFICER’S DECISION, The decision of the hear-
‘ing officer shall be the final decision of the [ City / County .

(g) APPEAL TO SUPERIOR COURT OF LIMITED JURISDICTION. Notwithstand-
ing the provisions of section 1094.5 or section 1094.6 of the Code of Civil Procedure, within
. twenty (20) days after personal service of the hearing officer’s decision and findings, or
within twenty-five (25) days if served by mail, any Person subject to a fine may seek review
of the hearing officer’s decision and findings by the superior court of limited jurisdiction. A
copy of the notice of appeal to the superior court shall be timely served in person or by first-
* class mail upon the Department by the contestant. The appeal shall be heard de novo, except
that the contents of the Department’s file in the case shall be received in evidence. A copy of
_ the records of the Department of the notices of the violation and of the hearing officer’s deci-
sion and findings shall be admitted into evidence as prima facie evidence of the facts stated
therein.

COMMENT: As discussed below, cities and counties have the
power to impose fines administratively only if the ordinance
expressly provides for effective judicial review. As an altlerna-
tive to subsection {g), a City or County may choase to simply
authorize a wril of administrative mandamus under Code of
Civil Procedure sections 1094.5 and 1094.6. The language
provided in subsection {g) is intended to shorten the time in
which 1o seek judicial review and to specify other procedural
details and is substantially similar fo Gov't Code Section
63069.4(b)(1).

(h) FAILURE TO PAY FINE. If no timely notice of appeal to the superior court is filed,
or the Departmént is not timely served with a copy of a notice of appeal, the hearing officer’s
decision and findings shall be deemed confirmed and the fine shall be collected pursuant to
subsection (c) of this Section. '

coMMENT: Cities and counties have the power to impose fines
administratively in addilion to civil actions for injunction or nui-
sance azbatement and criminal prosecutions for viclations of
the Code. To do so, however, ii is necessary to satisfy the
requirements of McHugh v. Santa Monice Rent Control Board,
49 Cal, 3d 348 (1989}, which the procedures spelled out in
this section are designed to de. This language of this section
is substantialty similar io the provisions of Gov't Code Sections
53069.4(¢c) and (d).

Sec. | (*11) ]. ENFORCEMENT. The remedies provided by this [ article / chapter ]

are cumulative and in addition to any other remedies available at law or in equity.
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e R MMENT: _The-foliowing-section-is OesIgREd t5 OfEr 2 variety

of optiens to the drafter and to the enforcing agency. Drafters
may choose 10 include some or all of these options. Once the
ordinance is enacted, the enforcing agency will have the dis-
cretion to choose which enforcement tools to use. As a
practical matter, these enforcement options wouid not be ap-
plied simultaneously. Additional camment regarding
considerations about the choice of remedy appears above
with respect to administrative fines.

(a) Causing, permitting, aiding, abetting, or concealing a violation of any provision of this
[ article / chapter ] shall constitute a viclation. -

COMMENT: This is standard language that is typically included
in a City or County Code and may be omitted if dupiicative of
existing Code provisions.

(b) Violations of this [ article / chapter ] may, in the discretion of the [ City Prosecutor /
District Attorney |, be prosecuted as infractions or misdemeanors.

(c) Any Person violating this [-article / chanter 1 is subject t¢ a civil action brought by the
[ Citv_Prosecutor / District Attorney ] or the [ City Attorney / County Counsel ], punishable
by

* 1. a fine not less than one hundred dollars ($100) and not exceeding five hundred
 dollars ($500) for a first violation in any twelve-month (12) period; or

2. a fine not less than five hundred dollars ($500) and not exceeding one thousand
dollars ($1,000) for a second violation in any twelve-month (12) period; or

3. 3 fine pot less than one thousand doliars (81,000) and not exceeding three thou-
sand dollars ($3,000) for a third or subsequent violation in any twelve-month (12} period.

COMMENT: The amount of the fines may be adjusied. This
mode) presents two choices: (1) enfoercement under the code
section for an infraction {like a parking ticket); and

{2) enforcement under the code section for & misdemeanor
(fike vandalism). Other possibiiities exist. For instance, the
ordinance could be enforced under the code section for the
City's or County's “wobbier” ordinance, which gives the prose-
cutor discretion whether to charge a particular violation as an
infraction ar a misdemeanor. Or it could be enforced using a
sliding scale that provides for infraction enforcement in mest
cases, with misdemeancr enforcement against repeat viola-
tors. Fines and other criminal penaliies are established by the
Penal Code and are typically reflected in the general punish-
ments provision of a local code. Note that if viclations are
defined as infractions, the fines imposed under Section
(*10}a) cannot exceed the relatively low penalfies authorized
by the Penal Code for infractions. Accordingly, it may be

San Diege Model Ordinanct Requiring & Tobacco Retailer License
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=preferable-to-define_these_viglations-as-misdemeanors-—angd———

rely-on-a~*wobbler-ordinance-to-authorize-prosecuticn—as—an
infraction in appropriate casas.

(d) Violations of this [ article / chapter ] are hereby declared to be public nuisances.

COMMENT: By expressly stating that violations are public nui-
sances, this provision allows .enforcement of the ordinance via
the administrative nuisance abatement procedures commonly
found in municipal codes. In addition, togetner with the provi-
sion for injunctive relief below, this provision authorizes a civii
public nuisance action as an enforcement device.

(e) Violations of this [ article / chapter ] are hereby declared to be unfair business prac-
tices and are presumed to at least nominally damage each and every resident of the
community in which the business operates.

COMMENT: This express statement serves to emphasize the
fact that @ violation of this ordinance can be enforced using
Business & Professions Code section 17200.

> P UVJLLE‘SU U,Y L.Ulb L ait lelC .’ LJJd.HlC J oI Uy ULJJCT ld.W d.ﬂy

U.j I addition to C!LI‘ er reimedies
vielation of this [ article / chapter ] may be remedied by a civil action brought by the [ City

Attomey / County Counsal ], including, for example, administrative or judicial nuisance

abatement proceedings, civil or criminal code enforcement proceedings, and suits for injunc-
tive relief,

COMMENT:- It is common to provide that the local government's
lawyers may go to court to seek injunctions and other penal-
ties in addition to fines. The express provision for injunctive
reiief lowers the showing required to obtain a preliminary or
permanent injunction as described in /T Corp. v. County of
Imperial, 35 Cal. 3d 63 (1983).

Think carefully about the nuisance abatement procedure you
choose. A local government may provide for treble damages
for the second or subsequent nuisance abafement judgment
within a two-year period, as long as the ordinance is enacted
pursuant to Government Code section 38773.5. Treble dam-
ages are not available, howaver, under the alternative
nuisance abatement procedures in Government Code sec-
tion 38773.1 and Health & Safety Code section 17080,
Government Code section 38773.5 (authorizing treble dam-
ages) establishes a procedure for nuisance abaiement where
the cost of the abatement can be collected via the property
tax roll as a special assessmant against the property on which
the violation occurs. _

(g) Any Person acting for the interests of itself, its members, or the general public may
bring an action for injunctive relief to prevent future such violations or to recover such actual
damages as he or she may prove.

San Diego Modei Ordinance Reqguiring a Tobaccoe Retailer License
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COMMENT: [n additian to the remedies provided ahave, {ocal

=governments=may-wish=toprow ide-for enforcement By, private

partiesIf 'S5 the Tighl of private action mus: be expressly pro-
vided. Note that injunctions are issuad onty by the Superior
Courn of unlimited jurisdiction and, practically speaking, reguirg
an atlorney. The language in this section providing who may
bring an action tracks the language of California Business &
Professions code section 17200 and is intendad 1o allow al-
most anyone 16 act as a private enforcement officer,

Sec. [___ (*12)). PRIVATE ENFORCEMENT.

COMMENT. For further explication of the rationale behind and
potential impact of this provision, piease see TALC's memo-
randum entitled “The Benefits of Adding a Private Right of
Action Provision te Local Tobhacco Control Ordinances” avail-
able from TALC at {510} 444-8252 or by e-mail at talc@phi.org
or from our website at http:/itale.phi.org.

(a) Any Person acting for the interests of itself, its members, or the general public (bere-
mafter “the Private Enforcer”) may bring a civil action to enforce this { article / chapter J.

Upon proof of a violation, a court shall award the following:
(1) Damages in the amount of either:
(i) upon proof, actual damages; or

(1) with insufficient or no proof of damages, $[ 500 ] for each violation of this
| article / chapter ) (hereinafier “Statutory Damages™). Unless otherwise specified in
this chapter, each day of a continuing violation shall constitute a separate violation,
Notwithstanding any other provision of this chapter, no Private Enforcer suing on be-
half of the general public shall recover Statutory Damages based upon a violation of
this chapter if a previous claim brought on behalf of the general public for Statutory
Damages and based upon the same violation has been adjudicated, whether or not the
FPrivate Enforcer was a party o that adjudication. :

COMMENT: This provision allows for the collection of damages
even if it is difficult or impossible to prove the actual amount of
damages that resulted from the given violation. Statuiory
damages can add up to a substantial sum because each day
of a continuing vioiation counts as a separate violation. How-
ever, if an action is brought in small claims court, the total
amount of damages sought must fall below $5,000. Sc, when
considering the ‘amount at which to set statutory damages in a
given ordinance, it is worth considering whether a typical case
brought under the ordinance wilf involve a claim for less than
$5,000. Note that this provision protects a retailer from being
sued multiple times an behalf of the genaral public for the
same violation.

(1) Restitution of the gains obtained in violation of this [ anticle / chapter ].

San Diege Model Ordinance Requinng & Tobacca Rewiler License
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=rm— , _COMMENT:" This provision_can_prevent_a person_operating-ile-

gally from keeping the profits of the illegal acts. Restitution is a
remedy that entails "making geod,” in that it forces the dafen-
dant to give the plaintiif an equivalent vatue for any loss,
damage, or injury, (See 1 Witkin, Summary Sth Contracts § &1
(1990).) ,

(3) Exemplary damages, where it is proven by clear and convincing evidence that the
defendant 1s guilty of oppression, fraud, malice, or a conscious disregard for the public
health. - ‘

COMMENT: Exemplary damages are aiso known as "nunitive
camages.” They are designed to punish and deter g defen.
dant in & tort case wha has acted in an outragesous manner,

(b) The Private Enforcer may also bring a civil action to enforce this [ article / cha ter ]

by way of a conditional judgment or an injunction. Upon proof of 2 violation,  court shall is-
sue a conditional judgment or an injunction.

COMMENT: in order to gt an injunction, a plaintiff would have
to sue in another division of superior court and not the small
claims division. However, a plaintiff could sesk a conditional
judgment in smzll claims court. Note that the difference be-
tween an injunction and a conditional judgment is that with
the latter, the defendant is not directly ordered to 8o some-
thing (or to refrain from doing something). Rather, the
defendant is given a choice between fulfiling certain condi-
tions (e.g., ceasing the illegal conduct) or suffering 2 different
judgment (e.g., paying monetary damages). (See 1 Consumer
Law Sourcebook for Small Claims Court Judicial Officars {Cali-
fornia Department of Consumer Affairs 1996) §§ 12.32-12.34.)
A conditional judgment could serve as an aliernative to dam-
ages or restitution, ar it could be in addition {0 damages or
restititution. For example, 2 small claims court could order
some monelary damages along with a conditional judgment
giving the defendant a choice between ceasing the violations
or paying even mare money.

(¢) Notwithstanding any legal or equitable bar against a Private Enforcer seeking relief on
its own behallf, a Private Enforcer may bring an action to enfarce this [ articie / chanter ]

solely on behalf of the general public. When 2 Private Enforcer brings an action solely on be-
half of the genera] public, nothing about such an action shal act to preclude or bar the Private
Enforcer from bringing a subsequent action based upon the same facts but seeking relief om its
own behalf,

COMMENT: This is an important ciause, so exercise care when
considering whether to modify or eliminate it. This clause ac-
complishes two distinct goals:

First, the clause permits a Privaie Enforcer with a specia! rela-
tionship to & particular defendant to sue the defendant even
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though the Private Enforcer might otherwise be prohibited

frm_doin_g.hs‘q.:éttor,neysroﬁem:rea'araa:such:pmhibitiaas:as_m_~---w—-f ‘

“legal-and-equitable-bars=For-example;-an-employes-ma Y be

required to arbitrate—not litigate—any employment disputs,
such as a dispute involving smoking in the workplace, Under
this clause, such an employee may be required to arbitrate
any personal claims (e.g., damages for personal injury from
sscondhand smoke} but can nevertheless sue the employer in
court @s a representative member of the general public. In
such a circumstance, the Private Enforcer could only make the
ciaims that every member of the general public could make
{e.g., sue for Statutory Damages on behalf of the general
public for the employer's violation of a workpiace smoking law).

Second, the clause permits a Private Enforcer who first sues
solely an behalf of the general public to sue the same defen-
dant later on any personal claims {although such personal
claims might still be subject to legal or equitable bars as de-
seribed above). Normally, repetitive suits based upon
essentially the same facts and circumstances are prahibited.
Altorneys often use the terms *res judicata,” “issue preciusion,”
and “collateral estoppel” for such prohibitions. Under this
clause, however, an employee subjected to smoking in the
workplace can first 'sue her employer solely on behalf of the
general public, receiving the Statutory Damages amount for
each violation. [f the employee is made ill by the secondhand
smoxe, she can sue (he empioyer iater for personal injury.

This clause is nat intended to modify well established {egal
rules concerning when a plaintifi may bring personal claims.
Rather, it simply incorporates the logical line of reasoning that
when a Private Enforcer brings a claim sofely on behalf of the
general public, the plaintiff is acting as a “private attorney
general;” thus, the existence of personal claims is irrelevant
and such claims are unaffected.

* (d) Nothing in this [ article / chapter ] shall prohibit the Private Enforcer from bringing a
civil action in small claims court to enforce this [ article / chapter ), so long as the amount in

demand and the type of relief sought are within the jurisdictional requirements of small claims
court as set forth in California Code of Civil Pracedure section 116.220.

COMMENT: This clause is legally superfluous, but is serves to
flag for plaintiffs and courts that small claims court would be
an appropriate forum for resolving disputes under this provi-
sion.

San Diego Model Ordinance Requiring 2 Tobacco Retajler License
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Facilitator: Judi Strang,
San Dieguito Alliance

Policy Co-Chair: Rebecca Hernandez,
SWACC (Safety Weliness Advocacy
Community Coalition)

Pelicy Co-Chair: Lisa Silverman.
Social Advocates for Youth

Media Co-Chair: Dannah Hosford,
North Iniand Community Prevention
Program

Media Co-Chair: Victoria Carlborg,
Tri-City Pravention
Collaborative/Vista Cammunity Clinic

HARM Membership:
Balboa Park Collaborative

Califernians for Drug Free Youth
Coronado SAFE Foundation

County of San Diege, HHSA
Ajcohol and Drug Services

€ast County Coliaborarive Project
Ei Cajon CASA

Institute for Public Strategies
Mid City CAN

National Marijuana Initiative
Ninth District PTA

Narth City Prevention Coalition
Nerth Iniand Community
Prevention Program

Palovra Tree

Phoenix House

Safety Wellness Advecacy
Community Coalition

San Dieguito Alliance
for Drug Free Youth

San Diego County Office Education /
Friday Night Live

San Diega County Youth
Leadership Project

San Diege Prevention Coglition
South Bay Parthership
Telesis

Tri-City Prevention Collaborative/
Vista Cammunity Clinic

U5 Drug Enfercement Administration

Vitality San Diege

City Council, City of San Diego
202 'C" Street, San Diego, CA 92101

Dear City council members,

HARM (Health Advocates Rejecting Marijuana), a county wide prevention
initiative, thanks you for this opportunity to share our concerns regarding the
proliferating of headshops in the city of San Diego.

The HARM Initiative was formed in San Diego County in 2004 to address the
problem of youth marijuana use. In San Diego County:

»  More teens smoke marijuana than cigarettes;
»  Marijuana use is the number one reason youth enter treatment;
>  90% of all marijuana use begins before age 18, 10% before the age of 12.

The goal of HARM is to reduce marijuana use by youth, to lessen the problems
associated with the accessibility and use of marijuana by youth, and to change
the perception that marijuana is harmless.

Over the last year, the community based organizations invelved with HARM have
been contacted by numerous members of the community concerning headshops in
their neighborhoods where youth and others can purchase drug paraphernalia.
Sometimes these establishments are near schaols and other youth frequented
areas.

The number of headshops in San Diego county is 93, 48 of which are in the city
of San Diego.

Cn the reverse side of this letter is a list of the headshops in the City of San Diego.
Of special note are the headshops that are bolded and biue: they are the new
headshops within the last 16 months, San Diego has 22 new headshops since
April of 2006, This proliferation of headshops in San Diego is alarming.

HARM and its member prevention agencies support the tobacce retailers
licensure ordinance presented to city council today as a good first step in
addressing the serious problem of retailers selling drug paraphernalia.

-

With regard,

Judi Strang, Faciliatar for HARM
judistrang@earthlink.net 858.382.6598 cell :

HARM is funded in part by the County of San Diego, Health & Human Services, Alcohol & Drug Services
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"’ San Diego Headshops -

'T' indicates the headshops that sell tobacco also

NAME ADDRESS cITyY ZIP % Paraphernalia Tobacco
BEACH AREAS

Highland Smoke Shop 4799 Voltaire St San Diego 92167 g5 T
The-Black= : RN 5017 Mewport-Ave e _San.Diego 92107 30 T
Vishions 5038 Newport Ave San Diego 92107 90/50 T
Crossroads Smokeshop 972 Garnet San Diego 92109 20 T
Godfather 1138 Garnet Ave San Diege 92109 50/90 T
The Funky Monkey 1346 Garnet San Diege 92109 g0 o
PB Smokeshop 1449 Garnet San Diege 92109 70 T
Da Glassworks 1438 Garnet Ave San Diego 9210% 90 o
High Road 1463 Garnet Ave San Diego 92109 50/90 T
Gypsy Corner/Love Boutiques and Smoke Shop 1570 Garnet San Diego 92109 65 ]
420 Smokeshop 1753 Garnet Ave San Diego 92109 99 o]
Smokeshop 705 Turquoise St San Diego 92109 80 T
Lllusions 841 Turquoise San Diego 92109

Get It On Shoppe 3219 Mission Blvd San Diego 92109 99 T
Freak Factory 3742 Mission Blvd San Diego §2109 75 T
Saco’s Smoke Shop . 3837 W Mission Bay Drive San Diego 92109 50 T
Vishions 3148 Midway Dr San Diego 92110 75 T
Midway Ciger Lounge Smoke 3555 Rosecrans #1058 San Diego 92110 30 T
Smoke N Stuff 2372 Barnett San Diego 52110 90 T
CITY AREA

ABL Smokeshop 4101 Market San Diego gzioz assessed

Inhale 805 F Street San Diego 92101 95 T
Inhale 410 University Avenue San Diego 92103 60 T
Puff N Stuff 3837 Park Blvd San Diego 92103 75 o]
Universal Smoke Shop 550 University Ave San Diego 92103 60 T
Franky's 4506 30th Street San Diego 92104 60/ 75 T
Up in Smoke 2516 University Avenue San Diego 92104 95 ]
Reggae World 2540 University Avenue San Diego 82104

420 Smoke Shop 2551 University Ave San Diego 92104 60 0
Puffs and Snuffs 2849 University San Diego 92104 50 0
Smokers Choice/Discount Cigerettes 3018 University Avenue San Diego 92104 20 T
Smoke for Less 4640 University Avenue San Diego 92105 10 T
USA Depot Discount Tobacco Shop 4726 University Ave San Diego g2105 40 T
Smoke N Stuff 2372 Barnett San Diego 92110 90 T
Tllusions 5525 Clairemont Mesa San Diego 92111 35 T
Aztec Smokeshop 5969 El Cajon Blvd San Diego 92115 70 T
The High Read 6166 El Cajon Blvd. San Diego 92115 %0 T
Puff N Stuff 6663 El Cajon Blvd San Diego 92115 80/90 T
Glass Act 6737 El Cajon Blvd San Diego 92115 95 0
Smoke and Save 420 Smokeshop 6957 El Cajon Blvd San Diege 92115

Up in Smoke 7200A El Cajon Blvd San Diego 92115

Woody's 3214 Adams Avenue San Diego 92115 90 T
U Save Smokeshop & Cellular 3452 Adams Avenue San Diego 92115 25/40 T
Smake and Go 6519 University Ave San Diege 92115 75/99 T
Eddies Cigarettes Cheaper 5065A Clairemont Dr San Diege 92117 15 T
Smoker's Outlet 3093 Clagiremont br San Diego 92117 15 T
Smoke N Stuff 5945 Mission Gorge Rd #2  San Diego 92120 80 o
Up in Smoke 6904 Miramar Road #209  San Diego 92121 95 o
Cigarettes Depot Sandrock Road San Diego 92123 30 T

Assessed by HARM members - Health Advocates Rejecting Marijuana ~a San Diego County Prevention Initiative

Blue headshops new since April 2006



