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September 2, 2008

' Via Cal Express

Chairman Barry Schultz and
Members of the Planning Commission
City of San Diego
1222 First Avenue, 4th Floor
San Diego, California 92101

Re:  Commission Docket of September 11, 2008
Casa Mira View

Dear Chairman Schultz and Members of the Planning Commission:

- We represent Scripps Mesa Developers, LLC (“SMD”), whose proposed Casa Mira View
project will be before you on September 11, 2008. We are seeking your support for this valuable
project. ] am writing primarily to emphasize that the project is covered by a development agreement
guaranteeing the number of units,

Casa Mira View proposes 1,848 residential units on about 41 acres near Westview Parkway
and Capricorn. Way in Mira Mesa. The density is consistent with the community plan designation for
the site. The project consists of three 5-story residential buildings, each of which will wrap around an
above-ground parking structure. The project will include swimming pools and other amenities. A
privately-funded shuttle will allow residents to reach local businesses and recreational facilities
without burdening the local road or transit systems. SMD has committed to providing its road
‘improvements up front, even though much of the development necessitating those improvements as
mitigation will not be built for years. SMD will provide not fees, but one hundred eighty-five
affordable housing units either on-site or nearby. The Mira Mesa Community Planning Group
endorsed the project by a 12-0 vote.
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SMD will provide more detailed information regarding the project and various planning issues
separately. As noted above, I am writing separately to address a topic that mixes planning and legal
considerations. In short, the right to develop the project has vested because it is the last subject of a
developmcnt agreement that is still in effect.

VESTED RIGHTS
The development agreement in question was entered into between the City and Pardee
- Construction Company in late 1988. I have enclosed a copy for your reference.. According to
Section 4.2 (page 7), the development agreement is in effect for twenty years after the effective
date of the ordinance that approved it (O-17178). According to Section 1.6 (page 4), the
ordinance approving the agreement took effect on December 14, 1988, so the agreement will be in
effect until late this year. Pardee assigned the development agreement for the Casa Mira View

property to SMD in 2007.

The development agreement provided the City many benefits, mostly by requiiing thai
Pardee (or its successors) provide a great deal of public infrastructure over and above what the
City could legally have demanded. This included portions of Black Mountain Road and
Westview Parkway, which have been built; most of Hage neighborhood park, which has been
improved; what was then a third community park, which has been completed; a library and
community swimming pool, which have also been built; and so on. There was also a contribution
for the Penasquitos Canyon Preserve, which has been paid. In fact, the City has separately
acknowledged that SMD has no further liability for the extraordinary benefits of the development

agreement because they have all been provided.

Conversely, the development agreement provided Pardee (and now provides SMD) one
major benefit: Section 5 (on page 11) vested a right to develop the “density and intensity of use”
of “1,848 multi-family units in the subdivision commonly known as ‘Casa Mira View.”” That is
exactly the project now before you. The agreement is still in effect, so it assures the number of
units being proposed. Even if the agreement had expired, SMD’s rights would have vested
because the City has received its benefits from the agreement and because SMD’s application was
deemed complete months ago. In any event, the agreement is still in effect.
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CLARIFICATION OF CONDITIONS

We ask that the Commission correct two of the conditions staff has proposed for the project. -
Condition No. 5 of the vesting tentative subdivision map and condition No. 10 of the planned
development/site development permit are defense and indemnity provisions requiring SMD to pay
the City Attorney’s fees and giving the_City (i.e., the City Attorney) control over any litigation
challenging the project. This violates the Subdivision Map Act (GOVERNMENT CODE §66474.9),
which requires that cities bear their own attorney’s fees and not impose a settlement on the
developer. (Both conditions say, consistent with the Map Act, that the developer need not perform a
settiement to which it did not agree, but that protection has no value given the preceding sentence
giving the City sole authority to dispose of the matter, presumably including invalidation of the
permits.} In the past, developers have been willing to accept the City’s version of this provisionina
spirit of cooperation. Unfortunately, though, the position of the current City Attorney, that his office
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following:

Subdivider shall defend, indemnify, and hold the City (including its agents,
officers, and employees [together, “Indemnified Parties’]) harmless from any
claim, action, or proceeding against any Indemnified Party to attack, set aside,
void, or annul City’s approval of this project, which action is brought within
the time period provided for in Government Code §66499.37. City shall
.promptly notify the subdivider of any claim, action, or proceeding and shall
cooperate fully in the defense. If City fails to promptly notify the subdivider
of any claim, action, or proceeding, or if City fails to cooperate fully in the
defense, the subdivider shall not thereafter be responsible to defend,
indemnify, or hold City harmless. City may participate in the defense of any
claim, action, or proceeding if City both bears its own attorney’s fees and
costs, and defends the action in good faith. The subdivider shall not be
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required to pay or perform any settlement unless the settlement is approved
by the subdivider.

: This tracks the language of state law. To avoid conflicts between the two entitiements,
Condition 10 of the use permit could then either be deleted or replaced with identical language.

{CONCLUSION

Casa Mira View would provide many benefits to the City. It will provide needed housing
in a location consistent with the communrity plan. The community planning group endorsed the
project unanimously. Even though the property is protected by a development agreement, SMD
will provide not fees, but one hundred eighty-five affordable housing units either on-site or
" nearby. A private shuttle will ensure that residents do not burden the local road or transit
systems. The density of Casa Mira VICW has vested. We urge that you recommend approval of
this valuable project.

Sincerely,

aul E, Robmson
- HECHT SOLBERG ROBINSON GOLDBERG & BAGLEY LLP

PER/RAS:cas
Enclosure {development agreement)

cc (w/enclosure):

' Mayor Jerry Sanders
William Anderson
John Fisher
Stuart Posnock
Carol Matson
John Leppert
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From: jai_birdie@hotmail.com

Sent: Tuesday, October 14, 2008 11:00 PM
To: CLK Hearings1

Subject: project no: 91647

this is a concern with respect to the proposed development of 1848 condominium at
11195 westview parkway. This site is close to the school and playground where
people gathers most of time and traffic and congestions will be a problem since
westview parkway is just four lane street both ways. the only access for parents
dropping their kids in the morning and residents who uses the ball park and the picnic
park that residents uses mostly on weekend. With 1848 proposed condominium. lets
say average number of residents per condo Is 3, you are talking about 5544 people
in that neighborhood and with average number of cars per resident is 2, you are
talking about .3696 cars in that neighborhood alone with only access out is westview
parkway .. could you imagine how congested the road is early in the morning where
people are going to work and parents dropping their kids at school. and with the
ballpark just across the street , west view parkway will be totally in shambles with
people looking for parking to use the ball park.

is there any study as how many cars uses wesiview parkway in the rmorning and
during that time that ball parks are being used by neighborhood residents?
thanks,

concern resident,

jay sumilang

10/15/2008
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From: Lopez, Dante P. CIV FISCSD Code 4315 [dante.lopez@navy.mil]
Sent: Thursday, October 16, 2008 9:18 AM

To:  CLK Hearings1

Subject: Rezone, Easement Vacation for Casa Mira View

My name is Dante P. Lopez. ! am a retired U.S. Navy servicemen but still work for the Navy as a civilian
employee. | live in 11267 Spitfire Road, San Diego, Ca. My property is one of the rows of houses that will
parallel to this future development. | am one of the pioneer owners of this property since 1985 which among us at
Spitfire Road still are. | will not be here during the hearing on Tuesday, October 28, 2008 because | will be
overseas working for a Navy project.

Me and my neighbors saw the developers plan when they had their open house presentatién at Hage Elementary
School last spring and we have some concemns of what will be the implications since it will- be adjacent to our
properties. ' :

According to the plan of the developers, structures will be buiit at about 80 ft. from their property lina. Structures
are five storey buildings. Their property is elevated about more than 15 feet from our property.

Building a five storey structure plus elevation will just dwarf the location of our properties, thereby overiooking us
downhill all the time. Although the developers told us that they will plant trees to camouflage their buildings, these
trees will take years before they grow to their attained heights which | will not envision anymore. Our concern
here is our privacy and for us, Iooking those tail buildings will be an eye sore and that is given, God forbid. These
just break our hearts after 23 years living peacefully. Additionally, with the height of the building and added
elevation, this will deprive us of the suniight we always have during the peak of winter because the sun rises from
a easterly south direction. What we will have are shades of this building and lesser heat radiating into our
houses. ’

In comparison to the units built by Home Depot by Hillery Road and those at La Jolla Village Drive and [-805,
these condominiums to be built at Casa Mira View will be the highest in this corridor. The advantage of those two-
developments, there are no adjacent detached houses nearby. Casa Mira View will be build just right near our
backyards.

Me and my neighbors know that we cannot stop the developers and it is hard to fight city hail. We are dwarves
fighting a giant. What me and my neighbors recommend to the council if the developers erect these building

more than 80 ft. from their property line thus minimizing the view of these tall buildings from us and giving us more
the privacy we currentty enjoy. We do not know if this will put a dent in the developers and city hall's agenda, we
just hope somebody could take a look on this putting their situation as if they are living in this area.

We love the area and we hope the city council will hear our dilemma and heip us come up with a more viable
solution. From the beginning that this was planned, we are just in the state of depressive move of what will

. happen to our properties we worked for ail those years. Thank you for reading my concern in behalf of myself

and my neighbors.

Very respectfully yours,

Dante P. Lopez
Disbursing Examiner

. FEG, FISC, San Diego
937 N. Harbor Drive

'10/16/2008
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San Diego, CA 92132-0058
{619) 532-1570 DSN: 522

10/16/2008
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October 24, 2008

Via Cal Express

PauL E. ROBINSON

Council President Scott Peters

and Members of the City Council '
City of San Diego

202 “C” Street, 10th Floor
San Diego, California 9210]

B HOPANTS
3z M autﬂz 130 80

Re:  Council Docket of October 28, 2008. Ttem 336
Casa Mira View

Dear President Peters and Members of the City Council:

- ‘We represent Scripps Mesa Deveiopers,-LLC (*SMD”), whose proposed Casa Mira View
project will be before you on October 28, 2008. We are seeking your support for this valuable

project. I am writing primarily to emphasize that the project is covered by a development agreement -
guaranteeing the number of units.

Casa Mira View proposes 1,848 residential units on about 41 acres near Westview Parkway
and Capricorn Way in Mira Mesa. The density is consistent with the community plan designation for
the site. The project consists of three 5-story residential buildings, each of which will wrap around
an above-ground parking structure. The project will include swimming pools and other amenities. A

- privately-funded shuttle will allow residents to reach local businesses and recreational facilities

without -burdening the local road or transit systems. SMD has committed to providing its road
improvements up front, even though much of the development necessitating those improvements as
mitigation will not be built for years. SMD will provide not fees, but one hundred eighty-five .
affordable housing units either on-site or nearby. The Mira Mesa Community Planning Group
endorsed the project by a 12-0 vote. Finally, the Planning Commission approved the project by a 4-0
vote.

SMD will provide more detailed information regarding the project and various planning
issues separately. Asnoted above, I am writing separately to address two topics that arise from legal
considerations. In short, the right to develop the project has vested because it is the last subject of a

development agreement that 1s still in effect, and the Council should use the alternative
defense/indemnity language it has already used on other projects.
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VESTED RIGHTS

- The development agreement in question was entered into between the City and Pardee
Construction Company in late 1988. I have enclosed a copy for your reference. According to
Section 4.2 (page 7), the development agreement is in effect for twenty years after the effective date
of the ordinance that approved it (0-17178). According to Section 1.6 (page 4), the ordinance
approving the agreement took effect on December 14, 1988, so the agreement will be in effect until
later this year. Pardee assigned the development agreement for the Casa Mira View property to

SMD in 2007.

‘ The development agreement provided the City many benefits, mostly by requiring that Pardee
(or its successors) provide a great deal of public infrastructure over and above what the City could
legally have demanded. This included portions of Black Mountain Road and Westview Parkway,
which have been built; most of Hage neighborhood park, which has been improved; what was thena
third community park, which has been completed; a library and community swimming pool, which
have also been built; and so on. There was also a contribution for the Penasquitos Canyon Preserve,
which has been paid. In fact, the City has separately acknowledged that SMD has no further liability
for the extraordinary-benefits of the development agreement because they have all been provided.

Conversely, the development agreement provided Pardee (and now provides SMD) one major
1 M 0 e & e T MN avnntnd mad it b Aneral o iy nen A St nitns A iR 1 OAO
penetll: DCCUONn 2 001 Page 11 ) VESIEA d 1ign v GCVEIOP Ulc aCiisity and imcnsity 01 usc’ 01 1,040
multi-family units in the subdivision commonly known as ‘Casa Mira View.”” That is exactly the
project now before you. The agreement is still in effect, so it assures the number of units being
proposed. Even if the agreement had expired, SMD’s rights would have vested because the City has
recetved its benefits from the agreement and because SMI)’s application was deemed complete

months ago. In any event, the agreement is still in effect.

CLARIFICATION OF CONDITIONS

We ask that the Commission correct two of the conditions staff has proposed for the project.
Condition No. 5 of the vesting tentative subdivision map and condition No. 10 of the planned
development/site development permit are defense and indemnity provisions requiring SMD to pay
the City Attorney’s fees and giving the City (i.e., the City Attorney) control over any litigation
challenging the project. This violates the Subdivision Map Act (GOVERNMENT CODE §66474.9),
which requires that cities bear their own attorney’s fees and not impose a settlement on the
developer. (Both conditions say, consistent with the Map Act, that the developer need not perform a
settlement to which it did not agree, but that protection has no value given the preceding sentence
giving the City sole authority to dispose of the matter, presumably including invalidation of the
permits.) In the past, developers have been willing to accept the City’s version of this provision in a
spirit of cooperation. Unfortunately, though, the position of the current City Attorney, that his office



R

President Scott Peters

and Members of the City Council
Qctober 24, 2008
Page 3

can dictate the City’s legal policy even in conflict with the Council, necessitates conforming these
conditions to the law. We thus request that both conditions be replaced with the following:

Subdivider/Owner/Permittee shall defend, indemnify, and hold the City
(including its agents, officers, and employees [together, “Indemnified
Parties”]) harmless from any claim, action, or proceeding against any
Indemnified Party to attack, set aside, void, or annul City’s approval of this

_project, which action is brought within the time period provided for in
Government Code §66499.37. City shall promptly notify Subdivider/
Owner/Permittee of any claim, action, or proceeding and shall cooperate fully
in the defense. If City fails to promptly notify Subdivider/Owner/Permittee
of any claim, action, or proceeding, or if City fails to cooperate fully in the
defense, Subdivider/Owner/Permittee shall not thereafier be responsible to
defend, indemnify, or hold City harmless. Cily may participate in the defensc
of any claim, action, or proceeding if City both bears its own attorney’s fees
and costs, and defends the action in good faith. Subdivider/Owner/Permittee
shall not be required to pay or perform any settlement unless the settlement is
approved by the Subd1v1der/0wner/Perm1ttee

This tracks the language of state law and avoids a conflict between the two entitlements.

At arecent Council hearing on another project, the City Attorney advised the Council that the .
City’s standard defense/indemnity language was not barred by the Map Act. We advised the Council
otherwise, but did not have a copy of the Map Act handy. For the Council’s reference, I have thus
also attached a copy of the Map Act section { GOVERNMENT CODE §66474.9) in question. As the
Council can see, it explicitly bars any other form of a defense/indemnity provision {(“Except as
provided in subdivision (b), a focal agency may not require . . .”), including the language that the
City Attorney had advised the Council to use. :

CONCLUSION

Casa Mira View would provide many benefits to the City. It will provide needed housing in
a location consistent with the community plan. Both the community planning group and the City’s
Planning Commission endorsed the project unanimously. Even though the property is protected by a
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| development agreement, SMD will provide not fees, but one hundred eighty-five affordable housing
. units either on-site or nearby. A private shuttle will ensure that restdents do not burden the local
road or transit systems. The density of Casa Mira View has vested. We urge that you recommend

approval of this valuable project.

Sincerely,

.f% A

HECHT SOLBERG ROBINSON GOLDBERG & BAGLEY LLP-

PER/RAS:cas .
Enclosures:  Development Agreement
GOVERNMENT CODE §66474.9

cc (w/enclosures):

. Mayor Jerry Sanders
William Anderson -
John Fisher
Stuart Posnock
Carol Matson”
John Leppert

353242_)



- CA Codes (gov:66473-66474.10)

66474.9. (&) Except as provided in subdivision (b), a local agency
may not require, as a condition for a tentative, parcel, or final map
application or approval{ that the subdivider or an agent of the
subdivider, defend, indemnify, or hold harmless the local agency or
its agents, officers, and emplovees from any claim, action, or
proceeding against the local agency as a result of the action or
inaction of the local agency, adviscry agency, appeal board, or
legislative body in reviewing, approving, or denying the map.

(b) (1) A local agency may require, as a condition for a
tentative, parcel, or final map application or approval,’' that the
subdivider defend, indemnify, and hold harmless the local agency or
its agents, officers, and employees from any claim, action, or
proceeding against the local agency or its agents, officers, or
employees to attack, set aside, void, or annul, an approval of the
"local agency, advisory agency, appeal board, or legislative body
concerning a subdivision, which action is brought within the time
period provided for in Section 66499%.37.

(2} Any condition imposed pursuant to this subdivision shall
include the reguirement that the local agency promptly notify the
subdivider of any claim, action, or proceeding and that the local
agency cooperate fully in the defense. 1If the local agency fails to
promptly notify the subdivider ¢f any claim, action, or proceeding,
or if the local agency fails to cooperate fully in the defense, the
subdivider shall not thereafter be responsible to defend, indemnify,
or hold harmless the local agency.

(c} Nothing contained in this section prohibits the 1local agency
from participating in the defense of any claim, action, or
proceeding, if both of the following occur:

(1) The agency bears its own attorney's fees and costs.

(2) The agency defends the action in good faith.

{d) The subdivider shall not be required to pay or perform any
settlement unless the settlement is approved by the subdivider.

hﬁp://m.leginfo.ca.gov/cgi-bin/displaycode?section=gov&gr0up=6600 1-67000& file=...

Page | of |

10/23/2008
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DEVELOPMENT AGREEMENT BETWEEN
THE CITY OF SAN DIEGO AND
PARDEE CONSTRUCTION COMPANY
NEGOTIATED AND ENTERED INTO PURSUANT TO.
CITY COUNCIL POLICY 600-37 ADOPTED BY THE
CITY COUNCIL ON AUGUST 9, 1988 AND AS
AMENDED -ON SEPTEMBER 13, 1982 -

o ATAI8

DOCUMENT NO.
NOV14KBE

FILED

P e e

SAN DIEGO, CALIFORNIA -

Submitted bv:

Pardee Construction Company

110 West "C" Street

San Diego, Califormia 92101

Applicant's Attorneys:

John D. Butler, Esg.

John E. Ponder, Esg.
Sparber, Ferguson, Naumannm,
Ponder, & Ryan

701 "B™ Street, Suite 8GO
San Dieqo, California 321901
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DEVELOPMENT AGREEMENT BETWZIN
THE CITY OF SAN DIEGO ANT
PARDEE CONSTRUCTION :COMPAXY
NEGOTIATED AND ENTERED INTO PURSUANT TO
CITY COUNCIL POLICY 600-37 ADOPTED BY THE
CITY COUNCIL ON AUGUST 9%, 1988 rMD AS
AMENDED ON SEPTEMBER 13, 19t8

THIS DEVELOPHENT AGREEMENT ("Agreement"} is entered into

between THE CITY OF SAN DIEGO, a municipal corporation ("City”"),

and PARDEE CONSTRUCTION COMPANY, a California corporation

("Owner"™ or "Property Owner"}.

1. RECITALS. The Agreement is entered into with reference

to the following facts:

1.1 Code  Authorization. City, =& charter éity, is

authorized pursuant to Government Code Sections 65864 through

development agdreements with persons having

H
o
3
+
¥

e e el ] 4 -
65605.5 tc ente

legal or eguitable interests in real property for the purpose of
establishing certainty for both City and Owner in the development
process. City enters into the Agreement pursuant to the pro-

visions of the Government Code, the City charter and its home-

rule powers, City Municipal Code sections 105.0101 et sec.,

Counncil Policy 600-37, and applicable City pclicies. The parties

acknowledge:
{1} This Agreement is intended to assure adequate

public facilities at the time of development.

(2) This Agreement is intended to assure develop-

ment in.accordance with City's Capital Improvement Plans.
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{3) This Agreement is intencel to provide éer‘
tainty in the development appfoval process by only-vesting
phe' permitted use(sl; .density and intensity ;f use with
respect to the Subjecf property. ‘

(4) This Agreement will per=i achievement of

growth management goals and objectives as reflected in the
Progress Guide and Council Policy No. 60I-37.

(5) Owner is required by the Mira Mesa Community
Plan, the.Miri Mesa Public Facilities Financing Plan and
facilities Benefit Assessment, Planned Residentiél Permit
No. B86-0969, Vésting Tentative Map No. 86-0969, and %inal
Map No. 9257 to provide public faciliéieé or public improve-

ments as conditiong of .approvals thrcevgh  the regulatory

process.
{6} This Agreement wili allcﬁ City to realize

extraordinary and significant tramsiz, -

edﬁcational, ;etreational, cultural ari regional benefits

and facilities and. other supplemental Lbsnefits in addition

to those available through the existing ragﬁlatory.p:océss.
(7] Many of the extraordirzrv and significant
benefits identified,aé consideration'td City for entering
into this Agreegent are éf regional si@:ificance; relate to
existing deficiencies in public facilitles; require Préperty

Owner to contribute a greater percentzce of benefits than

- would otherwise be .reguired; and represent benefits which

would not otherwise be required as part of the development

process.

PN



" by law,

1.2 Owner. Owner has a legal or eq:itéble interest in

the real property located -in City and Cctaty of San Diego,

California, described on Exhibit ~ "aA* attached hereto

{"Property")-_ The Property includes the suidivisions known as

Westview (216.6% acres) and Casa Mira View [43.4% acres) within

the Mira Mesa cpmmunity planning area. The Property is 10cated

on the north side of Mira Mesa Boulevard beiween Interstate 15

and Black Mountain Road.

1.3 Interest of Owner. Owner hera2by represents that

it has a legal or equitable interest in the Property and is

authorized to enter into this Agreement.

1.4 Planning Commission - Céu:cil Hearings. On
September 19, 1988, the Planning Commissior of the City ("Plan-
ning Commissionﬁ), after giving notice pursuant to Government
Code sections 65090 and 65091, held a public heariﬁg to consider
the Owner's application {for this Agree:
- Commission recommended that the City Council ceny approval of the
ngelopment Agreemenﬁ. On.September 20, 19g8¢, the Council of The
i San Diego ["Council")} after providin:z notice as required

City -of
held a public hearing to consider ths Owner's application

for the Agreement.

1.5 Council Findings. The Courncil finds theat. this

Agreement is consistent with the Progress Guice &znd General Plan,
Specific Plan or the Community Plan, Councll Pelicy 600-37, as

well as all other applicable ordinances, plans, policies and

regulations of City.



) 1.6 City Ordinance-r On Novber Hﬂ.ﬁﬁg, the

approving this

. Council adopted Ordinance No. 0- 17178 .
The ordinance becomes effective cz DeCembes /4 , 1988.

‘"Agreement.

2. DEFINITIONS. 1In the Agreement, vunless the context.

otherwise requires:

2.1 "Community Plan” is the Mira M=sa Community Plan,

adopted by the City Council on August 25, 19EX, by Resolution No.

R-254503, as amended on January 5, 1988, by City Council Resolu-

.tion No. R-270080.

2.2 "EIR" is the Environmental Irzzct Report EQD Nos.

86-0969/87-0177, certified on January -5, 1%:8, by City Council

Resclution No. R-270080.
2.3 "rM" is Fimal HMap Wo. 3257, approved by City

Council on June 18, 1979, pursuant to Resolaution No. R-223727,

and any duly approved amendment to the FM.

2.4 "Financing Plan"™ means thke Mirzs Mesa Public

ths City Council on

Facilities Financing Plan, adopted by

February 23, 1988, by Resolution No. R-272414, ‘or subsecuent

approved amendments. The parties recognizs that the Financing

Plan sets forth the public facilities which +ill be reguirec for

the ultimate build-out of the Community Plan. The genérél
description, précess andlallocation 0f ccszs containéd in the
Financing Plan are further explaine¢ anc¢ identifieé¢ in the
Financing Plan which is incorporated herein v reference.

2.5 "Negative Declaration” is the Negative Declaration

for Hage Park, EQD No. B87-0456 issued July 23, 1987, and Addendum

thereto.



"Westview" and

2.6 "PRD™ is Planned Residential Fermit No. 86-0969,
approved by Planning Commission on October 2z, 1987, pursuant to

Resolution No. 0086-PC, and any duly approvel amendment to the

PRD.

2.7 "Project” is the development <f the Property as

set forth in the Community Plan, PRD, VTM, zz& FM. The Project

incluaes 38 single family detaChédr ﬁnits znd 1,826 attached
mglti-family units in the 'subdivigion ccmmonly khown as
1,848 multi-family units In  the sﬁbdivision
commonly known as "Casa Mira View."

2.8 ™“Property” is the real prop:zzrty referred to in

Exhibit A,

2.3 "Property Owner" or "Owner™ means the person,
persons, or entity having a legal or equitzble interest in the

Property and includes the Property Owmar's successors in

interest.
2.10 “Shapell” 1is Shapell Indust-ies, Inc., and’ 1its

successor in interest, S & £ Constructiorn Companv, who have a

legal or eguitable interest in that subdivision cbmmonly known as -

Mesa Del Sol which is subject to Planned Fasidential Permit No.

- 86-0613, Tentative Map No. 86-0613 and Finzl Map No. 9407.

86-0269,

2.11 "vrM" is Vesting Tentativ:z Mep No.

*

approved by Planning Commission on October 22, 1987, pursuant to

Resolution No. R-0078-PC, and any duly apﬁ:oved amendment to the

VTH.
2.12 "Zoning" is Orcéinance No. C-17009 adopted by City

e

Council on January 19, 1988, rezoning the real property to

R1~5000 and R-3000 zones.



2.13 "404 Permit" is Army Corps of E-ngineers 404 Permit

.issued December of 1987.

2.14 "1603 Permit”™ is California Cepartment

and Game Section.160] permit dated December 22,11987.

3. EXHIBITS.

1

The following documents referred to in the

Agreement are attached to this Agreement, arec on file with the

City of San Diego, and are identified as followvs:

. Exhibit
besignation

A

B

M

Description

The Property

Planned Residential Permit No. 86—0959

Development Plans

4. GENERAT, PROVISIOKS.

Referred to
in Section

of Fish -

1.2, 2.9

1.1(5),2.7

{(deleted)
Vesting Tentative Map No. 86-0%59 1.1(5),2.12
Army Corps of Engineers 404 perzit 2.14
California Department of Fish zzd
Game Section 1603 permit 2.15
Certificate EIR 86-0969 2.2
Notice of Determination for Wesiview PRD 3
Negative Declaration for Hage Park 2.6
Notice of Determination for Hzge Park 3
Final Map No. 9257 1.1(5)
Black Mountain/Westview Parkway
Improvement Plans 6.1(a) (1)
Hage. Neighborhood Park General
Development Plans S 6.1(a)(2)
Third Community Park General

- 6.1(a) {3)

4.1 Property Subject to the Agreerent, Until released

pursuant to the proviéions of Section 9.3 below, no property

-6-
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’ shall be released fp6m this Agreemené until Property Owner has

4

! T
. 4 . N . . .
. 1 erformed its obligations arising out c the Agreement.

4.2 Duration of Agreement. The term of tﬂe AGreement

the Agreement shall

. 17478 .

! shall commence on, and the effective date of

be, the effective date of City Ordinance No.

1.6 above and the ter— =hall extend . for a

setufofth in S

ty (20) years/ following the effeczive date unlesé.fhe

period tw

Agreemenft is ea T terminated;-or its term =sdified.

4.3 Assignment;" Property)Owner ¢hz21l have the right

7

-~ Ve
to transfer or assign’ the Property, in whol¢ or in part, to any

e

person, partnershiy, joinpyvéhture,'firm or corporation at any

time during the téfm’ﬁ?_this Agreement; prcvided, however, the
rights of the Property Owner under this EZcreement may not . be

transferred or assigned unless the itté;_;;;;;;;—gghzgaﬂtit¥
.

Manager of City is first obtained and'any trzasfer or assignment

of the rights under this Agreement shall 1irciude in writing the

assumption of the duties, obligations, and liabilities &rising

from this Agreement if the City Manager grar-s written consent to

transfer ' the rights. Such trznsier or zssignment shall not
relieve the Property Owner of any duty, oblication or liability

to City without the 'consent of the City Manager. The City

of

‘Manzger's ccnsent to tfansfer, assignment and release
liability shall not unfeasonably be withhelé.

During the tarm of this Agfeement, anv approved
assignee oOr transferée of the rights under this Agreement shall
observe and perform all of the'auties and ot:igations of Property
Owner contained iqfthfé Agrieement as such duties and obligations

pertain to the/portion of the Property translerred or assigned.

- e



Any and all approved successors and assignees of Property Owner
shail have allrof the same rights, benefits, cuties, obligations,
and liabilities of Property Owner under fhis Agreement.. If. the
Propertyv is éubdivided, any subdivided parcel may be sold,
mortgaged, hypo;hecated, assigned or transferred to persons for
development by them in accordance with the provisions of this
Agreement. ‘Upon assiénment or trgnsfer of ths riéhfs of Property
I Propertyv Owﬁer and

Owner under this Agreement, the obligations oI

the transferee or asignee shall be joint anc several.

4.4 Amendment or. Cancellation of Agreement. This
Agreement may be amended from time to time or cancelled by the
mutual consent of the parties but only in the same manner as its

adoption by an ordinance as set forth in Goverrment Code section

65868 and San Diego Municipal Code section 105.0109. The term

"Agreement" or "Development .Agreement” shall include  any amend-
ment

4.5 Enforcement. Notwithstzndinc Government Code

section 65865.4 and San Diego Municipal Coce sec£ion JOSLOliO,
this Agreement 1is enforceable bv any party to the Agreement in
A-any ﬁanner provided by law. The remedies prévided in Section 8.4
of this Agreement shall not 1include anc¢ City skall not be‘liable
for any action in <damages oOr any costs or attorney's fees
resulting from any dispute, contro#ersy, action or inaction, or
any legal proceedihg arising out of this Agreenent.

4.6 Hold Harmless. Property Owner zgrees to and shall

hold City, its officers, agents, employees, consultants, special
counsel and representatives harmless from liability: {1} for
damages, just compensation, restitution, judicial or equitable

-8- s
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- relief arising out of claims for personal! injury, including

health, and claims for property damage which may arise from the

‘direct or indirect operations of the Properiy Owner or their

contractors, subcontractors, agents, employees or other persons

acting on their behalf which relates to the P:oject; and (2} from
any claim that damages, just ;ompensgtion, restitution, judicial
or equitable relief is due by reason of the terms of or effects
ariging from this Agreemehtl Propérty Owner agrees to:pay all
costs for thé defense of the City and its officers, agents,

employees, consultants, special counsel and representatives

regarding any action for damages, just compensation, restitution,

‘judicial or equitable relief caused or alleged to have been

caused by reason of Property Owner's actions in connection with
the Project or any claims arising out of this Agreement. This
just.

hold harmless Aéreement applies to all claims for damages,
compensation, restitution, judicial or eguitzble relief suffered
or alleged to have been sufferéd by reason of the events referréd
to .iﬁ this__paragraph or due by reaéon o0f the terms of, or
effects, arising fromvthisAAg:eément regardless of whether or not
the City prepared, supplied or appfoved this kgreement; plans or
specifiéationﬁ; or both, for the Project. The Property Owner
fufther agrees to indémnify, holé hermless, znc¢ pay all costs for
the defense of ﬁhe City, includipg fees anc costs for special
counsel regarding any action by a third party challenging the-
validity of this Agreement or asserting tﬁat damages, Jjust
compensation, reStitution, judicial or equitablé relief is due to
personal or property rights by reason of the terms of, or effects
arising from this Agreement. Property 6wne: shall select legal

-9~



counsel to represent City inlan§ such proceecing subject to City

Attorney's approval. Such approval shall not be unreasbnably

withheld. City may make all reasonable decisions with respect to

"its representation in any legal proceeding.

4.7 Binding Effect of Agreement. To the extent not

otherwise provided in Section 4.3 of this Agreement, the burdens

of the Agreement bind and the benefits of the Agreement 1inure to

the parties' successors in interest.

4.8 Reiationsh;p of the Parties. The contractual-

relationship between City and Owner arising out of the Agreement

is one of independent contractor and not agency. This Agreement

does not create any third party beneficiary rights.

4.9 Notices. All notices, demands and correspondence

regquired or permitted by the Agreement shall be in writing and

delivered in person or. mailed by first class or certified mail,

postage prepaid, addressed as follows:
If to City, to: .
The City of San Diego
City Administration Building
202 "C" Street, 9th Floor

San Diego, CA 352101
Attention: City Manager

If to Owner, to:
Pardee Construction Company

110 West "C" Street

San Diego, California 92101

Attention: Michael D. Madigan

Phone: {619) 231-9744

A party may change its address by giving notice in

writing to the other party. Thereafter, notices, demands and

correspondence shall be addressed and transmitted to the new
addéress. Notice shall be deemed giveﬁ upon personal deliverv or,

-10-

. j



R

‘if mailed, two {(2) business days following Zeposit in the United

Stétes'mail.
5. DEVELOPMENT OF THE PROPERTY.

5.1 Rules, Requlations and Policies. The rules,

regulations and official policies governing tkhe permitted use(s)
of the Property, with respect to and only with respect to  the’
densify and intensity of use of the Property, shali be those

rules, requlations and policies applicable tc the Property as of

the effective ‘date of this Agreement.

5.2 Permitted Use, Density and Intensity of Use; Rate

and Amount of Growth. .This development with

land, density and intensity of use shell be I5T the project which

res

includes 38 single family detached units &znd 1,826 attached
multi-f  wunits . in the subdivision commonly known as

units In the subdivision
nt , :

—

"Westview” and 1,848 multi-family

t

' . P -
commonly known as "Casa era/E}ew;'

: T:i/;iighf/ to regﬁlate the irate and amoun
i '
growth is not abrégated by the City. The Ci:iv hereby retains

ions, timing and sequencing of developmen: and the fin

ents in this.

velopment. No vested rights as to any recuir

ragraph either as to existing or fut regulations, ordi-

conferrec.

p

nances,

-11-




5.3 Design and Construction Stend:rds and Specifica-

. LT . .. -

The design and constriaction standards and specifications
) ks ‘\

for buildings and structures in the ¥roject skall be subject to

tions.

appllcable design standards and guldellne iz effect at the time
that any develoPment approval shall bE sought for the Project or

any unit or structure contained w1th;n the Prcject.

5.4 Maximum Height and,’ Size of Structures.. The

maximum height and size for all structures s=zll be as provided

in the applicable zoning classifidations.

5.5 ﬁeservations and ‘Dedications cZ Lands for Public

: .
Purposes. Mln}mum

' | ; '
public- purposes; shall be as get forth in all! approvals for this

i

Project, including the VvIM/ FM, PRD and 2: set forth in this

Agreement.
5.6 Future iscretionary ApproveE_cs. Except as pro-

vided in section 5.2 and S.9,/;hi§“hgreene:i shall not prevent
- L3 . .

"~

' . -~ .
the City, when consider{gg/requests for dis::etionary approvals

subsequent to the e;fgzglve date of this Ag-::\ ent, from aoplylng

\

new rules, regulat}Ons, %9¢/?o%1c1es which &=

Property, includdng buf/not limited to, c“arses . in the geqeral

plans, specifi plan,fgommanltv plan, subd*vLs;on Lnd/or bu1ldlnq

regulations,

s

denying or/conditionally approving any suisaquent applications

Oor new riles,

se entitlements based on such exIstin

for 1land
regulation and/cr policies; prov1ded hcwever/ that such new
_ . P
ica-~

rules, regulations

z= Diego and are

tio

imposed sodlely

reservations and dediceztions of 1land for

& Q icable to the

nor shall this Agreement Fp-=vent Lhe Citv- from:

'.'/

:
——r
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welfare of the public, This Polic

addition, this Agreement shall not preveng
exercising its police power to protect
Ppwer}//é;ercised in
accordance with section 5.14 of this Agreement, is paramount to

any rights or obligations created .or existin§ between the

parties.

5.6.1 Future Discretionary Aporovals Reguired for

Should Property Owner be

Black Mountain Road Construction.
reguired to obtéin any discretionary approvals or amendments to
existing approvals for the construction of Black Mountain Road on
Owner'é P;ﬁperty subsequent to the effective date of this
Agreement as a result of being directed by Cify to const;ﬁct that
portion 0f Black Mountain Road which is shown on the Mesa Del Sol’
Final Map Ho. 9407, and Property Ownef_is unable to cbtain such
éppfovals Lecause..gf the application of ;uleé,‘ reguiations or

the efileciive date. of this

Agreément, then and in ‘that event, Property Owner shall be

relieved of 1ts obligaztion to construct theat p’ortidn of Black

. Mountain Rbad which is on the Mesa Del Sql;Subgivisoh.

5.7 Processing Fees.. Alﬁ(ﬁiii,ég;:kharges intended to

cover City costs associated with processing development of the

Property, including but not limited to fees and charges for

applications, processing,. inspections, pler review,  plan pro-

e

cessing, and/6T environmentdl review, which are existing or may.
be revised or adopted during the term of this Agreement,. shall

apply to t evelopment of the Property.

$.8 Amendments or Additions to Facility Financing

Programs. This Agreement shall not preclude the inclusion of and

-13-



changes to Facility Benefit Assessments, Facility Financing

Plans, Development Impact FeeS or other relz:iel fees adopted on a

“community or City-wide/basis where such inclusion or change is

caused- by 1nflat10n/flater more. accurate cos:t estimation, later

commonly accepted higher standards of Fonstruc ion, an allocatlon

to the Mira Mesa Communlty of a falr share of the cost of any

!

f
{

regional 'public %mprovemen

ts whiqﬁ demonstirably benefit said

unforeseen circumstances in the development of the Property.

5.9 Development, Construction &zd Completibn of

In consideration for the extracordinazry and significant

Project.

benefits set forth in Section 6.1, the Owner has been legally

vested under paragrabh 5.2 with regard to the permitted use(s) of

land, density and intensity of use. To thz extent that such

benefits have been provided, the City alsc confers under this

section the right to develbp, construct and camplete'the Project

in accordance with limited phasing and tln'té, 'The Owner shezll
be - issued the following

- following years provided.
v
»thér of

BL--Cl“g Permits

Year

isgo ; 200
1991 ; 350
1992 | "f 350

1993 ) ' : //‘
1994 \;Hiéﬂ

19935
-14-
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450

1996
1997 -/ 450
1998 : (&///,”'450’
1999 P ‘Mﬁtp ' o 212

Infgﬁe event Ownef elects to o-tain fewer building
pérmits duripg any calendar year than is specified, the diffexr- -

ence in nyﬁber shall be added to the number specified for the

4

Egr;igd forwarc from year to year

following year anqxiéy' be
e o : )
thereaftig;dfﬁii building permits aTe subjezt to the allocation

on 4A3b péfthe grbwth management element

process pursuant to Sec

. s
. s .
amendment adopted by the éiiz/Counc1l on Aug&st 9, 1988, subject
to voter approﬁal. ~— ’ '
5.9.1 Certificate of Occupezcy. No certificate

of océupancy {or equiﬁalent'ddcument) for“any dﬁellingqhhit on

the Property shzll be issned other than for model units by City

until construction of Black Mountain/Wes:iview Parkway, BHage
Neighborhood Park, the 25 acre athletic czzplex in the Third

Community Park, and the traffic signal at Hi:lery Drive and Black

Mountain Road have been completed. "Complzzed” means, for the’

purposes of this subsectibn, 2z status of ccxstruction such that
members of the public can physically use ks improvemén;s showr
on the Biack Mountéin/Westview-Parkway, Eaéé-Neighborhood Park
and Third Community Park Iﬁprovement Plans. Nothing cbntained in
| this subgection shall be construed to lizit City's right to
require, after said improvements afe solcom;leted, correction of

construction defects prior to City's acceptance of said

improvements.

-15-
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5.10 Moratoriums. Morato:iums enacted by the City for

the public health, ﬁafety and welfare whick &re imposed oﬁ the

.Property or Project ishall toli the time perioZs set forth in this
S R

Agreement.
5.11 Progress Reports Until Construstion of Project is
Complete. Owner shall make reports of the proegress of construc-

tion of public facilities described in the RAgreement in such

detail and at such time as the City Manacer or City Engineer

reasonably reguests.

5.12 City to Receive Constructior Contract Documents .

Owner shall furnish City, upon written reguest, copies of any
public facilities constructien contracts and supporting documents

relating to the Property.

5.13 Conditions of Discretionarv Approvals.  The-

‘requirements imposed as conditions of any discretionary approval
received-thfough the City‘s existing regulatcov procegs shall be
governed by the terms of those_approvalg except to the extént
thié Agreement modifies such conaitions, btz ih no event shall
sucrn:conditions be affected by the terminztion, canceilation,
rescission, revocation, default or expiration of this Agresment.

5.14 Police Power. In the exerzise of 1its Police

power, the City Council shall recognize ancd consider the circum-

stances existing a2t the time this Agreement was authorized. In

adédition, such exercise of the Police Power shall be consistent

with the purpose and intent of the Developmen: Agreement statute,

Government Code § 65864 et seq.

-16~
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‘herein referred to as

6. DEVELOPMENT PROGRAM.

6.1 (a) Extraordinary and Significant Benefits.

or of law, to

Notwithstanding any provision in this Agr

the contrary and as part%al consideration or the parties

entering into this. Agreement, t e/barties ree that Owner 1is

obligated to provide to .the ty the folio ing enumerated extra-

ordinary and significant benefits even/if the Owner: cancels,

rescinds, repudiates, re¢fuses, revokfs or in any manner termin-

ates or attempts to terninate tbis Agreement:

(1) Black Mountain Road, Westview .Parkway:
Portions of Black Mountain Road and Westview Parkway which are,
together with utilities and other appurtenances thereto, to be

constructed on and adjacent to the property: said construction is
. "the B}ack' Moungainfﬁestview Parkway
Construction.” The Black Mountain/Westvie? Parkway. Construction
shall be accompiished in compliance with (i) condition of said
vestiné‘tentative map set forth in Exhibit D and (ii} imérovement
plansAapproved by the Cit& Engineer of City {23584~-D for Black
Mountain Road, 23643-D for Westview Parkway; and 23729-D for
WEstviéw Parkway"OffsitgL, herein referred collectively to as

"the Black Mountain/Westview Parkway Improvesent Plans.”™ A copy

0f the Black Mountzin/Westview Parkway Improvement Plans. is

,attéched as Exhibit- L.

(2) Hage Néigﬁborhood Park: Property Owner shall

also design and improve five (5) acres for a 9 acre neighborhood
park, known as the Hage neighﬁorhood pafk, also known as

"Westview Park," adjacent to Hage Elementary School Site, in a

manner satisfactory to the City Engineer. The site will consist

-17-



of an approximate 8 acre park site and a 1(C acre school site;

said construction 1is herein. referred to &: "Hage Neighborhood

-Park Construction.”

Property Owner shall imprsve this 5 acre park

site in accordance with section 5.9.1 prior to the occupancy of

any of the residential units. Property Owner shall énter into an

agreement with the City authorizing reimburszsent for such work

from the appropriate. funds prior to the azzroval of the finel

map.
The Bage Neighborhood Pa:k Construction shall
be accomplished in compliance with (i) conditions of said vesting

tentative map set forth in Exhibit D; and (ii) approved General

ment Plan for the Hage NeighborhczZ Park ("the BHage

)

Develop
Neighborhood Park- General Development Plans®), a copy of which is

attached as'Exhibit M.

{3) Third Community Park: - Unit No. 8 is

designated as a public park and is to be aczuired in accordance

with procedures established in Section 6%4279 et seg. of the

-Subdivision Map Act. Prior to the apprcvel of a. final map
including this pérk site, the City may, 2t i*s option, enter into
an agreement to acqguire the site within twc (2). years. Failure

to enter into such agreement will ‘terminate tXs park reservztion.

The designatién‘of Unit kc. B8 as a park site
- shall be aéleted provided a Community Plan z—=z2ndment is approved
by the City Council redesignating the lanc use and a lease is
executed with the San Diego Commﬁnity Collece Distri;t and the
City of San Diego for a 30 acre site. Twenty-;ive acre athletic

complex cf the 30 acre site is to be improves prior to occupancy
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of any of the residential units; said cornstruction is herein

referred to as "Third Community Park Consiuction." Property

‘Owner shall request FBA credits for this imprcvement.

The Third Community Park Construction shall

be accomplished in compliance with (i) condition of said vesting

tentative map set forth in Exhibit D; and (iI) approved General

Development Plan for the Third Community Parxr ("thé Third Commu-

nity Park General Development Plans®), 2 copy of which is

attached as Exhibit N.

(4) Mira Mesa Library: Froperty Owner is

required by the Financing Plan to participzte in the cost of

constructién of the Mira Mesa Library {"Lik-ary™). Subject to

section 6.4, on January 10, 1992, Property Owmzr shall advance to

the. City, FBA Funds ("funds advanced")}, subjszt to.reimbursement

pursuant to section 6.3, in an amcunt not to exceed Three Killion

Dollars ($3,000,000.00} for the Library. £zid advancement of

funds is prior to the time funds are reguirad pursuant to the

Financing Plan.
(S) Penasquitos Canyon Prese—ve Non-Reimbursable

Contribution: Praperty Owner agrees to maks a nan-reimbursable

contribution of dne Hundred Thousand Deollars (£100,000.00) td the

City - for use 1n the Penascuitos Canyon Presszrve. The contribu-

tion shall be made on or before the 1iss:zznce of the first
building permit for a residential wunit ‘constructed in the

Project.
(6) Community Swimming Pool: Property Owner is

recuired by the Financing Plan to participzte in the cost -
construction of the community swimming pocl ("Pool”™} in tF
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Community Park. Subject to section 6.4, on July 1, 15930,

Property Owner shall advance to the City, FBA Funds ("funds

‘advanced”), subject to reimbursement pursuart to section 6.3, in
an amount not to exceed Two Million Four Huné-ed Thqusénd Dollars

{$2,400,000.00) towards the cost of the const-uction of the Pool.

Said advancement of funds is prior to the tirs funds are reguired

pursuant to the Financing Plan.

(7} Field House: Property Cwner is required>by

the Financing Plan to participate in the cost of thg construction
of the field house ("Field Housé“) as part of phase two of the
Third Community Park. Subject to section 6.4, on July 1, 1934,
Propérty Owner shall advance to the ‘City, FBA TFunds - ("funds

zdvanced"}, subject to reimbursement pursuar: to Section_E.B, in
"an- amdunt not to exceed Two- Million Doliers .-($2,000,000.00)_"
towards the cost of construction of the Field House. Said

advancement of funds is prior to the time funds are required

pursuant to the Financing Plan.

{(8) Librarv and Park Non*Rsimbursable'AContribG—

tions: Property Owner agrees to make a ron-reimburszble con-
tributiodn of Five Hund:ed'Thpgsand boilars {£500,000.00) to Cify,
| to be used for general improﬁements for thz Miraz ﬁesé Library.
The contribution to the City shall be paid on demand by the City
but no earlier than July 1, 1993, Property Owner agrées to make
- an additipnal- non-reimbursable contribution of One Million
Dollars (51;000,000.00} to Citf to be usec for general public
improvements within the Mira . Mesa Planning Area. The
contribution for general public improvements.shall be paid to the

City as follows: Five Bundred Thousand Dollars (§$500,000.00) on

-20-
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‘'with accrued 1interest,

demand by the City but no earlier than July 1, 1995; and the
balance of Five Hundred Thousand Dollars {$5€2,000.00), together

if any, on demand r» the City but no
earlier than July 1, 1997.

The dollar amounté set forth 1in section
6.1(a) (8) as non-reimbursable contfibutions 2re stated in 1989

dollars. Said amounts shall increase at the rate of 4% for ﬁhe

remainder of fiscal year 1989 and at a rate thareafter consistent
with the inflation factor of the Financing Flan for each fiscal

year until paid.

6.1 (b) Additional Extraordinary and Significant

Benefits; Mesa Del Sol Improvements. City Council approval of

the Mesa Del Sol Subdivision in part obligated Shapell to

construct the feollowing improvements ("Mesz- Del Sol Improve-—

ments®) :
{1) Black Mountain Road full-width north of Galvin
Avenue to the northerly subdivision bourniary.

(2} Traffic signal system at Hillery Drive and Black

Mountaiproad.

{3) To improve four acres of a nine acre
neighborhood park known as the Hage Néighborhood Park,

satisfactory to the City Engineer.

(1) As additional - extraordinary and

significant beneéfits, Property Owner agrees, if directed by City,

to construct the Mesa Del Sol Improvements set forth in section

6.1(b) if Shapell is declared in default by the City under Final

Map No. 9407 of its agreement relating to the improvements for
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Improvement Plans and

Ytesa Del Sol.1 If Shapell or the successor in interest to. the

Mesa Del Sol subdivision is successful in ci:a2ining a new PRD,

tentative map or similar plan for the Me:z: Del Sol Project,
and/or Shapell or its successor in interes: :s exonerated from
the default, then Property‘ Owner will Es relieved of the

condition to provide the Mesa Del Sol Improvezents described in

cection 6.1(b). 1In the event Property Owner is relieved of the

condition to construct the Mesa Del So! Improvements, any

reference herein to the Mesa Del Sol Improﬁe:snts shall be of no

force or effect.

6.2 {a) THE BLACK MOUNTAIN/WESTVIZY¥ PARKWAY CONSTRUC-

TION:

(1) Plans: Property Owner has, at Proberty

Owner's sole cost, .submitted to City the Blz:k Mountain/Westview

Parkway Improvement Plans for the Black Mourzzin/Westview Parkway

Construction. City shall, in its custcemasr and usual manner,

review and critique the Black Mountziz/Westview Parkway

notify Property Owm=r of any required

changes thereto. Propefty Owner shall promzziy make such'changES_

+o the Black Mountain/Westview Parkway Imprcvzzent Plans.

(2) Bond{sl: No later thzz thirty (30} cays
after City notifies Property Owner that =zze Black Mountain/

Westview Parkway'lmprovement,Plans are sat;sfaétory to City,

1Improvéments to Black Mountain Road stz1l be constructed to -
znd uponCity provided

specifications approved by theCity Engineer zr
right-of-way.

_22;
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Property Owner shall deliver to City a faitful performance and
labor and mateérials bond(s) or other accez:able security, in
‘penal amounts determined by City, which boncic} shall secure the

obligations of Property Owner pursuant o the development

permit{s) described below.

(3) Improvement Permit(s): GTpon receipt of the

bond(s) described in Subsection 6.2({a)(2), City shall issue to

Property Owner permit(s) authorizing and okligating Property

Owner to perform, or cause to perform, the vick set forth in the

Black Mountain/Westview Parkway Improvezent Plans  ("the
Improvement Permit(s}"). Property Owner shall_ diligently™
. R

prosecute to completion the Black ‘Mountzin/Westview Parkway

Construction.

"(4) Vacation, Dedication: Tiz Council shall take

all necessary action to vacate portions of existing right-of-way,

as required by Subdivision Board requiremen:s, and dedicate as a

public road those portions of Black Mountzi: Road,lSamoa Avenue

and Galvin Avenue which traverse City-owned lend. Fuftﬁer, City

shall timely eccept, from the County of San Tiego, dedication as

a public roaé of those portions of Black Mountain Rozd which
traverse Coﬁnty—owned'lands.

(5) 5eéication: Prior to c= concurrently with
Property Owner's delive:y'to City of the Zozd(s) described in
_Subsection 6.2(a) (2}, Property Owner shall celiver to City,‘and
City shall acceft, a ﬁroper and lawful dégéfs} in favor of City,
executed and acknowledged by Proéerty Oyne:; conveying to City
‘(or .dedicating as public streets, as City ;hall detefﬁine in its

discretion) those portions of Westview Parkw:v and Black Mouﬁtain

- -23-



~Poad which are {i) shown on

said vesting Tentative Map No.
86-0969; and (ii) not presently owned by City or'thé County of

San Diego (or dedicated as public streets).

(b) THE HAGE NEIGHBORHOOD PARK .AND  THIRD

" to  City

COMMUNITY PARK CONSTRUCTION:
{1} Plans: 'Propertyl0wner shzll submit to City

the Hage Neighborhood Park and Third Community Park Improvemenf

"Plans for 5 acres of. the Bage Neighborhoed Park and the 25 acre

athletic complex in the Third Community Park Construction. City

shall, in its customary and usual'manner, review and-critique the

Hagé Neighborhéod Park and Tﬁird Community'Park Improvement Plans-
and vnotify 'Propertyr Owner of any rgquiréd changes thereto.

Property Owner shall ”prOmptlf- make such changes to the Hage

Neighborhood Park and Third Community Park Improvement Plans.

(2) Bond(s): No later than thirty (30) days

after City notifies Property Owner that the Hage Neighborhood

Park and Third Community Park Improvement Plans are satisfactory'
Proﬁerty‘ Owner shall deliver to _Cify a faithful

performance and labor and materizls bond{s) or other acceptable
security, in penal amounts determined by City, which bond(s)

shall secure. the oblications of Property Owrner pursﬁant'tp the

development permit(s) described below.

{3} Improvement Permit(s): Upon receipt of the

'bond{s} described in Subsection 6.2(a) ({2}, City shall jissue to

Property Owner a permit{s) authorizing and obligating Property

Owner to perform, or cause to perform, the work set forth in the

'Hage Neighborhood Parxk and Third Community Park iImprovement Plans

("the Permit(s)"). Property Owner . shall diliééﬁt;Y prosecute to

-24-



completion the Hage Neighborhood Park and Third Community Park

Construction.

6.3 Reimbursement for Pafks, Librarv, Pool, ané Mesea

Del Sol Improvements: After Council's adoption of an ordinance

approving this Agreement, City gnd Property Owner shall execute
an agreement(s) sgtting'forth the specific terms and conditions
upon which Property Owner shall be reimbursed for the
construction costs of Hage Neighborhood Park, the 25 acre
athletic ?omplex in the Third Community Péfk, the Mesa Dei Sol

Improvements and for the funds advanced towzrds the construction

of the Library, Pool and Field House. Sa2ié agreement(s) shall"

contain all pertinent terms and conditions &nd be in compliance
with {i) this Agreement; (ii) conditions of vesting tentative map
No. .86~0969 'set "forth 'in Exhibit D; ané (iii) the approved

General Development Plans. S5aid agreement(s) shall further

provicde that:
{a) Property Owner shall provide for the

complete design and construction for 5 acres of the Hage-Park, a
25 acre athleiic complex in the Third Cor—unity Park, and the
Mesa Del Sol Improvements as described ir Section 6.1Ib) in
acco}dance with the approved Improvement Plzans;

{(b] Property Owvner shzll be reimbursed by

City the total actual cost of construction {"construction

costs”}, not to exceed the costs set forth irn the’ Financing Plan,
which shall include all documented costs incurred by Property
Owner in designing, constructing and installing 5 acres of the

Hage Park, the 25 acre athletic complex in the Third Community
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{c) Property Owner shalX be reimburged by
City for construction costs and fﬁnds advzrncted; together with
interest as provided hereinafter, towards the construction of the
FBA projects;

(1) City shall  accrue and  pay
interest on construction cosis incurred and fundsv
advanéed by Property Owner Zfor Mira Mesz FBA
projects (Hage Park, 25 aérg ¢thletic qdmplex at
_Third Coﬁmunity fark, iibrary, Pool and.'Field
House at Third Commuhity Pari). | Interest shall

" accrue from the rdate - conszruction costs are
ir-).curred énd/or funds advanceZ until theA end of
the fiscal year of need for the part.icula'r' FBA
project _as_provided_ i'n_ the Firancing. Plan. The -
interest rate shall be the rezzs assumed for "cash

on hand® cash flow projecticzms in the Financing

Plan.
(d) City shzll reimbursz Propertv Owner the

costs of construction and/or -funds acévznzed, together with

accrued interest as alloweéd herein, by:

fi} Cash pavment Zrom the B2 for the

Mira Mesa Community Plan arez. Said cash payment‘

shall be made at the time scheduled in the Mira

In the

-

Mesa Public Facilities Finarcing Plan.
event there are funds availzile, payment may be

made prior to the time scheduled so long as it is
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not necessary to either increase the pro?osed FBA
nor delay- any other projects in the Financing
.Plan. '

{ii) In the event City cannot fully
reimburse Préperty Owner from the available funds
described above, any remzining unreimbursed
amounts shall be paid by rénting to PrOperﬁy
Owner credits against fees fequired by the Mira
‘Mesa FBA. Said credit may be used by. Properﬁy
Owner, or its successors or egssigns at the time,
and from time to time, in payzznt of such FBA fee
charges és Property Owner, or its successors or
assigns, obtain building permits;

{111} -Notwithstarnding . the above,.
Property Owner may ' elect to feceive full

. reimbursement in the form of F3x credit.

6.3.1 ADDITIONAL - METHODSV FC2 REIMBURSEMENT OF

MESA DEL SOL IMPROVEMENTS:

(1) 1In acddition to the ﬁethoé cescribed zbove for
reimbursement of Meéa Del Sol Improvements, City agrees:
{a) Followiﬁg the effective date of this
Agreement, the City will accept a written reguest by Pfoperty
Ownéf for the formation of a Reimbursezeat ér Accuisition
District for those public facilities describeé in Section 6.1 (b)
whicﬁ-are for the primary benefit of the Mesa Del Sol subdivision
and which'Property Ownef coustruétg. City shali not unreasonably
deny Property Owner's requést for the formation of a Reimburse;
ment or Acquisition District.
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{b) If City declares <Shapell to be in
‘default of its agreement reléting fb the imrcrovement of Mesa pel
‘Sel, City shall proceed in good faith to czuse the improvement
security for said subdivision to be forfeitsl to the City. The
proceed; of- the forfeited improvemenf ;ecu;ity and/or the
proceeds of any Judgment the City obtains ezzinst Shapell and/or
its surety as a result of‘such default shzll be applied towards

the reimbursement of Property Owner for the construction costs it

has incurred in constructing those imrzrovements which are

'desgribed in Section G.i(b) {("Mesa Del Sol Ioprovements®). Aany
such :eimburéément shall reduﬁe the overz2il reimbursement éwed
for Mesa Del Sol Improvements accordingly.

It is specifically understcod and agreed
to by and betﬁeen the pa;ties he;etg that: {a) Cigy h;s full
power, exclusive contreol and sd;e discrztion over declaring
Shapell and/or its successor in interest t¢ ke in default of its
‘agreement re;ating to the improvements of Mssa Del S50l and its
enforcing of the dbligatién of Shapell, its succeésor iﬁ-
interest, and ;ts surety; (b) Property Ovwrer 1is not responsible
for, nor has it directed, suggested or participated in any way in
the City's decision whether of not to declzre Shapell‘gnd/br its.
successor in interest in defzult of its agrszment relating to the
improvements of Mesa Del Sol and its enforcinc of the obligations
of Shapell, its successor in interest and its surety.

(c) Property Owner shall be entitled to
receive interest on the construction costs cf the Mesa Del Sol

Improvements from the time they are incurred until reimbursed at
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the maximum rate provided by the applicable method{s} by which

Property Owner is reimbursed.

(d) If by December -31, 1995, the City has
not formed any of the cost reimbursement districts identified in
| section 6.3.1 ({or their eqqivalent), then the City shall make a
good faith effort fo reimburse Property Owner for the Mesa Del

Sol Improvements described in section 6.1(b}).

6.4 Security for Performance of Fz* Reimbursed Public

Facilities. Property Owner shall post with City an irrevocable

letter of credit issued by a financial institution approved by

the City Manager and City Attorney in a forn satisfactory to the

City Manager and City Attorney guaranteeing payment of the FBA

reimbursed public facilities and improvements. Said irrevocable

letter ~of credit shall name City as bereficiary and shall
authorize City to negotiate and cobtain all o: any portion of the

funds represented by the irrevocable letter of credit from the
financial institution issuinc same in the event Property Owner

fails to pay for FBA reimbursed facilities as set forth in

Sections 6.1(a) (2}, 6.1(a)(3), 6.1(a) (4}, 6.1(a) ({6) and

5.1(a)(7)‘ Notwithstanding any provision 3in this Agreement or
said irrevocable letter of credit to the eontrary, City shall not
be entitled to negotiate or obtzin any funcs representec by tﬁe
irrevocable letter of credit prior to thirty‘(BO) day; of . the
awarding contract(s) for the design and/or construction of each
facility described in Section 6.1(a)(2), 6.1(a)(3), 6.1(a)(4},
6.1(a)(6) and 6.1(a) (7). ~Prope£ty Owner 'mzy apply to City

Manager and the City Manager may allow a recuction in the amount

of the irrevocable letter of credit at suck time as the public

»




facilities and improvements are completed zrnd paid for.

section

Said

irrevocable letter of credit shall be deposi*gd with City priof

‘to the effective date of this Agreement.

6.5 Public Improvements, Facili+ies and Services.

owner agrees to provide the pﬁblié improvezzots, facilities ard
services required by the VITM and FM. The tgrmﬁ and conditions
for providing such public ihprovements, facilities‘aﬁd services
are set for£h in the VTM and FM. Fulfillmert of the'requirements'
specified in such documents shall be goverzeé by the terms of’

.and shall in no way- ke affected by the

those approvals

termination, cancellation or expiration of this Agreement.

7. ANNUAI, REVIEW.

7.1 City and Owner Responsibilities. City shall, at

least every twelve (12} months during the terz of this Agreement,
. &
review the extent of good faith substantia} compliance by Owner

with the terms of this Agreement. Pursuan:t to Government Code

65865.1, as amended, and City Muenicipal Code section

105.0108, Owner shall have the duty to demonstrate by substantial

evidence its good faith compliance with the terms of the Agree-
ment at the periodic review.

Either party mzay address aznv- requifement of the

Agreement during the review.

7.2 Review Letter. If Owner is Z2und to be in compli-

ance with the BAgreement after annual reVi%w, City shall, upon

written request by Owner, issue a Review Letter to Owner (the

"Letter") stating that based upon informaticn known or made known
to the City Council, the City Planning Commission and/or the City
Planning Director, the Agreement remains in effect and Owner is
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not in default. Owner may record the Letter in the Officizl

Records of the County of San Diego.

7.3 Failure of Periodic Review. City's failure to

review at least annpually Owner's éompliance with the terms and
conditions of this Agreement shall not constittte or be asserted

by ahy partv as a breach of the Agreement-by Ow-ner or City.

8.  DEFAULT.
8.1 Events of Default. Property-Owner is in default

under this Agreement upon the happening of one or more of the

following events or conditions:

{1}y If a warranty, representetion or statement
made or furnished by Property Owner to the City is false or

proves to have been false in any mater:zl reséect when 1t

was made;

(2) A finding and ‘determination by the éity made
following a periodic review under thé procedure provided for
in Government Code section 63865.1 thet vpon the basis of
substantial evidence the Property Owner lkas not compiiea in

good faith with one or more of the terxzs or conditions of

this Agreement;

(31 Any other event, condition, act or. omission

which materially interferes with the inient and objectives

of this Agreement.

8.2 Procedure Upeon Defzult.

{1} Upon the occurrence of déf;ult, the Citf
shall'giVE Property Owner (the "defaulting party") thirty
{30) days writter notice specifying the nature of the
alleged default and; when appréﬁriaté, the manner in which
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said default may be satisfactorily cured. BAfter proper

notice and expiration of said thirty (30) day cure period

without cure, City may terminate or amenc this Agreement in

" accordance with the procedure adopted by the Cify- Failure

or delay in giving notice of default shall not constitute a

waiver of any default, nor shall it change the time of

default.

{2) City does not waive ahy claim or defect in .

performance by Property Okner, if on periodic review the

City does not propose to modify or terminzte this Agreement.

{3) Non-performance shall not be excused becaff??

of a failure of a third person.
- {4) An express repudiation, refusal or renuncia-
tion of the contract, if the same is ir writing and signed

by the Prmperty Owners, shall be sufficient to terminate

this Agreement and a hea the mztter shall not be
required; however, Property Owner is recuired to provide the
extraordinary and significant benelits specified in Section

6.1(a), regardless of any such termination.

(5} Adoption of a lav’ or other governmental
activity making performaﬁce by the applicant unprofitzble or
more difficult or more expensive does nct excuse the perfox-

mance of the. obligatjion by the Property Owner.

(6) All other remedies at law or in equity which
are not inconsistent with the provisicns of this Agreement

or are available to the parties to pursue in the event there

is a breach.
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shall

8.3 Damages Upon Termination. Iz no event

Property Owner be entitled to any damages zgainst City upon

termination of this Agreement.

8.4 Institution of Legal Action. In addition to any

other rights or remedies, either party may i-stitute legal action

to cure, correct, or remedy any default or ireach, to -specifi-

cally enforcde any covenants or agreements set forth in the

Agreement or fo enjoin anv threatened or atiempted viqigtion of
the Aéreement: or to obtain any remedieé consistent Qith thei
pﬁrposé @f the Agreement; Legal aétiqns shéll be institg£ed in
the Superior Court of the County of Szx Diego, State of’
California, or in the Federal Distriet Co:rt in the Southern
Pistrict of California.-

9'.v ) ENCUMBVRANCES AND RELEASES ON PROPLZETY.

9.1 Discretion to Encumber. This Agreement shall not

prevent or limit Owner, in any manner, at Owner's sole discre-

tion, from encumbering the Property or =exy portion of the
Property or any improvement on the Property i any mortgage, deed

of trust or other security device securing Zismzncing wifh respect

to the Property or its improvement.

Written Notizz of Default. The

9.2 Entitlement to

mortgagee of a mortgage ox beneficiary of 2 Zeed of trust encum-

bering the Property or any part thereof anc their successors and’
assigns shall, wupon written request to City, be entitled to
receive from City written notification of ar.> default bv Owner of

the performance of Owner's'obligations unde: the Agreement which

has not been cufed within thirty (30) days Zecllowing the cdate of

default.
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‘with respect to the Property,

recording 1in the

9.3 Releases. City agrees that uvron written request

of Property Owner and payment of all fees anl performance of the

‘requirements and conditions regquired of Owre: by this Agreement

or any portic:z thereof, City may
execute and. deliver to Owner appropriate.r&lease{s) of further
obligations 'imposed by this Agreement 1in form and substance

accéptable to the San Diego County Recorder or as may otherwise

. be necessary  to effect the release.

10. MISCELLANEOUS PROVISIONS.

16.1 Rules of Construction. The singulaf includes the

plural; the masculine gender includes the feminine} "shall* is

mandatory; "may"™ is permissive,

If there is more than one signer of this Agree-~

ment, their obligations are joint and several.

10.2 Entire Agreement, Waivers &:oc -Amendments. This

AGgreement constitutes the entire understancing and agreement of

the parties with respect to the matters set forth in this Agree-

ment. This Agreement supersedes all nec:stiation or previous

agreements between the parties respecting this Agreement. All

waivers of the provisions of this Agreemen: must be in writing
and signed by the appropriate avthorities of City or of Owner.

A1l amendments to this Agreement must be ir writing signeé by the

appropriate authorities of City and Owner, In a form suitable for

California. Within ten (10} days followinc the effective date of

" this Agreement, a copy of this Agreement shzll be recorded in the

official Records of San Diego County, California. Upon the

completion of performance of this Agreement or its revocation or
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terminatien, a

statement evidencing completion, revocation or

termination signed by the appropriate agents of Owner and City

‘shall be recorded in the Official Records ¢ San Diego County,

California.

10.3 Project as a Private Undertetning. It is specif-

ically understood by the parties that: (2) the Project 1is a

_private development: (b} City has no interest in or responsibil-

ities for or duty to third parties concerning any improﬁaments to
the Property until City accepts the improve-znts pursuant to the
provisions of this Agreement or in connecilon with subdivision

map approvals; and {c) Owner shall have the full power and

exclusive contrsl of the Property subject to the obligations of

Owner set forth in this Agreement.

10.4 Inéorgﬁrationﬁbf Recitals. The Recitals set ferth

in Section 1 of this Agreement are part of this Agreément.

10.5 Captions. The ceptions of this Agreement are for
convenience and reference only and shall not define, explain,

modify, construe, limit, amplify or aid 3is the interpretation,

" construction or meaning of any of the provisions of this Agree-

ment.

10.6 Consent. Where the consent or approval of a party
is required in or necessary under this Ag-eerpent, the consent or
approval shall not be unreasorably withhelc.

10.7 Covenant of Cooperation. The parties shall

cooperate with, deal with each other in good faith, and assist

each- other in the performance of the prcvisions of this Agree-

ment.

o
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e 2¥ding. ‘The City Clerk'shall Cause 4 Copy of
this +creement =% be recordeg With the Office Of the County
Recorder of Sar I _egq County California, Witk:n ten {10) day

. followsirc the €I =:tjive date of\_this Agreemer:t. |
10.9 p= .. :

Extension‘
additip-

mance by

+ pPerfgor.
éxdused cu

T€ndeyr shalj be
ring ar:- ;-éri'cid of de}ay Caused 4.

« any'
of Acts G God o

time by reaspop

3 Strik:’;
" 9T damace tg work

’ picketing,

fire, rfloods, earth-
quake, o~ Other g -: Casualtjeg Provideqg, hOWEVE:,f that each
pari:y she11 Prompt NOtify the Other bParty c;.f an delay here-
under as coepn 2% przziple after the Same hag bee b
However this séctj-

. The'term -5 +h
Period o5 time tha~

Tesult of such Cause,

IN WITNESS WHERE:Z.’,
City of San

€Xxeci-ag by the
Dieggo, zcting by ang through its 4 Manage,
Py
Pursuanpt to Ordinanc= No. . 1‘178 , ‘aUthO.-‘.'i:incr suck
) \_—-\\ -
axECuti'on, and by Prope:ty Owne:_.
Dated thig 1444 éay o

. ASSISTANT

N
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PROPERTY OwMER:

PARDEE CCNSTRUCTION CONPANY a
Californie corporation

By :

L )D T
MICHAEL D. MADIGAN

Title: Sexior Vice President

kol PO

STEPHEN P. DOYLE ¥
TltlE' V_:: President

1 HEREBY APPRQVE the form and legaliiy of the foregoing
aay of Nayzwbege ,199% .
JOEN W. WITT, City Attorney

- Byﬂﬁ;ﬁi’//

"CURTIS M _£FITIZIPATRICK
Assistant City Attornev

Agreement this

'STATE OF CALIFORNIA }
; : }ss
COUNTY OF SAN DIEGO - )

or. this _/3 éay of , 19F7, before n=,

' _§7?z“¢1:7 s MNcFkary Publ:ic/.in asc for s&gié state,
*sorclly appezrec C Yo KPP .
dersonally krown to me (op prevec to me or Ite basis of sztisfac-

torv evidence] to be the frawZ- (wXr >neq/ of TEZ CITY

S=N DIEZGO, the menicipal corporation Yihe: #&xecuted the within
instrument, known to me to be the person wiz executed the within
ipstrument on behalf of the municipal ceorpzration thereir nemeé,
and acknowledgeéd to me that such municipe_ corporation executiec
the within instrument pursuant to its bvlews or a resolution of

its City Council.

WITNESS my hand znd officizl seal.

W ° .
— OFFICIAL SEAL - :
G LORNA M MURT - FLiz D
EH NoTaRY PSUC - CAUFORIMA )
% SAN GEGO COUNTY . : 2‘ . > 7

Wy Comm. Expares Moy 1], 1990
39- %@m




STATE OF CALIFORNIA )

)ss.
COUNTY OF SAN DIEGO } : _
' Oon this /H/h ' day of Wc,f,r’ﬂbf/ , 19 %‘, before
me , Vriov . . Pridia , a Notary Pubiic in angd for said
d MICHAEL D. MADIGXY, personally known

state, personally appea
to me {or proved to me
be the Senior Vice President and STEPHEN
known toc me {or proved to me on the bésis of satisfactory
evidence]l to be the Vice President of FARDEE CONSTRUCTION
COMPANY, the -corporaetion that executed the within in.strunient,
known tc me to be the persons who executed th:z within insirument
on behalf of thé corporation therein named, znd acknowledged to

me that such corporation executed the withir instrument putrsuant

to its bylaws or a resolution of its board of directors.

the bacis of satisZfactory evidence) to
F. DOYLE, personally

WITNESS my hand and official sezl.

Qamé D

Notary Puk_ic K )
—y

s ;wmwm
OFF I SEA

4 “‘\ﬁ UEDRA L. BEATY

>

? a ‘Téﬁi HOTARY PUBLIC - LALE YR
o ey

b4 %_,;‘_}, PRINCIPAL DFFICS T4
Ak
%

My Commnyon (g, Apr= 2° 199
'Ne ey H”M".WMWI-'NJ-\'&

PCC/DASD/CC:REGWT

JEP/10-E6
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LEGAL DESCRIPTION

@ raxcn .
-__f, 2 of PARCEL MAP NO. 13508, In the City of San Dlege, County of Sap Dlego,

e

Istate of Callfornls, fled In the Office of the County Recorde cf 3en Dlego County,

"October 8, 1984 as Flis No 34382881 of Ofﬂc_h.l Becordy .

PARCEL 1 :

. The Northeest Quarter of Section 30, accocding to Record of Swyey 8871, fQed In the

Office of the Counly Becorder of San Diego County, Apell 11, 15£% and the Northeast
‘Quarter of the Scuthesst Quarter of Section 38 In Townshlp 14 Scuth, Range 1 West,
San Benardino Base and Meridian, In the Clty of San Dlego, County of San Dlego, State
of Cslifortis, sccording to Official Plat thereof of sald land ffle? In the district land

oflce oo October 18, 1879, '

'EXCEPTING THEREFROM that portion of the Northeast Querier of the: Southeast

Quarter of Sectlon 30, Township 14 South, Bange 2 Wesl, San Eernardino Bese and
‘..Hcricﬁm, described a3 fallows:

at the Southezst corner of the Northesst Quarter of the Scouthesst Quarter
of ==} ction 38, 3aid comer being distant along the East line of said Section 30,
North 4700" East, 1353.91 feet (Record 1,354.05 feet) frox a 1 1/2 inch fron pipe
20d eapmerking the corner common to Sections 29, 30, 31 and 23; thence along the
South line of sald Northeest Quarter of the Southeast Quarter cf Section 30, South -
28°30'13" West, 30.03 feel; thence leaving 22id South line Korth €i*14'gon East, 71.67
feet; thence South §8°46'00" East, 30.00 feet to the Eest line of s2_< Section 30; thence
alocy said East line South 01°14'00" West, 70.25 fest to the ‘Polit of Beginning.

ALSO EXCEPTING TUERELFROX all thal portion being descrided es fallowss

Beginning at the Northest! corser of Section 30, Township 14 S:uth, Rarge 1 West,
San Bercesdino Base and Mericien, according 1o Record of Survey Map Ho. 6204, filed

"In the Office of the Couaty Recorder of Sen Diego County, April 22,1963 and deigmated

thereon &s R P. 4, being #lso a numbered cornes in 3£id Seclion 3¢ 23 shown on Recaord
of Survey Kaa No 6571, filed In the Office of the Counly Resscder of Sen Diego
Com=ty, Apcll 11, 1966: thence along the Mortherly Une of sai¢ Sectien 3O, sccarding
to s:ic Recerd of Survey Map Ha 6204, South B7°19'26" Wes: 8 dizisnce of 271028 feet

1o an Iotemsectlen with the Korth-South center Une of Sectlon 31 g3 shown on maid

Becord of Survey Map Ko B671: thence North 1°G7'50" West -¥orth 1°g]'gee Wes:
sccrcdng te Record of Survey 8671~ along the North-South certe- line as shcwn on

. xald Becarg of Survey 8671, a dlstance of 115.44 feet to the Korin Quarter ecorye of
. Sectlon 30, as shown oa 22)¢ Record of Survey 8671; thence ajer; the Northerly lne

of xald Sectlon 30, according to Record of Survey 8871, South $:*s4'09~ Exs! - North

. ¥9°13'30" Bt according to Record of Survey 8671-, & distance o 2710.88 feet to the

Polnt of Beginning.

ANL Aty ZACEFTING THEREYHOM any poctivn lying wilhle Nemih polnt Unil ¥o. 2,
becording to Msp No 8303, recorded May 8, 1975, N _

EYHIRIT A



Al @it real property sdtualed *- the City of 8an Dlego, County -~ San Dlega, Sule

. ‘ol Cillfornis, bounded and desc - o followy:

% st the Eortheasl eaver of Ssctlon 30, Township 14 8octh, A'l.mgc 1 West, '
San Pacarddso Base and Meridian, sccording to Record of Burvey Map Na 304, Do
in the Offlce of the County Recorder of San Diego County, Aprll 22, 1983 and Gacigrated
Dauc & L P 4 being alo a nunbered corner o the boundary lne of Rischo

: Penasciton, bedng abo the Nortbeast corner af sald Section 30 &3 zhown an Recerd of

|

' Map Fo. 8871, fllad ko the Offlce of the Coanty Recordes of San pq,—i:].‘
to sald

... Apef 11, 1945; theoce alony the Northerly loe of sald Sectlon 32,

Bacxd of Bmvey Map Boo 8304, South ST°39'26" West 2 distance of 2371058 feet to
& Mtasectioa with the NarthSouth center line of Section 30 &2 s'cwn oo sald Record
of Bucvey Map No. 6571; theoce North 1°07'30" Wet -Horth 1°01'09" West according
“to Record of Survey $871- aloag the Noarth-Scuth center line & 2Swn on =eld Record
of Swrvey 8871, a distance of 115.44 feet to the Nocth Quarter ecner of Section 30,
&3 shown oo mid Record of &ovey 8871; theace along the Northesly Une of sald Sectlon
3¢, scc=ding to Record of Survey 8871, South 39°54'03~ Eest - Eorth £9°33°S0° East
acearding o Becord of Survey 8671-, a dstance of 2710.88 feet to the Polnt of Beglnnizg.

PARCEL 4:

Bedrg & poction of the Karthwest Quarter of the Southem! Quarier of Sectiez 30,
Township 14 South, Eange 2 West, San Bernardino Base and Melidian In the. Clty of
San Diego, County of San Diego, State of Californin, described a= fallowx: )

Begloming at the Nerthesst coper of 3eid Northwest Quarter of tie Southeast Que-ter

Quarter, South 01°28'04" West, 175.00 feet to a polnt on & curve cancave Northeasterly
and beving a radius of 275.00 feet, a radial line to sald peint bears South 0°28'04"
West; thence Northwesterly along the arc of said curve, through 2n angle of 87°14'31n
‘& dbtarce of 418.73 feet to an Interzsection with the North lize of sxaid-Nort:west
Quzrter -of the Southesst Quarter; thence along 22id North lne, Ncrth 87°42'36™ Fast,
27586 fee! to the Poldt of Beglnning. ‘

Parzel 5:

Lota 1 through 6 inclusive of Cese Mire Viev accordiag te X=p thereof Ko, §257
s filed 4n the Office of the County Recorder of Sac ZZz2zo Covxry, June 25,
1979 as File No. 76-263324 of Officiasl Records, 1n the. Cizy of Saz IZege,
Coz:“.:y of San Diego, State of Celifornis. . ) )

Ferce) 6:

Ttzr poriion of Se=oe Aveave and Gelwin Street Right of wirs adjezez: teo Lzis 1
thoorgh 6 inclusive of Cass Mira Viev sccording to Map therecf 9257 the: would
revert to sa!d Lots 1 through & incluaire, upon prey=c actioz teo cless ead
vazate said righ: of ways to public use. ' -
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Paing 211 that portlc of “he Southeast Quarter of o &-thnut Quartar
aof Section 30 apnd the Southwent Quarter of the Su  wvest Quartsr of

-Bectim 29, all 1n Towmship 14 South, Range 2 VWest, Ban Bercardiso

Meridisn, Iin ths City of Sn Ditgo, County of 8az Dlego, Btats of-

] Califcrnia, described as follova:
“Baglming et the southesast scorner of said Section 30;

- Thecce Jouth 88°15'58" West a distance of 103.72 feet;

Thaoce North 31°35'22* Xast & distarce of 37.05 feet tz tis bo:i.r:..!.n; of a

ta=gust "1145.00 fool radius curve concuve northwvesterly; .

Theacs northarly along the arc of said curve throvgt o ccntn.l angle of

31°59732" a distance of 639.89 fest to a point om the z>c of a non-tazysat

970.00 foot radius curve concave westerly, a rudia’® line to said polnt

. beass Torth 78°52'54" Rast; ‘

Thencs scuthsrly slong the arc of uid curve through s ceatrl m;le of

05°55130" a distancs of 117.52 feoel

Thence tangeat to eald curve South 0L°10°36" Fas* a distancs of 339.34

foct to the bog‘.:ml.n,g of =& targect 19’70 foot railus curve eoncave

westerly; '

Thenes  socutkerly alomg the arc of sald curve th.c;:::f: a cezizal n.:; * ol
02"26"17" » distance of 83.83 feet;

Tr=ncs targent to mald curve South 01°14'19" East a dlate=ce of 74. 23 foot

to the beg‘lnning of e t.a:xgen- 20.00 fool rnllus curve coccave

northvesterly;

* Thence southwesterly alorg the arc of aa.id curve t!‘_.‘“‘.gh a ca::tra.l a=zle

of 90°00'00" a distance of 31.12 feeti;
Thesce tnngent. to eald curve South B8*15'41" Yes: a di:ur.:zca of 113.10

fect to the point of beginning.



Parcel 8

Lots 365 through 370 inclusive of North Point Unit 2 Me; Ko. 8303 es filed
in the Office of the County Recorder of Sen Diego Couniy, in the Clty of
San Diego, County of Sen Diego, Stote of Colifornis,

Parcel 9

Being that Portion of the Southwest Quarter of the Soutivest Quarter of
Section 29 Township 14 South, Range 2 West, San Bernardir: Meridian in the
City of Sen Diego, County of Saxn Diego, Stete of Celifornis mere

perticulsrly described as follovs:

Beginning at the Northeest Corner of Lot 6 of Casa Mire View Hap Ko. 9257
as filed in the Office of the County Recorder of sald Ccunzy;
Thence along the essterly line of seid Lot 6, South 11° €' 17" Eest 13.00

feet to the True Point of Beginning;

- Thence leaving ssid easterly line Scuth 06° 09' 09" Wes: 301.77 {eet;
Thence South 05° 23° 15" West 373.9% feet;

Thence South D6°-56' 02" West 196.13 feet;

Thence South 10° 39' 43" VWeat 129.BL feet; ]

Thence South O08° 42' 34" West 340.41 feet to an esagle polnt dn the
 essterly line of Lot 3 of said Map Nc. 9257; .
Thence slong the -easterly line of lots 3, 4, 5 ond 6 cf sald Map 9257
Korth 7° 22' 03" Fost 299.61 feet; . .. - o _
Thence North 02° 42° 36" West 524.75 feet;

Thence North 24° 30" 01" Esst 250.79 feetr;
£a Horéh 00° S3' 19" Fasy 285 82 feet to the True Pcint of Beci

Theen
Alimidioe

Percel 10

Being e portion of the Northwes: Quarter of the Ncrthwest Quarter of
Section 32 Township 14 South Range 2 Vest San Bernerdin: Meridian, in the
City of 5San Diego, County of Sz3 Diego State of Celifornia more
particularly described ss follows: )

Beginning st the Southesst Corner of Lot 1 of Cess Mire Viev Map Kc. 9257
es filed in the Office of the County Recorder of said C:uaty; _
.Tnence along the easterly lines of s2id Lot 1 end Lot Z of szid Mzn North
00° 32' 09" Ehist B distance of 77.9% feet:

Thence North 49° 19° 03" Esc:t & distence of 417,34 fee::

Theace North 28° 21' 55" East s distznce of 298.34 fee::

Theace leaving gsid essterly line of Lot 2 South 23° 33' 27" VWest s
distance of 178,97 feet;

Thence South 30° 18' 48" West a distence of 108.57 fee::

Thence South 34° 27' 13" West a distezce of 286.72°' fee-:

Thence South 36° 26" 33" West a distance of 143.87;

Thence South 88° 15' 44" West a distence of 85.00 fzot te the Point of

Beginning.

{2265) 10/3/88 IN:mz
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property in order to establish certainty in the deve

. (0-89-54)
17178 |

ORDINANCE NUMBER O- {NEw SERIES)

ADOPT;D ON . NUV]‘imRR

AN ORDINANCE APPROVING THE DEVELOPMINT
AGREEMENT BETWEEN THE CITY OF SAN DIEGO AND
. PARDEE CONSTRUCTION COMPANY.

WHEREAS, Pardee Construction Company ("Owner”) is the legal
or egquitable owner of that certain real property consisting of
approximately 260 acres located within the Mira Mesa community
planning areé; and

WHEREAS, The City of San bPiego, a charter city, is authorized

nment Code Sections 65864 -

B + 5

r
tt
9]

(&}
9
o
2
=

£

i

pursuan 5869.5 to enter
into binding development agreements with persons having legal or
eQuitable intérests‘in real property for the developmeht of such

mao T
L 3 Rl

process. The City further enters into this Development Agreement
pursuant to its Charter and self-rule powers ané San Diego
Municipal Code Sections 105.0101 et seqg. ané Council Poliéy No.
600-37; and ' '

WHEREAS, the parties desire to enter intc this Development
Agfeement relating to the-above—descfibed rezl property in
conformance with the provisions of the Goverzment Coce in orcer
to-achieye the-dévelopment of private land vses togcether with the
provision of public services, public-uses, é:d urbén

infrastructure all in the promotién-of the hezlth, safety, and

general welfare of the City of San Diego; and

~-PAGE 1 OF 5-
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ordinance. Failure of Owner to execute the De"elopment Agreenent

within 30 days, shall render this actlon null a2=d void. The City

Clerk 1is dlrected to record said Development A_-eement and this

ordinance w1th the County Recorder of San Diec: County within'ten

days after its executlon

Section 4. This ordinance shall take effé-t and be in force

on the thlrtleth day from and after 1ts passa

APPROVED AS TO FORM ONLY:

John W. witt, City Attorney

o Sl I

A
gfl }:;/\39/

Or.Dept:Plan
~ 0-89-54 ,
Form=o.devagr
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