1. CERTIFICATE NUMBER ’
000183 REQUEST FOR COUNCIL ACTION (FoR AuonoRs Ust o1 . 01/07
CITY OF SAN DIEGO 1 203
TO: 2, FROM (ORIGINATING DEPARTMENT): 3. DATE: !
CITY ATTORNEY DEVELOPMENT SERVICES December 4, 2007
4. SUBJECT:
Shaw Lorenz, Project No. 126895
5. PRIMARY CONTACT {NAME, PHONE, & MAIL STA.) 6. SECONDARY CONTACT (NAME, PHONE, & MAIL STA.) 7. CHECK BOX IF REPORT TQO COUNCIL IS ATTACHED
Tim Daly (619) 446-5356, MS-501 Leslie Goossens (619) 446-5223, MS-501 O
8.COMPLETE FOR ACCOUNTING PURPOSES
FUND ' 9. ADDITIONAL INFORMATION / ESTIMATED COST:
DEPT. 1317 ' No cost to the City. All costs are
ORGANIZATION 1776 : recovered through a deposit account
OBJECT ACCOLNT 4022 funded by the applicant.
JOB ORDER 420669
C.L.P. NUMBER N/A
AMOUNT
10. ROUTING AND APPROVALS
ROUTE |  APPROVING DATE ROUTE|  APPROVING DATE
) AUTHORITY APPROVAL SIGNATURE SIGNED # AUTHORITY _ APRRGVAL 5|G);£T9&E SIGNED
1 |ORIG.DEPT  |KELgY sﬂéucu'ron m \"Ul b(u’Y 8 [DEPUTY CHIEF MLLIML( // /L—\ V2 oy
- B - 1 LY -
: |os N Scpglbeoner 2kfar| o koo ]
v [
3 CPCUPLANNING 10 ICITY ATTORNEY SHIRLEY EDWARDS %4@ / 2 -'/ .)'
4 CFO : 11 ORIG. DEPT MIKE WEST:LAKE\ ~ \1(:‘0.-?
5 DOCKET COCRD: COLINCIL LIAISON
COUNC!
6 / PRE;“I;E"PET O spoe [0 consent [C] aporvion
7 O rerervo: COUNCIL DATE:
13, PREPARATION OF: RESOLUTIONS [] ORDINANCE(S) [] AGREEMENT(S) ) DEED(S}

1) Council resolution stating for the record that the final EIR No. 2873 has been reviewed and considered prior to approving the project.

2) Council resolution terminating the stay of expiration of the Shaw Lorenz Project Approvals, Resolution No. R-302995 (Rev),
September 17, 2007.

11A. STAFF RECOMMENDATIONS:

Approve Resolutions.

12. SPECIAL CONDITIONS (REFER TO A.R. 3.20 FOR INFORMATION ON COMPLETING THIS SECTION.)
COUNCIL DISTRICT(S): 1

COMMUNITY AREA(S): Del Mar Mesa

ENVIRONMENTAL IMPACT: This activity is covered under Project No. 2873, Shaw Lorenz, The activity is adequately addressed in
the environmental document and there is no change in circumstance, additional information, or project changes to warrant additional

environmental review. Therefore, the activity is not a separate project for purposes of CEQA review pursuant to State CEQA Guidelines
Sectton §15060(c)(3).

CITY CLERK INSTRUCTIONS:

1. Public noticing is required.
2. Return copies of each resolution to Tim Daly, MS-501.

3. Council action requires a majority vote,

CM-1472 MSWCRD2002 (REV. 2007-12-04)
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EXECUTIVE SUMMARY SHEET

DATE REPORT ISSUED: December 4, 2007 REPORT NO.:

ATTENTION: Council President and City Council

ORIGINATING DEPARTMENT: Development Services Depa:rtment
SUBJECT: Shaw Lorenz, Project No. 126895

COUNCIL DISTRICT(S): 1

STAFF CONTACT: Tim Daly, Tdalv@sandiego.gov, (619) 446-5356

REQUESTED ACTION:
Request to terminate the stay of expiration for Shaw Lorenz Project Approvals,
Resolution No. R-302995 (Rev), dated September 17, 2007 (Attachment 1).

STAFF RECOMMENDATION:
Approve a resolution terminating the stay of expiration for Shaw Lorenz Project
- Approvals, Resolution No. R-302995 (Rev), dated September 17, 2007.

EXECUTIVE SUMMARY:
The Shaw Lorenz project for residential development in the Del Mar Mesa Community
Planning area was approved by City Council on May 11, 2004. The project approvals
consist of Vesting Tentative Map no. 25674, Pianned Development Permit no. 25675,
Site Development Permit no. 25676, Coastal Development Permit no. 25677, and _
Neighborhood Use Permit no. 76234. Pardee Homes, the Qwner/Permittee for the Shaw
- Lorenz project, has applied for an Extension of Time (EOT) on the aforementioned
approvals; however, on October 13, 2006, United States District Judge Rudi M. Brewster
in the Southern District of California rendered a decision and i1ssued a Decision and
Injunction in the case entitled, “Southwest Center for Biological Diversity, et al. vs. Jim
Bartel, Anne Badgley, and Gale Norton, and Building Industry Legal Defense
Foundation, et al.,” Case No. 98-CV-2234-B(JMA) (Attachment 2). As a result of the
issuance of the Decision and Injunction, Pardee Homes’ Shaw Lorenz Project, as well as
other development projects that refer to or rely upon the City of San Diego’s incidental
take permit and related MSCP Subarea Plan for impacts to the vernal pool habitat and
vernal pool species, have been precluded from obtaining further discretionary or
ministerial approvals from the City. On September 17, 2007, City Council approved
Resolution No. R-302995 (Rev.) to stay the expiration of the Shaw Lorenz Project
approvals until the Injunction is vacated or the Injunction or any modification thereof is
no longer applicable to the Project.

On November 5, 2007, the U.S. Fish and Wildlife Service (Service) completed the re-
initiation of the Bioclogical Opinion on the Shaw Lorenz Project and authorized the
incidental take of San Diego fairy shrimp and vernal pool habitat species (Attachment 3).
Pardee Homes would no longer be relying on the City of San Diego’s incidental take
permit and related MSCP Subarea Plan for impacts to the San Diego fairy shrimp or other
vernal pool species. Considering the Services” Biological Opinion authorizes the
incidental take of the species independent of and without regard to the provisions of the
City’s MSCP, the Injunction no longer applies to the Shaw Lorenz Project, and therefore
Pardee Homes 1s requesting that the stay of expiration be terminated.
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This resolution to terminate the stay of the expiration date for the Shaw Lorenz Project
No. 2873 approvals is adequately addressed in the environmental document and there is
no change in circumstance, additional information, or project changes to warrant

. additional environmental review. Therefore, the activity is not a separate project for

purposes of CEQA review pursuant to State CEQA Gui_delines Section §15060(c)(3).

FISCAL CONSTIDERATIONS:
All costs associated with the processing of this project are recovered by a deposit account

maintained by the applicant.

PREVIOUS COUNCIL and/or COMMITTEE ACTION:
None

COMMUNITY PARTICIPATION AND PUBLIC OUTREACH EFFORTS:
N/A

KEY STAKEHOLDERS & PROJECTED IMPACTS (if applicable):

pard?g\Hmo“’““ N /4 ,,%/(‘-%

\ A, -
KeHW William Anderson
Directd Deputy Chief of Land Use and

Development Services Department Economic Development

ATTACHMENTS: 1. Resolution No. R-302995 (Rev), dated September 17, 2007.

2. Southwest Center for Biological Diversity, et al. vs. Jim Bartel,
Anne Badgley, and Gale Norton, and Building Industry Legal
Defense Foundation, et al.,” Case No. 98-CV-2234-B(IMA).

3. USFWS Re-initiation of Biological Opinion on the Shaw Lorenz
Project (Corps File No. 200400996-KJC), City of San Diego,
San Diego County, California (Formerly known as 1-6-06-F-
4005R1), November 5, 2007,
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RESOLUTION NUMBER R-

DATE OF FINAL PASSAGE

WHEREAS, the City Council by Resolution No. R-299205, adopted on May 11, 2004,
certified Master Environmental Impact Report No. 95-0353 (Project No. 2873), a copy of which

is on file in the Development Services Department; and

WHEREAS, under Charter section 280(a)(2) this resolution is not subject to veto by the

Mayor because this matter requires the City Council to act as a quasi-judicial body and where a

- public hearing was required by law implicating due process rights-of individuals affected by the

decision and where the Council was required by law to consider evidence at the hearing and to

make legal findings based on the evidence presented; and

WHEREAS, in connection with the previous consideration-and approval of Planned
Development Permit No. 25675, Site Development Permit No. 25676, Coastal Development
Permit No. 25677, Neighborhood Use Permit No. 76234, and Vesting Tentative Map No. 25674
for the Shaw Lérenz project [Shaw Lorenz Project Approvals], the City Council considered the

issues discussed in Master Environmental Impact Report No. 95-0353 (Project No. 2873); NOW,

THEREFORE,

BE IT RESOLVED, by the Council of the City of San Diego, stating for the record that
the approval of lifting the stay of the Shaw Lorenz Project Approvals, is a subsequent approval
of the Project addressed in the Master Environmental Impact Report and therefore not a separate

project under CEQA Guideline sections 15060(c)(3) .

- BEIT FURTHER RESOLVED, by the Council of the City of San Diego, stating for the

record that the information contained in the final Master Environmental Impact Report, including

-PAGE 1 OF 2-
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any comments received during the public review process, has been previously rcviewed and
considered by tﬁis Council. émd it is defermined that this subsequent approval of lifting the stay.of
the Shaw Lorenz Project Appréx;als does not iﬁvolvc'éhange in circumstances, project changés,
or new information of Substantié.l_impoﬁancé Which would warrant any additional enﬁronmental

review.

APPROVED: MICHAEL J. AGUIRRE, City Attorney

N /ghirlgy R. Edwards

Chief Deputy City Attorney

SRE:pev
12/17/07 .
Or.Dept:DSD
R-2008-536
MMS #5730

-PAGE 2 OF 2-
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RESOLUTION NUMBER R-

DATE OF FINAL PASSAGE

WHEREAS, on May 11, 2004, the Council of the City of San Diego approved Vesting
Tentative Mép No. 25674, Planned Development Permit. No. 25675, Site Development Permit
No. 256;/'6, C;Ja;stal Devciopmcnt Permit No. 25677, and Neighborhood Use Permit No. 76234
[the Shaw Lorenz Project Approvals] for the Shaw Lorenz Project, a residential development in
the Del Mar Mesa Community Pla.nning. area within the City of San Diego [City]l Pardee

Homes, a California Corporation, is the Owner/Permittee for the Shaw Lorenz Project; and

WHEREAS, on October 13, 2006, United States District Judge Rudi M. Brewster in the

Southern District of Califomia issued a D‘ecision and Injuﬁction in the case entitied, Southwest
" Center for Biological Diversity, et al. vs. Jim Baftel, Anne Badgley, and Gale Norton, and

Building Industry Legal Defense Foundation, et al., Case No. 98-CV-2234-B(JMA) [the
Injunction] enjoiningr the City of San Diego’s Incidental Take Permit asrapplied‘to the San Diego
fairy shrimp and six other vernal pool species; and

WHEREAS, on September 17, 2007, the Council of the City of San Diego approved
Pardee Homes’ applicaﬁon to stay the expiration of the Shaw Lorenz Project Approvals until the
Injunction is vacated or the Injunction or any modification(s) ﬁlereof 1S 11O 10ngér applicable to

the Shaw Lorenz Project and for an additional 180 dajfs thereafter, except that, in no event shall

the stay exceed the applicable statutory time limits of the Subdivision Map Act; and

WHEREAS, the USFWS re-initiated formal consultation on the Biological Opinion for

the Shaw Lorenz Project and, on November 5, 2007, issued a new Biological Opinion

-PAGE 1 OF 2-
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. authorizing the inéidenta] take of San Diego fairy shrimp aﬁd vernal pool habitat species and

concluded that:

The applicant is not relying on coverage for the San Diego fairy
shrimp or other vernal pool species provided under the City of San
Diego’s incidental take permit and related MSCP subarea plan.
The impacts of this project on the San Diego fairy shrimp is
reviewed by the Service independently and without regard to the
provisions of the City’s MSCP subarea plan or the Service's
“biological opinion under Section 7 regarding the City’s MSCP
subarea plan and associated incidental take permit.”; and

WHEREAS, under Charter section 280(a)(2) this resolution is not subject to veto by the
Mayor because this matter requires the City Council to act as a quasi-judicial body and where a
public hearing was required by law @plicating due pr(;cess rights of individuals affected by the
decision and where the Council was required by law to consider evidence at the hearing and to
make legal findings based on the evidence presented; NOW, THEREFORE,

| BE IT RESOLVED by the Council of the City of San Diego, that the stay of the

expiration of the Shaw Lorenz Project Approvals is hel;eby liﬁéd. The City shall notify Pardee
Homes in writing that the staj has been lifted and that Pardee Homes will have no more than 180
days after the effective date of this Resolution (the date the stay wés lifted) to éxercise any and

all rights under the Shaw Lorenz Project approvals.
APPROVED: MICHAEL J. AGUIRRE, City Attorney
By : %

hirley R. Edwards
Chief Deputy City Attorney

SRE:pev
12/17/07
Or.Dept:DSD
R-2008-537
MMS #5730

-PAGE 2 OF 2-
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009191 ENVIRONMENTAL EXEMPTION

Pursuant to the California Environmental Quality Act (CEQA) and State CEQA Guidelines
{

Agency: CITY OF SAN DIEGO Project No.: 126895 Date: December 4, 2007

Acfion fP_prmit‘qu- DProcass S Hearing

Description of Activity: Shaw Lorenz resolution to terminate the stav (toll) of the expiration date for the Shaw Lorenz project

Pardee Homes has requested that the City Council consider a resolution to stay (toll) the expiration date for the Shaw Lorenz project
approvals while the Decision and Injunction in the case entitied, “Southwest Cenzer for Biological Diversiry, et al. vs. Jim Bartel, Anne
Badgley, and Gale Norton, and Building Industry Legal Defense Foundation, et al.,” Case No. 98-CV-2234-B(JMA), precluding Pardee
Homes from obtaining an EOT or subsequent ministerial approvals for the Shaw Lorenz Project remains in effect. The property is locatet
the southwest quadrant of Del Mar Mesa Rd and Carmel Mountain Road within the Del Mar Mesa Community Plan area and Council Dist

1.

Location of Activity: The property is located on the southwest quadrant of Del Mar Mesa Rd and Carmel Mountain Road withi
the Del Mar Mesa Community Plan area and Council District 1. : :

(CHECK BOXES BELOW)
1. [x] This acuvxty :s EXEMPT FROM CEQA pursuant to:

[x] = Secuon 15060{c) (3) of the State CEQA Guidelines (the acnv1ty is not
" a project as defined in Section 15378).

2. [] This prOJcct is EXEMPT FROM CEQA pursuant to State CEQA Guidelines Section
checked below:

ARTICLE 19 of GUIDELINES ' ARTICLE 18 of GUIDELINES
CATEGORICAL EXEMPTIONS ' STATUTORY EXEMPTIONS
{Incomplete list) _(Incomplete list)
Section Short Name ‘ Section - Short Name
[ 115301 Existing Facilities '
[ J15302. Replacement or Reconstruction [ 115261 Ongoing Project
[ 115303 New Construction or Conversion [ 115262 Feasibility and Planning Studies
' of Small Strucrures : i [ 115265 Adoption of Coastal Plans and Programs
[ 115304 Minor Alterations to Land [ 115268 Ministerial Projects
f 115305 Minor Alteration in Land Use [ 115269 Emergency Projects
[ 115306 Information Collection [ ]1Other
[ 115311 - Accessory Structures
[ 115312 Surplus Government Property Sales
[ 115315 Minor Land Divisions
[]15317 . Open Space Contracts or Easements -
[ 115319 Annexation of Existing Facilities
and Lots for Exempt Facilities
[ ]15325 Transfer of Ownership of Interest
in Land to Preserve Open Space
[ ] Other
It is hereby certified that the City of San Diego _ Distribution:
hag Agtermin e above activity to be exempt: : :
. : Exemption or Project file
e Responsible Departments:
\/-W' L"‘M Tim Daly, Development Project Manager
Terri Bumgardner, Senior Planner _ Exemption File -

Environmental Analysis Section

Ya
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RESOLUTION NUMBERR- 302840

DATE OF FINAL PASSAGE SEP 1'7 2007

WHEREAS, on May 11, 2004, the Council of the City of San Diego approved Vesting
Tentative Map No. 25674, Planned Development Permit No. 25675, Site Development Permit
No. 25676, Coastal- De;relopnient Permit No. 25677, and Neighborhood Use Permit No. 76234
[the Shaw Lorenz Project Approvals] for the Shaw Lorenz Project, a residential deyc]opmcm in
tﬁe Dei Mar Mesa Community Planning area within the City of San Diego {City]. Pardee

Homes, a California Corporation, is the Owner/Permittee for the Shaw Lorenz Project; and

WHEREAS, oﬁ October 13, 20086, United States District Judgg Rudi M. Brewster m the
Southern District of California issued a Decision and Injunction in the case entitled, Southhwest
Center for Biological Diversity, et al. vs. Jim Ba.rtel, Anne Badgley, and Gale Norton, .zmd
Buffa’ing Industry Legal Defense Foundation, et al., Case No. 98-CV-2234-B(JMA) [the
lﬁjuncﬁon]; and '

-- WHEREAS, the Injunction immediately enJ;oined the City of San Diego’s incidental take
permit dated July 18, 1997 issued by the United States Fish and Wildlife Service [USFWS] for
- pending and future development projects. This ruling enjoins (1) any and all pending o
applications for development of land containing vernal pool habitat; (2) those projects where the
City has granted permission, but the development has not yet physically begun to destroy the
vernal pool habitat; and (3) any further development where the permittee is presently engaged in

the destruction of vernal pool habitat; and

WHEREAS, as a result of the issuance of the Injunction, Pardee is enjoined from

proceeding with the Shaw Lorenz Project and has been unable to obtain from City a grading

-PAGE 1 OF 3-
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permit or final map for the Shaw Lorenz Project. Asa conscquen'ce, on March 27, 2007, Pardee
applied for a stay of the expiration of the Shaw Lorenz Project Approvals pﬁrsuant to the
provisions of Sections 125.0461 and 126.0111 of the Citff’s Land Development Code and
pertinent provisions of the California Subdivision Map Act [Sections 66453.5 and 66452.6 of the

California Government Code]; and

WHEREAS, it is likely the Injunction will not be “lifted” in the near future; and

WHEREAS, the Shaw Lorenz Project Approvals granted by the City include dates and

.periods of time within which a final map must be recorded and permits acted upon; and

WHEREAS, Pardee Homes timely filed an application with the City requesting approval
of a stay on the running of periods of time within which a final niap must be recorded and

permits acted upon as set forth in the Shaw Lorenz Project Approvals; and

"WHEREAS, under Charter se_ction 280@(2) this resolution is not subject 10 veto by the
Mayor because this matter requires the City Céux;cil to act as a quasi-judicial body and where a
public hearing was required by law implicating due process rights of individuals affected by the
decision and where the Council was required by law to cénsider evidence at the hearing and to
make legal findings based on the evidence presented; and

WHEREAS, City approval of such request is consistent with the Injunction,
Section 66452.6, Section 66452.12, Section 66453.5, and Section 66863.9 of the California

Government Code, an& authorized by the Subdivision Map Act of the State of California; NOW,
THEREFORE,

BE IT RESOLVED by the Council of the City of San Diego, that this City Council

approval will stay the expiration of the Shaw Lorenz Project Approvals unti] the Injunction is

-PAGE 2 OF 3- ) ﬁ' 3029%}5
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vacated or the Injunction or any modification(s) thereof is no longer applicable to the Shaw
Lorenz Project and for an additional 180 days thereafter. In no event shall this stay exceed the

applicable statutory time limits of the Subdivision Map Act.

BE IT FURTHER RESOLVED that at such time as City dctermines the Injunction, and
any modification(s) thereto, no longer apply to the Shaw Lorenz Project, the City will terminate
the Stay through City Council action. If the City determines that the Injunction no longer applies
to the Shaw Lorenz .Project, City shall notify _Paxfdce Homes in writing. Pardee Homes will have _

no more than 180 days after the lifting of the stay to exercise any and all rights under the Shaw

Lorenz Project approvals.

APPROVED: MICHAEL J. AGUIRRE, City Attorney

By %’gpgf/ﬁﬁ

L-/ Shirley R. Edwards _
Chief Deputy City Aftorney

SRE:pev
08/28/G7
10/25/G7 REV.
Or.Dept:DSD
R-2008-165
MMS #5220

-PAGE 3 OF 3- v eren e
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Case 3:98-cv-02234-B-JMA  Document 276  Filed 12/15/2006 Page 1 of 8

' ‘ - ' @ / @1{0\ D
MICHAEL J. AGUIRRE, City Anomey ! y
GEORGE F. SCHAEFER, Deputy City Atntorney

California State Bar No. 139399
SHIRLEY R. EDWARDS, CIruepoDurv City Anomey
California State Bar No. 1531399 ,
Office of the City Attormey
Civil Division
1200 Third Avenue, Suite 1100
San Diego, California 92101-4100
Telephone: (619) *33 5800
Facsimile: (619) 533-3856

Attorneys for Cross-Defendant
Ciry of San Diego

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA
SOUTHWEST CENTER FOR Case No. 98-CV-2234-B (JMA4)

BIOLOGICAL DIVERSITY, et al,,
CITY OF SAN DIEGO’S NOTICE

Piaintiffs, OF COMPLIANCE WITH COURT’S
INJUNCTION

v,
Judge: Hon. Rudi M. Brewster

JIM BARTEL, ANNE BAGLEY, and Courtroom No, 2

GALE NORTON,
Defendants,

BUILDING INDUSTRY LEGAL
DEFENSE FOUNDATION, et al.,

Intervening Defendants. 7

BUILDING INDUSTRY LEGAL
DEFENGSE FOUNDATION, et al.,

Cross-Complainants,

UNITED STATES FISH AND
WILDLIFE SERVICE; et al.,

Cross-Defendants,

and

SOUTHWEST CENTER FOR
BIOLOGICAL DIVERSITY, et al,,

Intervening Defendants. -

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. 98-CV-2234-B (JMA))

01/07
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Case 3:98-cv-02234-B-JMA  Document 276  Filed 12/15/2006 Page 2 of 8

198  A.INTRODUCTION

On October 13, 2006 this Court rendered a final decision and injunétion. The City of San
Diego (“Ciny™) gives notice to this Court and all parties of record of tae City’s compliance wiih
the Injunction,

This Court in October immediately enjoinad the Ciry’s Incidental Take Permit (No. PRT-
830241, dated July 18, 1997, issued by the United States Fish and Wildlife Service (‘USFWS™)
for those pznding and future development projects that “take” any of the seven identified vernal
pool species. Order at page 60, lines 1-15 (“60:1-157). This Court stated in its Order:

Specifically, the Court enjoins (1) any and all pending applications for
development of land contaimng vernal pool habitat: (2) those projects where the
City has gr ranted permission, but the development has not vet physically begun to
destroy the vernal pool habitat; and (3) any further development v._here the
perminies is presently engaged in the destruction of vemal poo! habitat.

Order at 60:16-20. The Court ordered the City 10 serve a copy of the Order forthwith Qh all
applicants and permittees affected by the injunction. Order at 60:20-22.

B. INTERIM COMPLIANCE

In compliance with the Court’s injunction, the City conferred with USFWS officials who
later produced a list entitied, “Review of City of San Diego Vernal Pool Projects/Permits in
Relation to the City of San Diego MSCP Ruling.” Assistant Depury Director Robert J. Manis,
Environmental Analysis Section, Land Deveiopment Review, Development Services Department,
City of San Diego, reviewed this list and included additional projects. Exhibit A to this |
Compliance Notice includes a copy of the most recent version of this combined ist.! A Jetter

from the City was mailed thereafier 10 the agent for each project on the City’s list by certified

I Any party to this lirigation who beheves the list 15 incomplete should notify counsel for the City

of the identity of other applicants or permitiees who should have been included on the list. The
City maintains & vernal pool site inventory comprising more than 2,500 sites within the City’s
jurisdiction that may assist in identifving additional projects affected by the Cournt’s imjunction.
Because this file is 100 large 1o file with Court electronically, the City will make it available upon

requsst of any party.

=~

Case No. 98-CV-2234-B (JMA)Y)
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Case 2:98-cv-02234-B-JMA  Document 276  Filed 12/15/2006 Page 3 of 8

199 |
United States mail. See Exhibit B to this Comptiance Notice.?

Each letier sent 1o an applicant or permittee states, “To the extent that you beligve vour
projéct falls outside the scope of this Court Order, plea;se proﬁde, in writing, any and all
information supperting your position.” Responses received are included at Exhibit C. The City
will continue to identify other projects that also may be affected by this Court’s injuncion. As
these projects are identified, the City will mail similar letters.

C. FUTURE COMPLIANCE ISSUES

The projects identified on the City’s list are at various stages of development: (1) some
may be at the application stage; (2) others may not have started development but received all
necessary permits to proceed; and (3) others may have recejved all necessary permits 10 procesd
and are Be-ginning or completing development. It is believed these projects share the following
characteristics: The projects are on property containing vernal pool habitat and have bzen issued,
have applied for, or will b2 applying for, the'issuancé of a Section 7 biological opinion or Section
10 permit from USFWS relating to vernal pool species. -

Although the City’s MSCP contains language relating to vernal pools and provides some
mitigation for vernal pool habitat, the City has not used and does not use its MSCP 10 authorize
the taking of vernal pool species. However, it 1s believc;d USFWS has, in some instances,
incorporated by reference the City’s MSCP 1nto its Section 7 biological opinions, inciuding
MSCP references concerning vemnal pool habitat or species. The projects identified on the.
USFWS’s {ist were or are in the process of being issued biological opinions autharizing take
under USFWS® biological opinion or permitting process. See Exhibit D. Hovx.fever, this Court has
not enjoined USFWS from 1ssuing anv more Section 7 biological.opinions for projects within the
City. The Court also has not required USFWS -10 amend or revoke the Section 7 biological

opinions it already has issued unti] such time as the City’s MSCP is revised with respect to vernal

1 pool species.

> A few of the letters were returned unclaimed. Those letters were resent earlier this month.
Letters were also sent earlier this month 1o representatives of projects that were only recently

added to the list.

L

Case No. 98-CV-31234-B (JMA))
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Case 3:98-cv-02234-B-JMA  Document 276 Filed 12/15/2006 Page 4 of 8
The City regutates land development under the provisions of the City’s Land
Development Code (San Diegb Municipal Code [“SDMC™], Chapiers 1 - 14). For purposes of
complying with this Court’s injunction, the City relies upon definitions in the City’s Land
Development Code. Under the provisions of the Code. an “applicant” is defined as:

[A)ny person who has filed an application for a permit, map, or other matter and
that is the record owner of the reai propertv that is the subject of the permit, map,
or other matter; the record owner’s authorized agent; or any other person who can
demonstrate a legal right, interest, or entitlement to the use of the real property
subject to the application; including any person who has an approved and executed
Disposition and Development Agreement with the Redevelopment Agency of the

City of San Diego.
SDMC § 113.0102. An application is deemed completz, but not yet approved, when the City has
determined the application inciudes all information, materials, fees and deposits required. SDMC
§ 113.0102. A “permit holder” is “an applicant who has been granted a permit, or the appiicant’s
successor, or the person using the property that is subject to the permit.” SDMC § 113.0102.

A “development™ is defined in the Land Development Code as:

[T)he act, process, or result of dividing a parce! of land into two or more parcels;
of erecting, placing, constructing, reconstructing, converting, establishing, altering,
maintaining, relocating, demolishing, using, or eniarging any building, stucture,
improvement, lot, or premises; of ciearing, grubbing, excavating, embanking,
filling, managing brush, or agricultural clearing on pubiic or private property
including the construction of siopes and facilities incidenial to such work; or of
disturbing any existing vegetation. .

SDMC § 113.0102.
A “development permit” 1s defined under the Land Development Code as:

{A] permit issued pursuant to Land Developmem Code Chapter 12, Article 6.
Development permits include the following:  Neighborhood Use Permits,
Condiuonal Use Permits, Neighborhood Development Permits, Site Deveiopment
Permits, Planned Development Permits, Coastal Development Permits, and

Variances,

SDMC § 113.0102.

A “construction permit” is defined under the Land Development Code as;

Case No. 98-CV-2234-B (JMA))
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[A} permit issued pursuant 10 Land Development Code Chapter 12, Article 9.
“Construction permits include the following: Building Permits, Electrical Permits,
Plumbing/Mechanical Permits, Demolition/Removal Permits, Grading Permits,
Public Right-of-Way Permits, and Sign Permuits. -

SDMC § 113.1020.

To comply with the Court’s injunction, the City will do the following: For properties
where vernal pool habitat or spec_ies are present, the City will refrain from processing and/or
approving any applications for development, inciuding, but not limited to, entittements (e.g.,
requests for rezbning) and permits {e.g.. developinent pEermits, grading permits, construction
permits). For example, this would mean that if’ a ten-acre parcel has a vcrﬁal pool habitat
anywhere on site, no application will be processed and/or approved because a vernal pool habitat
is somewhf.:re on the parcel. In compl_iance with this Court’s tnjunction (and consistent with
California Government Code §§ 65944 and/or '64942(b)), an application will not be deemed
complete uhtil the applicant has obtained a Section 7 biological opinion or Section 10 Incidental
Take'Pefnlit for vernal pool species froxln USFWS that does not refer back to the City’s MSCP in
relation 1o vernal pool habitat and vernal pool species.

For properties where vernal pool habitat or species are present, the City wil] continue to
notify existing City permit holders by letter that they are affected by this Court’s Osder.
Consistent with this Court"s injunction, permits issued by the City will not be valid if they were
issued in reliance upon the permit holder obtaining from USFWS a valid Section 7 biological
opirion of Sect-ion 10 Incidental Take Permit and the biological opinion or Section 10 permit
refers back to or relies upon the MSCP in relation 1o vernal poo! species or habitat.

The Building Industry Defense Foundation, National Associalion of Home Builders,
California Building Industry Association. Building Association of San Diego and Pardee
Construction Company (“Builder Intervenors®).recently indicated that they intend (o file a motion
1o clarify the Court’s injunction. (Doc. 272). The Builder Imervenors suggest that the City has
misinterpreted this Court’s Order. To the extent a permit holder believes that he or she is not
subject to the Court’s Order, the City hopes that the Builder Intervenor’s motion for clarification

will result in an Order of clarification that provides guidance. The City believes that its strict

5

Case No. 98-CV-1234-B (JMA))
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102 _ : 7
interpretation of this Court’s decision and injunction is consistent with the requirements of the

P

Endangered Species Act.

This Court also remanded thiscase to the USFWS with instructions 1o re-initiaie

consultation toward revisions of the City of San Diego’s Incidental Take Permit (at least on the

seven vernal pool species), or for further action that is not inconsistent with the Court’s decision.

Order at 60:15-18. Formal consultation has not vet been initiated by the USFWS, Nevertheless,
the City will coniinue to comply as detailed above until the Ciry bas revised, and the USFWS has

approved, the City’s MSCP consistent with this Court’s ruling.

Dated: December 15, 2006 . MICHAEL J. AGUIRRE, City Attorney

By: S
Shirley Edwards
Chief Deputy City Attorney
E-mail: SEdwards@sandiego.gov

By: _ s/ Georee F. Schaefer
George F. Schaefer
Deputy City Attorney
E-mail: GSchaefer@sandizgo.gov

Attorneys for City of San Diego

Case No. 98-CV-2234-B (JMA})
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DECLARATION OF SERVICE

i, the undersigned, declare under penalty of perjury that [ am aver the age of eighteen

(%)

3|| vears and not a party 1o this action; and that | served the foliowing document(s):

CITY OF SAN DIEGQ’S NOTICE OF COMPLIANCE WITH COT.'RT S

4 ]
INJUNCTION
5
. EXHIBITS A-D TO CITY OF SAN DIEGO’S NOTICE OF COMPLIANCE

6 WITH COURT’S INJUNCTION
.7
' on the individuals listed below in the manner indicated.

8 .

Electronic Mail
9
I served the following by electronic mail at the e-mail addresses listed below:
10
11 + Marco Antonic Gonzalez
12 marco(@coastlawgroup.com
+ William E Halle
13 bhalle@hewittoneil.com Ipuzio@hewittoneil.com
« Neil Levine

14 nlevine@earthjustice.org llovett/@earthjustice.org
15 + Thomas C Stah!

> Thomas.Stahl@usdoj.gov efile.dkt.civi@usdoj.gov

16 » US Attorney CV
Efile.dkr.civi@usdoj.gov

17
18 United States Mail
19 I served the foliowing by placing a copy in a szaied envelope and placing it for collection

20|/ and mailin g with the United States Postal Service this same day, at my address shown above,
27 - . . . . .
21 following ordinary business practices. at the addresses listed below:

Jane P Davenport

Wildlife and Marine Resources Section
Environment and Natiopal Resources Divis
14 [| U S Department of Justice

- 1| Ben Franklin Station P © Box 7369

25 || Washington DC, 20044-7369

Case No. 98-CV-2234-B (JMA))
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Stephen M Macfarlane

United States Depariment of Justics
Environmental Natural Resource Division
501 I Strest '

Suite 9-700

Sacramenio, CA 9_5814—.'—3322

Martin McDermott

Us Depariment of Justice
Environmental Defense Section
PO Box 22984

Washington, DC 20026-3986

Keith W Rizzardi

Wildlife and Marine Resources Section
Environment and Natonal Resources Divis
U 8 Department of Justice

Ben Frankiin Station P O Box 7369
Washington DC, 20044-7369

Daniel J Rohlf

Pacific Envirommental Advocacy Center
10013 South West Terwilliger Boulevard
Portland, OR 97219

Filed 12/15/2006

Executed: December 15, 2006 at San Diego, California.

Page 8 oi 8

s/ Georoe F. Schaefer

Case No. 98-CV-2234-B (JMA))

GEORGE F. SCHAEFER
E-mail: GSchaefer@sandisgo.gov
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

- SOUTHWEST CENTER FOR

BIOLOGICAL DIVERSITY, et al.,
. Plaintiffs,
vS.

JIM BARTEL, ANNE BADGLEY, and
DIRK KEMPTHORNE,

Defendants,
and

BUILDING INDUSTRY LEGAL
DEFENSE FOUNDATION, et al.,

Intervening Defendants.

and related cross complaint.

CASE NO. 98-CV-2234-B(JMA)

ORDER DENYING ,
INTERVENING DEFENDANTS’
MOTION TO CLARIFY SCOPE
OF INJUNCTION

[Doc. No. 277]

Now before the Court is the Intervening Defendants’ motion to clarify the scope of the

injunction in this Endangered Species Act case. The Court ordered the motion submitted

without oral argument. Civil Local R. 7.1. The Court has carefully considered the various

1ssues raised by the panieé, and now DENIES the motion to clarify.

The Intervening Defendants seek exceptions for specific construction projects because

they contend that the City of San Diego 1s construing the injunction expansively and broader

than the Court intended it to be applied. The Court’s injunction was specific and carefully

worded (o enjoin any further destruction of vernal pbol species or their habitat. Am. Dec. &

98ev22is
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Inj. at 55. The Court discerns 1-10 error in the City’s interpretation of the injunction or
application to projects that may adversely affect vernal pool species or their habitat. The
seven vernal pool species are protected by the prohibition against take under Endangered
Species Act and the governing regulations. The Court had invalidated the Iacidental] Take
Permit as to those seven species for specific flaws in the analysis of the Fish and Wildlife

Service.

Consequently, the Court also denies the ex parte application for “crateo indication.”

DATED: March 15, 2007

Hon. Rudi M. Brewster
United States Senior District Judge

ce: all panies

'Intervening Defendants filed a notice of appeal to the original order, and an amended
notice of appeal to the amended decision. Ordinanly, the filing of a notice of appeal divests
the district court of jurisdiction over the substance of 2 case. Because the Court has not
altered the scope of the original injunction, this Coust is not taking any action that would
disrupt the appellate process. See Kern Oil & Refining Co. v. Tenneco Oil Co., 840 F.2d 730,
734 (9th Cir. 1988).

Plaintiffs chailenge the nature of the motion and whether it is timely; however,
because 1t jacks merit the Court need not discuss the proper characterization of the motion.
Miller v. Transamerican Press, Inc., 709 F.2d 524, 527 (9th Cir. 1983). ,

Federal Defendants’ raise another jurisdictional issue when they contend that the case
will be moot. Their description of the potential mootness should certain acts oceur in the
future demonstrates that the case is not, at this ume, moot. E.g., United States v. W.T, Grant

Co., 345 U.S. 629, 632 (1933).

-2- ) ' 9Bev2234




United States Department of the Interior
FISH AND WILDLIFE SERVICE

cological Services
Carishad Fish and Wildlife Office

6010 Higden Vailey Road
0 0 l') 2 0 7 Cerrisbad, California 62011
In Repiv Refer Too - - et e e o mtm e D i Cimie o eee e e . — -
FWS-SD-08B0023/08F0016RO0I
‘ NOV b 2007

Colonel Thomas Magness IV
District Enginser

Los Angelss District

U.S. Army Corps of Engineer,

P.O. Box 532711

Los Angeles, California 90053-2325

Atention: Kari Coler, San Disgo Field Office, Regulatory Branch

Re-iniriation of Biological Opinion on the Shaw Lorznz Project (Corps File No.
200400996-KJC), City of San Diego, San Diego County, California (Former y known
as 1-6-06-F-4005R1) :

Subject:

Dezar Colonel Magness:

This document manomitg the TS, Fish and Wildlife Service's (Service) biological opinion on the
propossd Shaw Lorenz project, which is-located in the City of San leso in San Diego Counry,
California. The original opinion, dated May 3, 2006, addressed the effects of the project on the

federally endangered San Diego fairy shrimp (Branchinecia sandiegonenis), coastal California
gnatcatcher (Polioprila californica californica), and Del Mar manzanita (Arciostaphylos
glandulosa ssp. crassifoiie) in accordance with section 7 of the Endangered Species Act (Act) of

1973, as amended (16 U.S.C. 1531 et seq.). It was subszqueatiy modified in a letter dated

August 25, 2006, On October 13, 2006, the Distnict Court in Southwest Center for Biological

Diversity v. Bartel, No. CV-98-CV-2234 (5.D. Cal.. 2006), enjoined the City of San Diego’s

(City) Incidental Take Permit as applied to the San Diege fairy shrimp and six other vernal pool

speciss issuad by us in July 1997. The Distrct Court’s decision constitiites new information that

reveals effects of the action that may affect listed species ip 2 manner or.10 2o extent not
previously considsred, thus miggering the need for re-inititation.

Your request for re-initiation of formal consultation dated March 28, 2007, was received on
March 29, 2007. This biolegical opinion 15 based on information provided in the following: (1)
your request for re-initiation dated March 28, 2007, (2) a revised Biological Assessment prepared
by Natural Resource Consulitants dated March 12, 2007; (3) a revised project description dated
July 14, 2007, (4) the administrative record for the original biclogical opinion; (3} the Recovery
Plan for Vemnal Pocls of Southern Californiz; and (6) documents identified in the Literature
Cired section of this document and/cr in our files. A compizle administrative record of this
consultation is on file at the Carlsbad Fish and Wildlife Office.

TAKE PRID”QE —

INAMERICASTSY
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The & pnncc.m is not relying.on coverags for the San Disgo fairy shrimp or other vemat pool

" “species provided under the City of Sar Diego's incidenial take permit and related MSCP subarea
plan. The impacs of this project on'the San Diego fairy shrimp is reviewsd by the Service
independently and without regard to the provisions of the Ciry’s MSCP subarez plan or the
Service's 0101001\_'&. opinion uader Section 7 regarding the City’'s MSCP subarea plen and
associaled incidenial ake. DsmuL Nothing herein shall e considered a modification of the t2rms.

and_.cqnmmons of epproval by the Ciry-or any other govermmental ageney.

CONSULTATION HISTORY

The Consultation History from the original biological opinion is incorporated by refersace. Since
issuance of that opinion, the following events have occurred.

May 3, 2006 _
The Service issued the original Biological Opinion to the Corps.

Auzusl 25, 2006
The Servics issued a lener to the Corps clarifying the Service's Biological Oplmon

September 1, 2005 ) i ‘
Final Shaw-Lorenz Vernal Pool Resioration and Enhancement Plap provided 1o the Service

September 5, 2006 :
Lener from the Service 10 RECON approving the Final Shaw-Lorenz Vernal Pool Restoration

and Enhanccr_ncm Plan. .
Qciober 13, 2006

Decision and Injunction Order issued
Diversiry v. Bartel.

by Judge Brewster in Southwest Cenzer for Biological

Deczmber 18, 2006
The Service issusd 2 letter to the Ciry regarding our interpretation of the Brewster Gecision and

bow 11 r=lates to bielogical opinions, inciuding Shaw Lorznz.,

" March 29, 2007
The Szrvice received a reguest for re-inftiation from both the applicant and the Corps. Inciuded

in the reguest wes an updated Biological Assessment.

May 1, 2007 . : .
Thz Service (California Navada Operations Office and Carlsbad rieid office stafl), participated
in 2 meeting with represemtatives from Pardee, the Conszrvation Fund, and Harvey Whitsmore

Lo discuss the ra-initiation. .
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May 17,2007
"Ms. Susan Wynd of the Service and M3 Amy Glad and Mr. Alien 'Kashani, of Pardes, walked - -

the project site. Pardes provided a copy of an updated restoration plan.

May 18, 2007
Ms. Therese O'Rourke and Ms. Susan Wynn, of the Service, met with Ms. Amy Giad and Mr.

Harvey Whittemore to discuss potential changes 10 the project description that would increase the
level of conservarion on-site,

June 20, 2007 '
Ms. Susan Wynn of the Service and Mr: David Hogan of Center for Biological Diversity, met

with Harvey Whittemore to discuss potzntal changes to the project description.

July 25, 2007
The Service raceived an email fransmitting a new project description that reflects the discussions

of the previous two meetings. -

September 17, 2007
The S'.,rvicn st with Ms. Amy Glad and Mr. I—Iarvcy Wbittcmor regardinc th° Proj

S"ptcmbur 21, 2007 -
The Service issued a Graft re-initiated Blolo_lcal OpmJon

October 5, 2007
The Service received comments from the Corps and the applicant on our draft Biological

Opinion.
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. BIOLOGICAL OPINION

1.0 DESCRIFTION OF THE PROPOSED ACTION

Ths proposed action is the issuance of a permit by the Corps to the project proponent ( Pardee
Flomes, its successors or assigns) under section 404 of the Clean Water Act to impact 0.248 acre
of waters of the United States, including impacts to 0.012 acre of wetlands, associated with six
unnamed drainage coursss for the Shaw Lorsnz project. The Shaw Lorenz project is located
within the De] Mar M=sa Subarea (Subarea V) of the Futire Urbanizing Area (FUA) in the City -
of San Disgo. The 278-acre property is located ar the southern terminus of Shaw Ridge Road in
a developing residential area (Figure 1). The proposed project will impact approximately 125.3
acres for approximately 139 single-family hormes, associated public and private interior sireets
and drives, landscaping, and a network of internal trails leading to mult-use trails along public
rights-of-way. Approximately 118.3 acres will be dadicated into the City's Multple Habitat
Pianning Arsa (MHPA). The remaining approximate 30 acrss consisis of natural open space that
will be provided within an Urban Ameniry' and Jots (totaling 11.21 acres) that pressrve existing
vernal pools.

R |

o Wou-al

The project arsa is comprised of a varisty of 1opographic {eaiurss that inciu d
consists of

drainages, valieys, mesa top, canyons and steep slopes. Vegstation on the property
the foliowing: native grassland (0.28 acre); scrub oak chaparral (.78 acres); coastal sage scrub
(150.79 acres), chaparral (104.22 acres); non-native annual grassiand (3.28 acres); _

ruderal/disturbed/sucalyprus (8.81 acres); and, mulefat scrub/marsh/pond/depressional fearures

{1.00 acre).

Fifry-six depressional features [totaling 8482 square foot (0.19 acre) basin] have been mapped op
the property based on one or more foliowing factors: the prasence of ponding: presenze of vernal
pool indicator plants; occurrence within historic vernal pool complex; and, the presence of or
potential to support the lsted San:Ilege fairy shrimp. Table I lists the 56 depressional features.

- Twenry-three-of the 52 depressional fedtures identified in Glen Lukos Associates (2005b)
contain at least one vernal pool indicator plant species.

Dry season sampling in 18 depressional featurss affected by the project identified Branchinecia
cysis in 15 of the 18 depressional featurss sampled (Gien Lukos Associates 20052). Cysts from
13 of these depressional features (hydration of the cysts from the other two depressional fearures
with cysts were not conducted because these two depressional featurss sach hac only cyst
fragments or one cyst) ware bvdrated, hatched and the resuldng fairy shrimp were reared so they
could be identified 10 species. Although Tony Bomkamp opportunistically observed common

" Urban amenity, as defined by the Del Mar Mesa Specific Plan (City 2000), is open space intended Lo provide
alternadve habitats and movemen: cormnidors for wildiife and visual reli=f from adjacent development.
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Figure 1. Project Location
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Table i, Depression Fearure Summary Teble

S S S JArea of Basing| Area of Basins
Basin Area : to be C T tebe T
All Depressions §° Basin to be Impacted- .| Conserved
Feature Description (Souare Feet) | Impacted |(Souare Feet) | (Sauare Feet)
| A Ditch 195 No Avoided | 195
| B Road Rut 120 No. Avoided | 120
| C Road Ru; 195 No Avoided | 195
D Ditch 195 No Avoidsd 195
E Road Rut 360 No Avoidad 360
F Dirch 160 " No Avpided 160
G Road Rut 50 No Avoided 50
H Road Rut 50 No Avoided 50
) Road Rut 50 No Avpided 50
J Road Rut 50 No Avoided 30
K . Road Rut 600 No Avoided 600
Disturbed 180 No Avoided 180
L Dzpression : ' :
i Disturbed - 100 . No Avoided 100
M Deprassion
: Disturbed 100 No Avoided 100.
N Litpression | | ) -
.0 Road Rut 150 | No Avoided 150
P Depression 300 No Avoided, 300
O Depressiop . 160 R No Avoided | - 160
R Depression” 100 No Avoidged . | . 100
S Road Rut 60 No Avoided 60
T Ditch 50.° No Avoided 50
8] -Road Rut 45 No Avoided 45
v Road Rui | 560 No Avoided 560
w Rodd Rut ] 90 No Avaided o0
X Road Rut | 06 No Avoided 96
v Road Rut | 225 No Avoided 225
Z Road Rut 400 No Avoided 400
44 Road Rui 240 | No. Avoided 240
BB Road Rut 120 No Avoided 120
CC Road R 72 No Avoided 72
[3]a) Road Rut 54 No .- { Avoided L
EE Road Rut 180 No Avoided | 180
FF Road Rut a8 No Avoided 48
GG Road Rut | 72 No Avoided 72
HE Road Rur | 40 No Avoidsd 40
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] A rea of Basing| Area of Basins
Basin Area to be .10 be
e oo e s | AllDepressions | Basintobe | lmpacted | Conserved
Feature Description tSquare Feet) )" Impacted ~ | {Sguire Feet) ¥ (Sguare Feet} |-
n* © Disturbed 460 No Avoided 460
Deoression
3 Road Rut' | 80 Yes | 80 impacied
KK Ditzh 43 Yeg 45 Impacted
LL Trail Rut 15 - No Avoided 15
MM Road Rut 25 . ‘No Avaided : 25
NN Road Rut - 70 ' Yes | 70 |~ impacted
00 Road Rut 40 Yes | 40 Impacted
PP Ditzh 115 Yes 115 Impacied
QQ Roaé Rut - 515 ~ Yes 615 Impazted
RE Road Rut 185 Yes 185 Impacted
S5 Road Rut 40 Yes 40 . impacied
TT Road Rut 165 Yes 165 Impacted |
[9)8] Road Rut | 30 Yes 30 Impacted
A Road Rut 40 Yes 40 impazted
| ww Road Rut 60 Yes 60 Tapacied
X Road Rut 30 Yes 30 Impacted
Y Road Rut 410 Yes - 410 Impacted
{7z Road Rt 165 Yes 165 Impactad
| Corps } Ditch 100 [ Yes 100 | Impacied
Corps 2 Ag Road 200 ; Yes . 200 ’ lmpacted
Depression
Carps 3 Ag Road 100 r Yes 100 , lmpacted
Depression _ -
Corps 4 Ag Road 25 ’ Yes 25 I Impacted .
Deprassion :
Total arza of deprassion features (56) = g,482 square fest (0.194 acre)
Area of featurss to be impacied (19) = 2,515 square fzet (0.057 acre)
Arca of featurss o be conserved (37) = 5.967 square fest (G.137 azre)

? The project will avoid the basin of Feature II, but will impact approximately 18 percent of the watershed for
Feature T1.
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fairy shrimp {Branchinecia {indahii) in two deprzssional features during the 2003 wet-season
{(Wegscheider. 2003), the hvdration study did not detect B, lindahii in 13 of the depressional
fzatures tested (Glen Lukos Associates 20052)._However, the bydration study found San Diego

fairy shrimp in 2ll 13 of the depressional featurss tested. Therefore, we conclude that San Diego
fairy shomp are likely to occur in all 56 depressional features on site.

The action area is defined as the entire project site, including all areas subject to direct and
indirect effects of the project. Areas subjsct to dirsct effects include all areas within the
construction footprint such as construction vehicie access roules, staging areas, grading areas,
building pads, trails, roadways, and other constructed project featurss. Indirect effects include
physical 1mpacts to the watersheds of vernal pools, degradation of adjoining habitat through edge
effects, habitat isolation, and fragmentation, The proposed project will directly impast the
following vegetation comrnunities: native grassiand (0.24 acre); scrub oak chaparral (0.59 acre),
coastal sage scrub (86.78 acres); chaparral (31.98 acres); annual nor-natve grassland (1.63
acres); and, ruderal/disturbed/zucalyptus (4.1 acres). In addition, fill will be placed in-the
following: six Corps jurisdicticnal-drainages (Drainagss A, B, C, E, F, and G totaling 0.25 acre
of waters of the United States that-contain 0.012 acre of jurisdictional Wetlands); 19 depressional
features (totaling 2515 square feet of basin arez, 0.06 acre), and the watershed of 1 depressional
feature, Though the project proposesto aveid diract impacts to the remaining 37 depressional
featurss (the “Conssrved Areas™) (totaling 5967 square feet; 0.14 acre} and their watersheds on
site, it is expected to cause indirect impacts, ofien referred 10 as “edge effects,” to these
depressiona) fzatures because it will surround all or a mizjor portion of each depressional features,

1.1 CONSERVATION MEASURES

The foliowing conservation measures are proposed to be implemented as part of the proposzd

action to avoid, minimize, and cormpensate for direct and indirsct impacts o depressional

features. :
The project will preserve the Conserved Arsas, their watersheds, and the species they
currently support, including all varnal poals on site. These 36 depressional fzatures iotal
5507 square fe=t (0.13 acre) of basin area and are located in Jots 127, 128, J. P, 0, X,
WW, X2, YY, and ZZ (Figurs 2}. The project atso will preserve the basin arsa, but not
the entire watershed, of depressional feature IT (460 square feet; 0.0] acre) located in lot
N.

y—t

In addition to lot WW, the project will also preserve Lots 126, 127 and 128 (colisctively
referred 10 as the “Mitgation Site”) (Figure 3) 10 minimize edgs effects to the
depressional features in Lot WW and zilow for potential restoration and/or enhancemsnt-
of additonal depressional features. The Project Proponent shall constuct the road
section adjacent 0 the Mitigation Site in the manner as described on Figure 4 to minimize
the amount of grade change and constucton that will occur on lots 126, 127 and 128 in
order to favor the natural hydrojogical regime for the Mitigation Site, '

ta
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Figure 2. Conserved Areas
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rigure 3. Mitigation Site
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a. The project proponent-agress, subjsct to consent or approval by the Service and the
City of San.Diego (City), 0 trausf:r by apDrop'iazc conveyance Lots 126-and 127 (the
T R T ots) aS” sHowH Of the  VEsHng Tentatve Map and Gradifiz Plah WithiT theDal NMar- -

Mesz (Subarsa V) Number 25674 (the Projsct) to The Conservation Fund (TCF).

If the City or other relevant governmental authority objscts to, fails to consent to such
transfer, or finds that such transfer of the Lots is a modification of the permits
allowing the consmuction of approximately 129 single family structures, such that the
project proponent would b2 required to submit or resubniit for approval of a new or
different vesting tentative map for the Project, thern the project proponent agrees to
burden the Lots with a conservation sasement in favor of TCF, pronibiing the
constucuor of single family structuras on the Lots (the COnscn ation zas#ment)

-

c. If the modifications outlined in Paragraphs 22 or 2b (and therefore the funding

echanism sat forth herein) are not accepted by the City, the project proponent agress

to sell or donate to TCF Lots 126 and 127 subject to the Conservation Easement at no

cost. TCF shall agree as part of the purchase agrsement to cause the restoration and
management of the Lots pursuant to the terms of the Plan.

The project proponent agrses to creatz, with TCF, an enforceable funding mechanism
(EFM) in a form acceptabie to-the Ssrviee to restore and enhance the Mitigaton Site.
.Such EFM will‘be separate from znd in addition to any funding mechanism created by the
project proponent as part: of-the Covenants, Codes, Restrictions, arid Easements (CC&Rs)
for the project. The amount-of the initial funding of the EFM shall bs approved by the
Service as part of the Vernal Pool Restoration and Enhancement Plan, and long-term
maintenance for such Mitigation Site-shall be established through the use of z Property
Analysis Record (PAR) (Center for Natural Lands Mapagzment ©1998), equivalent cost
‘analysis, or such other machanism acceptable to the Service. The project proponent shall
be obligaied to fully fund the costs as establish=d by such mechanism, not less than
annually. The project proponent shall make such payments to a restricied account
controlisd by TCF. It is the intent of the project proponent to restore and enhance two
distinct areas: the Mitigation Siie through the funding mechanjsm described hersin

without HOA involvement and the Conserved Areas with rrummal imvolvemeant of the
HOA. CUTT T —

14y

2. In addition to the cost of the restorauon and the long-term maintenance, the project
proponent agrees to provide §500,000 {the Fund) over 2 peried of years acceptable o

" the Service, to TCF for use in a manner directed by the Service for vemnal pool
rastoration and enhancement of the Property pursuant to the Plan. This money will be
availabie to fund remediation measures that may bz necessary on-site, To the exient
that the Ssrvice determines that such efforts on the Property are unsuccessful or fail to
achizve the goals of the Plan, the Service may direct the remainder of the Fund to be
used on jocarons not on the. Property, or as may be provided by separate agreement
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~ -~ fairy shrimp in"the Sam Disgo areg "~ ===

pziween the project proponent and the Service, In all evenis, the Fund must be usad
to support the San Diego fairy shnmp and vernal flora charactemistic of San D1cgo

b. The project proponent agrzes to cause the HOA while it is under the control of Pardse

Homes to rsquire that the company selected to provids the long-term maintenance
and management of the Censerved Arsas and Mitgztion Site bs the company thai
provides similar services forthe HOA throughout the project.

The proj=ct proponent will engage a guaiified biclogical consuliing firm (gualifizd
biologist that holds a recovery parmit for SDFS through the Service), to'begin the process
of planning a vernal pool preserve restoration and enhancement area within Lots 126,
127, 128 and WW. The project proponent will submit the Vernal Pool Restoration and
Enhancement Plan (Plan) 1o the Service, for approval, at [east 50 days prier © initiating
project impacts. A ‘minimum of 2 squars fzat will b2 enbanced/restored for every 1

square foot lost for 2 minimum rastoration of 0.12 acre of surface ponding area of vernal

poo) habitar suitable foz, and occupied by, the San Disgo fairy shrimp. Additonal surface

area may be restored, as appropriate in Lots WW and 126, 127, and 128 1o ensure that the
mipimum acreage requirsment is met. The Plan will include the following measures:

2. lmplemesntation of the final pian will be conducted under the direction of a gualified
biologist (vernal pool restoration specialist), to be approved by the Service. The
biologist will have at least three vears of vernal pool resioration experience znd hold &

valid Service ESA Section 10{a){(1)(A) permit for identifving fairy shrimp.

-t

b.  All pools to be avoidad and their watersheds will be erhanced as appropriale 10
achieve the same success criteria as the restored poois and surrounding uplands at the
evels 52t forth herein. Enhancement activities will include addition of vernal pool
plant species, inoculation of unoccupied pools with San Diego fziry shrimp as
appropriate, and addition of coastal sage scrub plant species in the surrounding

uplands. Any vernal pool inoculum orplant material from an off-site source must be
approved by the Service.

All restoration/enhancement activities will commence in the first summer-fall season
possibie, preferably prior to the first grading p:n'od, or concurrently.

y

d. Al final specifications and topographic-based grading, planting and watering plans

will have 0.5-foot contours and show typical cross-sections for the vernal pools,
watersheds and surrounding uplands (including adjacent mima meunds) at the
restoration/snhancemeant sites. The grading plans will also show overflow pathways
that hydrologically connect the restored pools in 2 way that mimics natural vernal

pool complex topography/hydrology, as possible.
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Additional inocutum from Service approved off-site donor vernal pools in the D2l
Mar Mes2 area may be nse to supplernent the inoculum collecizd on site. The final

acceptable 10 the Service that they are free of versatile fairy shrimp (Branchinecia
Lindahli). No more than 10 percent of the basin arsa of any donor pool will be uszd
for collection of inoculum.

Inoculum and planting will not bs installed until the Service has approvad the habitat
restoration site grading. All planting will be instalied in 2 way that mimics natural
plant distribution, and not in rows. Inoculum will not be intoduced inio the restored
pools-unti] after they have been demonstrated to retain water for the appropriate
amount of time to support San Diego fairy shrimp as determined by the project
biolcgist (as defined below) [See for example (Hathaway and Simovich 1996, Ripiey
et. al. 2004)]. Surveys shall be completed as soon as possible afier appropriaie rain
events for versatile fairy shrimp (Branchinecta lindanil) to the satisfaction of the
Service, If versatile fairy shrimp are detected in the restored pools, inoculum will not
be introduced-until measures approved by the Service are implemented to atternpt to
remove the versztile fairy shrimp from the pooels;-but such removal and introduction
shall not preciude other project activity-on site. Inoculum will be placed in 2 manner
that preserves, 1o the maximum extent possible, the orientation of the fairy shrimp
cysts within the surfacs layer of soli (e.g., coliected inocuium will be shaliowly
dismibuted within the pond so that cysts have the potential to be brought into solution

upon inundation),

Plant paiettes (speciss, size and number/acre) and seed mix {species and pounds/acre)

“will be included in the restorarion/enhancement plan. The plant paletie will include

natve species specifically associated with the on-site habitat type(s). If nadve plant
species (no cultivars) cannot be obtained within De] Mar Mese, the Service must

“approve the donor sitz. The source and proof of lecal origin of all plant material and

eed will be provided;

Narive plants and animals will b established within the restored/enhanced pools,
their warersheds and surrounding uplands. This can be accomplished by
edistributing topsoil containing séeds, spores, bulbs, eggs, and other propagules from
affected pools and adjacent vernal poo! and upland habitats; by the wansiocation of
propagules of individual species from off-site habitats; and-by the use of
commercially available narive plant specizs; any vernal pool inoculum or plant
material from an off-site source must be approved by the Service. Topsoil and plant
materials from the native habitats to bs affected on-site will be applied to the
watersheds of the enhanced and restored pools to the maximurm extent practicable,
Exotic weed control will be implemented within the restoration areas to protect and
enhance habitat remaining on-site; -
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" bz identified and documented to 'be free of cofitdniinants that could harmthe pools;

Any artificial warering of the restored/enhanced pool watersheds will be done in a
manner that prevents water from entering into the pools. Any water 1o be used will

All weeding within and immediately adjacent to the restored/enhariced pools will be
performed by hand. No herbicide will be used within or adjacent to the restored and
preserved vernal pools. Herbicide may be used io the'uplands 2djacent to pools only
as approved by the Service, All workers conducting weed removal activities will be
educated to distinguish betwesn narive and non-native species so that local native
plants are not inadveriently killed by weed removal activites;

A final implementation schedule that indicates when all vernal/road pool impacts, as

- well as vernal poo! restoration/enhancement grading and planting will begin and end.

Any temporal loss of vernal and/or road pocls or upland habitat cavsed by delays in
restoration will be mitigated tnrough habitat preservation and/or rsstoration at a 0.5:1
ratio for every 6 months of delay (i.e., 1:1 for 12 months delay, 1.5:1 for 18 months
delay, etc.). In the event that the project proponent is wholly or partly prevented from
performing obligations under the final plans (causing temporal losses as a result of
delays) because of unforesesable circumstances or caus=s beyond reasonable contro!,
and without the fault or neglizence of the project proponent, the project proponent

will be excused by such unforesesabls cause(s).

At least .12 acre of the restored vernal pools will support.San Diego fairy shrimp.
Restoration success for Saz Diego fairy shrimp will be-determined by measuting the
ponding of water, and dsnsity.of viable cysts, hatched fairy shrimp, and gravid
fernales within the restoreé pools. Water measurements shall be taken in the rastorsd
pools to determine the depth, duration and guality {e.g., pH, tempsrature, total
dissolved solids, and sahiaty) of poading. Dry samples shall be taken in the restored
pools 1o determine the density of viable cysts in the solls. Wet samples shall also be
taker in the restored pools to determine the density of hatched fairy shrimp and
eravid fenales. The pools must pond for a period of time similarly to reference
vernal pools during an average rainfall year and at an appropriate depth ané quality to

support fairy shrimp. The average viable cyst, hatched fairy shrimp, and gravid

smale density of the restored pools must not diffar significantly (p < 0.05) from
reference pools for, at Jeast, three wet ssasons before 2 determinarion of success can
be mads. Vernal pools selected as reference or control poois for evaluatng
restoration success shall be identified and described in the restoration plan. Alternate
ethods of determining success may be used upon approval by the Service.

Five vears of success criteria for upland restoration/snhancement areas will include:
the appropriate’ spacies richness and cover criteria for all five years of monitoring; 0

* Appropriate vegstation may include matiime susculant scrub or coasm! sape scrub. 1t should match the adjacent
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. percent cover for weed species categorized as High or Moderate in the Cal-TPC

.unvaswn Plant Inventory and relative cover of 2ll other weed speciss 1s no more tm.n

joi ]

'O

5 percant coverage for other exotic/wzed specizs Tor all five y=ars of the five-y2ar
moritoring pariod. Container plant survival will be 80 purcvm of the initial plantings
for the first five years. At the first and second annivarsary of plant instaliation, all
dead plants will be replaced unless their function has been replaced by natural
recruitment. ' '

The five-yzar monitoring program for coastal sage scrub restoration will include
yﬂady guantitative monitoring of species richness and vegstatve cover. The method

used for monitoring wili be described and a map of proposed sampling locations will
be included. Stratified-random sampling will be used for all quanttative surveys.

Verification that restoration/enhancement of San Diego fairy shrimp habitat is
complate will require written sign-off by the Service. If 2 performance criterion is not
et for any of the restored/enhanced vernal pools or upland habitat in any year, or if
the final succass criteria are not met, the project proponent will prepars an analvsis of

the cause(s) of failure and, if deemed necessary by the Service, propose remedial
actions for approval. If any of:thé resiored/enhanced vernal pools-or upland habitat
bave not met a pzrformance criterion daring the initial five-year period, the projsc
proponent’s maintenance and monitofing obligations will contnue untl the Service
desms the restoration/enhancement successful, or contingency measurss must be
implemented. Restorazion/enhancement will not be deemed saccessiul until at least

two years after any significant contingency measures are implemented, as determined

by the Service.

If success criteria are not met within the eight vears following implementation of the
Plan, the project proponent will pursue restoration offsite at a jocation within the H .
series [2.g., Del Mar Mesa/Carmel Mountain, on Carmel Mountain where the projsc
proponent has vernal pool mitigation opportunities per their development agreement
with the Ciry of San Diego for Pacific Highlands Ranch Subarea I, North City
Future Urbanizing Area (cated September 8, 1998)} approved by the Ciry and the
Service or c[scwh-' ¢, if approved by the Service, Appropriate upland habitat,
topography, vernal pools, and their watersheds in the vernal pool restoration and
enhancement areas shall be restored/enhanced 1o a species composition and size

_compared to other vernal pools within the H series. The size and shape of the

epressional features shall be suggest d by the restoration biologist and approved by

Servizce,

Annual reports will be submitted to the Service by September 1 of each year of the 5
year monitoring program. Those reports will assess both the artainment of yearly

habirat types
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suceess criteria and progress toward the final success crteria. The reports will also
_summarize the project’s compliance with all Service biolegical opinion conservation

“measures and terms and conditions.

- The project proponent will hire a qualified biologist (project biologist) with a minimum 3

years of vernal pool experience wio will be responsible for oversesing compliance with
protective measures for the fairy shrimp and will be epproved by the Service. The
biologist will monitor construction daily 1o ensurs damage to preserved deprassional
featureg, their watersheds and surrounding uplands is avoided. The biologist shall be
onsite during installation of protective fencing for fairy shrimp habitat and work adjacent
1o depressional featurss (within at lzast 100 feet of the lots to be preserved) 1o ensurs
compiiance with all conservation measurss and terms and conditions of this Biological
Opinicn and to produce reports that document compliance with these measures. The
project proponent will submiit the biologist's name, address, tzlephons numbsr, and work
schedule on the project te the Service atlleast 7 days prior to the planned date of initiating
impacts 1o fa.'zry shrimp habitat. The project biologist shall psr'form the foliowing duties:

a Traip all sapervisors, (sub) contractors, constraction personnel, and employess on the
biological resources associated with this project and ensure that training is
implﬁm"nt:d by al! construction personnel prior to working on the proposed project.

At & minimum, waining will inclede: 1) the purpose for resourze protecuon: 2) 2

descriptior of the San Diego fairy shrimp, Its habitat(s) and general ecology, and
sensidvity to-human activities; 3) the conservation measures and terms and conditions
givea in the biological opinior that should pe implementsd during project
constructon 1o consarve their habitat and promote their persistence/survival within
the project area, including strictly limiting activities, vehicles, squipment, and
consmrucuon materials to the fenced project footprint (l.e., avoidsd areas delinzat=d on
maps or on the project site by fencing); 4) environmentally responsible consucton
practices as outiined in above; 5) the protocol to rzsolve conflicts that may arise at
any time during the constructen process; 6) the gensral provisions of the Act, the
need to adhere to the provisions of the Act, and the penaltiss associated with violating
the Act. Included in this program will be a fact sheet that includes color photographs
of the listed species, which will be shown to the crnnlov =s. Following Lhc education
program, the faci:shest will be posted in the contractor and Resident Engineer’s
office, where they will remain through the duration of the Projact.

b. Allow and direct saivage and transplant of live plants to the revegetation arsas as

pracucable.

c. Inspect the fencing and .erosion control measures within or up-slope of lots with

preserved de prsss:onal features and other preservation areas a minimuem of once per
week and after ali rain events to ensure that any breaks in the fance or erosion control

easures are repaired imroediately.
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excessive amounts of dust,

Halt work, if necessary, and confer with the Service and Corps to ensure the proper
implementation of species and habitat protection measures. The biologist will report
any violation to the Service and the Corps within 24 hours of its occurrence.

v

4

Submit a final report to the Service and the Corps within 60 days of projact
completion that includes: as-built construction drawings with an-overlay of fairy
shrimp pools that were impacted or preserved; photographs of the preserved San
Diego fairy shrimp pools; and, other reievant information documenting that
authorized impacts to habitat for fairy shrimp were not exceeded and that general
compliance with all condirions of this Opinion was achieved.

6. The project proponent shall ensure that development landscaping does not include exotic
plant species that may b= invasive 1o native habitats. Exotic plani spscies not 1o be-usad
include those species listed on Lists A & B of the Califomnia Invasive Plant Council's

- (Cal-IPC) list of "Exotic Pest Plants of Greatest Ecological Concern in California s of
October 1999, " This list inclades such species as pepper wees, pampas grass, fountain
grass, ice plant, myoporumy;-black locust, capeweed, tree of heaven, periwinkis, swest
alyssum, Znglish ivy, French broom, Scotch broom, and Spanish broom. A copy of the
complete list can be obtainad from Cal-IPC's web sits at http://www.caleppc.org, In
addition, tandscaping should not use plants that require intensive irrigation, fertitizers, or
pesticides adjacent to preserve arezs. The project proponent shall submit a draft list of
species 1o be inciuded in the landscaping 10 the Service at Ieast 60 days prior to installing

any landscaping.

7 Before construction of the Shaw Lorenz project commences in those areas where topsoil
colizction will occur, topsoil will be salvaged from the impacted vernal/road pools on
stte. Vernal pool soil {inoculum) will be coliected when dry to avoid damaging or
destroying fairy shrimp cysts. Hand 1ools (1.2., shovels and trowels) will be used 10

emove the first two inches of soil from the pools. Whenever possible, the trowsl will be
used to pry up intact chunks of soil, rather than loosening the soil by raking and shoveling
which can damage the cysts. The scil from zach pooi will be stored individually in
labelzd boxes that are adequately ventilated and kept out of direct sualight in order to
preveat the occurrence of fungus or excessive heating of the soil, and stored off-site at an
appropriate facility for vernal pool inoculum. Inoculum from different source pools wil}
not be mixed for seeding any restored pools. The collecied soils will be spread out and
raked into the bowoms of the restored pools. Topsoil ané piant materials salvaged from
the upland habitat areas to be impacted will be transplanted 1o, and/or used as a
seed/cutiing source for,.the upland habitat restoration/creation areas to the maximum
exient practicable as approved by the Service.

. @... Periodicaliy monjtor the work area to ensure that work activities do noi geperaie


http://www.caleppc.org
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-~ 8. The-project-proponentwill.execnte and racord 2 biological conseryaton sasement over

the 11 vemnal pool lots containing depressional fsamres (1.2, Lots 126, 127, 128, B, J, N,
O, P, X, WW, 33, YY, and ZZ) that will be avoided/preserved and restored/enhanced by
the project. The easement shall be in favor of the City of San Diego or other grantee
approved by the Agencies. The'Service shall be named as-a-third party beneficiary. The
casements on Lots J and X can acknowledge the option 10 be removed, with concurrence
from the Service, provided a biologically superior aliernative is developad consistent with
City ordinancss. If this were to occur, new development Jots would be created berween
lots 535 and 56 (Lot 354), between Lats 103 and 104 (Lot 103A) and between lots 104
and 105 (lot 104A). There should be no active trails in the easement areas except in Lots
B and J if easement restrictions currently exist for those wrails and as approved by the
Service. The project proponent shall submit a draft casement to the Service, which
includes exhibits of the proposad atl designs and locations, for review and approval at
jeast 60 days prior 1o initiating project impacts, where depressional feamurss exist. The
projsct proponsnt shall receive prior written approval by the Service prior 1o exscution
and recordation of the conservatian easement. The sasement shall be approved by the
Service prior to 18 execution. The project preponent shall submit the final easemesat and”
evidence of its recordation 1o the Agencies prior to the issuance of the first certificate of

occupancy.

The project will conserve the Orcutt’s brodiasa (Erodiaea orcutril) which occurs within

0

the proposed preserved arees.

10. Water runoff from iandscaped areas will be directed away from the biological

- conservation easzment areas (2.g., lots thai contain preserved deprassional features) and
contained and/or treared within the development foorprint. No permanznt irigation or
water irom irrigation systems will be permitied to enter lots that contain preserved

epressional feamures (i.e., Lots 128, 8,1, N, O, P, X, WW, XX, YY, and ZZ). Where

depressional fzatares 1o be preserved are locarsd below graded stopes or walls, drainags
swales and/or concrete ditches will be installed 1o prevent runoff from the siopes or walls
from entering the depressional featurss and their watersbeds. The project propanent will
submit detailed figures to the Service depicung the proposed irrigation sysizms, slopes,
drainage swalss and/or concrete ditches utilized to avoid introduction of increased storm
water run-off into the depressional f=atures for review and approval prior to grading. The
project proponent will conduct maintenance of the concrete ditch and graded swales
annually prior 1o the rainy season (i.e., October 15), for the life-of-the-project and after
each significant storm event to ensure that they are properly functioning in preventing
runoff from entering the depressional featurss and their watershads.

11. Grading activitiss adjacent to lots with preserved depressional fzatures wil] be timed to
avoid wet weather 10 minimize potential impacts (¢.g., siliation} to the avoided pocls
unless the area to be graded is at an elevation below the lots. To achieve this goal,
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grading within and adjacent 10 }ots to be preserved shall comply witn tos feliowing:

T T TTETTTAN Gepressional featires 10 be preserved, and the 1088 within wiich tHey ard 19gdtad T T
I 3

All depre
will be flagged and surroundad with orange construction fencing prior to the

eginning of grading. Fencing shall be installed in 2 manner that do=s not impact
habitats to be avoided. All sensitive habitats to be avoided wilt be flagged and all
construction parsonnsl will be informed that they are “no-entry” areas for the duration
of construction. If work occurs bevond the fenced limits of tmpact, atl work shall

ease until the problem has been remedied to the satisfaction of the Service. Any
impacts 1o depressional feamrss beyond the fenced limits will be offset at 2 minimum
5:1 rado. Temporary consuction fancing will be removed upon projsci completion.

b. Grading will occur onty when the soil is dry to the touch both at the surface and one
inch below. A visual check for color differences (i.e., darker soil indicating moisturs)
in the s0il berween the surface and one inch below indicates the soil is dry.

After a raip of greater than 0.2 inch, grading will occur only after the soil surface has
ed sufficiently as described above, and no soonsr than two days (45 hours) after the
rain svent ends, h '

d. To prevent erosion and siltation from storm water runoff dus tc unexpectad rains,
Best Management Practices (1.e., silt fences) will be implemented as needed during

grading,

If rain oczurs during grading, work will stop and resume only after soils are dry, as

{t

described above,

12, Grading will be done in 2 manner 10 prevent run-off from entenng the preserved
epressional features. Grading on the project site outside (he MEPA is to be consistent
with MSCP and thus not restricted on the basis of the gnatcatcher breeding season unless
the grading negatively affects gnatcaichers located within the MHPA.

13, The project proponent shall install pzrmanent protective {encing along any interface with

developsd areas-(including trails) and/or use other measures approved by the Service to
eter humas.:and pet enivance imo ozn-site habitat if feasible and within the approvals

previously granted by the Ciry: This fencing will be installed per phase a5 the
development occurs. Entire development bubbles will be fenced, as phased, to ensurs
effectiveness of the fencing, prior to the occupancy of any homes in each phase. Different
rypes of fencing will be used depending upon the Jocation within the project, Post and
rail will be used along public wails and walkways to guie people away from and around
protected areas without calling undo atieation to thern. Post and rail fencing will be used
on both sides of the public trail in Lot J to direct people away from the depressional
features. Wroughi iron or concraie block will be used along the packs of lots where




000227

Colone

[
da

15.

|38
o

| Thomas Magﬁcss IV (TWS-5D-08B0023/08F0016R001 )

adjacent to op=2n Space o preserve views while protecting the depressions and other
resources within the MHPA. Fencirg should have no gates and be dzsignad to prevent

intrusion by pets=Signaze-for thebiological‘conservarion easement areashali-beposted=.= -

and maintaiped a: conspicuous locatons throughout the project site noting arsas that are
conserved to direct people away from such areas. The project proponent will ensure
funding, above and beyond the funds dedicated to vernal pool management, restoration
and enhancement to upgrade fancing 1o prevent human and pet =ncroachmeant in the
habirat areas if the originally insralled fencing is found to be ineffective at keeping pecpie
znd pets out, Final plans for fencing and/or other prevertative measures will be submitied
to the Service within 60 days after initiating project impacts.

The project proponsnt shall ensure that the following conditions are implementad during
Droject construction: '

Emplovees stall strictly limit their activities, vehicles, sguipment, and constuction

2.
materials to the fenced project footprint,
b. The project site shall be kept as clean of debris as possible. All food related trash

items shall be anciosed in sealed containers and regwlarly removed from the site.
c. Pets of project personnel shall not-be allowed cn the project site.

d. Disposal or-temporzary placement of excess fill, brush or other debris shall not be
allowed in waters of the United States, their banks and/or any depression featurss or

their watershads,

e. All equipment maintenance, staging, and dispensing of fuel, oil, coolant, or any other
such activities shall occur in dssignatsd areas within the fenced project impact limits
but outside of Jots with preserved depressiona) fzatures. These designaled areas shall
be located in previously compacted and disturbed areas to the maximum extent
practicable in such a manner as to prevent any runofi Fom entering waters of the
United States and depressional features, and shall be shown on the construction plans.
Conuractor equipment shall be checked for ieaks prior 1o operation and repaired as
necessary. "No-fueling zonss” shall be designated on construction plans.

f. Impacts from fugitive dust will be avoided and minimized through watering and other
appropriate measures. However, no watering shall be permitied 10 enter watersheds of
deprassional features that are being conserved.

There are a szt of additional upland conservation measures required by the Ciry and
e MSCP which will be implemented.

o

The project proponent will epsure the long-term management of the Conserved Areas and
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the Mitigaiion Site will occur in perpetuity. The project proponsat-will hire 2 gualified

biological manager to prepare a long-teom management and monnonng plan v rnal Poo]

T Mcmagcrnnnt and Maintenance Program (VPNP)) and submit 1t 10 the Service for
approval prior © impacts. The program shall include a PAR, or other similar cost
estimation study, to determine the costs for long-term management of San Diego fairy
shrimp habitat to identify the level of funding that is necessary to adequately preserve and -
manage the habitat in perpetuity. The project proponent shall provide adequate funding,
as defined by ths PAR or similar cost estimation study, 1o implement the VPMP. This
could be through the éstablishmsht of 2 non-wasting endowmsnt account (or other
mechanism approved by the Agencies).- Management activities will be funded by the
project proponent.  The expenditure of these funds will be.at the direction of the Service.
Any funds not expended in any given ysar will be set aside for use in future yzars for
similar activities and will not diminish the aanual obligation. Accounting for these
carTyover funds will be part of an annual report providsd to the Service. These reports

will also summarize the amoun: expended, carrvover amount, and total armount in reserve

for Conserved Arsas. The HOA-obligated funds will be mandatory and the CC&Rs will
not allow for the removal or the raduction of funds., The VPMP, will inzlude, but is not

limired to the following provisions:

a. No lighting will be installed within the lois with conserved depressional feamires.
Any lighting adjacent to the consarved lots will be shielded and duucteo away from

the lots,

b. Weeding in the lots with conserved depressional features will be conducted at jeast
twice a year, gensrally in the spring, to remove new invasions of non-native spacies,
Weeding will concentrate on bent grass and Iralian. ryegrass, although efforts will be
made 10 remove new:invasions of problematic speciss. Weeding will be done by
hand or hos using personnel trained o distnguish berween native and week species.
No herbicide will be permitted within these lots, uniess prior approval is recsived

from the Service.

- ¢. A public inforrnation package will be given to all bomebuyers, explaining the
importance of the vernal pools and depressions and the need for avoidance.
. Information will be included to direct homeowners to avoid excessive irTigation, use
native pianis and shield Lghting where they are adjacent to the Mitigation Site and
Conserved Areas. These three requirements will also be included in the CC&R's for

these particular lots.

d. Maintenance of the Mitigation Site and Conserved Areas will include removal of
trash and repair of protective fencing, signage, and drainage ditches and swales
intended to divert water away from certain depressional fe.atur
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e.  No brush management will be conducted within the Mitigation Siie and Conser
'A.rpas thal contain DI"’SCI’V“d d°pr~ssiona{ featuras with the exception of Lot O.

]ouatcd wnnm Lot O.

Monitoring will be conducted in perpetuily in accordance with a specific schedulie.
The monitering schedule includes specific tasks to be done at specific intervals.. The
company parforming the maintenance and moniloring mMUSt mee! Certain
qualifications. The project proponsnt will insure that these qualificarions are met
when hiring the maintenance and moniioring company. An annual report to the Ciry
is required, with copies 10 the Service.

4y

16.  The project proponent will post a parformance bond with CDFG or another qualified
eniity, with approval by the Service for grading, planting, and five years of maintenance
and monitoring of the vernal pool and upland restorarion/snhancemsnt areas (inchuding a
20 percent contingency 10 be addsé 1o the tota) cost). This bond isto guarantes the
suceessful implementation of the vernal pool/upland restoration/enhancement. The
project proponent will submit a draft bond with an itemized cost list to the Service and
the holder of the bond for approval at least 60 days prior to initiaring project impacis..
project proponent will submit the final bond for the amount approved by the Service and
+ glder of the hnnrl within 30 nav: of T‘L“.C&IVIDU S.,I'\l and the holder of the bond

o h
Pl dliFivien)

The-

approval of the draft bond. .

17.  To the extent that TCF is incapable in the judgment of the Service to perform the duties
outiined herein, the Service may substitule another conscrvation entity simiiar in purposs
to the TCE". The Lots shall be restored and snhanced through implemeniation of the
Vernal Pool Restoration and Enhancement _Pla.ﬁ (Plan) (collectively the ar=a to be restored
and enhanc2d under the Plan is the Mitigation Site). I the Service determines that TCF,
an alternative conservation entity, or the HOA is failing 10 perform any of the obligations
imposed by these conditions or ths Plan, the Service shall nour’y the project proponent
and/or the HOA. The project proponent.shall have sixty days 1o bring TCF, the
alternative conservation entity, or the HOA's performance iato compliance with these
condiions and the Plan.

18.  The project proponent shall use its best efforts to seek City approval of removing Lot
WW/128 from control by the Homesowners Association (HOA) for management and
restoration as described in Conservation Measure 3. In the eveat that the Ciry declines
this reguest, the HOA will b= required to allow access by the project proponent or it

- agents 10 Lot WW/128 for restoration. Lots J, N, O, P, X, X, YY, and ZZ shall be
managed by the HOA pursuant to the terms of the Plan. The project proponent shall

¢ All references 1o TCF in this biological opinion include such Othcr conservation orgam,,anon as may be approved

by the Service.
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include in thc'Cov’ena.uts, Codss, Restrictions and Easements for the Projact that Lots I,
N, O, P, X, XX, YY, and ZZ shall be managed. The request 1o the City for removal of
e A WW 128 O control of the HOA will b€ mads a.ftsr issvance of Section 404 permit

amt

and Section 401 certification for the Project.

19 The project proponent will phase the grading. Lows 1,2, 3,4.5, 6,7 8, 9,124, 125, and
t'pe associated access road shall be in the lasi phase of construction in ordez 1o allow the
Service the opportunity to acquir: funding for purchase of some of the more "degirable”

. L0 acquirs Tunding 1or. 52 OF 50Ine 01 1N more _ a 24
lots.

——

2.0 STATUS OF THE SPECIES

2.1 San Diego Fairy Shrimp
2.1.1 Listing Sratus

The SD fziry shrimp was federally listed as endangered on February 3, 1997, (67 Federal
Register 4925), The Recovery Pian for Vernal Pools of Southern California (Recovery Plan),
which inciudes SD fairy shrunp, was published in September 1998 (Service 1998). '

2.1.2 Crmcaf,Hauzrar

Critical habitat for the D fairy shrimp was-designated on October 23, 2000, (65 Federal
Register: 63438). Critical habitat was remanded but not vacated by the Central District Court of
California on June 12, 2002, Critical habitat was re-proposad on April 22, 2003, (68 Federal
Register 19887). A new Final Critcal Habitat designation is anticipated o be published by
November 12, 2007. Primary consttuent elements inchude: (1) small to large vernal pools with
shallow 1o moderaie depths that hold water for sufficient lengtns of timz nscessary for SD fairy
shrimp incubation and reproduction, but not necessarily every vear; (2) associated watershed(s)
and hvdrology for vernal poel basins and their related vernal pool complexes; (3) ephemeral
depressional wetlands; {4) flat or gently sloping topography; and (5) any soil rype with & clay
component and/or an impermeable surface or subsurface layer known to support vamal pool
habitat.  This projects falls ouiside the boundaries of the currently designated and proposzd
critical habitat, therefore, no analysis regarding the adverse modification of critical habitat will

be done for this biological opinion.

2.1.3 Species Description

The SD fairy shrimp is a small freshwater crustacean in the family Branchinecudae of the Order
Anostraca. The species was originally described by Fugate (1993) from samples coliscted on Del
Mar Mesa, San Disgo County. Male SD fairy shrimp are distinguished from males of other
species of Branchinecta by differences found at the distal (located far from the point of

attachment) tip of the second entennas. Females are distinguishabie from females of other
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species of Branchinecta by the shape and length of the brood sac, the length of the ovary, and by
the presence of paired dorsolateral (iocared on the sides, roward the back) spines on.five of the

ADC0TI 4] SEgmeEnts (Fugate 1993). Adultmale SDfary shrimp range im sizeformn 035100063

PP,

in (2 1o 16 mm) and adult females are 0.31 10 0.55 in (& to 14 mm) long.

2.1.4 Disiriburion

The range of the SD fairy shrimp includ=s Orange and San Diego Counties in southern
California, and northwestern Baja California, Mexico (Service 1998; Brown et al 1993). In Baja
California, SD fairy shrimp have been recorded at two localities: Valle de Paimas, soutb of
Tecate and Baja Mar, north of Ensenada, A single isolated female was previously reported from
vernal pools in Isla Vista, Santa Barbara Couanry, California; however, directed surveys have nol
locaied any additional individuals (62 Federal Register 4925). :

In Orange County, the SD fairy shrimp has bsen documanted at Fairview Park (CNDDB
occurTencs #11, 1996), Newport Banning Ranch, North Ranch Policy Plan Area, and within the
San Juan Cresk watershed at Chiquitz Ridge and Radio Tower Road (Se2 Appendix A). |

In Sar Diego Counry, the species occurs in vernal pools from Marine Corps Base Camp
Pendleton, iniand to Ramona and south through D=l Mar Mesa, Proztor Valley, and Otay Mesa.
A minimum of 245 pools on Merine Corps Base Camp Pendleton are known to be occupied by
SD Fairy Shrimp (S=e Appandix A). Based on surveys of the 2,856 vernal pool basins cumrently
mapped on Marine Corps Air Station Miramar, 1,303 ars occupied by SD fairy shrimp (Miramar
2006). Of the €2 vernal pool complexes® mapped by The Ciry of San Diego’s Vernal Pool
‘Iuven[oryé {2002-2003), 29 were found 1o be occupied by SD fairy shrimp and occur at the
following localites: D=l Mar Mesa (1), Carmel Mounzain (1), Mira Mesa (6), Nobel Drive (3),

Kearny Mesa (3), Mission Trails Regional Park (1), and Otay Mesa-(14).

Additional vernal pool compiexes with occumrences of SD fairy shrimp located in San Disgo
Counry but pot included in the City of San Diego’s Inventory Include: Carlsbad, San Marcos,
Ramonz, Poway, Santee, Rancho Santa Fe, Murpky Canyon, Otay Lakss, Imp=rial Beach, Zast
Otay Mesa, Marron Valley, and Proctor Valiey (CNDDB Occurrence # 27, 2001).

2.1.5 Habitat Affiniry

San Diego fuiry shrimp are restricted 1o vernal pools and vernal pool-like depressions {e.g., rats

* Vernal pool complexes are dafined as a series of vernal pool groups that are hydrolocially connected with similar
soil 1yp=s and species compositions. They were first described and surveved by Beauchamp and Cass 1979 and
subsequently vpdated in 1986 (Bapder) and 1998 (Recovery Plan). The City of San Diego (2003} surveyed
complexes within City boundaries and MCAS Miramar has surveys current through 2006 for approximatzly 70% of
the Base. ‘

*® The Ciry of San Diego conducted nen-protoco! surveys for San Diego fairy shrimp. Therefore this inventory may
under-represent the mue number of vernal pools with oceurences of San Diego fairy shrimp.
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(in dirt roads). Vemnal pools are ephemeral wetlands that occur from southarn Oregon through
California into northern Baja Californiz, Mexico (Service 1998). They require  unique

~-combination of*climaticy topographic;-geologicrand-evolutionary factors-fortheir-formatien-and
persistence. They form in regions with Mediterransan climates where shaliow depressions fill
with water during fall and winter rains and then dry up when the waler evaporales in the spring
(Collie and Lathrop 1576; Bolland 1976; Holland and Jain 1577, 1968). '

Downward percolation of water withia the pools is prevented by an impervious subsurface layer
consisting of claypan, hardpan, or volcanic stratum (Holland 1976, Holland and Jain'1988).
Seasonal inundation makes vernal pools too wet for adjacent upland plant species adaptad to
drier sol conditions, while rapid drying during tare spring makss pool basins unsuitable for
rypical marsh or aguatic species that require a more persistent source of water, Lozal upland
vegetation comumunities associated with vernal pools include needlegrass grassland, znnual
grassland, coastal sage scrub, maritime succuient scrub, and chaparral (USFWS 1998).

Sap Dicgo fairy shrimp tend to inhabit shallow, small vernal pools and vernal pool-tike
depressions that rangs in temperature from 10° 1o 26° Celsius. They are ecologically depend=nt
on seasonal fluciuations in their habitat, such a5 absence or presence of water during specific
tmes of the year, duration of inundation, and other environmental factors that likely include
specific salinity, conductivity, dissolved solids, and pH Ievels (Gonzalez er ol 1996, Hathaway

and Simovich 19%6, and Holiz 2003)
2.1.6 Life History

San Diego fairy shrimp are non-seisctve particle feeding filter-feeders, or omnivores. Demitus, |
bacteria, algal celis, and other items batwezn 0.3 to 100 microns may be filiered and ingested
(Eriksezn and Belk 1999). Adult fairy shrimp ere vsually observed from Januvary to March;
hbowever, in vears with zarly or late rainfall, the haiching period may be exiended (65 Federal
Register 63438). SD fairy shrimp, have a two-stage life cycle and spend the majority of their 1ife
cycle in the cyst stage (Templeton and Levin 1979, Schaal and Leverich 1981, Herzig 1985,
Hairston and De Stasio 1988, Venable 1989). After hatching, SD fairy shrimp reach sexual
marurity in aboui 7 to 17 days, depending or water temperature and persist for about 4 to 6
wezks (Hathawayv and Simovich 1996). Fairy shrimp mate upon reaching maturity, and female
$D fziry shrimp produce between 164 and 479 cysts {(eggs) over thelr lifetime (Simovich and
Hathaway 1997). The cysts are either dropped by the females to settle into the mud at the bottom
of the pool, or they remain in the brood sas unti] the female dies and sinks to the bottom (Eriksen
and Belk 1999). Fairy shrimp cysts may persist in the soil for several vears unti} conditions are
favorable for successiul repreduction (Simovich ané Hathaway 1997). The cysts will hatch in 3
-to 5 days when water temperamrss are betwesn 10 and 20 degrees Celsiug (Hathaway and
Simovich 1996). Not all cysts ate likely to hatch in a season, thus providing a mechanism for
survival if water gualiry and ponding conditions are not faverable in a given year (Simovich and
Hathaway 1997, Ripley et. al., 2004). : ‘ :




000233

Colone]l Thomas Magness IV (FWS-SD-08B0023/0870016R001)

]
=1

2.1.7 Popuiaton Trend

-~ Theloss of vernal po‘dlS'tha{"have‘{he potential' tosupport S fairy shrimp-hes resultedin a=———" - -~ -

range-wide reduction in diversity and abundance of SD fairy shrimp. Urban and water
devejopment, flood contrel, and highway and utility projects, as well as conversion of wild Iands
10 agricuitural use, have eliminated or degraded vernal pools and/or their watersheds in southern
California (Jones and Stokes Associates 1987). Historically, vernal pools covered approximately
200 square miles of San Diego County (Bander and McMillan 1998). Approximately 95 to 97
percent of vernal pools within San Diego County have been lost (Bauder 1986b, Bauder and
McMillan 1998, Oberbauer 1990). .Most of the remaining vernal pools in San Disgo Counry
-occur on Redding soils, primarily oo MCAS Miramar (Service 1998). It is assumead that an
unknown guantiry of vernal pools occupied with SD fairy shrimp bas bezn lost in Mexico.

A listing, by Management Area’, of the current conservation status of the known vernal pool
complzxes throughout the extant range of SD fairy shrimp is inciuded in Appendix B?,
Currently, there are 222° complexes identified; 131 of those are occupied by SD fairy shrimp.
The Recovery Plan identified 111 of these complexes as necessary to stabilize (90) or reciassify
(21) the sp=cizs. Since compledorn of the Recovery Plan, there have bsen 37 new complexes
identified, 25 of which have occurrences of SD fairy shrimp. Of the 134 complexes with 5D
fairy shrimp, 79 (or 60%) bave been conserved; identified as a conservation priority (on military
land), proposed for conservation; ar partially conserved and restored: 50 (or 38%) ars not
conserved, have been dc\':iopsi are partially dsvalopsd, are propdssd for developmernt, or have
been impacted. Of the 111 complexes listed in the Recovery Plan as necessary to swabilize or

aclassify the population of SD fairy shrimp, 64 (or 58%) are currently conserved, identifiad as a.
conservation priority (on military land), proposed for conservation, or partially conserved and
restored; 45 (or 41%) are not conserved, have been developed, are proposed for development, or
are impacted. The status of the remaining complexes is unknown at this time. - Projects reviewed
by the Service within the Management Areas have baen required to impiement rzstoration and
management/monitoring programs to achisve a ac nat loss of SD fairy shrimp babitat.
Restoration techniques heve included decompaction, sculpting/recontouring, reseading, re-
establishment, and invasive species removal to restors impacted ar lost pools.

Overell, since the time of listing, the status of San Diego fairy shrimp has remained unchangsd.
The same threats that were idendfied in the final rule still remain. The biggest threats are loss
and degradation of habitat due {0 fragmentation and direct impacts from development, 2s well as
lack of management. For vernal pools that have been impacted by development, these tmpacts
have been offser through the restoration, enhancement, and management of habitat. In some

¥ Management Areas were g2fined ip the Recovery Plan based on plant end animal speciss distibutions, soil rypes
. . . p . * . :

and climatic variables. Eight distinct Managemenl Areas, which comprise locally variable vernal pool complexss
covered in Southern California, wers defined (sot Figlre 9 in the Recovery Plan).
5 e

This includes both verifizd and unverifisd vernal pool complexzs,
¥ Three of these complexes, which were identified in the Recovery Plan, have been completely extirpaed by
development. '
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cases, due to sscuriry of the site and the active management of the vernal pools, the species status

has improved. Ip addition, grants have bean awarded 1o restors habitat in several areas including
7 ~“Otay MEsaTthE SET DIggs Nansnal Wildlife' Refugs and SWestwater Authortytands=5Siteg that==""+ =
nave been restored benefit from fencing and management which further removes threats frorn the
site that were occurring prior to the restoration efforts. Range-wide more information is known' .
about the species than at the time of listing. New sites have been identifiad that suppert the
speciss that were not known at the time of listing. The following is a siams summary of the

complexes by sach Management Arsa (MA).

Los Aneeles-Oranps: Tos Anoeles Basip-Orange Management Area
This MA occurs within the coastal temaces, va.?_lﬂvs and foothills iv Los Ang:lﬂs and Orange
Counties. Extensive vernal pool habitat once occurred on the coastal plain of Los Angeles and
Orange Counties (Mattoni and Longcore 1957); how:vcr, there has baen 2 pear total Joss of
verna) pool habitat ir; these areas (Ferren and Pritchett 1988, Keeler-Wolf et al. 1898, Mattoni
and Longeore 1997, S=rvice 1998). No'remairing vernal poois occupieé by SD fairy shrimp are
known from Los-Angeles County. The Recovery Plan identifies 10 pool compiexes in this MA,
including ope known to be occupied by SD fairy shrimp (i.e., Fairview Park); rwo are idsntified
as needed to stabilize the spsciss (i.e., Fairview Park and San Clemente). Since completion of
the Recovery Plan, thers have been six new compiexes identified in Orange County, four of
which have occurrences of SD fairy shrimp (Newport Banning Ranch, Radio Towsr Road,
Chiguita Ridge, and Irvine Ranch Land Reserve), Of the five wotal complexes in Orange County
with SD fairy shrimp, four (or 80%) are conserved and/or restored. - The Fairview cole“X
assemblage has been partially restored and conserved as mitigation (Glenn Lukes Associales
2006b). Addirional restoration at the site will occur once funding 15 secured. Long term
managerment has been secured for three of the conserved compliexas (Chiguita Ridge, Radio

. Tower Road, and Irvine Ranch Land Reserve). The long-term plans for Newport Banning Ranch

are unnown at this time.

San DICQO North Coastal Management Area
The vernal pools within this MA ars associated with the coa&a.l terraces norib of the San
Dieguito River within San Disgo County. It thcludes the vernal poo! complexes at MCB Camp
Pendieton and those within the Ciry of Carlsbad. Currently, there are 17 complexes in this MA,
11 (or 65%} are known w0 be occupied by SD fairy snrimp. The Recovery Plan identifizd nine of
these as needed 10 stabilize (8) or.reclassify (1).the speciss; of these, eight {or 88%) are known 10 -
bz occupied by SD fairy shrimp. Since the completion of the Recovery Plan, there has been one
new complex identified in Carlsbad that is occupied by SD fairy shrimp. Of the three complexes
in Carlsbad (ali of which support SD fairy shrimp), two have bzen partialfy impacted (incleding
the two complexes identfied as needed for stabilizaton of SD fairy shrimp, and the one new
complex octupied by SD fairy shrimp). Additional impacts are proposed for the other complex
identified in the Recovery Plan as nesded to stabilize the SD fairy shrimp (i.e., SD County '
Adrport). We are working informally with the County to identify appropriats mitigation to offset
" this proposed loss. '
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Fourteen of the 17 complexes in the MLA are on Marine Corps Base Camp Pendizton (MCBCP);
nine of which are occupied by SD fairy shrimp. However, the fairy shrimp collected from Range
409, which i3 inland of the Y series complax, were identified a3 versatile fairy shrimp

T T Branichtrécta [RAZTTaS detémiined by Jonathary Snapp=Cool; CFWO) In 2dditon; potenrial -
bybrids of SD fairy shrimp and versatils fairy shrimp have besn reported from the previously
unknown Papa Thrss complex which is also inland from the Y series. Several projects have
partially impacted/partially restored SD fairy shrimp habitat in the Las Pulgas complex on Camp
Pendieion. To date, these efforts appsar 1o have successiully established SD fairy shrimp in the
restored pools, Monitoring is continuing to confirm the long-term viability of the San Diego
fairy shrimp populations in the restored pools. : '

San Dizgc: Central Coastal Management Arsa

The vernal poois within this MA are associated with the coastal terraces and mesas of central San
Diego County from the San Disguite River south to Szn Diego Bay and north of the Swestwater
River. It includes the vernal pools at Dsl Mar M=sa and Mira Mesa, the Kearny Measa vernal
pool comnplexes (MCAS Miramar, Tiemasanta, Montgomery Field, Mission Trails Regional
Park), and the San Disgo Mesa Complex (Chollas Heights): SD fairy shrimp have been detec

from all of these areas. Approxifiiately 73 percent of all the pools destroysd in San Diege
County during the 7-year period between 1579 and 1986 (Keeler-Wolf et. al. 1998) oceurrad in
this MA, Currently, there are 99 complexes in this MA, 72 (or 73%) are knowr to bz occupied

by SD fairy shrimp. The Recovery Plan identified 53 of these complexes as nesded to stabilize
(45} or reclassify (8) the spacies, Since complerion of the Recovery Plan, there have beer nine
nsw complexes identified in this M4, seven of which have occurrences of 5D fairy shrimp. Of
the 72 complexes in this MA with SD fairy shrimp, 50 (or 69%} are conszrved and/or restorsd,
partially conserved, identified as a conservation priority (on military iand), or partially restored;
21 {or 29%) are not conserved, have been developed, are partially developed, are proposed for

en impacted. Of the 53 complexes in this MA identifizd in the Recovery

davelopment, or have bee
ed and/or restored,

Plan as needed 10 stabilize or reclassify the species, 44 {or 83%) are conse
parually conserved, identified as 2 conservation priority (on military land), or partially restored;
eight (or 15%) are not conserved, have been developed, are partially developzd, are proposed for
deveiopment, or bave been impacied. Projects reviewed by the Service within this Management
Area have been required 1o implement restoration and management/moniloring programs Lo
achieve a no net loss of SD fairy shrimp habitat, Example of this 1§ the extensive restoradon the
military has completed (2s part of the base realignment (1-6-95-F-33) o0 MCAS Miramar:
In 1997, 2.30 acres (79 pools) were restored within AA4-7, F (north), F16, Ul3, and U1%
pool groups (Black 2000z, 2003a). ' o
In 1997, 2.3 acres (75 pools) were restored within Management Unit 2, X1-4, Z1-3, EEI,
and HH3+ pool groups (Black 20000, 20035b).

In 1998-1992, 0.85 acre (69 pools) was r=stored within A4, AA8, AAS, and AA10 pool
groups (KEA Environmental, Inc. 1999; EDAW, Inc. 2003). -
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+ In 1998-2000 MCAS Miramar re-sstabiished/restorsd about 170,000 sguare feet of vernal
poal surface in.the Miramar Mounds National Natural Landmark Vernal Pool Group U
—{morth) (Tomsovic and Macaller 2003, 20043, and 20044).

San Dizeg: South Coasta) Manapement Area
The southern Sar Diego cozstal mesa vernal pools include isolated pools and complexes from the.
Sweerwater River south 1o the Mexican border. Included within this management area are the
Nationat City and Chula Vista pools (mostly extirpated), Border Field pools, Westzrn and
EZastern Otay Mesa complexss, Sweerwater Reservoir pools, and the vernal pools in the vicinity
of Otay Lake; SD fairy shrimp have been detected from all of these areas. Substantial losses
have occurred in the Otay Mesa Area, where over 40 percent of the vernal pools were destroyed
perwsen 1979 and 1990, Cwrently, there are 65 complexes in this MA, 28 (or 45%) are known
10 be occupied by SD fairy shrimp.. The Recovery Plan idenified 27 of these complexes as
needed to stabilize (23) or reclassify (4) the species. Since completion of the Recovery Plan,
here have been 10 new complexes ideptified in this MA, nine of which have occurrences of SD
fairy shrimp. Of the 29 complexes in this MA with SD fairy shrimp, 12 (or 41%) are conserved -
and/or restored, identified as a conservation priozity (on military land), or pardzlly conserved; 16
(or 55%) ars not conserved, have been developed, are prapoesed for devélopment, or have bee
impacted. Of the 27 complexes in this MA -ifsmified in the Recovery Plan as needed 1o stabilize
or reclassify the species, nine (or 33%) are conserved and/or restored, identified a8 a conservation
pricrity {on military land), or partially canserved: 17 (or 63%) are not conserved, have been
desvelopad, are propossd for development, or have besn impacted.  Projects reviewed by the
Service within this Management Arza have been required to implement rastoration and
management/monitoring programs to achieve a no net loss of SD fairy shrimp habitat. AS an
~ example, Pardee homes restored 45 acres of vernal pool babitat supporting 330 pools to offset
impacts 1o 162 pools. '

San Disco: Inland Vallavs Management Area

The San Diego Inland Valley MA consists of pools situated in Szn Marcos, Ramona, San
Dieguito Valley, Powey, Marron Valisy, and Proctor Valley. The majoritiss of th2se pools are
isolated 1o a degree from extreme maritime influence by topography and oceur more than nine
kilometers (6 miles) from the coast. SD fairy shrimp bave been observed in 2]l of these arsas.
These compiexas are smaller and more isolated than the coastal complexes, and as a result are
suffering from indirect effects such as fragmeniation, off road vehicle use, and changes ia
nvdrology. Currently, there are 25 complexes in this MA, 14 {or 56%) are known to be occupied
by SD fairy shrimp. The Recovery Plae identified 20 of these complexes as needed to stabilize
(12) or reclassify (8) the species: Since completion of the Recovery Plan, there have been four
new complexes jdentifted in this MA, thres of which have occurrences of S$D fairy shrimp. Of
the 14 complexes in this MA with SD fairy shrimp, five (or 36%]) are conserved, partially
conserved, or proposad for conservation, nine {or 64%) are not conserved, have been devejoped,
are proposed for development, or have been impacted. Of the 20 complexes in this MA
identified in the Recovery Plan as needed to stabilize or reclassify the species, three (or 21%) are
conserved, partally conserved, or oroposed for conservation; 17 (or 85%) are not copserved,
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have been developed, are proposed for developmert, or have been impacted. Efforts in this
menagement area focus on conservaiion, restoration, and management of pools on privately
owud lanaa 10 re duce *urtntr onv lopment of h«mown Dools

R R 2 R BRS80S, m e T 4T e A ST

The SD fairy shrimp faces threats throughout its range. These threats can be dividsd inio t

major calegories: 1} direct destructon of vernal pools and vemal pool habitat as a result of
construction, vehicle waffic, domestic animal grazing, dumping, and deep plowing; 2) indirect
threats which degrades or destroy vernal pools and vernal pool habitat over time including zliersd
hvdrolegy (e.g., damming or draining), invasion of non-native species, habitat fragmizntation, and
associated deleterious effects resulting from adjoining urbar land usss; and 3) long-term threats
including the effect of isolation on genetic diversity and locally adapted genorypes, air and water
poliution, climatic variauons, and changes in nurrizat availability (Bander 1986, Service 1998,

Bohonalk 2005).

2.1.8 Rangewide Conservarion Needs

Based op current population trends, threats analysis, and new genetc information, the SD fairy
shrimp has the following needs o sumvv &nd recover

1. Vemal pool habitat should be restored and enhanced; this includes expansion of existing
populations and re-sstzblishment of populations where habitat and historical condirions -

-, ——

al't appropriais,
Vernal pool management plans should be developed and implemented to maintain
hydrologic regimes; watershed and habitar functons; and species viability.

R

s should be d.,velopﬂd 10 prevent further Joss and fragme mauon

(%3]

Land protection strategies
of existing habitat.

4. Vemal pool complexss not identified in the Recovery Plan as necessary to stabilize or
rec!assir"y the population shouid be re-evaluated based on their genelic structure to ensure

the genetic varjation within the SD fairy shrimp population is maintained.

3.0 ENVIRONMEN TAL BASELINE

Regulatons implementing the Act (30°CFR £402.02) define the environmenta) baszlins as the
past and present impacts of all Federal, State, or private actions and otber human activiues in the
action area. Also included in the f:nvironmemai baseline are the znticipated immpacts of all
propesed Federal projects in the action area that have undergons section 7 consuliation, and the
impacts of State and private actions which are contemporansous with the consultaton in

progress.

3.1 Action Area

Under section 7(a)(2) of the Act, the action arza is d fined as the reach of direct and indirect
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effects, as well as the analysis area for this opinion. The action arez also ingludes the area in
which baseline conditions and cumulatve effects are analyzed. The action area for Lms opinicn

, encompasses the entire project site which 1s apurommatcw 278 acres.

3.2 Site Characteristics and Surrounding Land Use

The proposed project is located with the northern portion of the City of San Diego on Del Mar
Mesa. This site lies approximatsly two miles eest of Interstate 5 and one mile south-of Staie
Route 56. Topography or the Shaw Lorenz site consists of relatively flat mesas and ridge tops
with several intervening canyons that sither drain south toward Penasquitos Canyon or west and
northwest toward Carmel Valley., Portions of the site have been disturbed by historical
agricultural activities, The flatter mesa tops on site were cleared of the original vegetation and
subsequently diced and plowed. Vegetation communities pressnt on site include scrub oak
chaparrzl, southern mixed chaparral, chamise chaparral, native and non-native grassiand, and
coastal sage scrub. Land uses in the viciaity of the site include single~family homes, an
equestian center, a golf course, and undevelopad preserve lands.
Depressional features (e.g., vernal pools) within the action area are definzd as the part of the H
Serizs (Le., Penasguitos I\.orm) of vernal pools that are located a top D=l Mar Mesa and Carme]
Mountain, central coastal mesas which extend from J-805 to the west, I-15 to the east,
McGonigle Canvon to the north, and Penasguitos Canyon to the south (Bauder 1986b, Service
1998). Vernal pools on Del Mar Mesa are associaled with Redding soils, which consist of a
well-drained gravelly loam underlain with gravelly clay subsoils and a hardpan composed of
cobbles cemented by iron and sifica (Bauder and McMilian 1998). Federally listed species
kmown 1o occupy vernal poolson Del Mar Mesa include the endangered San Diego fairy shrimp,
San Diego mesa mint (Pogogyne abramsii), San Diego button celery (Eryngium arisiulatm Var.
parishif), and spreading navarretia (Navarrena fossalis) (Bauder 1986b, Recon 2002). Vemal
pools on Del Mar Mesa ofien.occur-among openings of dense chaparral vegetation, making tnem
difficult to detect away from existing irails. Prorto 1979, over 260 vcma] poois were idenzified
in this series.. As of 1986,.approximats]y 40 percent of these pools had.been Jost to either
esidential development or agricultoral actuvities (Bauder 1986b). Although some of the -
emaining pools on Del Mar Mesa ars relatively undisturbed, -other pools, particularly near
=xisting trails and roads, have beer damaged or nearly eliminated by past road grading, off-road
venicle raffic, and ¢reatiop of new trails by mountain bikes.

Vernal pools located on the Shaw Lorenz property have been classified as part of the H 17 and
H36 groups. Pror to 1979, 18 vernal pools had been mappsd in this arsa (they were referred to
as H XII (Beanchamp 1979)). Bauder's (1986) efforts 10 provide a staws of vernal pools that had
ba"n previously mapped speculated that the H 17 and H36 pools (sbe references 10 pools) had

zen lost to agriculture, The Recovery Plan also noted that these pools nseded restoration.
"hougb agricultural activities have ceased, the site contnues to be affected by unauthorized
dumping and urtilization of SDGE access roads ané trails by off-road vehicles.
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With the cessation of agnculturs, ths area has naturally revertad to the-existing vegslauon types.
Recent surveys on site found depressional fzatures that display vernal pool charasteristics [e.g
presence of vernal pool indicator plant species (Corps 1957), fmry shrimp, ponding and/or

TCracked soill. Glen [nkos Associates mepped 20 deprassional Teatires on May 7,200 T tder """ -

dry conditions, and-as such, the mapping was only sufficient to identify features with obvious
remmnant vegstation indicaters. Glenn Lukos mapped zn additional 14 and 18 depressional
=arures in February 2003 and spring 2003, respectively, for total of 52 depressional feanras,
Gien Lukos Associates.has identified vernal pool plant indicaror species in 23 of these 52
depressiopal features. The Corps identifizd 4 additioznal depressional features in winter 2006,
Branchinecia species have been jdentified in depressional features throughout the site. Neariy all
of the depressional features supporting vernal pool flora and/or fauna at Shaw Lorenz consist of
tire ruts and dirches, with the majority of remaining areas (occurring off of the roads) having
been heavily disturbed through egriculture. Many of the features on site (including preserved and
impacted) do not suppor any vemal pool fiora, although many support plants with weatiand
indicator status, However, many of these support & prvdon:ummcp of non-native vegetation {e.g.

pools P, Q, and R). The f=aturss rapge from 15 to 615 square feet, with an aver £=\._01’ 150 square

feet. Anocther 10 (Pools D, F, 1, K, T, Z, AA BB, EE, HH) of the depression fearures do not
support any vernal pool flora, but do contain some plant species with wetland indicator status.
Howsever, many of these consist of non-native plant species. For example, Featurs T consists of
a Jow corner where two man-made ditches intérsect. The portion that becomes inundated
(approximateiy 50 sguare feet) is vegetated-entiraly with the non-native grass poly (Lythrum
hyssupifoiium).

Over the last ten years, the Ssrvice has consulted on a number of projects impacting San Diego
fairy shrimp. Rcccntly built projects within the immediate vicinity of De] Mar Mesa incinde
Greystone Homes (1-6-00-F-36) and State Rowe 56 (1-6-95-F-60). Another project at the
castern end of Del Mar Mesa that has been approved by the Ciry, but has not built, is Rhodsas
Crossings. All of these projects included the preservation and restoration of vernal pool habitat
supporting San Disgo fairy shrimp, consisten: with the City of San Disgo’s Environmentally
Sensitive Land (ESL) ordinance which requires impacts to vernal pools to be mitigated at 2 2-4:1
rato, depsnding on the guality of pools being impacted.

3.3 Status of the Species in the Action Area

Surveys following Service guidelines for listed fairy sirimp species (Service 1996) bave not be
conducted in all potential habitats for fairy shrimp. However, based on the following
information, the Service concludes that San Diego fairy shrimp likely occur in all depressional
features throughout the subjesct property. A dry ssason survey for fairy shrimp in 2003 identified
Branchinecia cysts in 6 out of the 6 vernal pools (Pools U, A, and B in Lot ZZ and Poois V, D, C
in Lot YY) surveyed for fairy shrimp (Wegscheider 2003). The City's Vernal Pool Inveniory,
2002-2003, observed live Branchinecta species in 10 (Pools C and V in Lot YY; Pools A and B
in Lot ZZ; and Pools K, I, H, E, F, and AA in Lot WW) out of rwenty-six vemal pools observed

as ponding during their surveys. In addition, the Service observed fairy shrimp during two
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different fi2ld visiis with either the City or the Corps and Pardee’s representatives. Harching and
rearing of fairy shrimp cysts from 13 depressional features (Pool I in proximiry to Lot ZZ; Pools
JJ, KK, LL. and MM in proximiry to Lot WW; Pools NN, OO, PP, and QQ in proximity o the

proposed Carmel Mountain Road; Pools TT, UU, VV, and YY within and in proximity to Lot J}
confirmed that Sap Diego fairy shrimp occupy the site (Glen Lukos Associates 20032). Though
no other species of Branchinecta were identified among the rearaed fairy shrimp species, Tony
Bomkamp of Gleon Lukos Associates did identify individuais of Branchineciz lindahli during
the 2003 wet-season in two depressional feamures (Pool Cin Lot YY and Pool Z in Lot WW)
(Wegscheider 2003, Gienn Lukos Associares, 2005a). The presence of B. lindahii on site is of
concern because this species has been observed o hybridize with San Diego fairy shrimp in the
lab, though it is not known if they can hybfidize in the field (Simovich, 2005 pers. comm.). B.
lindahli is rare within the H Serizs. It was previously only known to occur within 4 vernal pools
within Group H 38, which is located on 2 different mesa top (i.e., Carmeal Mountair)
approximately 2 miles west of the Shaw Lorenz site (Simovich, 2005 electronic mail message 10
the Service). In all of these pools, B. lindahii co-occurs with San Diego fairy shrimp, so the
presence of either species doss not appear to preclude occurrences of the other. However, based
on the results of the cysts hatching study, which is the most comprehensive and reliable survey 1o
date, it 2ppears that San Diego fairy shrimp is the dominan: fairy shrimp spacies on the Shaw
Lorenz site. Although it cannot bs ruled out, it does not appear that the B. lindaiii 18 widely
distributed on site.

4.0 EFFECTS OF THE ACTION

Effects of the action refer to the direct and indirect £ffzcts of an action on the species or critical
habitat that will be added to the environmental baseline, along with the effecis of other activities
that are interrelated and imerdependsnt with that action. Interrelated actions are those that are
part of a larger action and depend on ths larger action for their justification. Interdependent
actions are those tha: have po indepsndent utility apart from the action under consideration.
Indirsct effects are thoss that are caused by the-proposed action and are later in ime, but ars stil]
reasonably carain to occur.

4.1 Scientific Basis jor Effects

Activities that alter hydrology, increase vernal pool hebitat fragmentation, or decrease Jand types
suitable for vernal pool formation have the potental to Lmit the survivability and recovery of SD
fairy shrimp (Service 1998). Changss 1n the natural miicro-topography swrounding vernal pools
will alier natural hydrological regimes and may result in increased runoff, erosion, sedimentation,
and contamination into the vemna! pools. The complex hydrology of vernal pools is supporied Dy
both surface fiows within a pool's topographic watershed (e.g., the surface arsa in which water
drains into a vernal pool) and subsurface flows that may extend beyond the surface watershed.
Surface and subsurface lateral fiows between vemal pools and the surounding uplands influence
the onset and level of inundation, and the seasonal drying of vernal pools (Hanss and Stromberg
1998). Therefore, modifications to the uplands surrounding a vernal pocl can negatively affect
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the pool's hydrology, even if such modificatons occur ouside the pool s surface watershed. For
example, grading cuts néar pools can acceierate the flow of water out of the subsoil (Baudear

1987) As such, ar ad:-d sloo zuts adjac nr o thﬂ W&.L"I‘Sb“d.s of v=m31 pools may rPsult in

subsurface flows of water within thc surface watershed of thc v.,mal pools via puu:mg m
retaining walls may alter the hydrology of the pools by changing the onsst or duration of
pondi.nv Modifications to the hydrelogy of vernal pools can also alter the diswribution of other

vernal pool florz and fauna that are influsnced by the length and frequency of water inundation
(Baud r 1987, 2000). For instance, =x0tic plant species can become more prevalant in disturbed
vernal pools when the pariods of water inundation are raduced, whils freshwater marsh species
can expand into disturbed vernal pools when the periods of inundation are increased.

Modifications of landscapes from nauve 1o artificial adjacent to exiting vernal pools can alt=r
natural hydrologic regimes, biogsochemical processes, and limit gene flow between pool
complexes, Irrigaton of artificial landscapes adjacent to vernal pools can saturate the soils and
abter the liming and-duration of inundation in fairy shrimp hebitat. Addidonally, water from the
irrigation system may enter the fairy shrimp habitat, causing hatching of cysts at inappropriate
times for their phenology. Altering the timing and duration of ponding also could negatively
affect the ability of SD fairy shrimp 1o grow and nproaucu D cause their phenology is dependen
on sucp factors (Hathaway and Simovich 1996).

—r ~TF .
3D fairy srimp ars “OsmOreguiatons thiat maintain constant internal chemical concenmations,
rable

but cannot tolerare wide extramss in sodium or bicarbonate conceniralions so they ars vulner
10 contaminants in runoff waters and watershed qualiry that alter levels of salts and alkalinity
(Service 1998), Therefore, runosT laden with ferdlizers and pesticides from adjacent artificial
landscapes could alter the specific water chemistry (Gongzalez et al. 1996} and temperature
(Hathaway and Simovich 1996) requirad py SD fairy shrimp, thus negatively affecting their’
ability 10 mature and reproduce {Gonzalez et al. 1996, Holz 2003).° :

Fraﬂm"'ntation and isolation of vernal pools can threaten the important ecological and mutualistic
procasses that link vernal pools 1o sach other and the surrounding uplands (Service 1998). Such
ccologlcal and mutualistic procasses invoive insects that pollinate the vernal pools plants;
marmmals and birds that disperse flora and fauna between-vernal pools; and amphibians that
reproduce in vernal pools. Specialized plant-pollinator relationships.can be threatened by
fragmentation of vernal pools.from the surrounding uplands. For example, some solitary bees
from the Andrenidas family focus.on:vernal pool anpuals (e.g.. Biennosperma, Downingia,
Lasthenia, Limnanthes) for collscting pollen {Thorp 1990). Except curing the blooming period
of their host plants, these bees spend mest of their lives nesting underground in the adjacent
uplands. These bees have a limited range of foraging, which is not surpsising since they are
small, have limited flight ability, and tend to remain near their natal site (Thorp 1990, Leong et
985, Thorp and Leong 19953).
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General fragmentation of plant-poliinator sysiems can have detrimental effects op the visilation
rates by poliinaiors and, wlimaiely, the seed set producad by the plants (Jennersien 1988).
Although few empirical studies exist for southern California, similar plant-insect specialization is
" likely and may D2 essential o SUCCEESTUl TEProquction Of Certain species (SErvice 1998)
Therefore, plants in vernal pools that are isolated from other narural ecosystems may experience
reduced pollination and thus produce less offspring. Habitat fragmentarion further threatens
poliination systems by reducing population sizes and thus potentially increasing occurrences of
genetic drift, inbreeding depression, and extinction due to demographic stochasticity (Kearns et
al. 1998). Watershed contguily augments gene flow in populations already naturally low in
variability (Davies 1996) by allowing flooding between pools. Vernal pool organisms are
tvpically defined by the complex in which they occur, in part because gene fiow between
complexes appears to be extremely low (Fugate 1993; Davies 1996). Isolation of pools or
modification of the natural watershed potentially compromises gane flow, resulting in a loss of
genstic variability and an increased susceptibility 1o extincuion and reduced fitness (Bohonak
2003, Sonle 1986). ' '

Similarly, the proximity of vernal pools to upland habitats influences the dispersal of seeds
berween vernal pools by herbivores, such as rabbits that can be important vectors of se&
dispersal (Zedler and Black 1992), As they becoms fragmented and isolated, vernal poois can
scome unsuitable for avian spacies that.consume and disparse vernal pool fziry shrimp speciss,
which could in turn negatively affect the-genetic stability-of vernal pool fairy shrimp (Proctor
1964, Krapu 1974,:Swarson.er al. 1974, Driver 1981, Ah! 19913 Vernal pool preserves should
provide adeguaie upland habitat and/or habita: linkages adj acent 10 vernal pools i support
pollinators, herbivores and their predators, 10 prevent overgrazing of vernal pool flora, and avian

species.

Preserving small, isolated, fragmented pressrves may not sustain the muit-scale ecological
processes associated with vernal pools (Leidy and White 1998). As such, the scientific
community repeatedly recommends that conservation of vemnal pools inciude the surounding
upland nabitats (Bauder 1987, Thorp and Leong 1995 and 1998, California Depariment of Fish
and Game 1998, Han=gs and Stomberg 1998, Leidy and White 1098, Service 1998}, These
surrounding upland habitats influence vernal pool hydrology, species composilion, 2nd essential
interaciions betwsen the species that inhabit them (California Department of Fish and Game
1998). Fragmenting vernal pools from each other can disrupt disparsal and gene fiow between
populations of vernal pool flora and fauna, increase their vulnerapility to Slochastic evenls
(Service 2004), and hinder their ability to resstablish after local extinctions (Fugate 1998).
Elimination of pradators, which could lead to population increases of herbivores such as
purrowing rodents, rabbits, and guail, is an indirect effect resulting from the fragmentation and

isplation of vernal pools {Service 19%8).

Other indirect effzcts to SD fairy shrimp and its habiiat, often referred to as “edge effects,”
include upavthorized dumping; human and pet inusion; trampling; vandalism; plant and animal
collection; runoff; erosion and siltation; spills and contamination; invasion of nonnative species;

AP e e e et o — e -
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and increased off-road vehicle and bicyele activity. Muliiple examples exist demonstrating the
edge effects cap result in direct impacts to vernal pool preserves, Dirsct impacts have been
obszrved at two vernal pool preserves (i.e., the 14-acre Phoenix Park Vernal Pool Preserve and

" ""the'€-acre Phoenix Field Ecological Regerve) in Sacrani "L”:éﬁf:S'Coziihtj#"'Califonﬁ a (Clatketial——

1998). These preserves have a large perimeier relative to their size (i.e,, large edge-to-area ratio),
and have little or no buffer from surrounding residential and rccruatlonal areas. Indirect impacts
assoclated with urban dcchOpmcnt'obs“n’ed at one or both of these preserves resuliad from: use
of herbicides in nearby areas; changes in hydrology; dumping of landscape litter; introduction
and invasion of exotic plants; brush management for fire; encroachment from feral and domsstic
animals; vandalism of the protective fencing; foot, horse and bicycle traffic; and plant and animal
coliection.

Snm]a.r to the Sacramento pools, vernal pools in San Diego have suffered from dumping, vehicie
and foot traffic, irrigation and redirected surface water (poth damnrming and cujveris), and
invasions of exotic piants (Bauder 1987). Most vernal pool mitigation and/or preserve
moniloring reports the Service reczives document some form of numan disturbance rejated to
urben development that must be corrected. For example, the City's Carroll Canyon Vernal Pool
Preserve Monitoring Reporrt for the September 27, 2004, sitz visit documented that trash, '
illegally planted non-nauives, and dirt discarded by an adjacent landowner had to be removed
from the preserve, As another example, vandals removed the protective fancing surrounding
vernal pool complexes and constructed moguls (bumps probably used for jumping bicycles)

withit the verpal pool watersheds locaicd in the West Otay Mesa Environmental Preserve (The

Environmental Trust 2003). Although not its primary purpose, the Ciry of San Diego Vernal
Pool Inventory (City 2004b) also provides documentation of indirect impacts to preserved varnal
pools adjacent to urban developmant. For example, the inventory notes that trash has bee
opserved in the only remaining pool of the C 27 series at the Mira Mesa Market Center (a2,
Cousins Market Ceater), which is strrounded by housing and Interstate 13.

Habitat favorable for vernal pool formation consists of coastal ferraces with an undetlying iron-
silica impervious soil laver or layers with undulating landscapes, where soil mounds ars
interspersed with basins, swales, and drainages (Service 1998). As stated under secuon 2.1.7,
approximately 93 to 97 percent of vernal pool habitat within San Diege County has bezn lost,
any ioss of remaining habitat that facilitates vernal pool formation will reduce the amount of
suitable land available for restoration and re-introduction opportunities of vernal pooils,
potentially limiting the recoveary of listed vernal pool species.  Further, there is a high degrse of
endsmicity in vernal pool complex assemblages due 1o local adaptations to climate and
environmenta] vasiables, this leads to 2 high degree of genetic differentiation among complex
assemblages (Bohonak 20035). Destruction of entirs complex assemblages may result in the loss
of the considerable genstic variatuon that currsntly exists w1thm the 8D fairy shrimp popuiation.

Vernal pool restoration can reestablish the physical and biotic characteristics of vernal pool
Labitat such that crifical functions are restored. The restored habitat showld resemble reference
habtiat in regard to tbe following atiributes: soil properties, water guality, topography,
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hydrolegy, nutient cycling, species diversity and species interacuons. Based on positive data
from ongoing mitigation monitoring programs it appears that restoration can provide self-
sustaining vernal pool ecosysterns with clear and significant bzpefits to San Diego fairy shrimp,

7" “zspeéially when ¢vst ransioczlion oocurs fromm eXiSTHRE (conssrved) occupied pools TRECON
2007; GLA 2005¢, 2006c; Black 20002, 2000b; Edaw 2005). Benefits of restoration to the San
Diego fairy shrimp include increasing the amount of available vernal pool habitat, increasing the
guality of existing vernal pool habitat, and providing iong-term management for tnis species.
These benefits, when suppiemenied by long-term monitoring, provides the potzntial for reducing
=ats 10 the shrimp and maintaining and improving the habitat quality and regional distribution
of San Disgo fairy shrimp. Restoration of vernal pool ecosysiems has not only benefited San
Diego fziry shrimp, but has also provided additional and improved habitat for a aumber of other
vernal pool plant and animal species-that coexist with this species in the San Diege region. Since
1957, projects have documented sucesss in the translocation of San Dizgo fairy shrimp.. These
include California Terraces on Otay Mesa (RECON 2007), San Diego Spectrum at Kearny Mesa
(GLA 2005¢), and other vernal pool restoration projects on Otay Mesa, Marine Coms Alr Stztion

Miramar, and Camp Pendieton.
4.2 Direct Impac:s

Clearing and grading activities will dirsctly affect 19 dzprassional features 0 (rotaling 2515
square feet or 0.06 acre). Thase impacts would be a result of grading and ﬂll'mg of the basins.
Though 2l] 19-0f these depressional featurss likely coniain San Diego fairy shrimp, it has onfy
been confirmed that San Diego fairy shrimp occupy 13 of these dzpressional features. The
iepressions to be directly impacted by the project consist of road ruts and ditches that do not
support eny vernal pool flora. Gf the depressions o be impacted and that bave been documented
with San Disgo fairy shrimp (by cyst), the majority have very low cysts densities. Destrucuon of
habitat for San Disgo fairy shrimp, including features which are suitable but presently
unoccupied, precludes potential recovery efforts for this and other listed species dependent upon
vernal pocls at those locations. Prior 10 therr filling, soil containing fairy shrimp cysts will be
salvagsd from the affecied depressional featurss for use as inocuium in the vernal pools to be
restored onsite, provided that such salvage doss not interfere with the project’s grading and
construction schecule. However, it is not anticipated that 100 percent of the cysts will be

salvaged and/or survive the salvage process.

Grading for the proposed project conid rzsult ip unintentional fill entering into the avoiced pools.
To avoid these direct impacts, all depressional fsatures, and the lots within which they are
Jocated, will be flagped and surrounded with orange construction fencing prior o the beginning
of grading. Grading will be done in such a manner to ensure that no runoff enters the
depressional features. Additionally, a qualified biologist will monitor construction (g ensure
damage 0 the depressional feamres is avoided.

** Inciudes I7, KK, NN, 00, PP, QQ, RR, §8, TT, UU, VV, WW, XX, YY, ZZ and Corps 1,2, 3, 2nd 4
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Despire the best intentions, inadvertent impacts to depressional features may occur during projec

comstruction resuling from excess runoff and contaminants and/or fill entering the faatures.
Pardes Homes proposss to utilize erosion control measures around the depressional featurss;

~howsever; if grading and construciionare conducted adjacent to-depressional features-during-the - -we o

rainy season, overland flows from rain events may overwhelm the srosion control measures and
enter the depressional features. . Such events could introduce excess dirt or fill and contaminants
into the depressional f=atures, potentally harming the San Diego fairy shrimp. The introduction
of fill dirt or polluted runoff to adjacent landscapes can alier tha specific water chemisoy '
(Gonzalez et ab. 1996) and temperature (Hathaway and Simovich 1996) reguired by Szn Diego
fairy shrimp, thus negadvely affecting their ability to mature and reproduce (Gonzalez et al.

1996, Heltz 2003). To minimize the potential for construction related run-off or siltation to enter
the deprassional featurss, Pardee Homss proposes to conduct grading adjacent (o lots with
preserved depressjonal features outside the rainy season unless the area 1o be graded is at an
elevation below the Jots, thus eliminating this threat.

Dzvelopment of the proiect will eliminate the potential 10 restore ~77 acres (Figure 5) of
potential vernal pool habitat on Del Mar Mesa that support Redding soils. Altbough the Joss of
the remaining Redding soils on the mesa top due io construction of the proposed project will
educe the amount of suirable lang available for restorauon and reintroduction of vernal poels
and listed vernal pool species, the recovery plan does not identify the H17 and H36 complexes as
necessary for the stabilization-and/or dowalisting of San Diego fairy shrimp. :Nor are these pools
idenrified ac necassary for any of the ather five listed vernal pool species that could occur in the
area, Redding soils are the most common s0il-series remaining that support vernal pools within
San Diego County, therefors loss of 2 portion of this site is not as significant as loss of rarer soil
Types elsewhers in the County (e.g. Stockpen in Otay Mesa). In addition, because Pardee Homas
is proposing to avoid the Conserved areas and restore the Mitigation Site, there should be 2 net
gain 16 acres of vernal pool habitat that was not anticipated in the Recovery Plan if the
restoration is successful.

The project proposss on site avoidance and praservation of 37 depressional fzatures'’ and the
species they curently support. These depressional features total 3,967 square feet (C.14 acre) of
basin area and are located in Jots 127, 128, I, N, O, P, 3, WW, XX, YV, and ZZ. This
constitutss avoidance of z substantial portion of the extant habitat for San Disgo fairy shrimp on
site. Qf the features to be preserved, three featurss (Pools P, Q, and R} were identified with-
plants of wetiand ipdicator staivs, bui no verpal pool indicator plant species: These featurss ware
not observad 10 pond during several years of studies conducted by GLA, but were noted (and
preserved) due to their occurrence within ons of the historic H17 pool groups identified by Elien
Baudsr. In addition, the arsa to be conservad supports 2 popuiaton of Orcutt’s brodiasa
(Brodiaea orcuttii), which is 2 sensitive plant associated with vernal pool upland habitars.

"' A)though the basin of feature If is avoidsd, approximatz=iy 18% of it's watershed will be Jost.
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Pardes Homes will d=velop a vernal pool rastoration plan for Lots 128, 127, 128 and WW, and
poientially within Lots 33, YY, and B. Resioration of these arzas will involve grading to re-
contour depressional features for enhancement of vernal pools that could kill San Dizgo fairy

T shrintg BV TrOshing (HEIT TS In-acditorn, restoration acuvities] such as gradingand movemrsnr— " T T

of soils, have the potential to spread B. [indahil inte pools that may not be currently occupied by
B. lindahii. B. lindahli were observed within depressional fzarure Z located within Lot WW,
which is the lot proposed for restoration. This is of concern because B. lindahli have been
observed to hvbridize with San Diego fairy shrimp in the lab though ii is not currently known if
they have hybridized in the field. Pardee Homes will develop and incorporate measurss. into_their
restoration and ephancement activiies 1o PrEvent 1oz introduction and spread of B. lindakli into
tmtomd orn/enhancement areas. 1n addition, annual identification of fairy shrimp in the
jepressional fzaturss will determine whether B. iindahii occurs within the restored ancd enhanced
pocls, If B. lindahli are found within the restored or enhanced pools, measures will bz taken as
directed by the Service and Corps 10 eradicats and prevent further spread of B. lindahli.

As stated abovez in section 2.1.7, the status of San Disgo fairy shrimp has remained unchanged
from the time of listing. This project will not change that determinadon. The overall acreage of
impacts is small relative to the overall habirat available for the shrimp range wide. The site was
thought to have been lost to agricultre at the tims of listing, therefore we did not rely on this site
for the recovery of the species in the Recovery plan. The fact that the site has recovered to the
degree that it has, without any active restoration demonstrates that-active restoration of the
Mitigation Site chonid maintain habitat for the shrimp thus maintaining the same acreags, The

loss of the site compared to the overall habitat of the species is small and the identified
mitigation site would adequartely offset the impacts. Therefors, the project would e a *no net
loss™ to the shrimp population cn-site or range-wide. With active resioration and management,
the density of cvsts may increase, thus malking this site more viable in the long term for the
shrimp by eliminating the threats from lack of management.

4.3 Indirect impacts

The propesed project will introduce development on the mesa top surrounding and adjacent to
extant depressional fearures o be preserved.” Many of the vernal poels will be completely
surrounded by development (2.g., residential buildings, roads, and trails), and will have linle 1o
ao habitat buffers 1o developmeant. The Conserved lots are relatively small, ranging in size from
0.03 10 3.63 acres, and likelv do not contain enough acreage of upland habitat to support such
essential ecolegical interactions betwesn vernal pools, pollinators, and herbivores and their
predators. Therefore, plants in vernal pools that are isolated from other natural ecosysiems, such
25 in'many of the extant depressional features corserved by the Shaw Lorenz project, may
experience reduced pollination and thus produce Jess offspring. Five of the cight lots containing
vernal pools are either not contiguous with preserved open space (1.e., Lots X) or are configured
10 only provide a narrow connection from relatively large native open spaces 1o depressional
features within the Lots (i.e., depressional features P, Q, R, §, T, CC, DD, EE, HH, TT, and Y'Y
in Lot J; depressional feature H in Lot N; depressional feature W in Lot O; and depressional
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features U, A, and B in Lot ZZ). Lot ] is further fragmented by a trail and its associared fencing,
which separates depressional features HH, S, EE, and T from the othar deprassional features in
that lot. Lot B is also fragmented by & trail and fence which separates dcprﬂssjonal features in

" Lots 32X and Y'Y from the conlignous open space of the Muliple Habitat Pt ‘r&f“_’-‘«.r‘-a
(MHPA),

ecause the lots containing presérved depressional features will be isclaied from each other and
iack a significant connection, if any, to contiguous open space, the long-term viability of m’a
“Conssrved babitat” for San Disgo fairy shrimp is quastionable. The continned existence o
these vernal pool spacies is dependent upon the Jong-term survival of 2 functioning vernal pool
ecosystem. Although scological processes in vernal pools may be vizwed at relatvaly small
emporal (e.g., weeks to months during wetting and drying cycle) and spadal {e.g., tens of m %)
scales, they are greatly influenced by large iandscape scale processes (e.g., hydrolegy, plant and
animal dispersal) (Leidy and White 1998). Unlike the Conserved Habitat, the Mitigation sits
(Lots WW, 126, 127, and 128) is connzcted to open space and will be the focus of the restoration
=fforis. Because of this connection, these indirsct effacts should be minimized within the
Mitigation Site. The habitat within the Mitigation Site will be restored to achisve at least 2 2:1
replacement of the habitat being lost within the development footpriat ag well as indirzctly within
the Conserved habitat, thersby ofrsctunc- the indirect unoau;s to the Cons:rv ed areas.

As described above in ssction 4.1, vernal pool preserves with 2 high edge-to-area ratio, such as
the Conserved Habitat, wili be subjsct to continual edge effects, including unauthorized
domping, human and pet intrusion, trampling, vandalism, plant and animal collection, runofT,
erosion and siltation, spills and contamination, invasion of nonnative spacies, and off-road
vehicles and bicycles, The Shaw Lorenz project is incorporating several COnServauon measures
10 minimize sdge effects associated with the proposad development. Fencing will be located
around the lots containing a:pr:ss:onal fearures 1o reduce human encroachmment; landscaping
adiacent 10 these lots will include plantngs:with a ‘pative namralized.character’; drainege swales
and/ar concrete ditcnes will be used to-divert irigation away from depressional features located
down-grade of landscaping; lighting will bs directed away from lots conizining depressional
feanures; 5; and a public informaton package will be given to all homebuyers, explaining the
importance of the vernal pools and the nesd for avoidance, In addition, maintznance of the lots
containing depressional feamres will include regular weeding to remove zll new invasions of
non-native species, removal of trash, and maintznance of the fencing, However, landscaping

within the lots contaiming depressional fearures inciudas sa.,crs that ars nol native (¢.g., Acaciz)
and if landscaping in other parts of the projset site utilize species that are non-native and
invasive there is the poiential that non-native invasive 3p:ciss could coionize and ¢xpand into
the depressional features. The long-term maintenance plan will address this potential impact
through education of the homeowners and weeding of both the Mitigation Sits and the Conserved
arsas.

Changes in grade and increased irrigation surrounding the depressional features will influence
changes in hydrology and may result in increased runoff, srosion, sedimentation, and
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contamination inio the depressional features. The propesed project will dirscty grade

approxarnately 20 percent of the watershed (i.e., £23 square faet of the 2311 squars-foot
watershed) for depressional feature II (460 sguare-foot basin area; 0.0] acre) located in Lot N,

TESUITIRE 1f Doteandl CHanges 1o the HVarology of tHal BE5reesisMal featiure:~Carmisl Mountaig
Road will be above grade to Lots ZZ (which contains {eaturss U, A, and B), Y'Y (which contains
features V, C, and D), and X (which contains feature 1), Though the road or the 1ot is outside the
mapped watershed of the depressional faturss in these lots, the grade of the road is higher than
the watershed so it is highly probable that storm water rmunoff from the road could enter into the
iepressional feamures, poientally carrying road pollutants (e.g., oil, grease, coolants) into the
depressional features. Similarly, the proposed grade adjacent to Lot J in proximity to

depressional feature GG is above the mapped watershed of GG. Lot X has a graded slops that

will drain into the lot and powentially depressional feature FF. A concrete ditch will be

constructad at the base of this siops in Lot X to direct munoff away from depressional fearure FF ..
(and its watershaed). However, if maintenance of the ditch is inadequate; excess runoff couid

enier depressional feature FF, altaring the hydrology of the deprassional fzature. Runoff laden
with feriilizers and pesticides. from the adjacent landscaping also could enter depressional

features FF (Lot X) and GG (Lot J). The introduction of fill dirt or poliuted runoif 1o adjacent
landscapss can alter the specific water chemisuy (Gonzalez et al. 1996) and rempsrature
(Hathaway and Simovich 1296) required by San Diego fairy shrimp, thus negatively affecting

their abiliry 10 mature and reproduce (Gonzalez et al. 1996, Holiz 2003).  The projzct proponent
will adequately fund the long-term mainienance of the site to ensure that the drainage features ars

maintained, thus minimizing this threa

-t

Other paris of the project will be graded 1o below the watershed of the depressional features, so
the potential for stormwater flow from the developed zreas entering the depressional featurss will
be largely eliminazt=d. For instance, most of the development adjacent to Lotz WW (which
contains feamres M, E, F, G, H, L AA, LL, O, and BB). ] (which contains features S, EE, HH,
CC, P, Q, R, T), X (which contains featurs FF), and P (which conzains features X and Y) is

e

propessd 10 be below the watersheds of the depressional {eamres. Retaining walls will be placed
within Lot J contignous with the depressional feamres T, EE, S, and HH to keep development
below the featurss. The road section adjacent to the Mitigation Site will be graded in the manner
as described on Figur: 4 10 minimize the amount of grade change and construcuon that will
occur on iots 126, 127 and 128 in order to favor the natural bydrological regime for the

Mitigation Site.

Additionally the Shaw Lorenz project includes landscaping adjacent 1o depressional features and
instaliation of permanent irtigation systems. To prevent alierations in vernal pool hvdrolegy,
Pardes Homes proposes 1o not allow any water from installed irrigation systems to enter lots that
contain Gepressional featires. Furthermore, if it is ound that enhanced depressional featurss
differ significanty from reference or control pools, Pardes Homss has committed to provide
adgguale contingency measures 1o the restored and enhanced depressiopal features as jdentified
in their Vernal Pool Restoration and Enbancement Plan._ These measures will be funded with
the $500,000 that they are providing for this purpose. In the event that this funding is not needed

YRS
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1o implement contingsncy measures, if can be directed to other vemel pool resioration and/or
enhancement efforts in the De] NMar Mesa Area '

Parde= Homes is proposing 1o offset impacts 10 vernal pool habilal by enhancing the eXiSUOE 37
spressional features, their watershecs, and surrounding upland habitat to be avoided in Los
127, 128, I, N, O, P, X, WW, 3X, YY, and ZZ (Figure 2). In addition, appropriate upland
habitat, topography, vernal pools, and their watersheds in the Mitigation Site (Figure 3) will be
estored/enhanced © a typical specigs compesiton and size compared to other vernal poois
within the H series. This is consistent with Recovery Task 2 from the Recovery Plan that
emphasized the need to reeswzblish vemnal poo!l habitat to historic structure and composition: As
described above, if the restoration effort is unsuccsssiul, Pardse proposes o provide $500,000
10 be used for restoration of vernal pool habitat offsitz at a locarion within the H serjes [e.g., Del
Mar Mesa/Carms] Mountain, on Carmel Mountain where the project proponent has vernal pool
mitigation opportunities per their gevelopment agreement with the Ciry of San Diego for Pacific
Highlands Ranch Subarea III, North City Fuure Urbanizing Area (dated September 8, 1998)]

. approved by the Corps and the Service or eisswhere. if approved by the Service. The size and
“shape of the depressional features shall be suggested by the restoration ticlegist azd approved by

Agencies.

The Recovery Plan emphasizes the need to rmanage and monitor protected habitat (se2 Recovery
Taglke 4 and 5). Congigtent with- this-task: the Jong term maintenance and monitoring of the
Mitigation Sits will be secureé and implemeanied as described in Conservation Measure 3,

4.4 Cumnulative Effects

Cumulative effects include the effects of fumure State, Tribal, local or private actions that are
sasonably certain to occur in the action area considsred in this biological opinjon. Future

Federal actions that are unrelared to the proposed action are not considered in this section

because they require separate consuliation pursuant 1o section 7 of the Act. We do not anticipate
any acnvitias to occur within the action area that will not have a federal aztion associated with It

5.0 CONCLUSION

Afer reviewing the current status of the speciss at issuz, the environmenial bassline for the
action area, the effects of the proposed Shaw Lorenz project, and the cumulatjve effects, it is the
Service's biological opinion that the project, as proposed, is not likely 10 jeopardize the
coniinued exisience of the San Diego fairy shrimp. We present this conclusion based on the
foliowing reasons:

1. The loss of 19 depressional features and the falry shrimp they currentiy support i$ not
expected to appreciably reduce the long-term viability of this species. The loss of 2515

el . . ' .
2 A5 dezscribed in Conservation Measure 26,
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square feet (0.06 acre) of depressional feature surface ponding area is not large relative to
the extent of habitat remaining over the San Diego fairy shrimp’s range, and the species
has not been observed in large numbers on the Site. . , :

The indirect impacts to 37 deprassional fearuras occupied by San Diego fairy shrimp 1s
not expected to appreciably reduce the long-term viability of this species because the
hebijtar of San Diego fairy shrimp.affacted by this project (3967 squars fest; 0.14 acre) is
not large relarive 1o the extent of habitat remaining over San Diego’s fairy shrimp’s range
and the impacts will be offset through the restoration of anequal or greater arez of habitar
within the Mitgation Site. '

!\J

The conszrvation measurss and compensation ratios that will pe implemented as part of
the project description will ensure there will be a ner increase in higher quality vernal
pool habitat within the Mitigation Site,

93]

ere will be a net benefit to the species ,under active management, since the project
provides for long-term managsment of the species in the action area and reduces the
hreats that occur do 1o lack of managsment.

5 The project is consistent with the goals outlined in the Recovery Plan for the SD fairy
shrimp because there will be a net incrsase in higher guality vernal pool habitat upon
project completion. '

5.0 INCIDENTAL TAKE STATEMENT

Section 9 of the Act and Federal regulation. pursuant to section 4(d) of the Act prohibit the take
of endangered and threaren=d animal species, respectively, without special exemption. Take is
defined as to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, collect, or attempt to
angagde in any such conduct. Harm is further defined by the Service to inciude significant habitat
modification or degradation that results in death or injury 1o listed species by significantly
impairing essential behavior patierns, including breeding, feeding, or sheltering. Harass is
defin=d by the Service as intentional or negligent actions that create the likelibood of injury to
listed species to such an exient as to significantly disrupt norma] behavior patterns which
inciude, but are not limited to, breeding, feeding, or sheltering. Incidental take is defined as take
that is incidenial to, and not the purpose of, the carrying out of an otherwise lawfnl activiry.
Under the terms of section 7(b}4) and 7(0)(2), taking that is incidental to and not intendad as
part of the dgency action is not considered to be prohibited taking under the Act provided that
such taking is in compliance with the terms and conditions of this Incidental Talce Statement.

The measures described below are non-discretionary, and must be underiaken by the Corps
and/or the applicant (i.z., Pardee Homes) designated by the Corps. The Corps kas ongoing
responsibility to regulate the actvity that is covered by this incidental take staiement. If the
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Corps: (1) fails to assume and implemeant the termms and conditions or (2} fails 1o require iis
- designated ageacy(iss) and individual(s) to adhere to the terms and conditions of this incidental
_take Statement through E:nmr"”abl*’ [erIms mcomolat d mto COnIracts, grants, and permiis related

to work activities associated with the project, the protecijve coverage of secoon 7(0)2) may

lapse. To monitor the impact of the incidental take, the Corps or Pa:dce Homes, must repert the

progress of the action and its impact on the species to the Service as specified in the incidental
(e statement [50 CFR § 402.14(D{3)]. -

6.1 Armount or Extent of Take

The Service anticipates that it will be difficult to quentify the exact number of SD fairy shrimp
that couild be affected by the proposed action for the following rzason:

1. The exact population size is difficult to estimats due to the dynamic conditions essociated
with their habirat. The réproducﬂv: suceess of SD fairy shrirop 1s dependent on seasonal
fluctuations in their habitat, such as pressnce or absence of water during speacific imes of
the vear, duration of inundation, and other environmental factors that likely include
spscific salinity, conductiviry, dissolved solids, and pH levels (See Section 2.2.5).
Therefore, the population of SD fairy in any given pool varies dramatically.

ate.that 21] §D fairy shrimp and/or cvsts within 19 of the depressional

P
2y FE

fearures within the action area (i.e., 17, KK. ?\W OO PP, QQ. RR, 8§, TT, UU, VV, WW, X3,

Y'Y, ZZ, and the 4 additional features identified in Winter 2006) will be taken in the form of

direct mortality (i.., harm) by grading and filling the depressional features they occupy. The
Service aaticipates that a major portion of San Diego fairy shrimp in the 24 depressional features
within the Conservation Area will b2 taken due to indirect edge effects that can ultimately
become direct impacts (2.g.,.changes in hydrology and water quality, mampiing, dumping, and
invasion of nonnative species). in addition, some SD fairly shrimp and/or cysts within the
conserved pools within the Miigation Site will be taken during the restoration activitizs {c. g
crushing of cysts during recontouring of the basins). Should project consiruciion directly impact
more (han the 19 depressional fearures listed above, or if indirect effects are greater than the 24
depressional fzatures described above, or if the restoration activitiss requirs any addjtional
grading or cyst removal bevond that described in the restoration plan, reinitiation of formal

consultation will be reguired.

6.2 Effect of the Take

In the accompanying biological opinion, the Service determined that this level of iake is not
likely to result in jzopardy to San Disgo fairy shrimp.
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7.0 REASONABLE AND PRUDENT MEASURES

The Service believes the following rsesonabie and prudent measurss are. ncc:ssa:'v and ]

.appropriate 1o minimize take of SD fairy shrimp:

7.1 Take of SD fairy shrimp will be avoidsd and minimized through project dzsign and
-implementation of best management practices during construction of the project

7.2 Effects of the project on SD fairy shrimp and vernal pools will be mintmized by
restoring/enhancing new vernal pool habitat on the project site that can support SD fairy
- shrimp, and by preserving and managing the enhancsd and/or restored vernal pools in

perpatuity.

7.3 Take of SD fairy shrimp shall be quantified to the extent possible by the development and
implementation of a SD fairy shrimp monitoring program.

8.0 TERMS AND CONDITIONS

In orcer to be exempt from the prohibitions of section 9 of the Act, the Corps must comply with
the following t=rms. and conditions; which implement the reasonzble and prua nt measures
described dhoval Thass 18mme and-conditinns 518 nnn—dnf‘r“uonaﬂ' g

QESCTIDLa-aoavVe, 258 18IINS

1. The Project Proponsat shall implement all of the Conservatior Msasures as Iisted above
in Section 1.1. Conservation Ncasurﬁs 1,2,6,7,10,11, 12, 13, and 14 implement
easonable and Prudznt Measure 7.1. Conservarion Measures 3, 4, 5 5,8,15, and 16
impl=ment Reasonable and Prudc-m Measure 7.2. Conssrvauon M:asure 3 also
Implemeants Rvasonaa and Prudent Measure 7. 3

s and inspscr the project site for compliance with the
proposed project description and with the terms and conditions of this biolegical opinion. Any
habizat destroyed that is not in the identified project footprint shouid be disclosed immediately 10
th= Service for possible reinitiation of consuliation. Compensation for such haoiiat loss will be
equestad at a minimum ratio of 5:1 '

The Service retains the right to acce

The Service believes that all of the SD fairy shrimp within .06 acre of SD fairy shrimp habitat,
comprised of 19 vernal pool basins and a subset of the SD fairy shrirnp and/or cvsts within the
emaining 37 vernal pool basins, will be incidentally raken as a result of the proposed ‘action.
The reasonable and prudent measures, with their implementing terms and condiuons, are
designed to minimize the impact of incideptal take that might otherwise result from the propesed
action. If, during the coursz of the acton, this level of incidental take is exce=ded, such h
incidental take represents new information requiring reinitiarion of consultation and review of the J‘
reasonable and prudent measurss provided. The Corps and/or the project proponent must
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mmediately provide an explanation of the causss of the taking and review with the Service the

need for possibie modificaiion of the r2asonable and prudent measures.

9 0 MONITORING REQUIREI\IE?\’TS

Pursuant to 50 CFR 402.14(i)3, the Corps of Enginzers and/or the project proponent *, .. must

report the prograss of the action and its impact-on the species to the Service as specified in the
incidental taks statement.” The reporting reguirements ars established in accordance with 50
CFR 13.45 and 18.27. To receive coverage under this biological opinion, the Corps of Engin
and/or the project proponent must provids annual moritoring reports of the estimated take that
may bave occurred in relation io the amount of take that is identified in this Incidental Take
Statement. Annual reports are due prior 10 January 31 of sach year for the duration of this
project. The monitoring report will aiso identify the amount of habirat affected and must specify
whether pra-project surveys wers conducted and the resulis of those surveys.

2ers

10.0 CONSERVATION RECOMMENDATIONS

Section 7(a)(1) of the Act directs Federal agencies to ntiiize their authoritiss o further the
purposss of the Act by carrying out conservation programs for the benefit of endangersd and
threatened species. Conservation recommendations are discretionary agency activities to
minimize or avoid advense effects of 2 proposed action on listed species or critical habitat, 1o
help implement recovery plans or to develop information.

Wherever possible, for all projects involving vernal pools, the Corps should work with
applicants o estabiish a2 minimurn 100-foot wide habitat buffer to be Drﬂso-wd around
vernal pools and their watersheds:to-limit the mors immediate indirect edge sffects
caused by surrounding deve lonmcnt and-to ensurs narural hvdrological regimes are

maintainad.

In order for the Service 1o be kept informed of actions minimizing or avoiding advcht effects or
benefiting listed species or their habitarts, the Service reguests notification of the implameniation
of any conservation racommendations.

11.0 REINITTATION NOTICE

This concludss formal consultation on the action(s) outlined in the reguest for consuliation. As
provided in 50 CFR §402.16, reinitiation of formal consultation is required where diseretionary
Federal agency involvement or cono!l over the action has been retained (or is authorized by law)
and if (1) the amount or extent of incidental take is excezded; (2) new information reveals effzcts
of the agency action that may affect listed species or crotical habitat in 2 manner or 10 an extent
not considered in this opinion; (3) the agency action is subseguently modified ip 2 manner that
causes an effect to the lisied species or critical habitat not considcrsd in this opinion; or (4} a new
species is listed or critical habitat dasignared that may be affect=d by the action. In instances
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-

where the amount or extent of incidental take is exce=ded, any operations causing such taks muast
cease pending rzinitiation.

Sincar‘:'ly\m
-7 g -
', . : /j
s A s
e y
Tharese O'Rourke -
Assistant Field Supervisor




007256

Colonel Thomas Magness TV (FWS-SD—OSBOOZB/DSFOOISROOI)

- LITERATURE CITED

~ e S T Uy S -SSP L e 4 ey s e

Mﬂ J.8.B. 1981, Factors arrecrma conributions of the tadpoie shrimp, Lep:aum packard:, 10
its oversuminering egg reserves, Hydrobiologia 212: 137-143.

Bauder, E.T. 1586a. Threats ro San Diego vernal pools and case smdy in alierad pool hydrology,
Pages 209-213 /n T.S. elias (editor). Conservation and Managemsnt of Rars and
Endangered Plants. .Proceedings from a conference of the California Natjve Plant
Society.

Bander, Ellen T\ 1986b. San Diego Vemal Pools: Recent and projected losses; their condilion;
and threats to their exist=nce, 1579-1990. Califorhia Department of Fish and Gams,

Sacramento, CA.

Bauder, E.T. 1987. Threats to San Disgo vernal pools and a case student in altersd pool
hydrology. In: Conservation and Managemenr of Rare and Endangered Planrs. T.S.
Elias (ed.). California Native Plant Sociery, Sacramento, California. pp. 208-213.

Bauder, Ellen-T. 1987, Species-ssortment along a small-scale gradien; in Sap Diego vernal
peols. PRD Diccertation. Liniversiry of California Davis/San Diego Stae University,

Davis, California.

Bauder, E.T. 2000. Inundarion effects on smeall-scale plapt distributions in Sanr Diego, California
vernal pools. Aguatic Ecoiogy 34: 43 - 61,

Bauder, E.T. and $. McMillan. 1998. Current distribution and historical extent of vernal poois in
Southern Californiz and Baiz Mexico. Ecology, Conservation and Management of
Vernal Poaol Ecosvstems-Procesdings from a 1996 Conference, California Native Plant
Sociery, Sacrameaso, California [C.W. Witham, E. Bauder, D. Belll, W. Ferron, and R.
Omduff (Editors)].

Beauchzamp, M.L. and T. Cass. 1979, San Diego Vernal Pool Survey. California Department of
Fish and Game Nop-Gamme Wildlife Investigations. Endangered Plant Program 145, Job
1-10.

Black, C.H. 2000a. Restoration and Enhancement of the Vernal Pools at the A44-7, F (north),
F16, U135, and U9 Vemal Pool Groups at Marine Corps Air Station Miramar, Conrract

N68711-97-M-4004, Final implementation Report. Ecological Resloration Service, San
Diego, CA.

. 2000b. Restoration and Enhancement of the Vernal Pools at the 2/X14, 3Z1-3, 8/EE1,
and 8/HH3+ Vemnal Pool Groups at Marine Corps Alir Station Miramar. Contract

I




000257

Colonel Thomas Magness IV (FWS-5D-08B0023/08F0016R001)

N68711-97-M-4003, Final Implementation Report. Ecological Restoranon Service, San
Diego, CA. :

~. 20032 Maintenancs and Momto*mc At ARLTF (norm) U1:> Ul9 and F16 Vamal-
Pool Groups at Marine Corps Air Stafion Mzramar San Diego, Californiz. Contract
N68711-95-M-6501, Final Rf:porf. Ecological Restoration Service, San Dizgo, CA.
. 2003b, Maintenance and Monitoring a: X1-4, Z1-3, £E1, and HH3+ Vernal Pool Groups
- at Marine Corps Air Stauon Miramar, San Diego, California. Contract N68711-99-M-

6613, Final Report. Ecological Restoration Service, San Diego, CA.

Bohonak, 4.J. (2003, August 12). MSCP vernal pool inventery City of San Disgo (USFWS)
conszrvation gensiics of the endangered fairy shrimp species Branchinecia
sandiegonensis, Remieved March 2007, from
bup://www . sandiego.gov/planning/mscp/vpi/pdi/fairyshrimpreport. pdf.

Brown, . W, H. A Wier, and D, Belk. 1983, New r=-cc>rczs of fairy shrimp (Crustacza:
Anostraca) from Baja California, Mexico. The Southwestern Naturalist 38:383-390.

California Department of Fish and Game. 1998, California Vernal Pool Assessment Preliminary
Report.

Californiza Invasive Plant Council. 1999." Exouc pesi plants of greatest ecological conczm in
California. hup:/www.cal-inc.org/file librmf4898.mdf

City of San Disgo. 1997, Muluple Species Conservation Prozram City of Sen Diego MSCP

Subarea Plan.

City of San Diego. 2000, Del Mar Mesa Specific Plan.

Ciry of San Diego. 2002. Ciry of San Dizgo Bioiogical Review References: |. Guidzlines for
Congducting Biological Survevs (July 2002); 2. Significance Determination Guiczlines
Under the Environmental Oualitv Act — Biological Resgurces (Revised July 2002); 3

. Land Development Code 3ioiogv Gujdelines (May 19, 2001).

City of San Diego. 2003. Rbodes Crossing Final Enviroamental Impast Report (Project No
3230, SCH No. 2002121089). .

City of San Diego. 2004b. Ciry of San Diego Vernal Pool Inventory.

Ciry of San Diego 2004c. Public Notice of Findings for an Environmental Impact Report for the

Shaw I_,o*enz Projact.



http://www.sandiego.gov/'planning/'mscp/vpiy'pdf/fain'shrimpreport.pdf
http://www.cal-ipc.orE%22/file.librarv/4898.Pdf

009258

Colonel Thomas Magnsss TV (FWS-SD-08B0023/08F001 6R0O01)

Clark, G.M., T.J. Roscee, M. Josephine van Ess, and N. Wymer, 1998, Management
considerations for small vernal pool preserves - the Phoznix vemal pools. Pages 2350-2354

in: CW. Witham, E.T. Bauder, D. Belk, W.R. Ferren Jr., and R. Omnduif (Editors).

Ecology, Conservation, and Managament of Vernal Pool Ecosystems - Pr

a 1996 Conference, Californiz Native Plant Society, Sacramento, CA.

Coliie, N. and E. W. Lathrop. 1976. Chemical characteristics of the standing water of a
vernal pool on the San Rosa Plateau, Riverside County, Californiz. In: 5. Jain
{ed.). Vernal pobis; Their ecology and conservation. University of California, Davis,
Institute of Ecology Publication, no. 9, Davis, California. Pp. 27-31.

Davies, C.P. 1996, Population Genetic Structure of a California Endemic Branchiopod,
Branchinecta sandiegonensis. Masters Thesis, University of San Disge. San Diego,
California. 92 pp.

' ~

Drover, Z. A, 1981. Caloric value of pond invertebrates saten by ducks. Freshwarer Biology
11:579-581. ‘

The Epvironmental Trust. 2003, West Otay Mesa B Environmental Preserve 2002 Annual
gport

EDAW, Inc. 2003. Final Fifth Year Maintenance and Monitoring Report for.the A4, AAB, AAS,
and AA1Q Vernal Pool Groups at Marine Corps Alir Station Miramar. Navy Contract
#N68711-09-C-6650. Prepared for MCAS Miramar and Southwest Division, Naval

" Facilities Engineering Command, San Diego, CA. San Diego, CA

Eriksen, C. and D, Belk 1699, Fairy Shrimps of California's Puddies, Pools, and Plavas. Mad
River Press, Inc., Eoreka, Caiifornia

erren, W.R., Jr., and D.A. Pritchatt. 1988, Znhancement, restoration, and creation of vernal
pools at Dzl Sol open space and vernal pool reserve, Santa Barbara County, California.
Environpmental Report Ne. 13, University of California, Santz Barbara. '

Fugate, M. 1993, Branchinecia sandiegonensis, a new spacies of fairy shomp (Crustacea:

Anostraca) from western North Americe. Proc. Biol. Soc., Wash. 106: 286-304.

Fugate, M. 1998, Branchinecta of North America: Popuiation Struchire Implications for
Conservaton Practice. Pages 149-146 ins CW, Witham, E.T. Bauder, D. Belk, W.R.
Ferrep Jr., and R. Omduff (Editors). Ecology, Conservation, and Management of Vernal
Pool Ecosystems - Proceedings from a 1996 Conference, California Natve Plant Society,

Sacramento, CA.

Gienn Lukos Associates. 2003a. Results of a Dry Season Survey for Branchiopod Cysts

ceedings from ™~ 777

e



0092359

Colonel Thomas Magness [V (FWS-SD-08B0023/08F0016R001)
or the Shaw Lorenz Property, City of San Dizgo, San Disgo County, California.

Gle:m Lukos Associates. 2005b. Supplemental Information for the Shaw Loren

“Property, City of San Dizgs, San choo Cotnty, CalfGrnia —" " F T T e e

Glenn Lukos Associates. 2005¢.. Fourth and Fifth Annual Monitoring Repart for Impacts to
cas Within the Jurisdiction of the United States Army Corps of Engineers Pursuant to
S‘-cuon 404 of the Clean Water Act and Pursuant o the Federal Endangered Species Act,
San Disgo Specirum, San Disgo Californiz. Dated Avgust 26, 2003

Glean Lukos Associates. 20062, Shaw Lorenz Project - Additional Information
. Submitzal.

Glenn Lukos Associares. 20068b. Jurisdictional Delinsation of Waters of the United States
for the Shaw Lorenz Property, City of San Dizgo, San Dizgo County, Californiz,

Glenn Lukos Associates. 2006¢. Fairview Park vernal pool restoration program, third annual
moniroring report for impacts associated with the Ikea portion of the Home Ranch
Project. Prepared for C.J. Segerswrom and Sons, Costa Mesa, California,

Gonzalez, R.J., J. Drazen, S. Hathaway, B. Bauer, and M. Simovich. 1996. Physiological
correlates of water chemistry reguirements in fairy shrimps (Anostraca) from southe
Califernia. Journal of Crustacean Biology 16: 315-322

Hairston, N. G., Ir., and B. T. De Stasio. [98%. Rate of evolution siowad by 2 dormant
propagule pool, Nature 336:235-242, '

Hanes, T. and L. Swromberg. 1998. Hydrology of vernal pocls-on non-volcanic soils in the
Sacramento Vallzy. Passs 38-49, in C.W. Witham, E.T. Bander, D. Belk, W.R. Ferren
Jr., and R. Ornduff (Editors). Ecology, Conservation, and Management of Vernal Poc!
Ecosystems - Proceedings from a 1996 Confarence, California Native Plant Sociaty,
Sacramento, CA. '

Hathaway, S.A, and M, A. Simovich. 1996. Factors effecting the distribution and co-occumrence
of two southern California anostracans (Branchiopoda), Branchinecia sandiegonensis
and Streprocephalus woononi. Journal of Crustacean Biology 16:6€5-677.

A. 1983, Resting eggs-a significant stage in the life cycle of crustaceans Leprodora
kindri end Bythotrephes longimanus. Verhandlungen der Internationalen Versinigung fur
theoristische und angewandte Limnologie 22:3088-3098. :

Herzig,

Holland, R. =, 1976. The vegetation of vernal pools: A survey. In: S. Jain (ed.). Vernal pools:
Their Ecology and Conservarion. University of California, Davis, Insttute of Ecolegy

[P



0093260
Colonzl Thomas Magness IV (FWS-5D-08B0023/08F0016R001)
Publicadon, no, 9, Davis, California.

... Holand, R F. and S. Jain. 1877. Vemal pools. In: M. G. Bar rbour and J. Major (2&s.)
Terrestrial Vegetation of Caiifornia. John Wiley and Sons, Néw York )

Holland, R. F. and S. Jain. 1988. Vemal pools, In Barbour, M.G. and Major, J. (eds). Terrestrial
Vegetarion of California. California Native Plant Socnsw Special Publication No. 9: 515-

531. Sacramento.

Holtz, Janzsne. 2003. A life History Study of the San Diego Fairy Shrimp (B—ancnmccca
sandiegonensis), Master's thesis, Umv:rsxfy of $an Disgo.

Jennersten, Ola. 1998, Pollination in Dianthus delroides (Carvophyllaceaz): Effscts of habitat
fragmentarion on visitation and s=ed szt. Conszrvation Biology 2(4): 359 - 366.

Jones and Stokes Associates. 1987, Sliding 1oward extinction: the state of Catifornia’s natural
heritage, 1987. Commissioned by The California Natural Conservancy at the request of
the California Senaie Commitize on Natura! Resources and Wildlife, Chapter 3, pp. 5-47.

KZ A Environmenal. 1999. Final Implementation Report for Vernal Pool Restoration at the A4,
AAR AAQ and AATG Vemnal Podl Groups at Marine Corps Alr Station Miramar, Navy
Contract N68711 $7-M-8294. Prepared for MCAS Miramar and Southwes: Division,
Naval Facilities Engineering Command, San Diggo, CA. San Dizgo, CA. L

Kearns, C.A., D.W. Inouve, and N.M, Waser. 1998, Endnagered murulaisms: the conservation
of plani-pollinator interactions. Annual Review of Ecology and Systamarnics 20:83-112.

Keeler-Wolf, T., D .R. Elam, I\., Lewis, and S.A. Fiint. 1998, California vernal pool assessment.
Preliminary Report. California Department of Fish and Game. Wetlands Inventory and

Conservanon Unit, Sacramento, CA.
[wvswvyc //18/nttp://maphost.dig.ca. novfwﬂuanas/v&ass,ss- ept/ingex.him].

Frapu, G. L. [374. Foods of breeding pintails in North Dakota. Journal of Wﬂd[m i
Management 38(3):408417.

Leidy, R.A. and Z.G. White, 1998. Toward an scosystem approach 0 vernal pool compensation
and consesrvation, Pages 263-273. in C.W, Witham, E.T. Bauder, D. Belk, W.R. Ferren
Jr,, and R. Ornduff (Editors). Ecology; Conservation, and Management of Vernal Pool
Ecosystemns - Proceedings from a 1996 Conference, California Native Plant Sociery,

Sacramento, CA.



http://maphostdfg.ca.gov/wetlands/yp-assess-rept/index.htm

009261

Colonel Thomas Magness IV .(FWS-5D-08B0023/08F0016R001)

h
Lh

Leong, .M., R.P. Randolph, and R.W. Thorp. 1993, Observatons of the foraging patterns of
Andrean (Diandrens) blennospermaris Thorp {(Hymenoptera: Andrenidas). The Pan-
Paf‘mc Hmomolorrxst']](l) 71- 74

Mationi, R. and T.R. Longcore. 1997. the Los Angeles Coastal prairie: a vanished community.
Crossosoma 23(2): 71-102.

MCAS Miramar, 2006, Integrated Natural Rcsour es Managzment Plan (INRMP) for Marin=

ek

Corps Air Station Miramar, California

Natural Resource Consuliants, 2004, Buolovlca.l Resources Assessment of the Approximately
278-Acre Shaw-Lorenz Site Located in the Ciry of San Dizge, Counry of San Diego,

California.

Oberbaver, T.A. 1990. Areas of vegetation comumunities in San Disgo County, Deparument of
Pianning and Land Uss, County of San Disgo, California.

Prociar, V.W. 1964, Viabiliry of crustacean sggs recovered from ducks. Ecology 43: 656-658.

Recon. 2002. Draft Carme) Mountain Preserve and Del Mar Mesa Preserve Manzgement Plan.
Prepared for: Ciry of San Disgo. '

econ. 2007, Year Five Annual Report for Dennery Canyon Vernal Pool, Coastal Sage Scrub,
and Mule Fat Scrub Restoration and Praservation Plan, Section 404/Section 7 Mitigation
and Monitoring Plan for California Terraces and Otay Corporaie Center, U.S. Army
Corps of Enginears Fila No. 9520130 DZ. RECON NUMBER 2512X. Dated September

7. "OO?

Ripley, B.J., 1. Holtz, and M.A. Simovich. 2004. Cyst bank life-history mode! for a fairy shrump
from ephemeral ponds. Frashwater Biclogy 49: 221-231, :

Schaal, B.A, and W.]. Leverich. 1981. The demographic conssguences of two-
' stage nfc cycles: survivorship and the time of reproduction. American
Naruralisi 118(13135-138.

Simovich, M.A. and S. Hathaway. 1997. Diversified bet-hedging as a
reproductive strategy of some ephemeral poo! anostr acans (Branchiopoda).
Journal of Crustacean Biology 17(1): 38-44

Soulé, ML.E. 1986. Conservation Biglogy: The Science of Scarcity and Diversity. Sinausr and
Associates, Inc., Sunderland, Massachusetts, 584 pp. :

Southwest Center for Biolozical Diversity v. 1.S. Fish and W Jdufe Service, et al, No 98-CV




009262

Colonel Thomas Magness IV FWS-SD-08B0023/08F0016R001)

2234-B (TMA).

T:mulﬂton AR, 2nd D.A Levin. 1979. Evolut:onary conssquences of seed pools. :

‘lmerzcarz Narzraiist 1T4(25:232-249.

Thorp, R.W. 1990. Vernal pool flowers and host spacific beas. Pages 109-122 in: D.H. Tkeda
and R.A. Schlising (Editors). Varnal Pool Plants - Their Habitat and Biology. Smdies
from the Hsrbarium No. 8. California State University, Chica, CA. "

Thorp, R.W. and J.M. Leong. 1995 Native bee Dollmators of vernal pool planis. Fremontiz 23:
3.7,

" Thorp, R'W.and J. M. Leong. 1998. Spacialist Bez Pollinators of Showy Vema! Pool Flowers.
Pages 166-179. in C.W. Witham, E.T. Bauder, D. Belk, W.R. Farren Jr., and R, Omduf
(Editars). Ecology, Conservation, and Management of Vernal Pool Ecosysterns -
Proceedings from a 1996 Confe rence, California Native Plant Society, Sacramento, CA.

Tomsovie, P.J., and R.T. Macaller. 20042, Year | Maintenance zné Monitoring {or Vemal Pool

Restoration, Miramar Mounds National Natural Landmark, Marine Corps Air Station
Miramar, San Disgo, California. Prepared for MCAS Miramar and Southwest Division,
Naval Facilities Engingering Command, San Diego, CA. RECON Number 31908, San

Diego, CA.

. 2004b, Year 3 Maintenance-and Monitoring for Vernal Pool Restoration, Miramar
Mounds National Natural Landmask, Marine C Corps Air Station Miramar, San Disgo,
California. Prepared for-MCAS Miramar and Scuthwest Division, Naval Faciliues

- Engineering Command, San Diego, CA. RECON Number 3190E, San Dizgo, CA.

. 2003. Final Yedr 4 Maintenance and Monitoring for Vernal Pool Restoration, Miramar

Mounds National Natral Landmark, Marine Corps Air Station Miramar, San Diego,

Californiz. Preparzd for MCAS Miramar and Southwest Division, Naval Faciliuss

Enginzering Command, San Diego, CA. RECON Number 31908, San Dizsgo, CA.
U.S. Army Corps of Enginesrs (Corps). November 1997, Vernal Pool Plant Inm\,ator Specizss
List.

U.S. Fish and Wildlife Service. 1993, Status review of the proposed endangered San Diego fairy
sarimp (Branchinecia sandiegonensis). Unpublished report. Carisbad Field Office, -
Carlsbad, CA. March 14, 20pp

U.S. Fish and WildLife Service. 1996. Interim sirvey guidelines 1o permittees for recovery
permits under Section 10(a)(1)(A) of the Endangered Species Act for listed vernal pool
branchiopods.




009267 | '

Cofonel Thomas Magness IV (FWS-SD-08B0023/C8F0016R001)

. 1997, Deierminauon of endangerad stats for the San Diego

U.S. Fish and Wildlife Service
5'> iO‘)D._ﬂOQg

I&li‘} snnmp rsde*al RCELSL

U.S. Fish and Wildlife Service. 1997. Multiple Species Habitat Conservation Plan City of San
Diego Sub-area Permit, Associated NEPA documents, and Section 10 permit and section
7 bivlogical opinion. )

U.S. Fish and Wildlife Servica. 1998. Recovery plan for vernal pools of southern California.
U.S. Fish and Wildlife Service, Portiand, Cregoo. 113+pp.

2000. Final determination of critical habitat for the San Di=go

U.S. Fish and Wildiife Sarvice.
ederal Register 65: 63438-

fairy shrimp (Branchinecia sandiegonensrs) Final rule.
63456,

U.S. Fish and Wildlife Sarvice, 2004, Dreft RMOV::"\' Plan for Vernal Pool E osys&:ms of

California and Southern Oregon.  °

Venable, D. L. 1989, Modealing the vo}unonary ecology of seed banks. In M. A. ileck V. T.
Parker, and R. L. Simpson (eds), Ecology of Soll Seed Banks, pp. 67-87. Academic Press,
San Diego, California.
Wegsc heider, F. . 2003. 90-Day Lener Report of Dry-Season Vernal Pool Branchiopod
- Sampling a1 the Shaw/Lorenz Property, 1o San Diego County, California; Conducted
Under the Endangerad Species Act S=ction 10{A)}1)(z) Permit # T=-038716-0.

Zedier, P.H. and C. Black. 1992. Seeds dispersal Dy 2 generalist herbivors: Rabbits as dispersal
vectors in a semiarid Califprnia vernal pool landscape. American Midland Naturalist
{128)1:1-10.




