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Managed Competition Status

X Reviewed [ Initiated By Budget On6/18/08  Item No. 3

RECOMMENDATION TO:

Forward the Independent Budget Analyst's Report to the full City Council and include these additional requests:
1. OQutstanding issues to continue to be discussed with stakeholders and recommendations brought forward
~ to full City Council;
2. Methodology Auditor will use;
3. Direction to the City Attorney to provide legal analysis and draft Ordinance regarding access to
government records and right to Audit provisions; and

4. Analysis of County versus City's process regarding Right to First Refusal.

VOTED YEA: Atkins, Faulconer, Frye, Hueso, Madaffer
VOTED NAY:

NOT PRESENT:

CITY CLERK: Please reference the following reports on the City Council Docket:
REPORT TO THE CITY COUNCIL NO.

INDEPENDENT BUDGET ANALYST NO. 08-65

COUNCIL COMMITTEE CONSULTANT ANALYSIS NO.

OTHER:

Revised Aftachment 1 to IBA Report No. 08-65; Indépendent Budget Analyst's June 18, 2008, PowerPoint
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COUNCIL COMMITTEE CONSULTANT /772..@0,0&\
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THe CiTYy oF SaN DieGo

OFFICE OF THE INDEPENDENT BUDGET ANALYST REPORT

Date Issued: June 12, 2008 IBA Report Number: 08-65
Budget and Finance Committee Date: June 1§, 2008

item Number: 3

Update on Managed Competition Issues

OVERVIEW

On May 28, 2008, representatives from the Mayor’s Office, the Office of the Independent

Budget Analyst, Councilmember Atkins’ office, the labor organizations, and the Center

. for Policy Initiatives (CPI) met to discuss outstanding issues and concerns related to the

managed competition process.

FISCAL/POLICY DISCUSSION
The following highlights the key issues discussed.

lssue #1: Ciarification of IRB's Role Early in the Process :
The Municipal Code states that the pre-competition assessment will be transmitted to the
Managed Competition Independent Review Board (IRB) “for its consideration™. The role
of the IRB, as 1t relates to “for its consideration™ needs to be clearty defined.

Issue #2: Discussion of Accelerated Step for Identifying which Functions
Proceed to Competitive Procurement

A new step in the flow chart (that illustrates the managed competition process) has been
proposed that would decide earlier in the process which functions would proceed to the
pre-competition assessment (PCA). Discussion occurred on treating this similar to an
environmental review, in which there is an initial screening to consider the factors listed
in the Municipal Code, to determine whether to implement the BPR or proceed to PCA.
More in depth study would occur at the PCA if determined appropriate. Documentation
on this step needs to occur. Also, the communication of the results from the pre-
screening and PCA process needs to happen as soon as they are announced.

Office of Independent Budget Analyst
202 € Street, MS 34 = Sun Diego, CA 92101
Tel (419} 236-6555 Fox (419) 736-6556 &
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Issue #3: Proposed Council and_|[RB Review and Appraval of Preliminary
Statement of Work

The committee has previously discussed and taken action on the review and approval of
the Statement of Work (SOW) by Council. The Municipal Code states that when a
service is selected for pre-competition, a preliminary written SOW will be prepared
which will outline “service specifications” to be included in the SOW. The Mayor’s
Office plans to implement this requirement and 1s proposing IRB and Council review and
approval of the Preliminary SOW. The preliminary SOW needs to be defined and
included in the Guide.

Issue #4: Stafus of CP1 Issues

CPI raised five issues (See Attachment 1 for proposals) at the Budget and Finance
Committee on March 26, 2008 relative to Managed Competition. In response, on April
15, 2008, the Mayor's Office essentially agreed with four of the five CPI proposals (see
attachment 2). Additional discussion is still ongoing on incorporating these changes as
part of the implementation ordmancc and/or revisions to the Managed Competition
Guide.

Issue #5; Discussion of Pre-screening Proposals for 10% Savings Requirement
Discussed the desirability of including an initial screening step by the Purchasing

Ty rantar -
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Issue #6: Status of Pending BPR Ordinance Revisions
Discussed impact of possible revisions to the Proposed Amendments to the BPR
Ordinance as presented by the IBA (Report No. 08-25) and approved by the Budget and
Finance Committee on March 26, 2008. The Proposed Amendment for BPR
Implementation states “(c)ompleted BPR studies which show that.cost savings,
efficiencies and/or increased service levels can be achieved upon implementation, with
no budgetary increases, must be docketed for Council review to initiate implementation
within six months of study completion. Meet and confer requ‘ircments pre-competition
assessments and Council approval must be completed within this six month time period.
A function that is involved in an active managed competltlon procurement process is
exempt from this requirement.” Issues that have been raised:
¢ A specific time period for meet and confer to be completed should not be
identified.
e Completion of Pre-competition Assessment (PCA) in six-month period may not
be necessary with new accelerated decision step.

CONCLUSION

The meeting on May 28" enabled multiple stakeholders in the managed competition
process to discuss outstanding issues and undcrstand the various viewpoints of concern as
they relate io the process.

(Y]
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Additional work is needed to finalize outstanding issues and the following steps have
been identified to oceur in the next 4-6 weeks.
" o Development of recommendations by IBA and Mayor's Office on the issues
summarized above including changes to the Guide and/or Ordinances.
o Identification of impact on Proposed Amendments to BPR Ordinance as
developed by IBA and approved by the Budget and Finance Committee.
o Additional discussion of this topic at Budget and Finance Committee and/or City
Council.

4. Adi LT

Llisa Celaya S ‘ APPROVED; Andrea Tevlin
Fiscal & Policy Analyst : Independent Budget Analyst

Attachment 1. CPI’s Proposals for Managed Competition
Attachment 2: Mayor’s Response to CP1 Issues
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PROPOSALS FOR MANAGED COMPETITION

(1) HEALTHCARE - LOSS PREV ENTION

The Mayor and the City Council must ensure that the Managed Competition process does not result in workers
iosing health insurance, especially when private contractors get an unfair advantage in their bids by contributing
less towards health insurance for workers. The Charter requires the Managed Competition process to be
“protecting the public interest” {Charter §117(c)]. Public interest is not protected when the cost of health
insurance is transferred from the employer to the taxpayers. This proposal does not require contractors to
-provide health care benefits or increase their level of coverage. This proposal is similar to federal law, which
does not allow cost savings derived from health insurance coverage as the determining factor in evatuating
managed competition bids.

Amend the San Diego Mummpal Code Sec. 22.3713 to add-the following: -
(a) (5) the independent contractor does not receive an advantage for a bid proposal that would reduce costs by:
(A) not making an employer-sponsored health insurance plan available to the workers who are to be emploved
in the performance of that activity or function under the contract; or
(B offering to such workers an emplover-sponsored health benefits plan that requires the employer to
contribute less towards the premium or subscription share than the amount that is paid by the City.

" This provision does not require contractors to provide the'same health care as City emplovees, but is intended to
ensure that a contractor does not get'an unfair advantage in the contracting ont cost comparison that is based on
a reduced amount of health insurance coverage.

(2) SERVICE QUALITY PROTECTION
The Charter requires the managed competition process to “maintain service quality” [Charter §117(c)]. The
Mayor and City Council must ensure that all.activities within any function subjected to competition are
measured and incorporated-accurately into the Statemnent of Work. The Statement of Work (SOW) describes
the specifications of the contract. It specifies the minimum standards‘for service levels as well as the methods

of monitoring performance of the services. Service levels could be enumerated ‘eithér as desired outputs,
. performance levels or outcomes.

Amend the San Diego Municipal Code Sec. 22.3702 to add the following:

(a) ...This report will be transmitted to the Managed Comipetition Independent Review Board for its

consideration. As a strong safeguard to maintain service-guality, the City Council shall approve the Statement of
: Work ina Qublic hearing, prnor to issnance of any sohcxtatlon for services. ‘

3 AUDITOR APPROVAL OF COST TO TAXPAYERS

In order to ensure that services are dclivcrcd in the most economical way, resulting in the most savings for
taxpayers, the city’s auditor must review and approve the cost comparison data during the managed competition
process. This is similar to the County’s process. In addition, the proposal requires the City to use differential

costs in the activity-based cost analysis, as recommsnde,d by the Government Finance Officers Association
(GFOA)

Amend the San Dlego Municipal Code Sec. 22.3713 as follows:
(a) (4) ...In reviewing this factor, the Board will utilize a cost analysis, the purpose of which is to calculate the
costs that are saved and the costs that are generated by contracting the service. The cost analysis will be
approved by the Auditor and shafl utilize differential costs to show how each bid will chanee the eovernment’s
current cost. This analysis shall include transition costs, monitoring and enforcement costs, and shall ensure that
all unavoidable costs associated with an activity are captured,




(4)

(5)

(6)
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WORKER PROTECTION FOR DESPLACEH) EMPLGYEES

The current “Service Worker Retention” ordmancc was not designed to address unemployment’of city workers
as a result of privatization. It refers to *“service workers™ working for a “contractor”, and excludes persons
required to possess an occupational license or certificate.
Therefore, the following changes will need to be made to Chapter 2 Article 2 Division 28:
(i) All references to “service workers™ including the chapier title and definition of “service workers” need to be
changed to include all city employeses.
(ii) All references to “contractor” need to be changed to “service prowdcr
(iii) Adding the foliowing clause to Municipal Code
Section 22.2807 The impact of contracting on Citv emplovees will be: minimized by:
(a) Requiring Contractors. to the extent permitted by law and the particular circumstances of the service, to
give first preference in hiring to displaced City emplovees.
(b) Departments' use of attrition where contracting is anticipated by holdu;gpomtxons vacant or filling them
with temporary emplovees until a function.can be contracted.
. (c) Departments’ use of transfers or reassignment within the department or to another department.

RETAINING CORE CAPACITY

Increased reliance on a contractor may create a private monopoly. The inability of the phblic sector to be able to
bid on future projects thwarts healthy competition, and endangers the ability of the city to maintain service
quality in the case of contractor default, changed circumstances or changing market conditions.

Amend the San Diego Municipal Code Sec. 22.3702 to add the followmg -
(e) As part of the Pre-Competition Assessment. the Citv Manager shall consider the level n'F core capagities, if

M iblerd, LL

any, which should be maintained within the City to enable the City to compete for service delivtry in the future
or 1o provide the service in the event of a contractor default, changed circiumstances, or future non-comgetitiv

’ grogosals Measures fo rnamtam core capacities may include retaining a portion of the service.in-house and/or

Where City funds are invested in equipment, real
ropriate measures to ensure the ability to resume

operations in the case of default. changed circumstances or future non-cdmgetitiv'e proposals. .

mamtamm com arable skills i 1n other units of the City...

MOST EFFICIENT ORGANIZATION .

The Most Efficient Orgamzatlon means an organization whose performance exceeds that of comparable
providers, both public and private. Implementation may involve structural changes such as employee training,
capital investment, organizational mission development, and operational systems and take time to -
institutionalize, to realize long-term savings. These steps should be undertaken with full commitment from both
the employees and the effected stakeholders. The Secretary of Defense grants-additional five years to
organizations completing successful BPRs in order to achieve projected and planned efficiency savings.
(FY2004 National Defense Authorization ~ Public Law 108-136 SEC. 337)

Add the following clase to the BER Ordinance (O-19523)

Functions and degartmcnts@ommencing implementation of BPRs shall be granted five vears in which to
achieve projected efficiencies and improve the level of services. During this duration, the function or
department covered by the BPR shall not be required to undergo anv Pre~Comnetmon Assessment or public-

QI’IV&[S COITIQC[lUOIl
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Attachment 2

RESPONSE TO CPI ISSUES
APRIL 15,2008

Below, you will find a table that shows five issues and concerns relating to managed
competition that were raised by the Center for Policy Initatves (CPI) at the March 26, 2008
meeting of the City of San Diego’s Committee on Budget & Finance, together with the

City’s response to these issues and concerns.

T prcvcnt an * unfair bidding advantage
differences in the employer contributon to
employee heaith coverage should be excluded

from bid compansons.

Rcmovmg hca.lth care costs is consistent w1th r_hc use
of COMPARE {or 2 tailored version of COMPARE,
creating a similar software), as proposed by the City.

To make sure we get what we pay for, specific
service outcomes and performance measures
must be described and publicly debated before
contracts go to bid.

We believe that we should ensure that the City Council
and the public have an appreciation for—and the
opportunity to comment on—the specific services that
will be procured through managed competition and
the service standards for those services. The FY2009
proposed budget includes performance measures and
workload data for each Department within the City.

In addition, we have proposed to delineate service
speafications for Council review and comment.

The C1ty s auditor should review the cost
compatison data of bids being considered under
managed competition.

Agreed, The City Auditor will lead the cost evaluation
board.

Before the decision is made 1o put a ciry function
to bid, whether and how the city can retain the
core capacity 1o do the work should be evalnated.

This evaluation is part of the pre-competition
assessments.

Workers whose jobs are transferred toa
contractor through Managed Competton should
be retzined on the same job for 90 days and havc:
first rights to the job.

.result of managed competidon. The RIF proceedings

To commit to a 90-day transition period after
employees are alerted to their positons being
eliminated is not a significant change from the current
pracice. We havé committed to using the City's RIF
procedures to execute any lay-offs that occur as a

must be done in 2 disciplined manner and are notan
overnight exerase. These procedures allow City
workers to move into vacant positions and provide
City workers with tenure bumping rights. It is City
practice 1o hold vacancies open when a RIF is
expected to aliow employees to positions for transfers.

Although we will commit that employees have up to
90 days to find a position within the City or with
another employer should the need adse, if we execute
RIF proceedings and we are able to place employees in
alternate positions, we may want to do this in fewer
than 90 days. In no circumstance should 2 wansition
of up to 90 days result in employees receiving salaries
for rwo jobs simultaneously.
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Do It Right.

A Healthcare — Protect families. Level the playing fieid.

To prévent an unfair bidding advantage, differences in the employer contribution to employee hedith
coverage should be excluded from bid comparisons. This method is used in federal law.

Private contractors shouidn't win the right to take over city functions simply becduse they deny workers
and their families healthcare coverage. The Managed Competition process is required to protect the

public interest, and it cannot do so by stripping jobs of health coverage, thereby transferring the cost
of health insurance from the employer to the taxpoyers.

v Service jevels -- Protect guality services.

To ensure that current service levels are maintained, specific service outcomes and performance
measures must be described and publicly disciosed before contracts go to bid.

Past experience makes clear that contractors will do only what the coniract specifically states, Before
o Request for Proposuls or any bidding documents are published, the City Council shouid approve, in a

public hearing, o "Statement of Work" defining service levels for the function being bid. This process
is used by the San Diego County Board of Superwsors

independent auditor approval - Protect taxpayers.

-The City's independent auditor should review the cost comparison data of bids being considered under
.munoged competition, including odministrative costs such as enforcement and monitoring.

The City must ensure that the managed competition process actually saves taxpayers money, as
required in the Charter. Currently, there is no costing guide and no way to validate cost savings.
- The review should use methodology recommended by the Government Finance Officers Association,

v Retain core capacity ~ Protect healthy competition.

Before the decision is mode to put a city function out to bid, the City should evaluate whether und how
it can retain the core capacity to do the work.

Turning over @ service to a contractor could destroy the City's ability to perform city functions, fo bid
on future work, or to maintain services in case of contracter default or changing market condifions.

v Worker retention — Protect our workers. Protect service efficiency.

in the interest of service continvity as well as faimess, workers whose jobs are transferred to a

confroctor through Manoged Competition should be retained on the same job for 90 ‘days ond hove
first refusal rights to the job.

" The 90-day retention is provided now when a City contract changes hands between private
contraciors,















R |










nt process f

involvesa te










I 151
BPBIEY; REQUEST FOR COUNCIL ACTION " (Fon AUmToR'S USE Ony) 0728
- CITY OF SAN DIEGO

TO: 2. FROM [ORIGINATING DEPARTMENT): 3. DATE:
4. SUBJECT:
Amendments to the Managed Competition and Business Process Reengineering Ordinances
5. PRIMARY CONTACT {NAME, PHONE & MAIL STA,) ) €. SECONDARY CONTACT (NAME, PHONE & MAIL STA.} 7. CHECK BOX IF REPORT TO
, COUNGIL IS ATTACHED h]
Lisa Celaya, 619-236-5917, MS 3A Judy Stone, 619-236-6555, MS 3A .
- 8.COMPLETE FOR ACCOUNTING PURPOSES
FUND . . B, ADDITIONAL INFORMATION / ESTIMATED COST:
DEPT.
ORGANIZATION
OBJECT ACCOUNT
A JCB QRDER
C.J.P. NUMBER
AMOUNT l <
10. ROUTING AND APPROVALS
ROUTE APPROVING DATE ROUTE APPROVING DATE
{#) AUTHORITY P AF:'PRDVAL SIGNATURE SIGNED {#) AUTHORITY APPROVAL SiIGNATURE SIGNED
RECCER Y SV VY. oo
2 ‘ - s |coo
. A Fal "
3 10 | CITY ATTORNEY W // ) 7 07/05
4 |LIA'SON OFFICE 11 g;ﬂé‘mﬁ"& g ‘e&.(’\ } y /{_ / q
. \ [ ’
* GOTHET SOORD: COURCH. LIMSOR:
6 / COUNCIL
: PRESIDENT D SF?OB D CONSENT ADOPTION
7 T rEFER TO: COUNCIL DATE: 7 2 8
11. PREPARATION OF: - I RESOLUTION(S) B ORDINANCE(S) ] AGREEMENT(S) O DEEDS) =

1. Accept IBA Report 08-77, Action Items for Managed Competition and Business Process Reenginering,; and

2. Amend the Managed Competition Ordinance (O-19565) to identify that the Preliminary Statement of Work will be
transmitted to the Independent Review Board for informational purposes; that City Counci] must approve the

" Preliminary Statement of Work; and that the Mayor’s Office must certify that the Statement of Work in the bid

solitication does not deviate from the Preliminary Statement of Work. _

3. Amend the Business Process Reengineering Ordinance (0-19523) to require timely implementation of BPRs that
demonstrate cost savings, efficiencies or service level enhancements with no budgetary increases and streamlined
docketing of completed BPRs for City Council review and approval,

11A, STAFF RECOMMENDATICONS: .
Introduce the Ordinances.

12. SPECIAL CONDITIONS:

COUNCIL DISTRICT(S): All
COMMUNITY AREA(S): Al _
ENVIRONMENTAL IMPACT: This activity is not a project and exempt from CEQA pursuant to State CEQA
Guidelines Section 15060(c)(3).
HOUSING IMPACT: N/A
OTHER ISSUES: : . N/A
Ch-1472

MSWORD2003 {REV.3-1-2006)
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UuJu3s REQUEST FOR'COUNCIL ACTION " [FOR AUDITOR'S USE ONLY
. CITY OF SAN DIEGD

TO: 2. FROM (ORIGINATING DEPARTMENT): 3. DATE:
CITY ATTORNEY independent Budget Analyst 7/16/2008
4. SUBJECT:
Amendments to the Managed Competition and Business Process Reengineering Ordinances
5. PRIMARY CONTACT (NAME, PHONE & MALL STA.) 6. SECONDARY CONTACT (NAME, PHONE & MAIL STA.) 7. CHECK BOX IF REFORT TO

. . COUNCIL IS ATTACHED
Lisa Celaya, 619-236-5917, MS 3A Judy Stone, 619-236-6555, MS 3A

8.COMPLETE FOR ACCOUNTING PURPOSES
FUND 9. ADDITIONAL INFORMATION / ESTIMATED COST:
DEPT.
ORGANIZATION
OBJECT ACCOUNT
JOB ORDER -
C.L.P, NUMBER
AMOUNT
10. ROUTING AND APPROVALS

ROUTE APPROVING DATE ROUTE APFROVING DATE

(" AUTHORITY a A}:PROVAL SIGNATURE SIGNED # AUTHORITY APPROVAL SIGNATURE SIGNED

ORIGINATING y
' |OEPARTMENT MM 8 |DEPUTY CHIEF
ARTM ! | M A
2 9 Coo
3 10 CITY ATTORNEY
) i ] " r i 2

¢ |umsonorrrce o |oeneee AUt L D /Ie [a

s ’ DOCKET COORD: CDU;IC[L LIAISON: ’ /

3 / COUNCIL

JSounci [ spop O consent - ADOPTION

7 o [ reFer TO: COUNCIL DATE: 7 J & [Og

. PREPARATION OF: - [0 RESOLUTION(S) J ORDINANCE(S) ] AGREEMENT(S) [ bEED(S)

1. Accept IBA Report 08-77, Action Items for Managed Competition and Business Process Reenginering; and

2. Amend the Managed Competition Ordinance (O-19565) to identify that the Preliminary Statement of Work will be
transmitted to the Independent Review Board for informational purposes; that City Council must approve the
Preliminary Statement of Work; and that the Mayor’s Office must certify that the Statement of Work in the bid
solitication does not deviate from the Preliminary Statement of Work.

3. Amend the Business Process Reengineering Ordinance (O-19523) to require timely implementation of BPRs that
demonstrate cost savings, efficiencies or service level enhancements with no budgetary increases and streamlined
docketing of completed BPRs for City Council review and approval.

11A. STAFF RECOMMENDATIONS:
Introduce the Ordinances.

12, SPECIAL CONDITIONS:

COUNCIL DISTRICT(S): All

COMMUNITY AREA(S): All

ENVIRONMENTAL IMPACT: This activity is not a project and exempt from CEQA pursuant to State CEQA
: Guidelines Section 15060(c)(3).

HOUSING IMPACT: N/A

OTHER ISSUES: - - N/A .

CM-1472 MSWORD2003 (REV.3-1-2006)
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EXECUTIVE SUMMARY SHEET

CITY OF SAN DIEGO

DATE ISSUED: REPORT NO:

ATTENTION: City Council

ORIGINATING DEPARTMENT Independent Budget Analyst

SUBJECT: Amendments to the Business Process Reengineering and
Managed Competition Ordinances

COUNCIL DISTRICT(S): ALL

CONTACT/PHONE NUMBER: Lisa Celaya/619-236-5917

REQUESTED ACTION: 1) Accept IBA Report 08-77, Action Items for Managed
Competition and Business Process Reenginering; 2) Amend the Managed Competition
Ordinance (O-19565) to identify that the Preliminary Statement of Work will be transmitted to
the Independent Review Board for informational purposes; that City Council must approve the
Preliminary Statement of Work; and that the Mayor’s Office must certify that the Statement of
Work in the bid solitication does not deviate from the Preliminary Statement of Work; 3)
Amend the Business Process Reengineering Ordinance (O-19523) to require timely
implementation of BPRs that demonstrate cost savings, efficiencies or service level
enhancements with no budgetary increases and streamlined docketing of comnleted BPRs for
City Council review and approvale

- - -

STAFF RECOMMENDATION: Introduce the Ordinances.

EXECUTIVE SUMMARY: The Office of the Independent Budget Analyst has facilitated
dual discussions on the City’s Business Process Reengineering and Managed Competition
processes. Our goal has been and continues to be to clarify issues and preserve Council’s policy
. role in both processes. IBA Report 08-77 summarizes these discussions and identifies action
items for Council Consideration on the following topics:
o Clarification of the Managed Competition Independent Review Board (MCIRB)
Role Early in the Process.
* An Accelerated Step of Identifying which Functions Proceed to Competitive
Procurement.
o The Review and Approval of Preliminary Statement of Works by the City
Council.
e Center for Policy Initiatives (CPI) proposals on Healthcare, Service Levels,
Independent Auditor Approval, Retaining Core Capacity, and Worker Retention.
¢ Timely Implementation of BPRs.

FISCAL CONSIDERATIONS:  None with this action.

PREVIOUS COUNCIL and/or COMMITTEE ACTION: On March 26, 2008, the Budget &
Finance Committee voted unanimously to adopt-and support the IBA’s recommendations to
amend the BPR Ordinance as identified.in IBA Report 08-25 and refer to the full City Council.

b
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On June 18, 2008, the Budget & Finance Committee voted unanimously to support and forward
IBA Report 08-65 which provided an earlier update on our discussions to the full City Council.

COMMUNITY PARTICIPATION AND PUBLIC OUTREACH EFFORTS: N/A

KEY STAKEHOLDERS AND PROJECTED IMPACTS: Discussions with stakeholders
included representatives from the Mayor’s Office, Councilmember Atkins’ office, City

Attorney’s Office, labor, Center for Policy Initiatives (CPI), the Managed Competition
Independent Review Board (MCIRB) and the Office of the Independent Budget Analyst.

Lisa Celaya Andrea Tevlin
Fiscal & Policy Analyst Independent Budget Analyst
Y3 09310 Hys
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OFFICE OF THE INDEPENDENT BUDGET ANALYST REPORT

Date Issued: July 16, 2008 | IBA Report Number: 08-77

Action Items for Managed Competition
and Business Process Reengineering

OVERVIEW

" The Office of the Independent Budget Analyst has facilitated dual discussions on the
City’s Business Process Reengineering and Managed Competition processes. Our goal
has been and continues to be to clarify issues and preserve Council’s policy role in both
processes. ‘

In IBA Report 08-25, Recommendations for Timely Implementation of Business Process
Reengineering (BPR) and Provision of BPR Service Level Information to City Council,
our office recommended three revisions to the BPR Ordinance. On March 26, 2008, the
Budget and Finance Committee voted to adopt and support the recommendations and -
refer this item to the full City Council.

Also, at the March 26, 2008 Budget and Finance Committee meeting, the Center for
Policy Initiatives (CPI) proposed five recommendations in their report Managed
Competition Do It Right. The recommendations covered the following:
» Healthcare
Service Levels :
Independent Auditor Approval
Retain Core Capacity
Worker Retention

To address concerns regarding the proposed revisions to the BPR Ordinance, the
issues/recommendations raised by CPI, and other questions on managed competition, our
office facilitated meetings with various stakeholders, including representatives from the
Mayor’s Office, Counciimember Atkins’ office, City Attorney’s Office, Labor, CPI, and
the Managed Competition Independent Review Board (MCIRB). Our initial progress on

Office of Independent Budget Analyst
202  Street, MS 3A # San Diego, CA 92101
Tel (619) 2366555 Fux (419) 236-4556
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these discussions was summarized to the Budget and Finance Committee on June 18,
2008, in IBA Report 08-65 (Attachment A). : :

As directed by the Budget and Finance Committee, this report expands on our previous
report by providing specific action items for Council consideration and discussing other
issues that we recommend be addressed administratively.

FISCAL/POLICY DISCUSSION

Clarification of MCIRB’s Role Early in the Process

Municipal Code Section 22.3702 states the following:
If the City Manager intends to submit a City service to Managed Competition, the
City Manager will then prepare a preliminary written Statement of Work for that
particular City service, and will prepare a report setting forth the rationale for
putting a City service into Managed Competition. This report will be transmitted
to the Managed Competition Independent Review Board for its consideration.

It was discovered that stakeholders held varying viewpoints of what “for its
consideration” meant and what the role of the Managed Competition Independent Review
Board (MCIRB}) is at this point in the process. It is the consensus view that the core role
of the MCIRR is to make recommendations to the Mavor on whether a service shonld be
awarded to city employees or an independent contractor. If the role of the MCIRB was
expanded to include consideration of the preliminary Statement of Work (i.e. reviewing
and approving) there is concern about the need for additional expertise and time

involvement by the MCIRB.

To address this 1ssue and to reflect what is believed to have been the on'gﬁla.l intent, the
stakeholders reached consensus that the meaning of “for its consideration™ is “for
informational purposes.” It is our recommendation that the Municipal Code be edited to _
reflect this. Also, it is further recommended that the Managed Competition Guide
(Guide) be updated to include this clarification.

Review and Approval of the Preliminary Statement of Work by Coungil

The Budget and Finance Committee had previously discussed and taken action on the
review and approval of the Statement of Work (SOW) by Council. The Municipal Code
states that when a service is selected for pre-competition, a preliminary written SOW will
be prepared which will outline “service specifications” to be included in the SOW. To
.implement this requirement, the option of having the MCIRB review and approve the
preliminary SOW was considered. However, as discussed above, it is now proposed that
the preliminary SOW will be given to the MCIRB for informational purposes only. Itis
further proposed that the Council review and approve the preliminary Statement of
Works, consistent with their policy role. The preliminary SOW will define service levels
and serve as the foundation for the Reqguest for Proposal’s Statement of Work. In order
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for Council to be assured that there are no changes in the service specifications, we
recommend that the Mayor’s Office certify that the SOW as detailed in the Request for
Proposal (RFP) is consistent with the preliminary SOW as approved by Council. It is our
recommendation that Council review and approval of the preliminary Statement of Work
be codified into Municipal Code Section 22.3702 and that the Guide be updated to clearly
define the content of the Preliminary SOW.

It is anticipated that in the near future, preliminary SOWs for Dead Animal Removal,
Container Services, and Street Sweeping will be docketed for Council review and -
approval, consistent with this proposal.

Accelerated Step for Identifying which Functions Proceed to Competitive
Procurement
Previously, upon completion of its BPR, a function would be
evaluated through a full pre-competition assessment (PCA) to
determine if the function was eligible and appropriate to proceed on
to a competitive procurement. The Mayor’s Office has proposed
and initiated a pre-PCA step (depicted fo the right) in
which a decision can be made expeditiously on
whether or not to proceed immediately to
competition. This was exemplified in the
handling of the Facilities Maintenance BPR. It
“was determined, prior to performing a full pre- =
competition assessment, that it was not practical to proceed to
competition due to the lack of a comprehensive facilities inventory
and condition assessment. It is recommended that this step, and the
criteria for the decision, be documented in the Guide.

Center for Policy Initiatives (CPI) Proposals ' ‘
As mentioned earlier in this report, at the March 26, 2008 Budget and Finance Committee
CPI raised the following five issues relative to Managed Competition:

e Healthcare: “To prevent an unfair bidding advantage, differences in the employer
contribution to employee health covered-should be excluded from bid
comparison.”

There 1s agreement by all parties that health care costs will be excluded from
consideration. It is recommended that this be specified in the Guide.

o Service Levels: “To make sure we get what we pay for, specific service outcomes
and performance measures must be described and publicly debated before
contracts go to bid.”
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As described in the previous section, it is proposed that the City Council approve
the preliminary SOW that includes information on service specifications. These
specifications will serve as the foundation for the RFP Statement of Work. |

Indepcndcnt Auditor Approval: “The City Auditor should review the accuracy of
cost companson data of bids being considered under managed competition.”

The City Auditor agrees that this is an appropriate step in the process but has
indicated he does not have sufficient resources available to fully address this
activity, He has indicated for FY 2009 that he will be able to conduct the cost
accuracy review for the Solid Waste Collection Services bid proposals only and
will be proposing this be incorporated into his FY 2009 Audit Work Plan. Solid

- Waste Collections is the most significant procurement process that will take place

next year. Cost accuracy reviews associated with the procurement processes for
street sweeping, container services, Miramar greenery operations, and dead
animal removal will need to be conducted by Financial Management or the IBA.
For procurements planned for in FY 2010, it is recommended that the Auditor

_ identify the resources necessary to address this work based on his experience with

Solid Waste Collections and consider incorporating it into this FY 2010 work
plan.

Also, the cost methodology that will be used to evaluate bids needs to be fully
detailed and documented. It is our understanding that the cost methodology guide
is currently in process and we recommend, upon its completion, that the gulde be
reviewed at a future Budget and Finance Committee meeting.

Retaining Core Capacity: “Before the decision is made to put a city function to
bid, whether and how the City can retain the core capacity to do the work should -

be evaluated.”

This is alreddy included in the managed competition ordinance and is being
implemented. It is recommended that examples of how the City will address core

ccapacity be included in the Guide.

Worker Retention: “Workers whose jobs are transferred to a contractor through
Managed Competition should be retained on the same job for 90 days and have
first refusal rights to the job.”

The Mayor’s Office has committed to utilizing the City’s Reduction-in-Force
(RIF) procedures to execute any lay-offs as a result of managed competition; this
includes transferring impacted positions to other vacant positions in the City.
However, they have not yet committed to requiring first rights of refusal.
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In comparison, the County Board of Supervisors has adopted a policy to minimize
the impact of contracting on County employees by “requiring contractors, to the
extent permitted by law and the particular circumstances of the service, to give
first preference in hiring to displaced County employees.” The Mayor’s Office
proposes to encourage vendors to give City employees the right of first refusal.

The Council could consider adopting a similar policy or language that could be
added in the RFP/contract enabling City employees the first right of refusal. In an
example from the City of Phoenix, the following language is included in the
contract addressing displaced City employees:
“The Contractor recognizes that as a dirvect result of this Agreement, certain City
emplovees job positions may be eliminated. Therefore, as-pariial consideration to the
City for entering into this Agreement with the Contractor, the Contractor agrees to offer
employment to such displaced employees (o fill any comparable position that becomes
available as a vesult of this Agreement. It is understood that such displaced City
employees would be required to meet.the Contractor’s minimum qualification
requirements which are normally specified by the Contractor in order for such displaced
City employees to be offered a position.”

Proposed Amendments to the Business Process Reengineering Ordinance
On March 26, 2008, the Budget and Finance Committee approved the IBA proposed
recommendations to amend the Business Process Reengineering Ordinance (0-19523) to

————Y TR

service level enhancements with no budgetary increases; B) timely reporting to the City
Council of service levels identified in BPR studies involved in an active management
competition procurement process; and C) streamlined docketing of completed BPRs for
City Council review and approval (detailed in IBA Report 08-25, see Attachment B).

Based on discussions with stakeholders and recommendations summarized in this report,
revisions to the proposed amendments for the BPR Ordinance are necessary: ‘

o The original proposal for timely implementation (Recommendation A) included
the identification of a six-month time period to complete meet and confer on a
function’s BPR recommendations. It is a violation of collective bargaining to
identify a specific time frame.

s The original proposal for timely implementation (Recommendation A) also
identified the requirement that the pre-competition assessment (PCA) be
completed in that same six-month period. However, with the addition of the
accelerated step for identifying which functions proceed to competitive
procurement (previously outlined), this requirement is not necessary.

o The IBA originally proposed the timely reporting of service levels identified in
BPR studies to City Council (Recommendation B); however, given the
new/clarified steps in the process (accelerated step for identifying which functions
proceed to competitive procurement and the review and approval of the
preliminary SOW by City Council) and improved communications, including the
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distribution of summary reports and updates by the Mayor s Office, the IBA now
proposes to delete Recommendation B.

The IBA recommends adoption of the proposed revised amendments (identified above) to
the-BPR Ordinance as detailed in IBA Report 08-25 and summarized below:
¢ Completed BPR studies that show cost savings, efficiencies and/or increased
service levels can be achieved upon implementation, with no budgetary
increases, must be docketed for Council review to initiate implementation within
six months of study completion or completion of meet and confer, whichever is
longer.
o BPR studies be docketed for Council approval directly, reflecting the current
process.

Use of Consultants in the Managed Competition Process
In conjunction with the discussions on managed competition and BPR as summanzed
above, the IBA was also requested to do additional research on the use of consultants by
other municipalities who are involved in managed competition. In our research, the use
of consultants varies by municipality. In Indianapolis, a consultant was utilized to
develop an activity-based costing model that compared the costs of in-house services to
those provided by private firm. In Charlotte, a consultant was hired to perform in two
capacities, a) one section helped develop the bid for the employees and assisted in the
evaluation of the costs to perform the service and b) the other helped write the City’s
Request for Proposal (RFP) and conducted the scope of work. In the early years of
managed competition in Phoenix, assistance was needed in cost accounting, however
_-much of the expertise has now been cultivated within departments. The need for
consultants can be triggered by a municipality’s lack of experience in cost analysis and
cost accounting, the inability for the municipality to be totally acquainted with new
technologies or state-of-the art service delivery strategies, or the complexity of the
function being considered for competitive procurement.

CONCLUSION

These discussions enabled multiple stakeholders in the managed competition process to
discuss outstanding issues and understand the various viewpoints of concern as they
relate to the process. The IBA would like to thank al] stakeholders for their participation
and assistance.

The following table summarizes the action items that are outlined in this report:
Amend Update
Summary of Action ltems Code/ M.C. Other
Ordinance Guide

Clarification of MCIRB’s Role Early in the
| Process X X
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Amend Update

Summary of Action Items ' Code/ M.C. Other
Ordinance Guide

Accelerated Step of Identifying which
Functions Proceed to Competitive '
Procurement
Review/Approval of Preliminary SOW by
Council X
CPI Proposals:
Healthcare
Service Levels X
Independent Auditor Approval
Retaining Core Capacity
Worker Retention X
Timely Implementation of BPRs X

Incorporate into Audit Work Plan
? Possible Council Policy

AMLZ;& o Ao Tl

T¥ca Celars APPROVED: Andres Tavlin

e 7
Fiscal & Policy Aﬁa{)yst Independent Budget Analyst

P
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Attachment A: IBA Report 08-65, Update on Manézged Competition Issues

Attachment B: IBA Report 08-25, Recommendations for Timely Implementation of
Business Process Reengineering (BPR) and Provision of BPR Service
Level Information to City Council
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Attachment A

OFFICE OF THE INDEPENDENT BUDGET ANALYST REPORT

Date issued: June 12, 2008 IBA Report Number: 08-65
Budget and Finance Committee Date: June 18, 2008

Item Number: 3

Update on Managed Com'petition Issues
OVERVIEW

On May 28, 2008, representatives from the Mayor’s Office, the Office of the Independent
Budget Analyst, Councilmember Atkins® office, the labor organizations, and the Center
for Policy Initiatives (CPI) met to discuss outstanding issues and concerns related to the
managed competition process.

FISCAL/POLICY DISCUSSION

The following highlights the key issues discussed.

Issue #1: Clarification of IRB’s Role Early in the Process

The Municipal Code states that the pre-competition assessment will be transmitted to the
Managed Competition Independent Review Board (IRB) “for its consideration”. The role
of the IRB, as it relates to “for its consideration™ needs to be clearly defined.

Issue #2: Discussion of Accelerated Step for Identifving which Functions
Proceed to Competitive Procurement :

A new step in the flow chart (that illustrates the managed competition process) has been
proposed that would decide earlier in the process which functions would proceed to the
pre-competition assessment (PCA). Discussion occurred on treating this similar to an
environmental review, in which there is an initial screening to consider the factors listed
in the Municipal Code, to determine whether to implement the BPR or proceed to PCA.
More in depth study would occur at the PCA if determined appropriate. Documentation
on this step needs to occur. Also, the communication of the results from the pre-
screening and PCA process needs to happen as soon as they are announced.
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Issue #3: Proposed Council and IRB Review and Approval of Preliminary
Statement of Work

The committee has previously discussed and taken action on the review and approval of
the Statement of Work (SOW) by Council. The Municipal Code states that when a
service is selected for pre-competition, a preliminary written SOW will be prepared
which will outline “service specifications” to be included in the SOW. The Mayor’s
Office plans to implement this requirement and is proposing IRB and Council review and
approval of the Preliminary SOW. The preliminary SOW needs to be defined and
included in the Guide.

Issue #4: Status of CPI Issues

CPI raised five issues (See Attachment 1 for proposals) at the Budget and Finance
Committee on March 26, 2008 relative to Managed Competition. In response, on April
15, 2008, the Mayor’s Office essentially agreed with four of the five CPI proposals (see
attachment 2). Additional discussion is still ongoing on incorporating these changes as
part of the implementation ordinance and/or revisions to the Managed Competition
Guide.

Issue #5: Discussion of Pre-screening Proposais for 10% Savings Requirement
Discussed the desirability of including an initial screening step by the Purchasing
Director on bhids received to determine if the hids meet or exceed the cost savings of 10%.

Issue #6: Status of Pending BPR Ordinance Revisions
Discussed impact of possible revisions to the Proposed Amendments to the BPR
Ordinance as presented by the IBA (Report No. 08-25) and approved by the Budget and
Finance Committee on March 26, 2008. The Proposed Amendment for BPR
Implementation states “(c)ompleted BPR studies which show that cost savings,
efficiencies and/or increased service levels can be achieved upon implementation, with
no budgetary increases; must be docketed for Council review to initiate implementation
within six months of study compietion. Meet and confer requirements, pre-competition
assessments and Council approval must be completed within this six month time period.
A function that is involved.in an active managed competition procurement process is
exempt from this requirement.” Issues that have been raised:
e A specific time period for meet and confer to be completed should not be
identified.
¢ Completion of Pre-competition Assessment (PCA) in six-month period may not
be necessary with new accelerated decision step.

CONCLUSION

The meeting on May 28" enabled multiple stakeholders in the managed competition
process to discuss outstanding issues and understand the various viewpoints of concern as
they relate to the process.
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Additional work is needed to finalize outstanding issues and the following steps have
been identified to occur in the next 4-6 weeks. |
o Development of recommendations by IBA and Mayor’s Office on the issues
summarized above including changes to the Guide and/or Ordinances.
o Identification of impact on Proposed Amendments to BPR Ordinance as
developed by IBA and approved by the Budget and Finance Committee.
o Additional discussion of this topic at Budget and Finance Committee and/or City

‘Council.
[SIGNED] ‘ [SIGNED]
Lisa Celaya APPROVED: Andrea Tevlin
Fiscal & Policy Analyst Independent Budget Analyst

Attachment 1: CPI’s Proposals for Managed Competition
Attachment 2: Mayor’s Response to CPI Issues
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- - ‘Managed Competition '

Do It Right.

@ Healthcgre. — Protect families. Level the plaving field.

To prevent an unfair bidding advantage, differences in the employer contribution to employee heaith
coverage should be excluded from bid comparisons, This method Is used in federal law.

Private contractors shouldn't win the right to take over city functions simply because they deny workers
and their families healthcare coverage. The Managed Competition process is required to protect the

public interest, and 1t cannot do so by stripping jobs of health coverage, thereby transferring the cost
of health insurance from the employer to the taxpayers,

Service ievels - Protect guality services.

To ensure that current service levels are mointained, specific service outcomes and performance
measures must be described ond publicly disclosed before contracts go to bid.

Past experience makes clear that contractors will do only what the contract specifically states, Before
a Request for Proposals or any bidding documents are published, the City Council should approve, in a
public hearing, o "Statement of Work" defining service levels for the function being bid. This process
is used by the San Diego County Board of Supervisors. '

independent auditor approval -- Protect taxpayers.

The City's independent auditer should review the cost comparison data of bids being considered under
.manoged competition, including administrative costs such as enforcement and monitoring.

The City must ensure that the managed competition process actually saves taxpayers money, as
required in the Charter. Currently, there Is no costing guitle and no waoy to validate cost savings.
The l_'eview shouid use mefhodclogy recommended by the Government Finance Officers Association.

. Retam core capacity - Protect healthy competition.

Before the decision is made to put a city function out to bid, the City should evaluate whether cmd how
it can retain the core capacity to do the work.

Turning over a service to o contractor could destroy the City's ability to perform city functions, to bid
‘on future work, or to maintain services in case of contractor default or changing market conditions.

! Worker retention — Protect our workers. Protect service efficiency.
In the interest of service continuity as well as fairness, workers whase johs are transferred to o

contracior through Managed Competition should be retained on the same job for 90 -days and have
first refusaf rights to the job.

The ?0-day retention is provided now when a City contract changes hands between private
contractors.,
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Attachment 2

RESPONSE TO CPI ISSUES
APRIL 15,2008

Below, you will find a table that shows five issues and concerns relating to managed
compettion that were raised by the Center for Policy Inidatives (CPI) at the March 26, 2008
meeting of the City of San Diego’s Committee on Budget & Finance, together with the

City's response to these issues and concerns.

G RT RECONMMENDATIONS Bl s,

A s X

To prevent an unfair bidding advantage,
differences in the employer contribution to
employee health coverage should be excluded
frorm bid comparisons.

Removing hesltﬁ care costs 15 consistent with the use
of COMPARE (or a tailored version of COMPARE,
creating a similar sofrware), as proposed by the Ciry.

To make sure we get what we pay for, specific
service putcomes and performance measures
must be described and publicly debated before
contracts go to bid.

We believe that we should ensure that the Ciry Council
and the public have an appreciation for—and the
opportunity to comment on—the specific services that
will be procured through managed competition and
the service standards for those services. The FY2009
proposed budget includes perfortnance measures and

.workload dam for each Department within the City.

In addition, we have proposed to delineate service
specifications for Council review and comment.

The City’s auditor should review the cost
comparison data of bids being considered under
managed competition,

Apreed. The City Anditor will lead the cost evaluarion

board. o

Before the decision is made to put a city funcrion
to bid, whether and how the city can retain the
core ¢capacity to do the work should be evaluated.

This evaluaton is part of the pre-competition
assessments.

Workers whose jobs are ransferred to a
contractor through Managed Competition should
be retained on the same job for 90 days and have
first rights to the job.

To commit to 4 90-day transiton penod after
empioyees are alerted 1o their positions being
eliminated is not a significant change from the current
practice. We have commirted to using the City's RIF
procedures to execute any lay-offs that occur as a
result of managed competition. The RIF proceedings
must be done in 2 disciplined mannes and are not an
overnight exercise. These procedures allow Ciry
wotkers to move into vacant positions and provide
City workers with temare bumping rights. Itis Ciry
practice to hold vacancies open when 2 RIF is
expected 1o allow employees to positions for transfers.

Although we will commit that eroployees have up to
90 days to find a position within the City or with
another employer should the need arise, if we execute
RIF proceedings and we are able to piace employees in
alternate positions, we may want to do this in fewer
than 90 days. In no circumstance should a transidon .
of up to 90 days result in employees recetving salaries
for two jobs simultaneously.
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Attachment B

OFFICE OF THE INDEPENDENT BUDGET ANALYST REPORT

Date Issued: March 18, 2008 IBA Report Number; 08-25
Budget and Finance Committee Agenda Date; March 26, 2008

Item Number: 3

Recommendations for Timely
Implementation of Business Process
Reengineering (BPR) and Provision
of BPR Service Level Information to
City Council

OVERVIEW

Implementation of BPR studies that have been completed over the past year are caught in
a morass of process issues related to managed competition, including pre-competition
assessments and concerns about procurement sensitive information, as well-as the meet-
and confer processes. .City Council review of BPR results has also been significantly
delayed pending resolution of one or more of these issues. This report proposes
recommendations that address the following:

» Timely implementation of BPR findings that demonstrate cost savings,
efficiencies or service level enhancements can be achieved with no budgetary
increases.

» Timely reporting to Council of service levels identified in BPR studies for
functions involved in an active managed competition procurement process.

» Streamlined docketing of completed BPR’s for Council review and approval.
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POLICY/FISCAL DISCUSSION

Of the 26 BPR studies that have been completed over the past two years, seven studies
have been fully implemented. All seven BPR’s were completed early on in the program
and the functions were not considered for managed competition. All items were docketed
timely and the City Council approved all seven BPR’s for implementation. No BPR’s
have been brought forward to Council since last July although 17 new studies have been
completed. Delays in the BPR process started occurring last year when the BPR process
and the managed competition process were linked together.

Rather than docketing completed BPR studies for Council review and implementation,
the majority were announced for pre-competition assessment — the process which
determines what activities will go on to managed competition. Sixteen were announced
on November 16, 2007 and an additional ten were announced on February 5, 2008. The
assessment is taking longer than envisioned and months have passed between study
completion and assessment results.

BPR implementation has not taken place for the following functions due to pre-
competition assessment, meet and confer schedules or both:

Department/Function Date Study Completed
Facilities ' November 06
Environmentai Services- Collections January 07

GSD- Streets March 07

GSD- Publishing Services ‘ May 07

Development Services : May 07

Libraries November (7

Custodial Services ' February 08

Park Maintenance February 08

Reservoir Recreation February 08

Police and Fire-Rescue BPR’s, whose activities are exempt from managed competition,
were also completed in February 2008 but have not yet been docketed for Council review
or implemented.

Since BPR studies can demonstrate that cost savings,

.. ) ) Knowing that cost savings
efficiencies and/or service level enhancements can be achieved & g5

efficiencies and/or service [

ith no inc ti imple i o
W budgetary increases, timely implementation enhancements can be

achieved makes timely

implementation of BPR’s 1
particularly important i
given the fiscal challenges ?}
facing the City. g

is key. These improvements are often found to be possible
through streamlining of existing processes, restructuring the
organization and/or eliminating duplication in the organization.
It can take several months to fully implement these changes
and achieve cost savings and improvements, so implementation
needs to occur as soon as possible. Knowing that cost savings,
efficiencies and/or service enhancements can be achieved

2
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makes timely implementation of BPR’s particularly important given the fiscal challenges
facing the City. While there is an informal policy that all BPR results will move to
implementation no later than one year from the date of completion of the study, this has
not been adhered to in order to allow for meet and confer and pre-competition
assessments to take place.

Timely reporting to Council of service levels in BPR reports, for functions involved-in

the managed competition procurement process, is an issue as well. If BPR studies show

that service level enhancements are possible, the Council should be apprised of this upon

completion of the study. Currently, this information is being withheld as procurement

sensitive to safeguard the City employee bid. We believe that service level information,

not typically considered procurement sensitive, can be carved out for Council and public
* - information without impairing the City employee bid.

In addition to providing insight for budget deliberations and decisions, this service level
information is needed by the Council to fulfill their obligation under Proposition C
(Managed Competition) to ensure that service quality is maintained. The service levels
identified in the BPR’s will form the basis of the Statement of Work in the Request for
Proposal in managed competition. Without this information Council will not be able to
fulfill its oversight role per Proposition C. Furthermore, if the City employee bid “wins™
the managed competition, Council will not have seen the RPR and the agsumed service
levels until the very last step of the managed competition process when they either
approve or disapprove the recommended service provider. This effectively diminishes
the Council’s oversight role in the BPR ordinance to review all BPR’s prior to their
implementation.

RECOMMENDATIONS

To address these issues, the following proposed amendments to the BPR Ordinance are
presented for Committee consideration:

A. BPR Implementation

Proposed Amendment:

“Completed Business Process Reengineering studies which show that cost savings,
efficiencies and/or increased service levels can be achieved upon implementation, with
no budgetary increases, must be docketed for Council review to initiate implementation
within six months of study completion. Meet and confer requirements, pre-competition
assessments and Council approval must be completed within this six month time period.
A function that is involved in an active managed competition procurement process is
exempt from this requirement.”
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B. Reporting of BPR Service Level Information to Council

Proposed Amendment: \

“For BPR studies that are completed and the function(s) has been chosen for pre-
competition assessment, it is recognized that BPR’s may contain procurement sensitive
information in a managed competition process. In these cases, prior to beginning the pre-
competition assessment and the meet and confer process, the Mayor will provide to the
Council the following information from the completed BPR report(s) that is not
considered procurement sensitive:

» Discussion of the BPR process that was undertaken, including the study’s goals
and objectives;

» Summary of the function’s current process and identification of pre and post-BPR
service levels/performance measures;

» Proposed enhancements in service levels including quality and timeliness;
efficiencies; outputs and outcomes; cycle time; customer satisfaction goals;
performance indicators; performance expectation as identified in the City
Management Program (CMP);

» Discussion of core and non-core service if addressed; and

» External data comparison (e.g. benchmarking information, identification of

industry best nractices),

At the conclusion of the pre-competition assessment process, if the function(s) has not
been chosen for managed competition, the Mayor will submit the complete BPR report to
the Council including costing information and other procurement sensitive information
that was withheld pending the outcome of the assessment process. -

For BPR activities that are exempt from the pre-competition assessment, the complete
report will be submitted to Council prior to implementation as indicated in Section 4 of
this ordinance.”

C. Streamlining the BPR Docket Process

Finally, we recommend that-the BPR Ordinance be revised to provide for “direct
docketing” of BPR studies to reflect the current practice. This would eliminate the
60-day posting period prior to BPR implementation and the related requirement that four
Council members send a memo to the Council President requesting that the BPR be
docketed. The Council President has waived this requirement in the past to respond to
Council interest in the matter and to facilitate timely implementation of BPR’s.

[SIGNED]

Andrea Tevlin
Independent Budget Analyst
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ORDINANCE NUMBER O©- {NEW SERIES)

DATE OF FINAL PASSAGE

AN ORDINANCE AMENDING ORDINANCE NO. 0-19523
(NEW SERIES) ENTITLED “AN ORDINANCE
ESTABLISHING THE POLICY OF THE CITY OF SAN DIEGO
TO REORGANIZE THE DEPARTMENTS OF THE CITY IN
ORDER TO IMPROVE THE LEVEL OF SERVICES TO THE
CITIZENS OF THE CITY AND REDUCE THE COST OF
PROVIDING SUCH SERVICES” TO IMPROVE THE PROCESS
UNDER WHICH BUSINESS PROCESS REENGINEERING
REPORTS ARE PRESENTED TO THE CITY COUNCIL
WHEREAS, on November 2, 2004 the citizens of San Diego approved Proposition F,
which amended the City Charter to add Article XV to test the implementation of a new form of

government commonly referred to as a Strong Mayor form of government; and

WHEREAS, on January 1, 2006, the Mayor assumed all executive power and
responsibilities conferred upon the City Manager under Articles V, VII, and IX of the City

Charter as the Chief Executive Officer of the City; .and

WHEREAS, the duties assumed by the Mayor include the responsibility for planning the

activities for the City government and for adjusting such activities to the finances available; and

WHEREAS, the Mayor has the right to issue administrative regulations that give

controlling direction to the administrative service of the City; and

WHEREAS, the Mayor may recommend to the Council such measures and ordinances he

deems necessary or expedient concerning the affairs of the City; and

-PAGE 1 OF 5-
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WHEREAS, the City is facing numerous fiscal challenges including but not limited to the

funding of its retirement system, post-employment medical benefits, deferred maintenance, and

enterprise fund capital needs; and

WHEREAS, in order to provide more efficient and effective services to the citizens of the
City the Mayor has began a Business Process Reengineering [BPR] which is designed to change
practices and procedures in City departments to streamline operations in order to more efficiently

and cost effectively deliver services to the citizens of the City; and

WHEREAS, the Mayor has submitted a report entitled “Business Process Reengineering
Report” [Report] which report sets forth the criteria and parameters pursuant to which the BPR
will be undertaken, and a copy of said report is on file with the City Clerk as document

no ; and

WHEREAS, on August 10, 2006, the City Council adopted Ordinance No. O-19523 to
provide a process by which BPR studies would be presented to the City Council for

consideration; and

WHEREAS, in November 2006, the citizens of San Diego approved Proposition C,
which amended the City Charter to add section 117(c) to permit the City to bid the provision of

City services to private contracts; and

WHEREAS, on January 17, 2007, the City Council adopted Ordinance O-19565 to
amend the Municipal Code to add Article 2, Division 37, “Managed Competition™ to provide

appropriate polictes and procedures to implement Charter section 117(c); and

-PAGE 2 OF 5-


http://O-2008-137.COR.Copy

0 09 063 : ' "~ (0-2008-137.COR.Copy)

WHEREAS, information developed when a City department is subjected to BPR may be

procurement sensitive if related City services are considered for Managed Competition; and

WHEREAS, the City needs to clarify the relationship between BPR and Managed
Competition; and

WHEREAS, Section 26 of the City Charter requires approval by the Council to change,

abolish, combine or rearrange the existing departments, divisions and boards of the City; and

WHEREAS, Section 73 of the City Charter requires the approval of the Council to

transfer appropriations between departments or offices of the City; NOW, THEREFORE,

BE IT ORDAINED, by the Council of the City of San Diego, as follows:

is

o
et = 1

Section 1. That the Renort of the Mavor relating to Business Process Reengineerin

hereby accepted.

Section 2. That the Auditor and Comptroller is authorized, upon the direction of the
Chief Financial Officer or Financial Management Director, to transfer appropriations between
departments within the same Fund in order to accommodate any reorganizations that improve
services and/or reduce the cost of providing services; provided that the Auditor and Comptroller
shall provide a report {which report may be submitted in conjunction with the report of the
Mayor to be submitted in accordance with Section 5 below) no less than twice per fiscal year to

the Council regarding any such transfer.

Section 3. That any projected or actual savings from any reorganization will be placed in

the Unappropriated Reserved Account within the respective Fund. These funds shall not be
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expended for anj/ purpose other than as originally intended without the recommendation of the

Mayvor and the approval of the City Council.

Section 4. That, prior to implementation, the Mayor shall provide to the Council a report
on proposed changes to any department, division or board of the City as a result of BPR,
including changes required to the Administrative Code and changes necessary to the
Appropriations Ordinance; such report to be filed with the City Clerk, who shall place notice of
such rebort on the next available Council docket following receipt of the report, and‘provided to

the President and Members of the City Council.

Section 5. Completed BPR studies which show that cost savings, efficiencies and/lor
increased service levels can be achieved upon implementation, with no budgetary increases, must
be docketed for Council review to initiate implementation within six months of study completion
or upon completion of meet and confer if this .oc'curs more than six months after study
_completion. Services or functions that have begun the Managed Competition procurement

process are exempt from the requirements of this section.

Section 6. Notwithstanding the foregoing, under no circumstances shall any transfer of
funds or positions result in an increase to the overall appropriations of the City or of any Fund
within the City.

Section 7. That a full reading of this ordinance is dispensed with prior to its final passage,
a written or printed copy having been available to the City Council and the public a day prior to

its final passage.
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Section 8. That this ordinance shall take effect and be in force on the thirtieth day from

and after its final passage.

APPROVED: MICHAEL J. AGUIRRE, City Attorney

By

Brant C.
Deputy City Attorney

MDB:jdf

04/09/08
07/17/08.COR.Copy
Or.Dept:IBA
0-2008-137

Diego, at this meeting of

ELIZABETH S. MALAND

City Clerk
By
Deputy City Clerk
Approved:
(date) JERRY SANDERS, Mayor
Vetoed: .
(date) JERRY SANDERS, Mayor

-PAGE 5 OF 3-


http://O-2008-137.COR.Copy

, (B
000067 L (0-2009-11)

ORDINANCE NUMBER O- (NEW SERIES)

DATE OF FINAL PASSAGE

AN ORDINANCE AMENDING THE SAN DIEGO MUNICIPAL
CODE BY AMENDING CHAPTER 2, ARTICLE 2, DIVISION
37, SECTION 22.3701 ET. SEQ., TO PROVIDE FOR GREATER
CITY COUNCIL OVERSIGHT OF MANAGED
COMPETITION.
WHEREAS, a ballot proposition was submitted to the qualified voters of the City of
San Diego on November 7, 2006, as to a proposed amendment to the City Charter section 117,
regarding the use of managed competition; and
WI—IEREAS, this ballot proposition amended Section 117 by adding subsection (c), which
allows the City of San Diego to employ an independent contracttl)r when it is determin;::d that
services can be provided more economically and efficiently by an independent contractor than by
persons employed in the Classified Service, while maintaining service quality and protecting the
public interest; and |
WHEREAS, on January 17, 2007, the City Council adopted Ordinance No. 0-19565 in
order to implement the amendments to Charter section 117; and
WHEREAS, on June 18, 2008, the Budget and Finance Committee considered
Independent Budget Analyst Report No. 08-65, which contained recommendations, including
amendments to the Municipal Code, on approving the Managed Competition process, and
referred said recommendations to the full City Council for consideration; NOW, THEREFORE,
‘BE IT ORDAINED, by the Council of the City of San Diego, as follows:

Section 1. That Chapter 2, Article 2, Division 37, Section 22.3701, et. seq., is hereby

amended to read as follows:
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§22.3701 Purpose

(a)

(b)

~ The City of San Diego is committed to delivering quality services to

taxpayers, residents and visitors in the most economical and efficient ways
possible. Under Charter section 117(c), Managed Competition is the
process for determining whether City services cﬁn be provided more
économically and efficiently by an independent contractor than by persons
employed in the Classified Service, while maintaining service quality and
protecting the pubiic interest. Nothing in this Division shall limit or
restrict the City from contracting services under any other provision of
law.

This Division ié intended to set forth policies and procedures to implement
Charter section 117, subsection {¢). The City Manaéer will also provide
for additional policies, procedures and/or regulations consi_stent with this
Division and Charter section 1 17(c) which shall be set for in the Managed

Competition Guide.

§ 22.3702 Pre-Competition Assessment

(a)

If the City Manager determines as part of a pre-competition assessment
that a City service may be provided more economically and efficiently by
an independent contractor than by persons employed in the Classified
Service, while maintaining service quality and protecting the public
interest, the City Manager may select appropriate services for Managed
Competition. If the City Manager intends to submit a City service to

Managed Competition, the City Manager will then prepare a preliminary
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written Statemnent of Work for that particular City service, and will prepare
a report setting forth the rationale for putting a City-service into Managed
Competition. This report will be transmitted to the Managed Competition
Independent Review Board as an iﬁformational item; no action will be
required of the Independent .Review Board.J

The City Manager will transmit the preliminary Statement of Work and
the- accompanying report to the City Council at the same time that it is
submitted to the Independent Review Board. The City Council must
approve the preliminary Statement of Work by resolution before a City
service may be put to Managed Competition and the preliminary
Statement of Work, including any and all service specifications therein,
will serve as the basis for the final State‘ment‘of Work.

In determining whether a City service is appropriate for Managed

Competition, the City Manager will consider such factors as the type of

service provided, the abilities of the current and projected competitive

market, potential efficiencies that could be achieved, the capacity of the
City to deliver essential seryices in the event of contractor default, and the
overall welfare of the public. The City Manager will not recommend for
Managed Competition, inherently governmental services, or those services
50 intimately related to the exercise of the public interest as to mandate
their performance by City employees. Police Officers, Fire Fighters and
Lifegumds who participate in the Safety Retirement System will not be

subject to Managed Competition.
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(d) A request for qualifications process may be used prior to the solicitation

for services in appropriate cases.

(e) Nothing in this Division shall confer any right to any potential or current

independent contractor to bid on a City service for which a solicitation has

not been issued.

Minimum Contract Standards and Contractor Qualifications

(a) The City Manager shall require that any independent contractor providing

services to the City meet minimum contract standards to be contained in

the solicitation for services. The minimum contract standards shall

include the following:

(1) that the independent contractor provide proof that it maintains

an adequate level of liability insurance consistent with City of

San Diego nisk management requirements;

(2) that the independent contractor has a policy of equal employment

opportunity;

(3)  that the independent contractor has committed to complying

with the City of San Diego Living Wage Ordinance, San Diego

Municipal Code Chapter 2, Article 2, Division 42, sections

22.4201 through 22.4245, if required by the terms of that

ordinance;

(4) that the independent contractor has appropriate safety polices and

procedures in place to protect the public and its employees in

providing the service;
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an

(12)
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that the independent contractor will comply with all applicable
employment and labor laws;

performance standards and consequences for non-performance, up
to and including termination of the contract;

that the independent contractor designate appropriate personnel to

monitor contract compliance;

that the independent contractor’s employees must maintain the
same certifications as will be required of City employees
performing the same service;

that if background checks will be required of City employees
performing a particular service, the independent contractor will
perform background checks on employees performing those same
serviceé;

the same regulations and requirements of service delivery
necessary to maintain service quality that will apply to a City
department shall also apply to any independen;[ contractor;

that the City shall unilaterally and immediately terminate the
contract if the independent contractor enters into a contract with or
employs a member of the Independent Review Board during the
term of the contract with the City; and

that the City shall unilaterally and immediately terminate the
contract if the independent contractor enters into a contract with or

employs a former member of the Independent Review Board
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during the term of the contract with the City, if that former Board
member participated in the selection process for that contract.
(b) In addition, in appropriate cases, as determined in the discretion of the

City Manager, the City may require:

(1} that the independent contractor has provided this service
satisfactorily for other comparably-sized cities, counties, districts,
agencies or private entities for a sufficient time period, and thereby
has demonstrated its ability and expertise to provide the service;

(2) that the independent contractor maintain a customer service and
customer complaint resolution plan;

(3) that the independent contractor have adequate financial resources
in order to provide the requested services; and

{4) that the jndependeni contractor’s employees have the necessary
technical qualiﬁcétions to provide thé services.

§ 22.3704 Resources for City Employees Involved in Managed Competition
City employees involved in Managed Competition will be provided with
resources, such as information, technical assistance and staff support, to develop
strategies' for optimized efficiency, economy and etfectiveness, in order to
respond to a solicitation. In addition, in the City Manager’s sole discretion, the
City Manager may grant a department reasonable time and. resources to improve

its operations before being subject to Managed Competition.
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City Bid for Non-City Services

In areas where City workers are consistently productive and cost efficient, a City

department can propose to the City Manager that City workers provide e; service

to other entities, provided that this would be of benefit to the City and its
taxpayers, and when such work can increase the City’s overall efficiency and
effectiveness, while maintaining service quality and protecting the public interest.

Managed Competition Independent Review Board Established

A Managed Competition Independent Review Board-is established pursuant to

San Diego Charter section 117(c) to advise whether the proposél of City

employees or that of an independent contractor will provide the services to the

City more economically and efficiently while maintaining service quality and

protecting the public interest.

Appointment of Members of the Independent Review Board

The Board shall consist of |

(a) Seven (7) members appointed by the City Manager;

(b) Three (3} Board members shall be City staff, including a City Manager
staff designee, a City Council staff designee and the City Auditor and
Comptroller or staff designee; and

(c) IFour (4) Board members shall be private citizens whose appointment shall
be subject to City Council confirmation, and who shall servé without

compensation.
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§22.3708 Terms of Members of the Independent Review Board

To promote continuity and organizational knowledge, the terms of the initial

appointees to the Independent Review Board shall be staggered as follows: Two

private citizens shall serve an initial three year term, and the other two private

citizens shall serve two year terms. All subsequent terms by private citizens shall

be two years. A member who has served two complete terms shall be ineligible

for reappointment for two years after leaving the Board. The three City staff

Board members shall not be subject to the above term limits.

§ 22.3709 Qualifications of Independent Review Board Members

Each member of the Board shall comply with the following qualifications during

his or her tenure on the Board:

(a) No member of the Board shall make a financial contribution to, or
publicly support or oppose, a candidate for or incumbent in City office;

(b) No member of the Board is permitted toactasa lobbyist required to
register with the City pursuant to Chapter 2, Article 7, Division 40 of this
Code;

(c) Board members shall not have any personal or financial interests that
would create conflict of interests with the duties of a Board member;

(d) Members of the Board shall be prohibited from entering into a contract
with or accepting employment from an independent contractor that secures
a City contract through Managed Competition for the duration of the
contract. All City contracts secured through Managed Competition shall

include a condition that the City shall unilaterally and immediately
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terminate the contract if the independent contractor enters into a contract
with or employs a member of £he Board during the term of the contract
with the City; and

Former members of the Board shall not enter into a contract with or accept
employment with an independent contractor that secures a City contract
through Managed Competition for the duration of that contract after
leaving the Board, if that Board member participated in the selection
process for that contract. All City cont-racts secured through Managed
Competition shall include a condition that the City shall unilaterally and
immediately terminate the contract if the independent contractor enters
into a contract with or employs a former member of the Board during the
term of the contract with the City, 1f that former Board member

participated in the selection process for that contract.

‘Removal of Member of the Independent Review Board

A Board member subject to City Council confirmation may be removed for cause

(a)

by a vote of the majority of the members of the Council. Before the Council may
remove a member of the Board, written charges shall be made against the Board
member and an opportunity afforded for public hearing before the Council acts
upon such charges. While charges are pending before the Council, the Council
may suspend a Board member’s participation on the Board.

Confidentiality and Conflict of Interest

The potential for abuse from knowinglyror unknowingly causing or

gaining unfair advantage from access to information, or the ability to
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affect the selection process for personal gain must be understood and
avoided by all levels of personnel involved. The City will assist
departments to understand, train personnel, and implement safeguards and
procedures to avoid the potential for ethical conflicts and abuses. No
elected ofﬁéial or City employee shall provide procurement sensitive
information to any potential contractor.

A conflict of interest code shall be adopted by the City Council for ali
members of the Managed Competition Independent Review Board. All
members of the Managed Competition Independent Review Board shall be
required to complete and file statements of economic interests in
accordance with the conflict of interest code.

In the event a service is awarded to an independent contractor through
Managed Competition, impacted employees in the Classified Service will
not be precluded or hindered from accepting employment with the

independent contractor.

Solicitation of Proposals and Support for the Independent Review Board

(a)

(b)

When it is determined, as a result of the pre-competition assessment, that a
Managed Competition process would benefit the City, appropriate
acquisition actions, stich as development and advertising of the solicifation
of proposals for the service, will be prepared by City staff.

Any solicitation of proposals for service must conform with the Managed
Competition Guide and the preliminary Statement of Work approved by

the City Council. The City Manager must certify that the solicitation of
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proposals for service conforms with the Managed Competition Guide or, if
there is any deviation from the Managed Competition Guide, the City
Manager will explain, in writing, how the solicitation for proposals
deviates from the Managed Competition Guide and why such deviation
was necessary. In no case may the solicitation of proposals deviate from
the preliminary Statement of Work approved by the City Council.

City staff will provide support to the .Independent Review Board in its

consideration of proposals.

§ 22.3713 Consideration of Proposals by Independent Review Board

(a)

In determining whether a proposal of an independent contractor or City
Départment will provide a service to the City most economically and
efficiently while maintaining service quality and protecting the public
inferest, the Independent Review Board will consider the following
factors:

(1)  the Independent Review Board should not recommend awarding a
contract to an independent contractor unless there have been at
least two bids by mndependent contractors for the service subject to
Managed Competition;

(2)  whether the bids by the City Department and the independent
contractors are responsive to the solicitation and responsibie;

(3) whether there is reliable information demonstrating that any of the

independent contractors bidding on the work have engaged in
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unethical business practices that would warrant the rejection of
their bid;

unless the bid of an independent contractor is more than ten (10)
percent lower than the bid of a City Department currentiy
providing the service for the proposed term of the contract, the
Independent Review Board should not recommend awarding the
service in question to the independent contractor. This minimum
cost differential is meant to discourage the City from impiementing
a significant change in service delivery on the basis of marginal
estimated savings, and o account for such difficult to estimate
factors as the potential costs of reduced productivity and service
disruption during transition. In reviewing this factor, the Board
will utilize a cost analysis, the purpose of which is to calculate the

costs that are saved and the costs that are generated by contracting

the service; and

which independent contractor or City Department can provide the
best overall value to the City. The Independent Review Board will
not necessarily recommend the low bidder, as the low bidder may
not be the party that 1s presenting the most responsible and
responsive bid, 1.e., the '10w bidder may not always be the party
that can provide the best and most reliable service to the City,

perhaps because the low bidder has less experience or lacks the
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proven track record of a City Department or an independent
contractor with a higher bid.
(b) If the Board determines that an independent contractor meets the

minimurmn contract standards and provides the best overall value to the
City according to the factors set forth above, the Independent Review
Board shall recommend to the City Manager that the contract be awarded
to that independent contractor. The Independent Review Board’s
recommendation to the City Manager shall include a written explanation
providing the rationale for its recommendation.

§22.3714  City Manager and City Council Consideration of Decision of Independent
Review Board

Upon receipt of a recommendation from. the Independent Review Board that a
City service should be awarded to an independent contractor, the City Manager
shall either accept or reject that recommendation in its entirety. If the City
Manager accepts the reéommendation, then the City Manager shall forward that
recommendation to the City Council. That recommendation shall include the
written recommendation of the Independent Review Board, and a transition
strategy that addresses contract monitoring, service interruption and affected
employee procedures, as well as a proposed agreement with the independent
contractor. The City Council shall have the authority to accept or reject in its
entirety any proposed agreement with an independent contractor submitted by the
City Manager. In order to accept the recommendation to award a service to an
independent contractor, the City Council must determine that this City service can

be provided more economically and efficiently by an independent contractor than
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by persons employed in the Classified Service, while maintaining service quality

and protecting the public interest.

Notice to Affected Labor Organization and Affected Employee Procedures

(a)

(b)

Before the City Manager recommends to the City Council that it approve a
proposed agreement with an independent contractor to perform work for
the City which is currently being provided by a City Departmeﬁt, the City
Manager will notify all labor organizations whose members would be
affected by such an agreement, as well as the City Personnel and Labor
Relations Departments, and shall provide the number of City positions by
job classification, that may be displaced if the contract is awarded to the
independent contractor.

City employees who will be laid off as a result of Managed Competition
shall be entitled to utilize the layoff procedures set forth in Section L-5A
of the Personnel Regulations of the City of San Diego, entitled “Layoff,
other than Police or Fire Units”, as well as Rule V of the Civil Service

Rules, entitled “Layoff and Reemployment.”

Monitoring Performance of Independent Contractors
The City Manager shall have the sole responsibility for administering and

monitoring any agreements with independent contractors. The City Manager

shall be required to produce annual performance audits for contracted services,

the cost of which must be accounted for and considered during the bidding

process. In addition, the City Manager shall seek an independent audit every

five (5) years to evaluate the City’s experience and performance audits.
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Section 2. That a full readiﬁg of this ordinance is dispensed with prior to passage,
since a written copy was made available to the City Council and the public prior to the day of

passage.

Section 3. This ordinance shall take effect and be in force on the thirtieth day from

and after its final passage.

APPROVED: MICHAEL J. AGUIRRE, City Attorney

By /4 @v\ | )\

Brant Wit~

Deputy City Attorney

BCW: jdf
7/15/08
Or.Dept: IBA
0-2009-11

I hereby certify that the foregoing Ordinance was passed by the Council of the City of
San Diego, at its meeting of .

ELIZABETH S. MALAND

City Clerk
By
Deputy City Clerk
Approved:
(date) JERRY SANDERS, Mayor
Vetoed:
(date) JERRY SANDERS, Mayor
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ORDINANCE NUMBER O- (NEW SERIES)

DATE OF FINAL PASSAGE

AN ORDINANCE AMENDING ORDINANCE NO. 0-19523
(NEW SERIES) ENTITLED “AN ORDINANCE
ESTABLISHING THE POLICY OF THE CITY OF SAN DIEGO
TO REORGANIZE THE DEPARTMENTS OF THE CITY IN
ORDER TO IMPROVE THE LEVEL OF SERVICES TO THE
CITIZENS OF THE CITY AND REDUCE THE COST OF
PROVIDING SUCH SERVICES” TO IMPROVE THE PROCESS
UNDER WHICH BUSINESS PROCESS REENGINEERING
REPORTS ARE PRESENTED TO THE CITY COUNCIL
WHEREAS, on November 2, 2004 the citizens of San Diego approved Proposition F,
which amended the City Charter to add Article XV to test the implementation of a new form of

government commonly referred to as a Strong Mayor form of government; and

WHEREAS, on January 1, 2006, the Mayor assumed all executive power and
responsibilities conferred upon the City Manager under Articles V, VIL and IX of the City

Charter as the Chief Executive Officer of the City; and

WHEREAS, the duties assumed by the Mayor include the responsibility for planning the

-activities for the City government and for adjusting such activities to the finances available; and

WHEREAS, the Mayor has the right to issue administrative regulations that give

controlling direction to the administrative service of the City; and

WHEREAS, the Mayor may recommend to the Council such measures and ordinances he

deems necessary or expedient concerning the affairs of the City; and
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WHEREAS, the City is facing numerous fiscal challenges including but not limited to the

funding of its retirement system, post-employment medical benefits, deferred maintenance, and

enterprise fund capital needs; and

WHEREAS, in order to provide more efficient and effective services to the citizens of the
City the Mayor has began a Business Process Reengineering {BPR] which is designed to change
practices and procedures in City departments to streamline operations in order to more efficientiy

and cost effectively deliver services to the citizens of the City; and

WHEREAS, the Mayor has submitted a report entitled *“‘Business Process Reengineering
Report” [Report] which report sets forth the criteria and parameters pursuant to which the BPR
will be undertaken, and a copy of said report is on file with the City Clerk as document

no ; and

WHEREAS, on August 10, 2006, the City Council adopted Ordinance No. 0-19523 to
provide a process by which BPR studies would be presented to the City Council for

consideration; and

WHEREAS, in November 2006, the citizens of San Diego approved Proposition C,
which amended the City Charter to add section 117(c) to permit the City to bid the provision of

City services to private contracts; and

WHEREAS, on January 17, 2007, the City Council adopted Ordinance O-19565 to
amend the Municipal Code to add Article 2, Division 37, “Managed Competition” to provide

appropriate policies and procedures to implement Charter section 117(c); and
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WHEREAS, information developed when a City department is subjected to BPR may be

procurement sensitive if related City services are considered for Managed Competition; and

WHEREAS, the City needs to clarify the relationship between BPR and Managed

Competition; and

WHEREAS, Section 26 of the City Charter requires approval by the Council to change,

abolish, combine or rearrange the existing departments, divisions and boards of the City; and

WHEREAS, Section 73 of the City Charter requires the approval of the Council to

transfer éppropriatio,ns between departments or offices of the City; NOW, THEREFORE,
BE IT ORDAINED, by the Council of the City of San Diego, as follows:

Secuion 1. That the Report of the Mayor relating to Business Process Reengineering is

hereby accepted.

Section 2. That the Auditor and Comptroller is authorized, upon the direction of the
Chief Financial Officer or Financial Management Director, to transfer appropriations between
departments within the same Fund in order to accommodate any reorganizations that improve
services and/or reduce the cost of providing services; provided that the Auditor and Comptrotler
shall provide a report {which report may be submitted in conjunction with the report of the
Mayor to be submitted in accordance with Section 5 below) no less than twice per fiscal vear to

the Council regarding any such transfer.
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Section 3. That any projected or actual savings from any reorganization will be placed in
the Unappropriated Reserved Account within the respective Fund. These funds shall not be

expended for any purpose other than as originally intended without the recommendation of the

Mayor and the approval of the City Council.

Section 4. That, prior to implementation, the Mayor shall provide to the Council a report
on proposed changes to any department, division or board of the City as a result of BPR,
including changes required to the Administrative Code and changes necessary to the
Appropriations Ordinance; such report to be filed with the City Clerk, who shall place notice of
such report on the next available Council docket following receipt of the report, and provided to

lha Davasl dn
Wi [ ICHiucEl

Section 5. Completed BPR studies which show that cost savings, efficiencies and/or

increased service levels can be achieved upon implementation, with no budgetary increases, must

be docketed for Council review to initiate implementation within six months of study

completion: 4 apnfer

this-shronth-tme-period_or upon completion of meet and confer if this occurs more than six

months after study completion. Services or functions that have begun the Managed Competition

procurement process are exempt from the requirements of this section.

Section 6. —AWhese-a BER studvhas beencomplatedandrelated serdees or funetanshave
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Notwithstanding the foregoing, under no
circumstances shall any transfer of funds or positions result in an increase to the overall

appropriations of the City or of any Fund within the City.
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Section &7, That a full reading of this ordinance is dispensed with prior to its final
passage, a written or printed copy having been available to the City Council and the public a day

prior to its final passage.

Section &:8. That this ordinance shall take effect and be in force on the thirtieth day from

and after its final passage.
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§22.3701

ORDINANCE NUMBER O- (NEW SERIES)

DATE OF FINAL PASSAGE

AN ORDINANCE AMENDING THE SAN DIEGO MUNICIPAL

CODE BY AMENDING CHAPTER 2, ARTICLE 2, DIVISION

37, SECTION 223701 ET. SEQ., TO PROVIDE FOR

GREATER CITY COUNCIL OVERSIGHT OF MANAGED

COMPETITION.

Article 2: Administrative Code
Division 37: Managed Competition

Purpose

(a) The City of San Diego is committed to delivering quality services to
taxpayers, residents and visitors in the most economical and efficient ways
possible. Under Charter section 117(c), Managed Competition is the
process for determining whether City services can be provided more
economically and efficiently by an independent contractor than by persons
employed in the Classified Service, while maintaining service quality and
protecting the public interest. Nothing in this Division shall limit or
restrict the City from contracting services under any other provision of
law.

(b)  This Division is intended to set forth policies and procedures to implement

Charter section 117, subsection (c). The City Manager mavwill also

provide for additional policies, procedures and/or regulations consistent

with this Division and Charter section 117{c) which shall be set for in the

Managed Competition Guide.
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§22.3702 Pre-Competition Assessment

(a) If the City Manager determines as part of a pre-competition assessment
that a City service may be provided more economically and efficiently by
an independent contractor than by persons employedl in the Classified
Service, while maintaining service quality and protecting the public
interest, the City Manager may select appropriate services for Managed
Competition. If the City Manager intends o submit a City service to
Managed Competition, the City Manager will then prepare a preliminary
written Statement of Work for that particular City service, and will prepare

_areport settin‘g forth the rationale for putting a City service into Managed

Competition. This report will be transmitted to the Managed Competition
Independent Review Board ferHseensiderationas an informational item;

no action will be required of the independent Review Board.

(b The Citv Manager wil] transmit the preliminary Statement of Work and

the accompanving report to the Citv Council at the same time that it is

submitted to the Independent Review Board. The Citv Council must

approve the preliminarv Statement of Work bv resolution before a Citv

service mav be put to Managed Competition and the preliminary

Statement of Work. inciuding anv and all service specifications therein

will serve as the basis for the final Statement of Work,
(bc)  In determining whether a City service is appropriate for Managed
Competition, the City Manager will consider such factors as the type of

service provided, the abilities of the current and projected competitive
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(ed)

(de)

market, potential efficiencies that could be achieved, the capacity of the
City to deliver essential services in the event of contractor default, and the
overall welfare of the public. The City Manager will not recommend for
Managed Competition, iherently governmental services, or those services
so intimately related to the exercise of the public interest as to mandate
their performance by City employees. Police Officers, Fire Fighters and
Lifeguards who participate in the Safety Retirement System will not be
subject to Managed Competition.

A request for qualifications process may be used prior to the solicitation
for services in appropriate cases. |

Nothing in this Division shall confer any right to any potential or current
independent contractor to bid on a City service for which a solicitation has

not been tssued.

Minimum Contract Standards and Contractor Qualifications

(a)

The City Manager shall require that any independent contractor providing
services to the City meet minimum contract standards to be contained in
the solicitation for services. The minimum contract standards shall
include the following:
(1} that the independent contractor provide proof that it maintains
an adequate level of liability insurance cons.istent with City of
San Diego risk management requirements;
(2) that the independent contractor has a policy of equal employment

opportunity;
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(6)

(7)

(8)

)

that the independent contractor has committed to complying

with the City of San Diego Living Wage Ordinance, San Diego
Municipal Code Chapter 2, Article 2, Diviston 42, sections
22.4201 through 22.4245, if required by the terms of that
ordinance;

that the independent contractor has appropriate safety polices and
procedures in place to protect the public and its employees in
providing the service;

that the independent contractor will comply with all applicable
employment and labor laws;

performance standards and consequences for hon-performance, up
to and including termination of the contract;

that the independent contractor designate appropriate personnel to
monitor contract compliance;

that the independent contractor’s employees must maintain the
same certifications as will be required of City empioyees
performing the same service;

that if background checks will be required of City emplovees
performing a particular service, the independent contractor will
perform background checks on employees performing those same

services;
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the same regulations and requirements of service delivery
necessary to maintain service quality that will apply to a City.
department shall also apply to any independent contractor;

that the City shall unilaterally and immediately terminate the
contract if the independent contractor enters into a contract with or
employs a member of the Independent Review Board during the
term of the contract with the City; and

that the City shall unilaterally and immedtately terminate the
contract if the independent contractor enters into a contract with or
employs a former member of the Independent Review Board
during the term of the contract with the City, 1f that former Board

member participated in the selection process for that contract.

In addition, in appropriate cases, as determined in the discretion of the

City Manager, the City may require:

(h

that the independent contractor has provided this service
satisfactorily for other comparably-sized cities, counties, districts,
agencies or private entities for a sufficient time period, and thereby
has demonstrated its ability and expertise to provide the service;
that the‘ independent contractor maintain a customer service and
custormer complaint resolution plan;

that the independent contractor have adequate financial resources

in order to provide the requested services; and
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(4) that the independent contractor’s employees have the necessary
technical gualifications to provide the services.

Resources for City Employees Involved in Managed Competition
City employees involved in Managed Competition will be provided with
resources, such as information, technical assistance and staff support, to develop
strategies for optimized efficiency, economy and effectiveness, in order to
respond to a solicitation. In addition, in the City Manager’s sole discretion, the
City Manager may grant a department reasonable time and resources to improve
its operations before being subject to Managed Competition.
City Bid for Nor-City Services
In areas where City workers are consistently productive and cost efficient, a City
department can propose to the City Manager that City workers provide a service
to other entities, provided that this would be of benefit to the City and its
taxpayers, and when such work can increase the City’s overall efficiency and
effectiveness, while maintaming service quality and protecting the public interest.
Managed Competition Independent Review Board Established
A Managed Competition Independent Review Board is established pursuant to
San Diego Charter section 117(c) to advise whether the pfoposal of City
employees or that of an independent contractor will provide the services to the
City more economically and efficiently while maintaining service quality and
protecting the public interest.
Appointment of Members of the Independent Review Board

The Board shall consist of
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(a) Seven (7) members'-appointed by the Cit.y Manager;

(b} Three (3) Board members shall be City staff, including a City Manager
staff designee, a City Council staff designee and the City Auditor and
Comptrolier or staff designee; and

{c) Four (4) Board members shall be private citizens whose appointment shall
be subject to City Council confirmation, and who shall serve without
compensation.

Term; of Members of the Independent Review Board

To promote continuity and organizational knowledge, the terms of the initial

appointees to the Independent Review Board shall be staggered as follows: Two

private citizens shall serve an initial three year term, and the other two private
citizens shall serve two year terms. All subsequent terms by private citizens shall
be two years. A member who has served two complete terms shall be ineligible
for reappointment for two years after leaving the Board. The three City staff

Board members shall not be subject to the above term limits.

Qualifications of Independent Review Board Members

Each member of the Board shall comply with the following qualifications during

his or her tenure on the Board:

(a) No member of the Board shall make a financial contribution to, or
publicly support or oppose, a candidate for or incumbent in City office;

(b} No member of the Board 1s permitted to act as a lobbyist requirec_i to
register with the City pursuant to Chapter 2, Article 7, Division 40 of this

Code;
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(c)

(d)

(e)

Board members shall not have any personal or financial interests that
would create conflict of interests with the duties of a Board member;
Members of the Board shall be prohibited from entering into a contract
with or accepting employment from an independent contractor that secures
a City contract through Managed Competition for the duration of the
contract. All City contracts secured through Managed Competition shall
include a condition that the City shall unilaterally and immediately
terminate the contract if the independent contractor enters into a contract
with or employs a member of the Board during the term of the contract.
with the City; and

Former members of the Board shall not enter into a contract with or accept
employment with an independent contractor that secures a City contract
through Managed Competition for the duration of that contract after
leaving the Board, if that Board member participated in the selection
process for that contract. All City contracts secured through Managed
Competition shall include a condition that the City shall unilaterally and
immediately terminate the contract if t};e independent contractor enters

into a contract with or employs a former member of the Board during the

_term of the contract with the City, if that former Board member

participated in the selection process for that contract.

§22.3710 Removal of Member of the Independent Review Board

A Board member subject to City Council confimrmation may be removed for cause

by a vote of the majority of the members of the Council. Before the Council may
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remove a member of the Board, written charges shall be made against the Board

member and an opportunity afforded for public hearing before the Council acts

upon such charges. While charges are pending before the Council, the Council

may suspend a Board member’s participétion on the Board.

Confidentiality and Conflict of Interest

(a)

(b)

(c)

The potential for abuse from knowingly or unknowingly causing or
gaining unfair advantage from access to information, or the ability to
affect the selection process for personal gain must be understood and
avoided by all levels of personnel involved. The City will assist
departments to understand, train personnel, and implement safeguards and
procedures to avoid the potential for ethical conflicts and abuses. No
elected official or City employee shall provide procurement sensitive
information to any potential contractor.

A conflict of interest code shall be adopted by the City Council for all
members of the Managed Competition Independent Review.Board. All
members of the Managed Competition Independent Review Board shall be
required to complete and file statements of economic interests in
accordance with the conflict of interest code.

In the event a service is awarded to an independent contractor through
Managed Competition, impacted employees in the CIass-iﬁed Service will
not be precluded or hindered from accepting employment with the

independent contractor.
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.§22.3712 Solicitation of Proposals and Support for the Independent Review Board

(a)

(b)

When it 1s determined, as a result of the pre-competition assessment, that a
Managed Competition process would benefit the City, appropriate
acquisition actions, such as development and advertising of the solicitation
of proposals for the service, will be prepared by City staff.

Anv sohicitation of proposals for service must conform with the Managed

(c)

Competition Guide and the preliminary Statemen: of Work approved by

the City Council. The City Manager must certify that the solicitation of

proposals for service conforms with the Manased Competition Guide or, if

there is any deviation from the Managed Competition Guide, the City

Manager will explain, in writing. how the solicitation for proposais

deviates from the Manaced Competition Guide and whv such deviation

was necessarv. In no case may the solicitation of proposals deviate from

the preliminarv Statement of Work approved by the City Council.
City staff will provide support to the Independent Review Board in its

consideration of proposals.

§22.3713 Consideration of Proposals by Independent Review Board

(a)

In determining whether a proposal of an independent contractor or City
Department will provide a service to the City most economically and
efficiently while maintaiming service quality and protecting the pubtic
interest, the Independent Review Board will consider the following

factors:

- Page 10 of 14 -



003099

Stnkeout: BlédLansuase

(0-2009-11)

Double Underline: E e‘\;v Lanpuage

(1)

@)

3)

(4)

the lndepéndent Review Board should not recommend awarding a
contract to an independent contractor uniess there have been at
least two bids by independent contractors for the service subject to
Managed Competition;

whether the bids by the City Department and the independent
contractors are responsive to the solicitation and responsible;
whether there 1s reliable information demonstrating that any of the
independent contractors bidding on the work have engaged in
unethical business practices that would warrant the rejection of
their bid;

unless the bid of an independent contractor 1s more than ten (10)
percent lower than the bid of a City Department currently
providing the service for the proposed term of the contract, the
Independent Review Board should not recommend awarding the
service in question to the independent contractor. This minimum
cost differential is meant to disclourage the City from implementing
a significant change in service deiivery on the basis of marginal
estimated savings, and to account for such difficult to estimate
factors as the potential costs of reduced productivity and service
disruption during transition. In reviewing this factor, the Board
will utilize a cost analysis, the purpose of which is to calculate the
costs that are saved and the costs that are generated by contracting

the service; and
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(5) which independent contractor or City Department can provide the
best overall value to the City. The Independent Review Board will
not necessarily recommend the low bidder, as the low bidder may
not be the party that is presenting the most responsible and
responsive bid, i.e., the low bidder may not always be the party
that can provide the best and most reliable service t.o the City,
perhaps because the low bidder has less experience or lacks the
proven track record of a City Department or an independent
contractor with a higher bid.

(b) If the Board determines that an independent contractor meets the
minimum contract standards and provides the best overall value to the
City according to the factors set forth above, the Independent Review
Board shall recommend to the City Manager that the contract be awarded
to that independent contractor. The Independent Review Board’s
recommendation to the City Manager shall include a written explanation
providing the rationale for its recommendation.

City Manager and City Council Consideration of Decision of Independent -
Review Board

Upon receipt of a recommendation from the Independent Review Board that a
City service should be awarded to an independent contractor, the City Manager
shall either accept or reject that recommendation in 1ts entirety. If the City
Manager accepts the recommendation, then the City Manager shall forward that

recommendation to the City Council. That recommendation shall include the
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written recommendation of the Independent Review Board, and a transition

strategy that addresses contract monitoring, service interruption and affected

employee procedures, as well as a proposed agreement with the independent

contractor. The City Council shall have the authority to accept or reject in its

entirety any proposed agreement with an independent contractor submitted by the

City Manager. In order to accept the recommendation to award a service to an

independent contractor, the City Council must determine that this City service can

be provided more economically and efficiently by an independent contractor than

by persons employed in the Classified Service, while maintaining service quality

and protecting the public interest.

Notice to Affected Labor Organization and Affected Employee Procedures

(a)

Before the City Manager recommends to the City Council that it approve a
proposed agreement with an independent contractor to perform work for
the City Which is currently being provided by a City Department, the City
Manager will notify all labor organizations whose members would be
affected by such an agreement, as well as the City Personnel and Labor
Relations Departments, and shall provide the number of City positions by
job classification, that may be displaced if the contract 1s awarded to the
independeﬁt contractor. |

City employees who will be laid off as a result of Managed Competition
shall be entitled to utilize the layoff procedures set forth in Section L-3A

of the Personne] Regulations of the City of San Diego, entitled “Lavoff,
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otixer than Police or Fire Units”, as well as Rule V of the Civil Service
Rﬁles, entitled “Layoff and Reemployment.”
§ 22.3716 Monitoring Performance of Independent Contractors
The City Manager shall have the sole responsibility for administering and
'mom'toring any agreements with independent contractors. The City Manager
shall be required to produce annual performance audits for contracted services,
the cost of which must be accounted for and considered during the bidding
process. In addition, the City Manager shall seek an indepéndent audit every
five (5) years to evaluate the City’s experience and performance audits.
Section 2. That a full reading of this ordinance s dispensed with prior to passage,
since a written copy was made available to the City Council and the public prior to the day of
passage.
Section 3.  This ordinance shall take effect and be in force on the thirtieth day from

and after its final passage.
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