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1. CERTIFICATE NUMBER

REQUEST FOR COUNCIL ACTION . (FOR AUDITOR'S USE ONLY)
‘ CITY OF SAN DIEGO .
TO: 2. FROM {ORIGINATING DEPARTMENT): 3.DATE:
CITY OF SAN DIEGO CITY ATTORNEY’S OFFICE , February 13, 2008
4, SUBJECT; .
Settlement of La Jolla Alta Master Council v. City of San Diego
5. PRIMARY CONTACT {NAME, PHONE, & MAIL STA.} 6. SECONDARY CONTACT (NAME, PHONE, & MAIL STA} 7. CHECK BOX IF REFORT TG0 COUNCIL IS ATTACHED
Jane Boardman (619} 533-5899 Maria Severson (619) 533-5816 I
’ 8.COMPLETE FOR ACCOUNTING PURPOSES
- 9. ADDITIGNAL INFORMATION 7 ESTIMATED COST:
- | DEPT.
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JOB ORDER
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11. PREPARATION OF: @ESOLUTIONS [J ORDINANCE(S) [0 AGREEMENT(S) [0 DEED(S)

[Enter into a settlement agreement with Plaintiff La Jolla Alta Master Council wherein the City would pay Plaintiff $4.5 million
from its excess liabilify carrier for Phase I repairs and attorney’s fees, assume the permanent “Phase II” repair obligation to the
lower canyon, and accept drainage easements in the lower and upper canyons that were the subject of the litigation so the City
could maintam those easements on a going-forward basis.

11A. STAFF RECOMMENDATIONS:

Approve Resolution

12. SPECIAL CONDITIONS (REFER TO A.R. 3.20 FOR INFORMATION ON COMPLETING THIS SECTION.}

COUNCIL DISTRICT(S): 2

COMMUNITY AREA(S): La Jolla Alta

Section 15060(c)(3). Any construction activities related to Phase II of this project are subject to furth
e_nvironmental review.

HOUSING IMPACT: Nocne
OTHER ISSUES: None

CM-1472 ' ' MSWORD2002 (REV. 2008-02-19)

ENVIRONMENTAL IMPACT: This activity is not a “project” and is therefore not subject to CEQA pursuant to State CEQA Guidelines
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EXECUTIVE SUMMARY SHEET

CITY OF SAN DIEGO
DATE ISSUED: February 12, 2008 REPORT NO:
ATTENTION: Council President and City Council
ORIGINATING DEPARTMENT: City Attomey’s Office
SUBJECT: Settlement of La Jolla Alta Master Council v. The
City of San Diego

City File #: LP04-0534-0724

COUNCIL DISTRICT(S): 2
CONTACT/PHONE NUMBER: Jane Boardman (619) 533-5899

REQUESTED ACTION:  Authorizing the settlement of each and every claim against
the City, its agents and employees, resulting from the lawsuit entitled La Jolla Alta
Master Council v. The City of San Diego, Superior Court Case No. GIC 822281.

STAFF RECOMMENDATION: Approve the resolution.

EXECUTIVE SUMMARY:: .The proposed settlement would resolve all claims arising ! %
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Court Case No. GIC 822281.

FISCAL CONSIDERATIONS: Settlement will be paid from the City’s excess
insurance carrier(s) as set forth in Resolution Number R-303299.

PREVIOUS COUNCIL and/or COMMITTEE ACTION: This item was considered in - -
closed session on January 15, 2008. The Council voted 6 to 0, on motion by
Councilmember Atkins with a second by President Pro Tem Madaffer, to authorize the
City Attorney’s Office to enter into a settlement agreement with Plaintiff La Jolla Alta
Master Council wherein the City would pay Plaintiff $4.5 million from its excess Hability
carrier for Phase I repatrs, and attorney’s fees, assume the permanent “Phase II” repair
obligation to the lower canyon, and accept drainage easements in the lower and upper
canyons that were the subject of the litigation so the City could maintain those casements
on a going-forward basis; and Plaintiff would dismiss its lawsuit against the City.

COMMUNITY PARTICIPATION AND PUBLIC OUTREACH EFFORTS: N/A

KEY STAKEHOLDERS AND PROJECTED IMPACTS: La Jolla Alta Master Council

L ’g—’
Originating Department uty Chief/Chief Operating Officer
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RESOLUTION NUMBER R-

DATE OF FINAL PASSAGE

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN
- DIEGO AUTHORIZING THE SETTLEMENT OF THE
LITIGATION ENTITLED LA JOLLA ALTA MASTER
COUNCIL V CITY OF SAN DIEGO
WHEREAS, the homeowners association of La Jolla Alta Master Council has brought
litigation against the City of San Diego in the lawsuit entitled La Jolla Alta Master Council v
Cz’rj; of San Diego, et al., San Diegb Supenor Court Case No. GIC 822281 for damage to its

canyon property as an alleged result of the City’s storm drain systems; and

of liability, found that the City of San Diego was liable to plaintiff in inverse condemnation for*
damage to Plaintiff’s property cause;d by the City’s failure to maintain its storm drain system at . .

ot
A

that location; and

WHEREAS, a jury trial was due to commence on the damages phase of trial, which
included Plaintiff’s claim for the cost of a temporary “Phase I” fix to the lower canyon and a

permanent ‘‘Phase II” fix thereafter, and claim for attorey’s fees; and

WHEREAS, the City of San Diego entered into an agreement with the City of San
Diego;s excess liability insurer, CSAC-EIA, wherein fhe City agreed to pay the excess carrier the
remaining retained self-insured limit in exchange for the carriers’ agreement to defend the City
without a reservation of rights and pay any judgment and attorney’s fees that resulted in the

lawsuit, and that agreement was approved in Resolution R-303299 on January 18, 2008; and

WHEREAS, in the Closed Session Meeting of January 15, 2008, the Council voted 6 to

0, on motion by Councilmember Atkins with a second by President Pro Tem Madaffer, to
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authorize the City Attomey’s Office to enter into a settlement agreement with Plaintiff La Jolla
~ Alta Master Council wherein the City would pay Plaintiff $4.5 million from its excess liability
carrier for Phase I repairs, and attorney’s fees, assume the permanent “Phase II” repair obhigation
: | .
to the lower canyon, and accept drdinage easements in the lower and upper canyons that were the

subject of the litigation so the City could maintain those easements on a going-forward basis; and

Plaintiff would dismiss its lawsuit against the City.

NOW, THEREFORE, BE IT RESOLVED, by the Council of the City of San Diego, that

the agreemént attached hereto as Exhibit 1 in furtherance of the closed session vote be formally

approved by the City Council.

APPROVED: MICHAEL J. AGUIRRE, City Attorney

By o2 T~
~ Maria’C. Severson ﬁ T
Deputy City Attorney

MCS:gb
02/11/08 _
Or.Dept: City Attomey’s Office
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I hereby certify that the foregoing Resolution was passed by the Council of the City of San
Diego, at this meeting of

ELIZABETH S. MALAND

City Clerk |
By
Deputy City Clerk
Approved: 7
(date) JERRY SANDERS, Mayor
Vetoed: ' _ : '
(date) _ JERRY SANDERS, Mayor '
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SETTLEMENT AGREEMENT AND LIMITED RELEASE

This Settlement Agreement and Limited Release is entered into by and between the
La Jolla Alta Master Council and the City of San Diego.

-1 DEFINITIONS

The following terms used in this Settlement Agreement and Limited Release shall
have the meanings set forth below:

. 1.1 “Action”: The term “Action” means the civil action filed by the La Jolla Alta
Master Council on December 8, 2003, in the Superior Court of the State of California,
County of San Diego, Central Division, entitled La Jolla Alta Master. Council v. The City
of San Diego; and Does 1 through 20, inclusive, Case Number GIC 822281,

1.2 “Agreement”: The term “Agreement” means this “Settlement Agreement and-
Limited Release;”

1.3 “Canyon”: The term “Canyon” means both the “Lower Canyon™ or “Lot 17
defined as that portion of the La Jolla Alta Canvon that is bounded at the north by Alta La
Jolla Drive and at the south by the cul-de-sac at Vickie Drive in La Jolla, California, also
known as Pueblo Lot 1780, Lot 1 of P.R.D. Unit 15, depicted on Map No. 12751, and
which is owned by the Council (defined below in section 1.8); and the “Upper Canyon”
defined as that portion of the La Jolla Alta Canyon which lies north of Alta La Jolla
Drive, which the Council owns, also known as Lot 15 of La Jolla Alta P.R.D. Unit No. 6,
depicted on Map No. 8528l; as Lot 16 of La Jolla Alta P.R.D. Unit 6, depicted on Map
No. 8528; and as Lot 25 of La Jolla Alta P.R.D. Unit Nos. 9 and 10, depicted-on Map
8948. Throughout this document terms “Lower Canyon” and “Lot 1™ may be used

- interchangeably;
| 1.4 “City”: The term “City” means the City of San Diego;

1.5 “Complaint”: The term “Complaint” means the Second Amended Complaint
for Inverse Condemnation, Declaratory Relief and Injunctive Relief dated April 11; 2005;

1.6 “Completion of the Phase I Work”: The term _“Completion of the Phase |
Work” means the date of approval by the City of the as-built plans and the date the City
is provided with the as-graded soils report for the Phase I work (defined below in section
1.15) or thirty (30) days from the submission of said plans and report, whichever occurs
first. The thirty (30) day period will be tolled while the Resident Engineer satisfactorily
responds to any questions or completes any requirements initiated by the City during its

review process.

CBM-SFSF384628.1 (2/5/08 FINAL Version)
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1.7 “Completion of the Phase II Work”: The term “Completion of the Phase II
Work” means the date on which the Phase II Work (defined below in section 1.16) is
completed by the City and determined to be in compliance with the requirements of any
county, state or federal agency or department with jurisdiction over the work; =

1.8 “Council”: The term “Council” means the La Jolla Alta Master Council, a
mutual benefit non-profit corporation;

1.9 “Court”: The term “Court” means the Superior Court of the State of
California, County of San Diego;

1.10 “Easement”: The term “Easement” means an exclusive permanent or
temporary right of way to reasonably use real property and/or the restriction of such use
in the Canyon granted by the Council and accepted by the City, and thereafter recorded,
for the purposes of safely operating and reasonably maintaining a Storm Drain System
(defined below in section 1.13) in the Canyon. The easements described in this section
are in addition to the already existing recorded permanent drainage easements owned by
the City in the Canyon. The temporary easement described below will remain in effect
until replaced by a permanent easement subject to the covenants described below and at ,
Sections 3.3, et seq.; ‘ -

1.10.1 Temiporary Exclusive Drainage Easement in Lot 1: Upon completion
of the Phase I Work, the Council shall grant and the City shall accept and thereafter
record, the temporary exclusive drainage easement in Lot 1 (in the form attached hereto
as Exhibit A), which is incorporated herein;

- 1.10.2 Temporary Exclusive Open Channel Drainage Easement in Upper - -
Canyon: Upon execution of this Agreement, the Council shall grant and the City shall
accept and promptly record, the temporary exclusive open channel drainage easement in
the form and to the dimensions set forth in Exhibit B, which is incorporated herein,
consisting of an unimproved open storm drain channel plus 20 feet in width on either
side. The purpose of this ecasement, in addition to the general purpose described above in -
section 1.10 is to identify the boundaries of the existing open unimproved drainage
channel (defined below in section 1.20) in the Upper Canyon which is used and expanded
by the operation of the Storm Drain System (defined below in section 1.13). The City
may improve this channel as part of a permanent repair in the future at its sole discretion;

1.10.3 Permanent Exclusive Drainage Easement in Lot 1: Not later than
ninety (90) days after the earlier of the first business day in January, 2011 or completion
of the Phase II Work, the City shall pr0v1de the Council with a proposed Permanent
Exclusive Drainage Easement over Lot 1 in the form set forth in Exhibit C which is
incorporated herein. The easement will include an accurate legal description of the
proposed permanent easement area and will comply with the conditions of section 3.3.1
and 3.3.2. If applicable, the dimensions of the permanent exclusive drainage casement in

CBM-SFSF384628. (2/5/08 FINAL Version) 2-
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Lot 1 shall be based, in part, on the completed Phase 11 Work, a drainage study and water -
surface evaluation calculation performed by the City (or by an engineer of its selection) at
the City’s expense, and which conforms to the then-current City Design Drainage
Manual. The intended purpose of this provision is that the permanent drainage ¢asement

~ acquired by the City for the Lower Canyon shall not be larger than that whichis
reasonably necessary to maintain the Storm Drain System in the Lower Canyon. If the
City does not prepare and submit the permanent drainage easement to the Council in the
time period set forth in this paragraph, then the Temporary Exclusive Drainage Easement
in Lot 1 shall become the Permanent Exclusive Drainage Easement in Lot I of the same
size and specifications; :

1.10.4 Permanent Exclusive Drainage Easement in Upper Canyon: Not later
than ninety (90) days after the first business day in January, 2011, the City shall provide
the Council with the permanent exclusive drainage easement (in the form attached hereto
as Exhibit D) which is incorporated herein. The easement will include an accurate legal
description of the proposed permanent easement area and will comply with the conditions
of sections 3.3.1 and 3.3.2. If applicable, the dimensions of the permanent drainage
easement in the Upper Canyon shall be based, in part, upon the improvements made or to
be made, if any, to the existing open channel, a drainage study and water surface
evaluation calculation performed by the City (or by an engineer of its selection) at the
City’s expense, which conforms to the then-current City Design Drainage Manual. The

~ intended purpose of this provision is that the permanent drainage easement acquired by
the City for the Upper Canyon shall not be larger than that which is reasonably necessary
to maintain the Storm Drain System in the Upper Canyon. If the City does not prepare
and submit the permanent exclusive drainage easement to the Council as required by this
paragraph, then the Temporary Exclusive Open Channel Drainage Easement in the Upper
Canyon shall become the Permanent Exclusive Open Channel Drainage Easement in the
Upper Canyon of the same size and specifications; : :

1.11 “Execution of this Agreement The term “Executlon of this Agreement”
- means the date on which this Agreement is signed by the President and Treasurer of the
Board of Directors of the Council and the City 1dentified person in the Notices Sectlon of

this Agreement;

1.12 “Interim Maintenance Period™™: The term “Interim Maintenance Period”
means the period commencing upon the Completion of the Phase I Work and ending
upon the Completion of the Phase II work;

1.13 “Storm Drain System”: The term “Storm Drain System™ or-“System”
means the drainage system operated by the City that discharges storm waters into the
Canyon at various locations by way of various received drainage easements and
discharges waters out of the Canyon at Vickie Drive. The City created and operates the

. Storm Drainage System, which incorporates the Canyon and the easement areas
described in section 1.10 et. seq. as an integral part. The System includes public streets,

CBM-SF\SF384628.1 (2/5/08 FINAL Version) -3-
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sidewalks, culverts, pipes, and improved and unimproved open channels that collect and
direct storm water to the Canyon at several locations within the Upper and Lower '
Canyon. The System funnels storm waters under and around Alta La Jolla Drive and into
Lot 1. The City owns permanent drainage easements in the Canyon which end at the
discharge points of its pipes, which include City approved energy dissipaters. Those
easements join the new easements described in Section 1.10 above;

1.14 “Maintenance”: The term “Maintenance” or “maintain” or “maintaining”

(whether capitalized or not) means the provision of all services, labor and materials

- reasonably necessary to maintain, restore, and repair the structural and operational
integrity of the Phase I Work during the Interim Maintenance Period, the Phase II Work
following Completion of the Phase II Work and also includes the provision of all
services, labor and materials reasonably necessary to repair, restore, and maintain the
Storm Drain System. The term “Maintenance” or “maintain” also includes the
maintenance of any vegetation required to be planted in Lot 1 as a condition of the SDP
(defined below in section 1.18) or as required by any county, state or federal department
or agency with jurisdiction over the work for the Vegetation Maintenance Period (as
defined in section 1.19) but only for the period set forth in sectlon 1. 19

1.15 “Phase I Work™: The term “Phase I Work” means the emergency repairs
10 ilu: LIO‘..LLLQEC it Lot 1 of the \,au_yuu pert formed puisuant o the k,J.Ly approved umumg
Plans for Phase I (Emergency) Alta La Jolla Restoration, Lot 1, Map No. 12751, Sheets
34452-1-D through 7-D, dated August 22, 2007 (attached hereto as Exhibit E) and
pursuant to Municipal Code section 143.0126 (attached hereto as Exhibit F) prepared by
Land Design Consultants and approved by the City on August 30, 2007, as well as any
Change Orders and other amendments thereto, and which is being performed by Nautilus
General Contractors, Inc., pursuant to a written contract between the Council, as owner,
and Nauttlus General Contractors, Inc., as general contractor, dated September 2007, a
copy of which is attached as Exhibit G to this Agreement;

1.16 “Phase Il Work™: The term “Phase II Work” means the permanent
repairs or restoration in Lot 1 of the Canyon that will be the subject of an SDP
application filed by the City and will be performed following completion of the Phase I
Work. The Phase II Work includes obtaining all necessary permits, investigations,
design and construction of all aspects of the permanent repairs, as well as any mitigation
measures required by the City or any county, state or federal department or agency
including, but not limited to, the California Department of Fish & Game, California
Regional Water Quality Control Board, and United States Army Corps of Engineers;

1.17- “Mitigation Measures”: The term “mitigation measures™ includes, for
example, (a) planting and maintenance of vegetation, (b) construction of improvements,
(c) mamtenance of such improvements, and/or (d) the purchase of real property and any
other acts that may be required by the City or any county, state or federal department or
agency including, but not limited to, the California Department of Fish & Game,

CBM-SF\SF384628.1 (2/5/08 FINAL Version) ~4-
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California Regional Water Quality Control Board, and United States Army Corps of
Engineers as a result of the Phase [ Work or Phase Il Work

1.18 “SDP”: Th_e term “_SDP” means a Site Development Permit issued by the - -

City to perform the Phase I1 Work in Lot }; and

1.19 “Vegetation Maintenance Pertod”: The term “Vegetation Maintenance
Period” means the period commencing upon planting any vegetation in the Canyon
pursuant to any mitigation or maintenance requirements of the City or any county, state
or federal agency or department and shall continue for a period of one (1) year thereafter
or for such other period as may be required by any c1ty, county, state or federal agency or
department; :

1.20 “Unimproved Open Drainage Channel”: The City is operating the
System in the Upper Canyon using an unimproved open drainage channel to transport
storm waters from the outfall of pipes upstream to culvert inlets downstream. The
channel changes dimensions following storm events.

2 RECITALS
2.1 WHEREAS, the Council is the owner of the Canyon; |

2.2 WHEREAS, the Council commenced the Action against the City alleging claims
against the City as a result of the failure of the City to reasonably operate the
Storm Drain System resulting in damage in Lot 1 of the Canyon;

2.3 WHEREAS, the Complaint alleges claims against the City for damage in Lot 1
of the Canyon for inverse condemnation, and for declaratory relief regarding the
City’s duty to maintain and repair damages caused by the City’s operation of the
Storm Drain System in Lot I; '

2. 4WHEREAS, the Complaint also alleges claims against the City for declaratory
relief regarding the City’s duty to maintain and repair damages caused by the
- City’s operation of the Storm Drain System in the Upper Canyon;

2.5WHEREAS, the City denied, and continues to deny, lability to the Council for
the damage in the Canyon;

2. 6WHEREAS trial of the Council’s claims against the City was bifurcated into
separate phases for determining liability and damages;

2.7WHEREAS, trial of liability issues commenced on or about November 14, 2006,
and concluded on or about December 4, 2006, with post-trial briefs accepted by
the Court up to December 29, 2006;

CBM-SF\SF384628.1 (2/5/08 FINAL Version) -5-
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2.8 WHEREAS, the Council dismissed from the Actlon 1ts clalms soundmg in’
injunctive relief without prejudice; '

2.9 WHEREAS, the Court, in a written Statement of Decision filed on April 27
2007, found the City liable to the Council under theoriés of iniverse :
- condemnation and declaratory relief for damage in the Canyon. A true and
correct copy of the Statement of Dec1510n 1s attached as Ex_h.lblt G to this

Agreement;

2.10 WHEREAS, trial of the damages phase commenced on October 15, 2007,
with a mistrial declared on October 29, 2007, because of wildfires in San Diego
County that resulted 1n closure of the courthouse from October 22 through 26,
2007; and

2.11 WHEREAS, the Council and the City participated in a judicial settlement
“ conference before the Honorable Linda B. Quinn on October 18, 2007 and a -
mediation before Steven Kruis on November 14, 2007;

2.12 NOW THEREFORE, the Council and the City _désire to resolve the Action
without further litigation proceedings and do hereby agree to resolve the Action
as follows:

3 AGREEMENTS AND COVENANTS

3.1 Dismissal, Payments and Basic Obligations: Upon execution of this Agreement,
and its approval by the City Council, the Council shall dismiss the Action with
prejudice. In consideration for a dismissal of the Action, with prejudice, and the
other agreements and covenants set forth herein, the City shall pay to the |

- Council the sum of Four Million Five Hundred Thousand Dollars
($4,500,000.00) in two installments as follows: (a) the sum of One Million
Dollars ($1,000,000.00) shall be paid on or before February 7, 2008; and (b) the:
sum of Three Million Five Hundred Thousand Dollars ($3,500,000.00) shall be
paid on or before March 15, 2008; and the City hereby waives any right to
appeal and shall perform the Interim Maintenance, the Phase Il Work, and the
Maintenance as described herein and comply with the other agreements and
covenants set forth herein;

3.2 Phase | Work: The Council shall remain solely responsible for the Phase I Work,
and assumes all liabilities therefor and resulting therefrom, until Completion of
‘the Phase I Work. Upon completion of the Phase I Work, per section 1.6, the
City Engineer, or his designated Deputy City Engineer shall be substituted as the
“Resident Engineer” or engineer of work for the Phase I Work. Upon
“completion of the Phase I Work and delivery to the City of the Temporary
- Exclusive Drainage Easements, the City shall maintain the Phase I Work during

CBM-SFSF384628.1 (2/5/08 FINAL Version) - -G
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the Interim Maintenance Period. The Council has provided herewith written
evidence that the City is named as an additional insured on all insurance‘policies
pertaining to the Phase I Work for Nautilus General Contractors, and is attached
hereto as Exhibit I. In addition, the Council hereby assigns to the City the -
indemnity, hold harmless, and defense provisions of each of the Council’s
contracts with Nautilus General Contractors and Land Design Consultants, and
hereby assigns paragraphs 13 through 16 of the Standard Work Agreement
between the Council and GEL. The Council also hereby assigns to the City all
rights, if any, that the Council has as against the hydro seed subcontractor for the
Phase I Work. The Council shall obtain written consents, if necessary, to such
assignment from Nautilus General Contractors, GEI and Land Design
Consultants. As between the Council and the City, the City shall be respon51ble
for the Phase I improvements but shall stand in the Council’s shoes by acquiring
all rights the Council has against Nautilus General Contractors; GEI, and Land
Design Consultants as concerns the investigation, design and construction of the
Phase I Work. True and correct copies of the contracts entered into between the
Council and Nautilus General Contractors, Land Design Consultants, and GEI,
respectively, are attached hereto as Exhibits G, I, and K. :

3.3 Maintenance of the Storm Drainage Easements: The City shall be responsible

for the Maintenance of all areas within all the storm drainage easements it holds
in the Canyon. Nothing in this Agreement shall be construed to alter the Parties’

- rights and obligations pursuant to the Negative Open Space Easement in Lot 1

(attached hereto as Exhibit L) and which is incorporated herein;

3.3.1 Reduction in Size of Temporary Exclusive Drainage Easements in the
"~ Canvon: The temporary exclusive drainage easement in Lot 1

(Exhibit A) and the temporary exclusive open channel drainage
easement in the Upper Canyon (exhibit B) may be reduced in size at the
sole expense of the City and only by use of the easement forms
attached as Exhibit C and D, respectively. The acceptable dimensions
of these easements however will depend upon the nature and extent of
the permanent repairs made by the City in the Canyon and the
reasonable maintenance requirements of the City’s adopted design.
The size of the permanent exclusive drainage easement in Lot 1
(Exhibit C} may be smaller than the temporary exclusive drainage
easement in Lot 1 (Extubit A) provided the permanent easement area
reserved is sufficient to allow for on-going maintenance by the City of
the System in Lot 1 without damage to the feée. Similarly, the size of
the permanent exclusive drainage easement in the Upper Canyon
(Exhibit D) may be smaller than the temporary exclusive open channel
drainage easement in the Upper Canyon (Exhibit B) provided the
permanent easement area reserved is sufficient to allow for on-going
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P

maintenance by the City of the System in the Upper Canyon without
damage to the fee. If these conditions and the conditions in section
3.3.2 are met, the Council will promptly grant and the City will accept
and record the permanent easements (Exhibits C and D) that will
include a legal description provided at the City’s expense and which is
plotted based on the same maps and datum points used to plot the
respective temporary easements. These permanent-easements will
include a quitclaim of the temporary exclusive drainage easements in

- the Canyon thereby dissolving them. The City’s right to propose a

332

reduced permanent easement in Lot 1 is not dependent upon
improvements to the Upper Canyon; .

Repairs to the Canyon Area Formerly Included Within Temporary
Easement Upon Conversion to Permanent Easement: Prior to
conversion of the Temporary Easements to Permanent Easements, the
City, at its sole expense, will repair any damage to the fee and remove
any dangerous condition, within the Temporary Easement boundaries
that will be excluded from the boundanes of the Permanent Easements
caused by the Phase II Work in Lot 1 or the operatlon of the Storm
Drain System in the Canyon

3.4 Substitution of Responsible Party: Upon execution of this Agreement and upon

3.5

receipt by the City of payment of all charges due and owing as of January 15,
2008 on Job Order Account number 42-7767, the City will substitute in as
applicant of the Council’s SDP by filing a “Change in Responsible Party” form
signed and notarized by both parties (attached hereto as Exhibit M). The Council

represents that it will supply to the City all consents, and authorizations

reasonably necessary to enable the City to file the SDP application for the Phase

II Work and to obtain the issuance of an SDP for the Phase II Work;

Delivery of Investigative Materials: The Council has authorized and the

Council’s consultants referenced below have agreed to deliver, or cause to be
delivered, to the City’s representative designated in the Notices section of this
Agreement, at the City’s expense and upon its payment, legible copies of all
geotechnical, geology, vegetation, biological, environmental, hydraulic and
hydrology work performed by GEI, Rivertec Engineering, and Land Design -

Consultants, and any subcontractor or independent contractor thereof in

connection with the SDP application by the Council, the Phase I Work, and the
Phase II Work based on the design by Land Design Consultants, as well as all

calculations (including, but not limited to, slope stability and hydrology) bearing
on conditions existing prior to commencement of the Phase I Work, during

construction of the Phase I Work, prepared in connection with the design of the
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Phase I Work (including upon completion of thc Phase I Work), and prepared in
connection with the design for the Phase Il Work by Land Design Consultants; -

3.6 Delivery of Applications: The Council has authorized and the Council’s
consultants referenced below have agreed to deliver, or cause to be delivered, to
the City’s representative designated in-the Notices section of this Agreement, at
the City’s expense and upon its payment, a copy of all permit and other
applications to any City, county, state or federal department or agency, as well
as legible and complete copies of all correspondence, email and deliverables to
or from any such department or agency, including but not limited to the
California Department of Fish & Game, California Regional Water Quality
Control Board, and United States Army Corps of Engineers, that pertain to the
Phase T Work, the SDP or the design of the Phase II work by Land Design
Consultants. This includes all correspondence, email and other deliverables
exchanged between any City, county, state or federal agency or department and.
any of the Council’s agents, including, but not limited to, Land Design
Consultants, Rivertec Engineers, and GEI;

3.7 Phase IT Work: The City will design and construct the Phase I1 Work, shalli
. substitute for the Council as the permitee on the permit granted by the Army
Corps of Engineers, and, shall be responsibie for accompiishing all acts
necessary to obtain approval of the SDP, including any approvals required by
any City, county, state or federal agency and department, including but not
limited to the California Department of Fish & Game, the California Regional
Water Quahity Control Board, and the United States Army Corps of Engineers.
The City shall have the right, at its sole discretion, to select the appropriate.-
“design for the Phase II Work, to select the design professionals to design the
Phase II Work and perform any services reasonably necessary to obtain the
SDP, and to select the general contractor to perform the Phase II Work and will
be solely responsible for its action or failures to act in that regard. The Council
expressly acknowledges and agrees that the City shall not be required to accept
or construct the Phase II design prepared by Land Design Consultants and
further represents that it has no expectation that the City will construct the Phase
I design prepared by Land Design Consultants. The Council has not obligated
either itself or the City, in communications with any county, state or federal
department or agency, to construct the Phase II design prepared by Land Design
Consultants; ‘

However, the City acknowledges and agrees that upon completion
of the Phase I Work the City will notify the regulatory agencies described
above that it has substituted in place of the Council as responsible party for the
completion of the Phase IT Work and as permittee on permits granted by those .
agencies prior to the completion of the Phase I Work and will provide the

CBM-SFSF384628.1 (2/5/08 FINAL Version) -9-
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. Council with a copy of all such notices at the Council’s expensé'

In addition, the Clty acknowledges and agrees that it will be solely
responmble for all fines or penalties, levied by any of the above regulatory . -
agencies, arising out of the Phase Il Work or failure to complete that work,"

. and will defend, indemnify and hold the Council, as owner, harmless from any
liability to the above agencies arising out of the Phase II Work or the Cl*y s
elections in making permanent repairs in Lot 1;

3.8 Indemnity: The City shall make available for review and copying at the

Council’s expense, to the Council’s representative designated in the Notices .
section of this Agreement, a copy of each contract between the City and any
outside design professional and general contractor who 1s participating in the
Phase 11 Work or SDP and further represents and warrants that each such
contract will contain an indemnity, hold harmless and defense provision that
complies with the City’s requirements, including minimum insurance ,
requirements, and that said provisions will run in favor equally of the City and
of the Council. In addition, the City represents and warrants that each outside
design professional and general contractor with which the City contracts to
perform services in connection with the Phase IT Work or SDP shall name the

“Council as an additional insured on its general hability policy to the same extent

that the City is named an additional insured. The City shall promptly provide
copies of all additional insured endorsements to the Council’s representative

“designated in the Notices section of this Agreement;

3.9 Maintenance of the Phase Il Work: The City shall be required to maintain the

Phase 1I work in accordance with section 1.14, above. The Council represents
and agrees that it will provide any authorization, consent, access or other
documentation that 1S reasonably necessary for the City to perform any .
Maintenance required by this subsection that have not already been provided by
pre-existing easements or the easements accepted as part of this Agreement

3.9.1 Maintenance of the Open Channel in the Upper Canyon: The City shall
be required to maintain the unimproved open drainage channel
described within the boundanes of Exhibit B as described in sectlon

1.14;

3.10 Maintenance of Vegetation: The City shall be required to plant and maintain

any vegetation required pursuant to any mitigation measure imposed by any
City, county, state or federal agency or department in connection with the Phase
II Work or the SDP during any required Vegetation Maintenance Period as

defined in Section 1.19 above;

CBM-SF\SF384628.1 (2/5/08 FENAL Version} -10-
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3.11 Each Party to Bear Own Fees, Costs and Expenses: The Council and the City -
hereby represent and agree that, except for the payments referenced in section
3.1 above, each party shall bear its own attorneys’ fees, costs and expenses in
connection with this Agreement and the Action, that neither party shall be
deemed a “prevailing party” for purposes of attorney’s fees, costs or expenses in -
connection with the Action, and that the payments set forth above in section 3.1
constitute a full accord and satisfaction of any claim or right to payment,
damages or reimbursement for the Phase I Work and any claim the Council, or -
any of its attorneys, has or may have against the City for attorneys” fees, costs -
and/or expenses arising out of or in connection with the Action or pursuant to
any contract or statute that applies to the Action;

3.12 Disputes Arising Qut of Agreement: The Supen'or Court of the City and
County of San Diego, by and through the Hon. Linda B. Quinn shall retain
Jurisdiction to address and resolve any and all disputes arising out of this
Agreement or the City’s operation of the System or any part thereof before
completion of the Phase I Work. The Parties retain all rights they may have
arising out of any disputes regardmg the performance of this Agreement or
otherwise;

3.13 Attomeys’ Fees in the Bveni of Dispuie: In the eveii of a dispuie arising out
of, or in connection with, this Agreement, the prevailing party in a civil
proceeding shall be entltled to recover its reasonable attorneys’ fees as an item
of costs;

3.14 Govemning I aw: This Agreement shall be governed by, interpreted, construed
‘and enforced according to the laws of the State of California;

3.15 Entire Agreement: This Agreement and Exhibits hereto constitutes the entire
-agreement between the Council and the City pertaining to the Action and the
Canyon, as well as any other subject contained herein, and fully supersedes and
supplants any and all prior negotiations, understandings, agreements, statements,
representations, warranttes, and promises, whether written or oral;

3.16 No Amendment Except in Writing: The Council and the City represent and
agree that this Agreement cannot be amended or modified except in a writing
that is signed by the party to be charged. This means, for example, that this
Agreement cannot be amended or modified orally or by conduct.. - The Council
and the City each hereby represent and agree that neither of them will make any
claim or assertion, at any time or place, that this Agreement has been modified
or amended orally or by a party’s conduct;

CBM-SH\SF384628.1 (2/5/08 FINAL Version) -11-
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3.17 No Assignment: The Parties: represent and warrant that they have not made,
and will not make in the future, an assignment of any of their respecuve I ghts or
obligations under this Agreement; :

3.18 Neutral Construction: The Counci] and the City, as well as their respective
attorneys, each contributed to and participated in the drafting of this Agreement.
The Council and the City represent and agree that Civil Code section 1654 shalil
not apply concerning any dispute over the terms of this Agreement or their

_construction or interpretation,

3.19. Severability: If for any reason any provision of this Agreement is declared to
be invalid or-unenforceable, the Council and the City hereby agree that the
remaining provisions of this Agreement shall continue in full force and effect,
and that this Agreement shall be construed as if the invalidated or unenforceable -
prov13101:1(s) had never been a part of this Agreement;

3.20 Further Assurances: The Council and the City each agree to promptly execute,
provide or supply any information, authorizations or consents that may be
reasonably required to achieve the purposes set forth in this Agreement;

31.21 Advice of Conngel: The Council and the Citv each reprecente and warrante
that it and its duly qualified and authorized representatives have read this
Agreement, has had it reviewed by counsel of its choice and that counsel has
fully explained the provisions of this Agreement to them, that they understand
the provisions of this Agreement, and that the Council and the City are signing
this Agreement freely and.voluntanly;.

3.22 No Reliance on Other Party: The Council and the City, in entering into this
Agreement, each expressly represents and agrees that it is not relying upon any
representation, statement, covenant, agreement, promise or warranty, except as
expressly contained in this Agreement, and that it has not relied upon any
statement, comment, or representation by the other in deciding to enter into this
Agreement or concerning the terms of this Agreement;

3.23 Signatories Duly Authorized: The Council represents that the Director
signatories to this Agreement on its behalf has been duly authorized by the
board of directors of the Council to sign this Agreement on its behalf and shall

-provide a copy of the minutes or resolution verifying the same to the City and
which shall be appended as Exhibit ‘N’ to this Agreement. Likewise, the City-
represents that the signatory to-this Agreement on its behalf has been duly
authorized by the City Council to sign this Agreement on its behalf and shall . .
provide a copy of the minutes or resolution verifying the same to the Council
and which shall be appended as Exhibit ‘O’ to this Agreement;

CBM-SFSF384628.1 (2/5/08 FINAL Version) . -12-
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3.24 City Council Approval: The City represents, warrants and agrees that the City
Attorney’s Office will execute this Agreement as to form-on behalf of the City
and promptly submit it to the San Diego City Council with the recommendation
that the Agreement be promptly approved by the City Council. This Agreement
will not be binding on any Party unless and until it is approved by the City
Council; ' : : '

3.25 Notices: The Council and the City, respectively, designate the following
persons to execute and receive notices in connection with this Agreement:

For the Council: ; For the City:

John F. McGuire, Esq. (or his designee)  Michael Aguirre, Esq. (or his designec)
Thorsnes Bartolotta McGuire Mia Severson, Esq. (or her designee)
2550 Fifth Avenue, 11" Floor Office of the City Attorney

San Diego, CA 92103 1200 Third Avenue, Suite 1100

Ph. (619) 236-9363 ' San Diego, CA 92101-4100

Fax. (619) 236-9653 Ph. {(619) 533-5800
mcguire@tbmlawvers.com Fax 619-533-5856

mseverson(@sandiego.gov

The individuals named above may be changed or supplemented by unilateral
amendment to this Section upon reasonable notice.

3.26 Counterparts: This Agreement may be executed in counterparts. However,
this Agreement shall not be binding upon any party until it has -been executed by
both by the President of the Board of Directors of the Council and City, by the
person in the Notices Section of this Agreement, and promptly thereafter
approved by the City Council;

3.27 Duplicate Originals: There shall be two originals of this Agreement, with one
received by the Council and the other received by the City.

3.28 Waiver: Voluntary written waiver of any condition precedent or condition
subsequent contained herein shall be limited to that condition and shall not
constitute a waiver of any other condition.

Signatures on the following page....

CBM-SF\SF384628.1 (2/5/08 FINAL Version) -13-7
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IN WITNESS WHEREOF the underswncd have executed thlS Acreement on
the date indicated.

LA JOLLA ALTA THE CITY OF SAN DIEGO
MASTER COUNCIL
@ B’“MD -
MM:’[ZMAO | ts: /T e ety e
Dated February &, 2008 Dated: February 7 % 2008
By: e ~hetoasuife
Its: T rom aenins

Dated: February &, , 2008

APPROVED AS TO FORM:

For the Council: : " For the City:

John F. McGuire, Esq. ___—Mia Severson, Esq. i
Attorney for the La Jolla Alta Master Council Chief Deputy City Attorney
For CSAC Excess Insurance Authority For A1G Domestic Claims, Inc.
Doug Taylor Tim Owens

CBM-SFSF384628.1 (2/5/08 FINAL Version) © 144
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IN WITNESS WHEREOF, the und-crsigncd have executed this Agreement on
the date indicated.

LA JOLLA ALTA " THECITY OF SAN DIEGO
MASTER COUNCIL | '

By: By:

Its: , Its:

Dated: February ___, 2008 Dated: February | 2008
By:

Its:

Dated: Febmary , 2008

APPROVED AS TO FORM:

For the Council: For the City:

John F. McGuire, Esq. Mia Severson, Esq,

Attorney for the La Jolla Alta Master Council Chief Deputy City Attorney

For CFAC Excess Insurance Authority For AIG Domestic Clatms, Inc.
eyl f Zig i}

Doug Taylor Tim Qwens

CBM-SFASF384628.1 (2/4/08 Alt Version) ~14-
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. IN WITNESS WHEREOF, the undersigned have executed this Agrecment on

the date mdicated.

LA JOLLA ALTA
MASTER COUNCIL

By: By:
Its: Its:
Dated: February |, 2008

‘Dated: February __, 2008

By:
Its: '
Dated: February _ , 2008

APPROVED AS TO FORM:

1.
v Ll \..,u [Frfterin

E.-..- -rl-.

Jobn F Mchrc Esq
Atiorney for the La'J olla Alta Mastcr Council

For CSAC Excess Insurance Authority

Doug Taylor

CBM-SFSEIH4628.] (2R Al Version) -14-

THE CITY OF SAN DIEGO

ror the City:

Mia Severson, Esqg.
Chief Deputy City Attorney

For AIG Domestic Claims, Inc.

Tim Qwens

[P



009351

442118.2

La Jolla Alta Master Council vs. City of San Diego
Index to Exhibits to
Settlement Agreement and Limited Release

Temporary Exclusive Dramage Easement in Lot 1

Temporary Exclusive Open Channel Drainage Easement in Upper Canyon

" Permanent Exclusive Drainage Easement in Lot 1

Permanent Exclusive Drainage Easement in Upper Canyon _
Phase I Emergency Grading Plans, approved August 30, 2007
Municipal Code § 143.0126 for Emergency Grading in Enviromnentally Sens;i-tive Land

Contract for Phase I Emergency Repairs Between LIAMC and Nautilus Construction, dated
September, 2007

Statement of Decision dated April 27, 2007

Certificate of Liability Insurance

Contract for Phase I work Between C_o-unci] and Land Design Consultants, dated May 15,
2007

Contract for Phase I work Between Council and GEIl, dated September 14, 2007
Negative Open Space Easement

Change of Responsible Party Form

Minutes from Council re Duly Authorized Signatory

Minutes from City re Duly Authorized Signatory

INDEX TO EXHIBITS TO SETTLEMENT AGREEMENT
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: GRANT DEED -
TEMPORARY DRAINAGE EASEMENT IN LOT 1

For valuable consideration, receipt of which s hereby acknow]edge La Jolla Alta Master
Council : . _

HEREBY GRANTS to the City of San Diego, a municipal corporation in the County of
San Diego, State of California, an exclusive temporary easement, and a right of way for access to
construct, reconstruct, maintain, operate, and repair a storm drain system consisting of a partially
improved drainage system and an unimproved storm drain open channel and related facilities
including any or all appurtenances thereto, together with the right of ingress and egress, over,
under, along and across all that real property situated in the City of San Diego, County of San
Diego, State of California, described as follows: '

[Legal Descriptioh Attached Hereto As Exhibit A

Reserving unto the Grantor herein, its heirs, assigns, and members ali rights and remedies
it would otherwise have regarding its fee interest in the Canyon. The Grantee shall have the
exclusive right within its easemeni io ercct buildings, masonry walls, and other permanent

‘structures, the planting, replanting or growing of trees; the changing of the surface grade; and the
installation of other drainage structures and improvements, '

La Joila Alta Master Council

Dated

Grantor:

By:

This is to certify that the interest in real property conveyed by this instrument to the City
of San Diego, a municipal corporation, is hereby accepted by the undersigned officer on behalf of
the City of San Diego, pursuant 1o authority conferred by the Municipal Code, and the gramee
consents to recardation thereof by its duly authorized officer.

Dated:

v For the City Engineer or his Designee
By: ‘

442075.1 EXHIBIT A
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EXHIBIT “A” -

STORM DRAINAGE SYSTEM LOWER CANYON EASEMENT
LEGAL DESCRIPTION

THAT PORTION OF LOT 1 OF LA JOLLA ALTA P.R.D. UNIT NO. 15, IN THE CITY OF
SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO

MAP THEREOF NO. 12751, FILED IN THE OFFICE OF THE COUNTY RECORDER OF
THE COUNTY OF SAN DIEGO ON NOVEMBER 30, 1990, PARTICULARLY DESCRIBED
AS FOLLOWS:

BEGINNING AT THE SOUTHWESTERLY CORNER OF SAID LOT I; THENCE ALONG
THE SOUTHERLY LINE OF SAID LOT, NORTH 76°16°20” EAST 73.64 FEET TO THE
TRUE POINT OF BEGINNING; THENCE LEAVING SAID SOUTHERLY LINE, NORTH
05°45’15” WEST 130.22 FEET; THENCE NORTH 13°54°18” EAST 66.41 FEET; THENCE
NORTH 02°34°0}” EAST 133.49 FEET;THENCE NORTH 16°14’37” EAST 71.66 FEET;
THENCE NORTH 11°16°08” EAST 57.88 FEET; THENCE NORTH 30°55°49” EAST 66.52
FEET; THENCE NORTH 08°37°31” EAST 78.36 FEET; THENCE NORTH 36°01°25” EAST

. 71,52 FEET: THENCE NORTH 45°34°48” EAST 113.98 FEET; THENCE NORTH 07°54°13”

EAST 85.33 FEET; THENCE NORTH 04°58'00° WEST $7.12 FELET; THENCE NORTH
15°17°54” WEST 40.33 FEET, THENCE NORTH 42°15°33” EAST 123.19 FEET; THENCE
NORTH 12°19715” WEST 183.65 FEET; THENCE NORTH 48°14'06” WEST 36.88 FEET;
THENCE NORTH 41°4)°42” WEST 52.79 FEET, THENCE NORTH 19°49°07” EAST 12.36
FEET; THENCE NORTH 89°06°45” EAST 4).34 FEET, THENCE NORTH 10°20°18” WEST
179.62 FEET; THENCE NORTH 10°16°10” EAST 143.89; THENCE 07°23°02” EAST 155.53
FEET; THENCE 13°04°10” EAST 51.86 FEET; THENCE NORTH 32°39°15” WEST 33.45
FEET; THENCE NORTH 01°08'03” WEST 36.28 FEET, THENCE NORTH 29°11°52” WEST
15.96 FEET; THENCE NORTH 15°44°56” EAST 73.50 FEET; THENCE NORTH 60°51°52"

.EAST 19.84 FEET; THENCE NORTH 15°31°03” EAST 70.07 FEET; THENCE NORTH
05°51°01” EAST 71.08 FEET; THENCE NORTH 67°37°50” EAST 16.40 FEET; THENCE
SOUTH 40°46°39” EAST 54.73 FEET; THENCE SOUTH 18°10°26” EAST 55.10 FEET;
THENCE SOUTH 09°11°25” EAST 41.44 FEET; THENCE SOUTH 27°13°14” EAST-66.35
FEET; THENCE SOUTH 02°45°25” EAST 34.14 FEET, THENCE SOUTH 50°29°03” EAST
30.60 FEET; THENCE SOUTH 00°09°20” EAST 11.78 FEET; THENCE SOUTH 31°11°18”
WEST 23.23 FEET, THENCE SOUTH 11°30°26” WEST 29.12 FEET, THENCE SOUTH
75°48°09” WEST 11.50 FEET; THENCE 39°29'12” WEST 30.60 FEET; THENCE SOUTH
18°02°05” WEST 71.47 FEET; THENCE SOUTH 02°51°45* WEST 59.24 FEET; THENCE
SOUTH 08°39°36” EAST 39.81 FEET; THENCE SOUTH 06°14°28” EAST 70.15 FEET;
THENCE SOUTH 01°27°24” EAST 27.29 FEET, THENCE SOUTH 16°07°31” EAST 75.46
FEET; THENCE SOUTH 10°18°47” EAST 79.24 FEET; THENCE SOUTH 00°09°20” EAST
21.70 FEET;, THENCE SOUTH 19°00°51™ EAST 30.20 FEET; THENCE SOUTH 08°18°27”
EAST 96.15 FEET; THENCE SOUTH 11°14°41” EAST 72.55 FEET; THENCE SOUTH
03°02°51” EAST 85.99 FEET; THENCE SOUTH 15°26’02” WEST 91.09 FEET;

JAPRONMOS5024001 \Mapping\Exhibits\LatollaAltaLowerCanyonEasc.doc

SHEET 1 OF 5
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EXHIBIT “A”

STORM DRAINAGE SYSTEM'LO“’ERCANYON EASEMENT - -
LEGAL DESCRIPTION

THENCE SOUTH 14°27°21” WEST 222.57 FEET, THENCE SOUTH 38°40°28” WEST 98 .47
FEET; THENCE SOUTH 01°12°05" EAST 67.91 FEET, THENCE SOUTH 27°57°20” WEST
250.78 FEET; THENCE SOUTH 33°01°02” WEST 102.10 FEET; THENCE SOUTH 21°56°37”
WEST 42.83 FEET; THENCE SOUTH 00°33°05° WEST 75.34 FEET; THENCE SOUTH: o
10°25°39” EAST 57.34 FEET; THENCE SOUTH 48°24°16” EAST 33.23 FEET; THENCE
SOUTH 09°55°26™ EAST 59.27 FEET TO SAID SOUTHERLY LINE OF LOT 1; THENCE
ALONG SAID SOUTHERLY LINE, SOUTH 76"16 20” WEST 129.85 FEET TO THE TRUE
POINT OF BEGINNING,

SEE EXHIBIT EASEMENT PLAT, ATTACHED HERETO" AS SHEETS 3, 4 AND 5 OF s,
AND MADE A PART HEREOF.

'ROBERTR. SIMS, R.C.E. 21649
LICENSE EXPIRES: 9-30-09

Dated:

JAPROMN)SO2400 \Mappi ng\&hibils\l.a.lolla)\haprmCanyonEasc.doc

"SHEET2OQOF 5
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SCALE: 1"=350

EASEMENT PLAT

AN

LA JOLLA ALTA P.R.D. UNIT NOQ. 15
MAP NO. 12751 -

INIDA

SEE EASEMENT DETAIL ON
SHEETS 4 AND 5 OF 5.

SHEET 3 OF 5 SHEETS

PREPARED BY:

LAND DESIGN CONSULTANTS, INC.

199 SOUTH LOS ROBLES AVENUE, SUITE 250
PASADENA, CALIFORNIA 91100

- (626) 57B=7000

STORM DRAINAGE SYSTEM

LOWER CANYON
EASEMENT AREA

. g\mmmmmvm\pwm.q AT k15 4T pavey
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SCALE: 1"=150 FASEMENT PLAT SHEET 4 OF 5 SHEETS
. SEE SHEET 5 :
\ _ \ ' A '
N ot
r\ ’ \"}3 ) ) . :
i\ o x 7

LNE TABLE

LINE BEARING | LENGTH
L1 NO5°45'15"W 130.22°
L2 N135418°E 66.41
L3 N1674 37 E 71,66
L4 Wil Ub L 788
L5. N3DS549°F 66.52
L6 NOB37 31°E 78.36'
L7 N3601'25"E 71.62°
LB NO75413°E 85,33
L9 NO4'58'00°W 67.12'
Lo NiST7 54" W 40,53
L11 N1299"15"W 183.65'
N 112 SO30251E 6599
| 113 S1526'02° W 91.09°
X 114 | SO1MZ05€ |. 6791 -
z \ L15 S21°56'37"W 42.83
T L16 S00°3305™W |- 75.34
b4al] 17 | S102539°F |. 57.34
29 "118 | S4B2416°E 332%
z 118 | SOSS526°E 59.57"
9 Y= L20 S761300"W 14.11°
{ ™ L21 S769300°W 19.65
L20
CURVE TABLE
- DELTA RADIUS LLENGTH
IB23I6° | 345.40° 231.45
PREPARED BY: . STORM DRAINAGE SYSTEM
LAND DESIGN CONSULTANTS, INC.. : .
199 SOUTH LOS ROBLES AVENUE, SUITE 250 LOWER CANYON
PASADENA, CALIFORNIA 81101 TASEMENT AREA

(626) 578—7000

& VPTRUNDEIHO0 \Mappirg \Lahits i winagudairi o O~ fnt ey 12148/07 101BTT  Jure
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L ' . : SHEET 5 OF 5 SHEETS
SCALE: 17=150 EASEMENT PLAT . )
} / \“‘9 CURVE TABLE
CURVE DELTA RADIUS LENGTH
Ct 17°11'28"° 474.00" 142,22
I~ ¢z ng02’39” | 274.00" 43.25'
LINE TABLE B
LINE BEARING LENGTH
Lt - | NiZ1g15"w 183.65
L2 N4814°06"W 36.88'
L2 NA1T4142°W 5279
L4 Nig'4907 E 12.36° .
) LS NEBIDE'45 £ 41.34°
: N L6 NI130A'10°E. 51.86"
) L7 N323915°W 33.45
L8 NOTDB'DZ W 36.28
L9 N2891'52°W 15.96"
110 -N15"44'56"E 73.50"
i @ - L1 NE60"51'52"E 19,84’
’ [5i) P12 N1531°03°E 70.07"
vga 113 NOSS1VOE 71.08
114 NE737S50E | - 16.40
L15 S4046'39°E 54,73
| 116 S18710°26°E 55.10°
L7 S0911'25°E 41.44
18 . | S271314°E 66.35"
woy L19 S0Z45'25"E 344
- _g‘;g, S5026'03°€ 30.60°
. w o i 50070920 .78
— = & L5 S3111'18°W 23.23
s :;.) z | SIV3026™W 2917
. =] i 5754800 W 11.50°
/ <] @ p! S382912°W | _ 30.60
= z & S1BD205 W 71.47°
6 > ol SDZ'51'45°W 5g,24'
o v oy S08739°36°E 39.81°
S - 231 . S0614'2BE | 7015
ro ,!‘ SOV 27 24°E 77.99"
R S1607 31°E 75.46'
—':) fx SI01847 E 79,24’
AR S0003'20°E .70
o ‘% 150051 W 30.20°
e SD8B 27 E 96.15'
P S1114°41°E 72.55'
e, S0302'51°E 85.99'
& N4551'53°E 66.96"
d S0041°42°E 74.51
:{L_S_j
%
i\
-\
-
\
\
\ |%
SEE SHEET 4\ ) SEE SHEET 4

PREPARED BTY:

LAND DESIGN CONSULTANTS, INC.
199 SOUTH LOS ROBLES AVENUE, SUITE 250
PASADENA, CALIFORNIA 91101

(626) 578-7000

STORM DRAINAGE SYSTEM

LOWER CANYON
EASEMENT AREA
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GRANT DEED - .
TEMPORARY DRAINAGE EASEMENT
INTHE UPPER CANYON

Fm— valnable consideration, receipt of which is hereby acknow!cdge La Jolla Alta Master -
Counc1l :

HEREBY GRANTS to the City of San Diego, a municipal corporation in the County of
San Diego, State of California, an exclusive temporary easement, and a right of way for access to
construct, reconstruct, maintain, operate, and repair a storm drain system consisting of a partially
improved drainage system and an unimproved storm drain open channel plus twenty (ZO)Ifect in
width on either side, together with the right of ingress and egress, over, under, along and across
all that real property situated in the City of San Dlego, County of San Dlego State of California,

described as fol]ows

[Legal Description to be Provided by LIAMC]

Reserving unto the Grantor herein, its heirs, assigns, and members all rights and remedies
rould otherwise have regarding its fee interest in the-Canyon. The-Grantee shall have the
“exclusive right within its easement to erect buildings, masonry walls, and other permanent
structures, the planting, replanting or growing of trees; the changing of the surface grade; and the
installation of other drainage structures and improvements.

La_ Jé]la Alta Master Council

Dated

Grantor:

By:

This is to certify that the interest in real property conveyed by this instrument to the City
of San Diego, a municipal corporation, is hereby accepted by the undersigned officer on behalf of
the City of San Diego, pursuant to authority canferred by the Municipal Code, and the grantee
consents to recordation thereof by its duly authorized officer. '

Dated:

For the City Engineer or his Designee
By: :

442117} EXHIBIT B
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GRANT DEED -
PERMANENT DRAINAGE EASEMENT IN LOT 1

For valuable consideration, receipt of which 1s hereby acknowledge, La Jolla Alta Master
Council, ~ '

» HEREBY GRANTS to the City of San Diego, a municipal corporation in the County of
San Diego, State of California, an exclusive permanent easement, and a right of way for access to
construct, reconstruct, maintain, operate, and repair a storm drain system and related facilities

" including any or all appurtenances thereto, together with the nght of ingress and egress, over,
" under, along and across all that real property situated in the Clty of San Diego, County of San
Diego, State of Califormua, described as follows: ~

[Legal Description to be Provided by the City]

Reserving unto the Grantor herein, its heirs, assigns, and members all rights and remedies
it would otherwise have regarding its fee interest in the Canyon. The Grantee shall have the
exclusive right within its easement to erect buildings, masonry walls, and other permanent

_structures. the planting, replanting or growing of trees; the changing of the surface grade; and the
installation of other drainage structures and improvements. The City hereby guiiclaims the
exclusive temporary drainage easement in Lot ] which is attached hereto as Exhibit 1 thereby

dissolving said easement,

La lolla Alta Master Council

Dated

Grantor:

By:

This is to certify that the interest in real property conveyed by this instrument 1o the City
of San Diego, a municipal corporation, is hereby accepted by the undersigned officer on behalf of
-the City of San Diego, pursuant to anthority conferred by the Municipal Code, and the grantee
consents to recordation thereof by its duly authorized officer.

Dated:

For the C;ty Engineer or his Dr351 gnee
By: :

442119 EXHIBIT C
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GRANT DEED - ‘
PERMANENT DRAINAGE EASEMENT
IN THE UPPER CANYON

For valuable consideration, receipt of which 1s hereby acknowledge, La Jolla Alta Master

Council

HEREBY GRANTS to the City of San Diego, a municipal corporation in the County of
- San Diego, State of California, an exclusive permanent easement, and a right of way for access to
construct, reconstruct, maintain, operate, and repair a storm drain system consisting of
_ “including any or all appurtenances thereto,
together with the rnight of ingress and egress, over, under, along and across all that real property
situated in the City of San Diego, County of San Diego, State of California, described as follows:

[Legal Description to be Provided by the City]

Reserving unto the Grantor herein, its heirs, assigns, and members all rights and remedies
it would otherwise have regarding its fee interest in the Canyon. The Grantee shall have the
exclusive right within its easement to erect buildings, masonry walls, and other permanent
structures, the planting, replanting or growing of trees; the changing of the surface giude; and the
installation of other drainage structures and improvements. The City hereby quitclaims the
exclusive temporary drainage easement in the Upper Canyon which is attached hereto as Exhibit

1 thereby dissolving said easement.

La Jolla Alta Master Council

Dated

Grantor:

By:

This is'to certify that the interest in real property conveyed by this instrument to the City
of San Diego, a municipal corporation, is hereby accepted by the undersigned officer on behalf of
the City of San Diego, pursuant to authonty conferred by the Municipal Code, and the grantee
consents to recordation thereof by its duly authorized officer. :

Dated:'

-For the City Engineer or his Designee
By: : '

442120.1 EXHIBIT D
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San Diego Municipal Code : Chapter 14: General Reguiations

(3-2006)

§143.0126

§143.0130

Emergency Authorization to Impact Environmentally Sensitive Lands

Whenever development activity within enviranmentaily sensitive lunds is deemed
necessary by order of the City Manager to protect the pub]ic health or safety, the City
Manager may authorize, without a public heanng, the minimum amount of 1 impact
necessary 1o protect the public bealth or safety, subject to the followmg

(a) H the emergency work mvolves only temporary 1mpacts to environmentally
- sensitive lands, a Neighborhood Development Permit or Site Development

Permit is not required provided the environmentally sensitive lands are
restored, in a timely manner to their natural state, to the satisfaction of the
City Manager. Restoration shall be in accordance with a restoration plan that
.conforms with the Biology Guidelines and is approved by the City Manager,
The restoration plan shall be submitted to the City Manager within 60 days of
completion of the emergency work and work on the approved restoration plan
shall be initiated within 90 days of project completion or prior to the’
beginning of the next rainy season, whichever is greater, ‘

) If the emergency work results in permanent impacts to environmentally
sensitive lands, a subsequent Neighborhood Development Permit or Site

Development Permit is required in accordance with all regulations of this
division. The application for the Neighborhood Development Permit or Site

Development Permt shali be submyiied within §C days of complotion of the
emergency work.

(c) Within the Coastal Overlay Zone, a Coastal Development Permit is required -
for any emergency coastal development in accordance with Section 126.0718.

(Added 12-9-1997 by O-18451]1 NS .amended 10-18-1999 by O- 18691 N.S.; effective

1-1-2000) :

(4Amended 11-28-2005 by O-19444 N.S.} effective 2-9-2006.)

Uses Allowed Within Envlronmemally Sensitive Lands

Allowed uses within environmentally sensitive lands are those allowed in thc
applicable zone, except where limited by this section.

(a)  Senmsitive Coastal Bluff’ Areas. Permitied uses and activities in sensitive
coastal bluff arcas, as indicated on Map Drawing No. C-713, are limited to the

followmg:

(1) Single Dwelling Units 1ogetber with accessory structures and
Jandscape features incidental to residential uses;

(2) Bicycle storage facili.ties;
(3) Public comfort stations;

()] Public pergolas and gazebos;
(5) Public parking lots;

CourtsEx_LQ7
Case # s2.2.2.8)
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AGREEMENT FOR RECONSTRUCTION
| BETWEEN
LA JOLLA ALTA MASTER COUNCIL
| aNp
NAUTILUS GENERAL CONTRACTORS, INC.

(Fixed Price Contract)

This Agrecment is the property of
Epsien Grinnelf & Howell, APC,
" No part of this document may be copied or used without
" permission of Epsten Grinnell & Howell, APC.
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AGREEMENT FOR RECONSTRUCTION
" (Fixed Price Contract)

This Agrecment is made effective this September, 2007, between the LA JOLLA ALTA MASTER COUNCIL (hereinafier referred
10 as “Association”), a California mutuat benefit non-profit corporation, and NAUTILUS GENERAL CONTRACTORS, INC.
(hereinafter referred to as "Contractor™), for the completion of the Work. The Work to be completed is the construction ar
reconstruction described in the Contract Documents.

THE ASSOCIATION AND CONTRACTOR AGREE AS SET-FORTH BELOW.

ARTICLE1
DEFINITIONS
In this Agreement, the following words or phrases will have the following meanings:

-1.1 “Addendum” or "Addenda” are written or graphic instrument(s) issued prior 1o the execution of this Agreement which modify
or interpret the Bid Documents by _addixions, deletions, clarifications or corrections.

t 2 The “Engineer” is the person or entity appointed or engaged from time 1o time by the Association to administer this Agreement.
Unless otherwise designated, the specific Engineer appointed 10 administer 1his Agrconssin win be ither Chuck Cilman Tand
Design Consultants or Les Reed, Geotechnical Explomuons inc.

1.3 “Appllcatlon for Payment” means the separate or combmed form of application for a progress or final payment completed and
served by the Contractor on the Association and Engineer which document is in the form of AlA Documen{ G702 and continuation
sheets or such other form and containing such other information or evidence as the Engineer reasonably requires, but whlch )
application has not been certified (approvcd, signed and dated) by lhc Engineer,

1.4 "Association" shall mean and rcfcr 1o the "Owner," specifically the LA JOLLA ALTA MASTER COUNCIL, and the terms-
» Assaciation” and "Owner” shall be synonymous and interchangeable. For the purposes ofthis Agrecment, Association's designated
representative is Gary Roth, President of the Board of Directors. Association is governed by its Board of Directors who make all

. decisions pertaining to the Project.

1.5 "Authority” means any governmental apency or public or private body or any entity subservient or supplcmcnial thereto (eiccpt
the Assgciation) with jurisdiction over the Projeq! or Work by vinue of any law, statute, ordinance, regulation, rule or order.

1.6 "Basic Construction Cost” means the total or estimated cost to the Association of the Work except for any costs relating to or
consequent upon Change Orders or Construction Change Directives and excluding costs payable or attributable to the Engineer,
the Consultants, the Site, any Authority, insurance or bonding company ot other costs which are the responsibility of the Association
as provided hereunder.

1.7 "Bid Do::umcms" mean all documents and written statements provided by the Association or Engineer to contractors or the
Contractor in connection with and necessary and/or appropriate for inclusion in the Association’s request for proposals and/or bids
from contractors, which documents generally include, but are not limited to, Drawings, Specifications, bidders’ instructions,
contractor's qualification forms, and bid forms. Bid forms may include line item pncmg for major components of construction, and
such other ncqum:mcnls or forms included in any of these documents.

1.8 “Bulletins” are written or graphic instrumeats issued by the Engmccr afier the execution of the Construction Agreement which

requests 2 proposal from the Contractor that, if accepted by the Association, wilj cause a Modification. Bid Bulletins issued during
the bid process are not included within the definition of this paragraph,

SD 279186vE - i
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l 9 "Certificate for Payment" means the document (either separatc or incorporated within the form of Application for Paymcnl)
signed and dated by the Engineer as cenifying the sum approvcd by him due from the Assocrauon 10 the Contracmr in respect of
a spcc1ﬁc Apphcauon for Payment. :

. 1.10 A “Change Order” isa written authorization prcpéred by the Engineer and approved and executed by the Associa!ioﬁ, Engincer
and Contractor to change the scope of the Work, the Contract Sum, or the Contract Time.

1.11 "Claim" means any dispute, issuc or question between the Contractor and the Association arising ‘out of any Construction
Agreemem, or any dispute, issue or question between the Engineer, the Assocnanen and/or any member or resident of Assocnauon
' ansmg out of this Agreement.

1.12 “Conslrucl:on Agreement” or "Agreement” means this agreement between the Association and the Contractor 10 perform the

 Work or services necessary or desirabie to repair or cormect the Defective Conditions. Construction Agreement does not include .
agreements with Engineer or Consultants. "Construction Agreement” shall mean the same as, and be mterchangeabicwnh the terms
"Agreemenl for Construction,” *Agreement for Reconstrucuon and ”Construcuon Contract.”

1.13 A "Construction Change Directive" is a writien instruction prepared by the Engineer and signed by the Association and the
Engineer, but not yet approved by Contractor, that d1rccts Contractor to changc add 1o or delete from thc Work, the Contracl Sum
or the Contract Time. . .

1.14 "Construction Documents” shall mean and refer to those certain Drawings, Spééiﬁcalions schematics, Pfojcct Manual and
ather necessary documents, prepared for the Project by Engmecr or Consultanls under related agreements between the Association
and the Engineer or Comuhant.s. .

1.15 "Consultants" means cne or more individuals or entities providing prol‘cs.sional consulling services in any capacity including
any architecture, engineering, construction management, building inspeciion, or ather field as the Association may from time totime
engage in connection with the Pro_;cct.

1.16 "Contract Documents" is as_deﬁned in Paragraph 2.1 of this Agrecmcnt.

1.17 "Comracz Sum" means lhc sum as spec:ﬁcd in Paragraph 5.1 and pa}rab]c by lhc Associatipnto thc Conlxac!orm consideration
for the Work.

1.18 The "Contract Time" is that period of time as specificd in Paragraph 11.4,-allowed in the Contract Documents for Contractor
to complete the Work.

1.19 "Contractor” means the persons or entity(ies) directly engaged by the Association, to perform the Work. "Contractor means
the same as, and may be interchanged with, the terms "General Contractor” and "Construction Contractor.”

1.20 Theterm “day" means calendar day, "week"” means seven D conseculwc caiendar days, and "month” rricans calendar monthé,
all including weekends and iegal holidays.

1.21 "Defective Conditions™ means the conditions feferred 10 in the Contract Documenis 1o be repaired or r'eplaccd by Contractor,

1.22 “Drawings" are the pictorial and graphic description of the Work or proposed Work prepared by Architect or Consultants.

The Drawings show the design, location, dimensions and possibly the quantiﬁcations of the Work and include diagrams,

specifications, plans, details, elevations, sections and schedules.

1.23 "'Final Completion" is that ﬁtagc of the Work when Comracldr has completed all obligations under the Agreement except for

warranty obligations, including, but not limited to, completion of all punch-list items following the Substannal Complcuom

inspection and submmssnon of all Project close-out documents, and the Engineer has certified the same.

/‘\
(I‘ ?41. “Indemnitees” means and refers 0 the Assocxanon and its agents, employees directors, officers, anomeys and the Engineer
“andits directors, officers and cmployecs . .

SDZ70186v6 ' 2



L

000374

1.25 "Intended purpose, appeasance or results” means that which the Association has expressed or which is expressed or can be
reasonably inferred from the Contract Documenis, . .

1.26 The terms "knowledge,” “recognize,” "digcover” znd "belizve " including their Tespective derivatives and similar terms in the
Contract Documents, as used in reference to the Contractor, shall be interpreied to mean that which the Contractor knows (or should
know] recognizes (or should recognize), believes (or should believe) and discovers {or should discover) in exercising all care, skit,
and diligence required by the Contraci Documents of otherwise. . Anatogously, the expression "reasonably inferable™ and similar -
terms in the Contract Documents shall be interpreted to mean reasonably inferable by a contractor familiar with the Project and
exercising the care, skill and diligence required of the Contractor by the Contract Documents or atherwise.

1.27 "Legal Requirements” means all laws, statutes, ordinances, regulations, rules or arders which bear upon the Engineer,
Consultants or Contractor or the Engmccr‘s Consultant's or Contractor's performance of the Work or the services under this
Agrecment, as the case may be.

1.28 "Lien™ means any lien, clalm; encumbrance or security interest in favor of the Contractor, Subcontractor, material suppliers,

‘design professionals, wage earners, or other entities having provided labor, materials, equipment and/or supplies for the Work which

are or may be filed or pursued against.the Work, the Site, the Project and any improvements thereon.

1.29 "Minor Change Order™ means minor variations to the Work issued by the Engineer in"writing which do not or ought not 10 '
materially increase the time or cost of performing the Worlke

1.30 "Modifications” are written amendments to the Construction Agreement signed by both parties, a Changc Order, a
Construction Change Directive, or a Minor Change Ordc_r.

1.31 NO IHUN altt:ln lllh&lll and '—-..{'.-..- o "’l""a Aue o ante nrrmd Conswcnon dISDUtCS or olher instances thrc a Paﬁy o lhls
Agreement has not caused, instigated or aclua] ly participated in, or could not reasonably have prcvantcd the chain of cvems leading
up to 2 delay.

1.32 The phrase "persisiently or cons:stcmly fails" and other similar expressions, as used in reference to the Contracta, shall be
interpreted to mean any combination of acts and omissions, which causes the Association or the Engineer to reasonably conclude
that the Contractor will not complete the Work within the Contraci Time, for the Contract Sum or in substantial compliance with
the Contract Documens. ' ' :

1.33 "Product Data” is information fumished by the Contractor necessary to fully illustrate and evaluate materials or equipment -
for some portian of the Work.

1.34 The "Project” is the entire investigation, design, bidding and construction mtcnded by the Association to be performed at the
Site, mcludmg construction by the Assocmuon or by separate contractors other than the Contractor.

135 "Project Manual® includes the Bid Documents, sample forms, Specuﬁcatlons Drawings, contract conditions and all documents

usually assembled by & Contrac!or and Engineer for a similar contract and project,

1.36 “Provide* or “perform," including derivatives thereof, mean 1o properly underake, fabricate, complete, transpont; deliver,
install, erect, construct and fumish all labor, materials, equipment, wilities, apparalus and appurtenances necessary 1o properly
complete the Work or requirements of the Contract Documents. '

1.37 “Samples” are physical examples that demonstrate speciﬁc workmanship, materials or eguipment and which establish
standards by which the Work musl be performed.

1.38 "Schcdulc" shall mean and refer to those cenam writien or graphic statements demgnaung atime upon which a task or duty
is to be accomplished or complctcd

1.39 "Shop Drawings" are diagrams, drawmgs and other data prepared by Contractor for the Work to illustrate somé portion of
the Work, or the method or means whereby the Work will be performed.
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1.40 “Site" shall refer to the area (buildings and grounds) within the boundaries of the common intcrcst.subdivision man.a.:.gcd and "
controlled by Association more fully described in the Association's governing documents.

.41 _"Specifications” are thnse nortians of the Cantract Documents that contain the writlen requirements for theApcrfc')rmanceof.
the Work, including requirements for materials, technigues, equipment, construction systems or methods, standards and-
workmanship, as appropriate for each respective discipline invoived in the Work,

1.42 A “Subcontractor” shall mean a person or entity that has a direct contract with the Contractor or who has a contract (howevc}
. far removed) with any Subcontractor to prov:de Iabor, materials, and equipment for a portion of the Work

T 143 "Submmal" means any proposal including, but not limited to, Product Data, proposed subsmuuans Samples and Shop

Drawmgs by the Contractor to the Association and Engineer with regard to any aspect of the performance, materials or content of

" -the Work which expands upon, madifies or changes the Work.

1.44 "Substanual Complcuon" means the date when the-Work has been completed to the Engineer's reasonable sausfacuon, and
all requirements of permits, approvals, and licenses issued by any Authonty have been fulfilled. ‘

[.45 Technical 1erms have their wcll known rncamngs within the construction industry uniess otherwise defined herein. Terms not

" defined herein shall mean the same as the term is defined in AIA Form A201, General Conditions of the Agreement’ for .

Constr_uétion, current as of the date of this Agreement, whenever the term is defined in said document, .
.46 "Work" tmeans the scheme of improvémem as a tholc to be undertaken by Contractor, and the scArviccs. ma;efial' or
requirements to be performed or provided to correct or remedy the Defective Conditions and specificaljy including the scope of work
described in this Agre.cmcnt The Enginccr will be deemed to have the responsibilitics set out herein in respect of alt Construction
Apreemenis porianiniig 1o the Pigject unlass 2y one or more such Consiniction Agreements are specifically excluded herein.
ARTICLE 2
THE CONTRACT DOCUMENTS .

2.1 The Contract Documents consist of this Agreernent, the Drawings;‘Speciﬁcations, Addenda, Bid Documénls, and the following
documents, all of which are Jisted below and are to bc considered as one imegraled, comprchcnsi\fc contract:

© 2.1.1 Declaration to Procure P‘aymem1 cons:stmg of one {1) page, atrached hercao as Exhibit *A" and mcorporaled herein

" by reference.

2.1.2 Schedule of Contractor's Hourly Rates, consisting of one (1) page; attached hereto as Exhibit "B" and incorporated
herein by reference.

2.1.3 Compliance Schedule of Required Provisions, consisting of one (i) page, attached hercto as E'.xh"blt “C" and
incorporated herein by reference. .

2.14. Gmdihg Plans for Phase 1 (Emergency) Al La Jolia Restoration, Lot 1, Map No. 12751, sheets labeled 1-D through
7-D inclusive, prepared by Land Design Consultants, dated June 28, 2007, consisting of seven (7) sheets

2.1.5. Bld Proposal prepared by Contractor, consisting of five (5) pages, dated July 10, 2007, antached hereto, marked
Exhibit “D" and incorporated herein by reference.. )

2.2 In the event of inconsistencies within or between parts of the Contract Documents, or between the Contract Documcnts and
applicable standards and Legal Requirements, the Contractor shall (1) provide the better quality or greater quantity of Work, and
(2} comply with the more stringent reqmrcrncm., standard, or Legai Requirement, either or both in accordance with the Engincer's

.deyermination,
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A.RTICLE 4
ASSOCIATION'S RESPONSIB[LITIES -

- 4 1 The Assocmtlon upon reasonable written requcsl, shall furmsh 1o the Comractor wnhln a rcasonablc time with Ihe followmg
(1) information necessary for Contractor o give Association's notice of Contractor's mechanic's lien rights; (2) evidence that
financial arrangements have been made to f' ulfill the Association's obhgahons under this Agrecmcnt and (3) a legal description of
the Site.

4.2 Assocaauon will provide Coniractor and Subconlrac:ors upon the request of Commctor rcasonab!c access 1o the Suc prior to
commencement of the Work. . .

4_3 Association agrees 1o advise its members, owners, tenants and residents 10 remain clear of the Work as is practical.
4.4 Association represents that it has the authority under its govering documents 1o enter into this Agreement,

4.5 Association shall purchase and maintain property insurance as required by its corporate governing documents, until final
payment under this Agreement has been made. This property insurance shall be a broad form policy readily available 10 common
interest developments. Coverage for other perils is not required except to the extent spcclﬁcally requu-ed by this Agrccmcm or the
Contract Documents. 7 7

_ ARTICLE 5
CONTRACT CUM ANT C!—!_A NCES TO CCONTRACT SUM - FIXED PRICE

. 5.1 Contract Sum. The Association shall pay to the. Contractor for the Contractor's performance of the Contract, the Contract Sum
of Two Million Seventy-Seven Thousand Five Hundred Twenty and 84/100 Doilars ($2,077,520.84), subject to adjustment for
additions and deductions pursuant to Change Orders and Construction Change Directives. The Contract Sum shall include, but is
not limited to, the Contractor's profit, overhead, supervision, and general and administrative costs. In addition to any adjustments
pursuant to Change Orders or Construction Change [ Directives, thc Contraci Sum may be reduced or cxlmgu:shed by breach or
default of the Contractor under this Agreement.

5.2 Additional charges or credits to the Contract Sum shall be made by Change Order on a unit price basis calculated according
" 10 the unit prices listed in the Contract Documents (or if not so lisied, then the reasonable value of the Work as calculated in
- Paragraph 53, below). Any changes which add to the cost of the Work shall increase the Contract Sum and any changes which
- omil or reduce the cost of the Work shall decrease the Contract Sum according 1o the unit prics of such changes Contractor shall
. process all unil price Change Orders as provided in Paragraph 10.1-hereof, and Association will have no obligation to pay Contractor
for unit price Change Order work performed prior to receiving the necessary approval outlined in Paragraph 10.1. '

5.3 For any adjustments to the Contract Sum for which unit prices are not specified in the Contract Documcnts the followmg
pescentages of costs shall be attributable to the change in the Work:

' 5.3.1  Changes which add to the cost of the Work shali be rcimbursabie at Contractor’s cost plus seventeen percem {17%)
for profit, overhead, insurance, and administrative costs (but not Contractor’s general conditions), and changes
which reduce the cost of construction shalf reduce the Conlrac.t Sum by an amount equal to the cost savings plus
seventeen percent (17%).

5.3.2 . When both additions and credns are involved in any one change, the allowance for ovcrhead profit, supervision,
and administrative costs, shall be figured on the basis of the net difference, if any.

5.4 Overtime, when specifically authorized by the Association and not as an Extraordinary Measurc as defined in Paragraph 11.5,

shall be paid for by the Associatien on the basis of Contractor's actual labor cxpense, including Contractor's actual employer's
payroll burden. Overhead, profit, supervision, and general and administrative costs will not be paid by the Association for overtime.
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ARTICLE 6
PROVISIONS FOR PAYMENT
6.1 There are no stan-up costs 16 be paid unde.' this Agreement.

6.2 The Contractor shall be entitled to apply for progress payments by serving an Apphcauon for Paymcnt not maore than ongce per
“month starting on the last day of thc month following the Commencement Date

_ 6.3 All payments to Contractor (except the Final Payment) shall be subject to a retention in the amourt of ten percent ( IO%) of the
-amount of the Application for Payment.

6.4 Priorto subm‘:ssion of the first Application for Paymeit and as a precondition for the issue of any Certificate of Payment, the -
Contractor will submit an itemized Schedule of Values to the Engineer for review and approval. The Schedule of Values will be

the basis of payment 10 Contractor in the Applications for Payment, and shall (1) apportion the total cost of the Work among the

vanious portions of the Work so as to fairly and accurately allocate the total Contract Sum across all of the Work, and (2) shali be
" supported by such data in order 10 substantiate its accuracy as Association and Engineer may reasonably require. The partics agres
that Exhibit “D" will constitute an acceptable Schedule of Values. Applications for Payment (1) may include requests for payment
authorized by Construction Change Directives, even though these Construction Change Directives have not yet been included in
approved Change Ordets; (2) shall not include amounts that Contractor does not intend to forthwith pay 1o Subcontractors; and (3)
subject to Paragraph £.5 below, may include the cost of materials and equipment purchased in reasonable amounts and to be used
excluswc[y for the Work as delivered and stored on or off the Site, provided as regards all materials stored off Site, the Contractor
fifst provides icasonable aceese for inspection thereof as requcsted from time 1o time by the Engineer.

6.5 Title to all Work materials and equipment covered by an App!lcauon for Payment will pass to the Association 1mmed:ately upon
Association's payment therefar; but Comtractor shall remain-totaily hablc for all risk of loss or damage until mcorporauon -of-the--
materials or equipment into the Work.

6.6 Providcd that an Application for Payment is received by the Engineer not ater than the last day of a momth, the Association
shall make payment 1o the Contractor not iater than the twentieth (20th) day of the following month. I an Application for Payment
is received by the Association and the Engineer after the application date fixed above and subject to the issuance of the Certificate
of Payment as above, payment shall be made by the Associatiof not later than twenty (20) days afier receipt of the Application for
Payment. In all cases, payment by Association shall not be due to Contractor until Engineer has issued a Ccmﬁcalc of Payment

+ indicating that Contractor is entitied 10 receive the sum requested.

6.7 Notwithstanding the provisions of Section 6.6, Contractor and Association acknowledge and agree that Association is collecting
the Contract Sum from the Unit owners pursuant to a special assessment in which the last payment is not due until August, 2008.
.As such, it is anticipated that Contractor will invoice for Work completed in excess of funds available and that Contractor will
complete all Work before the final assessment becomes due. The parties agree that Association shall not be in breach of its
obligations to pay Contractor for Work performed provided that Association complies with the foilowing special provisions. The
" parties further agree that in case of 2 conflict between the provisions of this Section 6.7 and the provisions of any other section of
this Agreement, the provxsrons of Section 6.7 and it sub-parts shall prevail.

6.7.1  Association will pay Contractor for the amounts invoiced for Work completed to the extent it has collected special
assessment payments from the Unit owners up to the amount of the accumulated invoice amounts;

6.1.2 Umil the Association obtains the line of credit described in Section 6.7.4, Association will supplement the
collected special assessment amounts with existing Association reserve funds, up to a maximum of $300,000;

6.7.3 Provided Contractor has invoiced in any given month, or has accumulated unpaid amounts over multiple invoices
inexcess of $175,000, Association shall pay a minimum of $175,000 each month until the Contract Sum has been
paid in full. Nothing in this paragraph allows Assocxanon 1o pay only $175,000 if addmonal funds are ava:lable
to pay the earned and mvouced amounts; _
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- 6.7.4 _ Association will apply for, and atiempt to obtain, a line of credit from a commercial bank in an amount necessary
for Association to keep current or bring all accumulated invoices current, up 1o $1.0 million. Contractor
acknowledges that the consent of the Unit owners is required in addition to the consent of the commerciai bank
will be required befare any line of credit funds can be obtained, which process wiil iuke & minimum of 60 - 90 days

from the date this Agreement is executed by the parties; I )

6.7.5  Association agrces to notify Contractor of any unusual or uncxpected probiems with the collection of the special
i : ' assessment. Unusual and unexpected problems are defined as unpaid accumulated recéivables in excess of ten
percent (10%) of the accumulated amounts due and payable or a tawsuit being filed seeking an injunction to halt
the special assessment or the issuance of a temporary restraining order by a court of compelcm Junsdlcucn halung
_collection of the special assessment;

_ 6.7.6 - _Prowded Association fulfills the above terms, Contractor wtll carry up to $400,000 in unpald receivables for up.
- : .- to ninety (90) days, without interest.

6.8 Within ten (10) days of Comractors submission of an Apphcaucn for Paymcm, the Engineer wnll Teview the Apphcauon for

_ Payment and will: (1) issue a Certificate for Payment to Association; or (2) advise Contracior and Association of the reasons why
the Certification for Payment is being withheld, either in whole or in part, The Association agrees not 1o withhold payment of the
entire Application for Payment-if the disapproved portion can be scgregated from the approved portion of the Application, 1f
certification is withheld, Engineer and Contractor shall attempt to apgree on a revised amount that can be certified. I agrecmem
between Engincer and Commctor is not achlcvcd Engineer shall ccrnfy the amount 10 the extent whu:h Engmeer considers

appropriate.

6.9 Enginccr may decide to withhold centification, in whole or in part if, in the Engineer's reasonabie view, the Contraclar is not
entilics 1o payinsin i i smount apphied for inany Application for Payment ae: (1) the Contractor has not completed Work to the
point indicated in the Application for Payment, (2} :hc Contractor has nol expended or used the time and materials claimed: (3)

. defective work has not been remedied; 4) third party claims have been filed or may be filed; 5) Contractor's failure 10 pay .
: __Sml—-a‘ct‘ﬁrs—ﬁrrﬂmnzl'mpwmrs*&)'ﬁngxmr‘hm-rcasonablc‘bciteﬁhareontmctorcannot-ﬁmsh-thrWurk—for‘thc—unpa:d——
balance of the Contract Sum; 7) there is unrepaired damage 10 the Association's buildings or common areas caused by Contractor;
'8) Engineer has a reasonable belief that Contractor cannot finish the Work within the Contract Time; 9) the Contractor has
consistently faiied to do the Work in accordance with the Contract Documents. Engineer may centify any amounts withheld once
the condition causmg the withholding of cerification has been removed.

6.10 Payments due and unpaid shall bear interest from the date due at the rate of 1en percent {10%) per annum unless such rate or -
rates exceed the maximum lawful rate of interest when the rate of interest shall be the maximum allowable by law,

ARTICLE 7
-LIENS, WARRANTIES AND INDEMNITIES

7.1 Apphcat;ons for Payment shall include a current statement from the Contractor setting forth all Subcontractors and matﬂrm!mcn
with whom the Contractor has subcontracted, the amount requested for any Subcontracior or materialman in the Application for
Payment and the amount to be paid 10 the Contractor from such progress payment, together with a current, duly executed conditional
or unconditional watver of Lien from the Contractor and al} Subcontractors and materiaimen establishing satisfaction of the payment
requested by the Contractor in the current Application for Payment. All such Lien releases submitted by Contractor and all
Subcontractors and material suppliers must be submitied on statutory forms without changes of any kind and shall include the
"Declaration to Procure Payment” of the Contractor's, Subcontractor's or material suppliers’ Association or principal that there are
no extras furnished before the release date for which payment has not been received and that there are no fumished labor, services,
equipment or material that was not compensated by the progress payment, except as are specifically identified in the Declaration
to Procure Payment, a copy of which is attached to this Agreement as Exhibit "A_" For the second and all subsequent Applications
for Payment, Contractor and all Subcontractors and material suppliers shall be required to submit Unconditional Waiver and Release
upon Progress Peyment forms for the prior month's work for which conditional Lien releases were previously submitted.

7.2 Contractor warrants that all Work contained in an Application for Payment is or immediately on payment will be free and clear
of alt Liens. To the extent that the Associstion is current on all payments 1o Contractor or Subcontractors (in case of assignment),
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the Contractor further cxpreésly undertakes to defend the Indemnitees, at the Contractor's sole expense, 5gainsl any actions; jawsuits
or proceedings brought against Indemnitees relating to Liens. The Contractor hereby agrees to indemnify and hold Indemnitees
harmless against any such Liens or claims relating thereto and agrees 10 pay any judgment or licn resulting from any such actions,

lawsuils or proceedings.- ~ - ‘ . - . - e

7.3 The Association shall be entitled to witlihold any payments otherwise owed to the Contractor due to a Lien but may release such
payment if the Contractor (but without prejudice to Paragraph 7.2) obtains and pays for security acceptable to the Association or
a Lien bond which is: (1) issued by a State of California admitted surety and in a form acceptable to the Association, and (2) in an
amount not less than One Hundred Fifty percent (150%) of such Lien claim. C :

7.4 Without prejudice to the above, the Association shall have the right 1o settle any actual or potential Lien or Lien claim by
payments to the actual or potential lien claimant or by such other means as the Association in the Association's sole discretion, after

. providing a minimum of seventy-two (72) hours notice to Contractor and allowing Contractor a reasonable opportunity to resolve -
the same, determines is the most economical or advantageous method of settling the dispute. The Contractor shall reimburse the
Association, upon demand, for any payments s0 made. Association shall not be entitled to the relief described in this pa:ﬁgraph
if, during said seventy-two (72) hour period, Contractor provides a bond to protect against the Lien.

7.5 Should Contractor fail to submit all Lien releases or should Contractor submit other than Unconditional Lien Releases Upon
Progress Payment (or Final Payment), Association.may, as a matter of right, issue checks payable to both the Contractor and 1o the.
Subcontractors and materialmen who have not submitted Unconditional Lien Releases Upon Progress Payment (or Final Payment)
in payment of the amounts due under the Application for Payment.. - ' : . :

7.6 Upon receipt of the payment from Association, Contractor shall immediately pay all Subcontraciors and material suppliers the

portion of the payment to which they are entitled. Should Contractor fail to'pay any Subcontractor or. material supplier, the
Assoctation is entitled (but not obliged) to pay the Subcontractor or material supplier directly. :

ARTICLE-&
3 o

7rici i

PAYMENTS TO ASSOCIATION

8.1 If the Association is entitled to reimburseroent or payment frc_mi the Contractor, such payment shall be made within ten (10)
days afier demand by the Association. Without prejudice to the Association's other rights, if the Contractor fails to promptly make
any paymengt due the Association, or the Association incurs any costs and expenses to recover any sums due, cure any default of

- the Contractor or to correct defective Work, the Association shall have the right to offset such amount against the Contract Sum and,
in the Associatjon's sole discretion elect either to (1) deduct such payment due and costs and expenses incurred from any payment
then or thereafter due the Contractor from the Association, or (2) issue a written notice to the Contractor reducing the Contract Sum
by an amount equal to that which the Association is entitled.

8.2 All payments due to the Association and unpaid shall bear interest from the date duc at the rate of ten percent (10%) per annum
unless such rate or rates t_:xcccd the maximum lawful rate of interest when the rate of interest shall be the maximum allowable by

law,

ARTICLE 9
SUBSTANTIAL AND FINAL COMPLETION

9.1 Substantial Compietion. When the Contractor considers that the Work has reached Substantial Completion, it shall serve notice
10 this effect on the Engineer who shall inspect the Work within 10 days thereafter. When the Engineer agrees that the Work is at
Substantial Completion, Engineer shall issue a Centificate of Substantial Completion and immediately serve copies on the
Association and Contractor. :

92 Final Completion. Once Contractor has completed all of the Work, including all “punch-list" items, Contractor Sbali serve
notice on the Engineer who shall conduct a final inspection within 10 days thereafier. 1f Engineer agrees that Contractor has
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compieted all of the Work and all other requirements of the Contract Documents; the Engmeer sha!l issue a Notice of Final
Completmn and serve copies on the Association and Con:raclor

9.3 Exccpi as pruviu'cd in Ariicie 6 hereof, the ten percent (1 0%)'relen1ioh shalli be paid by Association as paitof the Fi.nal'_Pa‘yrhenL

9.4 Final Payment. Final Payment shall be made (a) :hiny-ﬁve (35) days afier recordation of a Notice of Completion, or (b) ten
. {10} days afier the Engineer issues the Certificate of Final Payment, whichever occurs later. Association shall record the Notice
» of Completion within five (5) days after receiving from the Engineer the Ccrtificate of Final Paymcnt.. ’

9.5 Acceptance of the Final Payment by the Contractor, Subcontractor or a maierial supplier shall constitute a waiver of any and
all Ciaims the Contractor, Subcontractor or material supphcr has or may have which are known (whether submitted of not) to
Contractor at the time of the Final Paymem .

ARTICLE 10
CHANGES IN THE WORK

10.1 Changes of any size and scope may be made in the Work by the Association and Coniréclor after this Agreement is execuied
and shall not affect the validity of this Agreement. All such changes in the Work shall be in wntmg in the form of a Change Order,
Construction Change Dircctive or a Minor Change Order. Unless other written instructions are provided to Contractor by
Association, no Change Order work shall be commenced by Contractor until the writien Change Order has been approved and
signed by Contractor, Engineer and Asscciation. For the purposes of this provision, Engineer’s and Association’s consent 1o a
Change Ordcr will be considered obtained if 1herc are field ﬁoles or other document that will ullimateiy lead to a fonnal Change

Gary Roth or Marie Trentacosta, fn the event Comraclor commences work ona Change Order prior 10 recewmg the reqmsne
consents ; Contractor shall not be paid for said work. Contractor shall complete all such Change Orders, Construction Change
—Directives and Minot Chanpe OFders i a reasonably profpt time A chiange in the Contract Sum or e CORlFact Time shall be
accomplished only by Change Order.or Construction Change Directive. No course of conduct or dealings between the parties, nor
express or implied acceplance of alternations or additions to the Work, and no claim that the Association has been unjustly enriched
by any alteration or addition to the Work, whether or not there is any unjust enrichment to the Work, shall be the basis of any claim
. 10 an increase in any amount due under the Contract Documenls or a change in any time period prowded for in the Contract
Documents. :

10.2 Should Conractor disagree with the adjustment in the Contract Time, Contract Sum, or the work contained in the Construction
Change Directive, Contractor shall notify Engineer in ‘writing of the basis- for the disagreement and shall present Contractor's
proposed change in the Work, Contract Sum or Contract Time. Should the parties not ultimately agree, the Contracior shall keep
an itemized accounting, with supporting data, of all work performed under the Construction Change Directive including the
following: (1) costs of labor, including insurance, benefits, worker's compensation insurance, and wage expenses; {2} costs of
materials, supplies and equipment; (3) rental costs of machinery and equipment, exclusive of hand tools; (4) costs of premiums for
_ bonds and insurance, permit fees and taxes related 1o the Work; and (5) costs of supervision and office or field personnel that is
atiributed to the Construction Change Directive. '

ARTICLE 11

COMMENCEMENT AND COMPLETION .

1.1 The Commencement Date shall be established in a Notice To Proceed issued by the Engineer or Association. The Notice to
Proceed shall prov:de Contractor at least seven {7) days advance notice prior to the actual commenccmem the Work.

1122 Notw;thstandmg Section 1.1, this Agreement shall not take effect and Contractor shall undertake no work for which
Contractor anticipates receiving any compensation until Association notifies Contractor that Association has obtained funding for
the project. Association will notify Contractor in writing when said funding has-been obtained. Said notice may be in the form of
a Notice to Proceed. The Commencement Date will then be set at ten (10).days afier Contractor receives the Notice to Proceed or
such later date as may be specified in the Notice to Proceed. : .
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11.3 The Contractor shall not commence the Work prior to the effective date of insurance or bondmg required by Amclc 21,
However, Contractot's failure to produce evidence of the rcqmrcd insurance or bonding shall not change the Commcnccmcnl Date -
or ailOw Contractor additional time to complete the Work

1.4 The Contractor shall procacd expeditiously with suﬁ' icient personne! and cqulpment and shall achleve Fmai Completion of
the entire Work not later than seven (7) months after the Commencement Date, subject to adjustments of this Contract Titne pursuant
to Change Orders and Construction Change Dlrecuvcs and sub_,ect to Association's right 1o terminate the Agreement as provided
o in Article 14 hereof. :

11.5 In the event and so often as the Engineer reasonably determines that the performance of the Work has not progressed or
reached the level of completion required by the Contract Documents or as specified in the construction schedule for the Work or
there is otherwise cause for the Association to reasonably determine that the Work will not be completed in accordance with the
-Contract Documents, the Engineer shall have the right to order the Contractor lo take corrective measures necessary 1o expedite the
progress of construction, including, without limitation, (1) working additional shifts or overtime, (2) supplying additional manpower,
equipment, and facilities and (3) other similar measures (hereinafter referred to colicctively as "Extraordinary Measures™). Such

_Extraordinary Measures shall continue until the progress of the Work as determined above is satisfactory to the Engineer. The
Association's right 10 require Extraordinary Measures is solely for the purpese of ensuring the Contracior's compliance with the

_ canstruction schedule or Contract Documents and the Contractor shall not be entitled to en adjustment in the Contract Sum or the
‘Conitract Time in connection with Extraordinary Measures required by the Association pursuanl to thts Amcle. -

11.6 Time is of the essence to this Agreement and all Obligaiions thereunder. The Comra'ctor will prosecutc !he‘Work uninterrupted
and diligently until completed. Co.

11.7 -There are no quuidatéd damages or performance bonuses payable under this Agreement.

11.8 Subjg:cl to Paragraph 11.9, the Contract Time shall be extended by such extent as shall be determined ﬁy the Engineeras is
reasonable due to: (1) the acts or omissions of Association 1o the extent that these are breaches of the terms herein, (2) Acts of God,

'—‘“(mmmrcaused“bwhc'eonumur;ﬁj'precipitatiurrﬁﬂing-unﬁtﬁi_te-as-'providcd-in-i’amg.aph Ho:

11.9 Extensions of the Contract Time will be given by Change Order to the extent delays described in Paragraph 11.8 will prevent
the Contractor from achieving Final Completion within the Contract Time and (1) if the performance of the Work i is solely due to -
a cause listed in Paragraph 11.8, and {2) is not caused, or could not have been anticipated, by the Contractor, or (3) could not be
limited or avoided by the Contractor's timely notice to the Association of matters which would have avoided the delay, and (4) is
of 8 duration of at least one (1) day,

 11.10 Weather Delays - Contradtor shall be entitied to additional titne to complete the Work of this Agreement when precipitation,
moisture, wind or other climatic condition prevents Contractor from performing the Work in a safc or quality manner. The amount
of precipitation falling on the site shall be considered equivalent 10 the amount of precipitation officially rcponcd as having fallen
at 1hc official U.S. Weather Reponting Station located nearest the Site.

For cach day of rain, dcﬁncd as any measurable precipitation, the Contract Time shall be extended for such duration as Engineer
shall determine as reasonable and necessary, All such min delays must be certified by Association or Engineer, and Contractor-is
responsible for notifying Engineer of its request for an extension of the Contract Time. For weather delays other than rain,
Contractor must notify Engineer on the day of the delay and receive Engineer's approval for the delay the length of which shall be
determined by Engincer. Extensions of time based on weather delays must be approved by Change Order. Contractor shall not be
entitled 10 a delay day should Contractor elect to work on a day that would otherwise have qualified as a weather delay day, or if,
in the Engineer's opinion, adverse weather would not materially affect the Contractor's ability to perform the Work scheduled for
that day. '

As 10 any request for an extension of the Contract Time, Engineer may increase the number of sllowable delay days w}:en, in the
Engineer's opinion, the time aliotted herein would not be sufficient to allow Contractor to perform the Work in a quality manner. -

<

11.11 Except as expressly allowed in this paragmph a permitied extension in the Contract Time shall be the sole remedy of the
Contractor for any hindrance, obstruction or delay (collectively referred to in this Article as Delays) in performing the Work,
whether or not such Delays are foreseeable, unless a Delay is caused by acts of the Association constituting active interference with
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the Contracior's performance of the Wark, and only to the extent such acts continue afier the Contractor furnishes the Association
with written notice of such interference. For delays in excess of 2 consecutive work days, Contractor will be entitled 10
compensation (by way of Change Ordcr) for standby rates as set forth in the Callrans Rental Rate Book for the period Aprit 1, 2007
1hrough March 31, 2008, or the actual standby rentaj rates incurred by Contr2ztor {withcut markup), whichever is less, Contractor
will make every reasonable effort to avoid any standby costs whatsoever. In no event shall the Contractor be entitled to any
additional compensation or recovery of any damages, in connection with any Delay, including, without limitation, cons:quemlal
damages lost opportunity costs, impact damages or other similar remuneration. The Association's exercise of any of its rights or
; remedies under the Contract Documents (including, without limitation, ordering changes in the Work or directing suspension,
rescheduling or correction of the Work), regardless of the extent or frequency of the Association's cxcrc:sc of‘ such rlghls or
remedies, shall not be construed as active interference with the Contractor's performance of thc Work.. S

ARTICLE 12

TERM .

12.1 thout prc_;ud:cc 10 the provisions of Articles 14 and M the Agrccmcm shall be for an initial Iwelve ( 12) momh term and
is effective as of the Commcncemznl Date.

12.2 Extcnsions. If the Contractor has not reached Final Compietion prior 10 the end of the initial term, and except as provided
below, this Agreement will be renewed for an additional six (6) month period, or until the Contractor reaches Final Completion,
whichever is the carlier date. The Association may notify the Contractor of its intent not to renew this Agreement by prov:dmg
Comractor with writien notice of its intent not 10 renew at Jeast thmy (30} days prior to the end of any term,

ARTICLE 13

———————— TERMINATION AND SUSPENSTON BY-ASSOCIATION

13.} Notwithstanding the provisions of Article 13, the Association solely may terminate the Contract in whole or in part for the
Association's convenience and without cause or reason ("Termination at Will"), on seven (7} day written notice to Contractor.

A Termination at Wil shall be by a notice of termination delivered to the Comtractor specifying the extent of termination and the
effective date. )

13.1.1 Upon receipt of a notice of Termination at Will, the Contractor shall immediately, in accordance with instructions
from the Association, proceed with performance of the following duties regardless of delay in determining or
adjusting amounts due under this paragraph: (1) cease operation as specified in the notice; (2) place no further.
orders and enter imo no further subcontracts for materials, labor, services or facilities except as necessary to
complete continued portions of the Contract; (3) terminate all subcontracts and orders to the extent they relate to
the Work terminated; (4) proceed 1o complete the performance of Work not terminated; and (5) take action that
may be necessary, or the Association may direct, for the protection and preservation of the Work and the Site.

13.12 Upon Termination at Will, the Contractor shall recover as its sole remedy, payment for Work properly performed
in connection with the terminated portion of the Work prior to the effective date of Termination at Will and for
items propetly and timely fabricated off the Site, delivered and stored in accordance with the Association's
instructions. The Contractor shall additionally be entitied 10 be compensated for Contractor’s actual cost, without
mark-up, of removing the equipment from the Site. The Contractor hereby waives and relmqmshcs all other claims
for paymem and damagcs including, without limitation, anticipated proﬁts

13.13 .The Association shall be credited for (1) paymems previously made to the Contractor for the completed portion
ofthe Work, (2) claims which the Association has against the Contractor under the Contract, and (3) the value of
the materials, supplies, equipment or other items that-are to be-disposed of by the Contractor that are-part of the

- Contract Sum. ' .
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13.2 Suspension at Wiil. The Association may, with or without cause or reason, suspend the Work for such period of time as the
Association may deem appropriate notto exceed fifieen(15) days, Association shall notify Contractor in writing should Association
elect to suspend the Work for any reason. For suspensions in excess of 2 consecutive work days, Contractor wilt be entitled 10
compensation (by.way of Change Order) for standby rates as set forth in the Caitrans Reniai Ruie Book for the period April 1, 2007 . .
through March 31, 2008, or the actual standby rental rates incurred by Contractor {without markup) whicheveris less. Contractor
will make every reasonable c{fon 10 avoid any sumdby costs whatsoever.

13.3 Rcdirecuon ofWork The Association shall be eatitled to direct postponement or rescheduling of part of the Work when, in
the Association's discretion, postponement or rescheduling is reasonably necessary to accommogdate special cnrcumslance.s of any
one or more mcmbcr(s) or r351dem(s) :

13.4 The Association may terminate this Agreement for cause (Fermination for Cause) upon five days written notice 1o the
" Contractor and Contractor's surety if the Contractor: (1) consistently fails or refuses to supply sufficiently skilled workers or the
proper materials; (2) fails to make timely payments to Subcontractor's or Contractor's emplayees or material suppliers; (3) fails to
comply with Legal Requirements; (4} commits a substantial or material breach of this Agreement; (5) breaches any express warranty
made under the Coniraclt Documents; (6) fails when requested to furnish the Association with assurances satisfactory to the’
Association evidencing the Contractor's ability to complete the Work in compllance with all the requirements of the Contract
Documents; (7) fails, afler commencement of the Work, to proceed continuously with the construction and completion of the Work
“for more than ten (10) days, except as permitted under the Contract Documents; (8) fails to consistently perform quality
workmansh:p with skiled personne) and specified or higher-quality materials; and/or (9) fails 10 have, keep or maintain any of the
required insurance policies or bOnds in full force and effect as prov:dcd in Amcle 21, . _ '

13.5 Termination for Cause by Assoc:auon shall not prejudice any of Association's ngh!s or remedies under the Agreement or in
. law. Afler the five-day notice petiod, Association may take possession of the Site and all maierials, , 100ls, construction machinery
or nther nranerty of the Contractor that remain on the Project. Association may accept assignment of the Subcontracior agrccmcnts
Dulhncd in Amcle 16 of this Agreement and may proceed 1o finish the Work. Contractor shail noi be eniiiicd io receive any furthor
paymcm unti! the Work has been complcted All addmonal cxpcn.scs incurred by Association, mcludmg, but not limited 1o,

Sum, before any baiancc remamtng is pald to Contractor. If‘ no balancc remains, Contractor shall 1mmedlatcly pay io Assoc:auon
the amount that the additional costs exceed the Contraot Sum. :

. ARTICLE 14
TERMINATION AND SUSPENSION BY CONTRACTOR'

14.1 The Contractor méy terminate this Agreement upon seven (7) days written notice to the Association if the Work has been
suspended or halted for a period of mare than fifty (50) days through no fault of the Contractor or any Subcontractor by: (1) the -
Association; (2) issuance of an order from any Authority; and/or an act of any Amhonty that makes the acqu1smon of necessary

materials 1mp0551bie

i4.2 if the Engineer docs not issue a Certificate for Payment within the time specified in Paragraph 6.8, or if the Assocnatton does
not pay the Contractor the amount centified by the Engineer, then the Contracior may, upon seven additional days' written natice
1o the Association and Engineer, stop the Work until payment of the amount owing has been received. The Contract Time sha)
be extended appropriately and the Contract Sum sha]l be increased by the amount of the Contractor’s reasonable costs of shut-down,
delay and start-up. .

ARTICLE 15
ADMINISTRATION OF THE CONTRACT
15.1 The Association will procure the services of an Engineer who will proﬁde' administration of this Agreement and the Work.
Association may elect to compiete some of the items listed below, itself, or may designate another construction management firm

or individual 1o perform some or all of these tasks. In the event anyone other than Engincer is assigned the responsibility for
performance of any of these tasks, Association will provide Contractor with written notification of the reassignment.
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15.2 Engineer will carry out such actions as are designated herein to be pcrformed by the Engineer within 1he time {imits specified
or within f' fteen(15) days, whichever is the earlier, ’

15.3 Engmcer will be available throughou! the Work, 10 receive and give communications to and from the A'.:socxauon and
Contractor on thcsa maners concerning the Engineer or his duties hereundcr

15.4 Undera separate agreement with Assoc:a'lon, Er\gm"er is ob!agalcd 1o perform spaclﬁc functions, duties and responsnbllmcs -
- which will or may affect Contractor's performance of the Work and Contractor agrees 10: (1) cooperate with Engineer in-every
reasonable way; and (2) follow the Engineer's instructions, so as 1o permit Engineer to accomplish its required functions, duties and
responsibilities. These functions, duties and responsibilities may include, but are not necessarily fimited to, the following:
15.4.1 * Conducting and ancndmg prc-constmcuon meelings and construcnon progress meetings;
15.4.2 Review of, approval or rt:jCCI.IOR of Contraclor Submittals;

"15.4.3 Review, appmval or rejection of Changc Ordcrs and Construction Change Directives;

15.4.4 Review, appro'.a[ rcjectmn or ce:ruﬁcauon of Contraclor’s Apphcat:ons for Paymcm., mcludmg Lien rclcase
requirements;

15.4.5 Directing the sequence, order or timing of Work by the Contratior and/or bstwccn the Contractor and other
contractors working at the Site;

15.4.6 Rejection of non—confonniﬁg work; .

15.4.7 -Conducting-pcriodic on-site inspections of the Work;
——%&%ng&bmm%phm%wmmmm________.___m

1:5.4.9 Rcviéw and detg_nﬁinatiuﬂ of validity of Claims; | |

15.4.10 Conducting tests and inspections to verify Comrac!ér’s conformance with the Contract Documcnﬁ; and

15.4.11 Such other tasks as Association shall require or otherwise consider beneficial to the completion of the Project.

_ o . ARTICLE 16.
SUBCONTRACTORS

16.1 Not less than ten days prior to entering into any agreement with any Subcontractor, Contractor shall provide Association with:
(1) copies of ali propused Subconimactors’ Agreements {in their final form) between Contracior and any Subcontractor; @ copies

. of all Subcontractor's contractor's licenses; and (3) copies of Certificates of Insurance for all Subcontractors, and (3) the names of
all entities proposed as manufacturers of the products identified in the Specifications and, where applicable, the name of the
instailing Subcontractor. '

16.2 The Association will be entitled (for good reason) to object to any of the proposed Subcomractors provided that the
Assotiation serves writien notice of objection within seven (7) days of Contractor's submissions.

16.3 Should the Association objeci toa propcmcd Subcentractor, Contractor shall nominate another Subcomractor 1o whom
Association has no objection. Contractor shall not enter into a contract with any Subcontracter with whom Association has any
reasonable objection, and upon a proposed change of Subcontractor for the Contractar's convenience or benefit, the Contractor shall
reimburse Association forany and all costs accruing 1o Association as & result thereof, including but not limited to, the costs charged
by Engineer for qualifying the new Subcontractor.
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16.4 All subcontracts (1) shall be on the Contractor’s usual and customary subcontract form or on the AlA Docurnent A401,
Swandard Form of Agreement Between Contractor and Subcontractor, 1987 Edition, or such other form as the Association shall
reasonably require, and (2) shafl specifically provide that the Association is an intended third party beneficiary of such subcontract,

" All subcontracts shall, 21 a minimum, require the Subcontractor to abide by the provisions of Paragraphs 2.2, 3.2, 2.1, 3.12, 3,14,
5.2,7.1,10.1, 11.2, 11.3, 18.3, 18.5, 21.4, 21.6, and 21.9, and the entirety of Articles 1, 14, 17,20, 23 and 24. When appropriate,
the word *Subcontractor” shall be substituted for the word “Contractor” when necessary to give the provisions meaning.in the
subcontract, Whenever appropriate, the Subcontractor agrecment shall require the Subcontractor o include the same provisions
in all Sub-subcontractor agreements. :

16.5 Contracmr shail make the Contract Documents available to Subcontractors whenever the Subcontracior is to be bound by the
Contract Documents. Contractor shall also advise Subcontractor of any Contract Documents and Subcontractor agreement terms
that are at variance wuh cach other to the extent Conlracmr is aware of any such variances. .

16.6 Contractor shall permit the assignment to the Association of every Subcontractor agreement aﬂcr Termination for Cause by
the Association and provided that such assignment applies onty for those subcontracts which the Association accepls by notifying
the Subcontractor. All such assignments are subject to any prior rights of any- surety obligated under any bond under this
" Apreement. Each subcontract shall specifically provide that the Assaciation shall only be respons:blc 1o the Subcontractor for those
. obligations of the Contractor that accrue subsequent to the Association's cxcrc:sc of any assignment.

ARTICLE 17
PERSONNEL, MATERIAL AND USE OF THE SITE .
l’l | The Contractor shall only employ and retain labor on the Pro_lcct or in connection with the Work capablc (in the reasonable

opinion of the Engineer) of working harmoniously with all trades, crafls and any other individuals associated with the Project. The
Contractor shall also use its best efforts to minimize the likelihood of any strike, work stoppage or other fabor disturbance.

17.2 Contractor will only use, employ, engage, or hire persons for this work that are lawfully entitled to work in the United States,
and will provide Association on request with a copy of all "I-9" forms for all persons performing the Work. Contracior will
reimburse Association for any loss, penalty, costs, fines, attorney fees, judgements, damages, or assessments incurred by Association
asa re.suit of Contractor or Contractor’s Subcontractors’ breach of this provision

17.3 The Contractor, and any entity for whom the Contractor is responsible, shall not ercct any sign on the Site wnhout the prior
written consent of the Association.

17.4 Contractor shall ensure that the Work, at all times, is performed in a manner that affords reasonable access, both vehicular
and pedestrian, to the Site and all adjacent areas. The Work shall be performed, to the fullest extent reasonably possible, in such
a manner that public areas adjacent to the Site shall be free from all debris, building materials and equipment. Contractor shall use

_jts best efforts to minimize any interference with the occupancy or beneficial use of any areas and buildings adjacent 1o the Site or
buildings within the Site which are occupied in whole or part.

17.5 Except as may be designated in writing by the Association, the Contractor shall not permit any workers to use any existing
facilities at the Site, including, without limitation, lavatories, toilets, entrances and parking areas (except on La-Jolla Alta Drive)
and shali use its best efforts to comply with all rules and regulations (as amended from time o time) promuigated by the Association
in connection with the use of the Site. Contractor may use common area electricity and water, but Contractor may not use any
separately-metered, private utility wuhoul the express consent of the affected resident.

17.6 Contractorshall enforce dlsc1plmt and order among the Comractor s employees, Subcontractor’s cmplnyccs and other persons
performing any of the Work and shall not use persons on the jOb who are not muned and skilled to perform the assigned tasks

17.7 Conduct of Contractor's Personnel. Contracior accepts responsibility for the cenduct of any and all persons performmg Wark
on Site whether employed by the Contractor or not. Contractor will ensure or procure that:

17.7.1 As the Site is a residential complcx in which many homes are occupied during the day, Contractor shall make
every effort to minimize noise and interference with use and enjoyment of the Site by the residents and ensure that
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no one performing the Work on Site shall swear or use, personal audio devices or otherwnsc make unnecessary
‘noise or sounds audible 1o residents. ‘ S

17.7.2- As the Site is private property, Contractor will only stage materigl and :quipm&nt'z! scints within the Site as
approved by Association or Engineer or as designated in the Contract Documents, and neither Contractor nor
Contractor's personnel shall park in any fire lanes or in any space on the property, or.in any portion of the property
which is not a parking space designated for Contractor's use, except as specifically approved by Association.
Association shall be entitled to tow away any vehicle improperly parked at the Contractor's expense without
recourse for cost or loss of use. :

17.7.3 On'the Site or any adjacent area (1) no illegal drugs or alcohol will be used; (2) no pets or animals of any kind will
be brought thereon; (3) all personnel will exhibit reasonable decorum in dress with recognition of the work to be
. perfonmed,; (4) all personnel, including Subcontractor's employees, shall wear Contractor's or the Subcontractor's
standard shirts, hats or other identifying clothing, and badges or other identification as determined by the panies;

: (5) all pcrsonncl shall check i in and out of the Site cach day at the dcs:gnated sign-in location.

17.7.4 Commctor will ensure that any person seriously or pcmstcmly violating any pomon of lh:s Article will bc
excluded from the Site upon the Association's request. .
ARTICLE 18
PROTECTION OF PERSONS AND PROPERTY
18.1 Thé Contractor shall be responsible for initiating, maintaining and supervising all safety precautions and programs required

by any Authority or industry custom in connection with the performance of this Agreement and will comply with all Legal
Requirements. .

18.2 Contractor shall appoint a person of responsibility on the Site whose duties shall inciude the prcvcmlcm of accidents. Unless
another person is specifically designated, this person shall be the Construction Superintendent.

183 Comractor shall take all reasonable precautions for the safety and protection of Conuactol‘-s employees, Subcontracior's
employees, Association members, directors, employees, agents, contractors and other users of the Site, so as to prevent loss, damage
or injury to all such persons including posting all notices or signs required by law or good practice. Contractor shall also protect
the Work and the materials and equipment used in connection therewith, whether in the course of installation or storage on or off-
Site. Contractor shall 1ake all rg:asonablc precautions for the safeiy and protection of the Site, whether or not inctuded within the

immediate area of the Work.

18.4 Except for the public streets, Contractor shall immediately, at its sole cost, repair, replace and restore any and all property

damaged or Jost, which damage or loss is caused by the Contractor, any Subcontractor, any sub-Subcontractor, material supplier,

ar anyone employed by any of them, whether or not negligence exists. Contractor shall, at its sole cost, repair, replace and restore
" any and ali damage or foss to or on the public streets, when such damage or loss is caused by the negligence act or failure to actof

- Comractor any Subcontractor, any sub-Subcontmczor, matenal supplier, or anyone employed by any of them.

18 5 The Contractor shall promptly report in writing to !hc Assaciation and Engineer all acc:dcms arising out of or in connection
with the Work which cause death, personal injury, or property damage, giving full details and statements of any witnesses, In
addition, if death, serious personal injury, and/or serious property damage is caused, the accident shall be reported 1mmcdlalcly by
telephone or messcngcr to the Assocmtmn Engineer and the Associalion's attorney,

18.6 In the event Contractor encounters material believed to be or contain asbestos or polychlorinated biphenyl, which has not been

rendered harmless, Contractor shall stop work in that area and immediately submit a written report of Contractor's findings to
Association. 1f the material is found not to be asbestos or polychlorinated biphenyl or, if the asbestos or polychlorinated biphenyl
has been rendered harmiess Contractor will, upon-the written instruction from Engineer, resume Work in the area.

18.7 The Contractor shall not use or permn or suffer any fill or other matenais to be mcorporatcd into the Work which are
hazardous, toxic or comprised of any m:ms that are hazardous or loxic.
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ARTICLE 19
INSPECTIONS AND CORRECTIONS OF THE, WORK

[9.1 Uncovering Work. Contractor shall, upon the request of Engineer, uncover the Work to allow Engineerto observe and inspect
the Work. All such uncovered Work will be replaced at Contractor's sole expense, unless such portion of the Work was not
specifically required by the Engineer or under the Contract Documents to be lefi uncovcrcd for Englnccrs cbservation and

inspection.

192 Correction of Work. Contractor shall promptly correct any Work that is rejected by Enginéer so that it conforms to the
Contract Documents, all at Contractor's sole expense. Contractor's obllgataon to correct rejected Work shall arise regardiess of”
-whether the rejection occurs prior to, or after, Final Completion. Any costs associated with uncovering, inspecting or re-inspecting,
removmg and!or replacing rcjccted Work shall be bomc by the Contractor, including the costs of Engineer or any Consuitant.

19.3 I[fthe Contracior, a Subcontractor or anyone for whom cither is responSIblc uses, dcstroys or damages any portion of the Work
or the Sllc, the Contractor shall zmmcdlatcly cause such item to be repaired or replaced at the Contractor's solc expense,

19.4 Should Contractor fal to com:ct nonconfonmng Work wnhm a reasonable time and aﬁcr notice from the Association,
Association may corect the Work and charge the Contractor for the cost thereof, Association may also remove any noncdanforming
Work and store any salvageable materials or equipment at Contractor's expense. Association shall be entitled to sell or otherwise
dispose of any such stored materials or equipment if Contractor fails to pay for the cost of the storage and the removal within ten
(10} days of notification from Association. The Association shall be entitled to deduct such costs incurred from any sums still owed
1o Contractor. If there are insufficient sums still owing to Contractor, Contractor shall pay the amount of the defi iciency to
A senciation upon demand,

19.5 Association reserves the nght to accept nonconforming Worl-c m lieu of reqmrmg itto bc rcmovcd and rcp!aced provndcd that

comection of nonconfonmng or def' cient work in any other instance; (2) upon acceptance of nonconformmg Work, the Comract
Sum shall be adjusted as appropriate and equitable, whether or not Final Payment has been made to Contractor.

ARTICLE 20
DISPUTE RESOLUTION

20.1 Claim Procedure. During the course of the Work and prier to.initiating mediation, Claims shall be submitted t¢ Engincer for
informal resolution. The partics agree ta reasonably determine any special procedures to be used in this process. All such Claims
will be decided by Engineer within thirty (30) days of the original submission of the Claim. Either party may proceed to mediation
.of a Claim if Engineer fails to render its decision within the thirty (30} day period. Either party dissatisfied with the Engmeer‘s
decision may proceed to more formal Claim resolution procedures as outlined below.

202 Mediation. Prior to submitting a Claim to Iitiga_.tion, the parties must first attempt to settle any Claim by mediation in
. accordance with the rules of the Judicial Arbitration & Mediation Services ("JAMS") currently in effect unless the parties mutuatly
agree to another mediator or another set of rules or approach to mediation. Demand for mediation shall be filed in writing with the
other party to this Agreement and with JAMS. A demand for mediation shall be made within a reasonable time afier the Claim has
arisen. In no event shall the demand for mediation be made after the date when institution of legal or equitable procecdings based
on such Cilaim would be barred by the applicable statutes of limitations. If any party files a lawsuit without complying with the
foregoing requirement, that party shall waive its right to any attomeys' fees to which such party might otherwise be entitied in such
lawsuit under Paragraph 26.10 of this Agreement. Notwithstanding the foregoing, if 2 party submits a written request to mediate
a dispute to the other party and the latter fails to respond in good faith and to take reasonable steps to initiate mediation within thirty
{30) days of receipt of such notice, the party requesting the mediation shall then be frec to file 8 lawsuit and there shall be no waiver
of any entitlement to attomeys fees under the preceding sentence. )

20.3 Tolling of Statute of Limitations. The partics hereto agree that any apphcabic statute of limitations shall be tolled during the
pendency of any medmtwn proceedings.
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ARTICLE 21
INSURANCE AND BONDS : - B

21.1" The Contractor shali purchase from and maintain in full force and effect at all times until Final Completion in a company or
companies authorized to do business in California with & published A.M. Best's rating of A or above, such insurance as in the
reasonable opinion of the Assaciation will reasonably protect the Contractor and Association and Indemnitees from claims which
may arise out of or result from the Contractor's operations under this. Agreement and for which the Contractor, Subconuractors, -
and/or their employees (or anyone for whose acts any of them are liabie) may be legally liable. Such insurance shall, without
limitation to the above, provide coverage of not less than One Million Dollars ($1,000,000.00) per occurrence and Two Million
Dollars ($2,000,000) aggregate, and include but not be limited to claims: (1) for workers' compensatior; (2) for damages due 10
bodily injury, sickness, disease, or death of any person, including, but not limited 1o, claims resulting from use of a motor vehicle;-
(3) for other damages usually insured by personal injury hab:hty coverage; (4) for damagcs 10 property, including joss of use thereof,
and (5) involving contractual fiability. Contractor's liability insurance shall be comprehensive broad form coverage and shall
include, without limitation: (1) Prcm:scstpcrauons, (2) Products and Completed Operations; {3) Bedily and Personal Injury
Liability ; (4) Contractual, including a specified provision for Contractor's obligations under Article 23; and (5) Broad Form Property
Damage; (6) Owned, non-owned and hired motor vehicles; and (7) Workers Compensation. The Association and Engmee.r shall .
be named as addllluna] insureds under all of the above-required policics.

21.2 The Contractor will deliver 1o the Association, within ten (10) days of the execution of this Agreement and prior to any
equipment or personnel being brought onto the Site, and also within ten (10) days of the expiration on any such policy, true and
complete copies of all insurance policies and Certificates of Insurance and renewals thereof as appropriate procured or held by the
Contraclor undcr or pursuant to this Article. The coverage afforded under any insurance policy obtained under or pursuant to this

zzzzd to b orimary to zny valid ingumnes onriad ...............1. Losnmes afolea l....lﬁ..... Hannnmd chall -.,_.....‘..

rdlnslayll auall w uny TOOWRE W U RIS Y WS LI YREINS frmnamaiiocls wotuy

provide that no less than thirty (30) days prior written natice shall be given thc Assocmuon by the lnsurcrs in the event of malcnal

alteration, cancellation, non-renewal or expiration of the coverage comamed in such policy or evidenced by such true and complete
copy oF Certificate of Insurance, .

" 21.3 Inno event shall any faiture of the Association to receive true and complete copies or Centificates of Insurance required under
Paragraph 21.2, or to demand receipt of such copies or Certificates prior to the Contractor commencing the Work, be construed
as a waiver by the Association or Engineer of the Contractor's obligations to obtain insurance pursuant to this Anrticle. The
obligation to have and maintain any insurance required by this Article is a separate rcsponstb:hty of the Contractor and independent
of 1hc duty to furnish a copy or Certificate(s) of such insurance policies. -

~ 21.4 If the Contractor fails to procure, have and/or maintain any insurance required under this Anicle, Association'may, but shall
not be obligated to, upon five (5) days’ written notice to the Contractor, purchase such insurance on behalf of the Contractor and ’
shall be enmlcd to be reimbursed by the Contractor upon demand or may deduct such payments from any Apphcauon for Payment.

21.5 Any apgregaté limit under the Contractor's liability insurance shall if requ&cled by Assoclatlon, by endorsement, appl)r to this
Project separately.

"'21.6 The Contractor shall cause cach Subcontractor to (1) procure, have and maintain broad form general liability and completed
operations insurance in an amount not Jess than One Million Dollars ($1,000,000) each, and, when required by law, workers
compensation insurance; (2) provide all of the coverages required of the Contractor as described in Paragraph 21.1; and (3) name
the Association and Engincer as additional insureds under all such policies. Prior to commencement of Work by any Subcumractor
Contractor shall provide Association with copies of Centificates of Insurance for such Subcontractor's insurance evidencing the
above requirements. The additional insured endorsement included on the Subcontractor’s policies shall state that coverage is
afforded the additional insureds with respect to claims arising out of operations performed by or on behalf of the Contractor. if the
additional insureds have other insurance which is applicable to the loss, such other insurance shall be on an.excess or contingent
basis, and Subcontractor's insurance shall be primary to any insurance policy carried separately by any Indemnitee. The amount
of the insurer's liability under this insurance policy shall not be reduced by the cxnstcncc of such other i insurance.

2! .7 inthe event any clalm is filed and paid under any of Association's policies, the Contractor shall pay all deductibles associated
with the c]alm unless Contractor is less than fifty percent (50%) responsible for such c!alm
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21.8 If permitted byl the Association's and Contractor's insurance companies, without penalties, the Association and Contractor
waive all rights against each other and their Subcontractors, agents, Engineer, Consultants and empioyees of each of them for
damages caused by insured perils to the extent of the insurance coverage provided by these policies.

' 21.9 The Contractor shall not take any action that would cause cancellation, lapse or reduction of Contractor's insurance.

21.10 The Contractor shall furnish bonds covering faithful performance of this Agreement and payment of obligations arising
thereunder as stipulated in Bid Documents or specifically required in the Contract Documents on the date of execution of this’
Agreement. Said bond shall be carried, at Contractor's scle expense, with a company with an A.M. Best Class rating of V or higher
Lhat is admitted to do business m the State of California. The required bonds are listed below:

21.10.1 A performance bond and a payment bond, both in the amount of one hundred percent (100%) of the Contract Sumn
‘shall be provided prior to commencing any Work. However, if Contractor is unable to provide said bonds due 1o

. Association’s proposed mettiod of funding the Project (by special assessment without having afl necessary funds.

on hand at the beginning of the Project), Contractor shall be excused.from.having to provide said bonds, and the
anticipated cost thereof, as shown on Exhibit “D™ shall be deducted from the Contract Sum,
ARTICLE 22
WARRANTIES
22.1 The Contractor warranis:

-22.1.1 Thatitis fi nanc:a]ly solvent, able to pay all debts as lhcy mature and possesses sufficient working capital 1o ’
pcnorm the Work and pBl‘lOl'm aii opiigations sci forib i tins Apgrcolutiii.

the Work and its obligations hereunder;

22.1.3 Thatitand aII Subcomractors are authorized to do busmcss in the State of Califomia and are properly licensed in
all areas of work to be underiaken by them respccuvcly in accordance with the regulations of the Coniractor's
Licensing Board of the State of California and any Authority;

22.1.4 That its exccution of this Agreement and its performance thereof is within its duly authorized powers;

22.1.5 That it has visited the Site, is familiar with the local and special conditions under which the Work is to be
performed and has correlated on-Site observations with the requirements of the Contract Documents; and

.22.1.6 That it is a contractor who possesses a high level of cxpeﬁcnbe and expertise in the business administration,
constructiorn, construction management and superintendence of projects of the size, complexity and nature of this
particular Project, and that it will perform the Work with the care, skill and diligence of such s contractor.

22.1.7 That it has completed the information listed required by Labor Code §2810 as listed on Exhibit *C*, that all of said
: information is true and correct and that Contractor will fully comply with all Legai Requirements of said Labor
Code section. Contractor further warrants that if any of the information listed on Exhibit "C" is estimated,
Contractor wili continuafly attempt to ascertain the information required and will reduce that information to writing

and provide same to Association once the information becomes known.

22.2 The forcgomg warranties are in addition to, and not in lieu of, any and all other lability lmposed upon the Contractor by law
with respect 10 the Contractor's duties, obligations and performance hereunder. The Contractor’s liability hereunder shall survive
the Associaticn’s final acceptance of and payment for the Work. All representations and warranties set forth in this Agreement,
including, without Jimitation, this Article, shall survive the Final Completion or the carlicr termination of this Agreement. The
Comractor acknowledges that the Assocnatmn is relying upon the Contractor's skill and experience in connection wlth the Work.
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22.3 Contractor warrants to Association that the Work and ali materials and equipment used therein (1} will be of good quality, (2)
will be free of defects in materials and workmanship, and (3) will conform with the Contract Documents. Work that does not
conform will be considered defective. Contractor's warranty shall cxcludc damagcs or defccts caused by abuse, modifi catinns 1o

normal usage. At Engmeer’s requcsl, Contractor shall fumish sausfacwry cv:dcncc of the kind and quahly of malenals and
equipment used. This warranty shall be in effect for a period of one (1) year(s) from the date of Final Completion (the "Warranty
Period™). This express warranty shall in no way limit or reduce Contractor's obligations or liability for latent defective conditions.

22.4 If, within the Warranty Period, any of the Work is found to be not in conformance with the Contract Documents, the Contractor
shall immediately repair alt such defects and deficiencies until compliance with the Contract Documents is obtained. The Warranty
Period. for repairs 1o all such portions of the Work shall then be extended to equal the original warranty period, so that the
Association shall be entitled to the full time period for warranty protection for all Work performed, These provisions shall survive
acceptance of the Work and shall further survive the termination of this Agreemerit.

225 The Contractor agrees 10 assign 1o the Association at the time.of Final Completion, any and ali manufacturer's warranties
relating to materials and labor used in the Work and further agrees to perfonn the Work in such manner so as lo preserve any and

all such manufacturer’'s warranucs

22.6 The Coniracior shall furnish warranty repairs and maintenance and seven (7) day call back service for the equipment provided,

~installed, or removed and reinstalled, by Contractor for a period of onc (1) year(s) afier completion and acceptance of the Work.
As to all used equipment that Contractor is only reinstalling afier its removal to allow the Work to be completed, Contractor shall

provide this service only until the equipment has been tested and accepted by Engineer, or for twelve months after Final Completion,
whichever comes first. This service shall include regular examinations ‘of the installation by competent and trained employees of
the Contractor, and is not in liew of, nor shall it affect any warranty or guaranty apphcable to the Work or any materials used in the
Work.

- 22.7 This Amclc is niot to be mtcrprcted as Ilmmng the nghts of the Assocxatmn to prosccutc procccdmgs agamsl Contractor to

Work.

ARTICLE 23

INDEMNIFICATION

. 23.1 To the fullest extent allowed by law, Contractor agrees expressly and unequivocally to release, indemnify and hold harmless

the Indemnitees from and against any and all actual or alleged liabilities, claims, damages, losses, expenses, judgements, and

' attorney's fees, however the same may occur, arising out of, attributable to, or resulting from the performance of the Work that
‘results in bodily injury, sickness, disease, death, or injury, damage or destruction of property, including loss of use thereof or other

economic loss, to the extent the damage or injury is the result of Contractor's passive or active negligence or intentional acts or
amissions, or the negligent or intentional acts or omissions of Contractor's Subcontractors, Sub-subcontractors, or anyone directly
or indirecily empioyed by them or anyone for whose acts they may be liable and further including the Indemnitec's active or passive
negligence alone or as a resuit of Indemnitees co-negligence with Contractor. This indemnification requirement shall apply
regardless of whether the claim, damage, loss, expense, judgement or attorney’s fees is caused in part by a party being indemnified.
This indemnification obligation shall not be construed as reducing or climinating any other right or obligations of indemnity which
would otherwise exist to the Indemnitees. This obligation of indemnification shall not apply to the gross negligence or intentional
misconduct of the Indemnitees. : :
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ARTICLE 24

SPECIAL CONDITIONS

¥

24.1 Should anyof the Work require excavation of any part of the Site, Contractor shall be responsible for ensuring that an
authorized utility locating service has marked the exterior underground utilities in the area where the excavation is 1o occur in
advance of the excavation. On due compliance, Contractor shall be entitled to rely upon such markings and will not be responsible,
in the absence of negligence, for damage to any underground utility. In all other circumstances, Contractor shall be responsible for
any and all damage 1o any exterior underground utility that occurs as a result of the excavation.

24.2 The parties agree that as the Work relates to repair or reconstruction of the Defective Conditions, the Assocnanon shall not
be deemed to be occupying or using the work of improvement until Final Completion or termination of this Agreement.

- 24.3 Any unused allowances as listed in Exhibit “D" shall be returned to Association in the forrn of a reduction in the Contract Sum.

24 4 Contractor shall provide unarmed security of the Site at all umes other than Contracior’s normal hours of work, defined as
Monday through Friday, 7:00 2.m. through 4:00 p.m. )

245 Pre-determined unit prices are listed in Exhibit “D"

74.6 The Association shall obtain and pay for any City-required permit bond prior to the Commencement Date. In the event
Association is unable to obtain any such reguired bond. Contractor will attempt to obtain same if Contractor and Association are
able 10 agree On procedures 1o ensure that Contractor is not required to jeopardize personal or corporate assets of Contractor or
Contractor’s principals in guaranteeing performance under said bond. Should Contractor obtain said bond, the cost thereof is not

part of the Contracl Sl 1

ARTICLE 25
GE_NERAL. PROVISIONS
25.1 Representétives. Reference to the parties or any third party shall be deemed to include their authorized representatives,

252 All personal pronouns used in this Agreement, whether used in the masculine; feminine, or neuter gender, shall include all
other genders and the singular shall include the plural and vice versa. Titles of asticles, paragraphs and subparagraphs are for
convenience only, and neither limit nor amplify the provisions of this Agreement in itsclf. The use herein of the word "including”
when following any general statement, term, or matter, shall not be construed to limit such statement, term or matter to the specific
items of mancrs sat forth immediately following such word, but rather she!l be deemed to refer to all other items or matters that

couid reasonably fall within the broadest possible scope of such general statement, term or matter. )

25.3 Whenever possible, each provision of this Agreement shall be interpreted in 8 manner &s 1o be effective and valid under
applicable law. If, however, any provision of this Agrecment, or portion thereof, is prohibited by law or found invalid under any
law, only such provision or portion thereof shall be ineffective, without in any manner invalidating or affecting the rcmammg
provisions of this Agreement or valid portions of such provision, which are hereby deemed severable,

254 Any specific requirement in this Agreement that the responsibilities or obligations of the Contractor also apply to a
Subcontractor is added for cmphasis and are also hereby deemed to include a Subcontractor of any tier. The omission of & reference
1o @ Subcontractor in connection with any of the Contractor's responsibilities or obligations shall not be construed to diminish,
abrogate or limit any rcsponsnbllmcs or obligations of a Subcontractor of any tier under the Contract Documents or the apphcablc
subcontmct. .
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25.5 Written notice shall be deemed to have been duly served if delivered inApérson to the individual or a member of the firm or
entity or 1o an officer of the corporation for which such notice was intended, or if defivered or sent by facsimile or registered or
certified mail to the addresses or facsimile numbers listed herein u'nlcss otherwise notified in writing. Notices sent by facsimile shall
be deemed received upon transmission if sent during normal working hours: If sent at other times, facsimiles will be deemed
received at the beginning of the next working day thereafter. '

'25.5.1 Association: La Jola Aha Master Council
' ' 1570 Alta La Jolia Drive
La Jolla CA 92037 -
Tel: 858-459-6903 / Fax: 858-459-3416
E-Mail: clubmanager@liamc.com

25.5.2 Contractor: : Nautilus General Contractors Inc.,
: 2045 First Avenue '
San Diega, California 92101
Tel: 619-564-5500 / Fax: 619-564-5526

- E~Mail; gustafson@nautiluspencral.com

25.5.3 Association's Attomey: Thomas S. Gatlin, Esq.
' EPSTEN GRINNELL & HOWELL, APC
9980 Camroll Canyon Road, Second Floor
San T']leon CA 92131
Tel: 858-527-011 / Fax: 858-527-1531

E-Mail: tgatiin@epsten.com

25.6- No right or remedy herein conferred upon or reserved to either of the parties to this Agreement is intended to be exclusive of
_any other right or remedy, and each and every right and remedy shall be cumulative and in addition to any other right or remedy
given under this Agreement or now or hereafier legally existing upon the occurrence of an event of default under this Agreement.
The failure of either party to this Agreement 1o insist at any time upon the strict observance or performance of any of the provisions
of this Agreement, or to exercise any right or remedy as provided in this Agreement, shall not impair any such right or remedy or
be construed as a waiver or rr,lmqutshmcm of such right or remedy with respect to subsequent defaults. Every right and remedy
given by this Agreement 1o the partics to it may be exercised from time 1o time and as often as may be deemed cxpcdlent by those

pamcs

25.7 The execution, interpretation, and perforrnance of this Agreement shalt in all ‘mspccts be controlied and gaverncd by the laws
of the State of California. '

258 Assignment. Exceptas provided in Article 16, neither the Association nor the Contractor may assign this Agreement without
the express prior wrinen consent of the other. Should either party attempt to assign this Agreement (o any other person or entity,
 the party attempting to assign shall remain legally obligated and responsible under the Agreement. By signing this Agteement, both
the Contractor and the Association bind thcmscl\rcs their successors, pariners, assigns, and legal representatives to the other party
hereto as respects the covenants, conditions, agreements, and obligations contained in this Agreement and the Contract Documents,

25.9 Waiver. The Association's, Engineer's and/or Contractor's acts or failures to act to enforce any right or duty under this
Agreement shall not be considered or deemed a waiver of the right to enforce any other nght or duly, nor is the act or failure to act
to be interpreted as appmval of the breach by any other party, unless specifically agreed to in writing.

25.10 Attorneys' Fees. Should any action, proceeding or arbitration be necessary to construe or enforce !hc provisions of this
Agreement, or the rights of the partics hereunder, the party prevailing in such action shall be entitled to recover all court costs and
reasonable attomeys® fees to be fixed by the court or arbitrator and taxed as pan of the judgment thereunder.

25.11 This Agreement, including any specified attachments or other specified documcnts, constitutes thc entire agrcenient between
the Association and Contracior with respect 1o the work to be performed under the Agreement. No change 1o this Agreement shall
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be valid unless made by supplemental written agreement executed and approved by the Association and Contractor, Excecpt as
otherwise provided herein, any and all amendments, additions or deletions to this Agreement shall be null and void unless approved
by the Association and Contractor in writing. Each party to this Agreement hereby acknowledges and agrees that the other party

- has made no warrznties, r'-‘p:’ﬁt":’a"o'l. £ovenants OF agreements, express or implied, to such party, other than those expressly set
forth herein, and that each party, in entering into and exccuting this Agreement, has not relied upon any warranties, representations,
covenants or agreements, express or implied to such party, other than those expressly set forth herein.

25.12 Each party to this Agreement and its legal counse] have reviewed and revised, or had the 'opponunity -;o revise, this
Agreement. The rule of construction that ambiguities are to be resolved against the drafling party or in favor of a party receiving
particular benefit under an agreement may not be employed in the mterpretanon of this Agreemcm or any amendmcm of this
Agreement.

This Agreemem is entered into as of the day and year first written above and is executed in at least three original copies
of which one isto be delivered to the Contractor, one to the Engineer for use in ovcrscemg the Comract. and the remainder to the
Association. Each is to be consndcrcd a fully enforceable original.

ASSQCIATION: LA JOLLA ALTA MASTER COUNCIL
2 California non-profit musual benefit corporation

B)’: &el

President a | |
o f ﬂ noM Op—
By: Ak K s A

Vice President ’ 3

CONTRACTOR: NAUTILUS GENERAL CONTRACTORS, INC.
ifornia corperation
Contractor’s license number: 807552

Q7

READ AND AFPROVED AS TO FORM:

By:

Engineer: LAND DESIGN CONSULTANTS -
a Califernia corporation

By:

SD 279186v6 ) 25
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DECLARATION TO PROCURE PAYMENT

)

(2) ' (3)

1Bty (Xotrnapi tate e i oolbs Dal

The company named above has executed a form of Conditional Waiver.and Release Upon-
Progress Payment through the date shown above. The statutory form of release provides that it does
not cover extras furmished before the Through Date for which payment has not been received or. the-
right fo recover compensation for furnished labor, services, equipment or material that was not '
compensated by the p:ogress payment o

. In order to induce payment of the amount shown in the release, the undersigned |ncf wdua!
does hereby declare that the company named above did not furnish any extras before the Through
Date for which payment has not been received, and that the company named above did not furnish any
labor, services, equipment or material before the Through Date that was not compensated by the
progress payment This declaration is conditional, and shall be effective cnly when the check ,
described on the Conaitionai vvaiver and keiease nas been pwp(:uy endursea and pdlu by e Dank
upon which it is drawn,

EXCEPTIONS
{4)
{Rernet aoy aveastinas i this snaee ¥ oo svtroliony ugitn Slooa %) . —
| declare under penalty of perjury that the foregoing is true and correcl, and that this
Declaration was signed at () ,Califomiaonf6) - .

@
(Personsl Signawre}

NOTE: This form is designed to accompany a statutory
CONDITIONAL WANER AND RELEASE UPON PROGRESS PAYMENT

S0 279186v6
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_ EXHIBIT "B"
SCHEDULE OF CONTRACTOR'S HOURLY RATES

JOB DESCRIPTION ' HOURLY RATE
» CONSTRUCTION LABOR - '
Semi-Skilled Labor . $35.00/mour
Skilled Labor . . $55.00/our
. . Supervision ' ' - - $65.00/bour
~ Project Management . : . $85.00/our’
SUBCONTRACTORS
Subcontractors . ' Direct Cost, plus Overhead, Profit & Insurance
EQUIPMENT or MATERIALS '
Equipment or Materials 7 . L Direct Cost, plu:s Overhead, Profit & Insurance
Nautilus-owne'd equipment will be charged '
. =tstandard inductry rental rates
OVERHEAD, PROFIT & INSURANCE
e .Oyerbead & Profit . . . ) . . B 15%
‘ Insurance . 7 ’ ' 2%

Overhead/profit & insurance markup is applied to all hard costs, Including Jabor, materials, equipment,
subconfractors and reimbursable expenses.

SD 279186v6
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EXHIBIT “C"
Laber Code §2810 ]
Compliance Scheduie of Required Provisinng

m Nime, address, and telephone number of the con:racting parties: Listed in body of contract.

(2 Description of the labor or services to be provided and statement of when those services are to be commenced and
completed: Listed in body of contract. .

(3) The State Tax Employer identification numbcr of the Comractor'

“) Cornitractor’s Workers Compensation Insurance pohcy number and the name, address, andtelephonc number of the
Conu-actors Workers Compensation Insurance Carier:

(5)°  Vehicle identification number of any vehicle that is owned by the construction, janitorial, or security guard |
contractor and used {or transportation in connection with any service provided pursuant to the contract or agreement, the
number of the vehicle liabifity insurance policy that covers the vehicle, and the name, address, and telephone number of thc
insurance cartier (anach additionat sheets if nooesary)

© The total number of workers to be employed under the contract or agreement, the tomt amount of al] wages 10 be
paid, and the date or dates when those wages are 10 be paid:

(D The amount of the total contract price to be paid to the Contractor: Listed in body of contract.

(8) The total number of persans who will be utilized under the contract or agreement as ixﬁcpendcntcohuactors, along:
with a list of the current local, state, and federal contractor lcense identification numbers that the independent contractors
are required 1o have under local, state, or federal laws or regulations:

SD 279186v6
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Chk of the Superior Court
~ APR 27 2007
‘By. M. BARHAM, Deputv
-~ RECEIVE
MAY 32007

: . o o - Thorsnes, Bartoloﬁa
SUPERIOR COURT OF THE STATE OF CALIFORNIA ' & McGuilre

IN AND FOR THE COUNTY OF SAN.DIEGO

[ A JOLLA ALTA MASTER COUNCIL, & CASE NO, GIC 822281

)
California Nonprofit Mutual Benefit ) .
Corporation, ) . :
y  STATEMENT OF DECISION
Plaintiff, )
, - ) _
v. )
o y  Judge: Linda B. Quinn

THE CITY OF SAN DIEGO, a public entity, ) Dept.: 74

and DOES 1 through 20, Inclusive, =~ g
Defendants. %

Evidéncc, including 2 view of the Canyon by the Court, and oral argumcnté were submitted
to the Court on Decembet 4, 2006. The Cou_ﬂ accepted for filing thfee additional briefs from the
parties, the last being filed on December 29, 2006. | o
- Judgment on the issue of the taking under inverse condemnation is entered in favor of the

Judgmeni on the 1ssue of the parties’ rights and responsibilities to maintain the storm
drainage system that discharges storm waters into the La Jolla Alta canyon at various locations and
discharges storm waters out of that canyon at Yi;kie Drive “System”) is entered in favor of the
Pl.aintiﬂ'. The Defendant has the obligation to maintain and repair fhc System and to repair the

damages to Lot 1 of the System.

STATEMENT OF DECISION 4342217




—

In making this dectsion, the Court relies on the following ﬁﬁdiﬂgs;-
1. The La Jolla Alta Canyon consists of Lots 15, 16, 25 and 1 of the La Jolla Alta

Plannéd Residential Development No. 80 (**Canyon”). The Canyon is bisected by a public sfreet,

Alta La Jolla Drive, such that Lots 15, 16 and 25 are north of the strect( ‘UppPr Canyon™) and
Lot 1 is south of the street {“Lower Canyon™). _

The City of San Dicgo (“City™) created and operates the System, wluch incbrporatec the
Canyon as an integral part. The System includes pubhc streets, sidewalks, culverts and pipes that
col]ect and direct storm water 10 the Canyon at several Jocations within the Upper and Lower
Canyon. Thc System funnels storm waters under and around A]tg LaJolla Dnv_e and into Lot 1.
The City owns pennancxﬁ easements in the Canyon at the discharge points of its pipes, which
include Clty approved energy dissipaters. The area downstream of all of these easements in the
Canyon is private property owned by the Plaintiff, La Jolla Alta Master Council ("Assocxatlon 7.
Lot 1 carries all storm waiers dischargad inte the Canyon, including .stnrm walers the System
diverts to Lot 1 from outside its historical watershed to a 48 inch culvert located at the southem
boundary of Lot | at the northgm ferminus of Vickie Drive. - | .

-2.° - The Association is a homeowners® association whic_h holds legaf title to the Canyon

“for the benefit of its members. Lot 1 of the Canyon is subject to a Negatiife Open Space Easement

(“NOE™) and several Storm Drainage Easements owned by the'Ciry. The Upper Canyon is not
subject to the NOE, but is subjaét to several Storm Draihage Easements, The Associaﬁon sued the
City, alleging that the City acted unreasonably in opérating the System and is liable for property
damage in Lot 1 on‘a theory of inverse condemnation. The Association also requested the Court
provide a Declaration of Rights and Responsibilities regéxﬂing the Jegal responsibility for

maintaining the System in the Canyon and for repairing erosion damage to Lot 1. "I‘he Association

|j also pled a cause of action for injunctive relief which was abandoned at the commencement of the

trial. .
, 3. The City did not act reasonably in its creation and operation of the System. The
City knew, or should have known, that the development of the Canyon rim and the operation of the

System serving those developments would substantially increase the amount of storm drainage

4
-2-
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carried to the Canyon and, in particular, to Lot 1 but failed to take any reasonable steps té mitigate
damage caused by the increased discharge burdenon Lot 1. |
4. The Court reaches the conclusions set forth above by examining the factors |

mandated in the case of Locklin vs. City of Lafavette (1994) 7 Cal.4th 327, as more fully

‘addressed below,

5. 'The evidence established that (a) the elements of the System fh;xt were mns@ded

|l over the years were all approved, inépqcted and, upon completion, required to be dgdicatéd 10 the’

City as part of its System of storm drainage'; ) the System, as a whole, is opérating as dcsigned'
approved and constructed; (c) the System mdlrccts and diverts storm water from vanous sources
inside and outside the original natural watershed to the Canyon, (d) the dwermon and reduectxon
of storm watcr is such that the intensity and volume is greater, and the locanon of discharge
different, than Lot 1 received nz-atu.rélljr; (e) the. Systern’s aﬁprova_fand_ operation was a substantial
the storm faw in Lot 1 fom .nnh.lra]}\.f armored original stréambed to an
unprotected location east of its. hzstoncal location; and (f) the System dehvexs twenty (20) rimes

more storm water to Lot 1 than would have occurred naturally.

The Canyon rim is completc}y
developed by residential communities wh:ch were all approved by the City. The City has operated
storm drainage systcn_m n all these communities since 1959: Most of the residential owners of
property surrounding the Canyon rim, which contribute storm waters to the System and ew}eﬁtually
to Lot 1, are noi members of the Associatidﬁ. Moreover, 100% of the storm water delivered to
Lot 1 is delivered by way of public improvements which are part of the System. Therefore, if
uncompensated, the Association and, ind'irectly, its members, would be required to contribute far
more than its share to correct and repair the da:'maéc toLot1 éompared to its or their own use,

7. The City has umeasonaBly over-burdened Lot 1 and its owner. The benefitaf Lot 1
to the Association is_insigniﬁcant'compared' to the loss it is asked to assume b'y.the City.

8.  The damage the Association has spstéined is not a normal risk‘of land ownership.

The evidence was uncontroverted that the severe erosion conditions caused by the System

. -3-
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threatens life and limb, as well non-parties’ property, unless substantial and expensivé Tepairs are

1-

"} immediately underickan. - . . N , -

9. LaJolla Alta Planned Residential Development No. 80 (“PRD 80") was one of the |
last in the La Jolla area to be app_roved. The City knew, or should have known, of the erosion |
propeusity of the land similar to Lot 1. In addition, the City had actual ig$ow1edge that the System
could create dangerous éohdiﬁons in Lot 1; had the means and methods availablc. to it to prevent
;hese conditions from occurring; and umcasoﬁably failed to implement those means and mét.hods.'

10. . The evidence established that tbe cost of rcp::.xiriﬁg- the damages ‘ca'used is more
faily absorbed by the City thin by the Association in light of all the circumstances.

11, The evidence'also established that the City unreasonably filed to physicalty
mamtam its easements and failed to rcvlcw or monitor the erosion damage its Systcm was causmg

to Lot 1. The City’s approval of streets culverts and drains, coup]ed with the requuement of

‘reasonable when operated as intended. The City has not reasonably operatcd the Syste:m because it

has created and operates a complex storm drainage system and then attempts to limit its
responsibility fér that operation 10 only indi{riduﬁl drains and the footage inclﬂded'ﬁdthin'thc""
ga;c,cmcms it requires to be dedicated to it as part ;:)f tire deelopment proé&ss. : -
12. . The City’s contention that the Association is mtuely responsible for the erosion of
Lot 1 lacks any support in the e\ndcncc The amendmcnt of PRD 80 dated January 24, 1989 which
created Unit 15, Lot 1, was drafied by the Clty and provjlded a NOE to be created over Lot 1 for A

i the beneﬁt of the City. The Amendment provided:

Lot 1 shall have a negative open space caserncnt over it in a manner
satisfactory to the Park and Recreation Depariment. The easement
shall be maintéiﬂed by the H.omcowne'rs’ Association.
The subdivision map dated the same date as the amendment to the PRD provides:
' The subdivider shall correct the éxisting erosion hazards prior to the
City’s acceptance of this easement, in a8 manner satisfactory to the

111
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City Engineer. This easement is to be maintained in accordance with the PRD
permit. |
13. The City Engmcer corrected the hazard by raqumng the develoPer to bmld a fence

t@mty-_ﬁve (25) feet on epther side of the eroded area. When the final map for Lot 1 was recorded
in December, 1990, it contained the following language for the NOE: -

We hereby grant and relinquish to the City of San biego, a A'

Municipal Cpfporati&m, any and all rights to construct, erect or

maintain any struchure; to coﬁstmct, erect or maintain fences; to

remove live trees and-éhrubs, to cBange the gradcﬁ or to omerwise :

change the open space character of the land over, upou or across

Lot 1 as shown on this map and des1gnated as “open space caseme:x;tl

granted hereon,“ reserving to the owner of the fee underlying saJd
ennement herein o granted the mnﬁm_m-t nee of said real praperty; the
b} ght 1o grant easements to any public utility company for
distribution facilities prov:ded the same are instalied undcrground

~ and the right to maintain ﬁrebreaks trim or remove brush and
otherwise perform preventative measures required by the Fire
Department to protect structures and other impmvcmcnts from.
‘potential fires. Responsibility for maintenance of said lands shall 7

' remain with the owner of the fee title of said land and nothing
contained herein shall be construed to assign any maintenance
responsibility to the City of San Diego, nor shall anything contamed
herein be construed to confer any rights to the general public.

14.  The provisions cited above are to be interpreted according the rules of construction
applicable to contracts. Civil Code § 1642 is among the rules that must be considered. Several
contracts relating to the same€ matters pertaining to the same pmﬁ&-and made #s‘pan of one
transaction, are 10 be 151(6;1 togetﬁpr. In addition, the City required separate easements for each of
the storm drains that drain into the Canyon, including those that dram into Lot 1, which is a factor

: _ -5-. _
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to be considered in determining the rights and obligaﬁons of the parties under the provisions
dcscr%bcd above. "fhe easements creating storm drainage rights and responsibilities are
substantially similar and were esLaBlish¢d prior to the NOE. Those easements requm:d developers '
to: | |

Grant to the City . . . the permanent easement and right of wayto -

construct, récant_ruct, maintain, operate and fepair a slorxﬁ drain or

drains including all appune;'lanccs thereto, together with the 'ﬁgﬁt of .

. ingress and egress, over, under, along and across all that real
property described as follows . .. reserving to the grantor and its
heirs and assigns the continued use of the above described parcel of
. Exhibit762)
In this case, the Court roay properl consider extrinsic evidence . te:rprcnng uncertamty

in the construction of the coniructs. The cxistence of rompeting eascmcont rights and Am.m creates

uncertainty in this case.

15. On Apnl 13, 1988, the City advised the then owner of Lot 15, the developer

_TechB:lt, of “eroded areas-. . . that may endanger youngsters playing i in thc canyon ” (Exhibit 516).

‘The City advised that it would not accept the NOE on Lot 1 until TechBilt fmced in the hazard.

Thereafier, TechBilt ‘constructed a fence (Exhibit 509}, surrounding the erosion hazard referred to
in Exhibit 516. Moreover, it was established by an unopposed offer of proof that the erosion
bazard referred to in Exhibit 516 was a drainage ditch that was 3 10 6 feet decp and 8 feet wide,
which is consistent with a natural and presumably acc;ptzible rate of erosion that did not require
reversal or efforts to slow.;v or stop, but a problem that needed to be fenced in to provide -;1 safe place
for children to play. W -

- 16.  The evidence also established that discussions at board meetipgs; statements made
at a City Council meeting on January ﬁ4, 1989; concerms about insurance; and questions about the
@st of clearing brush off Lot 1, mnt&np]ated ﬁat the 6n1y maintcnancé responsibility of the -

Association was to manage brush growth in Lot 1 and irrigate limited areas along Alta La Jolla

-6- 7
STATEMENT OF DECISION _ . 4342217




0071403

10
11
12

14

15
16
17
18
19

21

23
24
25
26
27
28

F Y

- I - SV

17. The Court_'oo'n_cludcs, baséd on all the evidence, that when the NOE was crc;,atcd, |

.I'leithf;r the City nor TechBilt intended TechBilt or its successor to have any obligation to slow,
Stop OT reverse erosion in Lot 1. Furthermore, —thc ﬁOE did not create an oBligatjon on the part .of
the Association to slow stop or rcverse erosion caused by the System operatmg as mtended

18.  The Association’s cla1ms are not defcated by the statute of lumtatmns as clauned by
the Clty The erosion in Lot 1 has been contmuous ‘but the resultmg damage has accelmted in
recent years. Until 2003, the Association had noknowled ge that erosion was occurrmg at anythmg
but an acceptable natural rate, nor that the fence erected in 1990 had been undennmed. The statute

of limitations can be triggered by dxscovc:}' of both the i mJury and its cause. However, the Cxty has

a. .~ .
Rl
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SRR g 2tah
~ oLl 21T :Lﬂ._ ArIetUr R AAALANARE WA

e o rry
Uikl RALMRLAssiann v

(}.
v
lh
n

not aware of the accelerated erosion until 2003. The theories subs_téntiating the causal mechanism
of erosion are complex, technical and éonn*o?éﬂed. The evidence further conﬁrme_.dZthat the
Association had neither Obligétion to monitor the erosion rate in Lot 1, nor anywhere. else in the
Can)./on; this \-:vaS the City’s responsibility. Moreover, by listing the issue on its deferred
maintenance list in 2004, the City admitted its résponsibiiity for overseeing the é.rosi.on issue and
maiptaining the Canyon as part of its oﬁf;ration of the System. Damage to Lot 1 did not

substantially -intcrferc:with the use and enjoyment of Lot 1 until the Association was improperly

‘cited regarding the failure of the protective fence. The NOE requires the City, not the Association,

to erect and maintain fencesin Lot 1. On receipt of the citation on or about April 23, 2003
(Ex}n;bit 546), the stéfutc of limitan'ons on the cause of action for inverse condemnation was
triggered and the damages to Lot ] were sufﬁcncnt]y stabilized to a point that emergency repairs
were needed. The notice of claim was timely filed on Septcmber 24,2003 (Ethb:t 226) and the
Complaint timely filed thereafier.

19. The Ci@ is the only public agency oéniribuﬁng to the taking or damaging of Lot 1.
Therefore, there is no apportionment issue in this case. ) |

Y
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CONCILUSION

ag / The Court holds that the Clty is liable for inverse condcmnatmn because it
unreasonably created and operates a storm water drainage system which unhzcs the Canyon as an
integral part. Undcr an. ana]ys:s of all the cwdencc presented that relate to the factors presented mn
Locklin vs. C'. of Lafa ette (1 994) 7 Cal 4th 327, the Court concludes:
. a. The overall purpose bcmg served by thc project under scrutiny in this case is
_storm dramagc for the general public; _

b. The dam_agc toLot1 and risk of future injury and additional damage Alikcly
to occur unjess substanﬁal repaifs are immediately undertaken greatly outweighs .anyv
benefit obtained by the Plamuff individually or its membm as a whole;

¢.  The City had fcasible altcmat:ves available to it with lower risk of damage
to Lat 1 that it could have rcqun'ed 10 be qnplemented in Lot 1 thh originally in 1975 . |
when the PRD was approved and the drainage improvementé were cof_lsmlcte‘d and
accepted, and in 1990 when the NOE was granted. The City failed to exercise those
reasonable opﬁoﬁs; '

d.  The Association has limited assets and its aEﬂity to raise revenue is
restricted by its CC&R’s. The cost of repair is, more likely than not, greater than the 7
Assocxahon 5 ablbty to reasonabiy bear these responsibilities and risks.

e The damage mcurred is not the kind generaliy considered a normal risk of
land ownership; ' ‘

f. The daméges caused by the -System are peculiar' to the Association. =

A of the residences that contribute storm waters via the City’s public system |
are owned by persons who are not Association memﬁers or is the CitS( itscl\ff “The

Association bears 100% of the risk and damages but enjoys little of the bcneﬁts; and

Iy
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g- The Association acted re'asonabiy in attcmpﬁng to mitiéate the daﬁagé td
Lotl. ' | |
| 2-( &&  The failure of the _City.to act in a reasonable ﬁ:a;mcr was and is a substantial factor
in causing damage to Lot 1, creating the need for emergency é.nd permanent fepairs to Lot 1. ‘
“ 3 @  The Court further holds that the NOE is uncertain when compared to
conternporaneous and prior existing Storm Drain Easemcnts between the same parties add.réj.ss'.ing
the same general matter. Coﬁsidcdhg all the cvidenée pr&smted, the Court finds that the Cify has
the oBligation to maintain the Systém and its parts and the obligation to repair damég&s caused by'
the Systcm 5 operanon inLot 1. | | , L _
2 @  The Court further holds that the City has falled to establish the presmce of : any - .

afﬁrmatwe defenses that bar or limit recovery by the Assocxa’uon.

HE AR

Wéam

JUDGE OF THE $JJPERIOR COURT
JUDGE UINDA B, QUIN
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ACORD. CERTIFICATE OF LIABILITY INSURANCE N T

[ PrasuceR i THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION
. ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE
Rancho Mesa Ingurance Rgency HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR
=510 Gillespie Way, Suite 108 ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW
. Cajon CA 92020 . )
fhone: 619-937-0164 Fax:615-937-0168 INSURERS AFFORDING COVERAGE . NAIC #
INSURED _ o ‘ WSRERA.  Gemini Insurance Company
: INSURER I
Nautilus General Contractors ‘ INSURER &
ne, - :
2045 First A INSURER
San Diego CA 52101 Ll
T . NSURER E:
* COVERAGES

THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIGD INDICATELD)., NOTWITHSTANDING
ANY RECIIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR

MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITDNS OF SUCH
POLICIES. AGGREGATE UIMITS SHOWHN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

LTR N T’fP‘EOF]NSUMNCE POLICY NUMBER mrg_{;_mnm___m_'_t_g_@_um LTS
. | opMeRAL LABLITY . . . ' EACH OCCURRENCE s 1,000,000
A | X [X ] commerca ceneras sy | VEGRO14632 07/14/07 | 07/14/08 |Patusie i oosamcs; |3 50,000
] ctams wace [ ] ccam ‘ . - MED EXP (Any oo penon) | $ 5,000
] ) PERSONALA ADY HauRy |3 1,000,000
B . GENERAL AGGREGATE 32,000,000
GENL AGGREGATE LIMIT APPLEES PER: PROCUCTS - COMPIOP AGG | $ 2,000,000
[ rouor fx 58S ﬂwc
_A_]UTQEUBU.ELU\B!UTY : mcw.znmsms (1Y J P
—J ANY AUTO - )
| | AL OWHED auTos BODILY INAURY s
| seHERULED AuTOS ‘ {Pee poruan)
| _ | HREDAUTOS . : BODALY INJURY s
| ] Hon-OvnED AUTOS ’ (Por nccident)
- PROPERTY DAMAGE s
{Pwr azcideng
GARAGE LIABILITY - "] AUTO ONLY - EA ACCIDENT | §
: ANY AUTO : o OTHER THAN EAsCc |3
. AUTO ONLY; . AGG | 8
EXCESSRMBRELLA LIABILITY - ' : EACH OCCURRENCE s
j OCCOUR - D CLAIMS MADE ' - AGGREGATE $
s
: CEDUCTIBLE s
RETENTON. & s
WORKERS COMPERSATION AND _ ’ w%"é“vi'n’ir'r‘; e
fﬁgmmwmmmm ' ' EL EACH ACGIDENT s -
CFFICERMENDER EXCLUDED? ) EL DISEASE - EA EMPLOYES §
| e MRS batow ' ' EL DISEASE - POLICY LIMTT | %
OTHER ‘

DESCRIPTION OF OPERATIONS J LOCATIONS / VEFICLES TEXCLUSIONS ADDED BY ENDORSEMENT 1 SPECIAL PROVISIONS
RE: OPERATIONS OF THE NAMED -INSURED AS CERTIFICATE HOLDERS IRTEREST MAY

APPERR CERTIFICATE HOLDER IS INCLUDED AS ADDITIONAL INSURED PER FORM
VEC1820304 ATTACHED *10 DAYS FOR NON PAYMENT OF PREMIUM

CERTIFICATE HOLDER CANCELLATION
: LAJOLRL | SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE GANCELLED BEFORE THE EXPIRATION
DATE THEREOF, THE ISSUING INSURER WILL ENDEAVOR TOMAL ™ 30  oaYS WRITTEN

LA JOLLA ALTA MASTER COUNCIL WOTICE TO THE CERTIRICATE HOLDER NAMED) TO THE LEFY, BUT FAILURE TO DO S5 $HALL
1570 ALEATIA JOLLA DRIVE IPOSE NO OSLIATON OR LABLITY OF ANY KD UPOR THE BISURER, 119 AGEXTS o8
LA JOLLA CA 92037 REFRESENTATIVES.

ACORD 25 {2001/08] o v . ® ACORD CORPORATION 1988




- 0492408

. DATE MWDDAYYYY)

_KTIFICATE OF LIABILITY INSURANCE 10725707

OP 1D
RAUTI-1

ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE

" «es5a Insurance Agency HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND O

THIS CERTIFICATE IS ISSUED AS A'MATTER OF INFORMATION

ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW '

villespie Way, Suite 108
. Cajom Ch 52020 . ) .

Phone: 615-937-0164 Fax:619~537-0168 INSURERS AFFORDING COVERAGE NAIC #
TRSURED NSURER A Gemini Insursnce Company

Nauulua General Contracters . -

2045 First Awvenue .

San D.'Lego CA 52101 PEERER O

INSURER E:

COVERAGES

THE POLCIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED, NGTWIT HSTANDING
ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR

MAY PERTAIN, THE INSURANCE AFFORDED BY THE POUCIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUISIONS AND CONDITIONS OF SUCH
POLICIES. AGGREGATE LIMITS SHOWN MAY RAVE BEEN REDUCED BY PAID CLAIMS.

POLCY EFFECTIVE ]
LTR dnSRE TYPE OF INSURANCE __POUCY NUMBER DATE {MMDDrYY) | DATE (Mm/DDAY LimiTS .
GENERAL LIABILITY ) EACH OCCURRENCE 131,000,000
b— . : - URNAGE TORERTED
A | @ 31 commercin ceneraL uaenny | VOGPO14632 07/14/07 | 07/14/08 | PREMISES (e vecusnon) - |$ 50,000
: ] cuamis wane [ X | ocowm ‘ - MED EXP (Anyono pencm} | § 5, 00D
- PERSONAL L ADVIRIURY |35 1,000,000
GENERAL AGGREGATE 3.2 ,000,000
GENL AGGREGATE LIMIT APPLIES PER: PRODUCTS - COMMOP AGG | $ -2, 000,000
[ Jrover )58 [ e
| AUTOMOBILE LIABILITY COMENED SHNGLEUMT | o
ANY AUTO En nockdent '
| ] A owneo auos BODLY IRURY ..
SCHEDULED AUTOS (Per peraca)
] HIRED M TOS BOOILY INJURY ‘ '
NON-DWNED AUTOS o =
- PROPERTY DAMAGE s
(Pwr accident)
GARAGE LIABILITY AUTO ONLY - EA ACCIOENT | 8
ANY ALUTO . OTHER THAN EANT | S
AUTO DhLY: AGG| S
EXCESSAMBRELLA LIABILITY EACH OCCURRENCE 3
:l OCCUR [___l CLAWS MADE AGGREGATE $
: $
DEDUCTIBLE 13
RETENTION  § 3
| WORKERS COMPENSATION AND [rorvinans |
EWPLOVERS' LIABLITY EL EACHACCDENT - |[§
ANY PROPRIETORPARTNCRIEXECUTIVE .
OFRCERMEMBER EXCLUDED? £, DISEASE - EA EMPLOYEY] §
# describe undr
SPECIAL PROVISIONS below E.L DISEASE - POUCY UMT | §
OTHER
DESCRFTION OF DPERATIONS 1 LOCATIONS | VEFICLES | CXCLUSIONS ADDED BY ENDGRIEMENT | SPEGIAL PROVISIORS

RE: LA’ JOLLR ALTR MASTER COUNCIL PROJECT. CERTIFICATE HOLDER IS INCLUDED
AS ADIJITIOML INSURED PER FORM VE01820304 ATTACHED,
*10 DAYS FOR NON PAYMENT OF PREMIUM

CANCELLATION

CERTIFICATE ROLDER
: LANDDES

LAND DESIGN CONSULTANTS, INC.
199 SOUTH LAS ROBLES AVE #250

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANGELLED BEFORE THE EXPRATION
DATE THEREDF, THE LSSUING INSURER WILL ENDEAVOR TO MaIL  * 30 DAYE WRITTEN
NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE LEFY, BUT FAILURE 10 DO SO SHALL
IMPDSE NO CBLIGATION OR LIABILITY OF ANY KIND UPON THE iNSURER, IT5 AGENTS OR
REPRESENTATIVES. -

PASADENA CA 91101

wmesemn
7309 A8

ACORD 25 (2001/08)
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b
Rancho Mesa Insurancé !;gam-_-y
Jlﬂin Gillespie Way, Enite 108 ,

CEANVEDR

M. A
ONLY AND CONFERS NO RIGHTS UPON THE-CERTIFICA
HOLDER. THIS CERTIFICATE DOES NOT AMEE%D “EXTEND O
ALTER THE COVERAGE AFFORDED BY THE POLICIES: BELOW :

GEN'LAGGREGM‘EMAPHJESFER.

ety 122 [ e

El Cajon C.l 92020
Thone: 615~ 931-0154 Fax:619-937-01¢8 INSURERS AFFORDING COVERAGE ch »
INSURED WSURER A Gamini Insurance Company
WSURER & : v
Nnutilul General Contxlctou =
2045 First Aven WSURER
gan Diego CA 92101 - e
MNSURER E:
. COVERAGES
THE POLICIES OF BISURANGE UISTED BELOW HAVE BEEN ISSUED 70 THE INSURED NAMED ABOVE F. R THE POLICY PERIOD INDICATED. NOTWITHSTANDING
'mnemw.ﬁmmmmmmmm THER DOCUMENT WITH RESPECT TD WHICH THIS CERTFICATT T ISSUFD OR
.wn’PERTNN.'I'I-ENSURANCEAFFORDEDBYTHEPOUCIESDESCRBEDIﬁREINlSSWECTTOALLTHETERMS EXCLUSIONS AND commog._
WES.ABGREGATEMSSHDWNNT HAVE BEEN REDUCED BY PAID CLAMS.
- WYY EFTECTIVE | :
LTR IN : TYPE OF NSURANCE POLICY MUMBER OATE AWDOIYY) | DATE (MWDDIYY) LINITS
OGENERAL LABILITY ) . ] EACH OCCURRENCE s$1,000,000
: : NOoRRGE TORER
a | % x| commenc caneras weuy | VEGPO14632 07/14/07 | 07/14/08 |mtnres Erocwme | 50,000
| aamsmane oot MEDEXP (Aryore pemony | $ 5, 000
- . FERSONAL AADVINRRY |3 1,000,000
GENERAL AGGREGATE 32,000,000

PRODUCTS - COMPIOP AGO | 3 2,000,000

AUTOMOBILE LIABILITY COMBINED SINGLE LINIT s
ANY ALTO
ALL OWNED ALITOS - BODALY INJURY s
ECHEDULED AUTOS
—
FUREL AT S s wa e
HON-OWNED AUTDS (Per sccssent *
- .
— PROPERTY DAMAGE 5
[Por mocident)
GARAGE LIABLITY | AUTD OMLY -EA ACCIOENT | 8
ANY AUTO OTHER THAN EAMCC L S
AUTG OMLY: . e | &
EXCEBS/UMBRELLA LIABILITY EACH OCCURREMNCE s
i OCCUR D CLAING MADE AGGREGATE s
$
DEDUCTIBLE s
RETENTION ]
W STAIL)- OTH-
WORKERS COMPENSATION AND lmm LIMITS l ER
EMPLOYERS' LIABILITY ™ .
ANY PROPRETOR/PARTNEREXECUTIVE - CIDEN
OFFICERMEMBER EXCLUDED? EL DNSEASE - EA EMPL s

H aeactibe under
& L PROVISIONS below

EL DISEASE - POCY LMIT | 3

OTHER

INSURED FER FORM VE(01820304 ATTACHED.

SESCRIPTION DF CPERATIONS 1 LOCATIONS | VEHICLES  EXCLUSIONS ADOED BY ENDORSEMENT ! SPECIAL PROVISIONS
HE: LA JOLLA MASTER COUNCIL. CERTIFICATE HOLDER I8 INCLUDED AS ADDITIONAL

*10DA¥SFORWPL¥HENTOTPRENIUM

CERTIFICATE HOLDER

CANCELLATION

CITY OF SRAN DIEGO
‘ 202 C STREET
. SAN DIEGO CA 92101-4806

CITYSA2

SHOULD ANY OF THE ABGVE DESCRIBED POLICIES BE CANGELLED BEFORE THE EXPIRATION]
* DATE THEREGF, THE ISSLING INSURER WILL ENDEAVOR TOMARL ¥ *30 paAYSWAITTEN
NOTIGE T THE CERTIFICATE HOLDER NAMED 70 THE LEFT, BUT FAILURE T0 DO $0 SHALL
[MBOSE NO OBLIGATION GR LIABILITY OF ANY KIND UPON THE INSURER, IS AGENTS OR
REPRESENTATIVES, '

ACORD 25 {2001/08)

LA T © ACORD CORPORATION 198¢
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00')4‘0

__uAD. CERTIFICATE OF LIABILITY INSURANCE __gp.] oo =
PRODUCER T E D T s coamcATE S ESUEDAS A M oeler .
ONLY AND CONFERS NO RIGHTS U

grancho Mesa Insurapnce

1810 Gillespie Way, Suite 108 °

£l Cajon CA 92020 -

a HS
SLoaialk

Phone: 619-937-0164 Fax:619-937- 0168

ATTER OF INFORM
PON THE csnnncn"r“em" '

THIS CERTIFICATE DOES NOT AMEND, EXTEND

HOLDER. TH OR
ALTER THE COVERAGE AFFORDED 8Y THE POLICIES BELOW.

37-0168 INSURERS AFFORDING COVERAGE NAIC #
W3URED HSMERA-  Gemini Insurance Company I
- | MSURER & .

Nau'l::.lul Ganeral C::ntraut.orn MNSURER G T

2045 Fizrst Avenue HSURER

3an Diego CA 92‘:{01 o

WNSURER &

COVERAGES

THE POLKCIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERICD INDICATED. NOTWITHSTANDING

ANY REQUIREMENT, TERM OR CONDITION OF ANY

CONTRACT OR

\TE LBUTS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS,

OR OTHER
- MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TOALL THE ‘I"EM
POLICIES.

DOCUMENT WITH RESPECT. TO WHICH THIS CERTIFICATE MAY BE ISSUED OR
EXCLUSIONS AND

RE: LA JOLA ALTA MASTER COUNCIL. CERTIFICATE HOLDER IS INCLUDED AS

OF FREMIUM

‘| ADDITIONAL INSURED FPER FORM VE 0182 03 04 ATTACHED

*10 DAYS FOR NOR PAYMENT

hwm FOLGY S Y EXPATIN -
LTR TYPE GF INJURANCE POLICY NUMBER DATE fw DATE pwMmORTY) Lres
E?zmmun ‘ . . EACH OCCURRENCE $1,000,000
FORRGE YO RERTED
A | X X ] coweEnGiaL GENERAL LABLITY | VCGPD14632 07/14/07 | 07/14/0B | pREWISES fEa ocxwenos)_ | $ 50,000
| cLamas uace B]oca.m MED EXP (Anyane peracet | 8 5 , 000
| | PERSONALA ADVINURY |5 1,000,000
| . GENERAL AGGREGATE 182,000,000
GENL AGGREGATE LIMIT APPLIES PER: PRODUCTS . COMPIOP AGG ' ‘2-'.000'000
| oy Bt 1B [ e
| AUTOMOBALE LLANLITY COMBINED SNGLE LIMT 5
ANY AUTO [Ea accidenty . L]
| ALL OWMED AUTDS BODOLY DNJURY 5
SOHEDMLED AUTOS P poracey
1 HIRED AUTOS BODILY PUUAY- .
smisnaneT s fOcr sccivoan .
- PROPERTY
FROPER l'u::wmm:-: s
GARAGE LIABRITY AUTO ONLY - EA ACCIDENT | §
ANY AUTO ‘| oTHER THAN EAMC ]S
. AUTOONLY. PPy
EXCESSAUMBRELLALIABILITY | EACH OCCURRENCE ]
}oocun D CLABS MADE AGGREGATE s
' s
DEDUCTIBLE s
RETENTION  § . Is -
WORKERS CONPENSATION AND [ | [
EMPLOYERS' LIABIITY -
ANY PROPREETOR/PARTNEREXECUTIVE E1 EACH ACCIDENT L
OFFICERMEMBER EXCLUDED? EL DISCASE . EA EMPLOYER §
HBE dug'itla’m EL DISEASE - POLICYLIMIT | 8
OTHER ]
' DESCRIFTION OF OPERATIONS [ LOCATIONS / VEHICLES [ EXCLUSIONS ADDED BY ENDORSEMENT 1 SPEGIAL PROVISIONS

CERTIFICATE HOLDER

CANCELLATION

GECTECH

SHOWLD ANY OF THE ABDVE DESCRIBED POLICIES BE CANCELLED BEFDRE THE EXPIRATION

GEO!'ECH EXPLORATION, INC

7420 TRADE STREET
SAR DIEGO CA 92007

[DATE THEREDF, THE ISSUING INSURER WILL ENDEAVOR TO MAIL * 30 pavs wrrTen
NOTICE YO THE CERTFICATE HOLDER NAMED'I'DTHE Lﬂ'l‘ BUT FAILURE TO DO 80 SRALL
MMPOSE NG OBLIGATICN OR LIABILITY OF ANY KIND UPGN THE INSURER, IT5 AGENTS OR
nmzaammva

VXA

_ACORD 25 (2001/08)
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 .<08D._ CERTIFICATE OF LIABILFY INSURANGE

PROOUCER AT LT Y CERTWICATE 1S 1SSUED AS & MATTER NED
, LRl T CONFERS NO RIG -
Rancho Mesa Insurance Agency OLDER. THIS CERTIFICATE ngEgPNggr ?nfEﬁgmelxmacﬁBEoR -
1810 @Gillespie Way, Suite 108 ‘ COVERAGE AFFORDED B THe POLICIES BELOW] -
E]l Cajon CA 92020 - —
Phone: 615-537-0164 Fax:619-937-0168 INSURERS AFFORDING COVERAGE . NAIC -
MNSURED i ] NOURERA  Geming Insurance Company :
' ‘ NSURER & ‘ T

Hautilus General Contractors . e . ) _

Inc, ) - .

2045 Tirst Avenue . INSURER 0: )

San Diego CA 52101 - z - : t!
COVERAGES i i

POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TG THE INSURED NAMED ABOVE FOR THE POLICY PERICO INDICATED. NOTWITHS TANDING
A“N?fREQUR!sE:;NI’. TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR
MAY PERTAN, THE INSURANCE AFFORDED BY THE POLICES DESCRIBED HERENN IS SUBJEGT TO ALL THE TERMS, EXCLUSIONS AND CONGITIONS OF SUCH
' POLICIES, AGGREGATE LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAMS. . X :

M - — ..
LTh TYPE OF INSURANCE POLICY HUMBEN DATE [WWDEYL | Ok i WODTY) LTS
GENERAL LIABILITY . . : EACH OCCURRENCE £1,000,000
— ‘ DARRGE T RENTET—
A | X | X | COMMERCAL GENERAL LABIITY | VCGPO14632 07/14/07 | 0©7/14/08@ PREMISES e occueece) | 3 50, 000
 cLames uace [x ] occwm | : : MED EXP (A crw parsory | 3 5, 00D
. PERSOHALA ADVINALRY |51 D00, 000
—— GENERAL AGGREGATE $2,000,000
ot AoaREaaTe et sreties oem. | - ‘ PRODUCTS - COMPIOP AGG | $ 2, 000, 000
[Pmcv iz l ILOC :
AUTOMORILE LLABLITY COMTINED SNGLELMT |
ANY AUTC {E» sccident)
ALl CWNED AUTOS ‘ . BODILY INJURY s
SCHEDULED AUTDS . [Pr peran)
HRED AUTOS BOOILY PLURY <
— e e ]
: NONOWNED AITOS 7 . ! .
' : PROPERTY DAMAGE s
a ] ) Par actgenty
GARAGE LIABILITY ) - [ AUTO DMLY - EA ACCIDENT | §
ANY AUTO ‘ ) OTHER THAN EANC |3
) AUTC OMLY; - i MG | s
EXCESSAMERELLA LABILITY : © | EACH OCCURRENCE [}
j ocaum [:] CLARMS MADE . | aconeaare 5
s
OEDUCTELE 5
RETENTION  § s
WORKERS COMPENSATION AND . T Uiz
EMPLOYERS" LIABILITY —
ANY PROPRIETORBARTRERVERECUTIVE EL EAcH actzpent s
OPFI:EMEnaEREKCLUDED? - E L DISEASE - EA EMPL H
ST P ROISIONS balow EL. DISEASE - POLIGY LT | 3
CTHER
i
1

DESCRIFTION OF OPERATIONS T LOCATIONS ] VEMICLES | EXCLUSIONS ADDED BY ERDSRSEMENT | BFECIAL PROVIZIOND
RE: Lk JOLA ALTA MASTER COUNCIL. CERTIFICATE HOLDER IS INCLUDED A3

. " [ADDITIONAL INSURED PER FORM VE 0182 03 04 ATTACHED. *10 DAYS FOR NON PAYMENT

OF PREMIUM
CERTIFICATE HOLDER CANCELLATION - .
! . ' RIVERTE | 3HOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION]
_ . DATE THEREOF, THE I3SIANG INSURER WiLL ENDEAVOR Ta ML *30  pavs wrirren
mm‘ INC, . NOTICE TO THE CERTIFICATE HOLDER NAMED TC THE LEFT, BUT FAILUAE 10 DO 50 SHALL
. 23332 MILY CREEX DRIVE sTE 210 PAPOSE NO OBLIGATION OR LIASILITY CiF ANY KiND UPON THE INSURER, ITS AGENTS DR
.o LAGUMA MILLS ¢A 92653 REPRESENTATIVES, ’ ‘

® ACORD CORPORATION 1383
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CORD,

PROCUCER

ONLY AND CONFERS NGO RIGHTS UP

vignao & Asnociates

CERTIFICATE OF LIABILITY lNSURAN(iE_-___aE_I_I__ e caf eTEesaen

THIS CERTIFICATE IS 1SSUED AS A HOANHTE{E%F INFOCRAMA“OI\
HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR

.0 B Street, Suite 1800 RE—CEthD ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW,
Ban Diego CA 92101-3547 e
Phone: 619-234-6646 Tax:619-234-6601 INSURERS AFFORDING COVERAGE Inaice
WAURED - - NEURERA.  Axte Surplus Insurancs Company 26620
NSURERB.  Peerless Insurance Cozpany | 24198
J.C, Baldwin Construction ' HSURERC: o
%:.ggiba Ci 920;3 WSURER O
: ; INGURER &
COVERAGES

mmwmmmﬁnmmmwmmnmwmmmommwmmmmm NOTWITHSTANDING -
mmmmmwmmmmmmnmvmhsumm '

ANY REQUIREMENT, TERM OR CONDITION OF ANY
MAY PERTAIN, MNSMWDWMMEEWMNBSMTOMMTM EXCLUSIONS AND

POLICIES. AGGREGATE LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAMS.

OF SUCH

LTR TYPE OF [HSURANCE POUGY MMBER "“#E'”'““" DATE (MwDONY) LM
| opena LsBITY ] EACH DOCURRENCE ‘131,000,000
A | 2 T2 | comencus apera uaswy | EAP72984107 10/01/01 "10/01/08 | Prcsaces (s cognnce) | 8,50 , 000
: | cuamas wane {x | ocour VED X5 (ary ore porsery | 8 Exoluded
H PEREONAL LADV NARY | 31,000, 00D
GENERAL AGGREGATE s 2,000,000
GENL AGGREGATE LIMT APPLIES PER: PRODUCTS - COMPIOP AG0 | 3 2,000,000
poucr [ 1788 [ e ' :
AUTOMOBILE LIABILITY , _ R
B|x 2] v o BAB233596 10/01/07 ] 10/01/08 |Ermeien o |$1,000,000
| ) AL ownieD aumos " | sooy wourr - R
| s aumos (Flor poraon]
: HRED AUTCRS BODLY NJIURY s
- | NOR-CRYRED ALTGS Btar mecicme) .
- Roﬁmmms s
' | GARAGE LIABILITY ANITTOOMLY - EAACCIDENT [ §
qmmm omHERTIAN @ EAMCHE
AUTOONLY: pr
EXCERSAUMBAELLA LIARIITY EACH DCCURRENCE s
:m Dwﬂm AGGREGATE E ]
:
DEDUCTIBLE s
RETENTION $ s .
x.ovmmuurv E1 EACH ACTIDENT )
EXCLUPED? E.L. DISEASE - EA EMPLOYES] &
{ﬁmmmm | e ovsEase -Poucy L | 3
OmER
mmwommmlmmrmlmumummmmswnmvmm

Re: La Jolla Alta, 1570 Alta La Jolla Dr., La- Jollia, CA 52037. Kautilus
General Contractors, lna. {General Contractor) and la Jolla Alta Masterx
Council {(Owner) are named as additicnal insureds prmzy/non-contxmutory as
respecta general liability per ©G2010 07/04 and additional insureds as
respects aute liability per GECA7T01 09/04. Pexr Project Aggregate {cont.}

CERTIFICATE HOLDER CANCELLATION
: SHOULD ANY OF THE ABOVE DEACRIBED POUCIES BE CANGELLED BEPORE THE EXPTRATION

DATE THEREOF, THE IZ3UING DISURER WILL ENDEAVOR TOMAY. 30 pavawerrien |
- NOTICE TG THE CERTINCATE HOLDER NAMED TO THE LEFT, BUT FARURE TO DO 50 SHALL
Nautilus General Contractors, (MPCSE NO OBLIGATION OR LIABILITY OF ANY KGNO UPOK THE INSURER, T3 AGENTS OR

Ine, n
2045 First Ave. ) . EPRESENTA .

San Diego CA 52101 ALITH ATHVE.

. WAUTI-3

ACORD 25 (2001/08) 7) © ACORD CORPORATION 1




e

007413 £194624536 ASPEN INS 61
: DATE (MMIDDIYYYY)
B CERTIFICATE OF LIABILIT Y INSURANCE 1170712007
" WOUCER  Phone {ms 4001240 Fax (810} 4624530 THIS CERTWICATE 1S ISSUED AS A MATTER OF INFORMATION
ASPEN INSURANCE BROKERS, INC. ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE
472 SOUTH PIERCE STREET HOLDER. TWIB CERTIFICATE DOES NOT AMEND, EXTEND .OR
EL CAJON CA 920204125 ALTER THE COVERAGE AfFORDED BY THE POLICIEY BELOW,
| INSURERS AFFORDING COVERAGE NAIC #
INSURED INSURER &. _ Navigstors Speclaity Insurence Company
KIRK PAVING, INC, INSURER B  Nettanal Unlon Fire Ins. Co. of Pitisburgh, PA
8722 WINTER GARDENS BLVD NSURER G-
LAKESIDE CA 82040 INSURER D
249.938-0787 INSURER E:
COVERABES
o POUCRES OF PISURANCE LISTED GELGW HAVE GEEN ISSUED 10 THE WSURED NAMED ABOVE FOR THE POLICY PERIOD TOICATED, WOTWITHETANDNG
ANy REGUIREMENT, TESM OR GONCITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TDWHICH THIS CERTIFICATE MAY SE 195UED OR
MAY PERTAN, THE mmcemowmzmmmmmmmasuammmmememmmsmncommofmu
POLICIER. AGOREGATE LIMITA SHOWN MAY HAVE BEEN REDUCED &Y PAID CLAMS.
‘;‘T‘:;:'?,,‘g TVPE OF INSURANCE POLICY NUMBER R T | P T LIaTL .
wm - OCOTCQLO07028-00 Q07T - o2/57/08 EACH OCCURRENCE s 1,000,000
X | coMERCIAL GENERAL : DAMAGE TO RENTED Is £0,000
"] cuames maoe{ X | ocoum | - WEQ ©XF (A one pason] [ 5,000
A NES PERIOHAL & ADV IWAURY IS 1,000,000
. GENERAL AGGREGATE ] 2,000,000
| GEML AGGREGATE LT APPLIES PER: FRODUCTB-COMPIOP AGH. 18 2,000,000
vouiey [ 1) 75 [ o
AUTOMOBILE LIABRFTY COMBINED BINGLE LT
ANY AUTO (Ea accident) $
ALL OWNED AUTDS BODILY INJURY
| ceimrin o sirenn (Por poraan) +
HRED AUTOS BODILY INJURY I
NON-OWNED ALTOS [Par scdident
PROFERTY DAMAGE I
(Per scticent)
GARAGE UABILITY AUTD ONLY - EA ACGIDENT 18
ANV AUTO UTHER THAN "EA MG b
AUTO ONLY: T AB0 8
EXGESS / UMBRELLA LIABILITY BEBZ7A230 Q207107 0207108 | EACH OCCURRENCE $ 1,000,000
| X] ocoum CLAmis MADE AGGREGATE ' 1,000,000
B 1
OEDUCTIBLE ‘
X | RETENTION 8 10,000 3
{ORCERS CONFERSATION AHD Yoy aes | . |oTex
EMPLOYERS LIABILITY
mnmummm EL EACH ACCIDENT d
ummmmm EL DISEASE.EA EMPLOYEE |8
lnm rw-w EL. DISEABEAOLICY LIWNT $
OTHER:

DESCRIPTION OF OPERATIONSALOCATIONS/VEBICLES/EXCLUSIONS ADDED BY ENDORSEMENT) SPECIAL PROVISIONS
.CERTIFICATE HOLDER IS ADDITIONAL INSURED & PRIMARY PER FORMS ANF 160 05/2006 & ANF ES 042 05/2008, ATTACHED. RE: PAVING

OPERATIONS, 1570 ALTA LA JOLLA DRIVE, LA JOLLA, CA 92037

*40 DAY NOTICE OF CANCELLATION APPLIER TO NON PAYMENT OF PRENIUM

CERTIFICATE HOLDER CANCELLATION
NAUTILUS GENERAL CONTRACTORS NG, SHOULD MY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
EXFIRATION DATE THEREDF, THE ISSUANG INSURER L ENDEAVOR ll.A.IL
2045 FIRST AVENUE WRITFEN NOTICE TO THE CERTIFIGATE HOLDER m‘«!‘é ™ THE LEF? BUT F&U%AEW

SAN DIEGO, CA 92101

Attention: STACEY 618-584-5510

TO DO B0 BHALL IMPGSE NOOBLIGATIONORUABILT[YOFMY!GNDUFON THE INSURER,
T8 AGENTS ORREPRESENTATNE&

ALTHORIZED REPRESENTATIVE

224 5
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AQO__D CERTlFICATE OF LIABILITY INSURANCE

DATE (MMKO/TY]
10/02 /o7

PRODUCER DA%S520
cavigoac & Associates

450 B Brtrest, Suits 1BDD

9an Diego, CA 52101-BOOS
Jolinds Krasoar

1-619-234-6048

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION
ONLY AND CONFERS NO RIGHTS UPON THE CERTMIFICATE
HOLDER. THIS CERTIFICATE DOES NOT AMEMD, EXTEND OR

ALTER THE COVERAGE AFFORDED BY THE POLICES BELOW.
" - INSURERS AFFORDING COVERAGE

IMSURED
Morrison Eoginestring, Inc.

1927 Prackfert gtreet, Suits A

NSURER A The Travelers Indecnity Company of Connscaticut

| msuReR®S: XL Specialty Ipsurance Compeny

WIFERC:

2an Diego, CA 93110 WSURER Tk

' L WSUPERE:
COVERAGES

THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED. NOTWITHSTANDING
ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT QR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR
MAY PERTAIN; THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREM IS SUBJECT TO ALL THE TERME, EXCLUSIONS AND CONDITIONS OF SUCH
-BOLICIES. AGGREGATE LBAITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAMS,

o TYPE OF NEURANCE POLICY KUMRER _'ﬂﬁ'm_m LipwTa
X | GEMERAL LABLITY 6802712L673 a7/08/07 07/08/08 | EACH OCOURRENCE 3 1, 006,000
"% | comencin caera uasuy : ‘ FIRE DAMAGE (Arycnetre) | § 300, 000
| uans waoe: [ X ] occum MED EXP (Arry e paegon] | § 3, 008
3 Daductible PERSONAL b ADV NARY |$2,000,000
L |Cross Liah. included GEMERAL AQGREOATE $ 4,000,000
G, AGGREGATE LINAT APPLES PER: " PRODUCTS - COWPHOR ADG {4 3. 006,000
_—lmucv H 2o [ hee -
i WTmW £303723LEYS M.lo.s/n:r .07 /08 /08 a(gmrm?-mzum 15 mcludea
ALL OWNED AUTOS [
SOHEDLLED AUTOS {Per purson) '
X | HIRED AL O BOOLY MIURY s
X | won.ownen amos _ i
I |Wo Compsuy Owmaed a-ur.q;... PHOPERTY CAMAGE .
Y [Included in Geu. Liab. (Por dczicany)
GARAGE LIARYITY AUTOONLY - EAACCTOENT (8
A ALTO OTHER THAN EAACT | $
AUTG ONLY: Acals
EACH OCCURRENGE '
:}m l_—_] CLAMS MADE ACGREGATE 18
t
:‘ i
RETENTIGN - s
WORKERS COMPENBATION AND _JI%‘I}T}SJ f%&ﬁ' _
EUPLOVERY LIAGILITY £4 EACHACCIDENT - i¢
EL DISSASE - EA BPL ?
EA DISEASE - POLICY LMIT | §
OTHER .
B |[Professicnsl Liahility  [DPR9605693 . 07/08/07 07/06/08 [Emch Claim $50¢,000
Aguregace % 500,000 .
3 .

DESCRIPTION (F OFERATIONAN OCATIONSVEHCLEMEXCLERINS ADDED BY EMDCRSEMENT/SPECIAL PROVISIONS
Professicpal Liability - claips made form, agpregace limit palicy, dafenss cosets fuciuded within limits of nahinzy
Cerrificats Bolder is Addirional Insured with respect to General Liability per attached,

CERTIFICATE HOLDER

i T L‘f-‘ﬂ'“ﬂ"ﬂ- WESRED, (NEURER LETTER: A

CANCELLATION 1D daya ROC for non-payment of pranjun

) Kautilus Genaxal Cmir.ncton,

12045 Firet Ave.

San niqn. CA 93101

Ing.

UBX

| BHOUWLD ANY OF THE ABOVE DEBCRIBED POUCHER BE CANCELLED BEFORE THE EXPIRATION
DATE THEREDF, THE IBBRNG WEURER Will ENDEAVOR To mad _ 29 navs wairien
NOTICE TO THE CERTIRCATE KOLDER NAWED TO THE LEFT, BUT FAILURE 7O DO 50 BHALL
TMPOEE MO DBLIGATION OR LIABILITY OF ANY KIKD UPON THE INSURER, T8 AGENTS OR
NEPREXENTATIVES. -

AUTHORZED REFREBENTATIVE

(_}w..m--;

ACORD 25-8 [t H?] Katherive
7196711

@ACORD CORPORATION 1388
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ACORD, CERTIFICATE OF LIABILITY INSURANCE .. | “Toveson

PRODUCER 1 ogeion ~ THIS CEATIFICATE IS ISSUED AS A MATTER OF INFORMATION
o T e s ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE
g HOLDER. TH!S CEATIFICATE DOES NOT AMEND, EXTEND OR
CA Liceme #0F 15761 R " ALTER THE COVERAGE AFFORDED BY THE POLICIES BELDW.
Los Angeles CA 50017 . ]
(213) 6690065 INSURERS AFFORDING COVERAGE NAICE
WURED > opyymctiom Protective Services THEUREA A- Bverest Natiam! Insursnce Company 10120
1041614 Atn: Sheri Balian IMSURI B8 Hartford Fice Insumnce Company - 19682
’ 436 West Walpnt Street ‘ - R Aoy -
Gurdena CA 90248 " >
1 " [mmrenE .
- W O RN b o SEr T T ConTRIET R VA o e
COVERAGES CONPROI DI ) NemsERIYS, AUTHORID PIEALSCHT ATV OR SRODUCER AN THE CEATIRCATE W0LOGH,

THE POLICIES OF INBURANCE LIETED BELDW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDIGATED. NOTWITHETANDING
ANY REQUIREMENT, TERM OR CONDITION DF ANY CONTRACT OR OTHER DOCUMENT WITH REEPECT TO WHICH THIS CERTIFICATE MAY 8E ISGUED DR

MAY PERTAIN, THE INSURANCE AFFORDED BY THE POUICIEE DESCRIBED HEREIN 15 SUBJECT TO ALL THE TERMS, mmsmncmouswmcu
POLICIEE. AGGREGATE LIMITE GHOWN MAY HAVE BEEN AEDUCED BY PAID CLAME.

Ten] __ rweor muner Poucy mwaen P StV | "o et ‘ uears
X .| GEenERAL UABLITY m 3 1,000,000
Al {X] coumencw coern ety |S1GLLCONS-071 snom 12008 3 __ 50000
-~} cLaneManE E]ooun ’ MED EXP oy one pecser) | 4 10,000
E- Contractml Lizh, : ) PERBONAL K ADV KUY [ 8 1,004,000
_XJ $10,000 Dednctitde . ENERAL AGGREQATE $ 2 000, 000
QENL AGGREGATE LT APPUES FERL}) - o PRODUCTS - OOMP/OP A5G ) 4 1,000,000
BECEE S [hec '
AUTOMOBRLE LIABILITY -
) L COMBIMNED SEINGLE LIWT 3 1, 000
B X] avaro TIUEBNU$305) 3n71007 snsz008 | | (EAmccwm) ‘ 08
ALL OWNED AUTOS ) : U R
BCHEDULED ALTOS : ' P paeon T
. 1X{ wrcoaro8 . . BOOWLY INJURY
X | NOROWHED ASTOS o | P mcoen 3 Included
[Pa scciowT) . Incloded
GARAGE LIAERLITY ) o : : AUTOOMLY - EAACODENT |3 XCRIOONX,
A RITO NOT APPLICARLE : _ ] OTHER THAN Eanpc e AXOEXX
- AUTOONLY: AGGEE  OOXRXXX
EXCEPRAMERELLA LIABILITY . " § EACH OCCURRENCE L] 4,000,000
A E octuR CLAIMEMADE | 51CCOODS16-071 5112007 5172008 AQOPEGATE 3 4000000
' BRELLA : 2OX00X__
DEDUCTELE FoRM L prevees @l
FETENTON % i : : 3 1XXT0X
A ra O AND 5300000246-071 - 8o P EI i -
A eqmve - AL OLLAFLTX AR.GA}, _ | E.L EAGH ACGIDENT Ly 1,000,000
OFFICERMEMBER EXC LICED? . EL_ DISEASE - EA EMPLOVER § 000, 000
1%}1 o no ) ;
BEC "PROVIBIONS betrw . - EL DISEASE - POUICY LINOT | § 1,000,000
OTHER )

DESCRIPTION OF DPEAATIONS / LOCATIONS / VEMICLES / EXCLUSIONS ADDED BY ENDORSEMENT / SPECIAL PROVISIONS

Josred s 2 goalified Self - Inamred for Workery' Commpensation Covenge i CALIFORNIA AND NEVADA. 'BENAU‘IO!S]GD La Jolla Alta, 5360 Vickic
Dr.La Jolia, CA. Nantiles Genen] Comtracton umumﬂmmmmWMumummmmumm
Mlmyqpmmlawcvﬁdummmm

CERTIFICATE HOLDER ___CANCELLATION o) (M7 pesind]

3453428 BHOUILD MY OF THE ASOVE DESCAIRED POLICIES BE CANCELLED PEFORE THE EXPIRATION
— Contracica DATE THEREOF, THE I9SUING INSURER WILLEKRFACEXXMAL __ 30 DAYs warTTen
ATTN: Jyson Hamis A mmmmmmmwmmmm

Sun Diego CA 92101 -

ACORD 25 {2001/03) Far aprestinrus frgerding fn wert 1“hm-uhh.w-ﬂzw o hed andas TMPPCT., © ACORD CORPORATION 1088
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"' LAND DESIGN CONSULTANTS, INC.

Lage Pignuning, Ciud E.‘)‘ginuring_ Surveying & Environmentnl Serviin

' IR WP A

REVISED AGREEMENT BETWEEN CLIENT AND CONSULTANT

' . . .
Agreement.entered into at San Diega, Californiz, made this 15" dav of May 2007, by and between.

CLIENT: ) CONSULTANT:
Name: Lz Jollz Alta Master Council Name: © Land Design Consutiznts, Inc, (LDO)
‘ o Address: 1320 Caminiio Amata Address: 199 South Los Robies Ave., Suite 250
o . Lalolla CA 52037 - : Pasadena, CA 51107 '
Phome:  (B5B)527-0111 ) Phone:  (626) 578-7000
Fax: (858) 527-1531 Fax: (626) 578-7373

(.'I.!El\'"l"pr:;poscs to;

R:pai.r the eroded ‘propcrty focaed smrth_‘ of Alts La Jolia I-}riv_'e, in La folla, Cal Hornia.
CGNSULTANT agrees to perform the following scope of servies:

Sez Summary of Services consisting uf six (B) pages.-
CLIENT sgrees to compensate CONSULTANT for such services as follows:

“r& Summary of Services crvpust'nn of 5ix {6) pages.

This Apreement is subject 1o all standard engineering and land plannmg pracuces znd the termis
and eouditions contained in inirialed c:.hﬂms altached herewn.h and made a part hercof. (st of

exhibits bélow )

" Cover letier dated May 15, 2007
Surmmary of Services
Standard EHourty Rates Schedule
Gcncral Terms of Agreement

IN WTTNESS WHEREOF, ihe partics herohy execute this agreement dated May 15, 2607 upaa the
terms and- wndlllons stated above. .

Client: La Jojlp Alra Magrer Councit : Consultant!: LangDesyem Consyitams, ine,
By, P U ay Py i
Name/Title: R Presidens Name/Title;, Robeft mms, V[, President
Dete Signed: & //3%6 7 ot Date S:gneg\éf(;j -7
" Client Project No.: L By AT e
- hama’"utf/un'v L. M; ? '\";u: President.
Date Signed:

Consnitant’s Caitfornis Engincering Liconse RCE Zi649 LDC Project Number: G505 ‘-00'5

P L e NG 505 L I WP rrperm kg el ] i

09 South Los Robles Avenue, Sutte 250, Pasadena, Californis 91131 7 626+ 578+ 7000 Fex 626-576=7373
"""‘"(‘ Kye Canvon Raad, Swite G, Velenciz, Celifornia 51355 / 661277523940 Fax 66147753912
e-mail ide@idcla.com « htp s fwwwldcla.com

PX-CG-D0512
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" LAND DESIGN CONSULTANTS, INC.

Lend thmng Civil Engincering, Sumqrmg & Environmentel Stmn::s

NGy Cbsi SEMMSCn

RIVISED SUMMARY OF SERVICES T
B I’agc Y of 6
To Accompany Agreement Between . :
Lz Jolla Alta Master Council (CL!EN'I')
Land Design Consiltants, fc. (CONSULTANT)
. ‘Alta L= Jolla Creek Reswrarion
City of San Diego, California
Consultant’s Project Number: 05055-003
' May 15, 2007

CONSULTANT agrees fo provide-the. loliowing scrvices for the CLIENT:

Euvironmental Permittine:

Environmental Analysis.and Permitiing (T&M)

s 1t is apticipaied that the City will arrange o prepare: required CEQA aralysis and
docurnentation, CONSULTANT wilt dcﬁne CEQA ru:ulamrv stratepy for the
permitting process.

‘s, CONSULTANT will prepare and submit permit pplications to California
Departmerit of Fish and Game. the UJ.S. Army Cotms of Engineers; and the State ,
Regional Water Quality Control Bourd for-the 1600 Streambed Alierition .
Agpreement, the 404 Permit, ead the 401 Weter Quahity Centification, respectively.
The application packages shall inchrde, but not be limited 16, the following. a copy
of CONSULTANTS jurisdictionaf delincation map, appropriate spplication forms,
a discussion of the proposed restoration achvity, restoraion’ plan ‘exhibits, phnm
exhibits, and & copy of the proposed mmganon plan,

+ Coordinate with ACOE; CDFG and RWQCR regarding conditions of restoration,
Apphcatmm; will be revised as required 10 obtain'the necessary approvals.

. [dcﬁr'xfy areas for restoration of jurisdictional Waters. The eroded siream course
will be analyzed and mitigetion options developed and pegotiated;

vl

' Coonillant's Initiake  Chend’s intats

~ - Lk Praect ik rHR A T, Tpmrmmer S+ e
196 South Los Rubles Avenue, Suite 250, Pasadena, California 91101 / 626=578+7000 Fnx 626+ 5787375
25570 Rye Cznyon Road. Suite G, Valencia, Caiifornia 91355 / 66) =775+3940 Fax 661+775+3942
e-mail: Wdc@idele.com « http/ /www.ldcla.com

PX-CG-D0513
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"REVISED SUMMARY O¥F SERVICES

Pag'c 20f6 '

. Prepare Revegetation Plan and Mu‘gaﬁan Plan Rq}art

]
A comprehensive mitigation and mnrntonng plizn will be dcvelopc-.d and will

mcludc the following componems:;

- _A~gcncral restoration plan for wetland and siparian vegetation in coordination

with the appropriate permitung agencies. The plan will include, but not be

limited 1o, a discussion of availabte restoration areas and enhancement

gpportunities ansite, implementation of vegetated buffer zones, discussion of,

planting peleties and detailed mitigation implementation technigues, and . -

illustrehions through various exhibits, where appropriate.

E . N . . .

~  A'plan for upland revegetation of coastal sage scrub in coordination with the
appropriate permitting agencies, The plan will include, but not be limited 1o, &
‘discussion of aveilable restoration areas and enhancement opportunities onsite, -
implementstion of vegeiated buffer zones, discussion of pianting palettes and
detailed mitigalion implementetion Lcch.mqucs, and iBusirations through varous
exhibits, where appropriate.

- A comprehensive planting plan inciudiqg varying calipers of the different
. specics and understory vegetation to create ecotogically valueble habita.

- Review ali pertinent project documenutation and prepare a comprehensive
matrix and timeline for compliance with all biclogice) mitipation measures 1
the specifications of the CDFG Streambed Alteration Agreement, 404 Permit, o
and 401 Cm1ﬁcnn0n pruject Conditions of Approval, and the CEQA

W ree run the ¢ nnnnrnu

soiinerT presyty run Yooy 1y Thy

Snoumcniation. §hi
status ef wmphan'c wuh all df the pertinent mitiparion measures and 25 an
attachment in tbe final reparts on compliance to-the City and otber agencies, as

nesded.™

CONSULTANT will process with agencies and coordinate thelr commenis for a
final plan and report.

Mitigation/Monitoring

Coordination and monikoring insisliation of restoration vegetalion per requisements

of the project’s 1600 Agreement, 404 Permit, 401 dcmﬁ»anon, and most current
CEQA documemation {including restoration’ for upland impacts), Provide
coordination with the project’s landscape architect and fevegetation contractor.

T

Conptiani's iutinls  Clhient's Initiake

opeahNE 2 e

PX-CG-D0514
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REVISED SUMMARY .OF SERVICES _
' Page 3-0f 6

« Conduct surveys following final build out. Surveys will include accounts of plant
- and animal species present, distribution of natural vegetation, and othe
. observations related (o the health of the preserved habitat fullowing the project
- build oul The survevs wilf consist of three visits at one-wezk intervals during Iate -

spring,

' . e  Monitor the hand removal of nonnative Wcods a5 part of the cnhxnr:.cmcn.t pla.n
within all preserved areas. .

* Monitor installatian of replacement trees,

» Provide mandated minimuwm five (5} year monitoring and reporting as required by
the project’s 1600/404/40] permits and the approved ACOE/CDFG Mirigation end
Momtonng Plan. . The Project Bm[o___,xst/llestoranon Specialist and one’ huologlcal
assistant will check the mitigation sites monthly from the 4" through the 17* month

_ to perform guantitative measirements, prepare photo exhibits and reporting as
required by the project’s 1600/404/401 permits (9 site visits & reports). The-

“Project BinlogisU/Restoration Specialist will check the mitigation sites quarterly

. after the first year umil the 'ive—year monitonng period is complued (16 sile visits

. & repors), or umil the apencies agree that the mitigation project is successful and
has fulfilled the requirements of the permits. If additione] monnenng site visits
and.reports are required due to replanting of failed portions of the mitigation site,
ant addendum shel! be prepared for the @dditional work. -

_Civil Engineering;
Acrial Topography of Open Spate Lot1
e "Contract with 2erial ph(.!mgmmmel.rist t¢ preparé lidar-mapped opography.
Deliverables will be 2 digital map with 1" contours suiabie for use at 1" = 40" and
DEM file. Ground control procedure to be overseen by LDC personnel on-site.-

Prepare topoagraphy exhibit with property boundaries, (.xotc this texk replaces
CONSULTANT'S Add»ndum i3]

Project Hmmgemem, Meetings & Processing {T&M)

» Meetings with City and other agenc:es Pmct.‘:is mﬁna! approval Penmr and
“application prq;aranon

7 il o ]

Conmitant 'z lndlials  Chanl's Initals

P ADProC D AU - L0 A v eyreal SO 2.4

PX-CG-D0515
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REVISED SUMMARY OF SERVICES .
' Page 4 of 6

Prepare Construction Drawings and Supporting Calculations

¥
+ Prepare dnawmgs for review ant apprcwai by governing agency of all required
s:mctum end project grading. . .

Prcpare-Earlhwork ‘Extimate

s Prepare cartiwork estimate and certify as required by the C';Iy.ofSan Diego.

", ) . ) )
Prepare Winterization and Temporary Construction Acpess and Staging Plans
. Prr':parc drawings that anicipate seasonal constreins, soch as rainy season and

nesting season. Delineate 1emporary roads, censtruction staging ereas, lempaorary
structures and flow bypass plans that protect adjacent envxronmcmaﬂy sensitive

an:as

Prepare mn‘an Control and SUSMP Plans

‘s Preparc dmwmgs outlmmg all required BMPs 1o thc slmdardatzmematthc time of

construction for review and’ apprcrvn] by Cn:y of San Diego fof one (1) rain-season.
Prcpanz Specifications
« Prepare specifications for approved construction drawings as 2 miide 16 contractor.

Prfpm.Cm'! distimate for Bonding Purposes

- T.’reparé cost eytimate for bonding purposes and ccmf) as mquii'ed by the City of

‘San Diege,,,

Provide Construction Services

* Review shop.drawings. Review material tests. Respond to RFPs, Observe
congtrucion as required by govcmmg and permzmng agencies. Attend
TONSUCHON Mmeeings.

%if'Z?v/Jﬂf’i

tm-n!l.ud ‘cin#isls  Client's iniblah .

PX-CG-D0516
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REVISED SUMMARY-OF SERVICES "
- ' Page 5 o6,

CONDITIONS:

The following items are exclusions (o the agreement; however, they could be incuded -
on a time and material basis or per ap addendum to this agreenmient if requested by
the CLIENT, Pricr to.exciuded work being performed, CONSULTANT shall-gbtain
' CLIENT'S written coosent to perform said worke. In the event that excleded work'is
' necessary to be performed 1o romplete this Agreement, CONSULTANT shall
prompily mmfy CLIENT that additiona) work is necessary.

« All povernmental apency permits not speaﬁca.lly included in the Summm"y of
© Services,

« Major revisions due to changes in project dcsigﬁ,'by client, updaied outside
consuliant’s reports, new governmental requirerents, new iSsue areas or clien
requests covered under separx_xc amendments tothis conirect.

- Other services.or additional work autside the scope of services ruay also be
required. Cliem mll be notified-of these tems if they occur.

The followmg fist rr.pnscn!s certaio asmmptmns of LDC in preparing this contract.
o [Except as 1o previousty entered contracts or agreements, other outside consutant.
reports (Tile, soils, geology, raffic, ete.} will be conmcted directly with.the r.heni.,

if required, CONSULTANT shell notify CLIENT of any outside consultants’
reports that CONSULTANT fec!s are necessary:for the perfommnce ofthis: I

Agreemeny

» Penmnit processing fees, fee updau:; and other such fees arc not mciudcd and.are to
.be paid by client.

Without attempting to be ali-inciusive, thc'following‘ilcms. are to be supplied by the
CLIENT: . .

. "l'i‘lle repi.)r[s and title services.
» Permission letters from propaty owners, if client is not the property owner.
So:ls & Geology repon for property

= Permits, pnntmg, pro»cssng and other ﬁ:cs

7 Jll- 7]

Canultant's Iniais  Clicit's Infiak

FAD R A0 PO T S roparenl X5 T iy

PX-CG-D0517
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.REYISED SUMMARY OF SERVICES . ’
. Page 6.0f6 .

FEES:
]

" Listed bslow.are CONSULTANT'S estimated fees for services. Unless otberwise stated,

the fees stated helorw are based upon the lime estimated to be spent on the project and shall
not exceed thé, zrmount estimeted without CLIENT'S written consenl. Each service

- provided below shali be assigned a separate billing mimber: For example, under

Environmental Permitting, there shal] be timee b-alhng or matier numbers representing
bxllmg on each item lisied below.,

Clnem agrees to pay Consuliant as cnmpens:tnon for services pcrformed as ronow;.

Environmental P':rmlthngx !

Eavitonmental Analysis and Permitting (T&M) . ’ - _ $ 65000

Prepare Re-vegetanion Plan and-Mitigation lan Report . 19,000:
meo‘auonfMomwnn;, _ -1 ]0 000

Environmental Pcrm:mngFixed Fee Subotal: 3129,000 -
Environmetal Permitting T&M Subtotal:  $65,000

Civil Engineering

Aerial Topography of Open Space Lot ) . . 316,000

_ Pidject Manzgement, Mesfings & Processing, (T&M). . 14,000
Prepare Cohstruction Drawings and Suppomnn Calculations : - 5Lob0"
Prepare. Farthwork Estimate 2:500
Prepan: Winterization and Temporary Canstruction Acccss & btagmg ] .

- Plans + |a : 12,000
Preparcl-.rosxon Control and GUSMP Plans 8,500
Prépare. Specifications : 5,000
Prepare Cost Estimate for Bondiag Purposes : 2,000

Provide Constiuction. Senvices ) 17,500
. Civil Engineering Fixed Fee Subtotal:  §1 1-4,5'00
Civil Enginecring T&M Sublotal:  $14,000.

TOTALFIXED FEE ITEMS:.  §243,500
TOTAL T&M ITEMS: 579,000

'Wf) Vi

A s SALSUTS 300 Tl copalah SOS. Lo . Consulanm™s Lngtialy  Cherd'y Initinh

‘PX-CG-D0518
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. Project Enginecr/Project Surveyor

. LAND DESIGN CONSULTANTS, INC.

Lamd Flnunng, Civil Engineering, Suracying & Eovironmental Services

o
)

HOURLY RATE SCHEDULE

Effective "&ugust 1, 2006 t}u'ongh July 31, 2007

Principal

Director

Project Mznager
Assistant Project Manager
-Envirenmental Manager

Assist, Project Surveyor
Natural Resources Manager
Senior Biologist

Project Brologist

Associate Biolegist

Design Engineer

Project Planner

Desiguer

' Assistant Project Plamcr
. Environmental Planner 11

Environmiental Planser 1
Plaonzr
Dcs:gncfﬂ)mftcr ‘
Drafier

Ressarch and Processing
Report Production

 Deskop Publishing

Delivery Services

O Mo L‘-mm\r 'llurhr

One-Man Smev Panv w:lh GPS

Two-Man Survey Party ..
Three-Man Survey Party
Expert Witness

(Before 3 court of jaw 2nd decision making goveriing bodies)

S25(.‘r 00 per hour
$183.0 per hour
$163.00 per hour
$147.00 per hour
$147.00 per hour
$139.00 per hour
$115.00 per hour
$147.00 per hour
$142.00 per hour
$78.00 per hour
$68.00 per hour
$121.00 per-hour

-$121.00 per hour
"$105.00 per hour

$105.00 per hour
$105.00 per hour
$E9.00 per hour
$100:00 per hour
$100.00 per bour
$89.00 per howr
$84.00 per hour
$82.00 per hour .
56600 per hour
$63.00 per bour .
$160.00 per hour.
£180.00 per bour-
$226.00 per hour
$255.00 per howr
$500.00 per howr

The above hoerly e schedule is for normal working bours.. I overtime work is requesied lry the client, the rae
charged will be 1% times the hourly rates for off hours, and 2 times the hourly rates shown [or Sundays and

holidays.

The sbove rates inciude overhead and are valid until July 31, 2007, #f-which time & e chanpe moy ecur,

A finance chargc. of 1'% per month will be applied 10 any unpaid bakance, commc:ncmg 30.days: afver the dale of the

original invoice,

Direct coss such ay map prints,

cxpenses will be charged at dxmcl cost plus 15% 1o provide for the cost of adminkstrati ign, consulation and

insurance.
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reproductions, outside messenper services, sui»mnsutanm. and other out-of-pocket
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" LAND DESIGN CONSUI.TANTS INC,

Land Planning, Civil Engineering, Suroewing & Envirmmental Serinces

GENERAL TERMS OF AGREEMENT

i
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Page t of ¢

These terms are applicable to.and made a part of the comract to which they are atiached. Any items in the
contract that conflict with these general terms shall prevail.

1. B.nspmn’bﬂiq af Land Dcﬂgn Cromdtars, Tnc {LIM)

kS

Conmltant's waiver of any temm, conditien o oovenant, or breash
n[mymmud.-wuurmmum thall nut constitwia the waiver

-ofuvycﬂﬂtnn.om‘dmmutecmma:mhud:ufnym

udwmdhmmdm

purrum i Uniform Bailding Code Appendix, Chlpu 33, and

dminﬁlhwdmmmdlm&mmﬂﬂ
} ar pay i P . this &g “for ‘mach

sarvices €3 cxtra work, i aecontande with Provision 6b.

If payenent for comsahent's wvices is to be made on beball of

cSient by o thind-perty lonser, dmm-pnathnwmlmﬁaum:

hwmmmﬁhﬁﬂmm mﬁa&mul'm'

of otherwiso, a3 a condition o £ ing pey

sorm, condition or €.
Cunnﬂmé:ﬂu\lymum-dnxxmlﬂpmm
relsitons. 1T G {ant's in applying for g
pummo-_..,. iz is p mllns ltant™s
pesstanes . gl oL gt ar

Mnﬂmswmmwmhﬂeﬂmn

- Enunhlyby xhy govCmImeais SRERCY.

2 Rupuﬂhﬂily‘ol Cheat

&

.wm:mm or spproval by comwitact.
pmdua odss in dwtmxuc or mmpula-m:d fvmat, Oor &

Chml. -nhlowledgn ihat iy righ! o wriljze lhcmmmd i

X w thix agr -l inuc only v
hquduﬂnmmkhhmmlhmmm
of_ this, |Mmddutbupuﬁwwddlphhmudw
umq:unﬂﬂ. Clwatfurtics ackuowicdges that comsiat g the
pnresoicted fight o v the Services providcd pusenenat e this
ngrocment ax well a3 =il work products provided porpzant in this

- agreotocal.
Uruncmn!mr': ettt regquest, olicat :hdl cxeoue el d:!n-cr

m’m.wluhmmduﬂi delivered, rch adduiens] isstruments,
Ao or po J jocx xnd chavprs, which
are pecesxary fot consuliont 4o periorm the lorns of this agrcoreent
Clioil agrees nof ¥ 0% OF PCrmil any nm:r person W wm plans,
drawings or uthtr wotk prod 1 which

mwolhnrw?rtrxnduummﬁndmd-hld-nc

plans,
-pot i ged and mamped or sealed by conmatlect. Chicte agrees 4o e

Fable and responsible fo¢ ooy svch usc-of eon-Hanl plans, dm\ug;
or otber wors prudnet 6ot ngned and smpod oF scaied by

" consutint #nd waiver bisbility apnd couwltant for uac of poo-

R

.Clleﬂ:wﬂulm'—‘

smrvices. Comnsultast is entitied 10 peymiest ol'ﬂ:evieﬂmﬁmlkm
of slieat’s rceipt of pryment from a lender.

mmwmpyamnﬂyluwm“wﬂlh

the loxacr of oee and ons-pall perecar (1%4%) po,moath, or-e

. mmﬂydwpwwmﬂwmkﬂmﬁﬂvﬂl

he wpplicd muruqmdiﬂnmmmmw(mw

slier the date of the eriginal billing.

Chicnt zhali m!hmqu&ng-mdmiqmg
foex, t fets, aidly

y ok and
charpns not ndx:‘muw‘w-d larﬂ:elcrmu[h

mxﬂemdmmplmnmumﬂ:dnyhpbnt.mdm
dalngmwumnfmmmnflhcpmm inchuding wafrty . 6f
ol poraans and property, th:nlhjsm;mrtmmi.:\i\d’ibtmdeln_

proforsesal azivities-of- nor.the preience of
consaltanl, its empivyea or b gt oA um B
:hnl] n:!hcu the wi iy =k 2 "','Mit-nuﬁc:s.

¥
or-urdmaung ar m:pmmmd-\g ot pnrhou ol mncmn' in

fmdplmhwﬂnpnrdhawipmdmmn'gnd ped or
sealed by consoltant Clieal further agrecs i fioal niags,
dnwpo:dha’wrtpsmluﬂmfmhczxdnmmof;i.m
amd nuxy be used by lient only for the project desubed on the lave

‘bereof. “Such final plans, dmwings or ntha work product. Ty ot

be changed sor wsed on & diffrmnt projoct withet the wiitien

fyred m o d foroal, the stamn, scal
and siposmn: shall be onpu:} and R s be. 2 eumpoioe
,'Fnuﬂninw,' wy, of [ ol the
orignal,

Ifnzmdmuhbcmv;dedbvmhuapum’mhm:

torwm of thix ag include the p urpad.n;
plans  bat exciude ammrunmn stabing  savices,  tlienl
scknowledges thet grch services Jiy include hinati

H— et Toown doe

[

1 cocsubmnt's -nrk.

4 with the “hoadith or
G ol=y repul

Y apoIey ornf.n:s hw

afety
. h&:mdm&mnuhmmamnfchuﬁ&ldw
* atber iy
: nmﬁﬁﬂd:ommuhmchnngﬁdmg!hommpbmofm

which

project, client wgrens w mm(yomsnl::m und CIgREe een:nlmmm
propare the sodib or
mmmmmmmmmmmm
commenoe o firtber sctivity proceeds.  Clio egrees 1 pay “for
mih odditonal eerviees =5, .eame work, B scoordaher with
Provision b, .. Coamultmt will have m opportuzily.in rovicw
mmawsoowm?mrbn:mwmnbydlm.
&mlwmrmm o p wnd. maintatn; during
metﬂmbﬂﬁcﬁ:nﬁ all risk*-insorasce, which
w'mnnmcmnmilantumuidilnu:lmm:nd.mdlhwnwm
ppear.
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GENERAL TERMS OF AGREEMENT '
k- o “sccepting amd uﬂuuginywtmmumyhmd' f Thutgmtd:ﬂlmshwmtndndu,-&cwwuuy
dmmmumm}d}rymnwmhdlmwﬂdﬂlnﬂﬁ ++ lem of siop noticc g which comsaltedt: oy b (u the
o “Files w3 of srvice of comaltant; win shall pﬂﬁmofmwrﬂ\tmﬂmlpm
be.du:mdilbeuﬂ\m uﬁdnﬂmma.llmummnhw.ﬂmmn
m.nam.hungm, incleding copyrights. 4, Genersl Terma "
mmwmhn&m‘nmmqmmuwﬁdq a thmmlumwnmmmnﬂ conditions”
huymwmwmm&nxgum Cliem mlusmﬁc:llym:hddmmtmgn&nwuby
-gmmtmuwﬁmmdmnxﬁiesbmbmwhwt-h Awmm&awn&humm‘aehq
. prior wiitien conseni-of the conmbmt,  Fanher, dicot agrees 1o i :
i wwdldsm;m:wmlhﬂminnpnay'ﬂyﬁmmy
. wumithoriztd clangts or rense, of the clecnaic lﬂnﬁ:rmtuﬂ:a MMMn;hbmpmmhmu‘imﬂadwmum
project by.nyons other than consiftun, -hamﬁuﬁg'andymdua mﬁa‘ﬁ'm&um

amndmmhm:wwmnaaydmrmu&mﬂadby
citbies party -shadl smbore 1 the peceasary CADD specific
Any chmiges.to the’ CADD srecifications by eithor’ clicat. or
mmﬂ:nﬂm-nb;uflnmwwndmebjaﬂ-:m
Additoas serrices by ¢ T radc v by changes withe
CABD«uhsﬁmwrﬁmkamb;-
clicnit Ay €. vk, n-cnmdmn:‘nﬁa FProvision 6b.

Electronic ﬁ]r.t.l'urm:hedbvmhnrm\ shall hnxb,mmnﬁnm
(lS}daymcptuccpwmd Dsu‘mglixa&qlmpamdth
mmgmwbmhwmmm
mmh&ugmdwmemﬂmmy
Wummmwmum
. Aﬂwﬂnmﬂuw»dl-cxpudﬁgmmu
shall be deximet 1 helncoeptod and ecither party shall therve amy
oﬂsﬁmhwﬁmurmﬁmdwﬂu o1
amnamﬁ:ﬁdxﬂa’mmmﬂhﬁmﬂtdm
Eles-oiliverpd mmd the primiad hend ' copy . coarrection Hocminm
hﬂummm-mnﬂmmwmmnpdmw
doaunm!smudbymnmlwnmddenm ﬁlu,!h:nped
oiel istamped o Beoled hard copy consmuction docuthens - ghall

Chr.m agr-a: © mdermify wwd bok herm Erpoi Ay, its
nmw's_ direcions, cmployees, afenis zud mhconadm npma all
damages, liabilitiéa o1 co®s wixing fum wiy wnanthorized c’hmuu
mﬂk.by l.nwucm‘.imlhn coasuhianl or &mnymoflbe
dmnu ﬁlz withont.the prior wittien consmi of congulta.”
Under mo cinumsiancos chill ddlivery of dectyonic files. i:nmn: lrv
clien! be Stmnad s salc. by conmiant . lanﬂcwn:lm.:u
copmiltent e Jabic for indirec - or, i as 8
resalt of £lient’s nee o revme of the Slecronit files

lnmmﬂwdldbmp&mﬂhmluﬂl)c)lndﬂnm
BN % mwlﬁnﬂbebuuimguponmmm
administrators, srcocours wd mxigns of chem and-sonmidizat

b, This-agreemeni shall pol b dssigned by oiber elienl or wnnﬂt:ul ‘wction-or in :.qmﬂmlnlnnhrmag!d ﬁrrﬁunpnrpnse. m
without tbe priot waifien aonseat of the other. . . mryother mief 46 which be may be entilied
< This. .;mzmmlcm:l.mm the eniire sgreement batween - én:uxlnd e’ Glﬂ-llmdutmthecmldmm
Mmdm:whwwhmmnlﬂm [ -mmmd:cmnmo(ﬂmw
the project.  Amy peiw ageomons, promis, neppiidionzior G
ions Bol cxpressly e fnnhmu-u;glmtmofm N
inr::oreﬂ’q:!. :Subseg madificstons o this ap shall e

in writing Ao sigmed. bybaﬁldlmlmdwmlm
W I eay mm,- edndition or covenent of this sgreement i beld by.e

mﬂnfwmpdnlpnsdnmn-\nbcnw-d voxd or unenlurceable, T Chicat acknowled Jixs ..m,(
the isiony ol this gp hal] be valid mad rﬂfﬂrmuofmrkwlhmmamdm v o,
i b:ndmgﬂﬂl:imluvdconsultml L _ the contrestian nnnmrmdmmbmuvmu :
e Client and fonelhl ApTeL 1D CO0f wilhud:o(hﬂinmuy . .

ey on e projeet.
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GENERAY, TERMS OF AGREEMENT

Ewmofhumwvﬂdwm&xslgmmmhb:
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dnffwsﬁnulbeALTASnmv\uhmm-udmm

vitachment, elicnr hereby agrecs 1 ind wid bold. i

Mnia:mmmynddlldﬂﬂymngﬁnmmrwlmgﬁm

dwnmngafmmmlwhmhd!&ﬁfwmmmm
teined in the artach

Wmdodmwud:uymltrd-:dmmyww she i
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entointor such matevials on the job sits, or theald it in any other
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wath o8 ‘the projoct until such ums as clicot rolios &.Ewecinfist
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Mmﬂwmﬂﬂ:nbmnﬁcﬁnmmyhmdmah
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s An{::ndnltwdummmﬂbehnedmﬂ:!yndlhl]hﬂdueﬂ
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| Geotechnlcal Explorahon, Inc.

- SOIL AND FOUNDATION ENGINEERING ® GROUNDWATER @ ENGINEERING GEOLOGY

i 09 4 2 rember 2007 | RETU RN COPY

(Revised 31 October 2007) I

o | i IOV 14 2007
. La Jolia Alta Master Council | . : . o
‘Board of Directors oy L Job No, 04-8674 .

" 1320 Caminita Aviata ’ o : : - :
La Jolla, CA 92037 - - o @@PV

Attn: Mr, Gary Roth

SAY
I e
Lt X S el et

' SubJect: Proposal for Gradmg Observation, Field & Laboratory SOII
' Testing Services and Geotechnical Engineering Servi

Proposed Alta La Jolla Restoration, Phase I
Assessor’s Parcel No.358-25-113 (Lot 1)

West of Alta La Jolla Drive and East of Calle Delrcada
La Jolla, Callfornia

1

rading

-

u

As requested, Soctecknica! Explora¥on, Inc. has reviewed the project
ﬁlan and has utilized -this information, as well as updai:ed verbal information
provided by Mr. Jason Harris, of Nautilus General Contractor, Inc. and informatidn
- presented in our "Report of Preliminary Geotechnical Investigation” 'for the subjéct
projec't,'for the presentation-of this proposal to. perform the grading observation,
soil testing, and geotechnical engineering on the canyon restoration project, Phase

1. With the above in mind, we proposed to perform the following services:

ROUGH GRADING PHASE

1. - Attendance ‘at pre-construction meetings with the owner's representative,
general contractor, City representatives, grading contractor, and others to
define a  mutuai understanding of construction procedures, 'schedules,

specification requirements, and our observation responsibilities.

7420 TRADE STREET® SAN DIEGO, CA. 92121 ® {858) 549-7222 @ FAX: (B58) 549-1604 @ EMAIL; geotech@gei-sd.com
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0 D q/ﬂtg' ga Jdlla Restoration, Phase I - ‘ . Job No. 04-8674-
La Jolla, California - ‘ ' - Page 2

2. Perform field density tests and observations on a part-time or full-time basis,
as_necessa}y, .during grading operations including checks during remova. of
unsatisfactc_)ry 'soils, observations of '_the excavation before placement,.‘of'
_combacted FII observations during placement of cofnpacted Fll' and fieid
density tests' on the compacted fill or backf’“ as it is placed or shortly

thereafter. |,

3. Perform the hecessarf laboratory testing of the on-site _sofls and/or impo&ed
- soils utilized in the gfading operations for determination of their é_ngineering
propefties. Proposed teét_ﬁ will include, among others, maxi_mﬁm dry density
of the encountered soils, optimium moisture. con_t_ent, sieve ,gr'a'dation, direct
shear tests, énd expansion index. Some of thé, tests may bé waived if they

are considered unnecessary during grading.

4, | Perform the necéssary engineering or geologic.reviéw and analysis during
~ grading, after perfofming ‘site visits to, observe exposed areas that may
present geclogic problemssuch' as ‘grc_ﬁundwater, adve_.rse bedding, adverse
jointing, sliding, etc. | |

"
' I
LX)

5. Preparation of an "as built" geotechnical plan based on the available grading

plan and the test results, observations, .analysis and our geotechnical

experience.

6. Compilat_ion of a final rough grading report presenting all test results and
documentation, including our récommendations and opinions as far as fhe
site being graded in genera! compliance with the geotechnical report, the Clty

of San Diego requirements, and in accordance with our recommendatlons

¢
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ANTICIPATED FEES FOR GRADING OBSERVATIONS AND FIELD DENSITY
TESTING -

‘our fees for field density testing and field observations, as outiined above, are
“primarily controlled by the amount-of time required to complete the grading

-'operatlon the number of site visits and office time provided by our professronal

tevel peop[e laboratory soﬂ testing, and the tame required by our soils techmc:an to

. provrde adequate observations and testing.

Based on updated informatien provided by Mr. Jason Harris, with Nautilus Ge_neTa’l
Contractors, Inc., the grading operation for Phase I has been anticipated to last 90

working days. Herein, we provide -our cost estimate based on that anticipated

duration. The actual cost of our services will depend on actual duratlon and the

oject For bud i s 3 Mot
J a 3\.L P\.n].n.l..w\-.), wWe = P T u AR e ] ,

t

totai char rges maae o the p
geotechnlcal services cost for full-time coverage by one field technician (8

hours/day), daily site visits by a geologist and/or a geo'technical engineer, field and

-lab soil testing, geotechnical engineering consultations, and report preparation. The

estimated daily cost including all those services would be approximately
$1,150/day. Part-tirhe coverage can be provided if 'progress is slow and _does not
warrant full-time observation, or, if due to mechanical breakdown‘ or bad weather,
the work is stopped. Our invoices at the end of every month will reflect the actual

charges made.

Based on 90 working 'days (18 weeks) of rough grading, the estimated cost of

geotechnical services for the proposed grading observations and field density |
testing will be approximateiy $110,000. This estimate includes driving time from -
our office to the site and back. No vehicle-use charge will be added and no charge
will be made for the use of nuclear gauge for field density testmg I_f_ the actual
grading time extends beyond 90 working days (or is less than 90 working days),

[~
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. our charges erI be adJusted accordingly. Dnvmg tlme of 1 hour (round trlp) will be

mcluded as part of the technician’s time per visit or per day when provrdlng full-

time coverage. . o

lThe technician’s cosf also includes rbutine re-testing ‘during the gradihg operations.
‘Also, our cost estimate assumes normaf WOrking h(')u'rs' between 8'-00 a.m. and 4-30
p.m. or between 7:00 a.m. and 3 30 p.m. (excluding Saturdays Sundays and
~ holidays). Serwces performed outsnde normal working hours or on Saturdays will
bAé charged at time and one- half.\ Services performed on Sundays and holidays will

. be charged as double'time- rate.

The minimum charge per technician's site visit is two hours. The final cost of our
services will depend upon the actual time spent on the project. If requested, our

fieid tecnnician can submit daily time siips at the job site to the owner's on-site

-représentative' or to the tontractor.

If contaminated soils are encountered during grading, a consuitant specializing in
hazardous soils will be required to assess the findings and to indicate tests required

to confirm the type of contaminant and any requnred dlsposal

Charges made by any other consultants that may need to be retained by our firm
‘are not included in this proposal. Our firm would present a separate work

agreement to the Board of Directors if retaining other consultants were required.

HOURLY RATES OF FEES FOR OBSERVATIONS, FIELD AND LABORATORY
SOIL TESTING AND GEOTECHNICAL SERVICES

Engineer's time, geologist's time, technician’s time, iaboratory tésting and other

geotechnical . engineering services including report(s) - preparation, project

G
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coordination, technician supervision consuitations, calculations, etc, will be
charged on an.houriy or unit basis, as explalned in our fee schedule (attached).
Our total cost estimate for the duration of Phase I grading Iasting 90 days is

$1.;0,000 phase, based on our hourly rates (see attachment).

PHASE II GRADING PHASE

Grading observations Feld and laboratory testing, and geotechnical engineering '
services may a!so be provided by our firm for Phase Il of the restoration work A

proposal will be prepared for that phase a&er completmg Phase I..

LIMITATIONS

— L e —

Ouir woi'k Will NoL INCIUae SUper rvision or direction of the eai—nwork cantra tor, their
employees or agents, The earthwork contractor shouid be so adwsed
Furthermore, our work will not undertake the guarantee of the construction work
.done by the contractor, nor will it relieve the contractor of the responsibility to
produce a lcomp!eted 'project conforming to the contract plans and speciﬁcations.
The earthwork contractor should beé informed and their contract should mention
that'neither the presence of our field representative nor the observation and cesting
by our firm shall excuse the earthwork contractor, in any way, of the prlrnary

responsibility to perform ali work in accordance with the specifi cations

Testing services aiiow the actual testing of a very small percentage of the
compacted fill to be placed at the site. Therefore, we cannot guarantee the
performance of the p'roject in any respect. Our recommendations and professional
judgments, as well as our testing, will be done in accordance wath currentiy
accepted professional standards in geotechnlcal engineering practice Withm the City

of San Diego. No other warranty, either expressed or implied; is made.

P
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HAZARDOUS WASTE
Although no ‘hazardous waste has been encountered dunng the exploratory work'
, hazardous materlals may exist at a site where there.is not reason to believe they
could or should be present. Geotechmcal Exp!orat:on, Inc. and Client agree that
the discovery of unanticipated hazardous rnaterlals constitutes a changed condltlon

mandating a renegotlatlon of the scope of work, or termination of services.

If any hazardous wastes or in_dit_:ation thereof are encountered during our grading
observations and soil testing, grading'operations.may be suspended and. the
‘ appropr[ate parties may be notified as required by Iaw “Any costs for the evaluation
of the type or extent of contamination. and all c[eanup will be borne by the client.
Geotechnical Exploration, Inc. accepts no responsibility for’ any delays or
subsequent costs that might arise from the discovery of hazardous materials. Any
field equipment that Becomes contaminated by hazardous materials from the
project site must be decontaminated. The Client agrees to reimburse
Geotechnical Exploration, Inc. for all costs associated with the decontamination
. of any field equipment. S '.
The Client understands that the field investigation or grading operation could result
in the unavoidable contamination of the groundwater, as when a probe or boring or
excavation device moves through- a contan'ninated area, linking it to an' aquifer,
onderground'stream .or other hydrous body not previously contaminated, and .is
capable of spreading hazardous materials off-site. Since nothing can be done to
completely eliminate the risk of such an occurrence, and because subsurface
sampling is a necessary aspect of the work which we will perform on’the Client's
behalf, the Client waives any claim against Geotechnical Exploration, Inc. in
connection with any claim or liability for injury or loss which may;arise as-a result of

alleged cross-contamination caused by sampling or grading operation.

G
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If this proposal meets with your approval please mdlcate your authonzatlon to
commence work by endorsmg and forwarding to us the Return Copy uf Guu ‘Work
Authonzat:on Form (attached). We will proceed with scheduling ﬁeld work upon:
* recelpt of this form. We reserve the right to rev:se, if necessary, our estimated fees’

and schedule of work for the proposed serwces after a period of 90 days

If you have any questlons concernlng this proposal ‘please contact us at your
convenience. Reference to our Job No. 04-8674 will help to expedite a response

to yOur inquiry.

' Respectfully submitted

GEOTECHNICAL EXPLORA TION, INC.

Jaime A. Cerros, P.E., R.C.E. 34422/G. E 2007
Senior Geotechnical Englneer

Leslie D. Reed, President
C.E.G. 999[exp. 3/31/091/R.G. 3391

Enclosures: Fee Scheduie. A
Work Authorization Form

cc:  Mr. Mickey McGuire
Mr. Jon Epsten

G
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equnpment in order to complete the work,

STANDARD WORK AGREEMENT .

RIGHT OF ENTRY.

The Client wnll provide nght of entn/ and, access to the site for the Consultant personnel and all required

Although the Consultant will make all reasonable eﬁorts to minimize any damage to the site and"
umprovements thereon, it is understood by the Client that some damage is anticipated -during the normal
course of work, and that restoration of the site or repair of any damage 15 the responsnb:lrty of the Client,

and not part of this Agreement.

SUBJECT SITE .

Client shall furnish us plans showing the locations of all existing underground structures and utility lines,
An alternative would be to have the utility lines marked out by the appropriate utility companies. Where
the plans are not available or are inaccurate, the Consultant will. not be held liable for damage to
underground structures or utilities encountered during the investigation.

‘The Consultant shall not be held liable for any incorrect adwce, judgment or decision based on any
inaccurate information provnded by the Client or his agents. The Consultant shall be entitled to rely upon
all such information,. without re-performing any of the geotechnical work refiected in any reports, data, or

information so furnished.

INVOICES . ' .

The Consultant will periodically submit invoices to Client. Invoices will show hours and charges for each
fee scheduie ciassification. raymeni of invoices is due upon presentaiion of invoice and is past due thirty
(30) days from invoice date, Client agrees to pay a service charge on any past-due balance of 1.5 percent
per month to cover additionfl handling and carrying costs. Any attomey s fees or other costs incurred in
collecting any dellnquent account will be paid by Client.

Client shall inform the Consultant in writing if the services provided in this a'greemen_t are subject to State
of California prevailing wages. The Client agrees to pay for any and ali prevailing wage costs associated
with this agreement . o .

Any disputes to. invoices must be presente;l to our office within 60 calendar days of the invoice date. Af’cer
60 calendar days from the invoice date, the invoice shall be considered undisputed and shall be paid in fuil,
Client shall pay the undisputed portion of any invoice that is disputed, Company may suspend work and/or

issuance of report(s) until past due invoices are paid in full.

DOCUMENTS

AII reports boring logs, field data, field notes, laboratory test data, calculatlons estimates, and other.
documents prepared by the Consuftant shali remain the property of the Consultant.

Client agrees tha_t all reports and other work furnished to the Ciient or his agents, which are not paid for,'
will be returned upon demand and will not be used by the Client for any purpose whatever.

All reports and other work furnished to the Client may not be transmitted or furnished to other persons or

_entities without the consent of Consultant. The Client shall hold harmless Geotechnical Exploration,

Inc. from any claims, damages, costs, or expenses arising out of the unauthorized transmittal of the
Consultant's reports. The Client has the right to provide the information contained. in all reports to persons
or corporations (contractors) who need this information to perform their work on the subject site.and to
government agencies that require this information. This information may not be transmitted or furnished
to persons or entities without the consent of Consultant. In the event that the Client or anyone to whom it
transmits the mformat:o_n pursuant to this Agreement becomes legally required to disciose any such

G
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information, the Client shall provide the Consultant with prompt notice so that the Consultant nney seek.a
protective order or other appropriate remedy and/or waive compliance with the provisions of this

‘Agreement. In the event that such protective order or other remedy is not obtained, the Client shall
- furnish only that_port:o" cf the informition which is legally requrred to be furnished in the opinion of the.-

Client’s counsel.

11, The Consultant will retain all pertment records relatmg to the servrces performed for a period of three (3)
: years fo!towmg issuance of the report,

to)

E-'m

12.  In the event that a dispute should arise relating to the performance of the services to be provid'ed under
this Agreement, and should that dispute result in litigation, it Is agreed that the prevailing party shall be
entitled to recover all reasonable costs incurred in the defense of the clalm, Jncludmg court costs and

attorney's fees.

F.  STANDARD OF CARE
13.- Service performed by Consultant under thIS Agreement will be conducted in a manner con5|stent with that

level of care and skill ordinarily exercised by members of the profession currentiy pract;cing under similar
_ conditions and in similar locations. : _

14, The Consultant will be reportmg the findings actually observed, and w;ll not render a professmnal opinion
concerning 5|te conditions other than those actually observed.

15. Client recognizes that subsurface conditions may vary from those encountered at the location where
excavations or suiveys ac made, and that the data, interpretations, and recomimendgations of Consuitant

are based solely on the available information. The Consultant shall not be held responsible for the
consequences arising from dlffermg |nterpretat|ons others may make with the same or additional’

mforrnatlon developed.
G. ] CERTIFICATE OF MERIT

16. The Client shall make no cla:m for professional negligence, either directly or in a third party claim, against
the. Consultant unless the Client has first provided the Consultant with a written certification executed by
an independent design professional currently practicing in the same discipline as the . Consultant and
licensed in the State of California. This certificate of merit shall: (a) contain the name and license number
of the certifier; (b) specify each and every act or omission that the certifier contends.is a violation of the
standard of care expected of a design professional performing professional services under -similar
circumstances; and (c) state in complete detail the basis for the certifier's opinion that each such act or
omission constitutes such a violation. This certificate shall be provided to the Consultant not less than
thirty {(30) calendar days prior to the presentation of any claim or the mstltutlon of any arbltratuon or

judicial proceeding.
H. INDEMNIFICATION

17, THIS PARAGRAPH HAS BEEN INTENTIONALLY DELETED

. HAZARDOUS WASTE |
18 Hazerdous materials may exist at a site where there is not reason to believe they could or should be

present. The Consultant and Client agree that the d|scovery of unanticipated hazardous materials
constitutes a changed condltaon mandating a renegotlatron of the scope of work, or termlnatlon of services.

G
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19, -

.20,

21,

22.

23.

24.

25.

If any hazardous wastes or indication thereof are encountered during our inveétigation, the inveéti'gation
may -be suspended and the. appropriate parties may be notified as required by law. Any costs for the
evaluation  of the type or extent of contamination and all cleanup will. be borne by the client. The

. Consultent accepts no respensibility for any delays or subsequent costs that might arise from the discover

of hazardous materials. 'Any field equipment that becomes contaminated by hazardous materials from the
project site must be decontaminated. The Client agrees to reimbpurse Consultant for all costs assotiated

with the decontamination'of any field equipment.

Client understands that’ the field investigation could result in the unavoidable contamination of the

groundwater, as When' a probe or boring device moves through a contaminated area, linking it to an.

aquifer, underground stream, or other hydrous body not previously contaminated, and is capabie of
spreading hazardous materials off-site. Since nothing can be done to completely eliminate the risk of such
an occurrence, and because subsurface sampling is a necessary aspect of the work which Consultant will
perform on Client's behalf,. Client walves any claim against Consultant in connection with any daim or
liability for injury or loss which may arise as a result of alleged cross-contamination caused by sampling.

LIMITS OF LIABILT

In recognition of the relative risks, rewards and benefits of the project to both the Client and the
Consultant, the risks have been allocated such that the Client agrees to limit the Consultant’s liability to
Client due to professional negligence, acts, errors or omissions of the Consultant to the face amount of
Consultant’s errors and omissions insurance policy in effect. at the time this contract is executed.
Consultant agrees not to reduce or eliminate the amount of Consultant’s errors and omissions insurance
during the term of this contract. 4 ' :

' INSURANCE

The Consultant represents apd warrants that it and its agents, Staff, and consultants employed by it is and
are protected by worker's compensation insurance, and that the Consultant has such coverage under public
liability and property damage insurance policies which the Consultant deems to be adequate. -

Certificates for all such policies of insurance shall be provided-to Client upon request in writing. The
Consultant shall’ not be responsible for any loss, damage, or liability beyond the amounts, limits, and
conditions of such Insurance. The Consultant shall -not be responsible for any loss, damage, or liability
arising from any acts by Client, its agents, staff, and ot_her'consullti_a_nts under its employ. Co

- ‘nl

TERMINATION

~ This Agreement may be terminated by either party upon seven (7) days written notice in the event of

substantial failure by the other party to perform in accordance with the terms hereof. Such termination
shall not be effective if that substantial failure has been remedied before expiration of the period specified
in the written notice. In the event of termination, the Consultant shali be paid for services performed to
the termination notice date plus reasonable termination expenses. : ‘

In the event of termination, or suspension for more than three (3) months, prior to completion of all report
contemplated by this Agreement, the Consultant may complete such analyses and records as are necessary
to complete its files and may also complete a report on the services performed to the date of notice ‘of
termination or suspension. The expenses of termination or suspension shall include all costs of the

Consultant in completing such analyses, records, and reports.

ASSIGNS

The Client may not delegate, assign, sublet, or transfer its duties or interest in this Agreement withodt the -
written consent of the Cansultant. : -

¢
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26. Unless otherwise stated, quoted fees are for ‘estimate purposes only. Actual fees may vary based on

project requirements, and will be billed on an. hourly basis in accor dance with the standsid Schedule of

Feeg incorporated herein.

0.  SEVERABILITY

27. No provision of this Agreement in viglation of any law or ordinance shall mvahdate this Agreement and any
~ such provision shall be deemed stricken from this Agreement. < .

The Proposa! Standard Work Agreement, and the accompanying Schedule of Fees compnse the contract between' '
the Client and the Consultant. If you have any questions, please contact us at your convenience. Jaime A. Cerros
is licensed by the California Board for Professional Engineers and Land Surveyors. Reference to our Job No. 04-

8674 will help expedite a response to your inquiry.

OTEC CAL EXPLORATION INC.

Jaime A. (.erros,
R.C.E. 3442 2007
Senior eotechmcal Engmeer

AGREED AND ACCEPTED:

@//f 22 _éﬁf/

eed, President .

LW R
- CEG. 999[exp. 3/31/09)/R.G.. 3391

/’/—‘\\lﬁ\“ﬂ

@UP

[Ny~

{please print firm name)

| Title: /%ﬁfﬁf 1/ /

Signature -

Date: ///d/é/a.f i
T — /
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. WE HEREBY CERTIFY THAT WE ARE THE OWNERS OF OR ARE INTERESTED IN

THE LAND BEMBRACED WITHIN.THE SUBDIVISION TO BE KNOWN-AS LA JOLLA
ALYA R.R.D. UNIT NO. 15, AND WE HEREBY CONSENT TO THE PREPARATIQN
AND RECORDATION OF THIS MAP CONSISTING OF 3 SHEETS AND DESCRIBED .
INTHE CAPT!ON THEREOF,

THISIS A MAP OF A PLANNED RESIDENTIAL DEVELOPMENT PHCLIECT AS DEFINED

IN CHAPTER X, ARTICLE {, DIVISION § OF THE SAN DIEGO MUNICIPAL GODE, -

WE HEREBY GRANT AND RELINQUISH TO THE CITY OF SAN DIEGO, A MUNICIPAL
CORPORATION, ANY AND ALL RIGHTS TO CONSTRUCT, ERECT OR MAINTAIN ANY
STRUCTURE; TO CONSTRUCT, ERECT OR MAINTAINFENCES; TO REMOVE LIVE
TREES AND SHAUBS, TO CHANGE THE GRADE; OR TO OTHERWISE CHANGE THE

. OPENSPALE CHADACTER OF Ti-E wiyND GVER, UPON OR ACROSS LOTT, ASSI'O\M\I

ONTHIS MAP WITHIN THIS SUBDIVISION AND DESIGNATED “OPEN SPACE
EASEMENT GRANTED HEREON.” RESERVING TO THE OWNER OF THE FEE
UNDERLYING SAID EASEMENT HEREIN GRANTED THE CONTINUED: USE: OFSAID
REAL PROPERTY; THE RIGHT TO GRANT EASEMENTS TO ANY PUBLIC UTIUTY
COMPANY FOR DISTRIBUTION FACILITIES PROVIDED THE SAME ARE INSTALLED
UNDERGROUND; AND THE RIGHT TO MAINTAIN FIREBREAKS, TRIM OR REMOVE
BRUSH AND OTHERWISE PERFORM PREVENTATIVE MEASURES REQUIRED BY THE

* FIRE DEPARTMENT TO PROTECT STRUCTURES AND OTHER IMPROVEMENTS FROM

POTENTIAL FIRES, RESPONSIBILITY. AR MAINTENANCE OF SAID LANDS SHALL

. REMAIN WITH THE OWNER OF THE FEE TMLE OF SAID LAND AND NOTHING

CONTAINED HEREIN SHALL BE CONSTRUED TO ASSIGN ANY MAINTENANCE
RESPONSIBILITY TO THE CITY OF SAN DIEGO, NOR SHALL ANYTHING CONT AINF.D
HEREIN BE C.ONSTRUED TO CONFER ANY RIGHTS TO THE GENERAL PUBLIC - '

TICOR TITLE INSURANCE COMPANY OF CALIFORNIA, FORMERLY TITLE - :
INSURANCE AND TRUST COMPANY, A CALIFORNIA CORPORATION; TRUSTEE

UNDER HAJNO. 78, AS OWNER. -
BY: Mém_

Coving  PERMNA
- ASSISTANT SECRETARY

VIGE PRESIDENT

TECHBILT CONSTR! CORPORATION, A CALIFORNIA CORPORATION, AS -

™ DHNEYY



Crty of San Dlesg
Development Services Department

Attn.: Deposit Accounts Change of FlnanCIally
1222 First Ave. MS~401

San Diego, CA 92101 ) ‘ RESPOHSIbIe Party
Tre Cry or Saw Dirco (61 9) 446"5000 - . .

NOTE: NOTARY ACKNOWLEDGMENTS (FOR ALL SIGNATURES) MUST BE
ATTACHED, PER CIVIL CODE SEC. 1180.S2Q.
ORIGINAL DOCUMENTS MUST BE MAILED TOTHE ABOVE ADDRESS

ease print IegFEIy or lype information

[ Project Title:

5 Projémﬂumber: _ : 3. Job Grder Number: {Deposit A?couht)

4. Currenﬂ?esbonsible Party:

~Address: ' , Tty S ZIF Code
~ New Responsible Party:

- Address: ‘ ' City ‘ Biate ZIPCode

Talephane No. : g Fax No. —10. E-mail Agdress:

Current Responsibie Fariy

IMWe agree to transfer all funds, and/or liabili-
ties in the above named customer account including any Lot Stakes and Mohument Surety (if appllcable) The entire

amount of funds, and/or liability is to be transferred to the above named New Respon5|bie Party,

For Lot Stakes and Monumem only in the amount of $
* Subject to Subdivisions Approval

Print Name ' Signature Date

New Responsible Party

1"We agree to accept all funds and/or
liabilities, of -the above customer account and the obilgatlon 1o deposil additional funds when requested by the City of

San Diego. i/We agree to obtain new agreement and surety (or new permit(s) and surety, if applicable) in my/our
name to replace one issued to above named current responsible party in connectron with this account.

Print Name ~ Signature ‘Date

Printed on recycled paper. Visit our web site at www.sandiego.gov/development-services.
Upon request, this information is available in altemative formats for persons with disabilities.

D5-3241 (05-06)


http://www.sandiego.gov/development-services
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"~ To Be Appended By The |
| Council | |



001442

‘To Be Appended By The
C1ty



