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RECOMMENDATION TO:

Approve.


VOTED YEA: Frye, Faulconer, Peters


VOTED NAY:

NOT PRESENT: Atkins

CITY CLERK: Please reference the following reports on the City Council Docket:

REPORT TO THE CITY COUNCIL NO.

INDEPENDENT BUDGET ANALYST NO.

COUNCIL COMMITTEE CONSULTANT ANALYSIS NO.

OTHER:

Water Department's August 21, 2008, Executive Summary Sheet
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EXECUTIVE SUMMARY SHEET

CITY OF SAN DIEGO

DATE ISSUED: August 21,2008 REPORT NO: N/A

ATTENTION: Natural Resources and Culture Committee,


Agenda of September 10,2008

ORIGINATING DEPARTMENT: Water Department

SUBJECT: Agreement wi th Trussell Technologies for Water

Treatment Research Consulting Services

COUNCIL DISTRICT(S): All

STAFF CONTACT: Marsi A. Stei rer (619) 533-4112


William R. Pearce (619) 533-5374


REQUESTED ACTION:

Counci l is requested to approve a five year agreement wi th Trussell Technologies for research on


water treatment equipment and authorize the expendi ture not to exceed $3,000,000.


STAFF RECOMMENDATION:

· Authorize the Mayor, or hi s designee, to execute an agreement with Trussell Technologies,

to provide water treatment research services for the Water Department.

· Authorize the expendi ture inan amount not-to-exceed $3,000,000 from the Water


Department Fund 41500, Organization 8310 for consulting service providedti tleCity

Audi tor and Comptroller first furnishes one or more certi ficates certifying that the funds are,

or will be, on deposi t wi th the Ci ty Treasurer.

· Authorize the City Auditor and Comptroller, upon advice from the administering


department, to transfer excess funds, if any, to the appropriate reserves.

EXECUTIVE SUMMARY:

In December 2002, the City of San Diego (City) adopted the Long-Range Water Resources Plan

(LRWRP) by Resolution R-2003-657. The LRWRP evaluated water supply alternatives for

meeting the Ci ty's current and future water needs. The recommended approach for the LRWRP

was to implement a strategy that enhances the Ci ty's water supply portfolio by developing more

local supplies. The Water Department's research program provides water quali ty data and cost

estimating information that allows for more accurate evaluation of local water supply options.

For the past seven years, the City had a contract wi th a consulting fi rm that supported the

research program. This contract expired on July 31, 2008. During thi s contract period, thirteen

(13) grant funded research projects were completed wi th a total of grant funds received

approximately equaling the total of consultant fees at $2.3 mi llion. From the knowledge base

developed. City staff can now accurately estimate water quality and costs factors associated with

recycled water, groundwater, and seawater alternatives. Results of this research have been,


presented at professional conferences and in trade publication articles.

The Ci ty issued a Request for Proposals for a Water Treatment Research Consulting Services on


February 28,2008 in the San Diego Dai ly Transcript and on the Ci ty's websi te for bid and


contract opportunities. Three (3) fi rms submitted proposals on Apri l 14,2008. On May 7,2008

the fi rms were interviewed by a selection panel. Trussell Technologies was selected as the most


quali fied fi rm following a competi tive selection and procurement process completed in


accordance with City Counci l Policy 300-7, Consultant Services Selection, and the City's



r 

GuOoa 

o

Administrative Regulation 25.60, Selection of Consultants for Work Requiring Licensed

Archi tect and Engineering Skills and Other Related Professional Services.

This contract will focus on evaluation of approaches to develop local water supplies and

associated technologies to reduce greenhouse gas emissions. Grant funding will be sought from

local, State and Federal programs to address these two challenges of growing national

importance.

Trussell Technologies has the experti se, experience and personnel necessary to provide the

professional services. The Gity wi ll pay Trussell Technologies for performance of all


Professional Services rendered in accordance with the Agreement, in an amount not to exceed

$3,000,000.


EQUAL OPPORTUNITY CONTRACTING

This agreement is subject to the City's Equal Opportunity Contracting (San Diego Ordinance


No.18173, Section 22.2701 through 22.2702) and Non-Discrimination in Contracting Ordinance

(San Diego Municipal Code Sections 22.3501 through 22.3517).


FISCAL CONSIDERATIONS:

Funding for the fi rst $500,000 i s avai lable from the Water Department Fund 41500 FY 09

operating budget Dept 760; Org. 8310. The remaining $2,500,000 wi ll be funded in the

operating budget of fi i ture fiscal years, contingent upon the availabil ity of funds.

PREVIOUS COUNCIL/COMMITTEE ACTION:

In December 2002, the City of San Diego (Ci ty) adopted the Long-Range Water Resources Plan

(LRWRP) by Resolution R-2003-657. There are no previous actions on this contract.

COMMUNITY PARTICIPATION AND PUBLIC OUTREACH EFFORTS:

Research projects are conducted at City owned water and wastewater facil ities. The nature of the


work is gathering information to make better engineering/plaiming decisions, rather than project

construction. The research repiorts and results are shared with water industry professionals

through conference presentations and peer reviewed journal articles, and locally through the San

Diego County Water Authori ty and the Metropohtan Water District of Southern Cali fomia.


KEY STAKEHOLDERS:

As an ini tiative to meet the goals of the Long-Range Water Resources Plan, the City water rate

payers are stakeholders. In addi tion, City staff, regional water agencies and the national publ ic

water industry will gain useful knowledge to better evaluate thei r water supply and treatment

alternatives.

(ffM^&- tfat

Alex Ruiz

Assistant Water Departme&t D$g?$t#^ 
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 CITY OF SAN DIEGO 

EQUAL OPPORTUNITY CONTRACTING PROGRAM EVALUATION 

DATE:

102

September 10, 2008

 1 0 / 2 8

SUBJECT: Agreement with Trussell Technologies for Water Treatment Research Consulting Services

GENERAL CONTRACT INFORMATION


Recommended Consultant: Trussell Technologi es, Inc.

Amount of this Acti on: $3,000,000.00 (Not to Exceed)


Fundi ng Source: City of San Di ego


SUBCONSULTANT PARTICIPATION This Acti on


Carollo Engi neers (Other) 

Lakota Engi eered Systems, LLC (Other ) 

Wi ldermuth Envi ronmental, Inc. (SBE) 

Total Certi fi ed Parti ci pati on


Total Other Part i ci pati on


Total Subconsultant Part i ci pati on


$ 1,200,000.00


$ 450,000.00


$ 150,000.00


$ 150,000.00


S 1,650.000.00


$ 1,800,000.00


40.00%

15.00%


5.00%

05.00%

55.00%

60.00%

EQUAL EMPLOYMENT OPPORTUNITY COMPLIANCE


Equal Opportuni ty Requi red


Trussel l Technologi es submi tted a Work Force Report for their San Diego County employees dated April 3, 2008,

The Work Force Report reflects fewer than 15 employees and is, therefore, exempt from employment category


goals.

This agreement is subject to the City's Equal Opportuni ty Contracti ng (San Diego Ordinance No . 18173, Secti on


22.2701 through 22.2702) and Non-Di scrimi nati on in Contracti ng Ordi nance (San Diego Muni ci pal Code Secti ons


22.3501 through 22.3517)

ADDITIONAL COMMENTS


The Work Force Analysi s is attached.

Beryl Rayford


EOC Program Manager by: MM-J

S:\EOCP\Ai! EOC Docs\1472B\Consul tanl \Trussel l TeclmoloEies WlrTrtmntAgrmt_091008_mmj.doc
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REQUEST FOR COUNCIL ACTION

CirY OF SAN DIEGO


1. CERTIFICATE NUMBER

(FOR AUDITOR'S USE C 

WTR-14-09-001 , 

102

10/28

TO: 

CITY ATTORNEY 

2. FROM (ORIGINATING DEPARTMENT):

WATER DEPARTMENT 

August 28, 2008


4. SUBJECT:

Agreement with Trussel l Technologi es for Water Treatment Research Consulti ng Servi ces


5. PRIMARY CONTACT (NAME, PHONE, & MAIL STA.) 

M. Stei rer (619)533-4112 MS906 

6. SECONDARY CONTACT (NAME, PHONE, & MAIL STA.) 

Bil l Pearce (619)533-5374 MS906 

7. CHECK BOX IF REPORT TO COUNCIL IS ATTACHED

m

8.COMPLETE FOR ACCOUNTING PURPOSES

FUND 

41500 41500

9. ADDITIONAL INFORMATION / ESTIMATED COST:


DEPT. 

760 760 

ORGANIZATION 

8310

OBJECT ACCOUNT 

9544 4222 

JOB ORDER 

002159 

FY 09 

FY 10

FY 11 

FY 12 

FY 13 

$500,000


600,000


600,000


600,000


700.000


C.I.P, NUMBER 

AMOUNT 

$2,999,000" 

N/A 

$3,000,000


S1.000

10. ROUTING AND APPROVALS

LIAISON OFFICE 

' J W^M 

ORIG. DEPT 

\ ^ i ^ ^ f C ^ - 

V?/of

DOCKET COORD: COUNCIL LIAISON

COUNCIL 

· ADOPTION

· SPOB jQ . " CONSENT 

PRESIDENT > 

i 


̂

- ^ V A · REFER TO: COUNCIL DATE: [ C  ̂j U j

11. PREPARATION OF: 

RESOLUTIONS 

D ORDINANCE(S) 

AGREEMENT(S) 

· DEED(S)


1. Authori zi ng the Mayor or his designee to execute an agreement between the City of San Diego and Trussell Technologi es to

provide water treatment research services for the Water Department; and

(Please see other si de) . _ ^

11A. STAFF RECOMMENDATIONS:

Adopt the resolution.

12. SPECIAL CONDITIONS (REFER TOA.R. 3.20 FOR INFORMATION ON COMPLETING THIS SECTION.)


COUNCIL DISTRICTfS): All

COMMUNITY AREACS): All

CITY CLERK INSTRUCTIONS: Please return two (2) copies of the 1472, Audi tor's Certificate, Ordinance and/or Resolution to

Tammy Ferguson, 533-4109, MS 904

ENVIRONMENTAL IMPACT: This activity is categorically exempt from the Cal ifornia Environmental Qual ity Act (CEQA) pursuant to

the State CEQA Guidel ines, Section 15306.


HOUSING IMPACT: N/A

OTHER ISSUES: NONE

^ ^ L i Zc B S W

r . - . Q i U . i ^ ' O ^ '
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2. Authorizing the expenditure in the amount not-to-exceed $3,000,000 from Water Department Fund 41500, Organization 8310, for the

consul ting services of which $500,000 will be available in FY 09 provided that the City Auditor and Comptroller first furnishes one or

more certificates certifying that the funds are, or will be, on deposi t with the City Treasurer;

3. Authorizing the City Auditor and Comptroller, upon advice from the administering department, to transfer excess funds, if any to the

appropriate reserves.
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EXECUTIVE SUMMARY SHEET

CITY OF SAN DIEGO

DATE ISSUED: August 22, 2008


ATTENTION: Counci l President and City Council,

Agenda of October 7, 2008


ORIGINATING DEPARTMENT: Water Department

SUBJECT: Agreement with Trussell Technologies for Water

Treatment Research Consulting Services

COUNCIL DISTRICT(S): All

STAFF CONTACT: Marsi A. Stei rer (619) 533-4112


Will iam R. Pearce (619) 533-5374


REQUESTED ACTION:

Counci l is requested to approve a five year agreement with Trussell Technologies for research on

water treatment equipment and authorize the expenditure not to exceed $3,000,000.


STAFF RECOMMENDATION:

· Authorize the Mayor, or his designee, to execute an agreement \yith Trussell Technologies,

to provide water treatment research services for the Water Department.

· Authorize the expendi ture in an amount not-to-exceed $3,000,000 from the Water


Department Fund 41500, Organization 8310 for consulting service provided the City

Auditor and Comptroller first furnishes one or more certificates certifying that the funds are,

or will be, on deposit wi th the City Treasurer.

· Authorize the City Audi tor and Comptroller, upon advice from the administering


department, to transfer excess funds, if any, to the appropriate reserves.

EXECUTIVE SUMMARY:

In December 2002, the City of San Diego (City) adopted the Long-Range Water Resources Plan

(LRWRP) by Resolution R-2003-657. The LRWRP evaluated water supply alternatives for

meeting the City's current and future water needs. The recommended approach for the LRWRP

was to implement a strategy that enhances the City's water supply portfolio by developing more

local supplies. The Water Department's research program provides water quality data and cost

estimating information that allows for more accurate evaluation of local water supply options.

For the past seven years, the City had a contract with a consulting fi rm that supported the

research program. This contract expired on July 31, 2008. During this contract period, thirteen

(13) grant funded research projects were completed with a total of grant funds received

approximately equaling the total of consultant fees at $2.3 mill ion. From the knowledge base

developed, Ci ty staff can now accurately estimate water quality and costs factors associated with

recycled water, groundwater, and seawater alternatives. Results of thi s research have been


presented at professional conferences and in trade publication articles.

The City issued a Request for Proposals for a Water Treatment Research Consulting Services on

February 28, 2008 in the San Diego Daily Transcript and on the City's websi te for bid and

contract opportunities. Three (3) firms submitted proposals on Apri l 14, 2008. Oh May 7, 2008

the fi rms were interviewed by a selection panel. Trussell Technologies was selected as the most

qual ified firm following a competi tive selection and procurement process completed in

accordance with Ci ty Counci l Policy 300-7, Consultant Services Selection, and the Ci ty's


file:///yith
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Administrative Regulation 25.60, Selection of Consultants for Work Requiring Licensed

Architect and Engineering Skills and Other Related Professional Services.

This contract will focus on evaluation of approaches to develop local water supplies and

associated technologies to reduce greenhouse gas emissions. Grant funding will be sought from

local, State and Federal programs to address these two challenges of growing national

importance.

Trussell Technologies has the expertise, experience and personnel necessary to provide the

professional services. The City will pay Trussell Technologies for performance of all

Professional Services rendered in accordance with the Agreement, in an amount not to exceed

$3,000,000.


EQUAL OPPORTUNITY CONTRACTING

This agreement is subject to the City's Equal Opportunity Contracting (San Diego Ordinance


No.18173, Section 22.2701 through 22.2702) and Non-Discrimination in Contracting Ordinance


(San Diego Municipal Code Sections 22.3501 through 22.3517)

FISCAL CONSIDERATIONS:


Funding for the first $500,000 is avai lable from the Water Department Fund 41500 FY 09

operating budget, Dept. 760; Org. 8310. The remaining $2,500,000 will be funded in the

operating budget of future fiscal years, contingent upon the availabil ity of funds.

PREVIOUS COUNCIL/COMMITTEE ACTION:

In December 2002, the City of San Diego (City) adopted the Long-Range Water Resources Plan

(LRWRP) by Resolution R-2003-657. ;

Item was

1

 approved at Natural Resources and Culture on September,10, 2008


COMMUNITY PARTICIPATION AND PUBLIC OUTREACH EFFORTS:

Research projects are conducted at Ci ty owned water and wastewater facil ities. The nature of the

work is gathering information to make better engineering/planning deci sions, rather than project

construction. The research reports and results are shared with water industry professionals


through conference presentations and peer reviewed journal articles, and locally through the San

Diego County Water Authori ty and the Metropolitan Water District of Southern Cali fornia.


KEY STAKEHOLDERS:

As an initiative to meet the goals of the Long-Range Water Resources Plan, the City water rate

payers are stakeholders. In addi tion, City staff, regional water agencies and the national publi c


water industry will gain useful knowledge to better evaluate thei r water supply and treatment

alternatives.

Alex R^/z

Assistant Water Department Director 

o f P u b l i c U t i J ^ g , ^ ^
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The City of San Diego

CERTIFICATE OF CITY AUDITOR AND COMPTROLLER

CERTIFICATE OF UNALLOTTED BALANCE 

ORIGINATING 

AC 

DEPT.'


NO.:


2900259

I HEREBY CERTIFY that the money required for the allotment of funds for the purpose set forth in the foregoing

resolution is available in the Treasury, or is anticipated to come into the Treasury, and is otherwise unallotted .

Amount: 

Purpose:


Fund:

Dale: 

. By:

AUDITOR AND COMPTROLLER'S DEPARTMENT


ACCOUNTING DATA


ACCTG. 

LINE 

CY 

PY FUND 

DEPT 

ORG. ACCOUNT JOB ORDER 

OPERATION


ACCOUNT BENF/ EQUIP 

FACILITY 

TOTAL AMOUNT


AMOUNT


FUND OVERRIDE Q

CERTIFICATION OF UNENCUMBERED BALANCE


1 HEREBY CERTIFY that the indebtedness and obligation to be incurred by the contract or agreement authorized by

the hereto attached resolution, can be incurred without the violation of any of the provisions of the Charter of the City of

San Diego; and I do hereby further certify, in conformity with the requirements of the Charter of the City of San Diego, that

sufficient moneys have been appropriated for the purpose of said contract, that sufficient moneys to meet the obligations

of said contract are actually in the Treasury, or are anticipated to come into the Treasury, to the credit of the appropriation


from which the same are to be drawn, and that the said money now actually in the Treasury, together with the moneys

anticipated to come into the Treasury, to the credit of said appropriation, are otherwise unencumbered.

Not to Exceed: 

$3,000,000.00


Vendor: 

Purpose: 

Trussell Technologies

Authorizing the Mayor or his designee to execute an agreement between the City of San Diego and Trussell Technologies


to provide water treatment research services for the Water Department.


Date: September 30, 2008 By: Norman Reyej""

AUDITOR AND COMPTROLLER'S DEPARTMENT

ACCOUNTING DATA

ACCTG,


LINE

001

002


CY

PY 

0 

0 

FUND

41500


41500


DEPT 

760

760

ORG.

8310 

ACCOUNT 

9544

4222 

JOB ORDER


2159

OPERATION


ACCOUNT BENF/ EQUIP 

FACILITY 

TOTAL AMOUNT


AC-361 (REV2-92


AMOUNT

2,999,000.00


1,000.00


$3,000,000.00


FUND OVERRIDE Q

AC 

2900259
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RESOLUTION NUMBER R-

DATE OF FINAL PASSAGE

A RESOLUTION AUTHORIZING CONSULTANT

AGREEMENT AWARD AND EXECUTION; EXPENDITURE

OF FUNDS; AND TAKING RELATED ACTIONS.

WHEREAS, on May 7, 2008, the City of San Diego [City] selected Trussell

Technologies [Consultant] as the most qual ified firm, after a competi tive selection and

procurement process, to provide consultant services for research on water treatment services and

equipment; NOW, THEREFORE:

BE IT RESOLVED, by the Counci l of the City of San Diego, as follows:

1. That the Mayor or his designee is hereby authorized and empowered to execute,

for and on behalf of the City, a Consultant Agreement with said Consultant, which is on fi le in


the office of the City Clerk as Document No. RR [Agreement] for the purpose of

consultant services related to water treatment research services for the Water Department; and

2. That the expendi ture of an amount not to exceed $3,000,000 from Water Fund

41500, Organization 8310, for consulting services, of which $500,000 will be avai lable in FY09,


is hereby authorized, solely and exclusively for the purpose of providing funds for the

abovementioned Agreement, i ts Amendments and related costs, provided that the City Auditor

and Comptroller first furnishes one or more certificates certifying that the funds are, or wi ll be,

on deposi t with the City Treasurer; and

3. That the City Auditor and Comptroller is authorized, upon advice from the

administering department, to transfer excess budgeted funds, if any, to the appropriate reserves; and

-PAGE 1 OF 2-
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4. That this activi ty is categorically exempt from the California Environmental

Quali ty Act [CEQA] pursuant to State CEQA Guidel ines Section 15306.


APPROVED^MfGHAEL J . / LGU IRRE , City Attorney

By

Raymond CLPalmucci

Deputy City Attorney

RCP:js

10/07/2008


Or. Dept: Water

Aud. Cert. 2900259


R-2009-444

T hereby certify that the foregoing Resolution was passed by the Council of the City of San


Diego, at this meeting of ._


ELIZABETH S. MALAND

City Clerk


By

Deputy City Clerk

Approved:

(date) 

JERRY SANDERS, Mayor


Vetoed:

(date) 

JERRY SANDERS, Mayor

-PAGE 2 OF 2-
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AGREEMENT FOR PROFESSIONAL SERVICES

BETWEEN

THE CITY OF SAN DIEGO


AND

TRUSSELL TECHNOLOGIES INC.

FOR

AS-NEEDED WATER TREATMENT RESEARCH SERVICES

CONTRACT NUMBER: H084284

Design Long Form As-Needed 05-30-08
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AGREEMENT FOR DESIGN PROFESSIONAL SERVICES


TABLE OF CONTENTS


ARTICLE I

DESIGN PROFESSIONAL SERVICES


1.1 Scope of Services -1

1.2 Task Admi ni strator -2

1.3 City Modi fi cati on of Scope of Services -2

1.4 Written Authori zati on -2

1.5 Confi denti ali ty of Servi ces - 2

1.6 Competi ti ve Bi ddi ngs - 3

ARTICLE II

DURATION OF AGREEMENT


2.1 Term of Agreement -3

2.2 Time of Essence ; ....- 3


2.3 Noti fi cation of Delay -3

2.4 Delay -3

2.5 City's Right to Suspend for Conveni ence - 4

2.6 City's Right to Termi nate for Conveni ence - 4


2.7 City's Right to Termi nate for Default -4

ARTICLE III

COMPENSATION


3.1 Amount of Compensati on - 5

3.2 Manner of Payment - 5


3.3 Addi ti onal Costs - 5

3.4 Eighty Percent Noti fi cati on - 5

ARTICLE IV

DESIGN PROFESSIONAL'S OBLIGATIONS


4.1 Industry Standardss „- 6 -

4.2 Right to Audi t - 6 -

4.3 Insurance - 7 -

4.4 Subcontractors - 9 -

4.5 Contract Activity Report - 10 -

4.6 Non-Di scrimi nati on Requi rements - 10 *

4.7 Drug-Free Workplace -11 -

4.8 Title 24/Americans with Disabi li ti es Act Requi rements - 12 -

Design Long Form As-Needed - 3 - 05-30-08
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4.9 Product Endorsement '. - 12


4.10 Confl ict of Interest - 12


4.11 Mandatory Assi stance - 13


4.12 Compensati on for Mandatory Assi stance -13

4.13 Attorney Fees related to Mandatory Assi stance - 14


4.14 Energy Conservati on Speci fi cations -14

4.15 Noti fi cation of Increased Constructi on Cost - 14

4.16 Sustainable Building Pol icy - 14

4.17 Design-Build Competi ti on Eligibi li ty - 14


4.18 Storm Water Management Discharge Control - 15

4.19 ADA Certi fi cati on - 15


ARTICLE V

RESERVED


ARTICLE VI

INDEMNIFICATION


6.1 Indemni fi cati o!! - i s

6.2 Design Professional Services Indemni fi cati on and Defense - 15


6.3 Insurance - 16


6.4 Enforcement Costs '. - 16


ARTICLE VII

MEDIATION


7.1 Mandatory Non-bi ndi ng Medi ati on - 16


7.2 Mandatory Medi ati on Costs - 16

7.3 Selection of Mediator -16

7.4 Conduct of Medi ati on Sessions - 17

ARTICLE VIII

INTELLECTUAL PROPERTY RIGHTS


8.1 Work For Hi re -17

8.2. Rights in Data '. - 17

8.3 Intellectual Property Rights Assi gnment


8.4 Moral Rights


8.5 Subcontracti ng


8.6 Publi cati on Design :

8.7 Intellectual Property Warranty and Indemni fi cati on


8.8 Enforcement Costs - 19 -

Design Long Form As-Needed - 4 - 05-30-08
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ARTICLE IX

MISCELLANEOUS


9.1 Notices : -19

9.2 Headi ngs - 19

9.3 Non-Assi gnment : - 19

9.4 Independent Contractors -20

9.5 Design Professional and Subcontractor Pri nci pals for Professional Servi ces...- 20

9.6 Addi ti onal Design Professionals or Contractors - 20


9.7 Employment of City  Staff. -20

9.8 Covenants and Condi ti ons - 20


9.9 Compliance with Controll ing Law - 20


9.10 Juri sdi cti on and Attorney Fees - 21


9.11 Successors in Interest - 21

9.12 Integrati on -21
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9.14 No Waiver -21

9.15 SeverabiUty -21

. i o i v i umci pa i ruwc i s . - 21

9.17 Drafting Ambigui ti es -21

9.18 Confl icts Between Terms -21

9.19 Design Professional Evaluati on - 22


9.20 Exhibits Incorporated -22

9.21 Survival of Obligations ; - 22


9.22 Vendor Regi strati on -22
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Exhibit A 

Exhibit B 

Exhibit C 

Exhibit D 

Exhibi t E - 

Exhibi t F - 

Exhibit G · 

Exhibit H · 

Exhibit I - 

EXHIBITS


Scope of Services

Task Order Authorization


Compensation and Fee Schedule

Ci ty's Equal Opportunity Contracting Program Consultant Requirements

(AA) Work Force Report

(BB) Subcontractors List

(CC) Contract Activi ty Report

Consultant Certification for a Drug-Free Workplace

Determination Form

Ci ty Counci l Green Building Policy 900-14

Consultant Evaluation Form

Vendor Reeistration Form

Design Long Form As-Needed 
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AS-NEEDED AGREEMENT BETWEEN


THE CITY OF SAN DIEGO


AND TRUSSELL TECHNOLOGIES INC.

FOR DESIGN PROFESSIONAL SERVICES


THIS Agreement is made and entered into between the City of San Diego, a municipal


corporation [Ci ty], and Trussell Technologies Inc. to provide Professional Services to the City

for water treatment research engineering services on an as-needed basi s.


RECITALS


The City wants to retain fhe services of an environmental engineering firm to provide the

Professional Services on an as-needed, hourly fee basi s.

The City is concerned that one Design Professional may not be able to meet all the City's

needs for the Professional Services in a timely and efficient manner and, therefore, the Ci ty may

enter into an agreement with more than one Design Professional to provide the Professional

Services on an as-needed, hourly basi s in exchange for a guaranteed minimum amount of work

with each Design Professional.

The Design Professional represents that it has the experti se, experience and personnel

necessary to provide the Professional Services on an as-needed, hourly fee basi s.

The City and the Design Professional [Parties] want to enter into an Agreement whereby

the City will retain the Design Professional to.provide, and the Design Professional shall provide,

the Professional Services on an as-needed, hourly fee basi s [Agreement].

In consideration of the above reci tals and the mutual covenants and conditions set forth

herein, and for good and valuable consideration, the receipt and sufficiency of which are hereby


acknowledged, the Parties hereby set forth thei r mutual covenants and understandings as follows:

ARTICLE I

DESIGN PROFESSIONAL SERVICES


The above-l isted recitals are true and correct and are hereby incorporated by reference.

1.1 Scope of Servi ces. The scope of services will be determined by the City on an as-

needed basis and presented to Professional as an individual Task [Task]. The Design

Professional shall perform the Professional Services at the direction of the City and as generally

set forth in the Scope of Services [Exhibit A] and as more specifically described in each Task

Order Authorization [Task Order] [Exhibit B].

1.1.1 Task Order. Prior to beginning performance in response to a Task Order,

Design Professional shall complete and execute the Task Order which must be approved in

Design Long Form As Needed Agreement - 1 - . 05-30-08




OGCGiO


wri ting by the City. Each Task Order shall include a scope of Professional Services, a cost


estimate, and the time for completion. The scope of Professional Services shall include all

activities or work reasonably anticipated as necessary for successful completion of each Task

presented by the City.


1.1.2 Non-Exclusi vi ty. The Design Professional agrees that this Agreement is

non-exclusive and that the City may enter into agreements with other Design Professionals to

perform substantially the same or similar Professional Services during the term of this


Agreement.

1.2 Task Admi ni strator. The Water Department is the task administrator for this

Agreement. The Design Professional shall provide the Professional Services under the di rection


of a designated representative of the Water Department. The City's designated representative will

communicate with the Design Professional on all matters related to the administration of this

Agreement and the Design Professional's performance of the Professional Services rendered

hereunder. When this Agreement refers to communications to or with the City, those

communications will be with the designated representative, unless the designated representative


or the Agreement specifies otherwise. Further, when this Agreement refers to an act or approval

to be performed by City, that act or approval shall be performed by the Mayor or designee,

unless the Agreement specifies otherwise.

1.3 City Modi fi cation of Scope of Servi ces. The Ci ty may, without inval idating this

Agreement, order changes in any Task by altering, adding to or deducting from the Professional

Services to be performed. All such changes shall be in writing and shall be performed in

accordance with the provisions of this Agreement. If any such changes cause an increase or

decrease in the Design Professional's cost of, or the time requi red for, the performance of any of


the Professional Services, the Design Professional shall immediately notify the City. If the City

deems it appropriate, an equi table adjustment to the Design Professional's compensation may be


made, provided that any adjustment must be approved by both Parties in wri ting in accordance

with Section 9.1 of this Agreement.

1.4 Written Authori zati on. Prior to performing any Professional Services in

connection with the Tasks, the Design Professional shall obtain from the City a wri tten


authorization to proceed. Further, throughout the term of this Agreement, the Design

Professional shall immediately advise the City in writing of any anticipated changes to any Task,

including any changes to the time for completion or the Compensation and Fee Schedule, and

shall obtain the City's wri tten consent to the change prior to making any changes. In no event

shall the City's consent be construed to relieve the Design Professional from its duty to render all

Professional Services in accordance with applicable laws and accepted industry standards.

1.5 Confidenti ali ty of Servi ces. All Professional Services performed by the Design

Professional, including but not limited to all drafts, data, correspondence, proposals, reports, and


estimates compiled or composed by the Design Professional, pursuant to this Agreement, are for

the sole use of the City, i ts agents and employees. Nei ther the documents nor thei r contents shall

be released to any third party without the prior wri tten consent of the City. This provision does

not apply to information that (a) was publicly known, or otherwise known to the Design

Professional, at the time that i t was disclosed to the Design Professional by the City,

(b) subsequently becomes publicly known through no act or omission of the Design Professional,
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or (c) otherwise becomes known to the Design Professional, other than through di sclosure by the

City. Except for Subcontractors covered by Section 4.4, nei ther the documents nor thei r contents

shall be released to any third party wi thout the prior wri tten consent of the Ci ty.


1.6 Competitive Bi ddi ng. The Design Professional shall ensure that any plans and

specifications prepared, required, or recommended under this Agreement allow for competi ti ve


bidding. The Design Professional shall design such plans or specifications so that procurement of

services, labor or materials are not available from only one source, and shall not design plans and

specifications around a single or specific product, piece of major equipment or machinery, a

specific patented design, or a proprietary process, unless required by principles of sound

engineering practice and supported by a wri tten justi fi cation that has been approved in wri ti ng by

the City. The Design Professional shall submit thi s wri tten justi fication to the City prior to

beginning work on such plans or specifications. Whenever the Design Professional recommends

a specific product or equipment for competitive procurement, such recommendation shall include

at least two brand names of products that are capable of meeting the functional requi rements


applicable to the Task.

ARTICLE II

DURATION OF AGREEMENT


2.1 Term of Agreement. This Agreement shall be effective on the date it i s executed

by the last Party to sign the Agreement, and approved by the City Attorney in accordance with

San Diego Charter Section 40. Unless otherwise terminated, this Agreement shall be effective for

i ssuing "new" Task Orders for no more than sixty (60) months following the date of i ts execution

by the City, unless said duration is modified in wri ting by an amendment to this AGREEMENT.

Furthermore, the total aggregate duration for issuance of "new" Task Orders under this

Agreement, shall not exceed sixty (60) months from the original effective date unless approved

by City Ordinance. "Active" Task Orders, which are not complete at the time of Agreement

duration expiration, shall continue or be amended as requi red to accomplish completion.

2.2 Time of Essence . Time is of the essence for each provision of thi s Agreement,

unless otherwise specified in this Agreement. The time for performance of any Task shall be set

forth in the Task Order.

2.3 Noti fi cation of Delay. The Design Professional shall immediately notify the City

in wri ting i f Design Professional experiences or anticipates experiencing a delay in performing

the Professional Services within the time frames set forth in the Task Order. The wri tten notice

shall include an explanation of the cause for, and a reasonable estimate of the length of, the

delay. If in the opinion of the City, the delay affects a material part of the Task, the City may

exercise i ts rights under Sections 2.5-2.7 of thi s Agreement.

2.4 Delay. If delays in the performance of the Professional Services are caused by

unforeseen events beyond the control of the Parti es, such delay may enti tle the Design

Professional to a reasonable extension of time, but such delay shall not enti tle the Design

Professional to damages or addi tional compensation. Any such extension of time must be

approved in wri ting by the Ci ty. The following conditions may constitute such a delay: war;
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changes in law or government regulation; labor di sputes; strikes; fi res, floods, adverse weather or

other simi lar condi tion of the elements necessi tating cessation of the Design Professional's work;

inabi li ty to obtain materi als, equipment or labor; required additional Professional Services; or

other specific reasons agreed to between the City and the Design Professional; provided,

however, that: (a) thi s provision shall not apply to, and the Design Professional shall not be

enti tled to an extension of time for, a delay caused by the acts or omissions of the Design

Professional; and (b) a delay caused by the inabi li ty to obtain materials, equipment, or labor shall

not enti tle the Design Professional to an extension of time unless the Design Professional

furnishes the City, in a timely manner, documentary proof satisfactory to the City of the Design

Professional's inabil ity to obtain materials, equipment, or labor.

2.5 City's Right to Suspend for Conveni ence. The City may, at i ts sole option and

for its convenience, suspend all or any portion of the Design Professional's performance of the

Professional Services, for a reasonable period of time not to exceed six months. In accordance

wi th the provisions of this Agreement, the City wi ll give wri tten notice to the Design


Professional of such suspension. In the event of such a suspension, in accordance with the

provisions of Article III of this Agreement, the City shall pay to the Design Professional a sum


equivalent to the reasonable value of the Professional Services the Design Professional has

performed up to the date of suspension. Thereafter, the City may rescind such suspension by

giving wri tten notice of rescission to the Design Professional. The City may then require the

Design Professional to resume performance of the Professional Services in compliance with the

terms and conditions of thi s Agreement; provided, however, that the Design Professional shall be

enti tled to an extension of time equal to the length of the suspension, unless otherwise agreed to

in wri ting by the Parties.


2.6 City's Right to Terminate for Conveni ence. The City may, at i ts sole option and

for its convenience, terminate all or any portion of the Professional Services agreed to pursuant

to this Agreement by giving wri tten notice of such termination to the Design Professional. Such

notice shall be delivered by certified mai l with return receipt for delivery to the Ci ty. The

termination of the Professional Services shall be effective upon receipt of the notice by the

Design Professional. After termination of this Agreement, the Design Professional shall

complete any and all additional.work necessary for the orderly fi ling of documents and closing

of the Design Professional's Professional Services under this Agreement. For services rendered

in completing the work, the Design Professional shall be enti tled to fair and reasonable

compensation for the Professional Services performed by the Design Professional before the

effective date of termination. After fil ing of documents and completion of performance, the

Design Professional shall deliver to the City all drawings, plans, calculations, specifications and

other documents or records related to the Design Professional's Professional Services on all

Task(s). By accepting payment for completion, fil ing and delivering documents as called for in

this paragraph, the Design Professional discharges the City of all of the City's payment

obl igations and liabil ities under this Agreement.

2.7 City's Right to Terminate for Default. If the Design Professional fails to

perform or adequately perform any obligation requi red by thi s Agreement, the Design


Professional's fai lure constitutes a Default. A Default includes the Design Professional's failure

to complete the Professional Services within the time for completion as set forth in the Task

Order. If the Design Professional fails to satisfactorily cure a Default within ten calendar days of


receiving wri tten notice from the City specifying the nature of the Default, the City may
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immediately cancel and/or terminate thi s Agreement, and terminate each and every right of the

Design Professional, and any person claiming any rights by or through the Design Professional

under thi s Agreement. The rights and remedies of the City enumerated in this Section are

cumulative and shall not limi t, waive, or deny any of the City's rights under any other provi sion


of thi s Agreement. Nor does thi s Section otherwise waive or deny any right or remedy, at law or


in equity, existing as of the date of thi s Agreement or hereinafter enacted or establ ished, that may

be avai lable to the City against the Design Professional.

ARTICLE III

COMPENSATION


3.1 Amount of Compensati on. The City shall pay the Design Professional for

performance of all Professional Services rendered in accordance with this Agreement, including


all reasonably related expenses, in an amount not to exceed $3,000,000.00. The City agrees to

issue at least one or more Task Orders with a mimmum aggregate value of $1,000.00 to the

Design Professional.

3.2 Manner of Payment. The Ci ty shall pay the Design Professional in accordance

wi th the Compensation and Fee Schedule [Exhibi t C]. For the duration of this Agreement, the

Design Professional shall not be entitled to fees, including fees for expenses, that exceed the

amounts specified in the Compensation and Fee Schedule. The Design Professional shall submit

one invoice per calendar month in a form acceptable to Ci ty in accordance with the

Compensation and Fee Schedule. The Design Professional shall include with each invoice a

description of completed Professional Services, reasonably related expenses, i f any, and all other

information, including but not limi ted to: the progress percentage of the Scope of Services and/or

del iverables completed prior to the invoice date, as requi red by the City, The Ci ty will pay

undisputed portions of invoices within thirty calendar days of receipt.

3.3 Addi ti onal Costs . Additional Costs axe those costs that can be reasonably

determined to be related to the Design Professional's errors or omissions, and may include

Design Professional, City, or Subcontractor overhead, construction, materials, demoli tion, and

related costs. The Design Professional shall not be paid for the Professional Services required

due to the Design Professional's errors or omissions, and the Design Professional shall be

responsible for any Addi tional Costs associated with such errors or omissions. These Addi tional


Costs may be deducted from monies due, or that become due, the Design Professional. Whether

or not there are any monies due, or becoming due, the Design Professional shall reimburse the

Ci ty for Additional Costs due to the Design Professional's errors or omissions.

3.4 Eighty Percent Noti fi cati on. The Design Professional shall promptly noti fy the

Ci ty in wri ting of any potential cost overruns. Cost overruns include, but are not limited to the

following: (1) where anticipated costs to be incurred in the next sixty calendar days, when added

to all costs previously incurred, will exceed 80 percent of the maximum compensation for this

Agreement or for any Task; or (2) where the total cost for performance of the Scope of Services

appears that it may be greater or less than the maximum compensation for this Agreement or for

any Task.
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ARTICLE IV

DESIGN PROFESSIONAL'S OBLIGATIONS


4.1 Industry Standards. The Design Professional agrees that the Professional

Services rendered under this Agreement shall be performed in accordance with the standards

customarily adhered to by an experienced and competent professional geotechnical engineering


services fi rm using the degree of care and skill ordinarily exercised by reputable professionals

practicing in the same field of service in the State of California. Where approval by the Ci ty, the

Mayor or hi s designee, or other representatives of the City is requi red, it is understood to be

general approval only and does not relieve the Design Professional of responsibi li ty for

complying with all applicable laws, codes, and good consulting practices.

4.2 Right to Audi t.

4.2.1 Access. The City retains the right to review and audi t, and the reasonable


right of access to Design Professional's and any Subcontractor's premises to review and audit the

Design Professional's or Subcontractor's compliance with the provisions of this Agreement

[City's Right]. The City's Right includes the right to inspect and photocopy same, and to retain

copies, outside of the.Design Professional's premises, of any and all Project related records with


appropriate safeguards, if such retention is deemed necessary by the City in i ts sole discretion.


This information shall be kept by the City in the strictest confidence allowed by law.

4.2.2 Audi t. The City's Right includes the right to examine any and all books,

records, documents and any other evidence of procedures and practices that the City determines

are necessary to discover and verify that the Design Professional or Subcontractor is in

compliance with all requi rements under this Agreement.

4.2.2.1 Cost Audi t. If there is a claim for additional compensation or for

Additional Services, the City's Right includes the right to examine books, records, documents,

and any and all other evidence and accounting procedures and practices that the City determines

are necessary to discover and verify all direct and indirect costs, of whatever nature, which are

claimed to have been incmred, or anticipated to be incurred.

4.2.2.2 Accounting Records. The Design Professional and all

Subcontractors shall maintain complete and accurate records in accordance with Generally

Accepted Accounting Practices in the industry. The Design Professional and Subcontractors shall

make avai lable to the City for review and audi t; all Project related accounting records and

documents, and any other financial data. Upon the City's request, the Design Professional and

Subcontractors shall submit exact duplicates of originals of all requested records to the City.

4.2.3 City's Right Binding on Subcontractors. The Design Professional shall

include the City's Right as described in Section 4.2, in any and all of thei r subcontracts, and shall

ensure that these sections are binding upon all Subcontractors.

4.2.4 Compliance Required before Medi ati on or Li ti gati on. A condition

precedent to proceeding with mandatory mediation and further l itigation provided for in Article

VII is the Design Professional's and Subcontractors full compliance with the provisions of this
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Section 4.2 within sixty days of the date on which the City mai led a written request to revi ew


and audi t compliance.

4.3 Insurance. The Design Professional shall not begin the Professional Services

under thi s Agreement until i t has: (a) obtained, and provided to the City, insurance certificates

and endorsements reflecting evidence of all insurance requi red in Article IV, Section 4.3.1;

however, the City reserves the right to request, and the Design Professional shall submit, copies

of any policy upon reasonable request by the City; (b) obtained City approval of each company

or companies as required by Article IV, Section 4.3.2; and (c) confirmed that all policies contain

the specific provisions required in Article IV, Section 4.3.4. Design Professional's li abi li ti es,


including but not limited to Design Professional 's indemnity obligations, under this Agreement, .

shall not be deemed limited in any way to the insurance coverage required herein. Except as

provided for under California law, all policies of insurance requi red hereunder must provide that

fhe City is enti tled to thi rty (30) days prior wri tten notice (10 days for cancellation due to non-

payment of premium) of cancellation or non-renewal of the policy or policies. Maintenance of

specified insurance coverage i s a material element of this Agreement and Design Professional's


failure to maintain or renew coverage or to provide evidence of renewal during the term of this

Agreement may be treated as a material breach of contract by the City.

Further, the Design Professional shall not modify any policy or endorsement thereto

which increases tbe Ci ty's exposure to loss for the duration of thi s Agreement.

4.3.1 Types of Insurance. At all times during the term of this Agreement, the

Design Professional shall maintain insurance coverage as follows:

4.3.1.1 Commercial General Li abi li ty. Commercial General Liabi li ty


(CGL) Insurance written on an ISO Occurrence form CG 00 01 07 98 or an equivalent form

providing coverage at least as broad which shall cover l iabil ity arising from any and all personal

injury or property damage in the amount of $1 million per occurrence and subject to an annual

aggregate of $2 million. There shall be no endorsement or modification of the CGL limiting the

scope of coverage for ei ther insured vs. insured claims or contractual l iabil ity. All defense costs

shall be outside the limi ts of the policy.


4.3.1.2 Commercial Automobile Li abi li ty. For all of the Design

Professional's automobiles including owned, hired and non-owned automobi les, the Design

Professional shall keep in full force and effect, automobile insurance wri tten on an ISO form CA

00 01 12 90 or a later version of this form or an equivalent form providing coverage at least as

broad for bodi ly injury and property damage for a combined single limit of $ 1 mill ion per

occunence . Insurance certificate shall reflect coverage for any automobi le (any auto).


4.3.1.3 Workers' Compensati on. For all of the Design Professional 's

employees who are subject to this Agreement and to the extent required by the applicable state or

federal law, the Design Professional shall keep in full force and effect, a Workers' Compensation

policy. That policy shall provide a minimum of $ 1 mill ion of employers' liabi li ty coverage, and

the Design Professional shall provide an endorsement that the insurer waives the right of


subrogation against the City and i ts respective elected officials, officers, employees, agents and

representatives.
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4.3.1.4 Architects & Engineers Professional Li abi li ty. For all of the


Design Professional's employees who are subject to this Agreement, the Design Professional

shall keep in full force and effect, Professional Liabil ity coverage for professional li abi li ty with a


limit of $1 million per claim and $2 million annual aggregate. The Design Professional shall

ensure both that: (1) the policy retroactive date is on or before the date of commencement of the


Project; and (2) the policy will be maintained in force for a period of three years after substantial

completion of the Project or termination of this Agreement whichever occurs last. The Design


Professional agrees that for the time period defined above, there will be no changes or

endorsements to the policy that increase the Ci ty's exposure to loss. AH defense costs shall be

outside the limits of the policy.


4.3.2 Deducti bles. All deductibles on any policy shall be the responsibi li ty of the


Design Professional and shall be disclosed to the City at the time the evidence of insurance is


provided.

4.3.3 Acceptabil ity of Insurers.

4.3.3.1 Except for the State Compensation Insurance Fund, all insurance

required by this Contract or in the Special General Conditions shall only be carried by insurance

companies with a rating of at least "A-, VI" by A.M. Best Company, that are authorized by the

California Insurance Commissioner to do business in the State of California, and that have been

approved by the City.


4.3.3.2 The City will accept insurance, provided by non-admitted,

"surplus lines" carriers only if the carrier is authorized to do business in the State of Cal ifornia

and is included on the List of Eligible Surplus Lines Insurers (LESLI list). All pol icies of

insurance carried by non-admitted carriers are subject to all of the requirements for policies of

insurance provided by admitted carriers described herein.

4.3.4 Requi red Endorsements. The following endorsements to the policies of

insurance are required to be provided to the City before any work is ini tiated under this

Agreement.

4.3.4.1 Commercial General Liabi li ty Insurance Endorsements


ADDITIONAL INSURED. To the fullest extent allowed by law including but not

l imited to California Insurance Code Section 11580.04, the policy or policies must be endorsed

to include as an Insured the City of San Diego and its respective elected officials, officers,

employees, agents and representatives with respect to liabi li ty arising out of (a) ongoing

operations performed by you or on your behalf, (b) your products, (c) your work, including but

not limited to your completed operations performed by you or on your behalf, or (d) premises

owned, leased, controlled or used by you.

PRIMARY AND NON-CONTRIBUTORY COVERAGE. The policy or policies must

be endorsed to provide that the insurance afforded by the Commercial General Liabil ity policy or

pol icies is primary to any insurance or self-insurance of the City of San Diego and its elected

officials, officers, employees, agents and representatives as respects operations of the Named

Insured. Any insurance maintained by the City of. San Diego and its elected officials, officers,
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employees, agents and representatives shall be in excess of Design Professional 's insurance and

shall not contribute to it.

4.3.4.2 Automobile Li abi li ty Insurance Endorsements


ADDITIONAL INSURED. To the fullest extent allowed by law including but not

l imited to California Insurance Code Section 11580.04, the policy or policies must be endorsed

to include as an Insured the City of San Diego and its respective elected officials, officers,

employees, agents and representatives with respect to liabil ity arising out of automobile owned,

leased, hired or bonowed by or on behalf of the Design Professional.

4.3.4.3 Worker's Compensati on and Employer's Li abi li ty Insurance


Endorsements


WAIVER OF SUBROGATION. The Worker's Compensation policy or pol icies must

be endorsed to provide that the insurer will waive all rights of subrogation against the City and

its respective elected officials, officers, employees, agents and representatives for losses paid

under the terms of this policy or these policies which arise from work performed by the Named

Insured for the City.

4.3.5 Reservati on of Rights.The Ci ty reserves the right, from time to time, to


review the Design Professional 's insurance coverage, limi ts, deductible and self-insured

retentions to determine if they are acceptable to the Ci ty. The City will reimburse the Design

Professional for the cost of the additional premium for any coverage requested by the City in

excess of that requi red by this Agreement without overhead, profit, or any other markup.

4.3.6 Addi ti onal Insurance. The Design Professional may obtain addi tional


insurance not requi red by this Agreement.

4.3.7 Excess Insurance. All policies providing excess coverage to the City shall

follow the form of the primary poli cy or policies including but not limited to all endorsements.

4.4 Subcontractors. The Design Professional's hiring or retaining of any thi rd parties

[Subcontractors] to perform services related to the Project [Subcontractor Services] is subject to

prior approval by the Ci ty. The Design Professional shall list on the Subcontractor List (Exhibi t


D Attachment BB) all Subcontractors known to the Design Professional at the time this


Agreement is entered. If at any time after this Agreement is entered into the Design Professional

identifies a need for additional Subcontractor Services, the Design Professional shall give written

notice to the City of the need, at least forty-five days before entering into a contract for such

Subcontractor Services. The Design Professional's notice shall include a justification, a

description of the scope of work, and an estimate of all costs for the Subcontractor Services. The

Design Professional may request that the City reduce the forty-five day notice period. The City

agrees to consider such requests in good faith.

4.4.1 Subcontractor Contract. All contracts entered into between the Design

Professional and any Subcontractor shall contain the information as described in Sections 4.6,

4.7, 4.10.2, and 4.18, and shall also provide as follows:
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4.4.1.1 Each Subcontractor shall obtain insurance policies which shall be


kept in full force and effect during any and all work on this Project and for the duration of this

Agreement. Each Subcontractor shall obtain, and the Design Professional shall requi re the

Subcontractor to obtain, all policies described in Section 4.3.1 in the amounts required by the

City, which shall not be greater than the amounts requi red of the Design Professional.

4.4.1.2 The Design Professional is obligated to pay the Subcontractor, for

Design Professional and City-approved invoice amounts, out of amounts paid by the Ci ty to the

Design Professional, not later than fourteen working days from the Design Professional's receipt

of payment from the Ci ty. Nothing in this paragraph shall be construed to impai r the right of the


Design Professional and any Subcontractor to negoti ate fair and reasonable pricing and payment

provisions among themselves.

. 4.4.1.3 In the case of a deficiency in the performance of Subcontractor

Services, the Design Professional shall notify the Ci ty in wri ting of any withholding of payment

to the Subcontractor, specifying: (a) the amount withheld; (b) the specific cause under the terms

of the subcontract for wi thholding payment; (c) the connection between the cause for

withholding payment and the amount withheld; and (d) the remedial action the Subcontractor

must take in order to receive the amount withheld. Once the Subcontractor corrects the


deficiency, the Design Professional shall pay the Subcontractor the amount withheld wi thin


fourteen working days of the Design Professional's receipt of the City's next payment.

4.4.1.4 In any dispute between the Design Professional and

Subcontractor, the City shall not be made a party to any judicial or administrative proceeding to

resolve the dispute. The Design Professional agrees to defend and indemnify the City as


described in Article VI of thi s Agreement in any dispute between the Design Professional and

Subcontractor should the City be made a party to any judicial or administrative proceeding to

resolve the dispute in violation of this posi tion.


4.4.1.5 The Subcontractor is bound to the City's Equal Opportunity

Contracting Program covenants set forth in Article TV, Section 4.6 and Exhibit D of this ·


Agreement.

4.4.1.6 The City is an intended beneficiary of any work performed by the

Subcontractor for purposes of establi shing a duty of care between the Subcontractor and the Ci ty.


4.5 Contract Activity Report. The Design Professional shall submit statistical

information to the City as requested in-the City's Contract Activi ty Report (Exhibit D

Attachment CC). The stati stical information shall include the amount of subcontracting provided

by firms during the period covered by the Contract Activity Report. With the Contract Activi ty


Report, the Design Professional shall provide an invoice from each Subcontractor listed in the

report. The Design Professional agrees to issue payment to each fi rm listed in the Report within

fourteen working days of receiving payment from the City for Subcontractor Services as

described in Section 4.4.1.

4.6 Non-Di scriminati on Requi rements.

4.6.1 Compliance with the City's Equal Opportuni ty Contracti ng Program.

The Design Professional shall comply with the City's Equal Opportunity Contracting Program
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Design Professional Requirements (Exhibit D). The Design Professional shall not di scriminate


against any employee or applicant for employment on any basi s prohibi ted by law. The Design

Professional shall provide equal opportunity in all employment practices. The Design


Professional shall ensure that its Subcontractors comply with the City's Equal Opportunity

Contracting Program Design Professional Requi rements. Nothing in this Section shall be

interpreted to hold the Design Professional liable for any discriminatory practice of i ts


Subcontractors.

4.6.2 Non-Di scrimi nati on Ordi nance. The Design Professional shall not

discriminate on the basis of race, gender, rel igion, national origin, ethnicity, sexual orientation,


age, or disabi li ty in the sol icitation, selection, hi ring or treatment of Subcontractors, vendors or

suppliers. The Design Professional shall provide equal opportunity for Subcontractors to

participate in subcontracting opportunities. The Design Professional understands and agrees that

violation of this clause shall be considered a material breach of the contract and may result in

contract termination, debarment, or other sanctions. This language shall be in contracts between

the Design Professional and any Subcontractors, vendors and suppl iers.

4.6.3 Compliance Investi gati ons. Upon the City's request, the Design


Professional agrees to provide to the City, within sixty calendar days, a truthful and complete l ist

of the names of all Subcontractors, vendors, and suppliers that the Design Professional has used

in the past five years on any of i ts contracts that were undertaken within San Diego County,

including the total dollar amount paid by the Design Professional for each subcontract or supply

contract. The Design Professional further agrees to fully cooperate in any investigation


conducted by the City pursuant to the City's Nondiscrimination in Contracting Ordinance (San

Diego Municipal Code sections 22.3501-22.3517) The Design Professional understands and

agrees that violation of this clause shall be considered a material breach of the contract and may

result in remedies being ordered against the Design Professional up to and including contract

termination, debarment, and other sanctions for violation of the provisions of the


Nondiscrimination in Contracting Ordinance. The Design Professional further understands and

agrees that the procedures, remedies and sanctions provided for in the Nondiscrimination


Ordinance apply only to violations of said Nondiscrimination Ordinance.

4.7 Drug-Free Workplace. The Design Professional agrees to comply with the City's

Drug-Free Workplace requirements set forth in Council Policy 100-17, adopted by San Diego

Resolution R-277952 and incorporated into this Agreement by this reference. The Design

Professional shall certify to the Ci ty that it will provide a drug-free workplace by submitting a

Design Professional Certification for a Drug-Free Workplace form (Exhibit E).

4.7.1 Design Professi onal's Notice to Employees. The Design Professional

shall publish a statement notifying employees that the unlawful manufacture, distribution,


dispensation, possession, or use of a controlled substance is prohibi ted in the work place, and

specifying the actions that will be taken against employees for violations of the prohibition.

4.7.2 Drug-Free Awareness Program. The Design Professional shall establ ish

a drug-free awareness program to inform employees about: (1) the dangers of drug abuse in the

work place; (2) the policy of maintaining a drug-free work place; (3) avai lable drug counsel ing,

rehabil itation, and employee assi stance programs; (4) the penalti es that may be imposed upon

employees for drug abuse violations.
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4.7.3 Posting the Statement. In addi tion to Section 4.7.1 above, the Design

Professional shall post the drug-free poli cy in a prominent place.

4.7.4 Subcontractor's Agreements. The Design Professional further certifies

that each contract for Subcontractor Services for this Project shall contain language that binds the


Subcontractor to comply with the provisions of Arti cle IV, Section.4.7 of this Agreement, as

required by Sections 2.A.(1) through (3) of Council Policy 100-17. Design Professionals and

Subcontractors shall be individually responsible for thei r own drug-free work place program.

4.8 Title 24/Americans with Di sabi li ti es Act Requi rements. Design Professional

has sole responsibi li ty for ensuring that ali Project plans and other design services comply with


ali accessibil ity requirements under Title 24 of the California Code of Regulations, known as the


California Building Code (Ti tle 24), and under the Americans with Disabil ities Act Accessibi li ty


Guidel ines (ADAAG) in effect at the time the designs are submitted to the City for review.

When a conflict exists between Ti tle 24 and ADAAG, the most restrictive requi rement shall be


followed by Design Professional (i .e., that which provides the most access). Design Professional

warrants and certifies that any and all plans and specifications prepared for the City in


accordance with this agreement shall meet all requi rements under Title 24 and ADAAG. Design

Professional understands that whi le the City will be reviewing Design Professional 's designs for

compliance in specific and certain areas under Title 24 and ADAAG prior to acceptance of

Design Professional's designs, Design Professional understands and agrees that the City's access

review process and its acceptance of Design Professional 's designs in no way limi ts the Design

Professional 's obligations under thi s agreement to prepare designs that comply with all

requirements under Ti tle 24 and ADAAG.

4.9 Product Endorsement. The Design Professional acknowledges and agrees to

comply with the provisions of City of San Diego Administrative Regulation 95.65, concerning


product endorsement. Any advertisement identifying or referring to the City as the user of a


product or service requi res the prior wri tten approval of the City.

4.10 Confl ict of Interest. The Design Professional is subject to all federal, state and

local conflict of interest laws, regulations, and policies applicable to public contracts and

procurement practices, including but not limi ted to California Government Code sections 1090,


et seq. and 81000, et. seq., and the City of San Diego Ethics Ordinance, codified in the San

Diego Municipal Code at sections 27.3501 to 27.3595.

4.10.1 If, in performing the Professional Services set forth in this Agreement, any

member of the Design Professional 's organization makes, or participates in, a "governmental

deci sion" as described in Title 2, section 18701(a)(2) of the California Code of Regulations, or


performs the same or substantially all the same duties for the City that would otherwise be

performed by a City employee holding a posi tion specified in the department's conflict of interest

code, the individual shall be subject to a conflict of interest code requiring the completion of one


or more statements of economic interests disclosing the individual 's relevant financial interests. .

The determination as to whether any individual members of the Design Professional 's

organization must make disclosures of relevant financial interests is set forth in the

Determination Form (Exhibit F).

4.10.1.1 If a determination is made that certain individuals must disclose

relevant financial interests, the statements of economic interests shall be made on Fair Pol itical

Design Long Form As Needed Agreement - 12 - 05-30-08




000621

Practices Commission Form 700 and filed with the City Clerk. The individual shall fi le a Form

700 (Assuming Office Statement) within thirty calendar days of the City's determination that the

individuals are subject to a conflict of interest code. Each year thereafter, the individuals shall

also fi le a Form 700 (Annual Statement) on or before April 1, disclosing any financial interests

held during the previous calendar year for which the individual was subject to a conflict of

interest code. A Form 700 (Leaving Office Statement) shall also be fi led when the individual


discontinues services under this Agreement.

4.10.1.2 If the City requi res an individual member of the Design

Professional 's organization to fi le a statement of economic interests as a result of the


Professional Services performed, the individual shall be considered a "Ci ty Official" subject to

the provisions of the City of San Diego Ethics Ordinance, including the prohibi tion against

lobbying the City for one year following the termination of this Agreement.

4.10.2 The Design Professional shall establ ish and make known to i ts employees

and agents appropriate safeguards to prohibi t employees from using thei r posi tions for a purpose

that i s, or that gives the appearance of being, motivated by the desi re for private gain for

themselves or others, particularly those with whom they have family, business, or other


relationships.


4.10.3 The Design Professional and its Subcontractors having subcontracts

amounting to 1% or more of the value of the Professional Services agreed'to under this

Agreement are precluded from participating in design services on behalf of the contractor,

construction management, and any other construction services related in any way to these

Professional Services without the prior written consent of the City.

4.10.4 The Design Professional's personnel employed on the Project shall not

accept gratuities or any other favors from any Subcontractors or potential Subcontractors. The

Design Professional.shall not recommend or specify any product, supplier, or contractor with

whom the Design Professional has a direct or indirect financial or organizational interest or

relationship that would violate conflict of interest laws, regulations, or policies.

4.10.5 If the Design Professional violates any conflict of interest law or any of

the provisions in this Section 4.10, the violation shall be grounds for immediate termination of

this Agreement. Further, the violation subjects the Design Professional to liabi li ty to the City for

attorney's fees and all damages sustained as a result of the violation.


4.11 Mandatory Assi stance. If a third party dispute or li tigation, or both, arises out of,

or relates in any way to the Professional Services provided under thi s Agreement, upon the City's

request, the Design Professional, its agents, officers, and employees agree to assist in resolving

the dispute or li tigation. The Design Professional's assistance includes, but is not limited to,

providing professional consultations, attending mediations, arbitrations, depositions, trials or any


event related to the dispute resolution and/or li ti gation.


4.12 Compensati on for Mandatory Assi stance. The Ci ty will compensate the Design


Professional for fees incurred for providing Mandatory Assistance as Addi tional Services under

Section 3.3. If, however, the fees incurred for the Mandatory Assistance are determined, through

resolution of the third party dispute or li tigation, or both, to be attributable in whole, or in part, to


the acts or omissions of the Design Professional, its agents, officers, and employees, the Design
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Professional shall reimburse the City. The City is then enti tled to reimbursement of all fees paid

to the Design Professional, i ts agents, officers, and employees for Mandatory Assistance.

4.13 Attorney Fees related to Mandatory Assi stance. In providing the Ci ty with

dispute or li tigation assistance, the Design Professional or its agents, officers, and employees

may incur expenses and/or costs. The Design Professional agrees that any attorney fees it may

incur as a result of assistance provided under Section 4.11 are not reimbursable. The Parties

agree this provision does not in any way affect their rights to seek attorney fees under Article

VIII, Section 8.8 of this Agreement.

4.14 Energy Conservation Speci fi cati ons. Technological advances in energy

conservation devices such as Lighting and Heating, Ventilation, and Air Conditioning (HVAC),

enable additional energy savings over that required by the State of California's Energy Efficiency

Standards (Ti tle 24, Part 6 of the California Code of Regulations). The Design Professional shall

model the energy performance of the bui lding using an acceptable computer model such as

Energy Pro, EQuest, DOE-2, Power DOE, HAP 3.22, etc. and present the summary data to the


Ci ty at or prior to 100 percent design. This analysis should include life cycle cost analysis

showing recovery of construction costs through operation and maintenance costs (e.g., electrici ty


iand gas savings.) The Design Professional shall prepare a cost savings matrix that lists each

device being considered and one, three, five and ten-year Project savings. The comparison shall

include, but not be limited to, the following equipment; Lighting, HVAC, Water Heating, and

Motors.

The Design Professional shall contact the SDG&E New Construction Program at

(858) 636-5725 or the San Diego Regional Energy Office at (619) 595-5634 to integrate them

into the design process to ensure maximum energy performance and access to technical


resources. Design Professional shall endeavor to obtain from SDG&E a UTIL-1 (Util ity

Incentive Worksheet) to estimate energy savings and incentives avai lable based on the design

team energy modeling.

4.15 Noti fi cation of Increased Constructi on Cost. If, at any time prior to the City's

approval of the final plans and specifications, the Design Professional anticipates that the total


construction cost will exceed the estimated construction budget, the Design Professional shall

immediately notify the City in wri ting. This wri tten notification shall include an i temized cost

estimate and a list of recommended revisions which the Design Professional believes will bring

the construction cost to within the estimated construction budget. The City may ei ther: (1)

approve an increase in the amount authorized for construction; or (2) delineate a project which

may be constructed for the budget amount; or (3) any combination of (1) and (2).

4.16 Sustainable Building Policy. The Project design and construction shall comply

with City Counci l Green Building Policy 900-14 (Exhibit G). All new or significantly remodeled

Ci ty faci li ties shall be designed and constructed to achieve at a minimum the Leadership in

Energy and Environmental Design (LEED) "Silver" Level Certi fication.


4.17 Design-Build Competi ti on Eli gi bi li ty. Any architectural firms, engineering


fi rms, Design Professionals, or individuals retained by the City to assist the City with developing

criteria or preparing the preliminary design or the request for proposals for a Design-Bui ld


competition shall not be eligible to participate with any Design-Build Entity in that Design-Bui ld


competition. Additionally, the City may determine in its sole discretion that a Subcontractor
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hired to assist with a Design-Bui ld competition, regardless of whether the Subcontractor was

hired by the City or hired by an architectural firm, engineering fi rm. Design Professional, or

individual retained by the Ci ty, has a competi tive advantage and as such is inel igible to

participate in that Design-Build competi tion.


4.18 Storm Water Management Discharge Control. Unless specifically removed

from the Scope of Work (Exhibit A), the Design Professional shall comply with Section 43.03 of

the San Diego Municipal Code, Storm Water Management Discharge Control, and any and all

Best Management Practice guidel ines and pollution el imination requirements as may be


establ ished by the Enforcement Official. Further, the Design Professional shall prepare and

incorporate into the construction documents a Storm Water Pollution Prevention Plan (SWPPP)

to be implemented by the contractor during Project construction. Where applicable, the SWPPP

shall comply with both the California Regional Water Quality Control Board Statewide General

Construction Storm Water permi t and National Pollution Discharge Elimination System permit

requirements and any municipal regulations adopted pursuant to the permi ts.


4.19 ADA Certi fi cati on. The Consultant hereby certifies that i t agrees to comply with

the City's Americans With Disabil ities Act Compliance/City Contracts requi rements set forth in

Council Policy 100-04, adopted by San Diego Resolution R-282153 and incorporated into this

Agreement by this reference.

ARTICLE V

RESERVED


ARTICLE VI

INDEMNIFICATION


6.1 Indemni fi cati on. Other than in the performance of Design Professional services

which shall be solely as addressed in Section 6.2 below, to the fullest extent permi tted by law,

Design Professional shall defend (with legal counsel reasonably acceptable to the Ci ty),


indemnify and hold harmless the City and i ts officers, agents, departments, officials, and

employees [Indemnified Parties] from and against all claims, losses, costs, damages, injuries

(including, without limitation, injury to or death of an employee of Design Professional or its

Subcontractors), expense and liabil ity of every kind, nature and description (including, without

l imitation, incidental and consequential damages, court costs, attorney's fees, l itigation expenses

and fees of expert consultants or expert witnesses incurred in connection therewith and costs of


investigation) that arise out of, pertain to, or relate to, di rectly or indirectly, in whole or in part,

any services performed under thi s Agreement by the Design Professional, any Subcontractor,

anyone directly or indirectly employed by them, or anyone that they control. The Design

Professional 's duty to defend, indemnify, protect and hold harmless shall not include any claims

or liabi li ti es arising from the active negligence, sole negligence or willful misconduct of the

Indemnified Parties.

6.2 Design Professional Services Indemni fi cati on and Defense.
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6.2.1 Design Professional Services Indemni fi cati on. To the fullest extent

permitted by law (including, without l imitation, California Civil Code Section 2782.8), with

respect to the performance of Design Professional services, Design Professional shall indemnify

and hold harmless the Ci ty, its officers, or employees, from all claims, demands or liabi li ty that


arise out Of, pertain to or relate to the negligence, recklessness, or willful misconduct of Design

Professional or Design Professional 's officers or employees.

6.2.2 Design Professional Services Defense. Parties will work in good faith to

procure applicable insurance coverage for the cost of any defense arising from all claims,

demands or liabi li ty that arise out of, pertain to or relate to the negligence, recklessness, or

willful misconduct of Design Professional or Design Professional 's officers or employees.

6.3 Insurance. The provisions of thi s Arti cle are not limited by the requi rements of

Section 4.3 related to insurance.

6.4 Enforcement Costs . The Design Professional agrees to pay any and all costs the

City incurs enforcing the indemnity and defense provisions set forth in this Article.


ARTICLE VII

MEDIATION


7.1 Mandatory Non-bi ndi ng Medi ati on. With the exception of Sections 2.5-2.7 of

this Agreement, if a dispute arises out of, or relates to this Agreement, or the breach thereof, and

i f said dispute cannot be settled through normal contract negotiations, prior to the ini ti ation of

any li tigation, the Parties agree to attempt to. settle the dispute in an amicable manner, using

mandatory mediation under the Construction Industry Mediation Rules of the American


Arbitration Association (AAA) or any other neutral organization agreed upon before having


recourse in a court of law.


7.2 Mandatory Mediation Costs . The expenses of witnesses for ei ther side shall be

paid by the Party producing such wi tnesses. All other expenses of the mediation, including


required travel ing and other expenses of the mediator [Mediator], and the cost of any proofs or

expert advice produced at the direct request of the Mediator, shall be bome equally by the

Parties, unless they agree otherwise.

7.3 . Selection of Mediator. A single Mediator that is acceptable to both Parties shall

be used to mediate the dispute. The Mediator will be knowledgeable in construction aspects and

may be selected from lists furnished by the AAA or any other agreed upon Mediator. To ini ti ate


mediation, the ini tiating Party shall serve a Request for Mediation on the opposing Party. If the


Mediator is selected from a list provided by AAA, the initiating Party shall concurrently file with

AAA a "Request for Mediation" along with the appropriate fees, a list of three requested

Mediators marked in preference order, and a preference for avai lable dates.


7.3.1 If AAA is selected to coordinate the mediation, within ten working days

from the receipt of the ini tiating Party's Request for Mediation, the opposing Party shall fi le the

following: a list of preferred Mediators listed in preference order after striking any Mediators to
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which they have any factual objection, and a preference for avai lable dates. If the opposing Party

strikes all of initiating Party's preferred Mediators, opposing Party shall submit a list of three

prefened Mediators listed in preference order to ini ti ating Party and Administrator. Ini ti ating


Party shall file a li st of preferred Mediators listed in preference order, after striking any Mediator

to which they have any factual objection. This process shall continue unti l both sides have agreed

upon a Mediator.


7.3.2 The Administrator will appoint or the Parties shall agree upon the highest,

mutually preferred Mediator from the individual Parti es' lists who is avai lable to serve wi thin the

designated time frame.

7.3.3 If the Parties agree not to use AAA, then a Mediator, date and place for

the mediation shall be mutually agreed upon.

7.4 Conduct of Mediation Sessions. Mediation hearings will be conducted in an

informal manner and discovery wi ll not be allowed. All discussions, statements, or admissions


will be confidential to the Party's legal position. The Parties may agree to exchange any

information they deem necessary.

7.4.1 Both Parties must have an authorized representative attend the mediation.


Each representative must have the authori ty to recommend entering into a settlement. Either

Party may have attomey(s) or expert(s) present. Upon reasonable demand, either Party may

request and receive a list of wi tnesses and noti fication whether attomey(s) will be present .

7.4.2 Any agreements resulting from mediation shall be documented in wri ting.


All mediation results and documentation, by themselves, shall be "non-binding" and

inadmissible for any purpose in any legal proceeding, unless such admission is otherwise agreed

upon, in wri ting, by both Parti es. Mediators shall not be subject to any subpoena or li abi li ty and

their actions shall not be subject to discovery.

ARTICLE VIII

INTELLECTUAL PROPERTY RIGHTS


8.1 Work for Hi re. All original designs, plans, specifications, reports,

documentation, and other informational materials, whether written or readable by machine,


originated or prepared exclusively for the City pursuant to this Agreement (Del iverable

Materials) is "work for hire" under the United States Copyright law and shall become the sole

property of the City and shall be delivered to the Ci ty upon request. The Contractor, including its

employees, and independent Subcontractor(s), shall not assert any common law or statutory

patent, copyright, trademark, or any other intellectual proprietary right to the City to the

Deliverable Materials.

8.2. Rights in Data . All rights (including, but not limited to publication(s),

registration of copyright(s), and trademark(s)) in the Deliverable Materials, developed by the

Contractor, including its employees, agents, talent and independent Subcontractors pursuant to

thi s Agreement are the sole property of the Ci ty. The Design Professional, including its

Design Long Form As Needed Agreement - 17 - 05-30-08




0GG625

employees, agents, talent, and independent Subcontractor(s), may not use any such Product

mentioned in this article for purposes unrelated to Design Professional's work on behalf of the


City without prior wri tten consent of the City.

8.3 Intellectual Property Rights Assi gnment. Design Professional, its employees,

agents, talent, and independent Subcontractor(s) agree to promptly execute and deliver, upon

request by City or any of its successors or assigns at any time and without further compensation

of any kind, any power of attorney, assignment, application for copyright, patent, trademark or

other intellectual property right protection, or other papers or instruments which may be

necessary or desi rable to fully secure, perfect or otherwise protect to or for the City, its

successors and assigns, all right, ti tle and interest in and to the content of the Deliverable

Materials; and cooperate and assist in the prosecution of any action or opposi tion proceeding

involving said rights and any adjudication of the same.


8.4 Moral Rights Design Professional, its employees, agents, talent, and

independent Subcontractor(s) hereby irrevocably and forever waives, and agrees never to assert,

any Moral Rights in or to the Deliverable Materials which Design Professional, its employees,

"agents, talent, and independent Subcontractor(s), may now have or which may accrue to Design

Professional, i ts employees, agents, talent, and independent Subcontractor(s)' benefi t under U.S.

or foreign copyright laws and any and all other residual rights and benefi ts which arise under any

other applicable law now in force or hereafter enacted. The term "Moral Rights" shall mean any

and ail rights of paterni ty or integri ty of the and the right to object to any modification,

translation or use of said content, and any similar rights existing under judicial or statutory law


of any country in the world or under any treaty, regardless of whether or not such right i s


denominated or referred to as a moral right.

8.5 Subcontracti ng. In the event that Design Professional util izes a Subcontractor(s)

for any portion of the Work that is in whole or in part of the specified Deliverable(s) to the City, .

the agreement between Design Professional and the Subcontractor [Subcontractor Agreement]

shall include a statement that identifies that the Deliverable/Work product as a "work-for hire" as

defined in the Act and that all intellectual property rights in the Deliverable/Work product,

whether arising in copyright, trademark, service mark or other belongs to and shall vest solely

with the City. Further, the Subcontractor Agreement shall require that the Subcontractor, if

necessary, shall grant, transfer, sell and assign, free of charge, exclusively to the City, all titles,

rights and interests in and to said Work/Deliverable, including all copyrights and other

intellectual property rights. City shall have the right to review any Subcontractor agreement for

compliance with this provision.


8.6 Publi cati on Design. Professional,may not publi sh or reproduce any Deliverable

Materials, for purposes unrelated to Design Professional's work on behalf of the City without

prior written consent of the City.

8.7 Intellectual Property Warranty and Indemni fi cati on. Design Professional

represents and warrants that any materials or deliverables, including all Deliverable Materials,

provided under this contract are either original, not encumbered and do not infringe upon the

copyright, trademark, patent or other intellectual property rights of any third party, or are in the

public domain. If Deliverable Materials provided hereunder become the subject of a claim, suit

or allegation of copyright, trademark or patent infringement, Ci ty shall have the right, in its sole

discretion, to require Design Professional to produce, at Design Professional 's own expense, new

Design Long Form As Needed Agreement - 18 - 05-30-08




U0G627


non-infringing materials, del iverables or Works as a means of remedying any claim of

infringement in addi tion to any other remedy avai lable to the City under law or equi ty. Design


Professional further agrees to indemnify and hold harmless the City, i ts officers, employees and

agents from and against any and all claims, actions, costs, judgments or damages of any type

alleging or threatening that any materi als, del iverables, supplies, equipment, services or Works

provided under this contract infringe the copyright, trademark, patent or other intellectual


property or proprietary rights of any thi rd party (Third Party Claims of Infringement). If a Third

Party Claim of Infringement is threatened or made before Design Professional receives payment

under thi s contract, Ci ty shall be enti tled, upon wri tten noti ce to Design Professional, to withhold

some or all of such payment.

8.8 Enforcement Costs . The Design Professional agrees to pay any and all costs the

Ci ty incurs enforcing the indemnity and defense provisions set forth in Article 8, including but

not limi ted to, attorney's fees.

ARTICLE IX

MISCELLANEOUS


9.1 Notices. In all cases where wri tten noti ce is requi red under this Agreement,

service shall be deemed sufficient i f the notice i s deposited in the Uni ted States mai l, postage

paid. Proper notice shall be effective on the date it is mai led, unless provided otherwise in this

Agreement. For the purpose of thi s Agreement, unless otherwise agreed in wri ting, noti ce to the

Ci ty shall be addressed to:

Bill Pearce

Associate Engineer - Civil

Ci ty of San Diego Water Department

600 B Street, Sui te 600


San Diego, CA 92101

and notice to the Design Professional shall be addressed to:

R. Shane Trussell, Ph.D, P.E.


Trussell Technologies Inc.

6540 Lusk Boulevard, Suite C175

San Diego, CA 92121

9.2 Headi ngs. All article headings are for convenience only and shall not affect the

interpretation of this Agreement.

9.3 Non-Assi gnment. The Design Professional shall not assign the obligations under

this Agreement, whether by express assignment or by sale of the company, nor any monies due

or to become due, wi thout the Ci ty's prior wri tten approval. Any assignment in violation of this


paragraph shall constitute a Default and is grounds for immediate termination of thi s Agreement,

at the sole discretion of the Ci ty. In no event shall any putati ve assignment create a contractual

relationship between the City and any putative assignee.
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9.4 Independent Contractors. The Design Professional and any Subcontractors

employed by the Design Professional shall be independent contractors and not agents of the City.

Any provisions of thi s Agreement that may appear to give the Gity any right to direct the Design

Professional concerning the detai ls of performing the Professional Services, or to exercise any

control over such performance, shall mean only that the Design Professional shall follow the

direction of the City concerning the end results of the performance.

9.5 Design Professional and Subcontractor Pri nci pals for Professional Servi ces.

It is understood that this Agreement is for unique Professional Services. Retention of the Design

Professional's Professional Services is based on the particular professional experti se of the

following members of the Design Professional's organization: Dr. R. Shane Trussell, Dr. R.

Rhodes Trussell [Project Team], Accordingly, performance of Professional Services on the

Project may not be delegated to other members of the Design Professional's organization or to


Subcontractors wi thout the prior wri tten consent of the City. It is mutually agreed that the

members of the Project Team are the principal persons responsible for delivery of all


Professional Services and may not be removed from the Project without the City's prior written

approval. Removal of any member of the Project Team without notice and approval by the City

vide may be considered a default of the terms and conditions of this Agreement by the Design

Professional. In the event any member of the Project Team becomes unavai lable for any reason,

the City must be consulted as to any replacement. If the City does not approve of a proposed


replacement, the Ci ty may terminate this Agreement pursuant to section 2.6 of this Agreement.

Further, the City reserves the right, after consultation with the Design Professional, to require

any of the Design Professional's employees or agents to be removed from the Project.

9.6 Addi ti onal Design Professionals or Contractors. The City reserves the right to

employ, at i ts own expense, such additional Design Professionals or contractors as the City

deems necessary to perform work or to provide the Professional Services on the Project.

9.7 Employment of City  Staff. This Agreement may be uni laterally and immediately


terminated by the City, at i ts sole discretion, i f the Design Professional employs an individual


who, within the last twelve months immediately preceding such employment did, in the


individual 's capacity as an officer or employee of the City, participate in, negotiate wi th, or

otherwise have an influence on the recommendation made to the City Counci l or Mayor in

connection with the selection of the Design Professional.

9.8 Covenants and Condi ti ons. All provisions of this Agreement expressed as either

covenants or conditions on the part of the City or the Design Professional, shall be deemed to be


both covenants and condi tions.


9.9 Compliance with Controll ing Law. The Design Professional shall comply with

all laws, ordinances, regulations, and policies of the federal, state, and local governments

applicable to this Agreement, including California Labor Code section 1720 relating to the

payment of prevai ling wages during the design and preconstruction phases of a project, including


inspection and land surveying work . In addi tion, the Design Professional shall comply

immediately with all directives issued by the City or i ts authorized representatives under

authori ty of any laws, statutes, ordinances, rules, or regulations. The laws of the State of


California shall govern and control the terms and conditions of this Agreement.
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9.10 Juri sdi cti on and Attorney Fees. The jurisdiction and applicable laws for any suit

or proceeding concerning thi s Agreement, the interpretation or application of any of its terms, or

any related disputes shall be in accordance with the laws of the State of California. The

prevail ing Party in any. such sui t or proceeding shall be enti tled to a reasonable award of attorney

fees in addition to any other award made in such sui t or proceeding.


9.11 Successors in Interest. This Agreement and all rights and obligations created by

this Agreement shall be in force and effect whether or not any Parties to the Agreement have

been succeeded by another enti ty, and all rights and obligations created by this Agreement shall

be vested and binding on any Party's successor in interest.

9.12 Integrati on. This Agreement and the Exhibits and references incorporated into

this Agreement fully express all understandings of the Parties concerning the matters covered in

this Agreement. No change, alteration, amendment, or modification of the terms or conditions of

this Agreement, and no verbal understanding of the Parties, thei r officers, agents, or employees

shall be valid unless made in the form of a wri tten change agreed to in wri ting by both Parti es.

All prior negotiations and agreements are merged into thi s Agreement.

9.13 Counterparts. This Agreement may be executed in counterparts, which when

taken together shall constitute a single signed original as though all Parties had executed the

" & «· "

9.14 No Waiver. No failure of ei ther the City or the Design Professional to insi st upon

the strict performance by the other of any covenant, term or condition of this Agreement, nor any

fai lure to exercise any right or remedy consequent upon a breach of any covenant, term, or

condition of this Agreement, shall constitute a waiver of any such breach of such covenant, term

or condi tion. No waiver of any breach shall affect or alter thi s Agreement, and each and every

covenant, condition, and term hereof shall continue in full force and effect to any existing or

subsequent breach.

9.15 Severabi li ty. The unenforceabi li ty, inval idity, or i llegali ty of any provi sion of

this Agreement shall not render any other provision of thi s Agreement unenforceable, inval id, or

il legal.

9.16 Muni ci pal Powers . Nothing contained in this Agreement shall be construed as a


l imitation upon the powers of the City as a chartered ci ty of the State of Cal ifornia.

9.17 · Drafting Ambigui ti es. The Parties agree that they are aware that they have the

right to be advised by counsel with respect to the negotiations, terms and conditions of this

Agreement, and the decision of whether or not to seek advice of counsel with respect to this

Agreement is a decision which is the sole responsibi li ty of each Party. This Agreement shall not

be construed in favor of or against ei ther Party by reason of the extent to which each Party

participated in the drafting of the Agreement.

9.18 Confl icts Between Terms. If an apparent confl ict or inconsistency exists between

the main body of thi s Agreement and the Exhibi ts, the main body of thi s Agreement shall

control. If a conflict exists between an applicable federal, state, or local law, rule, regulation,


order, or code and this Agreement, the law, rule, regulation, order, or code shall control. Varying

degrees of stringency among the main body of thi s Agreement, the Exhibi ts, and laws, rules,
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regulations, orders, or codes are not deemed confl icts, and the most stringent requirement shall

control. Each Party shall notify the other immediately upon the identi fication of any apparent

conflict or inconsistency concerning this Agreement.

9.19 Design Professional Evaluati on. City will evaluate Design Professional 's

performance of Professional Services on the Project using the Consultant Evaluation Form

(Exhibit H).

9.20 Exhibits Incorporated. All Exhibits referenced in this Agreement are

incorporated into the Agreement by thi s reference.

9.21 Survival of Obligations. All representations, indemnifications, warranties and

guarantees made in, required by or given in accordance with this Agreement, as well as all

continuing obligations indicated in thi s Agreement, shall survive, completion and acceptance of


the Professional Services and termination or completion of the Agreement.

9.22 Vendor Regi strati on. All consultants wishing to conduct business with the City


of San Diego, or those intending to compete for City contracts, must submit a completed Vendor

Registration Form (Exhibit I) to the City of San Di ego's Purchasing & Contracting Department.

This form must be received by the Ci ty prior to competing for or being awarded any contracts.


The remainder of this page has been intentionally left blank.
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IN WITNESS WHEREOF, this Agreement is executed by the City of San Diego, acting


by and through i ts Mayor, pursuant to Resolution No. , authorizing such

execution, and by the Design Professional.

Dated this day of 

2008..

THE CITY OF SAN DIEGO

Mayor or Designee

By.

I HEREBY CERTIFY I can legally bind Trussell Technologies and that I have read all of


this Agreement, this Z Z day of A^ 4 OS 1" , 2008.

By. 

^ 12hrkk TZVJM

Dr. R. Rhodes Trussell

President

Dr. K. Shane Trussell

Vice President

I HEREBY APPROVE the form and legali ty of the foregoing Agreement this

day of , 2008.


MICHAEL J. AGUIRRE, City Attorney

By.

Raymond C. Palmucci

Deputy City Attorney
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EXHIBIT A

Research of Water Treatment Equi pment


Scope of Services

The City of San Diego operates the Aqua 2030 Research Center at the site of the former San

Pasqual Water Reclamation Plant. The purpose of the research center is to evaluate water qual ity,

cost and energy consumption of water treatment technologies that can help the City of San Diego

reach its long range water resources goals.

Consultant shall provide the City with services related to research of water treatment equipment


and processes for potable water, surface water, groundwater, reclaimed water, and sea water.

Task Orders will be issued as projects/grants are identi fied. Consultant shall provide services in

accordance with the scopes of work and costs specified within Task Orders authorized by the

City of San Diego. The following tasks are typical of. the services to be performed; however,

other tasks may be authorized during the performance of the Agreement. The City of San Diego

reserves the right to modify or substitute related tasks as necessary.

While the current focus of this work is on membrane technology and ultraviolet light (UV), work

could also include biological and innovative processes for the various feed waters listed. A new

focus wi ll be on technolo

o

i es that lead to a reduction in greenhouse gas (GHG) emissions.


Services shall include, but not be limited to:

· Assist City with the acquisition of outside funding from granting agencies and with grant

administration.


· Review and consultation on both solici ted and unsolici ted water supply enhancement

proposals.

· Testing and integrity moni toring of membrane systems such as reverse osmosi s, ultra-

fil tration, micro-fi ltration, and nano-fil tration for the purpose of demonstrating performance

wi th various feed waters.

· UV system disinfection efficacy testing and regulatory compliance certification studies.

· Virus and parasi te seeding challenge tests

· Evaluate and test emerging water treatment technologies that could potentially lead to a

reduction in GHG emissions.


· Assistance with equipment installation and operation, data collection and analysis.

· Preparation of reports including presentation of data and an assessment of the appl icabil ity of

the equipment to use in City water treatment faci li ties.
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· Communication with a variety of individuals, including but not l imited to City treatment

plant staff, equipment manufacturers, and City office engineering staff

· Hydrogeologica! investigation and analyses related to fate and transport of contaminants and

recharge flows.

Invoi ci ng/Progress Reports


Progress reports shall be submitted with each invoice. The reports shall detai l; 1) work

performed during the period covered by the invoice; 2) the percentage of each task completed

(versus planned percentage completed); 3) work planned for the next invoice period; 4) problems

identified, solved, and/or unresolved; 5) an explanation of any deviations from schedule and a

description of what actions will be taken to ensure that the project shall be completed as

scheduled; and 6) a cost breakdown by cost category for each task showing the amount of funds

expended for the invoicing period, cumulative total of funds expended per task to date and the

amount of funds remaining per task (spreadsheet format).

Progress reports that do not comply with the requirements detailed herein shall be returned to

consultant and the related invoice will be withheld from payment until a properly completed

progress report is submitted and approved by City. Progress reports shall follow the format

provided by City Project Manager. Failure to submit progress reports may result in the

termination of this Agreement.
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TASK ORDER AUTHORIZATION FOR

PROFESSIONAL SERVICES [TASK ORDER]


EXHIBIT B


Consultant:


Agreement:


Task Order No.: Date:

Pursuant to the Terms and Condi tions of the Agreement referenced above, and incorporated into this Task Order, Consul tant

hereby agrees to perform the Professional Services described below. The Consul tant shall furnish all necessary facil ities.

materials, and professional, technical, and supporting personnel required by this Task Order.

Part A Scope of Services

Professional Services rendered under this Task Order shall be performed in accordance with the Agreement. The Scope of


Services shall be as set forth in Exhibit A of the Agreement and as more fully set forth below. If necessary, the Scope of


Services may be more fi i lly described on one or more separate sheets and attached to this Task Order..

CIP No. 

Org. No. 

Job Order No.


PartB Task Order Compensati on


City shall pay Consul tant for the Professional Services required by this Task Order in accordance with Article III of the

Agreement. The not to exceed costs for the Scope of Services for this Task Order is 5 ·

Par tC Personnel Commi tment


The Scope of services shall be performed by Consultant's personnel in the number and classifications required by City.

PartD Time Sequence

All Professional Services to be performed under this Task Order shall be completed by 

Scope of Services.


and as set forth in the


City of San Diego Consultant


Recommended For 

Approval : 

Finance Analyst


I hereby acknowledge receipt and acceptance of this

Task Order for:

Recommended For

Approval :

Contract Special ist

By:

Approved By: 

Name(Type):

Name (Type)


Title:

Date:

Title;

Date:
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COMPENSATION SCHEDULE


I. Professional Services Fee

City and Consultant agree that the Professional Services Fee to be paid to Consultant shall not

exceed the Contract Amount shown in the schedule below.

II. Schedule

The Contract Amount for this Agreement is $3,000,000. Task Orders shall be issued for the

services described in Exhibi t A in lesser amounts not to cumulatively exceed thi s total Contract

Amount.

FEE SCHEDULE


I. Labor Rates

A. Labor bi lling rates shall be Consultant's and Subconsultant's burdened rates for job

classifications listed in Schedule C-l .

B. Consultant represents that all indirect/overhead costs included in the bil l ing rates are the

most recently audited actual rates.


C. Any overtime must be pre-approved in wri ting by the Water Department Project Manager.

D. Additional labor classifications may be added, subject to negotiation, and as authorized by an


approved Task Order issued under the terms and conditions of thi s Agreement.

II . Other Direct Costs

A. Other Direct Costs (ODCs) are Consultant's actual costs for items negotiated and listed as

ODC's on a Task Order Authorization. See Schedule C-2.

B. Consultant's markup on ODC's is 3% of actual cost.

C. ODC Billing Rate equals ODC plus markup.

III . Subconsultant Costs

A. Subconsultant Costs are actual costs paid to Subconsultants by Consultant. ·

B. Consultant's mark up on Subconsultant Costs is 7% of actual costs. Subconsultant's markup

on ODC's cannot exceed 3% of actual cost. Consultant's markup on Subconsultant's markup

is not allowed.

C. Consultant bi lling rate equals subconsultant cost plus markup,

Exhibit C Page 1 of 4
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IV. Economic Price Adjustment


A. Consultant may request an adjustment to the labor bill ing rates in this Agreement a minimum


of twelve months after the effective date of the Agreement. Any such request must include

supporting data, in a form satisfactory to City, subject to audit. Any adjustments to labor

rates shall not exceed the percent change in the Bureau of Labor Statistics (BLS) Consumer

Price Index (CPI) for the previous twelve months, and any other cei li ng caps stated

elsewhere in thi s Agreement.

Should a request for adjustment be made after a twelve-month period, any subsequent

request will not be considered prior to the end of the twelve-month adjustment period

previously granted. Under no circumstances will an adjustment to rates be made

retroactively.

The formula for calculating the CPI adjusted allowable rate i s:


1 + 

Current CPI - Previous CPI ̂ 


Previous CPI


x Previous Rate =  Current Rate


ueti ni ti ons:


CPI: The All Urban Consumers (CPI-U), Los Angeles-Riverside-Orange CO, CA, All

Items, shall be used.


Current CPI; The CPI-U as of the twelfth month after the effective date of thi s Agreement,

or the NTP, whichever occurs later. When a request for rate adjustment is made after a

twelve month period, the CPI-U as of the month of the request will be used. For subsequent

price adjustments, the CPI-U as of the twelfth month after the prior adjustment, shall be used.

Previous CPI: The CPI-U as of the effective date of this Agreement, or the NTP, whichever

occurs later. For subsequent price adjustments, the prior Current CPI, shall be used.

Previous Rate: The Agreement labor rate in effect during the previous twelve months .

Current Rate: The adjusted Agreement labor rate effective for the next twelve months .

B. Consultant shall incorporate the provisions of this Section IV., Economic Price Adjustment,

in all contracts entered into between Consultant and Subconsultant (i.e. Any adjustments to

Subconsultant Bill ing Rates shall be subject to this Section IV).
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SCHEDULE C-l

LABOR RATES

Con su l t a n t 

Trusse l l Technolog i es In c . 

L a b o r Bi l l i ng Ra t e s

Classi fication


Senior Company Officer 

Principal Engineer II 

Principal Engineer I 

Supervising Engineer III 

Supervising Engineer II 

Supervising Engineer I 

Senior Engineer II 

Senior Engineer I 

Engineer II 

Engineer I 

Associate Engineer II 

Associate Engineer I 

Assistant Engineer II 

Assistant Engineer I 

Office Manager 

Office Assistant 

Hourly

Rate

$250

$212

$200

$184

$159

$155

$145

$122

$115

$106

$95

$90

$85

$80

$90

$64

Subcon su l t an t Hourly

Caro l lo Eng i n ee r s 

R a t e

L a b o r Bi l l i ng Rates

Classification


Senior Process Special ist 

Senior Professional 

Lead Project Professional 

Project Professional 

Professional 

Assistant Professional 

Senior Technician 

Technician 

Document Processing/Clerical 

$250

$234

$213

$197

$165

$134.

$142

$100

$90

Subcon su l t an t 

W i l d e rmu t h Env i r o nmen t a l I n c .

L a b o r Bi l l i ng Ra t e s

Classification


Principal Engineer/Scienti st 

Associate Engineer/Scienti st 

Senior Engineer/Scienti st 

Staff Engineer/Scienti st 

Database Manager 

Engineering Technician 

Field Technician · *- . ' . ,. 

Office Administrator 

Hourly

Rate

$215

$200

$160

$150

$195

$105

$85

., $110
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SCHEDULE C-2

OTHER DIRECT COSTS - MILEAGE


Consu l t an t / S ubcon su l t an t

O t h e r Di rect Costs (ODCs )

Consul tant's proposal in response to a Task Order request shall itemize and separately price each

ODC required to perform the Task Order Scope of Services. Only those ODC's specifical ly

identified and authorized on a Task Order Authorization are allowable. If requested by City,

Consultant shall provide supporting documentation substantiating the proposed price(s). Costs

associated with any equipment, cell phones, and other costs which are included in Consul tant's

overhead rate(s) shall not be charged to the City as a separately priced ODC under this Agreement .

Receipts for all ODCs shall accompany Consul tant's invoice for payment.

Airfare: Advance coach reservations.

Per diem: Breakfast $10, lunch $15, dinner $25. Excludes tax and gratuity (15% maximum) which

will be reimbursed.

Lodging: At cost.


Car rental: Economy class, at cost.

Reproduction: $0.10 per sheet.,

Consultant/Subconsultant


Mileage

Mileage reimbursement rate is 58.5 cents per mile for business miles driven, or current IRS rate .

Mileage log identifying "To" and "From" locations, and "Start" and "End" odometer readings is

required, and shall accompany Consul tant's invoice for payment. Markups are not allowed on

mileage.

— End of Fee Schedule —
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EQUAL OPPORTUNITY CONTRACTING PROGRAM (EOCP)

CONTRACTOR REQUIREMENTS


TABLE OF CONTENTS


I. City's Equal Opportuni ty Commi tment 1

II. Nondi scrimi nati on in Contracti ng Ordi nance 1

III . Equal Employment Opportuni ty 2

IV. Equal Opportuni ty Contracti ng.... 4

V. Demonstrated Commi tment to Equal Opportuni ty 5

VI. List of Subconsultants .6

VII . Defini ti ons 6

VIII. Certi fi cati on 7

IX. List of Attachments 7

I. City's Equal Opportuni ty Commi tment. The City of San Diego (City) is strongly

committed to equal opportunity for employees and subconsultants of professional

service consultants doing business with the City. The City encourages its consultants to

share this commitment. Prime consultants are encouraged to take positive steps to

diversify and expand their subconsultant solici tation base and to offer consulting

opportunities to all el igible subconsultants.

II . Nondi scrimi nati on in Contracti ng Ordi nance. All consultants and professional

service providers doing business with the City, and their subconsultants, must comply

with requirements of the City's Nondiscrimination in Contracting Ordinance, San

, Diego Municipal Code Sections 22.3501 through 22.3517.


A. Proposal Documents to include Disclosure of Discrimination Complaints. As part

of its bid or proposal, Proposer shall provide to the City a list of all instances within


the past ten (10) years where a complaint was filed or pending against Proposer in a


legal or administrative proceeding alleging that Proposer discriminated against its

employees, subconsultants, vendors, or suppliers, and a description of the status or

resolution of that complaint, including any remedial action taken.

B. Contract Language. The following language shall be included in contracts for City

projects between the consultant and any subconsultants, vendors, and suppl iers:

Consultant shall not discriminate on the basi s of race,


gender, rel igion, national origin, ethnici ty, sexual

orientation, age, or disabi li ty in the solici tation,


selection, hi ring, or treatment of subcontractors,

vendors, or suppl iers. Consultant shall provide equal
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opportuni ty for subconsultants to participate in

subconsulting opportuni ti es. Consultant understands

and agrees that violation of this clause shall be

considered, a material breach of the contract and may

result in contract termination, debarment, or other

sanctions.

C. Compliance Investigations. Upon the City's request. Consultant agrees to

provide to the City, within sixty (60) calendar days, a truthful and complete l ist

of the names of all Subconsultants, vendors, and suppliers that Consultant has

used in the past five (5) years on any of its contracts that were -undertaken

within San Diego County, including the total dollar amount paid by Consultant

for each subcontract or supply contract. Consultant further agrees to fully

cooperate in any investigation conducted by the City pursuant to the City's

Nondiscrimination in Contracting Ordinance, Municipal Code Sections

22.3501 through 22.3517. Consultant understands and agrees that violation of

this clause shall be considered a material breach of the contract and may result

in remedies being ordered against the Consultant up to and including contract

termination, debarment and other sanctions for violation of the provi sions of the


Nondiscrimination in Contracting Ordinance. Consultant further understands

and agrees that the procedures, remedies and sanctions provided for in the

Nondiscrimination in Contracting Ordinance apply only to violations of the

Ordinance.

III . Equal Employment Opportuni ty. Consultants shall comply wi th requi rements of San

Diego Ordinance No. 18173, Section 22.2701 through 22.2707, Equal Employment

Opportunity Outreach Program. Consultants shall submit a Work Force Report or an

Equal Employment Opportunity (EEO) Plan to the Program Manager of the City of San

Diego Equal Opportunity Contracting Program (EOCP) for approval.

A. Work Force Report. If a Work Force Report (Attachment AA) is submitted,

and an EOCP staff Work Force Analysi s determines there are under

representation when compared to County Labor Force Avai labi li ty data,

Consultant will be required to submit an Equal Employment Opportunity Plan. .

B. Equal Employment Opportunity Plan. If an Equal Employment Opportunity

Plan is submitted, it must include at least the following assurances that:

1. The Consultant will maintain a working envi ronment free of

discrimination, harassment, intimidation and coercion at all sites and in

all facil ities at which the Consultant's employees are assigned to work;

2. A responsible official is designated to monitor all employment related

activity to ensure the Consultant's EEO Policy is being carried out and

to submit reports relating to EEO provisions;



UuG645

3. Consultant disseminates and reviews its EEO Policy with all employees

at least once a year, posts the policy statement and EEO posters on all

company bulletin boards and job si tes, and documents every

dissemination review and posting with a written record to identify the

time, place, employees present, subject matter, and di sposi ti on of

meetings;

4. The Consultant reviews, at least annually, all supervisor's adherence to

and performance under the EEO Policy and maintains written

documentation of these reviews;

5. The Consultant discusses its EEO Policy Statement with subconsultants

with whom it anticipates doing business, includes the EEO Policy

Statement in its subcontracts, and provides such documentation to the

City upon request;

6. The Consultant documents and maintains a record of all bid solici tations


and outreach efforts to and from subconsultants, consultant associations


and other business associations;


7. The Consultant disseminates its EEO Policy externally through various

media, including the media of people of color and women, in

advertisements to recrui t, maintains files documenting these efforts, and

provides copies of these advertisements to the City upon request;

8. The Consultant disseminates its EEO Policy to union and community

organizations;


9. The Consultant provides immediate written notification to the City when

any union referral process has impeded the Consultant's efforts to

maintain its EEO Pol icy;

10. The Consultant maintains a current list of recruitment sources, including


those outreaching to people of color and women, and provides written

noti fication of employment opportunities to these recruitment sources

with a record of the organizations' responses;

11. The Consultant maintains a current file of names, addresses and phone

numbers of each walk-in appl icant, including people of color and

women, and referrals from unions, recruitment sources, or community

organizations with a description of the employment action taken;

12. The Consultant encourages all present employees, including people of

color and women employees, to recrui t others;

13. The Consultant maintains all employment selection process information


wi th records of all tests and other selection cri teria;
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14. The Consultant develops and maintains documentation for on-the-job

training opportunities and/or participates in training programs for all of

i ts employees, including people of color and women, and establi shes


apprenticeship, trainee, and upgrade programs relevant to the

Consultant's employment needs;

15. The Consultant conducts, at least annually, an inventory and evaluation

of all employees for promotional opportuni ti es and encourages all

employees to seek and prepare appropriately for such opportuni ti es;


16. The Consultant ensures the company's working envi ronment and

activities are non-segregated except for providing separate or single-user

toilets and necessary changing facil ities to assure privacy between the

sexes;

17. The Consultant establ ishes and documents pol icies and procedures to

ensure job classi fications, work assignments, promotional tests,

recruitment and other personnel practices do not have a discriminatory


effect; and

18. The Consultant is encouraged to participate in voluntary associations,


which assist in fulfi lling one or more of its non-discrimination


obl igations. The efforts of a consultant association,

consultant/community professional association, foundation or other

similar group of which the Consultant is a member will be considered as

being part of fulfi lling these obligations, provided the Consultant

actively participates.


IV. . . Equal Opportuni ty Contracti ng. Prime consultants are encouraged to take posi tive


steps to diversify and expand their subconsultant solici tation base and to offer

contracting opportuni ties to all eligible subconsultants. To support i ts Equal

Opportuni ty Contracting commitment, the City has established a voluntary

subconsultant parti ci pati on level

A. Subconsultant Participation Level

1. Projects valued at $25,000 or more have a voluntary Subconsultant

Participation Level goal of 15%. Goals are achieved by contracting with

any combination of Minori ty Business Enterprise (MBE), Women

Business Enterprise (WBE), Disadvantaged Business Enterprise (DBE),"

Disabled Veteran Business Enterprise (DVBE) or Other Business

Enterprise (OBE) level.

2. While attainment of the 15% Subconsultant Participation Level goal is

strictly voluntary, the City encourages diversity in your outreach and

selection efforts. Historical data indicates that of the overall 15% goal,


25% to 30% Disadvantaged Business Enterprise (DBE) and 1% to 3%

Disabled Veteran Business Enterprise (DVBE) participation is
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attainable. The remaining percentages may be allocated to Other

Business Enterprises (OBE). Participation levels may be used as a

tiebreaker in cases of an overall tie between two or more firms.

B. Contract Activity Reports. To permit monitoring of the successful Consultant's


commitment to achieving compliance, Contract Activity Reports (Attachment

BB) reflecting work performed by subconsultants shall be submitted quarterly

for any work covered under an executed contract.

V. Demonstrated Commi tment to Equal Opportuni ty. The City seeks to foster a

business climate of inclusion and to eliminate barriers to inclusion.


A. Proposers are required to submit the following information with their proposals:

1. Outreach Efforts. Description of Proposer's outreach efforts undertaken

on this project to make subconsulting opportuni ti es avai lable to all

interested and quali fied firms.

2. Past Participation Levels. Listing of Proposer's subconsultant

participation levels achieved on all private and public projects within the

past three (3) years. Include name of project, type of project, value of

project, subconsultant firm's name, percentage of subconsultant firm's

participation, and identi fication of subconsultant firm's ownership as a

certified Small Business, Disadvantaged Business Enterprise, Disabled

Veteran Business Enterprise, or Other Business Enterprise.

3. Equal Opportunity Employment. Listing of Proposer's strategies to

recruit, hire, train and'promote a diverse workforce. These efforts will

be considered in conjunction with Proposer's Workforce Report as

compared to the County's Labor Force Avai labi li ty.


4. Communi ty Activi ti es. Listing of Proposer's current communi ty


activities such as membership and participation in local organizations,


associations, scholarship programs, mentoring, apprenti ceships,


internships, community projects, charitable contributions and similar

endeavors.

B. Consultant selection panels will consider and evaluate the Proposer's

demonstrated commitment to equal opportunity including the following factors:

1. Outreach Efforts. Proposer's outreach efforts undertaken and

will ingness to make meaningful subconsulting opportunities available to

all interested and qual ified firms on this project.

2. Past Participation Levels. Proposer's subconsultant parti cipation levels

achieved on all private, and publ ic projects within the past three (3)

years.
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3. Equal Opportunity Employment. Proposer's use of productive strategies

to successfully attain a diverse workforce as compared to the County's

Labor Force Avai labi li ty.


4. Community Activi ti es. Proposer's current community acti vi ti es.

VI. List of Subconsultants. Consultants are required to submit a Subconsultant List with

their proposal.

A. Subconsultants List. The Subconsultant List (Attachment BB) shall indicate the

Name and Address, Scope of Work, Percent of Total Proposed Contract

Amount, Dollar Amount of Proposed Subcontract, Certi fication Status and

Where Certified for each proposed subconsultant.

1. Subconsultants must be named on the Subconsultants List if they receive

more than one-half of one percent (0.5%) of the Prime Consultant's fee.

B. Commitment Letters. Proposer shall also submit subconsultant Commitment

Letters on subconsultant's letterhead, no more than one page each, from all

proposed subconsultants to acknowledge their commitment to the team, scope

of work, and percent of participation in the project.

VII . Defini ti ons. Certified "Mi nori ty Business Enterpri se" (MBE) means a business

which is at least fifty-one percent (51%) owned by African Americans, American

Indians, Asians, Fil ipinos, and/or Latinos and whose management and daily operation

is controlled by one or more members of the identified ethnic groups. In the case of a

publicly-owned business, at least fifty-one percent {51%) of the stock must be owned

by, and the business operated by, one or more members of the identified ethnic groups.

Certified "Women Business Enterpri se" (WBE) means a business which is at least

fifty-one percent (51%) owned by one or more women and whose management and

daily operation is controlled by the qual ifying party(ies). In the case of a publ icly-

owned business, at least fifty-one percent (51%) of the stock must be owned by, and the


business operated by, one or more women.

Certified "Di sadvantaged Business Enterpri se" (DBE) means a business which is at

least fifty-one percent (51%) owned and operated by one or more socially and

economically disadvantaged individuals and whose management and daily operation is

controlled by the qual ifying party(ies). In the case of a publicly-owned business, at

least fifty-one percent (51%) of the stock must be owned by, and the business operated

by, socially and economically disadvantaged individuals.


Certified "Disabled Veteran Business Enterpri se" (DVBE) means a business which

is at least fifty-one percent (51%) owned by one or more veterans with a service related

disabil ity and whose management and daily operation is controlled by the qual ifying

party(ies).

"Other Business Enterpri se" (OBE) means any business which does not otherwise

qualify as Minori ty, Woman, Disadvantaged or Disabled Veteran Business Enterprise.
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VIII . Certi fi cati on.

A. The City of San Diego is a signatory to a Memorandum of Understanding


(MOU) with the California Department of Transportation (CALTRANS), and therefore

has adopted a policy regarding certification of MBE/WBE/DBE/DVBE fi rms. As a

result of the MOU, an MBE, WBE or DBE is certified as such by any of the following

methods:

1. Current certification by the City of San Diego as MBE, WBE, or DBE;

2. Current certi fication by the State of California Department of

Transportation (CALTRANS) as MBE, WBE or DBE;


3. Current MBE, WBE or DBE certification from any parti cipating agency

in the statewide certified pool of firms known as CALCERT.

B. DVBE certi fication is received from the State of Cali fornia's Department of

General Services, Office of Small and Minority Business (916) 322-5060.

IX. List of Attachments.

AA - Work Force Report

BB - Subconsultants List

CC ~ Contract Activity Report




City of San Diego


EQUAL OPPORTUNITY CONTRACTING (EOC)


1200 Third Avenue · Suite 200 · San Diego, CA 92101


Phone: (619) 236-6000 · Fax: (619) 235-5209


WORK FORCE REPORT


ADMINISTRATIVE


The objective of the Equal Employment Opportuni ty Outreach Program, Sm Diego Municipal Code Sections 22.3501 through 22.3517,


is to ensure that contractors doing business with die City, or receiving funds from the City, do not engage in unlawful discriminatory


employment practices prohibi ted by State and Federal law. Such employment practices include, but are not limi ted to unlawful

discrimination in the following: employment, promotion or upgrading, demotion or transfer, recrui tment or recrui tment advertising, layoff

or termination, rate of pay or other fonuJs of compensation, and selection for training, including apprenticeship. Contractors are required to

provide a con^leted WorkForce Report (WFR).


CONTRACTOR IDENTIFICATION


Type of Contractor: 

Name of Company: _ 

AKA/DBA; NA

D Construction D Vendor/Suppl ier 

IS Consultant D Grant Recipient 

TRTffiSffl J,TRCHNQLQGIES, INC.


D Financial Institution 

· Insurance Company 

Q Lessee/Lessor

· Other


Address (Corporate Headquarters, where appl icable): 232 N, )>ke Avemie

f

 Suite 3p0


City Paaadgna . County Los Angeles State CA 

Zip 91101

Telephone Number (626) 486-0560 J AX Number: <62ri> 486-0571

u t . Kiiones i russei i r f t . .

Address(cs), phone and fax number(s) of company facili ties located in San Diego County (if different from above):

Address: 6540 Lusk Boulevard, Suite C175 '

City San Diegn .County San Diego 

State_QA_ 

Zip_521ZI

Telephone Number: (858^458-10^0 

J AX Number r626 1 4S6-0571


Type of Business: Engineering Service 

Type of License: State nf California-Small Riisinftss/DVBE Services

The Company has appointed: N/A

as its Equal Employment Opportunity Officer (EEOO). The EEOO has been given authori ty to establish, disseminate, and enforce equal

employment and affinnative action policies of this company. The EEOO may be contacted at;

Address: .

Telephone Number: ( X 

JFAX Number: ( )_

tSS One San Diego County (or Most Local County) Work Force - Mandatory


D Branch Work Force *

D Managing Office Work Force

Check the box above that applies to this WFR

*Submit a separate WorkForceReportfor al lparti ci pati ng branches. Combine WFRs ifmore than one branch per county.

I, the undersigned representative of Trussell Technologies. Inc.


(Firm Name)


San Diego 

Cal ifornia 

hereby certify that information provided

(County) 

herein i s true and correct This document was executed on this 

(State)

—3 

, day of. 

April 

.2008

r S (Authnri

? obe/+ SEmn-fc. T^ ^ 55^ < (


(Authorized Signature) 

(PrintAuthorized Signature)

C / V I//,-,,./, Cn.-.*~ O~"-I-J /™., s\n/s\4i




wo 

ORT - NAME OF FIRM: Tmssel l T^hnolngi es Tnr. 

DATE: Apri l3.2nns


0FnCE(S) or BRANCH^ ) : San Diego 

COUNTY: .SmiPifigfL

INSTRUCTIONS: For each occupational category, indicate number of males and females in every ethnic group. Total columns in row


provided. Sum of all totals should be equal to your total work force. Include al l those employed by your company on ei ther a foi l or part-

time basis. The following groups are to be included in ethnic categories listed in columns below:


(1) Black, African-American 

(2) Hispanic, Latino, Mexican-American, Puerto Rican 

(3) Asian, Pacific Islander 

(4) American Indian, Eskimo


(5) Fi lipino


(6) White, Caucasian

(7) Other ethnici ty; not falling into other groups

OCCUPATIONAL CATEGORY


Management & Financial

Professional

A&E, Science, Computer


Technical

Sales

AHm i n i f i * r« t i i » CIMMW*

Services

Crafts

Operative Workers

Transportation

Laborers*

11 

,

1 

H I 

i 

i 

1 1 H 

i 

1 

i

i

1 1

"Construcuoo laborers and other field employees are not to be included oo this page

Totals Each Column

i r

1

1 

i : i

· 

i 

·

1 J 2

i

i

Grand Total AU'Employees


Non-Profit Organizations Only:

Board of Directors

Volunteers

Artists

'

P n r * WA- f t - C n * r * * . O a r \ s v i / r a w f \ a / n / t \
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CITY OF SAN DIEGO WORK FORCE REPORT-ADMINISTRATIVE


HISTORY


The Work Force Report (WFR) is the document that

allows the City of San Diego to analyze the work

forces of all firms wishing to do business with the

City. We are able to compare the fi rm's work force

data to County Labor Force Avai labi li ty (CLFA) data

derived from the Uni ted States Census. CLFA data is

a compilation of lists of occupations and includes, the

percentage of each ethnicity we track (Black,

Hi spanic, Asian, American Indian, Fil ipino) for each

occupation. Currently, our CLFA data is taken from

the 2000 Census. In order to compare one fi rm to


another, it is important that the data we receive from

the consultant firm is accurate and organized in the

manner that allows for thi s fair compari son.


WORK FORCE & BRANCH WORK FORCE REPORTS


When submitting a WFR, especially if the WFR is

for a speci fic project or activi ty, we would like to


have information about the fi rm's work force that is

actually participating in the project or activi ty. That


is, if the project is in San Diego and the work force is

from San Diego, we want a San Diego County Work

Force Report. By the same token, if the project is in

San Diego, but the work force is from another

county, such as Orange or Riverside County, we want


a Work Force Report from that county.

2

 For example,

if participation in a San Diego project is by work


forces from San Diego County, Los Angeles County

and Sacramento County, we will ask for separate

Work Force Reports representing the work forces of

your fi rm from each of the three counti es.

1,2

 On the

other hand, if the project will be accompli shed


completely outside of San Diego, we ask for a Work

Force Report from the county or counties where the

work wi ll be accompli shed.


MANAGING OFFICE WORK FORCE

Equal Opportunity Contracting may occasionally ask

for a Managing Office Work Force (MOWF) Report.

This may occur in an instance where the firm

involved is a large national or international firm but

the San Diego or other local work force is very small .

In this case, we may ask for both a local and a

MOWF Report.

1,3

 In another case, when work is done

only by the Managing Office, only the MOWF

Report may be necessary.

3

TYPES OF WORK FORCE REPORTS:

Please note, throughout the preceding text of this

page, the superscript numbers one , two & three .

These numbers coincide with the types of work force

report requi red in the example. See below:

1

 One San Diego County (or Most Local County)

Work Force - Mandatory in most cases

, Branch Work Force *


3

 Managing Office Work Force

^Submit a separate Work Force Reportfor all participating

branches. Combine WFRs ifmore than one branchper county


Exhi bi t: Work Force Report Job categori es


Refer to this table when completi ng your fi rm's


Work Force Report form(s).


Management & Financial


Advertising, Marketing, Promotions, Public Relations, and

Sales Managers

Business Operations Specialists


Financial Specialists


Operations Specialties Managers

Other Management Occupations

Top Executives

Professional

Art and Design Workers


Counselors, Social Workers, and Other Community and


Social Service Specialists


Entertainers and Performers, Sports and Related Workers


Health Diagnosing and Treating Practi tioners


Lawyers, Judges, and Related Workers

Librarians, Curators, and Archivists


Life Scientists

Guide to Work Force Report 

04/26/2007
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Media and Communication Workers

Other Teachers and Instructors

Postsecondary Teachers

Primary, Secondary, and Special Education School

Teachers

Rel igious Workers

Social Scientists and Related Workers

Archi tecture & Engi neeri ng, Science, Computer


Architects, Surveyors, and Cartographers

Computer Special ists

Engineers

Mathematical Science Occupations

Physical Scientists


Techni cal


Drafters, Engineering, and Mapping Technicians


Health Technologists and-Technicians

Life, Physical, and Social Science Technicians


Media and Communication Equipment Workers

Sales

Other Sales and Related Workers

Sales Representatives, Services

Sales Representatives, Wholesale and Manufacturing

Supervisors. Sales Workers

Admini strati ve Support


Financial Clerks

Information and Record Clerks

Legal Support Workers

Material Recording, Scheduling, Dispatching, and

Distributing Workers

Other Education, Training, and Library Occupations

Other Office and Administrative Support Workers

Secretaries and Administrative Assistants

Supervisors, Office and Administrative Support Workers

Services

Building Cleaning and Pest Control Workers

Cooks and Food Preparation Workers

Entertainment Attendants and Related Workers

Fire Fighting and Prevention Workers

First-Line Supervisors/Managers, Protective Service

Workers

Food and Beverage Serving Workers

Funeral Service Workers

Law Enforcement Workers

Nursing, Psychiatric, and Home Health Aides

Occupational and Physical Therapist Assistants and Aides

Other Food Preparation and Serving Related Workers.

Other Healthcare Support Occupations

Other Personal Care and Service Workers

Other Protective Service Workers

Personal Appearance Workers

Supervisors, Food Preparation and Serving Workers

Supervisors, Personal Care and Service Workers

Transportation, Tourism, and Lodging Attendants

Crafts

Construction Trades Workers

Electrical and Electronic Equipment Mechanics, Instal lers,

and Repairers

Extraction Workers

Material Moving Workers

Other Construction and Related Workers

Other Installation, Maintenance, and Repair Occupations

Plant and System Operators

Supervisors of Installation, Maintenance, and Repair

Workers

Supervisors, Construction and Extraction Workers

Vehicle and Mobile Equipment Mechanics, Installers, and

Repairers

Woodworkers

Operative Workers


Assemblers and Fabricators

Communications Equipment Operators

Food Processing Workers

Metal Workers and Plasti c Workers

Motor Vehicle Operators

Other Production Occupations

Printing Workers

Supervisors, Production Workers

Texti le, Apparel, and Furnishings Workers

Transportati on


Air Transportation Workers

Other Transportation Workers

Rail Transportation Workers

Supervisors, Transportation and Material Moving Workers

Water Transportation Workers

Laborers


Agricultural Workers

Animal Care and Service Workers

Fishing and Hunting Workers

Forest, Conservation, and Logging Workers

Grounds Maintenance Workers

Helpers," Construction Trades

Supervisors, Building and Grounds Cleaning and

Maintenance Workers

Supervisors, Farming, Fishing, and Forestry Workers

Guide to Work Force Report 04/26/2007
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SUBCONSULTANTS LIST

INFORMATION REGARDING SUBCONSULTANTS PARTICIPATION:


Subconsultant's List shall include name and complete address of all Subconsultants who will recei ve more than


one half of one percent (0.5%) of the Prime Consultant's fee.

Proposer shall also submit subconsultant commitment letters on subconsultant's letterhead, no more than one


page each, from subconsultants listed below to acknowledge their commitment to the team, scope of work, and


percent of participation in the project

Subconsultants shall be used for scope of work listed. No changes to this Subconsultants List wi ll be allowed

without prior wri tten City approval.

Lakota Engineered Systems, LLC


13685 Stowe Drive

Poway, CA 92064


Carollo Engineers, P.C.


5575 Ruffin Road Suite 200


San Diego, CA 92123


Wildermuth Environmental Inc.


23692 Birtcher Drive


Lake Forest, CA 92630


*

J

·

Provide all


equipment


fabrication


and control


system


support


Assist with

all aspects of


the project


Hydrogeolo-

gical

investigation


and fate and

transport

, analyses

·

15%


40%

5%

- · · 

0.45

Million


1.2

Million


0.15

Mill ion

i, ';· .,.!

.

MBE 

NA

OBE

CALTRANS

NA

Coalition of

Southern


California


Public

Agencies


Equal OpportunityContracting [05/02J 

Attachment BB
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* For information only. As appropriate, Proposer shall identify Subconsultants as:

Certified Minori ty Business Enterprise MBE

Certified Woman Business Enterprise WBE

Certified Disadvantaged Business Enterprise DBE

Certified Disabled Veteran Business Enterprise DVBE

Other Business Enteipri se OBE

** For information only. As appropriate. Proposer shall indicate i f Subconsultant i s certi fied by:

Ci ty of San Diego CITY

State of Cali fornia Department of Transportation CALTRANS

Equal Opportunity Contracting [05/02] " Attachment BB
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Lakota 

Eat 1987

I I »» .

« «

Engineered Systems, LLC


ANALYSISj  ̂. - DESIGN J ̂  FABfllCATION


2.April-20p8


· Mr. R; Shane Trussell . , .

Trussieli Technologies,-Inc

.6540 Lusk Boulevard' · · · ·.

"suite.cirsi .' ; , : : · · : · . - . ,

San.Diegp,-California 92121 .-''

, ReferenGfe: Company Commitment Regarding Sah O i d̂ City Research Projecfe


Dear-Mr..TnJs6 1̂l:_ ; ':?.

Lakota Engineered Systems, LLC submits the following document to confirm our oommilment to

support your firm as needed regarding San Diego City Research Projects.


We anticipate our participation io include equipment and control syistemdesign and fabrication

.support. FUrtherrTiOre; we anticipate our psfrUcipation involvementtp equal apprpxiriiateiy 15% of


yet.to be defined prpjiects. ',

 J

 ''


1. Legeil Name: ,. .Lakota Engineered Systems, LLC


2. Legal Address: 13685 Stowe Drive, Pdway,Ca,lrfomia 92064

3. One bifieealnoted address ~

4. Company established in 1987

. 5. Company:1s Idbated. in Poway and has a City of Poway Business License

6.- Contact person fisted


Lakota Engineered


\ < : . · ·

: F l o  ̂ : · · . , · : · · ; · · ··

;SteHdin0,VVa.rric)r

 :

·PrinclparEnginefer


Tefephbne: 358 7̂48-3980


> 13685 STOWE DR IVER POWAY.CAMF'ORNiA 92064- f TEL 858.748.3980 <



Engineers...Working Wonders With Water

1

"
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March 17,2008

Trussell Technologies, Inc.

6540 Lusk Boulevard, Sui te CI 75

San Diego, CA 92121

Attenti on: Dr. R-Shane Trussell, Ph.D., P.E.


Subject: Commitment Letter for the City of San Diego Water Department

, As'Needed Water Treatment-Research Consultant


Dear Dr. Trussell :

Thi s commitment letter confirms that Carollo Engineers has agreed to provide research consulting


services as a subconsultant to Trussell Technologies, Inc. for the Ci ty of San Diego Water Department's


As-Needed Water Treatment Research Consultant contract. We understand chat our participation level

will vary based on the scopes of work released under individual task orders, but that our percent

participation in the overall project cost will be approximately 40 percent.

Sincerely,

CAROLLO ENGINEERS, P.C.

Gil F. Cro^s, Ph.D.

Partner

GFGalh,




WILDERMUTH


rv O C O »

UU

t i 6 5 S ^^  ̂ ENVIRONMENTAL INC.

April 2, 2008


Trussell Technologies


Attention: Dr. Shane Trussell, PE, PhD


6540 Lusk Boulevard, Suite C175

San Diego, CA 92121


Subject: Commitment to the Trussell Technologies Team - City of San Diego As-Needed


Water Treatment Research Consultant Request for Proposals


Dear Dr. Trussell:


The intent of this letter is to acknowledge our commitment to the team, scope of work, and percent of


participation in the project. Wildermuth Environmental, Lie (WEI) is pleased to acknowledge our

commitment to your team for the City of San Diego As-Needed Water Treatment Research project as a


sub-consultant


WEI is committed to the project team as for work relative to item 2.10 of the Scope of Services. This

scope includes "hydroiogical investigation and analyses related to fate and transport of contaminants of


rechargeflows."This work is estimated to be up tofi vepercent of the total contract.


WEI is recognized as a Small Business Enterprise (SBE) through the Coalition of Southern California

Public Agencies. The City of San Diego recognizes this SBE certification,


I will serve as the as the Project Manager and Dr. Wenbin Wang will serve as the Project Engineer. Our


complete resumes are located on our web site at:

http://www.wildermuthenvironmental.coni/about/team.php


We appreciate the opportunity to serve the City of San Diego on this important and timely project. Please


call me if you have any questions or need further assistance.


Veiy truly yours,

Wildermuth Environmentaljnc .

Mark J. Wildermuth, PE


President and CEO

23892 Blrtchar Drive, Lake Forest, CA 92630 Tet 949.4203030 Fax 949.420.4040 www.wUdermuthBnvIronmentalcom


http://www.wildermuthenvironmental.coni/about/team.php
http://www.wUdermuthBnvIronmentalcom
http://www.wildermuthenvironmental.coni/about/team.php
http://www.wUdermuthBnvIronmentalcom
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ATTACHMENT CC o

CONTRACT ACTIVITY REPORT ££

Consultants are requi red by contract to report subcontractor activity in this format. Reports shall be submitted via the Project Manager to t o

the Equal Opportunity Contracting Program (EOCP) no later than thirty (30) days after the close of each quarter.

PROJECT: 

CONTRACT AMOUNT: 

PRIME CONTRACTOR:.

INVOICE PERIOD: DATE:


Include Additional Services Not-To-Exceed Amount

Subcontractor


Indicate MBE, WBE,

DBE, DVBE or OBE

Current Peri od Paid to Date 

Ori gi nal Commi tment


Dollar 

Amount 

%of 

Contract 

Dollar 

Amount 

%of 

Contract 

Dollar 

Amount 

%of


Contract


Prime Contractor Total:

Contract Total:

- ·

Completed by_


EOC Requirements - Attachments (rev. 08/04) 

I of I Attachment CC
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EXHIBIT E

CONSULTANT CERTIFICATION FOR A DRUG-FREE WORKPLACE


PROJECT TITLE: As-Needed Water Treatment Research Consultant


I hereby certify that I am famil iar with the requi rement of San Diego City Council Pol icy

No. 100-17 regarding Drug-Free Workplace as outlined in the request for proposals, and

that:

Trussell Technologies. Inc.

. Name under which business is conducted


has in place a drug-free workplace program that complies with said policy. I further

certify that each subcontract agreement for this project contains language which indicates


the Subconsultants agreement to abide by the provisions of Section 4.9.1 subdivisions A

through C of the policy as outl ined.

Signed:

Printed Name: R. Shane Trussell_


Title: Vice President

Date: June 9, 2008
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EXHIBIT F

DETERMINATION FORM

CONFLICT OF INTEREST CODE:

DETERMINATION OF APPLICABILITY TO CONSULTANT

Name of Consultant & Company:

Consultant Duties:

Shane Trussell and Rhodes Trussell; Trussell Technologies, 6540

Lusk Boulevard, Sui te C175, San Diego, CA 92121

H084284; Water Treatment Research Consulting Services; 5 year


duration

Disclosure determination:


_X Consultant will not be "making a government deci sion" or "serving in a staff

capacity" as defined in Sections A and B attached. No disclosure required.

Consultant will be "making a government deci sion" or "serving in a staff capacity'

5

as defined in Sections A and B attached. Consultant is required to fi le a Statement of Economic Interests

wi th the Ci ty Clerk of the City of San Diego in a timely manner as requi red by law.


Disclosure required to the broadest level.

Disclosure requi red to a limited extent:

Will iam Pearce 

[Date]

*Forward a copy of this form to the Consultant to notify them of the determination.


*Forward a copy of this form to the City Clerk's office to go on fi le for reporting purposes.
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DETERMINATION FORM

ATTACHMENT TO DETERMINATION FORM - DEFINITION OF "CONSULTANT"


A "consultant" i s an individual who, pursuant to a contract with a state or local government agency:


(A) Makes a governmental decision whether to:

1. Approve a rate, rule or regulation;


2. Adopt or enforce a law;


3. Issue, deny, suspend, or revoke any permi t, l icense,

appl ication, certificate, approval, order, or similar authorization or enti tlement;


4. Authori ze the City to enter into, modify, or renew a contract


provided i t i s the type of contract that requi res City approval;

5. Grant Ci ty approval to a contract that requi res Ci ty approval


and to which the Ci ty is a party, or to the speci fi cations for

such a contract;

6. Grant City approval to a plan, design, report, study, or simi lar


item;

7. Adopt, or grant Ci ty approval of, pol icies, standards, or

guidel ines for the Ci ty, or for any subdivi sion thereof: or


(B) Serves in a staff capacity wi th the Ci ty and in that capacity participates in

making a governmental decision as defined in Regulation 18702.2 or

performs the same or substanti ally all the same duti es for the City that

would otherwise be performed by an individual holding a position specified


in the Ci ty's Confl ict of Interest Code.

An individual "serves in a staff capacity" i f he or she performs substantially all the same

tasks that normally would be performed by staff member of a governmental entity. In most cases, indivi duals


who work on only one project or a limi ted range of projects for an agency are not considered to be working in a


"staff capaci ty." The length of the individual 's service to the agency is relevant Also, the tasks over the

relevant period of time must be substanti ally the same as a position that i s or should be specified in the

City's confl ict of interest code.

An individual "participates in making a governmental deci si on" i f he or she: (1) negoti ates, wi thout substantive


review, with a governmental enti ty or private person regarding the decision; or (2) advises or makes


recommendations to the decision-maker, by conducting research or an investigation, preparing or presenting a

report, analysis or opinion which requi res the exercise ofjudgment on the part of the individual and the

individual i s attempting to influence the decision.

Rev. 6/27/06


ryvmnn


331JJO m m kiv:.


Z$-Z\Hd 91 100 80


a3Ai303a




UGC665

EXHIBIT G

CITY OF SAN DIEGO, CALIFORNIA


COUNCIL POLICY

SUBJECT: SUSTAINABLE BUILDING POLICY

POLICY NO.: 900-14

EFFECTIVE DATE: May 20, 2003


BACKGROUND:


Existing buildings and the bui lding development industry consume nearly half of the total energy used in the


United States. The City of San Diego's commitment to become increasingly efficient wi th resources, including


energy, water, and materials associated with construction projects, is demonstrated in Counci l Policy 900-14

"Green Building Policy" adopted in 1997, Counci l Policy 900-16 "Community Energy Partnership," adopted in

2000, and the updated Council Policy 900-14"Sustainable Buildings Expedi te Program" adopted in 2001.

On April 16, 2002, the Mayor and City Council adopted CMR 02-060 which requires City projects to achieve

the U.S. Green Building Council 's LEED silver standard for all new bui ldings and major renovations over

5,000 square feet. This places San Diego among the most progressive cities in the nation in terms of sustainable

building policies.


As a participant in the International Council for Local Environmental Initiatives (ICLEI) Cities for Climate

Protection Program, as a Charter member in the California Climate Action Registry and as an active member of

the U.S. Green Building Counci l, the Ci ty of San Diego is committed to reducing greenhouse gas emissions by

implementing more sustainable practices, including green building technologies.


PURPOSE:

The purpose of this policy is to reassert the City's commitment to green building practices in Ci ty facil ities, and

to provide leadership and guidance in promoting, facil itating, and instituting such practices in the community.

POLICY:

The following principles will be required for all newly constructed facil ities and major building renovation

projects for City faci li ties:
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LEED (Xeadership in Energy and Environmental Design):

The LEED (Leadership in Energy and Environmental Design) Green Building Rating System is a voluntary,

consensus-based national standard for developing high-performance, sustainable

buildings. Members of the U.S. Green Building Counci l representing all segments of the bui lding industry

developed LEED and continue to contribute to its evolution.

The City of San Diego is committed to achieving LEED "Silver" Level Certification for all new City faci li ties


and major building renovation projects over 5,000 square feet.

SUSTAINABLE BUILDING MEASURES:

In addition to achieving LEED "Silver" Level Certification, Counci l Policy 900-14 encourages the following

sustainable bui lding measures for all newly constructed facil ities and major renovation projects regardless of

square footage:

1. Design and construct mechanical and electrical systems to achieve the maximum energy efficiency

achievable with current technology. Consultants shall use computer modeling programs, (Energy Pro) to

analyze the effects of various design options and select the set of options producing the most efficient

integrated design. Energy efficiency measures shall be selected to achieve energy efficiencies at least

22.51% better than California's Title 24.2001 standards for both new construction and major renovation

projects.

2. Incorporate self-generation using renewable technologies to reduce environmental impacts associated

with fossil fuel energy use. Newly constructed City facil ities shall generate a minimum of 10%, with a

goal of 20% from renewable technologies (e.g., photovoltaic, wind and fuel cells).

3. Eliminate the use of CFC based refrigerants in newly constructed facil ities and major bui lding


renovations and retrofi ts for all heating, ventilation, air condi tioning and refrigerant-based bui lding


systems.

4. Incorporate additional commissioning and measurement and verification procedures as outlined by

LEED 2.0 Rating System, Energy and Atmospheres, credi t 3 and credit 5 for all projects over 20,000 sq.

ft-

5. Reduce the quanti ty of indoor air contaminates that are odorous or potentially irritating to provide

installer(s) and occupant(s) health and comfort. Low-emitting materials will include adhesives, paints,

coatings carpet systems, composi te wood and agri-fiber products.

6. In order to maximize energy efficiency measures within these requi rements, projects will combine

energy efficiency measures requiring longer payback periods, with measures requiring shorter payback

periods to determine the overall project period.
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7. Comply with the storm water development requirements in the Storm Water Management and

Discharge Control Ordinance (Municipal Code § 43.03), and tbe Ci ty's grading and drainage

regulations and implementing documents (MC § 142.01 and 142.02, respectively).


In addi tion to achieving the minimum sustainable bui lding measure thi s Counci l Policy encourages the

following measures be incorporated into newly constructed facil ities and major renovation projects whenever

possible:

1. Use high efficiency irrigation technology, drought tolerant native plants and recycled si te water to

reduce potable water for irrigation by 50%. Addi tionally, building water consumption should be reduced

by 30%.


2. Limit disruption of natural water flows and minimize storm water runoff by minimizing bui lding


footprints and other impervious areas, increasing on-site infil tration, preserving and/or restoring natural

drainage systems, and reducing contaminates introduced into San Diego's bays, beaches and the ocean.

3. Faci li tate the reduction of waste generated by bui lding occupants that is hauled to and disposed of in


landfills. Provide an easily accessible area that serves the enti re building and is dedicated to the

separation, collection and storage of materials for recycling. Recycl ing should include paper, glass,

plastic and metals at a minimum.


4. · Incorporate building products that have recycled content reducing the impacts resulting from the

extraction of new materials. Newly constructed City facil ities shall have a minimum of 25% of building

materials that contain in aggregate, a minimum weighted average of 20% post consumer recycled

content materials.

5. Reduce the use and depletion of fini te raw and long-cycle renewable materials by replacing them with

rapidly renewable materials. Newly constructed City facil ities should consider incorporating rapidly

renewable building materials for 5% of the total building materials.

6. Establ ish minimum indoor air quali ty (IAQ) performance to prevent the development of indoor air

quality problems in bui ldings, maintaining the health and well being of the occupants. Newly

constructed City facil ities will comply with IAQ by conforming to ASHRAE 62-1999.

7. City bui ldings will be designed to take the maximum advantage of passive and natural sources of heat,

cooling, venti lation and l ight.

The Environmental Services Department, Energy Conservation and Management Division has been designated

by this Counci l Policy as the clearing authority for issues relating to energy for the City of San Diego. The


Energy Conservation and Management Division will enter into a Memorandum of Understanding with those

City Departments who design, renovate and bui ld new ci ty owned facil ities to insure all new Ci ty faci li ties


reflect the intent of Council

Policy 900-14.
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PRIVATE-SECTOR/INCENTIVES:


It shall be the policy of the City Counci l to expedi te the ministerial process for projects which meet the

following criteria:

1. Residential projects that provide 50% of thei r projected total energy use uti lizing renewable energy

resources, (e.g., photovoltaic, wind and fuel cells).

2. Commercial and industrial projects that provide 30% of their projected total energy use uti li zing


renewable energy resources, (e.g., photovoltaic, wind and fuel cells).

3. Residential and commercial and industrial projects that exceed the State of California Title 24 energy

requirements by:

a. 15% better than California's Title 24.2001 for Residential Bui ldings.


b. 10%) better than California's Title 24.2001 for Commercial and Industrial

Bui ldings.


It shall be the policy of the City Counci l to expedi te the discretionary process for projects which meet the

following criteria:

1. Incorporate the U.S. Green Building Counci l, Leadership in Energy and Environmental Design (LEED)

2.0 Rating System "Silver" Level Certification for commercial development projects.

2. Incorporate self-generation through renewable technologies (e.g., photovoltaic, wind and fuel cells) to

reduce environmental impacts associated with fossil fuel energy use for commercial and industrial


projects generating aminimum of 30%» or more of the designed energy consumption from renewable

technologies such as photovoltaic, wind and fuel cells.

3. Residential discretionary projects of 4 uni ts or more within urbanized communities as defined in the


Progress Guide and General Plan that provide 50% of their projected total energy use uti li zing


renewable energy resources.

HEALTH AND RESOURCE CONSERVATION:

1. Projects will be designed to avoid infl icting permanent adverse impact on the natural state of the air,


land and water, by using resources and methods that minimize pollution and waste, and do not cause

permanent damage to the earth, including erosion.

2. Projects will include innovative strategies and technologies such as porous paving to conserve water,

reduce effluent and run-off, thus recharging the water table.


3. When feasible, native plants will be used in landscaping to reduce pesticide, fertil izer, and water usage.
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4. Buildings will be constructed and operated using materials, methods, mechanical and electrical systems

that ensure a healthful indoor air quality, while avoiding contamination by carcinogens, volati le organic

compounds, fungi, molds, bacteria, and other known toxins .

5. Projects will be planned to minimize waste through the use of a variety of strategies such as: a) reuse of

materials or the highest practical recycled content; b) raw materials derived from sustainable or

renewable sources; c) materials and products ensuring long life/durabil ity and recyclabi li ty; d) materials

requiring the mimmum of energy and rare resources to produce and use; and e) materials requiring the

least amount of energy to transport to the job site.

OUTREACH / EDUCATION:

1. An education and outreach effort will be implemented to make the community aware of the benefits of

"Green Building" practices.

2, The City will sponsor a recogni tion program for innovative Green Bui lding


projects implemented in the public as well as private sector in an effort to encourage and recognize

outstanding environmental protection and energy conservation projects.

IMPLEMENTATION:

The City will seek cooperation with other governmental agencies, public interest organizations, and the private


sector to,promote, facil itate, and implement Green Building and energy efficiency in the communi ty.


LEGISLATION:

The City will support State and Federal legislation that promotes or allows sustainable development,

conservation of natural resources, and energy efficiency technology.

REFERENCES:

Related existing Counci l Policies:


400-11, Water Conservation Techniques

400-12, Water Reclamation/Reuse

900-02, Energy Conservation and Management

900-06, Solid Waste Recycl ing

HISTORY:

Adopted by Resolution R-289457 11/18/1997

Amended by Resolution R-295074 06/19/2001


Amended by Resolution R-298000 05/20/2003




EXHIBIT H
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. Ci ty of San Di ego


U U U O i i Consu l tan t Perfo rm ance Evalua t i on

The purpose of this form is to provide historical data to City staff when selecting consul tants.

Section I

1. PROJECT DATA 

l a. Project (ti tle, location and CIP No.): 

lb. Brief Description; 

1c. Budgeted Cost: 

2. CONSULTANT DATA

2a. Name and address of Consultant:


2b. Consultant's Project Manager:

Phone( )

3. CITY DEPARTMENT RESPONSIBLE


3a. Department (include division): 

3b. Project Manager (address & phone):

4. CONTRACT DATA (DESIGN AND CONSTRUCTION)


4. Design

4a. Agreement Date: Resolution #: 

4b. Amendments: $ 

4c. Total Agreement (4a. & 4b.): $

4d. Type of Work (design, study, 

etc.):

$

/ # (City) $ / # (Consul tant)'

4e. Key Contract Completion Dates:


% % % % % 100 %

Agreement

Del ivery

Acceptance


5. Construction

5a. Contractor 

r

Phone ( )

(name and address)


5b. Superintendent

5c. Notice to Proceed . (date) 

5d. Working days (number) 

5e. Actual Workine davs (number) 

5f. Change Orders:


Errors/Omissions % of const, cost $

Unforeseen Conditions % of const, cost $

Changed Scope % of const, cost $

Changes Quantities % of const, cost $

Total Construction Cost $

6. OV ERAL L RAT ING (Please ensure Secti on II is completed)


Responsiveness to City Staff.

6b. Overall Rating

Excel lent Satisfactory Poor

7. AUTHORIZING SIGNATURES


7a. Project Manager Date

7b. Deputv Director Date
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Plan/Specification


clear and precise

Plans/Specs Coordination

Plans/Specs properly

formatted

Code Requircmenis


covered

Adherence to City Standard

Drawings/Specs

Drawings reflect

existing conditions

As-Buil t Drawings

Quali ty Design

Change Orders due to design

deficiencies are minimized


Section III

Item .

Item

Item

Item

Item

Item

(* 

^EXCeLLENT ' 

SATISFACTCBiy, · P O O R " . '

·

N/A * -

SPECIFIC RATINGS

_ -

:

RESP0NS1VENESE"TO STAFF ' . 

Timely Responses

Attitude toward Cl ient

and review bodies

Follows direction and

chain of responsibi li ty


Work product del ivered

on time

Timel iness in notifying

City of major problems

Resolution of Field

problems

CONSISTENCY WITH BUDGET'-*,


Reasonable Agreement

negotiation

Adherence to fee

schedule

Adherence to project

bud

o

et

Value Engineering Analysis

EXCEOENT


- i

EXCELLENT'


SATTSFACTORY

SATISFACTORY


POOR

' P O O R

N/A

NM '

SUPPLEMENTAL INFORMATION


Please ensure to attach additional documentation as-needed.


>.


V3 'rn̂ in MVS


331JJO smia im

Supportine documentation attached yes ^· 

3 

 '

U l 

03 

^ 91 J-JU^U


^ 303»
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EXHIBIT I

City of San Diego

Purchasi ng & Contracting Department


Contractor/Vendor Registration Form

All prospective bidders, as well as existing contractors andvendore, arerequi redto complete thisform.

Vendor ID;


[ID Number wi llbe provided by City]


Firm Info:

Firm Name:


Firm Address:

Gity:

Phone;

Taxpayer ID:

;

Website:.

Con tac t Info:


Contact Name:


Title:

Email :

Phone;

TRUSSELL TECHNOLOGIES, I N C 


6 54 0 L u s k

J

 B o u l e v a r d , ' S u i t e

 T

C1"7.5 /

S a n D i e g o - ' 

Slate: 

CA- 

Zip; 

9 2 1 2 1

^858/458-1030 

Fax: 

: - 6 2 6 / 4 8 6 - 0 5 7 1 .

9 5 - 4 8 32 7 2 2 . 

Business License: 

B2007007406

t r u s s e l l t 'e c h - c o m - ·< *  . 

V . ' '

D r'-. S h an e  T r u s s e l l , . , '- . / 

_"


· '

" , , · >  - 

l

%  ' , -

V i c e

1

 P r e s i d e n t s  *" . ~, , -

 T

'

'

-

y

s h a n 'e . t r u s s ' e l i P t r u s s ' e l l t e c h .com "  

r . - ' ' 

* _

'

858/458-1030 * 

Cell : 

, 6 2 6 / 4 2 9 - 8 . 4 1 9

y& Al ternate Address.f i f different from above) t o Recei ve Rem i t t ance :

Mailing Address:- 

232 N . L a k e A v e n u e , S u i t e 3 0 0

City; P a ' s a d e n a r . 

State: 

CA 

Zip: 

91101

D Alternate Address (if different from above) to Recei ve B i d /Con t rac t Oppor tun i t i es :

Mailing Address:*


Gity; 

State; 

Zip:

Con t rac to r Li censes (if applicable)


License Number: 

License Number: 

Li cense Number: 

License Type: 

License Type:


License.Type; 

; . ' V  · · . , ^ " ' ' '

r A 


. . . ,
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EXHIBIT


Con t rac tor /Vendor Reg i s t rat i on Form - Page 2

F i rm Name: 

TRUSSELL- TECHNOEOGffES.i vI-NCf-.

Product /Serv i ces Descr i p t i on:


An en v i r o nm en t a l e n g i n e e r i n g f i rm f 

ocu s i hg on- t h e

r

q u a l i t y / t r e a t m e n t -of .wa t e r and wa s t ewa t e r . * A r e a s ' o f

p r a c t i c e i n c l u d e s

 3

d e s i g n / e v a - l u a t i o n 

t h e t r e a tm e n t of d r i n k i n g w a t e r / r e c 

.wastewater"/* i -mpact of 'wa te r q u a l i t y 

of p r o c e s s e s fo r

l ama t i on of domest 

on m a t e r i a l s i n

t r e a t m e n t p l a n t s / d i s t r i b u t i o n s y s t em s a n d ^ t h e , s i g n i f i

cance of water" con t am i n a n t s t o p'ubl ic an d ,e n v i r o nmen t

i c

Product /Serv i ces Informat i on :


NA1GS Codes: 

:-' iA±$z$ A ·'.''·'· 

W :̂M^

;

'

:: 

·-'̂ AA-'A-A'' -

; 

··*··:. ̂ - 'y ŷ '- f - i . '?'! . V' 

fyiyAf^AAA 

f ?̂:"- '̂"-

· v 'rJ . ··:'


,' * '


: · · & : · % ' · ··.· ' * ' * ' ' ' '

*fmd l isfof available NA1CS Codes at http://www.census.gov/epcd/www/naics^htmI and select

2007 NA1CS codes 6 digit only OR request hard copy from. Purchasing & Contracting


Ownersh i p Classi f i cati on


Classification; *'0BE'

* select from the following List of Ownership Classification Codes:

MBE/African;American 

MBE/Asian 

MBE/Hispahic

: 

MBE/Native'American 

MBE/Pacific Islander 

WBE 

DBE 

DVBE 

OBE 

(Minority-Business Enterprise/African American)

(Minority Business Enterprise/Asian)

(Minority Business Enterprise/Hispanic /)

(Minority Business Enterprise/Native^American)

(Minority Business Enterprise/Pacific Islander)

(Women Business.Enterprise)

(Disadvantaged Business Enterprise)

(Disabled Veteran Business Enterprise)

(Other Business Enterprise)

Certi f i ed by an Agency? CI No OtYes (enter Certification Number and Gerti iying Agency below)

Certification #: 

00394 . 04

Agency;. 

Certification #: 

M ·'09310 m 

U AJJU

S t a t e of C a l i f 

' . . ' . ' -

o rma - Sma l ' l 

r

 X J

1 

1 * 

Bu s i n es s /JDY;B E;:

 :

iSe%v}i'ce:-Bv' 

"

?;. i ri


P?cy

^·S

 :

Zl Wrj Q | i 'i f! o

A

I

n

f

o r m a

t i

o n

 regarding a vendor's racial or gender ownership status wil l

3-Af303 

y not be used as a factor in the Ci ty's selection process for any contract .

Please mail this^form to: Purchasing &.Contracting Department

1-200 Third Avenue, Suite 200


San Diego, GA 921.01


or fax to: 619/236-5904

http://www.census.gov/epcd/www/naics%5ehtmI
http://www.census.gov/epcd/www/naics^htmI
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A & E C O N S U L T A N T I N S U R A NC E C H E C K L I S T

Consultant Name: / AMwdO . A ^ ^ f e y ^ V < 

Contract * : / f a g V J - Zf

t 

'Liccnsi'd in (' \? (S|Krif> "L") If 

"No": \ppcars on LLSLI Usi ? 

(Specify ··s"'). If "No": Insurer is

non complaint uith Scciion 4.3.3.

Ui'pliK'cmt'nf i i i snrff requi red. 

\M Best Riitinu


\- . W Minini i ini


(Spccifi Riitinu)

Insurer A _ 

:%


· Q̂m ûy 

J*M (  ̂· 

Sf i &

JAm Â } (JtW d̂id-f 

6

L~

PtNBt* IC777

 n

 -**

 / y

ttadpl- A+.X^

A+X V

rl A& U*4coLa~cg.. L f f

L 

Ai^-Al

M£A»sC&*t cAAd J***. Cv;

L 

M

Insurer £

/

Commercial General Liabi li t\

r 

(Compli ant? )


SIM Der/S2M annual a«prei'ate 

Kxniration Date: t?/?-) /fi n


CoMpLtf tuT


Add'l Insured Endorsement 

'Or, equivalent (e.g. "anyone with

whom you have a written

contract") 

S eB r h& s 17 fl |f-A4

Zercrtoh* C > Q

Primary & Non-Contri butory 

Endorsement


<3

L-QMf liW f


Automobile Liabi li ty (Compli ant? )


$1M per occurrence 

Expiration Date: o y . JQO 

CoKfUh**

1

'


Any Auto

or


All Owned, Hi red, & No-Owned

Add'l Insured Endorsement 

.r*^ &&*·&'? · t ^ " ^ A

'Or, equivalent (e.g. "anyone with

whom you have a written 

contract")


C^rtp^fiN

jMorteersiCompensatioH 

Expiration Date: $ / 1 / ( P ^ t

(Compli ant? )


$1M coverage 

CoMpLfW*)

Waiver of Subrogati on Endorsement


OOf p̂U 

^ T

.Prdfes'sioiial^MabiUty, 

Expiration Date: /p_f 3 ofo Q

gCCipmplianCT


$1M per/S2M annual aggregate 

(coverage may vary by contracj

O c f M O U /^f

Insurance Reviewer Name: 

I t ^ i A ' ^ A ( J ?  ̂  Review Date: t t / z / o B

caivi a&c insurance checklist 09-24-08

file:///ppcars


ACORD CERTIFICATE OF LIABILITY INSURANCE

PRODUCER (-626) 568-9933 FAX (626)568-2886


Cass & Dohansing

595 E . Colorado B lvd. , Mezz.

Pasadena, CA 91101


1 if. OF, 7 7

INSURED TRUSSELL TECHNOLOGIES INC


232 N. LAKE AVE. STE 300

Sui te #300


PASADENA, CA 91101

DATS (HM/DDnfYYYJ


09/12/2008


THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION


ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE


HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR


ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW.


INSURERS AFFORDING COVERAGE 

INSURERA Hart f ord Casualty I n s Company · 

INSURERS: Hart f ord Property & Casualty 

INSURERc: Hart f ord Fire Insurance Company


INSURERD: Landmark American I n s . Go.

INSURER E;

NA1C#


29424


34690


COVERAGES

THE POLICIES OF INSURANCE USTED BELOW HAVE BEEN ISSUED TO T H E INSURED NAMED ABOVE FOR T H E POLICY PERIOD INDICATED. NOTWITHSTANDING


ANY REQUIREMENT, TERM OR CONDITION O F ANY CONTRACT O R OTHER DOCUMENT WITH RESPECT T O WHICH THIS CERTIFICATE MAY BE ISSUED OR

MAY PERTAIN, THE INSURANCE AFFORDED BY TH E POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL T H E TERMS, EXCLUSIONS AND CONDITIONS OF SUCH


POLICIES. AGGREGATE LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

INSR 4DD'L 

LIB 

NSRC

TYPE OF INSURANCE 

POLICY NUMBER

POLICY EFFECTIVE


OATEfMMfDOfYYl

POLICY EXPIRATION


HATF IMMfDDfYYl 

LIMITS

GENERAL UABIUTY 

72SBAAC9421 

07/22/2008 

07/22/2009 

COMMERCIAL GENERAL LIABILITY 

CLAIMS MADE OCCUR 

GEN'L AGGREGATE LjMIT APPLIES PER: 

I

ppn I  "

JECT LOC

EACH OCCURRENCE 

DAMAGE TO RENTED


PBPMISPSIFi.nm


MED EXP (Any one pereon) 

PERSONAL & ADV INJURY 

GENERAL AGGREGATE 

PRODUCTS - COMP/OP AGG 

2,000,000


300,000


10,000


2,000,000


4,000.000


4,000.000


AUTOMOBILE UABIUTY 

72UECUM1873 

02/01/2008 

02/01/2009 

ANY AUTO


ALL OWNED AUTOS

SCHEDULED AUTOS


HIRED AUTOB

NON-OWNED" AUTOS


COMBINED SINGLE UMFT


(Eo Bccidonl)

1.0 00.0 00

BODILY INJURY


(Per pereon)


BODILY INJURY


(Par occidDnt)

PROPERTY DAMAGE


[Per acddont)

GARAGE UABIUTY 

ANY AUTO

AUTO ONLY - EA ACCIDENT


OTHER THAN

AUTO ONLY:


EAACC

AGG

EXCESS/UMBRELLA UABIUTY 

OCCUR 

EACH OCCURRENCE


CLAIMS MADE 

AGGREGATE


DEDUCTIBLE


RETENTION S

WORKERS COMPENSATION AND

EMPLOYERS' UABIUTY

ANY PROPRIETOR/PARTNEWEXECUTIVE


OFRCER/MEMSER EXCLUDED?


II yss, dascribB undar


SPECIAL PROVISIONS below


72WECPQ0544 

08 /01/2 008 08 /01/2009 

Y WC STATU- 

A 

 TnnYiimrrf i


OTH'


_Ea.

E.L EACH ACCIDENT 

1.0 00,000

E.L DISEASE - EA EMPLOYEE 

1,000,000

E.L DISEASE-POLICY UWtrr 

1.0 00,000

D 

OTHEp . , . . . ,

Professional L i a b i l i t y

LHRB08660 12/30/2007 

12/30/2008 

Each Claim 

Aggregate 

$2,000,000


$2,000,000


DESCRIPTION OF OPERATIONS / LOCATIONS I VEHICLES / EXCLUSIONS ADDED BY ENDORSEMENT (SPECIAL PROVISIONS


l e rt i n c a t e holder i s inc luded as add i t i ona l insured wi th respec t t o General & auto l i a b i l i t y per

attached pol i c y form 5S000804O5. Waiver o f subrogat ion f o r workers' compensation at tac hed.

FHE CERTIFICATE ISSUED ON 7/8/08 IS NULL & VOID- THIS CERTIFICATE TAKES PRESIDENCE.


IE; Contrac t No. H084284 As-Needed Water Treatment Research

n o Day Notice o f Cancel lat ion i n t h e Event o f Non-Payment o f Premium


CERTIFICATE HOLDER 

CANCELLATION


City of San Diego


Water Department


Attn: Mr. Richard W. Calvi 

Senior Contract Specialist 

600 B St., Ste. 600, HS-906 

San Diego, CA 92101 

SHOULD ANY OF THE ABOVE DESCRIBED POUC1ES BE CANCELLED BEFORE THE


EXPIRATION DATE THEREOF, THE ISSUING INSURER WILL ENDEAVOR TO MAIL


30* DAYS WRITTEN NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE LEFT.


BUT FAILURE TO MAIL SUCHWOTICE SHALL IMPOSE NO OBUCATION OR UABIUTY

OF ANY KIND UPON THp-flJsilRfeB. ITS AGENTS'̂ RREPRESENTATTVES.


AUTHORIZED REPp£SEI

Liane D'Xre

ACORD 25 (2001/08) 

C53

©ACORD CORPORATION 1988
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IMPORTANT


If the certificate holder is an ADDITIONAL INSURED, the poficyfies) must be endorsed. A statement


on this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).


If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may

require an endorsement. A statement on this certificate does not confer rights to Ihe certificate


holder in lieu of such endorsement{s).


DISCLAIMER


The Certificate of Insurance on the reverse side of this form does not constitute a contract between

the issuing insurerfs), authorized representative or producer, and the certificate holder, nor does it


affirmatively or negatively amend.extend or alter the coverage afforded by the policies listed thereon.


ACORD 25 (2001/08)
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BUSINESS LIABILITY COVERAGE FORM

Form SS 00 08 04 05

© 2005, The Hartford




Policy No: SBAAC9421

QUICK REFERENCE


BUSINESS LIABILITY COVERAGE FORM

READ YOUR POLICY CAREFULLY


00G680

BUSINESS LIABILITY COVERAGE FORM 

Beginning on Page

A. COVERAGES 1

Business Liability 1

Medical Expenses 2

Coverage Extension - Supplementary Payments 2

B. EXCLUSIONS 3

C. WHO IS AN INSURED 10


D. LIABILITY AND MEDICAL EXPENSES

LIMITS OF INSURANCE 14


E. LIABILITY AND MEDICAL EXPENSES GENERAL CONDITIONS 15


1. Bankruptcy 15

2. Duties In The Event Of Occurrence, Offense, Claim Or Suit 15

3. Financial Responsibility Laws 16

4. Legal Action Against Us 16

5. Separation Of Insureds 16

6. Representations 16

7. Other Insurance 16

8. Transfer Of Rights Of Recovery Against Others To Us 17

F. OPTIONAL ADDITIONAL INSURED COVERAGES 18

Additional Insureds 18

G. LIABILITY AND MEDICAL EXPENSES DEFINITIONS 20


Form SS 00 08 04 05
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Policy No: SBAAC9421

BUSINESS LIABILITY COVERAGE FORM

Various provisions in this policy restrict coverage. Read the entire policy carefully to determine rights, duties and what

is and is not covered,

Throughout this policy the words "you" and "your" refer to the Named Insured shown in the Declarations. The words

"we", "us" and "our" refer to the stock insurance company member of The Hartford providing this insurance.

The word "insured" means any person or organization qualifying as such under Section C. - Who Is An Insured.

Other words and phrases that appear in quotation marks have special meaning. Refer to Section G. - Liability And

Medical Expenses Definitions.

A. COVERAGES


1. BUSINESS LIABILITY COVERAGE {BODILY


INJURY, PROPERTY DAMAGE, PERSONAL


AND ADVERTISING INJURY)


Insuring Agreement


a. We will pay those sums that the insured


becomes legally obligated to pay as

damages because of "bodily injury",


"property damage" or "personal and

advertising injury" to which this insurance

applies. We will have the right and duty to

defend the insured against any "suit"

seeking those damages. However, we will

have no duty to defend the insured against

any "suit" seeking damages for "bodily

injury", "property damage" or "personal and

advertising injury" to which this insurance

does not apply.

We may, at our discretion, investigate any

"occurrence" or offense and settle any claim

or "suit" that may result. But:

(1) The amount we will pay for damages is

limited as described in Section D. -

Liability And Medical Expenses Limits

Of Insurance; and

(2) Our right and duty to defend ends when

we have used up the applicable limit of

insurance in the payment of judgments,

settlements or medical expenses to which

this insurance applies.

No other obligation or liability to pay sums or


perform acts or services is covered unless

explicitly provided for under Coverage


Extension - Supplementary Payments.

b. This insurance applies:


(1) To "bodily injury" and "property


damage" only if:

c. 

(a) The "bodily injury" or "property


damage" is caused by an

"occurrence" that takes place in the

"coverage territory";


(b) The "bodily injury" or̂  "property


damage" occurs during the policy

period; and

(c) Prior to the policy period, no insured


listed under Paragraph 1. of Section

C. - Who Is An Insured and no

"employee" authorized by you to give

or receive notice of an "occurrence"


or claim, knew that the "bodily injury"


or "property damage" had occurred,


in whole or in part. If such a listed

insured or authorized "employee"

knew, prior to the policy period, that

the "bodily injury" or "property


damage" occurred, then any

continuation, change or resumption

of such "bodily injury" or "property


damage" during or after the policy

period will be deemed to have been

known prior to the policy period.


(2) To "persona! and advertising injury"


caused by an offense arising out of your

business, but only if the offense was

committed in the "coverage territory"


during the policy period.

"Bodily injury" or "property damage" will be

deemed to have been known to have

occurred at the earliest time when any

insured listed under Paragraph 1. of Section

C. - Who Is An Insured or any "employee"

authorized by you to give or receive notice

of an "occurrence" or claim:

(1) Reports all, or any part, of the "bodily

injury" or "property damage" to us or


any other insurer;


Form SS 00 08 04 05 

© 2005. The Hartford


Page 1 of 24



U0C682


BUSINESS LIABILITY COVERAGE FORM

(2) Receives a written or verbal demand or


claim for damages because of the "bodily

injury" or "property damage"; or


(3) Becomes aware by any other means that

"bodily injury" or "property damage" has

occurred or has begun to occur.

d. Damages because of "bodily injury" include

damages claimed by any person or


organization for care, loss of services or


death resulting at any time from the "bodily

injury".

e. Inc idental Medical Malpractice


(1) "Bodily injury" arising out of the

rendering · of or failure to render


professional health care services as a

physician, dentist, nurse, emergency

medical technician or paramedic shall

be deemed to be caused by an

"occurrence", but only if:

(a) The physician, dentist, nurse,

emergency medical technician or


paramedic is employed by you to

provide such services; and

(b) You are not engaged in the

business or occupation of providing

such services.

(2) For the purpose of determining the

limits of insurance for incidental medical

malpractice, any act or omission

together with all related acts or


omissions in the furnishing of these

services to any one person will be

considered one "occurrence".

2. MEDICAL EXPENSES


Insuring Agreement


a. We will pay medical expenses as described

below for "bodily injury" caused by an

accident:


(1) On premises you own or rent;


(2) On ways next to premises you own or


rent; or


(3) Because of your operations;

provided that:

(1) The accident takes place in the

"coverage territory" and during the

policy period;

(2) The expenses are incurred and reported


to us within three years of the date of

the accident; and

(3) The injured person submits to

examination, at our expense, by

physicians of our choice as often as we

reasonably require.

b. We will make these payments regardless of

fault . These payments will not exceed the

applicable limit of insurance. We will pay

reasonable expenses for:

(1) First aid administered at the time of an

accident;


(2) Necessary medical, surgical, x-ray and

dental services, including prosthetic

devices; and

(3) Necessary ambulance, hospital,

professional nursing and funeral

services.

3. COVERAGE EXTENSION -

SUPPLEMENTARY PAYMENTS


a. We will pay, with respect to any claim or


"suit" we investigate or settle, or any "suit"

against an insured we defend:


(1) All expenses we incur.

(2) Up to $1,000 for the cost of bail bonds

required because of accidents or traffic

law violations arising out of the use of

any vehicle to which Business Liability

Q rt w g rg q g f n r "J Q̂ ĴjIv' jp^Mn /" arM- i jjoc  ̂ W g

do not have to furnish these bonds.

(3) The cost of appeal bonds or bonds to

release attachments, but only for bond

amounts within the applicable limit of

insurance. We do nol have to furnish

these bonds.

(4) All reasonable expenses incurred by the

insured at our request to assist us in the

investigation or defense of the claim or


"suit", including actual loss of earnings

up to $500 a day because of time off

from work.

(5) All costs taxed against the insured in

the "suit".

(6) Prejudgment interest awarded against

the insured on that part of the judgment

we pay. If we make an offer to pay the

applicable limit of insurance, we will not

' pay any prejudgment interest based on

that period of time after the offer.

(7) All interest on the full amount of any

judgment that accrues after entry of the

judgment and before we have paid,

offered to pay, or deposited in court the

part of the judgment that is within the

applicable limit of insurance.

Any amounts paid under (1) through (7)

above will not reduce the limits of insurance.
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b. If we defend an insured against a "suit"

and an indemnitee of the insured is also

named as a party to the "suit", we will

defend that indemnitee if all of the

following conditions are met:

(1) The "suit" against the indemnitee


seeks damages for which the insured

has assumed the liability of the

indemnitee in a contract or agreement

that is an "insured contract";

(2) This insurance applies to such liability

assumed by the insured;

(3) The obligation to defend, or the cost of

the defense of, that indemnitee, has

also been assumed by the insured in

the same "insured contract";

(4) The allegations in the "suit" and the

information we know about the

"occurrence" are such that no conflict


appears to exist between the interests

of the insured and the interest of the

indemnitee;


(5) The indemnitee and the insured ask

us to conduct and control the defense


of that indemnitee against such "suit"

and agree that we can assign the

same counsel to defend the insured

and the indemnitee; and

(6) The indemnitee:


(a) Agrees in writing to:

(i) Cooperate with us in the

investigation, settlement or


defense of the "suit";

(ii) Immediately send us copies of

any demands, notices,


summonses or legal papers

received in connection with

the "suit";

(iii) Notify any other insurer whose

coverage is available to the

indemnitee; and

(iv) Cooperate with us with

respect to coordinating other

applicable insurance available


to the indemnitee; and

(b) Provides us with written

authorization to:

(i) Obtain records and other

information related to the

"suit"; and

(ii) Conduct and control the

defense of the indemnitee in

such "suit".

So .long as the above conditions are met,

attorneys' fees incurred by us in the

defense of that indemnitee, necessary


litigation expenses incurred by us and

necessary litigation expenses incurred


by the indemnitee at our request will be

paid as Supplementary Payments.'


Notwithstanding the provisions of

Paragraph 1.b.(b) of Section B. -

Exclusions, such payments will not be

deemed to be damages for "bodily

injury" and "property damage" and will

not reduce the Limits of Insurance.

Our obligation to defend an insured's


indemnitee and to pay for attorneys' fees

and necessary litigation expenses as

Supplementary Payments ends when:

(1) We have used up the applicable limit

of insurance in the payment of

judgments or settlements; or


(2) The conditions set forth above, or the

terms of the agreement described in

Paragraph (6) above, are no longer met.


B. EXCLUSIONS


1. Applicable To Business Liability Coverage

This insurance does not apply to:

a. Expected Or Intended Injury

(1) "Bodily injury" or "property damage"

expected or intended from the

standpoint of the insured. This

exclusion does not apply to "bodily

injury" or "property damage" resulting

from the use of reasonable force to

protect persons or property; or


(2) "Personal and advertising injury" arising


out of an offense committed by, at the

direction of or with the consent or


acquiescence of the insured with the

expectation of inflicting "personal and

advertising injury".


b. Contrac tual Liability


(1) "Bodily injury" or "property damage"; or


(2) "Personal and advertising injury"


for which the insured is obligated to pay

damages by reason of the assumption of

liability in a contract or agreement,

This exclusion does not apply to liability

for damages because of:

(a) "Bodily injury", "property damage" or


"personal and advertising injury" that


the insured would have in the

absence of the contract or


agreement; or
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(b) "Bodily injury" or "property damage"

assumed in a contract or agreement

that is an "insured contract",


provided the "bodily injury" or


"property damage" occurs

subsequent to the execution of the

contract or agreement. Solely for


the purpose of liability assumed in

an "insured contract", reasonable


attorneys' fees and necessary


litigation expenses incurred by or for


a party other than an insured are


deemed to be damages because of

"bodily injury" or "property damage"

provided:


(i) Liability to such party for, or for


the cost of, that party's defense

has also been assumed in the

same "insured contract", and

(ii) Such attorneys' fees and

litigation expenses are for

defense of that party against a

civil or alternative dispute

resolution proceeding in which

damages to which this

insurance applies are alleged.

c. Liquor Liability


"Bodily injury" or "property damage" for

which any insured may be held liable by

reason of:

(1) Causing or contributing to the

intoxication of any person;

(2) The furnishing of alcoholic beverages to

a person under the legal drinking age or


under the influence of alcohol; or


(3) Any statute, ordinance or regulation

relating to the sale, gift, distribution or


use of alcoholic beverages.

This exclusion applies only if you are in the

business of manufacturing, distributing,

selling, serving or furnishing alcoholic

beverages.


d. Workers' Compensation And Similar

Laws

Any obligation of the insured under a

workers' compensation, disability benefits

or unemployment compensation law or


any similar law.

e. Employer's Liability


"Bodily injury" to:


(1) An "employee" of the insured arising

out of and in the course of:

(a) Employment by the insured; or


(b) Performing duties related to the

conduct of the insured's business, or


(2) The spouse, child, parent, brother or


sister of that "employee" as a

consequence of (1) above .

This exclusion applies:

(1) Whether the insured may be liable as

an employer or in any other capacity;


and

(2) To any obligation to share damages

with or repay someone else who must

pay damages because of the injury.

This exclusion does not apply to liability

assumed by the insured under an "insured


contract".

f. Pollution


(1) "Bodily injury", "property damage" or


"personal and advertising injury"


arising out of the actual, alleged or


threatened discharge, dispersal,

seepage, migration, release or escape

of "pollutants":

\a/ n i or irom any premises, site or


location which is or was at any

time owned or occupied by, or


rented or loaned to any insured.

However, this subparagraph does

not apply to;

(i) "Bodily injury" if sustained within

a building and caused by

smoke, fumes, vapor or soot

produced by or originating from

equipment that is used to heat,

cool or dehumidify the building,

or equipment that is used to

heat water for personal use, by

the building's occupants or their


guests;

(ii) "Bodily injury" or "property


damage" for which you may be

held liable, if you are a

contractor and the owner or


lessee of such premises, site or


location has been added to your


policy as an additional insured


with respect to your ongoing

operations performed for that

additional insured at that

premises, site or location and

such premises, site or location

is not and never was owned or


occupied by, or rented or


loaned to, any insured, other


than that additional insured; or
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(iii) "Bodily injury" or "property


damage" arising out of heat,

smoke or fumes from a

"hostile fire";

(b) At or from any premises, site or


location which is or was at any

time used by or for any insured or


others for the handling, storage,

disposal,  processing or treatment

of waste;

(c) Which are or were at any time

transported, handled, stored,

treated, disposed of, or processed

as waste by or for:

(i) Any insured; or


(ii) Any person or organization for


whom you may be legally

responsible;

(d) At or from any premises, site or


location on which any insured or


any contractors or subcontractors

- working directly or indirectly on

any insured's behalf are


performing operations if the

"pollutants" are brought on or to

the premises, site or location in

connection with such operations

by such insured, contractor or


subcontractor. However, this

subparagraph does not apply to:

(i) "Bodily injury" or "property


damage" arising out of the

escape of fuels, lubricants or


other operating fluids which are


needed to perform the normal


electrical, hydraulic or


· mechanical functions

necessary for the operation of

"mobile equipment" or its parts,

if such fuels, lubricants or other


operating fluids escape from a

vehicle part designed to hold,

store or receive them. This

exception does nol apply if the

"bodily injury" or "property


damage" arises out of the

intentional discharge, dispersal

or release of the fuels,

lubricants or other operating

fluids, or if such fuels,

lubricants or other operating

fluids are brought on or to the

premises, site or location with

the intent that they be

discharged, dispersed or


released as part of the

operations being performed


by such insured, contractor or


subcontractor;

(ii) "Bodily injury" or "property


damage" sustained within a

building and caused by -the

release of gases, fumes or


vapors from materials brought


into that building in connection

with operations being performed


by you or on your behalf by a

contractor or subcontractor; or


(iii) "Bodily injury" or "property


damage" arising out of heat,

smoke or fumes from a

"hostile fire"; or


(e) At or from any premises, site or


location on which any insured or any

contractors or subcontractors


working directly or indirectly on any

insured's behalf are performing


operations if the operations are to

test for, monitor, clean up. remove.


contain, treat, detoxify or neutralize,


or in any way respond to, or assess

the effects of, "pollutants".

(2) Any loss, cost or expense arising out

of any:

(a) Request demand, order or statutory


or regulatory requirement that any

insured or others lest for, monitor,


clean up, remove, contain, treat,


detoxify or neutralize, or in any way

respond to, or assess the effects of,

"pollutants"; or


(b) Claim or suit by or on behalf of a

governmental authority for

damages because of testing for,

monitoring, cleaning up, removing,

containing, treating, detoxifying or


neutralizing, or in any way

responding to, or assessing the

effects of, "pollutants" .

However, this paragraph does not

apply to liability for damages because

of "property damage" that the insured

would have in the absence of such

request, demand, order or statutory or


regulatory requirement, or such claim

or "suit" by or on behalf of a

governmental authority.
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g. Aircraft, Auto Or Watercraf t


"Bodily injury" or "property damage" arising


out of the ownership, maintenance, use or


entrustment to others of any aircraft, "auto"

or watercraft owned or operated by or rented


or loaned to any insured. Use includes

operation and "loading or unloading".

This exclusion applies even if the claims

against any insured allege negligence or


other wrongdoing in the supervision, hiring,

employment, training or monitoring of others


by that insured, if the "occurrence" which

caused the "bodily injury" or "property


damage" involved the ownership,

maintenance, use or entrustment to others of

any aircraft, "auto" or watercraft that is

owned or operated by or rented or loaned to

any insured.


This exclusion does not apply to:

(1) A watercraft while ashore on premises

you own or rent;

(2) A watercraft you do not own that is:

* (a) Less than 51 feet long; and

(b) Not being used to carry persons

for a charge;

. (3) Parking an "auto" on, or on the ways

next to, premises you own or rent,

provided the "auto" is not owned by or


rented or loaned to you or the insured;

(4) Liability assumed under any "insured

contract" for the ownership,

maintenance or use of aircraft or


watercraft;

(5) "Bodily injury" or "property damage"

arising out of the operation of any of

the equipment listed in Paragraph f.(2)

or f.(3) of the definition of "mobile

equipment"; or


(6) An aircraft that is not owned by any

insured and is hired, chartered or loaned

with a paid crew. However, this

exception does not apply if the insured


has any other insurance for such "bodily

injury" or "property damage", whether


the other insurance is primary, excess,


contingent or on any other basis.

h. Mobile Equipment


"Bodily injury" or "property damage"

arising out of;

(1) The transportation of "mobile equipment"

by an "auto" owned or operated by or


rented or loaned to any insured; or


(2) The use of "mobile equipment" in, or


while in practice or preparation for, a

prearranged racing, speed or


demolition contest or in any stunting

activity .

i. War

"Bodily injury", "property damage" or


"personal and advertising injury", however


caused, arising, directly or indirectly, out of:

(1) War, including undeclared or civil war;

(2) Warlike action by a military force,

including ' action in hindering or


defending against an actual or


expected attack, by any government,

sovereign or other authority using

military personnel or other agents; or


(3) Insurrection, rebellion, revolution,

usurped power, or action taken by

governmental authority in hindering or


defending against any of these,

j. Professional Services

"Bodily injury", "property damage" or


"oersona

1

 a

n r

' aHuprtic inn ininrv" artRinn

out of the rendering of or failure to render


any professional service. This includes

but is not limited to:

(1) Legal, accounting or . advertising


services;

(2) Preparing, approving, or failing to

prepare or approve maps, shop

drawings, opinions, reports, surveys,


field orders, change orders, designs or


drawings and specifications;


(3) Supervisory, inspection, architectural


or engineering activities;


(4) Medical, surgical, dental, x-ray or


nursing services treatment, advice or


instruction;

(5) Any health or therapeutic service

treatment, advice or instruction;

(6) Any service, treatment, advice or


instruction for the purpose of

appearance or skin enhancement, hair


removal or replacement or personal

grooming;

(7) Optical or hearing aid services

including the prescribing, preparation,


fitting, demonstration or distribution of

ophthalmic lenses and similar

products or hearing aid devices;
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(8) Optometry or optometric services

including but not limited to examination

of the eyes and the prescribing,


preparation, fitting.demonstration or


distribution of ophthalmic lenses and

similar products;

(9) Any:

(a) Body piercing (not including ear


piercing);

(b) Tattooing, including but not limited

to the insertion of pigments into or


under the skin; and

(c) Similar services;

(10) Services in the practice of pharmacy;

and

(11) Computer consulting, design or


programming services, including web

site design.

Paragraphs (4) and (5) of this exclusion do

not apply to the incidental Medical

Malpractice coverage afforded under

Paragraph I.e . in Section A. - Coverages.

k. Damage To Property

"Property damage" to:

(1) Property you own, rent or occupy,


including any costs or expenses


incurred by you, or any other person,

organization or entity, for repair,


replacement, enhancement,


restoration or maintenance of such

property for any reason, including


prevention of injury to a person or


damage to another's property;


(2) Premises you sell, give away or


abandon, if the "property damage" arises


out of any part of those premises;


(3) Property loaned to you;

(4) Personal property in the care, custody

or control of the insured;

(5) That particular part of real property on

which you or any contractors or


subcontractors working directly or


indirectly on your behalf are performing


operations, if the "property damage"

arises out of those operations; or


(6) That particular part of any property


that must be restored, repaired or


replaced because "your work" was

incorrectly performed on it.

BUSINESS LIABILITY COVERAGE FORM

Paragraphs (1), (3) and (4) of this

exclusion do not apply to "property


damage" (other than damage by fire) to

premises, including the contents of such

premises, rented to you for a period of 7 or


fewer consecutive days. A separate Limit

of Insurance applies to Damage To

Premises Rented To You as described in

Section D. - Limits Of Insurance.

Paragraph (2) of this exclusion does not

apply if the premises are "your work" and

were never occupied, rented or held for

rental by you.

Paragraphs (3) and (4) of this exclusion do

not apply to the use of elevators.

Paragraphs (3), (4), (5) and (6) of this

exclusion do not apply to liability assumed

under a sidetrack agreement.

Paragraphs (3) and (4) of this exclusion do

not apply to "property damage" to

borrowed equipment while not being used

to perform operations at a job site.

Paragraph (6) of this exclusion does not

apply to "property damage" included in the

"products-completed operations hazard".

I. Damage To Your Product

"Property damage" to "your product"


arising out of it or any part of it.

m. Damage To Your Work

"Property damage" to "your work" arising

out of it or any part of it and included in the

"products-completed operations hazard".

This exclusion does not apply if the

damaged work or the work out of which

the damage arises was performed on your


behalf by a subcontractor.

n. Damage To Impaired Property Or

Property Not Physically Injured

"Property damage" to "impaired property"


or property that has not been physically

injured, arising out of;

(1) A defect, deficiency, inadequacy or


dangerous condition in "your product"


or "your work"; or


(2) A delay-or failure by you or anyone

acting on your behalf to perform a

contract or agreement in accordance

with its terms.

This exclusion does not apply to the loss

of use of other property arising out of

sudden and accidental physical injury to

"your product" or "your work" after it has

been put to its intended use.
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o. Recall Of Produc ts, Work Or Impaired

Property

Damages claimed for any loss, cost or


expense incurred by you or others for the

loss of use, withdrawal, recall, inspection,


repair, replacement, adjustment, removal

or disposal of:

(1) "Your product";

(2) "Your work"; or


(3) "Impaired property";


if such product, work or property is

withdrawn or recalled from the market or


from use by any person or organization

because of a known or suspected defect,

deficiency, inadequacy or dangerous

condition in it.

p. Personal And Advertising Injury

"Personal and advertising injury":


(1) Arising out of oral, written or electronic

publication of material, if done by or at

the direction of the insured with

knowledge of its falsity;


(2) Arising out of oral, written or electronic

publication of material whose first

publication took place before the

beginning of the policy period;

(3) Arising out of a criminal act committed

by or at the direction of the insured;

(4) Arising out of any breach of contract,

except an implied contract to use

another's "advertising idea" in your

"advertisemenr;

(5) Arising out of the failure of goods,

products or services to conform with

any statement of quality or


performance made in your


"advertisement";

(6) Arising out of the wrong description of

the price of goods, products or services;

(7) Arising out · of any violation of any

intellectual property rights such as

copyright, patent, trademark, trade

name, trade secret, service mark or


other designation of origin or


authenticity .

However, this exclusion does not

apply to infringement, in your

"advertisement", of

(a) Copyright;

(b) Slogan, unless the slogan is also

a trademark, trade name, service

mark or other designation of origin

or authenticity; or


(c) Title of any literary or artistic work;

(8) Arising out of an offense committed by

an insured whose business is:

(a) Advertising, broadcasting,

publishing or telecasting;


·(b) Designing or determining content

of web sites for others; or


(c) An Internet search, access,


content or service provider.

However, this exclusion does not

apply to Paragraphs a., b. and c.

under the definition of "personal and

advertising injury" in Section G. -

Liability And Medical Expenses

Definitions.

For the purposes ot this exclusion,


placing an "advertisement" for or


linking to others on your web site, by

itself, is not considered the business

of advertising, broadcasting,

publishing or telecasting;


(9) Arising out of an electronic chat room

or bulletin board the insured hosts.

owns, or over which the insured

exercises control;

(10) Arising out of the unauthorized use of

another's name or product in your e-mail

address, domain name or metatags, or


any other similar tactics to mislead

another's potential customers;

(11) Arising out of the violation of a

person's right of privacy created by

any state or federal act.

However, this exclusion does not

apply to liability for damages that the

insured would have in the absence of

such state or federal act;

(12) Arising out of:

(a) An "advertisement" for others on

your web site;

(b) Placing a link to a web site of

others on your web site;

(c) Content from a web site of others


displayed within a frame or border


on your web site. Content includes

. information, code, sounds, text,

graphics or images; or


(d) Computer code, software or


programming used to enable:

(i) Your web site; or


(ii) The presentation or functionality

of an "advertisemenf or other


content on your web site;
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(13) Arising out of a violation of any anti-

trust iaw;

(14) Arising out of the fluctuation in price or


value of any stocks, bonds or other


securities; or


(15) Arising out of discrimination or


humiliation committed by or at the

direction of any "executive officer",

director, stockholder,

1

 partner or


member of the insured.

q. Electronic Data

Damages arising out of the loss of, loss of

use of, damage to, corruption of, inability

to access, or inability to manipulate

"electronic data".

r. Employment-Related Practices


"Bodily injury" or "personal and advertising

injury" to:

(1) A person arising out of any:

(a) Refusal to employ that person;

(b) Termination of that person's


employment; or


(c) Employment-related practices,

policies, acts or omissions, such as

coercion, demotion, evaluation,

reassignment, discipline,

defamation, harassment, humiliation

or discrimination directed at that

person; or


(2) The spouse, child, parent, brother or


sister of that person as a

consequence of "bodily injury" or


"personal and advertising injury" to the

person at whom any of the

employment-related practices

described in Paragraphs (a), (b), or (c)

above is directed.

This exclusion applies:


(1) Whether the insured may be liable as

an employer or in any other capacity;


and

(2) To any obligation to share damages

with or repay someone else who must

pay damages because of the injury.


s. Asbestos


(1) "Bodily injury", "property damage" or


"personal and advertising injury"


arising out of the "asbestos hazard".

(2) Any damages, judgments, settlements,

loss, costs or expenses that

(a) May be awarded or incurred by

reason of any claim or suit

alleging actual or threatened injury


or damage of any nature or kind to

persons or property which would

not have occurred in whole or in

part but for the "asbestos hazard";

(b) Arise out of any request, demand,


order or statutory or regulatory


requirement that any insured or


others test for, monitor, clean up,

remove, encapsulate, ' contain,


treat, detoxify or neutralize or in

any way respond to or assess the

effects of an "asbestos hazard"; or


(c) Arise out of any claim or suit for


damages because of testing for,


monitoring, cleaning up,, removing,


encapsulating, containing, treating,


detoxifying or neutralizing or in any

way responding to or assessing the

effects of an "asbestos hazard".


t. Violation Of Statutes That Govern E-

.Mails, Fax, Phone Calls Or Other

Methods Of Sending Material Or


Information


"Bodily injury", "property damage", or


"personal and advertising injury" arising

directly or indirectly out of any action or


omission that violates or is alleged to

violate;


(1) The Telephone Consumer Protection

Act (TCPA), including any amendment

of or addition to such law;

(2) The CAN-SPAM Act of 2003, including


any amendment of or addition to such

law; or


(3) Any statute, ordinance or regulation,


other than the TCPA or CAN-SPAM Act

of 2003, that prohibits or limits the

sending, transmitting, communicating or


distribution of material or information.


Damage To Premises Rented To You -

Exception For Damage By Fire, Lightning


or Explosion


Exclusions c. through h. and k. through o. do

not apply to damage by fire, lightning or


explosion to premises rented to you or


temporarily occupied by you with permission of

the owner. A separate Limit of Insurance

applies to this coverage as described in

Section D. - Liability And Medical Expenses

Limits Of Insurance.
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2. Applicable To Medical Expenses Coverage

We will not pay expenses for "bodily injury";


a. Any Insured

To any insured, except "volunteer workers".

b. Hired Person

To a person hired to do work for or on behalf

of any insured or a tenant of any insured.


c. Injury On Normally Occupied Premises

To a person injured on that part of

premises you own or rent that the person

normally occupies.

d. Workers' Compensation And Similar

Laws

To a person, whether or not an

"employee" of any insured, if benefits for

the "bodily injury" are payable or must be

provided under a workers' compensation


or disability benefits law or a similar law.

e. Athletics Activities


To a person injured while practicing,

instructing or participating in any physical

exercises or games, sports or athletic

contests.

f. Products-Completed Operations Hazard

Included with the "products-completed


operations hazard".

g. Business Liability Exc lusions


Excluded under Business Liability Coverage.

C. WHO IS AN INSURED


1. If you are designated in the Declarations as:

a. An individual, you and your spouse are


insureds, but only with respect to the

conduct of a business of which you are the

sole owner.

b. A partnership or joint venture, you are an

insured. Your members, your partners, and

their spouses are also insureds, but only with

respect to the conduct of your business.

c. A limited liability company, you are an

insured. Your members are also insureds,


but only with respect to the conduct of your


business. Your managers are insureds, but

only with respect to their duties as your


managers.

d. An organization other than a partnership,


joint venture or limited liability company, you

are an insured. Your "executive officers" and


directors are insureds, but only with respect


to their duties as your officers or directors.


Your stockholders are also insureds, but only

with respect to their liability as stockholders.

Policy No: SBAAC9421

e. A trust, you are an insured. Your trustees

are also insureds, but only with respect to

their duties as trustees.

2. Each of the following is also an insured:

a. Employees And Volunteer Workers

Your "volunteer workers" only while

performing duties related to the conduct of

your business, or your "employees", other


than either your "executive officers" (if you

are an organization other than a

partnership, joint venture or limited liability

company).or your managers (if you are a

limited liability company), but only for acts

within the scope of their employment by

you or while performing duties related to

the conduct of your business.

However, none of these "employees" or


"volunteer workers" are insureds for.

(1) "Bodily injury" or "personal and

advertising injury":


(a) To you, to your partners or


members (if you are a partnership


r\r i n i n t y o n t u rg N tr\ ^'QJJf m o m h o re

(if you are a limited liability

company), or to a co-"employee"


while in the course of his or. her


employment or performing duties

related to the conduct of your

business, or to your other


"volunteer workers" while

performing duties related to the

conduct of your business;

(b) To the spouse, child, parent,

brother or sister of that co-

· "employee" or that "volunteer

worker" as a consequence of

Paragraph (1){a) above;

(c) For which there is any obligation

to share damages with or repay


someone else who must pay

damages because of the injury


described in Paragraphs (1)(a) or


(b) above; or


(d) Arising out of his or her providing

or failing to provide professional

health care services.

If you are not in the business of

providing professional health care

services, Paragraph (d) does not apply

to any nurse, emergency medical

technician or paramedic employed by

you to provide such services.

(2) "Property damage" to property:


(a) Owned, occupied or used by,
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(b) Rented to, in the care, custody or


control of, or over which physical

' control is being exercised for any

purpose by you, any of your


"employees", "volunteer workers",


any partner or member (if you are


a partnership or joint venture), or


any member (if you are a limited

liability company).

b. Real Estate Manager

Any person (other than 'your "employee" or


"volunteer worker"), or any organization

while acting as your real estate manager.

c. Temporary Custodians Of Your

Property

Any person or organization having proper


temporary custody of your property if you

die, but only:

(1) With respect to liability arising out of the

· maintenance or use of that property; and

(2) Until your legal representative has

been appointed .

d. Legal Representative If You Die

Your legal representative if you die, but

only with respect to duties as such. That

representative will have al! your rights and

duties under this insurance.

e. Unnamed Subsidiary


Any subsidiary and subsidiary thereof, of

yours which, is a legally incorporated entity

of which you own a financial interest of

more than 50% of the voting stock on the

effective date of this Coverage Part.

The insurance afforded herein for any

subsidiary not shown in the Declarations

as a named insured does not apply to

injury or damage with respect to which an

insured under this insurance Is also an

insured under another policy or would be

an insured under such policy but for its

termination or upon the exhaustion of its

limits of insurance.

3. Newly Acquired Or Formed Organization


Any organization you newly acquire or form,

other than a partnership, joint venture or


limited liability company, and over which you

maintain financial interest of more than 50% of

the voting stock, wilt qualify as a Named

Insured if there is no other similar insurance

available to that organization. However:

a. Coverage under this provision is afforded

only until the 180th. day after you acquire

or form the organization or the end of the

policy period, whichever is earlier; and

BUSINESS LIABILITY COVERAGE FORM

b. Coverage under this provision does not

apply to:

(1) "Bodily injury" or "property damage"

that occurred; or


(2) "Personal and advertising injury"


arising out of an offense committed


before you acquired or formed the

organization .

4. Operator Of Mobile Equipment


With respect to "mobile equipment" registered in

your name under any motor vehicle registration


law, any person is an insured while driving such

equipment along a public highway with your


permissbn. Any other person or organization

responsible for the conduct of such person is

also an insured, but only with respect to liability

arising out of the operation of the equipment, and

only if no other insurance of any kind is available

to that person or organization for this liability.

However, no person or organization is an insured


with respect to:

a. "Bodily injury" to a co-"employee" of the

person driving the equipment; or


b. "Property damage" to property owned by,

rented to, in the charge of or occupied by

you or the employer of any person who is

an insured under this provision.

5. Operator of Nonowned Watercraf t


With respect to watercraft you do not own that

is less than 51 feet long and is not being used

to carry persons for a charge, any person is an

insured while operating such, watercraft with

your permission. Any other person or


organization responsible for the conduct of

such person is also an insured, but only with

respect to liability arising out of the operation

of the watercraft, and only if no other

insurance of any kind is available to that

person or organization for this liability .

However, no person or organization is an

insured with respect to:

a. "Bodily injury" to a co-"emp!oyee" of the

person operating the watercraft; or


b. "Property damage" to property owned by,

rented to, in the charge of or occupied by

you or the employer of any person who is

an insured under this provision.

6. Addit ional Insureds When Required By

Written Contrac t, Written Agreement Or


Permit

The person(s) or organizations) identified in

Paragraphs a. through f. below are additional

insureds when you have agreed, in a written

Form SS 00 08 04 05 
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contract, written agreement or because of a

permit issued by a state or political

subdivision, that such person or organization

be added as an additional insured on your


policy, provided the injury or damage occurs

subsequent to the execution of the contract or


agreement, or the issuance of the permit.

A person or organization is an additional

insured under this provision only for that

period of time required by the contract,

agreement or permit.

However, no such person or organization is an

additional insured under this provision if such

person or organization is included as an

additional insured by an endorsement issued

by.us and made a part of this Coverage Part,


including all persons or organizations added

as additional insureds under the specific


additional insured coverage grants in Section

F. - Optional Additional Insured Coverages.

a. Vendors

Any person(s) or organization(s) (referred to

below as vendor), but only with respect to

"bodily injury" or "property damage" arising


out of "your products" which are distributed


or sold in the regular course of the vendor's


business and only if this Coverage Part


provides coverage for "bodily injury" or


"property damage" included within the

"products-completed operations hazard".


(1) The insurance afforded to the vendor

is subject to the following additional

exclusions:


This insurance does not apply to:

(a) "Bodily injury" or "property


damage" for which the vendor is

obligated to pay damages by

reason of the assumption of

liability in a contract or agreement.

This exclusion does not apply to

liability for damages that the

vendor would have in the absence

of the contract or agreement;

(b) Any express warranty


unauthorized by you;

(c) Any physical or chemical change

in the product made intentionally

. by the vendor;

(d) Repackaging, except when

unpacked solely for the purpose of

inspection, demonstration, testing,

or the substitution of parts under


instructions from the manufacturer,


and then repackaged in the

original container;

(e) Any failure to make such

inspections, adjustments, tests or


servicing as the vendor has

agreed to make or normally

undertakes to make in the usual

course of business, in connection

with the distribution or sale of the

products;

(f) Demonstration, installation,


servicing or repair operations,

except such operations performed


at the vendor's premises in

connection with the sale of the

product;

(g) Products which, after distribution

or sale by you, have been labeled

or relabeled or used as a

container, part or ingredient of any

other thing or substance by or for

the vendor; or


(h) "Bodily injury" or "property


damage" arising out of the sole

negligence of the vendor for its

own acts or omissions or those of

i t s 

employees or anyone else

acting on its behalf. However, this

exclusion does not apply to:

(i) The exceptions contained in

Subparagraphs (d) or (f); or


(ii) Such inspections, adjustments,

tests or servicing as the vendor


has agreed to make or normally


undertakes to make in the usual

course of business, in

connection with the distribution


or sale of the products.

(2) This insurance does not apply to any

insured person or organization from

whom you have acquired such products,


or any ingredient, part or container,


entering into, accompanying or


containing such products.


b. Lessors Of Equipment


(1) Any person or organization from

whom you lease equipment; but only

with respect to their liability for "bodily

injury", "property damage" or


"personal and advertising injury"


.caused, in whole or in part, by your

maintenance, operation or use of

equipment leased to you by such

person or organization.
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(2) 

With respect to the insurance afforded

to these additional insureds, this

insurance does not apply to any

"occurrence" which takes place after


you cease to lease that equipment .

c. Lessors Of Land Or Premises

(1) Any person or organization from

whom you lease land or premises, but

only with respect to liability arising out

of the ownership, maintenance or use

of that part of the land or premises

leased to you.

(2) With respect to the insurance afforded

to these additional insureds, this

insurance does not apply to:-

(a) Any "occurrence" which takes

place after you cease to lease that

land or be a tenant in that

premises; or


(b) Structural alterations, new

construction or demolition

operations performed by or on

behatf of such person or


n m ** rt r- r̂ i l'lo r̂


d. Architec ts, Engineers Or Surveyors

(1) Any architect, engineer, or surveyor, but

only with respect to liability for "bodily

injury", "property damage" or "personal


and advertising injury" caused, in whole

or in part, by your acts or omissions or


the acts or omissbns of those acting on

your behalf:

(a) In connection with your premises;

or


(b) In the performance of your


ongoing operations performed by

you or on your behalf .

(2) With respect to the insurance afforded

to these additional insureds, the

following additional exclusion applies:

This insurance does not apply to

"bodily injury", "property damage" or


"personal and advertising injury"


arising out of the rendering of or the

failure to render any professional

services by or for you, including:


(a) The preparing, approving, or


failure to prepare or approve,

maps, shop drawings, opinions,

reports, surveys, field orders,


change orders, designs or


drawings and specifications; or


(b) Supervisory, inspection,


architectural or engineering

activities.

BUSINESS LIABILITY COVERAGE FORM

e. Permits Issued By State Or Political


Subdivisions


(1) Any state or political subdivision, but

only with respect to operations

performed by you or on your behatf for

which the state or political subdivision

has issued a permit.

(2) With respect to the insurance afforded

to these additional insureds, this

insurance does not apply to:

(a) "Bodily injury", "property damage"

or "personal and advertising

injury" arising out of operations

performed for the state or


municipality; or


(b) "Bodily injury" or "property damage"

included within the "products-

completed operations hazard".

f. Any Other Party

(1) Any other person or organization who

is not an insured under Paragraphs a.

through e. above, but only with

respect to liability for "bodily injury",


"property damage" or "personal and

advertising injury" caused, in whole or


in part, by your acts or omissions or


the acts or omissions of those acting


on your behalf:

(a) In the performance of your

ongoing operations;

(b) In connection with your premises

owned by or rented to you; or


(c) In connection with "your work" and

included within the "products-

completed operations hazard", but

only if

(i) The written contract or written

agreement requires you to

provide such coverage to

such additional insured; and

(ii) This Coverage Part provides

coverage for "bodily injury" or


"property damage" included

within the "products-

completed operations hazard".

(2) With respect to the insurance afforded

to these additional insureds, this

insurance does not apply to;

"Bodily injury", "property damage" or


"personal and advertising injury"


arising out of the rendering of, or the

failure to render, any professional-

architectural, engineering or surveying

services, including:
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(a) The preparing, approving, or


failure 'to prepare or approve,

maps, shop drawings, opinions,


reports, surveys, field orders,


change orders, designs or


drawings and specifications; or


(b) Supervisory, inspection,


architectural or engineering

activities.

The limits of insurance that apply to additional

insureds are described in Section D. - Limits

Of Insurance.

How this insurance applies when other

insurance is available to an additional insured

is described in the Other Insurance Condition

in Section E. - Liability And Medical Expenses


General Conditions .

No person or organization is an insured with

respect to the conduct of any current or past

partnership, joint venture or limited liability

company that is not shown as a Named insured in

the Declarations.

D. LIABILITY AND MEDICAL EXPENSES

LIMITS OF INSURANCE


1. The Most We Will Pay

The Limits of Insurance shown in the

Declarations and the rules below fix the most

we will pay regardless of the number of:

a. Insureds;

b. Claims made or "suits" brought; or


c. Persons or organizations making claims or


bringing "suits".

2. Aggregate Limits


The most we will pay for:

a. Damages because of "bodily injury" and

"property damage" included in the

"products-completed operations hazard" is ·

the Products-Completed Operations

Aggregate Limit shown in the

Declarations.

b. Damages because of all other "bodily

injury", "property damage" or "personal

and advertising injury", including medical

expenses, is the General Aggregate Limit

shown in the Declarations.

This General Aggregate Limit applies

separately to each of your "locations"

owned by or rented to you.

"Location" means premises involving the

same or connecting lots, or premises

whose connection is interrupted only by a

street, roadway or right-of-way of a

railroad.

This General Aggregate limit does not

apply to "property damage" to premises

while rented to you or temporarily


occupied by you with permission of the

owner, arising out of fire, lightning or


explosion.

3. Each Occurrence Limit


Subject to 2.a. or 2.b above, whichever

applies, the most we will pay for the sum of all

damages because of all "bodily injury",


"property damage" and medical expenses

arising out of any one "occurrence" is the

Liability and Medical Expenses Limit shown in

the Declarations.

The most we will pay for all medical expenses

because of "bodily injury" sustained by any

one person is the Medical Expenses Limit

shown in the Declarations .

4. Personal And Advertising Injury Limit


Subject to 2.b. above, the most we will pay for

the sum of all damages because of all

"personal and advertising injury" sustained by

any one person or organization is the Personal

and Advertising injury Limit shown in ihe

Declarations.

5. Damage To Premises Rented To You Limit

The Damage To Premises Rented To You

Limit is the most we will pay under Business

Liability Coverage for damages because of

"property damage" to any one premises, while

rented to you, or in the case of damage by fire,


lightning or explosion, while rented to you or


temporarily occupied by you with permission of

the owner.

in the case of damage by fire, lightning or


explosion, the Damage to Premises Rented To

You Limit applies to all damage proximately

caused by the same event, whether such

damage results from fire, lightning or explosion

or any combination of these .

6. How Limits Apply To Additional Insureds

The most we will pay on behalf of a person or


organization who is an additional insured

under this Coverage Part is the lesser of:

a. The limits of insurance specif ied in a

written contract, written agreement or


permit issued by a state or political

subdivision; or


b. The Limits of Insurance shown in the

Declarations .

Such amount shall be a part of and not in

addition to the Limits of Insurance shown in

·the Declarations and described in this Section.
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If more than one limit of insurance under this

policy and any endorsements attached thereto

applies to any claim or "suit", the most we will pay

under this policy and the endorsements is the

single highest limit of liability of all coverages

applicabie to such claim or "suit". However, this

paragraph does not apply to the Medical Expenses

limit set forth in Paragraph 3. above .

The Limits of Insurance of this Coverage Part apply

separately to each consecutive annual period and to

any remaining period of less than 12 months.-starting

with the beginning of the policy period shown in the

Declarations, unless the policy period is extended

after issuance for an additional period of less than 12

months. In that case, the additional period will be

deemed part of the last preceding period for purposes


of determining the Limits of Insurance.

E. LIABILITY AND MEDICAL EXPENSES

GENERAL CONDITIONS


1. Bankruptcy


Bankruptcy or insolvency of the insured or of

the insured's estate will not relieve us of our

obligations under this Coverage Part.

2. Duties In The Event Of Occurrence,


Offense, Claim Or Suit

a. Notice Of Occurrence Or Of fense


You or any additional insured must see to

il that we are notified as soon as

practicable of an "occurrence" or an

offense which may result in a claim. To

the extent possible, notice should include:


(1) How, when and where the "occurrence"


or offense took place;

(2) The names and addresses of any

injured persons and witnesses; and

(3) The nature and location of any injury


or damage arising out of the

"occurrence" or offense.

b. Notice Of Claim


If a claim is made or "suit" is brought

against any insured, you or any additional

insured must:

(1) Immediately record the specif ics of the

claim or "suit" and the date received;,


and

(2) Notify us as soon as practicable .

You or any additional insured must see to

it that we receive a written notice of the

claim or "suit" as soon as practicable .

c. Assistance And Cooperation Of The

Insured

You and any other involved insured must:

(1) Immediately send us copies of any

demands, notices, summonses or


legal papers received in connection


with the claim or "suit";

(2) Authorize us to obtain records and

other information;

(3) Cooperate with us in the investigation,


settlement of the claim or defense

against the "suit"; and

(4) Assist us, upon our request, in the

enforcement of any right against any

person or organization that may be

liable to the insured because of injury


or damage to which this insurance

may also apply.

d. Obligations At The Insured's Own Cost

No insured will, except at that insured's own

cost, voluntarily make a payment, assume

any obligation, or incur any expense, other


than for first aid, without our consent.

e. Addit ional Insured's Other Insurance


If we cover a claim or "suit" under this

Coverage Part that may also be covered

by other insurance available to an

additional insured, such additional insured

must submit such claim or "suit" to the

other insurer for defense and indemnity.

However, this provision does not apply to

the extent that you have agreed in a

written contract, written agreement or


permit that this insurance is primary and

non-contributory with the additional

insured's own insurance.

f. Knowledge Of An Occurrence, Offense,


Claim Or Suit

Paragraphs a. and b. apply to you or to

any additional insured only when such

"occurrence", offense,. claim or "suit" is

known to:

(1) You or any additional insured that is

an individual;


(2) Any partner, if you or an additional

insured is a partnership;


(3) Any manager, if you or an additional

insured is a limited liability company;


(4) Any "executive officer" or insurance

manager, if you or an additional

insured is a corporation;


(5) Any trustee, if you or an additional

insured is a trust; or


(6) Any elected or appointed official, if you

or an additional insured is a political

subdivision or public entity.
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This Paragraph f. applies separately to

you and any additional insured.

3. Financial Responsibil ity Laws

a. When this policy is certified as proof of

financial responsibility for the future under


the provisions of any motor vehicle

financial responsibility law, the insurance

provided by the policy for "bodily injury"


liability and "property damage" liability will

comply with the provisions of the law to

the extent of the coverage and limits of

insurance required by that law.

b. With respect to "mobile equipment" to

which this insurance applies, we will

provide any liability, uninsured motorists,

underinsured motorists, no-fault or other

coverage required by any motor vehicle

law. We will provide the required limits for


those coverages.

4. Legal Action Against Us

No person or organization has a right under


this Coverage Form:

a. To join us as a party or otherwise bring us

into a "suit" asking for damages from an

insured; or


b. To sue us on this Coverage Form unless

all of its terms have been fully complied

with.

A person or organization may sue us to recover


on an agreed settlement or on a final judgment

against an insured; but we will not be liable for


damages that are not payable under the terms of

this insurance or that are in excess of the

applicable limit of insurance. An agreed


settlement means a settlement and release of

liability signed by us, the insured and the

claimant or the claimant's legal representative.


5. Separation Of Insureds


Except with respect to the Limits of Insurance,

and any rights or duties specifically assigned

in this policy to the first Named Insured, this

insurance applies:

a. As if each Named Insured were the only

Named Insured; and

b. Separately to each insured against whom

a claim is made or "suit" is brought.

6. Representations


a. When You Accept This Policy


By accepting this policy, you agree:

(1) The statements in the Declarations

are accurate and complete;


(2) Those statements are based upon

representations you made to us; and

(3) We have issued this policy in reliance

upon your representations.

b. Unintentional Failure To Disclose


Hazards

If unintentionally you should fail to disclose

all hazards relating to the conduct of your


business at the inception date of this

Coverage Part, we shall not deny any

coverage under this Coverage Part

because of such failure.

7. Other Insurance


If other valid and collectible insurance is

available for a loss we cover under this

·Coverage Part, our obligations are limited as

follows:


a. Primary Insurance


This insurance is primary except when b.

below applies . If other insurance is also

primary, we will share with all that other

insurance by the method described in c.

below.

b. Excess Insurance


This insurance is excess over any of the

other insurance, whether primary, excess,


contingent or on any other basis:

(1) Your Work

That is Fire, Extended Coverage,

Builder's Risk, Installation Risk or


similar coverage for "your work";

(2) Premises Rented To You

That is fire, lightning or explosion

insurance for premises rented to you

or temporarily occupied by you with

permission of the owner;

(3) Tenant Liability


That is insurance purchased by you to

cover' your liability as a tenant for

"property damage" to premises rented

to you or temporarily occupied by you

with permission of the owner;

(4) Aircraft, Auto Or Watercraft

If the loss arises out of the maintenance

or use of aircraft, "autos" or watercraft to

the extent not subject to Exclusion g. of

Section A. - Coverages.

(5) Property Damage To Borrowed

Equipment Or Use Of Elevators


If the loss arises out of "property


damage" to borrowed equipment or


the use of elevators to the extent not

subject to Exclusion k. of Section A. -

Coverages.
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(6) When You Are Added As An 

Additional Insured To Other 

Insurance 

That is other insurance available to

you covering liability for damages 

arising out of the premises or 

operations, or products and completed 

operations, for which you have been 

added as an additional insured by that 

insurance; or


(7) When You Add Others As An 

Addit ional Insured To This 

Insurance 

That is other insurance available to an 

additional insured. 

However, the following provisions

apply to other insurance available to 

any person or organization who is an 

additional insured under this Coverage 

Part: 

(a) Primary Insurance When 

Required By Contract 

This insurance is primary if you

have agreed in a written contract, 

written agreement or permit that 

this insurance be primary. If other 

insurance is also primary, we will 

share with all that other insurance 

by the method described in c. 

below. 

(b) Primary And Non-Contributory 

To Other Insurance When 

Required By Contract 

If you have agreed in a written 

contract, written agreement or 

permit that this insurance is 

primary and non-contributory with 

the additional insured's own 

insurance, this insurance is 

primary and we will not seek 

contribution from that other 

insurance. . . 

Paragraphs (a) and (b) do not apply to 

other insurance to which the additional 

insured has been added as an 

additional insured.

When this insurance is excess, we will 

have no duty under this Coverage Part to 

defend the insured against any "suit" if any 

other insurer has a duty to defend the 

insured against that "suit". If no other 

insurer defends, we will undertake to do 

so, but we will be entitled to the insured's 

rights against all those other insurers. 

BUSINESS LIABILITY COVERAGE FORM

When this insurance is excess over other

insurance, we will pay only our share of

the amount of the loss, if any, that

exceeds the sum of:

(1) The total amount that all such other

insurance would pay for the loss in the

absence of this insurance; and

(2) The total of alt deductible and self-

insured amounts under all that other

insurance.

We will share the remaining loss, if any, with

any other insurance that is not described in

this Excess Insurance provision and was not

bought specifically to apply in excess of the

Limits of Insurance shown in th

Declarations of this Coverage Part.

c. Method Of Sharing

If all the other insurance permits

contribution by equal shares, we will follow

this method also. Under this approach,

each insurer contributes equal amounts

until it has paid its applicable limit of

insurance or none of the loss remains,

wiuunttvei uumtib uibi.

If any of the other insurance does not permit


contribution by equal shares, we wilI

contribute by limits. Under this method, each


insurer's share is based on the ratio of its

applicable limit of insurance to the total

applicable limits of insurance of all insurers.


8. Transfer Of Rights Of Recovery Against


Others To Us

a. Transfer Of Rights Of Recovery


If the insured has rights to recover all or


part of any . payment, including


Supplementary Payments, we have made

under this Coverage Part, those rights are


transferred to us. The insured must do

nothing after loss to impair.them. At our


request, the insured will bring "suit" or


transfer those rights to us and help us

enforce them. This condition does not

apply to Medical Expenses Coverage.

b. Waiver Of Rights Of Recovery (Waiver

Of Subrogation)


If the insured has waived any rights of

recovery against any person or


organization for all or part of any payment,

including Supplementary Payments, we

have made under this Coverage Part, we

also waive that right, provided the insured

waived their rights of recovery against

such person or organization in a contract,

agreement or permit that was executed

prior to the injury or damage .
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F. OPTIONAL ADDITIONAL INSURED

COVERAGES


If listed or shown as applicable in the Declarations,

one or more of the following Optional Additional


Insured Coverages also apply. When any of these

Optional Additional Insured Coverages apply,

Paragraph 6. (Additional Insureds When Required

by Written Contract, Written Agreement or Permit)

of Section C, Who Is An Insured, does not apply

to the pereon or organization shown in the

Declarations. These coverages are subject to the

terms and conditions applicable to Business


Liability Coverage in this policy, except as

provided below:

1. Additional Insured - Designated Person Or


Organization


WHO IS AN INSURED under Section C. is

amended to include as an additional insured

the person(s) or organi2ation(s) shown in the

Declarations, but only with respect to liability

for "bodily injury", "property damage" or


"personal and advertising injury" caused, in

whole or In part, by your acts or omissions or


the acts or omissions of tnose acting on your


behalf:

a. In the performance of your ongoing


operations; or


b. In connection with your premises owned

by or rented to you.

2. Additional Insured - Managers Or Lessors

Of Premises

a. WHO IS AN INSURED under Section C. is

amended to include as an additional insured


the person(s) or organization(s) shown in the

Declarations as an Additional Insured -

Designated Person Or Organization; but only

with respect to liability arising out of the

ownership, maintenance or use of that part of

the premises leased to you and shown in the

Declarations.

b. With respect to the insurance afforded to

these additional insureds, the following


additional exclusions apply:

This insurance does not apply to:

(1) Any "occurrence" which takes place

after you cease to be a tenant in that

premises; or


(2) Structural alterations, new

construction or demolition operations

performed by or on behalf of such

person or organization.

3. Additional Insured - Grantor Of Franchise


WHO IS AN INSURED under Section C. is

amended to include as an additional insured

the person(s) or organization(s) shown in the

Declarations as an Additional Insured -

Grantor Of Franchise, but only with respect to

their liability as grantor of franchise to you,

4. Addit ional Insured - Lessor Of Leased

Equipment


a. WHO IS AN INSURED under Section C. is

amended to include as an additional

insured the person(s) or organization(s)

shown in the Declarations as an Additional

Insured - Lessor of Leased Equipment,

but only with respect to liability for "bodily

injury", "property damage" or "personal


and advertising injury" caused, in whole or


in part, by your maintenance, operation or


use of equipment leased to you by such

person(s) or organization(s) .

b. With respect to the insurance afforded to

these additional Insureds, this insurance

does not apply to any "occurrence" which

taî Qc njoQg after

 v

'ou cease to lease that

equipment.

5. Addit ional Insured - Owners Or Other

Interests From Whom Land Has Been

Leased


a. WHO IS AN INSURED under Section C. is

amended to include as an additional

insured the person(s) or organization(s)

shown in the Declarations as an Additional

Insured - Owners Or Other Interests From


Whom Land Has Been Leased, but only

with respect to liability arising out of the

ownership, maintenance or use of that part


of the iand leased to you and shown in the

Declarations .

b. With respect to the insurance afforded to

these additional insureds, the following


additional exclusions apply:

This insurance does not apply to:

(1) Any "occurrence" that takes place

after you cease to lease that land; or


(2) Structural alterations, new

construction or demolition operations

performed by or on behalf of such

person or organization.

6. Addit ional Insured - State Or Political


Subdivision - Permits

a. WHO IS AN INSURED under Section C. is

amended to include as an additional

insured the state -or political subdivision


shown in the Declarations as an Additional
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Insured - State Or Political Subdivision -

Permits, but only with respect to

operations performed by you or on your

behalf for which the state or political

subdivision has issued a permit.

b. With respect to the insurance afforded to

these additional insureds, the following


additional exclusions apply:

This insurance does not apply to:

(1) "Bodily injury", "property damage" or


"personal and advertising injury"


arising out of operations performed for

the state or municipality; or


(2) "Bodily injury" or "property damage"

included in the "product-completed


operations" hazard.

7. Additional Insured - Vendors

a. WHO IS AN INSURED under Section C. is

amended to include as an additional

insured the person(s) or organization(s)

(referred to below as vendor) shown in the

Declarations as an Additional Insured -

Vendor but only with respect to "bodily

injury" or "property damage" arising out of

"your products" which are distributed or


sold in the regular course of the vendor's


business and only if this Coverage Part


provides coverage for "bodily injury" or


"property damage" included within the

"products-completed operations hazard".

b. The insurance afforded to the vendor is

subject to the following additional exclusions:

(1) This insurance does not apply to:

(a) "Bodily injury" or "property


damage" for which the vendor is

obligated to pay damages by

reason of the assumption of

liability in a contract or agreement.

This exclusion does not apply to

liability for damages that the

vendor would have in the absence

of the contract or agreement;

(b) Any express warranty


unauthorized by you;

(c) Any physical or chemical change


in the product made intentionally

by the vendor;

(d) Repackaging, unless unpacked

solely for the purpose of inspection,

demonstration, testing, or the

substitution of parts under


instructions from the manufacturer,


and then repackaged in the original


container;


(e) Any failure to make such

inspections, adjustments, tests or


servicing as the vendor has agreed

to make or normally undertakes to

make in the usual course of

business, in connection with the

distribution or sale of the products;


(f) Demonstration, installation',

servicing or repair operations,

except such operations performed


at the vendor's premises in

connection with the sale of the

product;

(g) Products which, after distribution

or sale by you, have been labeled

or relabeled or used as a

container, part or ingredient of any

other thing or substance by or for

the vendor; or


(h) "Bodily injury" or "property


damage" arising out of the sole

negligence of the vendor for its

own acts or omissions or those of

its employees or anyone else

acting on its behalf . However, this

exclusion does not apply to:

(i) The exceptions contained in

Subparagraphs (d) or (f); or


(ii) Such inspections,


adjustments, tests or servicing

as the vendor has agreed to

make or normally undertakes

to make in the usual course of

business, in connection with

the distribution or sale of the

products.

(2) This insurance does not apply to any

insured person or organization from

whom you have acquired such

products, or any ingredient, part or


container, entering into,

accompanying or containing such

products.

8. Addit ional Insured - Controlling Interest

WHO IS AN INSURED under Section C. is

amended to include as an additional insured

the person(s) or organization(s) shown in the

Declarations as an Additional Insured -

Controlling Interest, but only with respect to

their liability arising out of:

a. Their financial control of you; or


b. Premises they own, maintain or control

while you lease or occupy these premises.
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This insurance does not apply to structural


alterations, new construction and demolition

operations performed by or for that person or


organization.

9. Additional Insured - Owners, Lessees Or


Contractors - Scheduled Person Or


Organization


a. WHO IS AN INSURED under Section C. is

amended to include as an additional

insured the person(s) or organization(s)

shown in the Declarations as an Additional

Insured - Owner, Lessees Or Contractors,

but only with respect to liability for "bodily

injury", "property damage" or "personal


and advertising injury" caused, in whole or


in part, by your acts or omissions or the

acts or omissions of those acting on your


behalf:

(1) In the performance of your ongoing

operations for the additional

.insured(s); or


(2) In connection with "your work"


performed for that additional insured

and included within the "nroducts-

completed operations hazard", but

only if this Coverage Part provides

coverage for "bodily injury" or


"property damage" included within the.

"products-completed operations

hazard".

b. With respect to the insurance afforded to

these additional insureds, this insurance

does not apply to "bodily injury", "property


damage" or "personal an advertising

injury" arising out of the rendering of, or


the failure to render, any professional

architectural, engineering or surveying

services, including:


(1) The preparing, approving, or failure to

prepare or approve, maps, shop

drawings, opinions, reports, surveys,

field orders, change orders, designs or


drawings and specif ications; or


(2) Supervisory, inspection, architectural

or engineering activities.

10. Additional Insured - Co-Owner Of Insured

Premises

WHO IS AN INSURED under Section C. is

amended to include as an additional insured

the person(s) or Organization(s) shown in the

Declarations as an Additional Insured - Co-

Owner Of Insured Premises, but only with

respect to their liability as co-owner of the

premises shown in the Declarations .

The limits of insurance that apply to additional

insureds are described in Section D. - Limits Of

Insurance.

How this insurance applies when other insurance

is available to an additional insured is described in

the Other Insurance Condition in Section E. -

Liability And Medical Expenses General

Conditions .

G. LIABILITY AND MEDICAL EXPENSES

DEFINITIONS


1. "Advertisement" means the widespread public

dissemination of information or images that

has the purpose of inducing the sale of goods,

products or services through:

a. (1) Radio;

(2) Television;


(3) Billboard;

(4) Magazine;


(5) Newspaper;

b. The Internet, but only that part'of a web

site that is about goods, products or


services for the purposes of inducing the

sale of goods, products or services; or


c. Any other publication that is given

widespread public distribution.

However, "advertisement" does nol include:

a. The design, printed material, information

or images contained in, on or upon the

packaging or labeling of any goods or


products; or


b. An interactive conversation between or


among persons through a computer network.


2. "Advertising idea" means any idea for an

"advertisement".

3. "Asbestos hazard" means an exposure or


threat of exposure to the actual or alleged

properties of asbestos and includes the mere


presence of asbestos in any form.

4. "Auto" means a land motor vehicle, trailer or


semi-trailer designed for travel on public

roads, including any attached machinery or


equipment. But "auto" does not include

"mobile equipment" .

5. "Bodily injury" means physical:


a. Injury;


b. Sickness; or


c. Disease

sustained by a person and, if arising out of the

above, mental anguish or death at any time.

6. "Coverage territory" means:
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a. The United States of America (including its

territories and possessions), Puerto Rico

·and Canada;


b. International waters or airspace, but only if

the injury or damage occurs in the course

of travel or transportation between any

places included in a. above;

c. All other parts of the world if the injury or


damage arises out of:

(1) Goods or products made or sold by you


in the territory described in a. above;


(2) The activities of a person whose home

is in the territory described in a.

above, but is away for a short time on

your business; or


(3) "Personal and advertising injury"


offenses that take place through the

Internet or similar electronic means of

communication


provided the insured's responsibility to pay

damages is determined in the United States of

America (including its territories and

possessions), Puerto Rico or Canada, in a

"suit" on the merits according to the

substantive law in such territory, or in a

settlement we agree to.

7. "Electronic data" means information, facts or


programs:


a. Stored as or on;

b. Created or used on; or


c. Transmitted to or from

computer software, including systems and

applications software, hard or floppy disks,

CD-ROMS, tapes, drives, cells, data

processing devices or any other media which

are used with electronically controlled

equipment .

8. "Employee" includes a "leased worker".

"Employee" does not include a "temporary


worker".

9. "Executive officer" means a person holding

any of the officer positions created by your

charter, constitution, by-laws or any other

similar governing document.

10. "Hostile fire" means one which becomes

uncontrollable or breaks out from where it was

intended to be.

11. "Impaired property" means tangible property,


other than "your product" or "your work", that

cannot be used or is less useful because;


a. It incorporates "your product" or "your work"


that is known or thought to be defective,

deficient, inadequate or dangerous; or


BUSINESS LIABILITY COVERAGE FORM

b. You have failed to fulfill the terms of a

contract or agreement;

if such property can be restored to use by:

a. The repair, replacement, adjustment or


removal of "your product'" or "your work";


o r


b. Your fulfilling the terms of the contract or


agreement.

12. "Insured contract" means:

a. A contract for a lease of premises.

However, that portion of the contract for a

lease of premises that indemnifies any

person or organization for damage by fire,

lightning or explosion to premises while

rented to you or temporarily occupied by

you with permission of the owner is

subject to the Damage To Premises

Rented To You limit described in Section

D. - Liability and Medical Expenses Limits

of Insurance.

b. A sidetrack agreement;

c. Any easement or license agreement,

innluriinn an easement nr iicense

agreement in connection with construction

or demolition operations on or within 50

feet of a railroad;


d. Any obligation, as required by ordinance,

to indemnify a municipality, except in

connection with work for a municipality;


e. An elevator maintenance agreement; or


f. That part of any other contract or


agreement pertaining to your business

(including an indemnification of a

municipality in connection with work

performed for a municipality) under which

you assume the tort liability of another

party to pay for "bodily injury" or "property


damage" to a third person or organization,

provided the "bodily injury" or "property


damage" is caused, in whole or in part, by

you or by those acting on your behalf .

Tort liability means a liability that would be

imposed by law in the absence of any

contract or agreement.

Paragraph f. includes that part of any

contract or agreement that indemnifies a

railroad for "bodily injury" or "property


damage" arising out of construction or


demolition operations within 50 feet of any

railroad property and affecting any railroad


bridge or trestle, tracks, road-beds, tunnel,


underpass or crossing .

However. Paragraph f. does not include

that part of any contract or agreement:
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(1) That indemnifies an architect,

engineer or surveyor for injury or


damage arising out of:

(a) Preparing, approving or failing to

prepare or approve maps, shop

drawings, opinions, reports,


surveys, field orders, change


orders, designs or drawings and

specifications; or


(b) Giving directions or instructions,

or failing to give them, if that is the

primary cause of the injury or


damage; or


(2) Under which the insured, if an

architect, engineer or surveyor,


assumes liability for an injury or


damage arising out of the insured's


rendering or failure to render


professional services, including those

listed in (1) above and supervisory,

inspection, architectural or


engineering activities.

13. "Leased worker" means a person leased to

you oy a iauor 

leasing mm uriusr an

agreement between you and the labor leasing

firm, to perform duties related to the conduct of

your business . "Leased worker" does not

include a "temporary worker".

14. "Loading or unloading" means the handling of

property:


a. After it is moved from the place where it is

accepted for movement into or onto an

aircraft, watercraft or "auto";

b. While it is in or on an aircraft, watercraft or


"auto"; or


c. While it is being moved from an aircraft,


watercraft or "auto" to the place where it is

finally delivered;

but "loading or unloading" does not include the

movement of property by means of a mechanical

device, other than a hand truck, that is not

attached to the aircraft, watercraft or "auto".

15. "Mobile equipment" means any of the following


types of land vehicles, including any attached


machinery or equipment:

a. Bulldozers, farm machinery, forklifts and

other vehicles designed for use principally

off public roads;

b. Vehicles maintained for use solely on or


next to premises you own or rent;

c. Vehicles that travel on crawler treads;

d. Vehicles, whether self-propelled or not, on

which are permanently mounted:


(1) Power cranes, shovels, loaders,

diggers or drills; or


(2) Road construction or resurfacing

equipment such as graders, scrapers


or rollers;


e. Vehicles not-described in a., b., c , or d.

above that are not self-propelled and are


maintained primarily to provide mobility to

permanently attached equipment of the

following types:

(1) Air compressors, pumps and

generators, including spraying,

welding, building cleaning,


geophysical exploration, lighting and

well servicing equipment; or


(2) Cherry pickers and similar devices

used to raise or lower workers;


f. Vehicles not described in a., b., c , or d.

above maintained primarily for purposes

other than the transportation of persons or


cargo.

However, self-propelled vehicles with the

following types of permanently attached

equipment are not "mobile equipment" but

will be considered "autos":

(1) Equipment, of at least 1,000 pounds

gross vehicle weight, designed

primarily for:

(a) Snow removal;

(b) Road maintenance, but not

construction or resurfacing; or


(c) Street cleaning;


(2) Cherry pickers and similar devices

mounted on automobile or truck

chassis and used to raise or lower


workers; and

(3) Air compressors, pumps and

generators, including spraying,

welding, building cleaning,


geophysical exploration, lighting and

well servicing equipment.

16. "Occurrence" means an accident, including

continuous or repeated exposure to substantially

the same general harmful conditions.

17. "Personal and advertising injury" means injury,


including consequential "bodily injury", arising

out of one or more of the following offenses:


a. False arrest, detention or imprisonment;

b. Malicious prosecution;
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c. The wrongful eviction from, wrongful entry

into, or invasion of the right of private

occupancy of a room, dwelling or


premises that the person occupies,


committed by or on behalf of its owner,

landlord or lessor;

d. Oral, written or electronic publication of

material that slanders or libels a person or


organization or disparages a person's or


organization's goods, products or services;

e. Oral, written or electronic publication of

material that violates a person's right of

privacy;

f. Copying, in your "advertisement", a

person's or organization's "advertising

idea" or style of "advertisement";

g. Infringement of copyright, slogan, or title of

any literary or artistic work, in your


"advertisement"; or


h. Discrimination or humiliation that results in

injury to the feelings or reputation of a

natural person.

18. "Pollutants" means any solid, liquid, gaseous or


thermal irritant or contaminant, including smoke,

vapor, soot, fumes,' acids, alkalis, chemicals and

waste. Waste includes materials to be recycled,

reconditioned or reclaimed.


19. "Products-completed operations hazard";

a. Includes all "bodily injury" and "property


damage" occurring away from premises

you own or rent and arising out of "your


product" or "your work" except:


(1) Products that are still in your physical

possession; or


(2) Work that has not yet been completed

or abandoned. However, "your work"


will be deemed to be completed at the

earliest of the following times:

(a) When all of the work called for in

your contract has been completed.

(b) When all of the work to be done at

the job site has been completed if

your contract calls for work al

more than one job site .

(c) When that part of the work done at

a job site has been put to its

intended use by any person or


organization ' other than another

contractor or subcontractor

working on the same project.

Work that may need service, maintenance,


correction, repair or replacement, but

which is otherwise complete, will be

treated as completed.

The "bodily injury" or "property damage"

must occur away from premises you own

or rent, unless your business includes the

selling, handling or distribution of "your


product" for consumption on premises you

own or rent.

b. Does not include "bodily injury" or


"property damage" arising out of:

(1) The transportation of property, unless

the injury or damage arises out of a

condition in or on a vehicle not owned

or operated by you, and that condition

was created by the "loading or


unloading" of that vehicle by any

insured; or


(2) The existence of tools, uninstalled

equipment or abandoned or unused

materials.

20. "Property damage" means:

a. Physical injury to tangible property,


including all resulting loss of use of that

property. All such loss of use shall be

deemed to occur at the time of the

physical injury that caused it; or


b. Loss of use of tangible property that is not

physically injured. All such loss of use

shall be deemed to occur at the time of

"occurrence" that caused it.

As used in this definition, "electronic data" is

not tangible property.

21. "Suit" means a civil proceeding in which

damages because of "bodily injury", "property


damage" or "personal and advertising injury"


to which this insurance applies are alleged.

"Suit" includes:


a. An arbitration proceeding in which such

damages are claimed and to which the

insured must submit or does submit with

our consent; or


b. Any other alternative dispute resolution

proceeding in which such damages are


claimed and to which the insured submits

with our consent.

22. "Temporary worker" means a person who is

furnished to you to substitute for a permanent

"employee" on leave or to meet seasonal or


short-term workload conditions.

23. "Volunteer worker" means a person who:

a. Is not your "employee";

Form SS 00 08 04 05 
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BUSINESS LIABILITY COVERAGE FORM

b. Donates his or her work;

c. Acts at the direction of and within the

scope of duties determined by you; and

d. Is not paid a fee, salary or other


compensation by you or anyone else for


their work performed for you.

24. "Your product":

a. Means;

(1) Any goods or products, other than real


property, manufactured, sold, handled,

distributed or disposed of by:

(a) You;

(b) Others trading under your name;

or


(c) A person or organization whose

. business or assets you have

acquired; and

(2) Containers (other than vehicles),


materials, parts or equipment

furnished in connection with such

goods or products.

b. Includes:

(1) Warranties or representations made at

any time with respect to the fitness,


quality, durability, performance or use

of "your product"; and

. (2) The providing of or failure to provide

warnings or instructions.

c. Does not include vending machines or


other property rented to or located for the

use of others but not sold.

25. "Your work":

a. Means:

(1) Work or operations performed by you

or on your behalf; and

(2) Materials, parts or equipment

furnished in connection with such work


or operations.

b. Includes:


(1) Warranties or representations made at

any time with respect to the fitness,


quality, durability, performance or use

of "your work"; and

(2) The providing of or failure to provide

warnings or instructions.
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VIBER: 72 UEC UM1873 POLICY NUMBER:  72 UEC UM1873

CHANGE NUMBER: 003

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.


This endorsement modifies insurance provided under the following:

ADDI TI ONAL INSURED

COMMERCIAL AUTO COVERAGE PART


THE CI TY OF SAN DIEGO

ATTN MR RICHARD W CALVI  SENIOR CONTRACT SPECI ALI ST


600 B ST STE MS-906


SAN DI EGO, CA 92101

Form I H 12 01 11 85 SEQ.NO. 02 Printed in U.S.A.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

WAIVER OF OUR RIGHT TO RECOVER FROM

OTHERS ENDORSEMENT - CALIFORNIA

wc

Policy Numben 72 WEC PQ0544 v · *-- Endorsement Number: 02

Effective Date: 08/01/OB Effective hour is the same as stated on the Information Page of the policy.

Named Insured and Address: TRUSSELL TECHNOLOGIES INC

232 N. LAKE AVE: STE 300

PASADENA, CA 91101

We have the right to recover our payments from anyone liable for an injury covered by this policy. We will not

enforce our right against the person or organization named in the Schedule. (This agreemenl applies only to the

extent that you perform work under a written contracl that requires you to obtain this agreement from us.)

You must maintain payroll records accurately segregating the remuneration of your employees while engaged in

the work described in the Schedule .

The additional premium for this endorsement shall be 

premium otherwise due on such remuneration.

2

 % of the California workers' compensation


SCHEDULE

Person or Organization


THE CI TY OF SAN DI EGO


600 B STREET, .STE 600, 

SAN DI EGO, CA 92101


Job Description


N/A

MS906

Countersigned by

Form WC 04 03 06 (1) Printed in U.SA


Process Date: 09/02/08

Authorized Representative

Policy Expiration Date: 06/01/09
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

CHANGE IN INFORMATION PAGE


Vvlk 

INSURER: 

 S E E

 ATTACHED ENDORSEMENT


NCCI Company Number: 13269 y v \
̂  AUDIT PERIOD: ANNUAL

POLICY EFFECTIVE DATE: 08/01/08 POLICY EXPI RATI ON DATE: 08/01/09


Policy Number:

 7

2 WEC P00544 Endorsement Number:

 0 2

 HOUSING* CODE: DX

Effective Date: 08/01/08 Effective hour is the same as stated in the information Page of the policy.

Named Insured and Address: TRUSSELL TECHNOLOGIES INC

o

ci

o

^'

o

CV


ft

rg


r-

o

o

o

232 M. LAKE AVE. STE 300


PASADENA, CA 91101


PRO RATA FACTOR: 1.000


PRODUCER CODE: 251553


FEIN Number: 954832722 

PRODUCER NAME: CASS & JOHANSI NG/PHS 

It is agreed that the policy is amended as follows:


ANY CHANGES IN YOUR PREMIUM WI LL BE REFLECTED IN YOUR NEXT BILLING

STATEMENT.


THI S IS NOT A BILL.

I N CONSI DERATI ON OF AN ADDI TI ONAL PREMIUM OF $56 IT IS AGREED THAT:

POLICY I S AMENDED TO CHANGE CA TERRITORIAL DIFFERENTIAL

(A) POLICY IS AMENDED TO CHANGE PAYROLL ON CLASS 8601 

ST 04 LOC 01


FOR I NSD 01

(BJ POLICY IS AMENDED TO ADD LOCATI ON 03 FOR I NSD 01 ST 04


LOC READS: 600 B STREET, STE 600 (CITY OF SAN DIEGO -WOS)


SAN DI EGO, CA 92101


FORM NUMBERS OP ENDORSEMENTS ADDED TO THIS POLI CY AT ENDORSEMENT


ISSUE: WC04 0306 WC040306


Countersigned by 

i ^ h ^ -Q p^ 


Form WC 99 00 06 A (1) Printed in U.S.A.

Process Date: 09/02/08

u

Authorized Representative

paggl (CONTINUED ON NEXT PAGE)


Policy Expiration Date: 08/01/09

UW COPY
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CHANGE IN INFORMATION PAGE (Cont inued)


Pol icy Number: 72 WEC PQ0544

SCHEDULE

I T I S AGREED THAT THE POLICY IS AMENDED AS FOLLOWS:


CLASS CODE NUMBER


AND DESCRIPTION

ESTIMATED 

TOTAL ANNUAL 

REMUNERATI ON 

RATES 

PER 100 OF 

REMUNERATI ON 

ESTIMATED

ANNUAL


PREMIUMS

tn

o

n 

o

'3'


m 

o 

a

a* 

rg

o 

IA)

8601 250,000 

ENGI NEERS - CONSULTI NG-MECHANI CAL,


CI VI L, ELECTRICAL AND MI NI NG


ENGINEERS AND ARCHI TECTS-NOT


ENGAGED I N ACTUAL CONSTRUCTI ON


OR OPERATI ON-N.P.D.


(B)

BG01 250,000


ENGI NEERS-CONSULTI NG-MECHANI CAL,


CI VI L, ELECTRICAL AND MI NI NG


ENGINEERS AND ARCHI TECTS-NOT


ENGAGED IN ACTUAL CONSTRUCTI ON


OR OPERATION-N.P.u.

WAIVER OF SUBROGATI ON (093 0)

2.00 PERCENT OF PREMI UM


ALL OTHER STATE CLASS PREMIUM

CA TERRITORIAL DI FFERENTI AL PREM 96B3 (1.075)


TOTAL CLASS PREMIUM

PREMIUM DISCOUNT .8 PERCENT


CA SURCHARGE - 2.000 PERCENT


USER FUNDING ASSESSMENT 1.0703 PERCENT


FRAUD ASSESSMENT 0.2 3 94 PERCENT


CA UNINSD EMPL BENEFIT TRUST FUND 0.1730 PERCENT


CA SUBSEQ I NJ BENEFI TS TRUST FUND 0.0311 PERCENT


FOREIGN TERRORISM (9740) 565,000 

TOTAL ESTIMATED ANNUAL PREMIUM - CA

ALL OTHER STATE(S) PREMIUM

INCREASED LI MI TS PART TWO (9812)


TO EQUAL INCREASED LI MI TS MI NI MUM PREMI UM (9848)


TOTAL ESTIMATED ANNUAL STANDARD PREMIUM

PREMIUM DISCOUNT

EXPENSE CONSTANT 0900


TOTAL ESTI MATED STATE SURCHARGE


FOREIGN TERRORI SM


DTEC (9741)


TOTAL ESTIMATED ANNUAL PREMIUM


ESTIMATED ANNUAL ADDITIONAL ENDORSEMENT PREMIUM


95 

. 2,375

95

030

2,375

50

46B

395

5,6 6 3

-45

116

62

14

10

2

170

5,9 9 2

741

21

129

.6 ,604

-52

160

204

196

9

7 ,07 1

56

Form WC 99 00 06 A (1) Printed in U.S.A.

Process Date: 09/02/08

Page 2

Policy Expiration Date: OB/01/09




000710

IMPORTANT


If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. A statement

on this certificate does not confer rights to the certificate holder in lieu of such Bndorsement(s).


If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may

require an endorsement. A statement on this certificale does not confer rights to the certificate


holder in (ieu of such endorsements).

DISCLAIMER

The Certificate of Insurance on the reverse side of this form does not constitute a contract between


the issuing insurer(s), authorized representative or producer, and the certificate holder, nor does It


affirmatively or negatively amend, extend or alter the coverage afforded by the policies listed thereon.


ACORD 25 (2001/06)



