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September 2, 2008

Via Cal Express

Chairman Barry Schultz and
Members of the Planning Commission
City of San Diego
1222 First Avenue, 4th Floor
San Diego, California 92101

Re: Commisston Docket of September 11, 2008
Casa Mira View :

D_eai Chairman Schultz and Members of the Planning Commission:

- We represent Scripps Mesa Developers, LLC (“SMD"), whose proposed Casa Mira View
project will be before you on September 11, 2008. We are seeking your support for this valuable
project. I am writing primarily to emphasize that the project is covered by a development agreement

" guaranteeing the number of units.

Casa Mira View proposes 1,848 residential units on about 41 acres near Westview Parkway
and Capricorn.Way in Mira Mesa. The density is consistent with the community plan designation for
the site. The project consists of three 5-story residential buildings, each of which will wrap around an
above-ground parking structure. The project will include swimming pools and other amenities. A
privately-funded shuttle will allow residents to reach local businesses and recreational facilities
without burdening the local road or transit systems. SMD has committed to providing its road
‘improvements up front, even though much of the development necessitating those improvements as
mitigation will not be built for years. SMD will provide not fees, but one hundred eighty-five -
affordable housing units either on-site or nearby. The Mira Mesa Community Planning Group
endorsed the project by a 12-0 vote.
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SMD will provide more detailed information regarding the project and various planning issues
separately. As noted above, | am writing separately to address a topic that mixes planning and legal
considerations. In short, the right to develop the project has vested because it is the last subjectof a
devclopment agreement that is still in effect.

VESTED RIGHTS
The development agreement in question was entered into between the City and Pardee
- Construction Company in late 1988. I have enclosed a copy for your reference. According to
Section 4.2 (page 7), the development agreement is in effect for twenty years afier the effective
date of the ordinance that approved it (O-17178). According to Section 1.6 (page 4), the
ordinance approving the agreement took effect on December 14, 1988, so the agreement will be in
effect until late this year. Pardee assigned the development agreement for the Casa Mira View

property to SMD 1n 2007.
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Pardee (or its succcssors) provide a great deal of public mfrastructure over and above what the
City could legally have demanded. This included portions of Black Mountain Road and
Westview Parkway, which have been built; most of Hage neighborhood park, which has been
improved; what was then a third community park, which has been completed; a library and
community swimming pool, which have also been built; and so on, There was also a contribution
for the Penasquitos Canyon Preserve, which has been paid. In fact, the City has separately
acknowledged that SMD has no further liability for the extraordinary benefits of the development
agreement because they have all been provided.

Conversely, the development agreement provided Pardee (and now provides SMD) one
major benefit: Section 5 (on page 11) vested a right to develop the “density and intensity of use”
of “1,848 muiti-family units in the subdivision commonly known as ‘Casa Mira View.”” That is
exactly the project now before you. The agreement is still in effect, so it assures the number of
units being proposed. Even if the agreement had expired, SMD’s rights would have vested
because the City has received its benefits from the agreement and because SMD’s application was
deemed complete months ago. In any event, the agreement is still in effect.

Pl
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CLARIFICATION OF CONDITIONS

We ask that the Commission correct two of the conditions staff has proposed for the project. -
Condition No. 5 of the vesting tentative subdivision map and condition No. 10 of the planned
development/site development permit are defense and indemnity provisions requiring SMD to pay
the City Attorney’s fees and giving the City (i.e., the City Attorney) control over any litigation
challenging the project. This violates the Subdivision Map Act (GOVERNMENT CODE §66474.9),
which requires that cities bear their own attorney’s fees and not impose a settlement on the
. developer. (Both conditions say, consistent with the Map Act, that the developer need not perform a
settlement to which it did not agree, but that protection has no value given the preceding sentence
giving the City sole authority to dispose of the matter, presumably including invalidation of the
permits.) In the past, developers have been willing to accept the City’s version of this provisionina
spirit of cooperation. Unfortunately, though, the position of the current City Attorney, that his office
can dictate the City’s legal policy even in conflict with the Council, necessitates conforming these
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following:

Subdivider shall defend, indemnify, and hold the City (including its agents,
officers, and employees [together, “Indemnified Parties™]) harmiess from any
claim, action, or proceeding against any Indemnified Party to attack, set aside,
void, or annul City’s approval of this project, which action is brought within
the time period provided for in Government Code §66499.37. City shall
-promptly notify the subdivider of any claim, action, or proceeding and shall
cooperate fully in the defense. If City fails to promptly notify the subdivider
of any claim, action, or proceeding, or if City fails to cooperate fully in the
defense, the subdivider shall not thereafter be responsible to defend,
indemnify, or hold City harmless. City may participate in the defense of any
claim, action, or proceeding if City both bears its own attorney’s fees and
costs, and defends the action in good faith. The subdivider shall not be
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required to pay or perform any settlement unless the settlement is approved
by the subdivider.

‘ This tracks the language of state law. To avoid conflicts between the two entitlements,
Condition 10 of the use permit could then either be deleted or replaced with identical language.

{CONCLUSION

Casa Mira View would provide many benefits to the City. It will provide needed housing
in a Jocation consistent with the community plan. The community planning group endorsed the
project unanimously. Even though the property is protected by a development agreement, SMD
will provide not fees, but one hundred eighty-five affordable housing units either on-site or
~ nearby. A private shuttle will ensure that residents do not burden the local road or transit
systems. The density of Casa Mira View has vested. We urge that you recominend approval of

this valuable project. '

aul E. Robinson :
- HECHT SOLBERG ROBINSON GOLDBERG & BAGLEY LLP

Sincerely,

PER/RAS:cas
Enclosure (development agreement)

cc (w/enclosure):

' Mayor Jerry Sanders
William Anderson
John Fisher
Stuart Posnock
Carol Matson
John Leppert
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From: jai_birdie@hotmail.com

Sent:  Tuesday, October 14, 2008 11:00 PM

To: CLK Hearings1 .
Subject: project no: 91647

this is a concern with respect to the proposed development of 1848 condominium at
11195 westview parkway. This site is close to the school and playground where
people gathers most of time and traffic and congestions will be a problem since
westview parkway is just four lane street both ways. the only access for parents
dropping their kids in the morning and residents who uses the ball park and the picnic
park that residents uses mostly on weekend. With 1848 proposed condominium. lets
say average number of residents per condo is 3, you are talking about 5544 people
in that neighborhoad and with average number of cars per resident is 2, you are
talking about .3696 cars in that neighborhood alone with only access out is westview
parkway .. could you imagine how congested the road is early in the morning where
people are going to work and parents dropping their kids at school. and with the
ballpark just across the street , west view parkway will be totally in shambles with
people looking for parking to use the ball park.

is there any study as how many Cars uses weshview parkway in ihe morming ang
during that time that ball parks are being used by neighborhood residents?

thanks,
concern resident,

jay sumilang

10/15/2008
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From: Lopez, Dante P. CIV FISCSD Code 431—5 [dante lopez@navy.mil]
Sent: Thursday, October 16, 2008 9:18 AM

To:  CLK Hearings1 '

Subject: Rezone, Easement Vacation for Casa Mira View

My name is Dante P. Lopez. | am a retired U.S. Navy servicemen but still work for the Navy as a civilian
employee. | live in 11267 Spitfire Road, San Diego, Ca. My property is one of the rows of houses that will
parallel to this future development. | am one of the pioneer owners of this property since 1885 which among us at
Spitfire Road still are. | will not be here during the hearing on Tuesday, October 28, 2008 because [ will be
overseas working for a Navy project.

Me and my neighbors saw the developers plan when they had their open house presentatién at Hage Elementary
School iast spring and we have some concerns of what will be the tmpllcatrons since it will be adjacent to our

properties.

According to the plan of the developers, structures will be buitt at about 80 ft. from their property line. Structures
are five storey buildings. Their property is elevated about more than 15 feet from our property

Building a five storey structure pius eievation will just dwarf the location of our properties, thereby overiooking us
downhill all the time. Although the developers told us that they will plant trees to camouﬂage their buildings these
trees wm take years before they grow to their attatr_ned helghts which | wiil not unvis:on ::I'ly more. uul' Concem
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jUSt break our hearts after 23 years living peacefully, Addlt:onally, with the height of the building and added
elevation; this will deprive us of the sunlight we always have during the peak of winter because the sun rises from
‘a easterly south direction. What we will have are shades of this building and lesser heat radiating into our

houses.

in comparison to the units built by Home Depot by Hillery Road and those at La Jolla Village Drive and 1-805,
these condominiums to be built at Casa Mira View will be the highest in this corridor. The advantage of those two
developments, there are no adjacent detached houses nearby. Casa Mira View will be build just right near our

backyards.

Me and my neighbors know that we cannot stop the developers and it is hard to fight city hall. We are dwarves
fighting a giant. What me and my neighbors recommend to the council if the developers erect these building

more than 80 ft. from their property line thus minimizing the view of these tall buildings from us and giving us more
the privacy we currently enjoy. We do not know if this will put a dent in the developers and city hall's agenda, we
just hope somebody could take a look on this putting their situation as if they are living in this area.

" We love the area and we hope the city councit will hear our dilemma and help us come up with a more viable
solution. From the beginning that this was planned, we are just in the state of depressive move of what will
happen to our properties we worked for all those years. Thank you for readmg my concern in behalf of myself

and my neighbors.

Very respectfully yours,

Dante P. Lopez
Disbursing Examiner

- FEG, FISC, San Diego
937 N. Harbor Drive

'10/16/2008
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San Diego, CA 92132-0058
(619) 532-1570 DSN: 522
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Via Cal Express %; :
S
Council President Scott Peters o I
and Members of the City Council = =
City of San Diego ‘ SN
202 “C” Street, 10th Floor =

San Diego, California 92101 2

Re: Coun.cil Docket df October 28. 2008, ltem 336

{asa Mira View

Dear President Peters and Members of the City Council:

-‘We represent Scripps Mesa Deve]opers,‘LLC (“SMD™), whose proposed Casa Mira View
project will be before you on October 28, 2008. We are seeking your support for this valuable

project. 1 am writing primarily to emphasize that the project is covered by a development agreement
guaranteeing the number of units.

Casa Mira View proposes 1,848 residential units on about 41 acres near Westview Parkway
and Capricorn Way in Mira Mesa. The density is consistent with the community plan designation for
the site. The project consists of three 5-story residential buildings, each of which will wrap around
an above-ground parking structure. The project will include swimming pools and other amenities. A
privately-funded shuttle will allow residents to reach local businesses and recreational facilities
without -burdening the local road or transit systems. SMD has committed to providing its road
improvements up front, even though much of the development necessitating those improvements as

mitigation will not be built for years. SMD will provide not fees, but one hundred eighry-five

affordable housing units either on-site or nearby. The Mira Mesa Community Planning Group

endorsed the project by a 12-0 vote. Finally, the Planning Comrmission approved the project by a 4-0
vote. :

SMD will provide more detailed information regarding the project and various planning
issues separately. Asnoted above, | am writing separately to address two topics that arise from legal
considerations. In short, the right to develop the project has vested because it is the last subject of a

development agreement that is still in effect, and the Council should use the alternative
defense/indemnity language it has already used on other projects.

600 WesT Broapway, Figimn FLoor  San Dieco, CALIFORNLA 92101
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VESTED RIGHTS

 The development agreement in question was entered into between the City and Pardee
Construction Company in Jate 1988. I have enclosed a copy for your reference. According to
Section 4.2 (page 7), the development agreement is in effect for twenty years after the effective date
of the ordinance that approved it (O-17178). According to Section 1.6 (page 4), the ordinance
approving the agreement took effect on December 14, 1988, so the agreement will be in effect until
later this year. Pardee assigned the development agreement for the Casa Mira View property to

SMD in 2007.

, The development agreement provided the City many benefits, mostly by requiring that Pardee
(or its successors) provide a great deal of public infrastructure over and above what the City could
legally have demanded. This included portions of Black Mountain Road and Westview Parkway,
which have been built; most of Hage neighborhood park, which has been improved; what was then a
third community park, which has been completed; a library and community swimming pool, which
have also been built; and so on. There was also a contribution for the Penasquitos Canyon Preserve,
which has been paid. In fact, the City has separately acknowledged that SMD has no further lability
for the extraordinary benefits of the development agreement because they have all been provided.

Conversely, the development agreement provided Pardee (and now provides SMD) one major
benefii: Section 5 (on page 11) vesied aright to develop the “density and intensity of use™ of “1,848
multi-family units in the subdivision commonly known as ‘Casa Mira View.”” That is exactly the
project now before you. The agreement is still in effect, so it assures the number of units being
proposed. Even if the agreement had expired, SMD’s rights would have vested because the City has
received its benefits from the agreement and because SMD’s application was deemed complete

months ago. In any event, the agreement is still in effect.

CLARIFICATION OF CONDITIONS

We ask that the Commission correct two of the conditions staff has proposed for the project.
Condition No. 5 of the vesting tentative subdivision map and condition No. 10 of the planned
development/site development permit are defense and indemnity provisions requiring SMD to pay
the City Attorney’s fees and giving the City (i.e., the City Attorney) control over any litigation
challenging the project. This violates the Subdivision Map Act (GOVERNMENT CODE §66474.9),
which requires that cities bear their own attorney’s fees and not impose a settlement on the
developer, (Both conditions say, consistent with the Map Act, that the developer need not perform a
settiement to which it did not agree, but that protection has nio value given the preceding sentence
giving the City sole authority to dispose of the matter, presumably including invalidation of the
permits.) In the past, developers have been willing to accept the City’s version of this provision in a
spirit of cooperation. Unfortunately, though, the position of the current City Attorney, that his office
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can dictate the City’s legal policy even in conflict with the Council, necessitates conforming these
conditions to the law. We thus request that both conditions be replaced with the following:

Subdivider/Owner/Permittee shall defend, indemnify, and hold the City
(including its agents, officers, and employees [together, “Indemnified
Parties™]) harmless from any claim, action, or proceeding against any
Indemnified Party to attack, set aside, void, or annul City’s approval of this
project, which action is brought within the time period provided for in
Government Code §66499.37. City shall promptly notify Subdivider/
Owner/Permittee of any claim, action, or proceeding and shall cooperate fully
in the defense. If City fails to promptly notify Subdivider/Owner/Permittee
of any claim, action, or proceeding, or if City fails to cooperate fully in the
defense, Subdivider/Owner/Permittee shall not thereafter be responsible to
defend, indemnify, or hold City harmless. City may participate in the defense
of any claim, action, or proceeding if City both bears its own attorney’s fees
and costs, and defends the action in good faith. Subdivider/Owner/Permittee
shall not be required to pay or perform any settlement unless the settlemem 1S
approved by the Subdivider/Owner/Permittee.

This tracks the language of state law and avoids a conflict between the two entitlements.

At arecent Council hearing on another project, the City Attorney advised the Council that the
" City’s standard defense/indemnity language was not barred by the Map Act. We advised the Council
otherwise, but did not have a copy o the Map Act handy. For the Council’s reference, I have thus
also attached a copy of the Map Act section (GOVERNMENT CODE §66474.9) in question. As the
Council can see, it explicitly bars any other form of a defense/indemnity provision (“Except as
provided in subdivision (b), a local agency may not require . . .”), including the language that the
City Attorney had advised the Council to use. :

CONCLUSION

Casa Mira View would provide many benefits to the City. It will provide needed housing in
a location consistent with the community plan. Both the community planning group and the City’s
Planning Commission endorsed the project unanimously. Even though the property is protected by a
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' development agreement, SMD will provide not fees, but one hundred eighty-five affordable housing
. units either on-site or nearby. A private shuttle will ensure that residents do not burden the local
road or transit systems. The density of Casa Mira View has vested. We urge that you recommend

approval of this valuable project.

Sincerely,

aul E, Robinson
HECHT SOLBERG ROBINSON GOLDBERG & BAGLEY LLP-

PER/RAS:cas
Enclosures:  Development Agreement
GOVERNMENT CODE §66474.9

cc (wenclosures):

. Mayor Jerry Sanders
William Anderson
John Fisher
Stuart Posnock -
Carol Matson-
John Leppert

353242_1



CA Codes (gov:66473-66474.10) Page 1 of 1

66474.9. (a) Except as provided in subdivision (b}, a local agency
may not require, as a condition for a tentative, parcel, or final map
application or approval, that the subdivider or an agent of the
subdivider, defend; indemnify, or hold harmless the local agency or
its agents, officers, and employees from any claim, action, or
proceeding agalnst the local agency as a& result -of the action or
inaction of the local agency, advisory agency, appeal board, or
legislative body in reviewing, approving, or denying the map.

{(b) (1) A local agency may reguire, as a condition for a
tentative, parcel, or final map application or approval, that the
subdivider defend, indemnify, and hold harmless the local agency or
its agents, officers, and employées from any claim, action, or
proceeding against the local agency or its agents, officers, or
employees to attack, set aside, void, or annul, an appreoval of the
local agency, advisory agency, appeal board, or legislative body
concerning a subdivision, which action is brought within the time
period provided for in Section 66499.37. '

{2} Any condition impocsed pursuant to this subdivision shall
include the requirement that the local agency promptly notify the
subdivider of any claim, action, or proceeding and that the loczl
agency cooperate fully in the defense. If the local agency fails to
. promptly notify the subdivider of any claim, acticn, or proceeding,
or if the local agency fails to cooperate fully in the defense, the
subdivider shall not thereafter be responsible to defend, indemnify,
or hold harmless the local agency. -

{c] Nothing contained in this section prohibits the local agency
from participating in the defense of any claim, action, or
proceeding, if both of the follewing occur:

(1) The agency bears its own attorney's fees and costs.

(2) The agency defends the acticn in good faith.

(d) The subdivider shall not be required to pay or perform any
settlement unless the settlement is approved by the subdivider.

http://www leginfo.ca.gov/cgi-bin/displaycode?section=gov&group=66001-67000& file=...  10/23/2008
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" DEVELOPMENT AGREEMENT EBETWEEN
THE CITY OF SAN DIEGO AND
PARDEE CONSTRUCTION COMPARY
. NEGOTIATED AND ENTERED INTQ PURSUANT TO

CITY COUNCIL POLICY 600-37 ADOPTED BY THE
CITY COUNCIL ON AUGUST 9, 1988 AND AS
AMENDED -ON SEPTEMBER 13, 1988 -

AT1T8

DOCUMENT NO.
NOVI4IBg

FILED A
QFFICE OF THE CITY CLERK

SAN DIEGO, CALIFGRNIA -

Submitted bv:

Pardee Construction Company

110 West "C" Street -
San Diego, California 92101

Applicant's Attorneys:

Jechn D. Butler, Esqg.

John E. Ponder, Esg.
Sparber, Ferguson, Kaumann,
Ponder, & Ryan

701 “B" Street, Suite BOO
San Diego, Califcrnia 392191
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DEVELOPMENT AGREEMENT BETWETHN
THE CITY OF SAN DIEGO AND
PARDEE CONSTRUCTION COMPAKRY
NEGOTIATED AND ENTERED INTO PURSGANT TO
CITY .COUNCIL POLICY 600-37 ADOPTES BY THE
CITY COUNCIL ON AUGUST 9, 1988 2ND AS
AMENDED ON SEPTEMBER 13, 19£8 :

THIS DEVELOPHENT AGREEMENT ("Agreement”) is entered into

between TEE CITY OF SAN DIEGO, a municipal corporation ("City*],

and PARDEE CONSTRUCTION COMPAMNY, a California corporation

("Owner"™ or "Property Owner").
1. RECITALS- The Agreement is entered into with reference
to the following facts:

1.1 Code Authorization. City, a charter city, is

. authorized pursuant to Government Code Sections 65864 through

5 to nto development agreements with persons having

-~ N
658065.5 nter

iegal or eguitable interests in real property ior the purpose of
establishing certainty for both City and Owne- in the developnent
process. Cilty enters into the Agreement pursuant to the pro-

visions of the Government Code, the City charter and its home-

rule powers, City Municipal Code sections 105.0101 et seg.,

Council Policy 600-37, and applicable éity pclicies. The parties

acknowledge:
(1} This Agreement is intended to assure adequate

public facilities at the time of develorment.

{2) This Agreement is inteﬁded to assure develop-

ment in.accordance with City's Capital Improvement Plans.



{3) This Agreement is intendei to provide eer-
tainty in the development approval proce=5 by only VEStlng

the permltted use(s), density and intexnsity of use with

respect to the subJect property.
{4} This Agreement will per=it achievement of

growth management goals and objectives 2s reflected in the

Progress Guide and Council Policy No. 60{-37.
(5) Owner is required by the Mira Mesa Community
the Mira Mesa Public Facilities Financing Plan and

Plan,

Facilities Benefit Assessment, Planned PResidential Permit

No. B6-0969, Vesting Tentative Map No. 86-0969, and Final

Map No. 9257 to provide public facilities or public improve-

ments as conditions of aapprovals thrcugh the regulatory
process. |

(6} This Agreement will alle§ City to realize
extraordinary and significant

educational, recreational, cultural ari regional benefits

"and facilities end,other supplemental Lznefits in addition

to those available through the existing ragﬁlatory process.

(7) Many of the extraordirzrv end significant

benefits identified  as consideration ts City for entering

into this Agreement are of regional sicz:ficance; relate to

- existing def1c1enc1es in public facilitles; reauire Property

Owner to contrlbute a greater percentzce of bene its than

. would otherwise be required; and represent benefits which

would not otherwiSe be reqﬁired as part of the development

process.’



1.2 OQwner. Owner has a legel or eq:itéble interest in

real property located -in City and Cecunty of San Diego,

the
California, described on Exhibit =~ "A-" attached hereto
{"Property”}. The Property includes the stidivisions known as

Westview (216.6% acres}) and Casa Mira View {43.4%* acres) within
the Mira Mesa cgmmunity planning area. The Property is Iocatea

on the north side of Mira Mesa Boulevard be:ween Interstzte 15

and Black Mountain Road. -

1.3 Interest cof Owner. Owner her=by represents that

it has a legal or eguitable interest in the Property and is

authorized tc enter into this Agreement.

1.4 Planning Commission - Council Hearings. On

September 19, 1988, the Planning Commissior of the City ({*pPlan-

ning Commission"), after giving notice pursuaht to Government

Code sections 65090 and 65091, held a public hearing to consider
reenznt . The Planning

the Owner‘s application for this Agree:
Commissionrn recommended that the City Council ceny approval of the
Development Agreement. On September 20, 198f, the Council of The

City.of San Diego ("Council®), after providiz: notice as required

" by law, held a public hearing to consider thz Owner's application

for the Agreément.

1.5 Council Finéings. The Courzil finds +that. this

Agreement is consistent with the Progress Guice znd General Plen,
Specific Plan or the Community Plan, Council Policy 600-~37, as

well as all other applicable ordinances, plans, policies and.

regulations of City.



1.6 City Ordinance. On 'fdavézﬂééhr[q(/%@, the
¥

approving this

. c:oun'cii adopted Ordinance No. 0- 17178 :

"Agreement. The ordinance becomes effective c:ﬁkxmmézf /4', 1988.
2. DEFINITIONS. In the Agreement, unless the context.
otherwise requires:

2.1 "Community Plan” is the Mira Mzsa Community Plan,

adopted by the City Council on August 25, 19&I, by Resolution No.

R-254903, as amended on January 5, 1988, by City Council Resolu-

.tion No. R-270080.
2.2 "EIR" is the Environmental Irzzct Report EQD Nos.

86-0969/87-0177, certified on January -5, 1%38, by City Council

Resolution Noh_R—270080.

2 e 3
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Council on June 18, 197%, pursuant to Rescluation No. R-223727,

and any duly approved amendment to the FM.

2.4 "Financing Plan" means .the Mira Mesa Public

Facilities Financing ©Plan, adopted by ns City Council on

February 23, 1988, by Resolution No. R-272414, 'or. subsecuent

approved amendaments. ‘The parties recognizsz that the Financing

Plan sets forth the public facilities which <ill be reguiredé for

the ultimate build-out of the Community Plan. The generél

description, process and allocation of ccs:is contained in the

Financing Plan are further explainec and identified in the

Financing Plan which is incorporated herein :r reference.

2.5 "Negative Declaration® is the Negative Declaration

for Bage Park, EQD No. 87-0456 issued July 23, 1987, and Addendum

thereté.



"Westview"™ and

2.6 "PRD™ is Planned Residential Fermit No. 86-0969,
approved by Planning Commission on October 23, 1987, pursvant to

Resolution No. D0B6-PC, and any Quly approvsZ amendment to the

PRD.
2.7 “Project" is the development ¢f the Property as

set forth in the Community Plan, PRD, VTM, zré FM. The Project

includes 38 single family detached units znd 1,826 attached
melti-family units in the - subdivision <ccmmonly known as

1,848 "multi-family units In the subdivision

commonly known as "Casa Mira View."

2.8 “Property" is the real propsrty referred to in

.Exhibit A.

2.9 “Property Owner™ or "Owner" means the person
persons, or entity having a legal or equitzble interest in the

Property and includes the Property Owozr's successors in

interest.

2.10 “shapell” is Shapell Industries, 1Inc., and its

successor in interest, § & £ Constructior Company, who have a

legz2l or eguitable interest in that subdivicsion commonly known as
Kesa Del Sol which is subject to Planned Fasidential Permit No.

86-0613, Tentative Map No. 86-0613 and Finzl Mzp No. 9407.
8§6-0969,

2.11 "VvmM" is Vesting Tentativz Map No.

approved by Planning Commission on October 22, 1987, pursuant to

Resolution No. R-0076-~-PC, and any duly apﬁ:oved‘amendment to the

VTHM.

2.12 "Zoning” is Ordinance No. C-17009 adopted by City

Council on January 19, 1988, rezoning the -real property to

R1-5000 and R-3000 zones.



2.13 "404 Permit” is Army Corps of E:rgineers 404 Permit

.issued December of 1987,

2.14 "1603 Permit” 1is California Cepartment of Fish -

¢

and Game Section 1603 permit dated December 2z, 1987.

3. EXHIBITS. The following documents referred to in the
Agreement are attached to this Agreement, are on file with the

City of San Diego, and are identified as follows:

Referred to

. Exhibit ‘
Designation Description _ in Section

A The Property 1.2, 2.9
B Planned Residential Permit No. £6-0969 1.1(5),2.7
C - (deleted)
D - .Vesting Tentative Map No. 86-0859 1.1(58),2.12
E - Army Corps of Engineers 404 pez=it 2.14
F Ccalifornia Depaftﬁéﬁt of Fish axné

Game Section 1603 permit 2.15
G Certificate EIR 86-0969 2.2
H | Notice of Determination for Westview PRD 3
1 Negative Declaration for Hage Park 2.6
J Notice of Determination for Hzze Park 3
K Final Map No. 9257 1.1¢(5)
L " Black Mountain/Westview Parkwz

Improvement Plans 6.1(a) (1)
M Bage. Neighbeorhood Park General

Development Plans C6.1{a) {2}
N Third Community Park General

-6.1(a)(3)

Development Plans

4. GENERAL PROVISIONS.

4.1 Property Subject to the Agreereat., Until released

pursuant to the p;oviéions of Section 9.3 below, nc property

e



|

chall be released fr6ém this Agreement until Property Owner has

~fully performed its obligations arising out cI the Agreement.

4.2 Duration of Agreement. The term of the Agreement

shall commence on, and the effeétive_date of the Agreement shall

17478 .

be, the effective date of City ordinance No. 0O-

set_fbfth in S 1.6 above and the ter= chall extend for a

ty (20) years/ following the effective date unless the

perieod tw

Agreemet is ea T terminated;-ox its term =sdifiecd.

4.3 Assignment. Property>0wner 2211 have the right

5

4
rty, in whole or in part, to any

-

- a/-
to transfer or assign” the Prope
. : .. - RPN .
person, partnershlp, jolntﬂyenture,'flrm or corporation at any

time  during the térm/ﬁ?’this Agreement;,prcvided, however, the

rights of the Property Owner under this Zz:reement  may not  be

- ’ . ’.-—M‘_“_‘\‘—‘_\‘——
transferred or assigned unless the itter consent of the'Tﬁfﬁs

Manager of City 1is first obtained and any trznsfer or assignment

of the rights under this Agreement shall irziude in writing the
assumption of the duties, obligations, anc liabilities =zrising

from this Agreement 1f the City Managef grarzs written consent to

transfer the rights. Such trensier .or zzsignment shall not

relieve the Property Owner of any duty, oklicztion or liability
to City without the consent of the City Manager. The City

. . ' ' . K '
Manzger's '~ ccnsent to transfer, assignmez:i and release of

liability shall not unreasonably be withheld.

During the tarm of this Agrzezent, anv approved
assignee or transferee of the rights under this Agreement shall
observe and perform all of the duties and okligations of Property

Owner contained iq/this Agrieement as such @uties and obligations

pertain to the /portion of the Property trarnsferred or assigned.

-

-7-



Any and all approved successors and assigsees of Property Owner
shail have all_of the same rights, benefits.'énties, ocbligations,
énd.liabilities of Property Owner under fhis Agreement. If. the
Property- is éubdivided, any subdivided parcel ~may be soléd,
mortgaged, hypo;hecated, assigned or transferred to persons for
developmént by them in accordance with the provisions of this
Agreement. Upon assignment or tr;nsfer of‘£he riéhts of Property
Ownef'under this Agreement, the'obligétians of Property d#ner and
the transferee or asignee shall be joint'ané sevéral.

4.4 Amendment or Cancellation of Agreement. This

Agreement may be amended from time to ﬁime.or cancelled by the
mutuai consent of theAparfies but only in the same manﬁer as its
adoption by an ordinance as set forth in.Government Code section
65868 and San Diégﬁ,Municipgl deg section i0§f0;09. The term -
"Agreemeﬁ;“ or "Development Agreement” shall include any amend-

menT
oo T

4.5 Enforcement. Notwithstandinc Government Code

section 65865.4 and San Diego Municipal Code seciion 105;0110,
thié Agreement 1is enforceable by 'any party to the Agreement in
- any ﬁanner provided by law. The remedies provided in Section 8.4
of tﬁis Agreemént shall not include ané Cityv shall not be.liablg
for any action in cdamages or any costs or attorney's fees
resulting from any dispuﬁe, contro;ersyt action or inaction, or
any iegal proceediﬁg erising out of this Agrecsnent.

4.6 Hold Earmless. Property Owner zgrees to and shall

hold City, its officers, agents, employees, consultants, special

counsel and representatives‘harmless from - liability: (1) for

damages, 7just compensation, restitution, judicial or eguitable

g ;
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- relief arising out of claims

for personal injury, including

health, and claims for property damage which may arise from the

‘direct or indirect operations of the Property Owner or  their

contractors, subcontractors, agents, employees or other persons

acting on their behalf which relates to the Project; and {2} from

any claim that damages, just compensation, restitution, judicial
or equitable relief is due by reason of the terms of or effects

arising from this Agreement. Property Owner agrees to pay all

costs for the defense of the City and its officers, agents,

employees, consultants, special counsel’ and representatives

regarding any action for- damages, just compensation, restitution,

judiciall or equitable relief caused or alleged to ha§e been
caused by reason of.Propérty Owner's actions in connection with
the Project or any claims_arising out of this Agreement. This

just.

hold harmless Aéreement applies to all claims for damages,
compensation, restitution, judicial or equitzble relief suffered
or alleged to have been sufferéd by reéson of the events refer:éd
to _iﬁ this_Aparagraph or due by reason o0f the teims cf, or
effects, arising from_ﬁhis_Ag:eément regardless of whether or not
the Cityv prepared, supplied or appfoved this ﬁgreement, plans or
specifiéaticns: or bothk, for the Project. The Property Owner
fufther agrees ;o indémgify, holé harmless, exé pay all costs for
the defense'of £he City, including fees ard costs for special
counsel regarding any action by a third party challenging the
validity of this Agreement or asserting that damages, just
compensation, res;itution,,judicial or equitablé relief is due to
personal or property rights by reason of the terms of, or effects
arising from this Agreement. Property 6wne: shall select legal

-9~



counsel to represent City in'an} such proceecing subject to City
: i

Attorney's approval. Such approval shzll not be unreasﬁnably

withheld. City may make all reasonable decisions with respect to

its representation in any legal proceeding.

4.7 Binding Effect of Agreement. To the extent not

otherwise proﬁided in Section 4.3 of this Agreement, the burdens

of the Agreement bind and the benefits df the Agreement inure to

the parties' successors in interest.

4.8 Reiationship of the Parties. The contractual-

relationship between City and Owner arising out of the Agreement
is one of independent contractor and not agency. This Agreement

does not create any third party beneficiary rights.

4.9 Notices. All notices, demands and correspondence
required or permitted by the Agreement shall be in writing,K and

delivered in person or mailed by first class or certified mail,

postage prepaid, addressed as follows:
If to City, to: .

The City of San Diego

City Administration Building
202 "C" Street, 9th Floor
San Diegeo, CA 32101
Attention: City Manager

If to Owner, to:

Pardee Construction Company
110 West "C" Street

San Diego, California 92101
Attention: Michael D. Madigan
Phone: ({619) 231-5744

A party may éhahge its address by giving notice in

writing to the other party. Thereafter, notices, demands and

correspondence shall be addre;sed and transmitted to the new

adéress. Notice shall be deemed giveh upon personal deliverv or,

-10~



if mailed, two {2} business days following &:gosit in the United

States mail. -
5. DEVELOPMENT OF THE PROPERTY.

5.1 Rules, Regulations ané Policies. The rules,

regulations and official policies governing the permittel vse(s)
of the Property, with respect to and only with respect to: the’
density and intensity of use of the Prepexty, shali be those

rules, regulations and policies applicable tc the Property as of

the effective ‘date of this Agreement.

5.2 Ppermitted Use, Density and Intensity of Use; Rate

and Amount of Growth. . This development

res permitted use (s} of
s

\\iifi:_ff?sity and intensity of use. The permitted u#e{s} =
land, density and intensity of use shall be ST the project which

iﬁcludeé 38 single family detached units =z=nd 1,826 attached

7 units . in  the subdivision commonly known as

R Y L Er
LULCi-ramiiy

"Westview” and 1,848 multi-family wunits In the subdivision

t o
e

) - . - /_:
commonly known as "Casa era/y;ew;’

) The . ri to regulate the 3rate anéd amoun
I

growth is not 2

G6gated by the City. The Citx hereby retains -

ents in this

velopment. No vested rights as to any recuir

ragraph either as to existing or fut regulations, ordi-

icies and plans 1s he conferrec.

P

nances,

~11-~
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5.3 Design and Constructicon Stanc:zrds and Specifica-

- T ‘ . .

The design and constriction standarcs and specifications
S —\

for buildings and structures in the kroject skall be subject to

tions.

applicable design etandérds and guideiines in effect at the time

that any development approval shall b sought for the Project or

any unit or structure contained Wlthln the P*cJect

5.4 Max1mum

maximum height aﬁd size for all siructures s-zll be as provided

in the appllcable zoning cla551f1cat10ns.

Height andf Size o©f Structures. The .

5.5 Reservatlons and Dedlcatlors c: Lands for Public -

PUrposes. Mln;num

I .
public purposes shall be as set forth in all! approvals for this

Project, lncluang the vTM/ FM, PRD and as ‘set forth in this

l

Agreement. '
5.6 FX¢ure

.

iscretionary Approve_s. Except as pro-

vided in section 5.2 and 5.9,/;hi§hhqreemezi shall not : prevent

. a/ -
the City, when consider%gg/requests for dls::etlonary approvals
subsequent to the elifeetive date of this Ag es ent, from applying

new rules, regulatjons, 39d/poiicies which

\ .
kzzges\in the general

Property, including b%ﬁ/not limited to, ck=z==x e

\

' s . / . .
plans, specifi plan, fcommunity plan, subdlv;,_on end/or building
reculations,

denying or/conditionally approving any suisaguent applications

for 1land Or new rules,

that such new

provided, hcwaver

regulation

and/er policies;

rules,

&z Diego and are

tio

imposed solely

reservatlons and dedicztions of land for-

ere gpplicable to the

nor shall this Agreement Fprsvent &he City- from:



addition, this Agreement shall not prevent from

exercising 1its police power to .protect e healfh,xéafety and

welfare of the public. This Polic Power, -exercised in

accordance with section 5.14 of this Agreement, is paramount to

any rights or obligations created .or existing between the

parties.

5.6.1 Future Discretionaryrapsrovalé Required for

Black Mountain Road Construction. Shoulad Property'_Oﬁner be

required to obtain any discreticnary approvals or amendments to

existing approvals for the construction of Black Mountain Road on

Owner's P;dperty subseguent to the effective date of this

Agreement as a result of being directed by City to construct that

portion of Black Mountain Road which is shown on the Mesa Del Sol
Final Map No. 9407, and Property Owner is unable to obtain such
approvals because of the application of rules, regulations or

EEEEE fiective date. of this

Agreément, then énd in that evéht, Prope-ty Owner shall be
relieved of its obligation to comstruct that portion of Black
Mcuntain Rbad which is opn the Mesa Del SqlfSubgiviﬁoh.

5.7 Processing Fees. Al%ifiif/EB;JLharges intendeé to

cover City costs associated with processing developmeni of the

Property, including but not 1limited to fees and charges for

applications, prggessingr\,inspections, plan review, . plan pro-
éessing, and'dgfénvironmen§ 1 review, which are existing or may
be revised or adopteﬁ_dufing the term of this Agreement,. shall
apply to ¢t eveibﬁﬁenf of the Préperty.

| 5.8 Amendments or Additions to Facility Financing

Programs. This Agreement shall not preclude the inclusion of and

-13-



"community or City—wid

caused" by 1nflat10n//1ater more accurate cos= estlmatlon, later .

benefits have been provided,

changes to Facility Benefit Assessments, Facility Financing

Plans, Development Iﬁpact FeeS or other relateZ fees .adopted on a

basis where such inclusion or charge is

commonly accepted higher standards of construc ion, an allocatlon

3 I

to the Mira Mesa Communlty of a fa%; share of
/

whiqﬁh demonstzably benefit said

the cost of any

regional ‘public improvements
{

nities of Citv or to address
s arising froz and attributing to
unforeseen circumstances in the development o the Property.

5.9 Development, Construction zzd Completion of

In consideration for the extraordirary and significant

pProject.

benefits set forth in Section 6.1, the Owner has been legally

vested under paragraph 5.2 with regard to the,?efmitted use (s) of

land, density and intensity of use.  To thsz extent that such

the City alsc confers under this
section the right to develbp, construct and complete.the Project
in accordance with limited phasing and timi:;."The Owner shzll

be  issued the following number 'of buildi:g

' following‘years provided.

’Lnbér of
BL:lClrg Permits

Year

1990 ; 200
1991 ; 350
1992 ' ~; 350
1993 ' | % 35?//’
1994 ‘ . \;,igﬂ
1995 ' 450

-14-
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1996 50
1997 i 450
1998 E : (kw;/,fﬁ4so
1999 P —“‘<> | 212

;n”EHe event Ownef &lects to o-tain fewer building

pérmits duriné any calendar year than is specified, the differ-~ -

~ence in npﬁber shall be added to the nunber specified for the

i
I

followin year and_.l‘ﬁéy he c;ut—ied forwaré from year to vyear
- P g ;

thereaftkr. 'building g}mits are subject to the allocation

pé/the growth management element
/ S : :

. . vé ) .
amendment adopted by the éiﬁz/Counc1l on Auctst 9, 1988, subject

to voter approval.
5.9.1 Certificate of "“Occupazzv. No certificate

process pursuant to Sectdon 4A3b

cof occupancy (or equiﬁalent-document) for'é:y d#ellingqﬁnit on

o

= —
ik

until construction of Black Mountzin/Fesiview Parkway, Hage
Neighborhood Park, the 25 acre athletic czzmplex in the Thirgd

Community Park, and the traffic signal at Hillery Drive ané Black

Mountain Road have been completed. "Complzied” means, for the’

purposes oi this subsection, & status of ccxstruction such that

members of the public can physically use &%k: improvements showrn

on the Black Mountain/Westview Parkway, Ea?é'Neighbofhood Park
and Third Community Park Improvemenf Plans. PNothing contained in
this subsection shall be constrved to lizit City's right to

require, after said improvements are so com-leted, correction of

construction defects prior to City's &cceptance of said

>

improvements.

-15-
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5.10 Moratoriums. Morato;iums'ena::ed by the City for

" the public health,féafety'and welfare whick are imposed on the

fProperty or Projectishéll toll the time perioZs: set forth in this
N e

Agreement.

5.12 Progress Reports Unti) Construction of Project is

Owner shall make reports of the progress of construc-

Complete.

tion of public facilities described in the Rgreement in such

detail and at such time as the City Manacer or Citv Engineer

reasonably requests.

$.12 City to Receive Constructior Contract Documents .

Owner shall furnish City, upon written recuest, copies of any

public facilities construction contracts ané supporting documents

' relating to the Property.

5.13 Conditions of Discretionarv Approvalgl " The

requirements imposed as conditions of any discretionary approval

received-thfough the City's existing requlatcrv process  shall be

governed by the terms of those approvzls except to the extént
thié Agreement modifies'sﬁch conéitions, burx ih no event shall
suc&i.conditions be. affected by the terminztion, canceilation,
rescission, revocation, default or expiration of this Agresment.

5.14 Prolice Power. In the exerzise o0f its Police

Power, the City Council shall recognize aré consider the circum-
stances existing 2t the time this Agreemen: wazs authorized. 1In

addition, such exercise of the Police Power shall be consistent
_with the purpose and intent of the Developmez: Agreement statute,

Government Code § 65864 et seq.

-16~
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attached as Exhibit L.

6. DEVELOPMENT PROGRAM.

6.1 (a) Extraordinary and Significant Benefits.

or of law, to

Notwithstanding any provision in this Agr
or the parties

——

the contrary and as partial consideration

entering into this Agreement, the parties ree that Owner is

obligated to provide to the ty the folio ing enumerated extra-

ordinary and significant Menefits even/if the Owner: cancels,

rescinds, - repudiates, regfuses, revokés or in any manner termin-

ates or attempts to ter inate this Agreement:

-{1) Black Mountain Roaé, Westview .Parkway:

Portions of Black Mountain Road and Westview Parkway which are,

together with utilities and other appurtenances thereto, to be

constructed on and adjacent to the property; said construction is

herein referred to as "the Black Mountain/Westview Parkway

Construction.” The Black Mountain/Westview Parkwayv. Construction

shall be accomﬁlished in compliance with (i) condition of said
vestiné-tentative map set forth in Exhibit D and (ii) imﬁfovement
plans'approved by the City Engineer of City {23584-D for Black
Mountain Roaa, 23643-D forl Westview Parkway; and 23729-D for
Westviéw Parkway Offsite), herein referred collectively to as

"the Black Mountain/Westview Parkway'improvesent Plans." A copy

of the Black Mountain/Westview Parkway Improvement Plans is

(2} Hage Neighborhood Park: Property Owner shall

also design and improve five (5) acres for a 9 acre neighborhood
park, known as the Hage: neighborhood pafk, also -known as

"Westview Park," adjacent to Hage Elementary School Site, in a

manner satisfactory to the City Engineer. The site will consist
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- of an approximate 9 acre park site and- a !( acre school site:

said construction 1is herein referred to zs "Hage Neighborhood

-Park Construction.”

Property Owner shall imprcve this 5 acre park
site in accordance with section 5.9.1 prior to the occupancy of

any of the residential units. Property Owner shall enter into an

agreement with the City‘authorizing rEiﬁbu:sa:ent for such work

-~

from the appropriate. funds prior to the arz--oval of the final
map.
The Hage Nei§hborhood Pa-r Construction shall

be accomplished in compliance with (i) conditions of said vesting
tentative map set forth in Exhibit D; and (ii} approved General

Development Plan for the Hage Neighborhcz£ Park ({"the Hage

!
Neighborhood Park- General Development Plans”), a copy of which is

attached as Exhibit M.

{3) Third Community Park: Unit No. -8 is

designated as a public park and is to be aczitired in accordance

with procedures established in Section 64479 et sec. of the

-Subdivision Map Act. Prior to the apprcvel of a final map

including this pérk site, the City may, &t iis option, enter into

an agreement to acguire the site within twc (2}. years. Failure

to enter into such agreement will ‘terminate ITs park reservztion.

The designatibn of Unit Xe. B as a park site

~shall be deleted provided a Community Plan 2-endment is approved

by the City Council redesignating the lanc use and a lease is
executed with the San Diego Commﬁnity Collece District and the
City of San Diego for a 30 acre;site. Twenty-five acre athletic
c&mplex cf the 30 acre site is to be improvez ﬁfipr to occupancy
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‘Owner shall request FBA credits for this imp

of any of the residential units; said con:truction is herein

referred to as "Third Community Park Consi-uction.”™ Property

rcvement.
The Third Community Park Construction shall

be accomplished in compliance with {i) condition of said vesting
tentative map set forth in Exhibit D; and (I} approved General
Development Plan for the Third Community Parkx (“thé Third Commu-

nity Park General Developmént Plans™), 2 copy of which is

attached as Exhibit N.

(4) Mifa "Mesa Library: ¥ropertvy Owner is

reguired by the Financing Plan to participzte in the cost of
constructién of the Mira Mesa Library ("Likrary”). Subject to

section 6.4, on January 10, 1392, Property Owzar shall advance to

the: City, FBA Funds ("funds advanced"), subjezt to. reimbursement

pursuant to section 6.3, i1n an amount not to exceed Three Million

Dollars (5$3,000,000.00) for the Library. £zid advancement of

funds is prior to the time funds are recui-sd pursuant to the

Financing Plan.
(5] Penasaouitos Canyon Preseve Non—-Reimbursable

Contribution: Property Owner agrees to maks a2 non-reimbursable

corntribution of One Hundred.Thousand Dollars (5100;000.00) to the

City for use in the Penascuitos Canyon Presz=zve. The contiribu-

tion shall be made on or before the isszznce of the first

building permit for a residential wunit ‘constructed in the

Project.
{6} Community Swimming Pool: Property Owner is

recuired by the Financing Plan to particigzte in the cost -

construction of the community swimming pocl ("Pool”) in t}
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Community Park. Subject to section 6.4, on July 1, 1990,

Property Owner shall advance to the City, FBA Funds ["funds

"advanced™), subject to reimbursement pursuart to section 6.3, in

an amount not to exceed Two Million Four HBund-ed Thqusand bollars
{$2,400,000.00) towards the cost of the construction of the Pool.

Said advancement of funds is prior to the tims funds are reguired

' pursuant to the Financing Plan.

{7) Field House: Property Cwher is required >hy

the Financing Plan-to particip;te in the cost of the construction
of the field house ("Field Housé“) as part'of phase two of the
Third Community'Park.' Subject to sectjon 6.4, on July'l; 1994,
Prqpérty Oowner shall advance to the City, FBA Funds ("funds

zdvanced"), subject to reimbursement pursuar* to section 6.3, in

"an amount not to exceed Two- Million Dolliers  -{§2,000,000.00}

towards the cost of construction .of the Field House. Saig

advancement of funds 1s prior to the time funds are réquired

pursuant to the Financing Plan.

(8) Librarv and Park Non*REimbursable--Contribﬁ-

tions: Property Owner agrees to make a ron-reimbursable con-

tribution of Five Hund:ed'Thpgsand boilars {$500,000.00) to City.
Vto be useé for general improvements for £h§ Miras ﬁesé Library.
The contribution to the City shall be paid on demznd by the City
but no earlier than July 1, 1933. Properiy Owner agrées to make
"an additional non-reimbursable contribution of One Million

Dollars ($1,000,000.00) to City to be used for general public

improvements within the Mira Mesa Planning Area, The

cont:ibution.for'general public improvements shall be paid to the

City as follows: Five Hundred Thousand Dollars ($500,000.00) on

~20-
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demand by the City but no earlier than July' 1, 1995; and the
balance of Five Hundred Thousand Dollars {$5C2,000.00), together

‘with accrued interest, if any, on demand L» the City but no.

earlier than July 1, 1987.

The dcllér amounts set forth in section
6.1(a) (8) .as non-reimbursable contributions 2z2re stated- in 1989

dollars. Said amounts shall increase at the rate of 4% for ﬁhe

remainder of fiscal year 1989 and at a rate trareafter consistent

witﬁ the inflation factor of the Financing Flan for each fiscal

year until paid.

6.1 (b} Additional Extraordinary and Significant

Benefits; Mesa- Del Sol Improvements. City Council approval of

the Mesa Del Sol Subdivision in part obligated Shapell to

construct the following improvements ("Mesz- Del Sol Improve-

ments") : _
(1) Black Mouhtain Road full-wiéth north of Galvin

Avenue to the northerly subdivision bourngary.

(2) Traffic signal system at Hillery Drive and Black

Mountain'Road.

(3} To improve four acres of a nine acre

neighborhood park known as the Hage Neighborhood Park,

satisfactory to the City Engineer.

{i) As additional . extraordinary and

significanf benefits, Property Owner agrees, if directed by Cityv,

to construct the Mesa Del Sol Improvéments set forth in section

6§.1{b) -1f Shapell is declared in default by the City under Final

Map No. 9407 of its agreement relating to the improvements for
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Nesa Del Sol.1 1f Shapell or the successor in interest to the

Mesa Del Sol subdivision is successful in ci:zining a new PRD,
tentative map or similar plan for the Me:s:z Del Sol Project,
and/or Shapell or its successor in interes: is exonerated from

the defauwlt, then Property‘ Owner will &L= relieved of the

condition to provide the Mesa Del Sol Improvszents described in

section 6.1(b). 1In the event Property Owne:r is relieved of the

condition to construct the Mesa Del So! Improvements, any

reference herein to the Mesa Del Sol Improﬁ zznts shall be of no

force or effect.

6.2 (a) THE BLACK MOUNTAIN/WESTVIZY PARKWAY CONSTRUC-
TION:
{1} Plans: Property Owner has, at Proberty

Owner's .sole cost,.submitted_tq.City_the gla;k_ﬂouﬁtain/westview _

Parkway Improvement Plans for the Black Mourn:zin/Westview Parkway
Construction. City shall, in its custemzor and usual manner,

review and critique the Black Mountziz/Westview  Parkway

wozr of any reguired

Improvement Plans and notify Property Owz=:

changes thereto. Propefty Owner shall promc-tiv make sucﬁ'changes_

to the Black Mountazin/Westview Parkway Imprcvzzent Plans.

(2) Bond{sl: No later thzx thirty (30} Cdays
after City notifies Property Owner that =t=he Black Mountzin/

Westview Parkway'lmprovement.Plans are satisfattory to City,

1Improvéments to Black Mountain Road s=

specifications approved by theCity Engineer zné uponCity provided

right-of-way.
_22__‘
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Improvement Permit(s)")-

Property Owner shall deliver to City a faiziiul performance and

labor and mateérials bond{s} or other acce:zieble security, in

‘penal amounts determined by City, which boncit) shall secure the

obligations of Property Owner pursuant =:0 the devélopmenf

permit(s} described below.

(3) Improvement Permit(s):. CTpon receipt of the

bond{s) described in Subsection 6.2{a)(2), City shall issue to

Property Owner permit(s) authorizing and obligating Property

Owner to perform, or cause to perform; the 'wzrk set forth in the

Black Mountain{ﬂestvieﬁ Parkway Improvezznt  Plans f"the

Property Owner shall diligently"™

prosecute to completion the Black ‘Mountzir/Westview Packway

Construction.

'(4) Vacation, Dedication: -~z Council shall take

all necessary action to vacate portions of existing right-of-way;

as regquired by Subdivision Board requiremenzz, and dedicate 25 a

public road those portions of Black Mountzliz Road, Samoa Avenue

and Galvin Avenue which traﬁerse,City—owneé lgnd. Further, City
shall timely accept, from the County of Sarn Ziego, dedication as

a public road of those portions of Black Mountain Road which

traverse County-owned lands.
{5) Dedication: Prior to ¢ concurrently with

Property Owner's delivery to City of the zcnd(s) described in

Subsection 6.2(a) (2}, Property Owner shall dsliver to City, gnd
City shall accebt, a pfoper and lawful dégéls] in favor of City,
executed and acknowledged by Property Oyne:; canveying to City
{or dedicating as public streets, as City ;iall determine in its

discretion) those portions of Westview Parkwzv and Black Mountain
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Foad which are (i) shown on said vesting Tentative Map No.

B6~0969; and (ii} not presently owned by City or'thé County of

San Diego (or dedicated as public streets).

(b} THE HAGE NEIGHBORHOOD  PARK AND THIRD

COMMUNITY PARK CONSTRUCTION:

(1} Plans: 'Property'Owner shall submit to City

the Hage Neighborhood Park and Third Community Park Improvemenf

"Plans for 5 acres of. the Bage Neighborhood Park and the 25 acre

athletic complex in the Third.Commﬁnity Park.ConstrUCtion. City
shall, in its customary and uéual manner, review and Eritique the
Hagé Neighborhéod Park and'Tﬁird Community'Park Improvement Plans'
and rnotify 'Propert? Owner of ahy_ r:quiréd changes thereto..
Property Owner shall promptly make such changes to the Hage
Neighbﬁrhbod‘Park aﬁd Third Community Park Improvement Plans.

(2) Bondis}: No later thgn‘ thirty (30} davs

-after City notifies Property Owner that the EHage Neighborhood

Park and Third Community Park Improvement Plans are satisfactory’
to City Proéerty“ Owner ‘shall deliver to _Cify a faithful
performance and labor and materials bond(s) 6: other acceptable
security, in penal amounts determined by City, which bond(s)
shall secure:the obligations of Property Owrer pursﬁant'ﬁo the

development permit(s) cescribed below.

(3} Improvement Permit(s): Upon receipt of the

‘bOnd(s) described in Subsection 6.2(a){(2), City shall issue to

Property Owner a permit{s) authorizing and obligating Property

Owner to perform, or cause to perform, the work set forth in the

'Hage Neighborhood Park and Third Community Park Improvement Plans

{"the Permit(s)”). . Property Owner . shall diligéﬁtly prosecute to
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completion the Hage Neighborhood Park and Third Community Park

Constructioen.
6.3 Reimbursement -for Pafks, Librarv, Pool, ané Mesa

Del Sol Improvements: After Council’'s adoption of an ordinance

approving this Agreement, City and Property Owner shall execute
an agreement{s) setting forth the specific terms and conditions

vpon which Property Owner shall be reimbursed for the

construction costs of Hage Neighborhood Park,v the 25 acre

athletic Eom?lex in the Third Community Pégk, the Mesa Dei Sol
Improvements and for the funds advanced towzrds the construction
of the Library, Pool and Field House. Sz2id agfeemént(sl shall "’
contain all pertinent terms ahdrconditions erd be in compliance

with (i) this Aqreement; (ii) conditions of vesting tentativé.map

No. .86-03969 'set forth "in Exhibit D; ané (iii) the approved

General Development Plans. Said agreemznt(s)” shall further

provide that:

fa) Property Owner shall provide for the.
complete design and construction for 5 acres of the Hagé Park, a
25 acre athletic complex in the Third Com—unity Park, and the

Mesa Del S0l Improvements as described in Section 6.l(b) in

accordance with the approvec Improvement Plens;
(b} Property Owner shell be reimbursed by

City the total actual cost of construction {"construction

costs"}, not to exceed the costs set forth in the Financing Plan,
which shall include all documented costs incurred byv Property
Owner in designing, constructing and instaliing 5 acres of the

Hage Park, the 25 acre athletic complex in the Third Community
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{c) - Property Owner shall be reimbursed by

City for construction costs and funds advzzced, together with

interest as provided hereinafter, towards the cdnstruction of the

FBA projects;
(1) City shall accrue and pay

interest on constructioh costs incurred and funds

advanced by - Property Owner Zfor Mira Mesz FBA

projects (Hage Park, 25 acre zthletic complex at
Third Community Park. Librzry, Pool and Field

House at Third Community Pari). Interest shall

" accrue from the date consiruction costs are

incurred and/or funds advances until the énd of
the fiscal vyear of need@ for the particular FBA

pgoject_as_érovided in the Firancing. PFlan. . The.

interest rate shall be the rez= assumed for "cash

on hand® ‘cash flow projecticns in the Financing

Plan.
(d) City shall reimburss Propertv Owner the

" costs of construction andfor -funds acvenzzd, together with

accrued interest as allowedé herein, by:

(i) Cash pavment Zrom the FBX for the

Mira Mesa Community Plan arez. Said cash payment

shall be made at the time scheduled in the Mira

Mesa Public Facilities Financing Plan. In the

event there are fuhds availz>le, payment may be

made prior to the time schedcled so long as it is

. ' -26-
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not necessary to either increzse the proposed FBA

nor delay any other projécts in the Financing

Plaﬁ.

{i1) in the event City cannot fully
reimburse Prbperty Owner from thelavailable fundsr
described above, any remzining ~ unreimbursed
amounts shall be paid by grznting to Properfy

Owner credits against fees recuired by the Mira

‘Mesa FBA. Said credit may bs used by Property
Owner, or its successors or zssigns at the time,
and from time to time, in payzent of such FBA fee
charges és Property Owner, 5: its successors or
éssigns, obtain bualding permits; |

{(iiid) ‘Notwithstarding the above,.

Property Owner may ' elect to receive full

. reimbursement in'the form of F3A credit.

€ 3.1 ADDITIONAL. METHODS FO2 REIMBURSEMENT OF

MESA DEL SOL IMPROVEMENTS:

{1} In addition to the method cescribed zbove for

reimbursement of Mesa Del Sol Improvements, City agrees:

(a) Following the effective date oi this

Agreement, the City will accept =z written reguest by Property

Owner for the formation of a Reimbursez—ent or Acguisition

District for those public facilitiles described in Section 6.1(b)

which are for the primary benefit of the Mesz Del Sol subdivision

and which'Property owner constructs. City shzll not unreasonably

deny Property Owner's request for the formation of a Reimburse-

ment or Acguisition District.
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(b) T OIf City declares Shapell to be in

‘default of its agreement reléting to the imcrovement of Meéa Del

‘Sol, City shall proceed in gooé faith to cause the improvement

security for said subdivision to be forfeit=Z to the City. The
proceéd; of- the forfeited improvemenf security and/or the
proceeds of any judgment the City obtains zzzinst Shapell ana/or
its surety as a result of.suchAdefault sha’) be applied towards

the reimbursement of Property Owner for the construction costs it

has incurred in constructing those imgprovements which =are

described in Section G.i(b) {"Mesa Del Sal Igpravements®). Any
such reimbursement shall reduce the overazii reimbursement owed

for Mesa Del Sol Improvements accordingly.

It is specifically uvnderstood and agreed

to by and between the parties hereto that: {a} City has full

power, exclusive control and sole discretlon over declaring
Shapell and/or its successor in interest tc¢ re in default of its
agreement relating to the improvements of Mesa Del Sol and 1its

enforcing of the obligation of Shapeli, 1its successor in .

interest, and its surety; {(b) Property Owner is not responsible
for, nor has it directed, suggested or participateé in any way in
the City's decision whether or net to declzre Shapell.;né/b:

successor in interest in defzult of its agrsscent relatirg to the
improvements of Mesa Del Sol ana its enforcinc of the obligatioas

of Shapell, its successor in interest and its surety.

{c) Property Owner <hzll be entitled to

receive interest on the construction costs ¢ the Mesz Del 50l

Improvements from the time they are incurred until reimbursed at
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funds represented by the irrevocable letter of

+he maximum_rate provided by the applicable method{s} by which

Property Owner is reimbursed,

{d) If by December 31, 1995, the City has

not formed any of the cost reimbursement districts identified in

section 6.3.1 {or their eguivalent), then the City shall make a

good faith effort to reimburse Property Owner for the Mesa Del

S0l Improvements described in section 6.1(b).

6.4 Security for Performance of F32 Reimbursed Public

Facilities. Property Owner shall post with City an irrevocable

letter of credit issuved by a financial institution zpproved by

the City Manager and City Attorney in a form‘satisfactory to the

City Manager and City Attorney guaranteein¢ pavment of the FR2

reimbursed public facilities and improvements. Said irrevocable

letter of credit shall name City as beneficiary and shall

authorize City to negotiate and obtain all or any portion of the

credit from the

financial institution 1issuing same in the event Property Owner

fails to pay for TBA reimbursed ‘facilities as set forth in

Sections  6.1(a}(2), 6.1(2)(3), 6.1(a){4), 6.1{a){6) and

6.1({a}){7). Notwithstanding any provisicen iz this Agreement or

said irrevocable letter of credit to the contrary, City shall not
be entitled to negotiate or obtain any funcs representec by the
the

irrevocable letter of credit prior to thirty.(BO) days oif

awarding contract({s) for the design and/or construction of each

facility described in Section 6.1({a) (2}, 6.1(a)(3), 6.1{a}(4],

6.1{a) (6} and 6.1(a}{7). Propertf Owner &y apply to City
Manager and the City Manager may allow a recduction in the amount

of the irrevocable letter of credit at such time as the public
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facilities and improvements are completed zrzd paid for.

section 65865.1, as

Said

irrevocable letter of credit shall be deposi*gd with City prjof

‘to the effective date of this Agreement.

6.5 Public Improvements, Facili+<ies and Services.

Owner agrees to provide the public improvezsxzts, facilities and

services regquired by the VTM and FM. The terms and conditions
for providing such public improvements, faclilities and services
are set forth in the VIM and FM. Fulfillmert of the requirements

specified in such documents shall be goverzeé by the terms of’
shall in no way te affected by the

-

those -approvals -and

termination, cancellation or expiration of this Agreement.

7.  ANNUAL REVIEW.

7.1 City and Owner Responsibilities. City shall, at

least every ‘twelve (12) months cduring the te:r= of this Agreement,
. 5= .
review the extent of good faith substantial compliance by Owner

with the terms of this Agreement. Pursuan* to Government Code
amended, and City Municipal Code sedtion

105.0108, Owner shall have the duty to deho:stzate by substantial

evidence its good faith compliance with the terms of the Agree-

ment at the periodic review.

Either party mey address anv requifement of the

Acreement during the review.

7.2 Review Letter. If Owner is Zound to be in compli-

ance with the Agreement after annual review, City shall, upon
written request by Owner, issue a Review Leitter to Owner (the
"Letter™} stating that based upon informaticn known or made known
to the City Council, the City Planning Commission and/or the City
Planning Director, the Agreement remains in effect and Owner is
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not in default. Owner may record the Letter in the Official

Records of the County of San Diego.

7.3 -Failure of Periodic Review. City's failure to

review at least annually Owner's éompliance wvith the terms and
conditions of this Agreement shall not constitute or be asserted

by ahY partv as a breach of the Agreement by Owner or City.

8.  DEFAULT.

8.1 Events of Default. Property Ovner is in default

under this Agreement upon the happening of one or more of the

following events or conditions:

(1) If a warranty, Trepresentation or statement
made or furnished by Property Owner to the City is faise or -

proves to have been false in any materizl respect when it

was made;

(2} A finding and determination by the City made
following a periodic review under the procedure provided for
in Government Code section 65865.1 that upon the basis of
substantiél evidence the Property Owner Las not compiiea in

good faith with one or more of the terzs or conditions of .

this Agreement;
(3} Any other event, conditicz, act or. omission

which materially interferes with the intent and objectives

of this Agreement.

8.2 Procedure Upon Defzult.

(1} Upon the occurrence of <cZefault, the Citf
shall give Property Owner (the *defaulting party") thirty
{30) days written notice specifying the nature of the
alleged default and; when apprdﬁriate, the manner 1in which
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of a failure of a third person.

_by the Property Owners, shall be sufficient to terminate

said default may be satisfactorily curedé. After proper

notice and expiration of said thirty (30) day cure period

without cure, City may terminate or amenc this Agreement in

accordance with the procedure adopted bv the Ciiy. failure

or delay in giving notice of default shall not constitute a

waiver of any default, nor shall it change the time of

default.

-(2) City does not waive any claim or defect in .

performance by Property Owner, if on periodic review the

‘City does not propose to modify or terminzte this Agreement.

—
{(3) 'Non-performance shall not be excused becaiij'

e e

{4) An express repudiation, reifusal or renunciza-—
tion of the contract, 1if the same is inr writing and signed

this Agreement and a hea on the mztter shall not be
required; howéver, Property Owner is requiréd to provide the
extraordinary and.significant benefits specified in Section
6;1(3), reggrdless of any such termihatién-
| (5) Adoption ‘of a law or other governmental
activity making performaﬁce by.the applicant unprofitable or
ﬁore difficﬁlt'or more expensive does nct excﬁse the perior-
mance of the. obligation by the éroperty Owner. ‘
(6) All other rémedies at law or in eguityv which

are not iInconsistent with the provisicns of this Agreement

or are available to the parties to pursue in the event there

is a breach.

-32-
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8.3 Damages Upon Termination. I~ no event shall

Property Owner be entitled to any damages against City upon

termination of this Agreement.

8.4 Institution of Legal Action. In addition to any

other rights or remedies, either party may i-:=titute legal action

to cure, corre;t{ or remedy any default or treach, to specifi-
cally enforce any covepanﬁs or agreements set forth in the
Agreement or io enjoin any threatened or at:ecmpted violation of
the Aéreement; or to obtain any remedieé consistent with the
pﬁrposé éf the Agreement . Legal aétiqns shéll be institu&éd in

the Superior Court of the County of zz Dileqo, State of’

California, or im the Federal District Co::t- in the Southern
District of California.
9. ENCUMBRANCES AND RELEASES ON PROPE=TY.

9.1 Discretion to Encumber. This Agreement shall not

prevent or limit Owner, in any manner, at Owner's sole discre-

tion, from encumbering the Property or =zny portion .of the

Property or any improvement on the Property - any mortgage, deed

of trust or other security device securing Zizzncing wiih respect

to the Property or its improvement.

4.2 Entitlement to Written WNotizz of Default. The

mortgagee of a mortgage or beneficiary of =z Zeed of trust encum-
bering the Property or any part thereof ané their successors and
assigﬁs shall, upon written reguest +to Ci:}, Se entitled to
receive from City written notification of arv default bv Oﬁner of
the performance of aner'é-obiigafions under the Agreement which
has not been cured within thirty {30) days Zollowing the date of

default.
..33._



9.3 Releases. City agrees that uv-on written request

of Property Owner and payment of all fees arni performance of the

‘regquirements and conditions required of Owne:r by this Agreement

with respect to the Property, or any porticz thereof, City may
execute and. deliver to Owner'appropriate.release(s) of further
obligations imposed by this Agreement in form and substance

acceptable to the San Diego County Recorder or as may otherwise

. be necessary to effect the release.

10. - MISCELLANEOUS PROVISIONS.

10.1 Rules of Construction. The singular includes the

plural; the masculine gende; includes the feminine} "shall" is

mandatory; "may™ is permissive.

If there is more than one signer of this Agree-

ment, their obligations are joint and seversz_.

10.2 Entire Agreement, Waivers &z¢ -Amendments. This

Agreement constitutes the entire understancing and agreement of

the parties with respect to the matters set forth in this Agree-

ment. This Agreement supersedes all neccitiation or previous

agreements between the parties respecting this Agreement. All

waivers of the provisions of this Agreemeni must be in writing

and signed by the appropriate authorities ol City or of Owner.

All amendments to this Agreement must be in writing sigred by the

appropriate authorities of City and Owner, In a form suitable for

recording in

California. Within ten (10) days followinc¢ the effective date of

" this Agreement, a copy of this Agreement shzll be recorded in the

Official Records of San Diego County, California. Upon the

completion of performance of this Agreemen: or its revocation or
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terminaticon, a statement evidencing completion, revocaztion or

termination signed by the appropriate agents of Owner and City

‘shall be recorded in the Official Records c¢? San Dieqo County,

California.

16.3 Project as a Private Undertcring. It is specif-

ically understood by the parties that: (2) the Project is a

private developﬁént; (b) City bhas no interest in or responsibil-
itiés for‘or duty to third parties concerninz any improvements to
the Property until City éccepts the improvexz=nts pursuant to the-
biovisions-of this Agreement or in congection with subdivision
map approvals; and {é) Owner shall have the full power and-

contral of the Property subject to the obligations of

- .
eMCliusive Conwro

Owner set forth in this Agreement.

" 10.4 Incorporation of Recitals. The Recitals set forth

in Section 1 of this Agreement are part of this Agreement.

' 10.5 Captions. The captions of this Agreement are for

convenience and reference only and shall not define, explain,
modify, construe, limit, amplify or aid in the iﬁterpfetaticn,

" construction or meaning of any of the provisions of this Agree-

ment.

10.5 Consent. Where the ‘consent or approval oif a party

is required in or necessary under this Agreement, the consent or

approval shall not be unreasonebly withhelCl.

10.7 Covenant of Cooperation. The parties shall

cooperate with, deal with each other in good faith, and assist

each other in the performance of the previsions of this Agree-

ment.
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-.:::ding. The City Clerk-ShEZE Cause 4 Copy of
this ZIreement - b¢ recoraeg w_ith the 0ffice ©f the County
Recqrde:‘ of Sap - _éo County Californza Witk:ig ten (10) days
: . followi-"-E' the e=- =:tive date ofmthis Agreement " "
' 10.9 p= L E Ektension- In
additiar tgo any ific Provisions Of thjg Ag:eement, perfor;
Mance b, either -ty of its obligatlon here:nder shaly be
excuseg éu:ing arn ;ériod of deiey Caused 4. any'ﬁimé by reason
of Acts o< God o- :iVil'proceedings, Tiots, strikes, picketing,
°T damace to.wofk =% Process by T€ason of fire, floods, eartﬁ—
quake, or Other s;:kA'casﬁaltxes Provideq, howebe-, that each
Party shaij} Prompt - NOtify the other Party ¢ ALY delay here-
under ag £00n ac Flzzible aftey the same has bee '
However this sectj- = _ umstances éhat coulg
have beep jgreventec the eXercise of Prucence, €iligence angd
e care The'term I thig Agreement shayl: be €Xte-deg by the
Period of time thas Froperty Owner jg¢ ctually ., ayed a5 |
result 0f such cayse
IN WITNESS WHERE. =, thig Agreemé_nt hag been €Xecu:ag by the
City of s5ap Diego, 2Cting by and througy its cji¢
PUrsuant ¢, Ordinanc= No O- 1:%17“3
axecution,

Hanager,

ASSISTANT




PROPERTY OwWNER:

PARDEE CCNSTRUCTION COMPANY, a
California corporation

By:
oY an PR
MICHAEL D. MRDIGAN

Title: Sexior Vice President

Y

STEPHER F. DOYLE Y
Title: Vizs President

1 HEREEY APPROVE the form and legalz:y of the foregoing.

Agreement thls l day of Nb\)q'-\‘-l.'b‘t_ﬂ._ e 19 ?? .

JOEN W. WITT, City Attorney

Y T /z" 7/

Byl L7 I W
CURTIS M AFITIPATRICK
Assistant City Attorneyv

'STATE OF CALIFORNTIA )
’ : )ss
COGKTY OF SAN DIEGO )

or. this /3 cay of

, 1977, before me,
R ary Publl

AT - Py w said state,
=) :sonclly appezared e A ,
Yersonally known to me (oppreved to me or. the bisic of sztisfac-
torv evidence) to be the W w 5’/2:7/;/ of THEZ CITY CTF
§zN DIEGO, the municipal corporetion “ihe: éxecuted the within
imetrument, .known to me to be the person viz executed the within
instrument on behalf of the municipal corpzraztion therein named,
and acknowledged to me that such municipél corporatiorn executec
the within instrument pursuwant to its bylzws or a resolution of

its City Council.

WITNESS my hand and officizl seal.

PR P W WP N W N

OFFICIAL SEAL o D =

FSTa%  LORNA ML MURT
7 P9 " S 00 COMTY % . )7360“

My Comvm, Expiens Moy 12, 1990 -
| -37- %&W




STATE OF CALIFORNIA )
)ss.

COUNTY OF SAN DIEGO ) .

) On this JH*\ day of 'DC'GCH’”O(/ , 19 %, before
me, Vv, L. Priadg4 , a Notary Pubiic in and for said
state, personelly appeafeéd MICHAEL D. MADIG:N, personally known
to me (or proved to me the basgis of sztislactory evidence) to
be the Senior Vice President and STEPHER F. DOYLE, personally
xnown to me (or proved to me on the besis of satisfactory
evidence} to be the Vice President of FXRDEE CONSTRUCTION
COMPANY, the corporaztion that executed the within instrument,
known to me to be the persons who executed thz within instrument
on behalf of theé corporation therein named, znd acknowledged to
me that such corporation executed the withir instrument pursuant
to its bylaws or a resclution of its boarc of directors.

WITNESS my hend and official seal.

DA 4 Beaid

Notary Puzlic S ]

.

~

L SARRAARAAAAA YA
y OFFIOIAL SEA;
OEDRA L. BEATY
o) MOIARY PUBLX - CALTmIA

w2 FRUMCPAL OFFICE 2

P SAM OTCO COGRT

- My Commaion E2o. Agrs 2 1999
¥ RN .-arm-.wmww.-ﬂ.\.'k

PCC/DASD/CC:PEGH?
JEP/10-86
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LE¥GAL DESCEPTION

: .J' PARCEL ¥

b

"7 Pparcal 3 of PABCEL MAP XO. 13508, In the City of San Dlege, County of Sap Dlego,
~Y grate of Callfornls, fQed In the Offlce of the Coumty Recorde cf San Dlego County.
" October 8, 1984 a3 Flly No $4-382881 of Offlels) Recorcr. .

PARCEL 1 i

. The Mortherst Quarter of Section 30, accorcing to Record of Siovey 8871, flled fn the
Offce of the County Becorder of San Dlego Counly, Aprll 11, 152 and the Northeest

- Quarter of the Southesst Quarter of Sectlon 30 in Township I4 Scuth, Range 1 West,

Sapn Beomarsdino Base and Mesidan, In the Clty of San Diego, Count? of San Dlego, State
of Califorzia, sceording to Official Plat thereof of sald land {OeZ In the district land

office on October 3B, 1878. :

FXCEPTING THEEREFROY thst portion of the HNortheast Que~ier of the Southeast
Quarte of Section 30, Township 14 South, Bange 2 West, Sz2n Eernardino Bese and
'.'Hcricﬁ.rm, described as follows:

of ==id Saction 30, 3a3id comer being disiant along the East line of said Section 30,

* ‘Beginning at the sgummﬂ corner of the -Horrth'c:st Quarter of ths Southeest Quarter

LA gt e

North 01°14'00® East, 1353.91 feet (Record 1,354.05 [eet) {rom 2 1 1/2 inch kon pipe
and enpmerking the corner common to Sections 23, 30, 31 anc 2I; thence along the
South line of sald Mortheest Quarter of the Southeast Quarter ¢/ Section 30, South ~
£8°30'19" West, 30.03 feet; thence leaving said South Une Korth (i1°14'00" East, 71.67
feet; thence South §8°46'00™ East, 20.00 feet 1o the Exst line of 52’2 Section 30; thence
slocy =aid East line South 01°14'00" West, 70.25 fze! to the Polil of Beginning.

ALSO EXCEPTING THEELFROXY all that portion being described g5 fellows:

Beginning at the Northees! corper of Section 30, Township 14 S:cuth, Range I West,
~ San Beterdino Base and Meridizn, according to Record of Swvey Map Mo, 6204, filed
In the Office of the County Recorder of San Diego County, April 27, 1963 and deijnated
Uieceon as R P. 4, being also & numbered corner in seid Seclion 32 &3 shown on Record
of Survey Map No. 6671, filed in the Office of the Counly Ress-cer of Sex Diego
Coazly, April 11, 1966; thence along the Northerly lne of 3sid Secticn 30, sccarding
" 1o mi¢ Recerd of Survey Map No 6204, South 87°29'26™ West e dizisace of 271028 [eel
" to an Inte—sectlen with the Korth-South center lne of Scctlon 37 &s sthown oa 2aid
_!?s&cord of Survey Map Ko 8871; thence North 17G7'50" Wes! -N¥orth 101705 Wes:
accarding to Record of Survey 8671~ along the Kortl—South cerisr lne as shown on
_xtld Beeord of Survey 8E7), a distance of 115.44 {eet to the Forin, Quarler comner of

. SecUon 30, a3y shown on s2ld Record of Survey 8671; thence alesi the Northerly line

‘of.n.‘l.d Sectlon 30, according te Record of Survey 8871, South 23'54'09" Esst - Korth
. 89713'50" East secording to Record of Survey 6671-, & distance of 2710.88 feel to the
Polnt of Bcgi'nn!n;_ ‘ ) . .

Anb alsy ZACEFTING THEREYHOM any portlun lying willin Xerth polat Unit No. 2,
aceording 1o Map No B30I, recorded May 8, 1976, . :

EYHIRIT A



Al Bat real Property sltuated *- the City of 8an Diego, Camly Su Dlega, suste
.(m]_,amh.bcxmd-daodduc./ o folows:

w‘nmmmuofsxﬁonan To-rmhlpllso..h lxngo:‘lu.,‘

Baz Parnarcdso Base and Meridlan, according to Record of Burvey Mip Ja 8204, Do
h the Offlcs of the County Eaccrder of San Diego County, April 22, 1953 and d.d;-.x'.d
eaxx » L P& sznbolmnbr-dmcblbcba.m:jlb.c{mm
- Peaanccitas, belng abo the Noribeast comer af 3ald Secticn 30 o hown om0 Record of
Survey Map Fa 8871, flled In the Offlce of the Coanty Recorder of Sun .
mu 1944, heoce slong the Northely loe of sxld Sectlon 32, ;gn_{d
Roord of Brvey Map ¥a 62, South §7°39'26" West 2 dstancs of rnua feet to

Mtersection with-the Narth-S8outh cealer lne of Secticn 30 &2 s'cwn o mfd Record

3‘55”

M2p Fa. $571; thence North 1°07'30° West —Morth 1°01'09" West according
of Survey 65671~ aloog the North-South center lne a3 x85wn oo xald Record
m1 a dbtance of 115.44 feet to the Nocth Quarter ecrner of Section 30,
s sbown oo nid Record of Swwyey 8871; theace along the Northesly Hne of sald Scctlon

30, aced@¢ to Record of Survey 8871, South 39°34°03” Esst - Eorth $8°33'S0* East
aceoardicy to Becord of Survey 5671, & dStance of 2710.88 feel to the Polot of Beginning.

PARCEL 4:

- Bdrg & portion of the Northwest Quarter of the Southcut Quasier of Sectioz 30,
Townzhip 14 South, Range 2 West, San Bernarding Base and Meidian, bn the Chiy of
San Diego, County of San Dego, State of C.alﬂomla, described as Ianou ’

Bc;kml::g at Lhc Hr.rtheut corper of 321 Northwest Quartes of t...c Southr:a:.t Qu_-ier

Quaries, South 012804" Wost, 275.00 feet o a polnt on 8 cwve concave Horlhe..-.s erly
and beving = radius of 275.00 feet, & radial line to sald point bears South 0°2:2'04"
Kest; thesce Horthwesterly along the arc of aald curve, through en angle of 87°14'31"
‘a distarce of 418.73 feet to an ‘Intersection with the Nortli I:ze of said-Northwest
Quzrte ‘of the Scuthesst Quarter; thence dcng zaid North llm:, Ncrth 87°42°36" East,
27580 {ect to the Polst of Bc;'lnnln;

Parcel S:

Lots 1 through 6 inclusive
es f{led in the Office
1979 23 File Mo. 75263324
Co—ty of San Diego, State

Feocel 6:

cf
of
of
of

Czsa Mire Viev according te ¥=; theresf Ko, 6257
the County Recorder of Saz IZsgo Cowmzy, June 25,
Officiel Recorda, din the Cizy of Sa= T<ege,
Celifornin. .

Ttct porzion of Se=oe Aveaue and Gelvin Street Right of zrs adfecez:z to lzia d
throcs 6 inclusive of Case Mira Viev according to Hap thesecf 9257 the: would
revert to sald Lots 1 through 6§ inclusive, upon preyer actioz to cless end
vacate said right of ways to public use. .


http://thcr.ee

»

———

PBelrg all that portic of “he Soutbeast Quarter of tr S~itherst Quirtar
af Section X0 and the Soutbwest Quarter of ths 3o vert Quarter of

- Bectico 29, a1l in Township 14 South, dange 2 Vert, Zan Berzardiso

Meridixn, 1n the City of fun Dlego, Cownty of 84z Dlego, Btate o7

 Californis, described as follovs:
"Bagirming «t the southsast carmer of sald Section 30

- Daces Jouth 85°151580 West a distancs of 103.72 fovwt;

Dhazce Forth 31°35722% Xast a distarce of 37.05 feet t= %, begdrridng of o
tazmgvst 148,00 foot radius curve conmcxve borthwestasly; . . o
Theacs portherly along the arc of said curve throug® & ceptral angle of
31759'32" a distance of 639.89 feet to a point on the erc of & non-ta-sent
970.00 foot radius curve copcave vosterly, a radis? ns 4o pats point
bears Torth T8°52'54*% Kast;

Theoce southarly along the arc of sald curve through ¢ central sngle of
06756130 & distazce of 117.52 feeol; :

Ibencs  tangest to said curve South 010’ 36* Iaet 2 diatancs of 339.32
Teet to tha baginning of B tacgerl 1970 foot redivs cy—ve ‘eozzave
‘westerly; ‘ ' : o -

Theuce southerly along the arc of sald curve threo:l a cextral ar;le of
(R°2517" & distance of 83.83 fest; -
T2nce tazgent to meld curve South 01°L£'19" Bast & @fa‘s-ce of T4.25 Leet
o the  beglnning of a  tasgent . 20.00 foo: ralfus curve ce-cave

northvesterly; .

" Thence soutlvmsterly alorg the arc of sald curve throuzh & cactral e=zle

of 30°00'00" u distance of 31.[2 feat;
Theacs tangent to eaid curve South B8°15741" ¥West a dlstsnce of 113.10

Tect to the point of beginning.



Parcel 8

Lots 365 through 370 inclusive of North Point Unit 2 Me; Ko. 8303 as filed
in the Office of the County Recorder of San Diego Coun:y, in the Clty of

San Diego, County of Sen Diego, State of Colifornia,

Percel 9

Being that Portion of the Sovthwest Quarter of the Scutivest Qusarter of
Section 29 Township 14 South, Range 2 West, San Bernardinz Meridian in the
City of San Diego, County of San Diego, State of Cslifornis mere

particularly described ss follows:

Beginning at the Northeast Corner of Lot 6 of Cesa Mire Flew Map No. 9257

as filed in the Office of thz County Recorder of seid Ccunty;
Thence slong the easterly line of seid Lot 6, South 11° Ci' 17" Eest 13.0C

feet to the True Point of Beginning;
; Thence leaving sald easterly line Scuth 06° 09' 09" West 301 77 {eet;
Theace South 05° 23' 15" West 373.9¢ feer; A

Thence South 06°- 56' 02" West 196.13 feet;

Thence Souwth 10° 39° 43" West 129.84 feet;

r o

ke

I r i &
if o La

Loy [ 3 - ry 4
icct to &n eagie puind

_ Thence South $8° 42° ' 34" West 340,43

easterly line of Lot 3 of said Map Wc. 9257;
Thence along the:
‘Korth 7° 22' .03" Fast 299.61 feet; - .. -
Thence North 02° &42°' 36™ West 524.75 feet

Thence North 24° 30° 01" East 250.79 feet;
ce North 00° 537 19" Fast 285 82 feet to the True Pcin: of Beginning.

T =
sl

Percel 10

Being a portion -of the Norihyest Quarter of the KNcrtheest Quarter of
Sectdon 32 Township 14 South Range 2 West San Bernerdin: Meridian, in the
City of San Diego, County of Sen Dlego State of Celiforris more
particularly described as follovs: :

Beginning et the Southeast Corner of Lot 1 of Cess Mire viev Map Ne. 9257
as filed in the Office of the County Recorder of seid Coinry;

~Thence elong the easterly lines of saig Lot ] and Lot > of s:‘d Mep North
00° 32' 09" Eist.m distance of 77.9% feer:

Thence North 49° 19' 03" Ens: g dig-znce of 417.34 fee:r:

Thence North 28° 21' 55" East g distanze of 298.34 fee::

Thence leeving said easterly line of Lot 2  South 23° 33' 27" Wes: s
distance of 178,97 feet;

Tneace South 30° 18' 48" West p distence of 10E.57 fee::

Thence South 34° 27' 13" VWest a distecce of 2B6.72' fee::

Thence South 36° 26" 33" West e distance of 143.87:

Thence South 88° 15" 44" West a distence of 85.00 fzot to the Point of

Beginnling.

{2265) 10/3/88 LN:ms

‘easterly line of Lots 3, 4, 5 end 6 cf said Map 9257

!


http://dlsiar.ee

lproperty in order to establish certainty in

. (0-89-54)
17178 |

ORDINANCE NUMBER O- {NEW SERIES)

Abopfeo ON | NOV14194R

AN ORDINANCE APPROVING THE ‘DEVELOPMZINT
AGREEMENT BETWEEN THE CITY OF SAN DIEGO AND
. PARDEE CONSTRUCTION COMPANY.

WBEREASQ'Pardee Construction Company {"Owner"} is the legal

or equitable owner of that certain real property consisting of

approximately 260 acres located within the Mira Mesa community

planning.aree: and.

WHEREAS, The City of San Diego, a charter city, is authorized

gveornmant 5684 — 638649.3 to enter

SRLANS=- -0 R

into blndlng development agreements w;th persons having legal or

'equltable interests in real property for the development of such

in the development

process. The City further enters into this Development Agreement

pursuant to its Charter and self-rule poﬁers and San Diego

Municipal Code Sections 105.0101 et seq. anc Council Poliey No.

600-37; and "

WHEREAS, the parties desire tc enter intc this Development

Acreement relating to the above-described rezl prop

erty in
conformance yith the provisions of the Goverzment Coce in order
to-achieye the‘development of private la2nd uses together with the
provision of public services, public.uses, A:e urben

infrastructure all in the promotion.of the heazlth, safety, and

general welfare of the City of San Diego; ard

~-PRGE 1 OF 5-



-’

ordinance. Failure of Owner to execute the DE"elopment Agreement

within 30 days, shall render this actlon null a-=d void. The City

Clerk is directgd to record said Development A::eement and thisg

ordinance wlth the County Recorder of San DleC“County within'ten

days after its executlon.

Section 4. fThis ordinance shall take effé:: and be in force

‘on the thirtieth day from and after. jts passacsz,

APPROVED AS TO FORM ONLY:

John W. Witt, City Attorney

s

By

TFS:hg; j
08/13/
Or.Dept:Plan
0-89-54

- Form=o.devagr

-PAGE 5 OF 5~
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HECHT e 1/06

SOLBERG A ~ a # YLE [J

ROBINSON : Lt i ¢ '

GOLDBERG ey .
BAGLEY 089 r'r’ 3 I ' PAuL E. ROBINSON

. E-Mail:
\_,-\ 4 s..J“‘ G'\I -“L‘F @ prol)inson@hsrg‘}).com

December 31, 2008

Via Cal Express

Council President Ben Hueso and
Members of the City Council

City of San Diego

202 “C” Street, 10th Floor

San Diego, California 92101

Re: City Council Docket of January 6, 2009
Casa Mira View (Item 331)

We represent Scripps Mesa Developers, LLC (“SMD”), whose proposed Casa Mira Vlew
project wil} be before you on January 6, 2009. We are seeking your support for this valuable project,
which has garnered unanimous support from all three community planning groups in the project area
as well as the Planning Commission.

I am writing to address a few items that arise from legal considerations. First, the right to
develop the project has vested because it is the last undeveloped property subject to a development
agreement which guarantees the number of units. Second, we propose a few modifications to the
project conditions intended to accommodate additional off-site improvements requested by the
community planning groups and to ensure that the defense/indemnity provisions in the entitlements
are internally consistent. Additional information regarding the project and various planning issues
will be provided at the Council Hearing.

PROJECT BACKGROUND

Casa Mira View proposes 1,848 residential units on about 41 acres near Westview Parkway
and Capricorn Way in Mira Mesa. The density is consistent with the community plan designation for
the site. The project consists of three 5-story residential buildings, each of which will wrap around
an aboveground parking structure. The project will include swimming pools and other on-site
amenities as well as a number of important off-site improvements. A privately funded shuttie will
allow residents to reach local businesses and recreational facilities without burdening the local road
or transit systems. SMD has committed to providing its road improvements up front, even though
much of the development necessitating those improvements as mitigation will not be built for years.

ATTORNEYS AT LAY 600 WesT BroapwaY, EIGHTHFLOOR  SaN DiEGO, CALIFORNIA 92101  TELEPHONE $10.239.3444  FacsimiLe 619.232.6828



Council President Ben Hueso

and Members of the City Council
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SMD has also agreed to provide one hundred eighty-five affordable housing units either on-
site or nearby, rather than simply pay fees like other new developments. Community support for
Casa Mira View is unprecedented as the project has been unanimous!y endorsed by the Mira Mesa,
Scripps Miramar Ranch and Miramar Ranch North Community Planning Groups. The Plannmg
Commission also approved the project unanimously.

As discussed in the staff report, Casa Mira View was originally scheduled to have been heard
by the City Council on October 28, 2008, but has been continued twice at the request of the
Councilmember for the District in which the project is located.

VESTED RIGHTS

The development agreement in question was entered into between the City and Pardee

Construction Company in late 1988. Pardee assigned the development agreement for the Casa Mira
View property to SMD in 2007,

The development agreement provided the City many benefits, mostly by requiring that Pardee
(or its successors) provide a great deal of public infrastructure over and above what the City could
legally have demanded. This included portions of Black Mountain Road and Westview Parkway,
which have been built; most of Hage neighborhood park, which has been improved; what was then a
third community park, which has been completed; a library and community swimming pool, which
have also been built; and so on. There was also a contribution for the Penasquitos Canyon Preserve,
which has been paid. In fact, the City has separately acknowledged that SMD has no further liability
for the extraordinary benefits of the development agreement because they have all been provided.

* Conversely, the development agreement provided Pardee (and now provides SMD) one major
benefit: a vested right to develop the “density and intensity of use” of “1,848 multi-family units in
the subdivision commonly known as ‘Casa Mira View.”” That is exactly the project now before you.

The development agreement is in effect for twenty years after the effective date of the
ordinance that approved it, which occurred December 14, 1988, Consequently, the agreement is
unquestioningly in effect as of December 14, 2008. However, as discussed above, the project has
been continued twice by the City. SMD reluctantly agreed to the continuances, but only with the
City’s concurrence that SMD’s rights under the development agreement would remain in effect.

The matter was twice scheduled for Council hearing before the technical expiration date of
the agreement. Even if the agreement had expired, SMD’s rights would have vested because the City
has recetved its benefits from the agreement and because SMD’s application was deemed complete
months ago.
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CLARIFICATION OF CONDITIONS AND ADDITIONAL
OFF-SITE IMPROVEMENTS

Additional Off-Site Improvements: The community planning groups have requested that
SMD construct certain off-site improvements on Mira Mesa Boulevard (between I-15 to Scripps Ranch
. Boulevard) to help improve the level of service at the intersection of Mira Mesa Boulevard and
Scripps Ranch Boulevard and to help improve freeway access. These improvements, which are in
addition to the off-site mitigation measures required in the draft Environmental Impact Report,
include widening Mira Mesa Boulevard underneath the 1-15 overpass, a new traffic signal on Mira
Mesa Boulevard and an additional right-turn lane on Scripps Ranch Boulevard. Subject to the City’s
approval, SMD 1s willing to undertake these improvements, which are discussed in more detail
below.

a) Freewav Traffic/Mira Mesa Boulevard Widening: Proposed Mitigation Measure
TRAF-3 would require contribution of a fair share of $1,572 000 (in 2008 doilars) toward Caltrans’s
construction of managed lanes on I-15, which would partially mitigate the project’s cumulative
impacts to the Mira Mesa Boulevard/I-15 SB ramp and impacts to the Mira Mesa Boulevard street
- segment between I-15 on-ramps and Westview Parkway. However, evidence has been presented to
the Council that Caltrans already has full funding for that activity, resulting in the proposed
contribution being redundant. Since Caltrans may not complete that project, impacts are deemed to
remain unmitigated.

To give the City flexibility to utilize all or a portion of SMD’s contribution of these funds to
the widening of Mira Mesa Boulevard, we recommend that Condition No. 33 of the planned
“development/site development permit be deleted and replaced with the following:

Owner/Permittee shall either perform or, at the option of Caltrans, pay or
contract with Caltrans to perform a widening of Mira Mesa Boulevard to four
lanes (from three lanes) in each direction underneath I-15 between the on/off
ramps on both sides of the freeway at a cost of up to $1,572,000. In order to
provide four 12’ lanes in each direction, this will include widening the
existing curb-to-curb width in each direction by 5-8 feet, a 4-5 foot tall
retaining wall to be installed behind the sidewalk, dedicating the left lane of
the westbound traffic for lefi-turn moves into the Mira Mesa Market Center
development and three additional lanes for through traffic movement, and
dedicating the two right lanes in the eastbound direction to traffic desiring to
use the northbound on-ramps to I-15. 1f the cost of these improvements
exceeds $1,572,000 (in 2008 dollars), Owner/Permittee may at its option
either perform the work or pay Caltrans that sum. If the cost of these
improvements is less than $1,572,000 (in 2008 dollars), Owner/Permittee
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shall also pay the difference to Caltrans for Caltrans to use at its discretion for
regional traffic improvements. Owner/Permittee shall, subject to Caltrans’s
approval and agreement, be diligently proceeding with design or construction
of the widening work before the first vertical building permit is issued for the
project, and shall, subject to Caltrans’s approval and agreement, pay the
remaining funds before the building permit is issued for Building H1I of the
project. If Caltrans declines to have this work performed or the funds paid,
Owner/Permittee shall consult with the City Engineer and community
planning groups for an alternative use of the funds.

b) New Traffic Signal (Mira Mesa Blvd.YRight-Turn Lane (Scripps Ranch Blvd.): We
recommend that the following new Condition to the planned development/site development permit
be added to accommodate the remaining improvements requested by the planning groups:

Owner/Permiiice shall, subject to ihe approval of the City Engineer, use

commercially reasonable efforts to design and construct the following

tmprovements on Mira Mesa Boulevard between 1-15 and Scripps Ranch
" Boulevard on the following terms:

i Modify the currently proposed westbound u-turn pocket on Mira
Mesa Boulevard to provide for a four-way signalized intersection at the
Hibert Street driveway and add a new eastbound, left-tumm pocket to allow
either u-turns onto Mira Mesa Boulevard or left turns into the
Denny’s/Holiday-Inn Express parking lot. Also, install raised channelization
at the intersection of Mira Mesa Boulevard and Scripps Ranch Boulevard to
permit a free right-turn lane for southbound Scripps Ranch Boulevard traffic
onto westbound Mira Mesa Boulevard; install pedestrian-activated flashing
lights and pedestrian crossing signage; and,.subject to obtaining the
permission from the owner of the retail strip center at the northwest corner of
the intersection if necessary, relocate, at no cost to the property owner, the
access driveway to the retail center further to the west on Mira Mesa
Boulevard and away from the intersection.

i. The City currently has a funded CIP project for median improvements
on Mira Mesa Boulevard (CIP No. 52-358.0) and has collected $100,000
from another development for funding one-half of the signal at the Hilbert
Street Driveway. Owner/Permittee shall be responsible for the added costs
involved with implementing the improvements described in this Condition to
.the extent they exceed what has been budgeted in CIP No. 52-358.0 and the
$100,000 collected for the traffic signal. These added costs shall be assured
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with a Deferred Improvement Agreement satisfactory to the City Engineer
entered into prior to the issuance of the first residential building permit. The
City Engineer may, after consultation with affected community planning
groups, substitute other improvements if the City Engineer and affected
community planning groups believe other improvements would better
improve the level of service at the intersection of Mira Mesa Boulevard and
Scripps Ranch Boulevard and help improve freeway access, subject to the
cost of the substitute improvements not exceeding the cost of the
improvements stated in this Condition.

- Parking Structure Shading: In order to provide flexibility in meeting the City’s vehicular use
area planting requirements, we request that the following language be added to the end of Condition
No. 8 of the planned development/site development permit:

Notwithstanding the foregoing, Gwner/Permittee may provide on the top of
the parking structure either carports, as illustrated on Exhibit “A,” or their
equivalent in terms of shading, such as trees, sails and/or trellises, with staff
reviewing the shading equivalency as part of a Process One Substantial
Conformance Review.

We further request a deviation to the planned development/site development permit
resolution for vehicular use area planting requirements to recognize the above change to Condition
No. 8.

Defense/Indemnity Language: Lastly, the City Attorney’s office has revised the defense and
indemnity provision contained in Condition No. 5 of the vesting tentative subdivision map to
conform with state law. We have not had an opportunity to review an updated draft of the conditions
of approval for the planned development/site development permit but assume that corresponding
revisions have been made to its defense and indemnity provision (see Condition No. 10).

If Condition No. 10 of the planned development/site development permit has not been
revised, we request that it either be deleted or replaced with corresponding language in order to avoid
conflicts between the two entitlements.
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CONCLUSION

We urge your support of this valuable project, which has already been approved unanimously
by three community planning groups and the Planning Commission. Casa Mira View will provide
many benefits to the City, including needed housing (including affordable) in a location consistent
with the community plan as well as critical transportation improvements. Moreover, the density of
Casa Mira View has vested.

Sincerely,

Paul E. Robinson
HECHT SOLBERG ROBINSON GOLDBERG & BAGLEY LLP

PER/NSH

cc (via e-mail):
Mayor Jerry Sanders
William Anderson
John Fisher
Mary Jo Lanzafame
Shannon Thomas
City Clerk
Stuart Posnock
Carol Matson
John Leppert

355520-3
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January 5, 2009

Via Cal Express

Council President Ben Hueso and
Members of the City Council

City of San Diego ,

202 “C” Street, 10th Floor

San Diego, California 92101

Re: City Council Docket of January 6, 2009
Casa Mira View {Item 331)

Dear-Council President Hueso and Members of the City Council:

We represent Scripps Mesa Developers, LLC (*SMD™), the applicant for Casa Mira View,
My earlier letter describing the project is in your backup material. This letter is intended to identify
the changes we are requesting to the project’s supporting papers. We support the City of San Diego
staff recommendation, and ask your consideration of the following changes requested by the
applicant:

Item (a) requests a technical addition, that you approve the easement vacations under both of
the applicable laws. Staff usually only refers to the Subdivision Map Act in these papers, but in
many cases there are other bases for vacations that also apply — basically, if the easement isn’t
needed or is being relocated — that provide a simpler process.

Itemn (b) requests that two conditions be made to match. Staff has corrected the defense and
indemnity condition on the subdivision to conform to what the law requires, but failed to make the
same correction in the use permit (PDP/SDP). We are asking that the two conditions be the same,

ltems (c) and (d) request some flexibility in how SMD provides shading on the roof of the
parking structure — e.g., by carports or by trellises. We are asking that staff have the discretion to
decide this through a substantial conformance review rather than by coming back to the Council for
every little change. Item (¢) changes the relevant permit condition, while Item (d) adds the necessary
legalese to support it. Because this is on the roof of the parking structure and will not be seen by
neighbors, we understand that staff is not opposed to this approach if approved by the Council.

Items (e), (f) and (g) suggest redirecting some unnecessary mitigation money to a different
project requested by the community. Onginally, the EIR recommended that SMD pay a “fair share”
of about §1.57 million to the City which could then be applied to Caltrans’ “southern managed
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lanes™ project. However, we have since learned that funding has been fully appropriated for that
project, which renders a further contribution superfluous. SMD is recommending that the City
redirect that sum, though, rather than the developer not paying it, and based on the community’s
support, is proposing that that amount be redirected toward widening Mira Mesa Boulevard (or
another project, if this costs less than anticipated). Item (e} changes the permit condition; Item (f)
updates the relevant impact and mitigation finding; and Item (g) adds this to the list of project
benefits (*overriding considerations”) for CEQA.

Item (f) says that there is an unmitigable impact because Caltrans might not build the
managed lanes project. That statement reflects a traditionally cautious CEQA approach, which
recognizes that construction of the managed lanes is out of the City’s hands, a point which is true
with or without the now-redundant “fair share” contribution. In fact, that particular language is
already in the EIR and draft CEQA finding; it has nothing to do with the funding issue. '

Item (h) lists two additional local improvemenits that the communities requested. These are
not required by any environmental study, but SMD is offering to provide them in response to the
community’s input. They are also mentioned in the new project benefits finding (Item (g)). '

Item (i) corrects a typo.

This project has, uniquely, been approved unanimously by three community planning groups
as well as the Planning Commission. We again urge-your approval, with these requested changes.

Sincerely,

aul E. Robinson
HECHT SOLBERG ROBINSON GOLDBERG & BAGLEY LLP

PER/RAS:cas _
Enclosure (“Requested Changes™)

cC: Mayor Jerry Sanders
Willilam Anderson
John Fisher
Stuart Posnock
Carol Matson
John Leppert

3558942
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REQUESTED CHANGES

(a) Insert the following after existing vacation finding number 4:

BE IT FURTHER RESOLVED that those same vacations are also justified
. as summary vacations as follows (CA Streets & Highways §8830 and
Municipal Code §125.1010):

L The public service easement does not contain public utility
facilities or active public utility facilities, and it has not been used for the
purpose for which it was dedicated or acquired for five consecutive years
immediately preceding the proposed abandonment, or the easement has
been superseded by relocation and there are no other public facilities
located within it.

2. The easement has been superseded by relocation and there are no
other public facilities located within the easement.

3. From and after the date this resolution is recorded, the public
- service easement in question shall no longer constitute a public service
easement.

(b) Revise Condition 10 of the PDP/SDP to be consistent with the indemnity/defense
language contained in Condition 5 of the Vesting Tentative Map.

(c) Add the following to the end of Condition 8 of the PDP/SDP:

Notwithstanding the foregoing, Owner/Permittee may provide on the top
of the parking structure either carports, as illustrated on Exhibit “A,” or
their equivalent in terms of shading, such as trees, sails and/or trellises,
with staff reviewing the shading equivalency as part of a Process One
Substantial Conformance Review.

(d) Add a deviation to the PDP/SDP resolution for vehicular use area planting requirements
to recognize the above change to Condition 8.

(e) Delete Condition 33 from the PDP/SDP and replace it with the following:

33. Owner/Permittee shall, at a cost of up to $1,572,000 (in 2008
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dollars), either perform or, at the option of Caltrans, pay or contract with
City to perform, a widening of Mira Mesa Boulevard to four lanes (from
three lanes) in each direction underneath I-15 between the on/off ramps on
both sides of the freeway. In order to provide four 12’ lanes in each
direction, this will include widening the existing curb-to-curb width in
each direction by 5-8 feet, constructing a 4-5 foot tall retaining wall to be
installed behind the sidewalk, dedicating the left lane of the westbound
traffic for left turn moves into the Mira Mesa Market Center development
and three additional lanes for through traffic movement, and dedicating the
two right lanes in the east bound direction to traffic desiring to use the
north bound on-ramps to I-15. If the cost of these improvements exceeds
$1,572,000 (in 2008 doltars), Owner/Permittee may at its option either

- perform the work or pay City (to provide Catltrans) $1,572,000 (in 2008
dollars). If the cost of these improvements is less than $1,572,000 (in
2008 rlnl]-u-o\ Ovmer/Permittes shall also nay the difference to

City for
vwner/Permittee shall alse pay the difference to City for
Caltrans to use at its discretion for regional traffic improvements.

- Owner/Permittee shall, subject to Caltrans® approval and agreement, be
diligently proceeding with design or construction of the widening work
before the first vertical building permit is issued for the project, and shall,
subject to Caltrans’ approval and agreement, pay the remaining funds
before the building permit is issued for Building III of the project. If
Caltrans declines to have this work performed or the funds paid,
Owner/Permittee shall consult with the City Engineer and community
planning groups for an alternative use of the funds, up to a maximum of
$1,572,000 (in 2008 dollars).

H Revise the proposed CEQA findings by deleting the “Facts in Support of Findings” for
“Freeway Traffic (Cumulative)” on page 10 and replacing that paragraph with the following:

Facts in Support of Findings: Proposed Mitigation Measure TRAF-5
would require contribution of a fair share of $1,572,000 (in 2008 dollars)
toward Caltrans’ construction of managed lanes on I-15, which would
partially mitigate the project’s cumulative impacts to the Mira Mesa
Boulevard/I-15 SB ramp and impacts to the Mira Mesa Boulevard street
segment between I-15 on-ramps and Westview Parkway. However,
evidence has been presented to the Council that Caltrans already has full
funding for that activity, resulting in the proposed contribution being
redundant. However, since Caltrans may not complete that project, these
impacts are deemed to remain unmitigated.
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(2)

(h)

Add a new overnding consideration reading:

(10) The applicant has committed to providing or funding various street
improvements that are not necessary to mitigate the impacts of the project
and which will benefit several nearby communities. These include
widening Mira Mesa Boulevard near 1-15 and providing funds for regional
improvements, up to a combined cost of $1,572,000; improvements near
Hibert Street; and a contribution toward CIP No. 52-358.0.

Add the following condition to the PDP/SDP:

#. Owner/Permittee shall, subject to the approval of the City
Engineer, use commercially reasonable efforts to design and construct the

fCuU V}l15 =1I.I.IJIU \vlll\allta Ull JRV‘IIILI j.“"lcsa Boulc Vﬁlld b\/l \’Y’Ccn } 15 a‘]d
Scripps Ranch Boulevard on the following terms:
1. Modify the currently proposed westbound u-turn pocket on

Mira Mesa Boulevard to provide for a four-way signalized intersection at
the Hibert Street driveway and add a new eastbound, left-turn pocket to
allow either u-turns onto Mira Mesa Boulevard or left turns into the
Denny’s/Holiday-Inn Express parking lot. Also, install raised
channelization at the intersection of Mira Mesa Boulevard and Scripps
Ranch Boulevard to permit a free right turn lane for southbound Scripps
Ranch Boulevard traffic onto westbound Mira Mesa Boulevard; install
pedestrian-activated flashing lights and pedestrian crossing signage; and,
subject to obtaining the permission from the owner of the retail strip center
at the northwest corner of the intersection if necessary, relocate, at no cost

" 1o the property owner, the access driveway to the retail center further to the

west on Mira Mesa Boulevard and away {rom the intersection.

11. The City currently has a funded CIP project for median
1mpr0vemems on Mira Mesa Boulevard (CIP No. 52-358.0) and has
collected $100,000 from another development for funding one-half of the
signal at the Hibert Street driveway. Owner/Permittee shall be responsible
for the added costs involved with implementing the improvements
described in this Condition to the extent they exceed what has been
budgeted in CIP No. 52-358.0 and the $100,000 collected for the traffic
signal. These added costs shall be assured with a Deferred Improvement
Agreement satisfactory to the City Engineer entered into prior to the
issuance of the first residential building permit. The City Engineer may,
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after consultation with affected community planning groups, substitute
other improvements if the City Engineer and affected community planning
groups believe other improvements would better improve the level of
service at the intersection of Mira Mesa Boulevard and Scripps Ranch
Boulevard and help improve freeway access, subject to the cost of the
substitute improvements not exceeding the cost of the improvements
stated in this condition. '

{1) Change the reference in Subitem A of the staff recommendation from Section 14093 to

Section 15093.
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January 6, 2009

Via Cal Express

Council President Ben Hueso and
Members of the City Council

City of San Diego ‘

202 “C” Street, 10th Floor

San Diego, California 92101

Re:  City Council Docket of January 6, 2009
Casa Mira View (Ttem 331)

Dear Council President Hueso and Members of the City Council:

We represent Scripps Mesa Developers, LLC (“SMD”), the applicant for Casa Mira View.
My earlier letter describing the project is in your backup material. We previously listed a series of
requested changes based on owr discussions with the affected communities. However, after
discussing the matter with staff, we believe the attached would be more appropriate and request your
approval of the staff recommendation with only the attached list of changes.

Thank you for your consideration of this valuable pi'ojcct.

Sincereiy,

. Robinson .
HECHT SOLBERG ROBINSON GOLDBERG & BAGLEY LLP

PER/RAS:cas
Enclosure (“Requested Changes™)

cc: Mayor Jerry Sanders
William Anderson
John Fisher
Stuart Posnock
Carol Matson
John Leppert

3558944
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REQUESTED CHANGES

(a) Revise Condition 10 of the PDP/SDP to be consistent with the indemnity/defense
language contained in Condition 5 of the Vesting Tentative Map.

(b  Add the following to the end of Condition 8 of the PDP/SDP:

Notwithstanding the foregoing, Owner/Permittee may provide on the top
of the parking structure either carports, as illustrated on Exhibit “A,” or
their equivalent in terms of shading, such as trees, sails and/or trellises,
with staff reviewing the shading equivalency as part of a Process One
Substantial Conformance Review, '

(c) Add a deviation to the PDP/SDP resolution for vehicular use area planting requirements
to recognize the above change to Condition 8. '

7N Lo (hail / '
Add a copdition to the PDP/SDP: DBLIEATIONS | CoHM/ T Uz 72

Prior to the issuance of the first residential building permit, the
Owner/Permittee shall assure, to the satisfaction of the City Engineer, the
construction of a traffic signal at Mira Mesa Bivd and Hibert St with a
raised median on Mira Mesa Blvd between I-15 and Scripps Ranch Blvd.
The City currently has a funded CIP project for median improvements on
Mira Mesa Boulevard (CIP No. 52-358.0) and has collected $100,000
from another development for funding one-half of the signal at the Hibert
Street driveway. Owner/Permittee shall be responsible for the added costs
involved with implementing the improvements described in this Condition
to the extent they exceed what has been budgeted in CIP No. 52-358.0 and
the $100,000 collected for the traffic signal.

\Q Add a condition to the PDP/SDP:

Prior to the issuance of the first residential building permit, the
Owner/Permittee shall assure, to the satisfaction of the City Engineer, the
widening of Mira Mesa Blvd to eight lanes between the north and
southbound ramps under 1-15 with a raised median.

3] Change the reference in Subitem A of the staff recommendation from Section
14093 to Section 15093.

T |



