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OVERSIGHT BOARD FOR CITY OF SAN DIEGO

REDEVELOPMENT SUCCESSOR AGENCY

DATE ISSUED:  07/13/2012

 

SUBJECT:  Adoption of a Resolution to Approve the Third Amendment to Tolling Agreement


with the County of San Diego Regarding Potential Litigation Challenging SB 863

 

CONTACT/PHONE NUMBER:  David Graham/236-6980

 

DESCRIPTIVE SUMMARY OF ITEM:

Adoption of a resolution approving the third amendment to an existing tolling  agreement among

the County of San Diego, the Successor Agency, the City of San Diego, and Civic San Diego to

suspend the statute of limitations for an additional 12 months with respect to the County’s

potential filing of litigation to challenge  SB 863.

 

STAFF RECOMMENDATION:  

Approve proposed action.

 

DISCUSSION:

 

1992 Tax-Sharing Agreement

 

In May 1992, the former Redevelopment Agency of the City of San Diego (Former RDA) and

the County of San Diego (County) entered into that certain “Agreement for Cooperation between

Redevelopment Agency of the City of San Diego and the County of San Diego (Centre City


Redevelopment Project)” (Tax-Sharing Agreement).  Under the Tax-Sharing Agreement, the

Former RDA promised to pay the County a portion of the Former RDA’s tax increment revenue,

commonly known as contractual tax -sharing payments (or pass-through payments), on an annual

basis with incremental percentage increases over the course of time.  In exchange, the County

agreed to restrict its expenditure of at least 40% of the tax-sharing payments to purposes set forth

in the Tax-Sharing Agreement and to not legally challenge the validity of the Centre City

Redevelopment Plan or the Centre City Redevelopment Project.

 

Senate Bill 863

 

In October 2010, the State Legislature enacted Senate Bill 863 (SB 863), which added section


33333.14 to the California Health and Safety Code.  SB 863 eliminated the dollar limit or “cap”

on the amount of tax increment to be received by the Former RDA attributable to the Centre City

Redevelopment Project area (Project Area).  Before the enactment of SB 863, the Former RDA


had estimated that the tax increment cap for the Project Area would be exceeded in the year 2024

rather than the scheduled year of expiration of the Project Area in 2043.  

 

In late 2010, the County asserted its  position that SB 863 violates the California Constitution and


is subject to legal challenge, and expressed its intent to file a lawsuit challenging SB 863 and
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naming the Former RDA, the City of San Diego (City), and Centre City Development


Corporation (CCDC), among others, as defendants.  

 

Existing Tolling Agreement and Proposed Third Amendment

 

The County, the Former RDA, the City, and CCDC entered into a Tolling Agreement dated


January 13, 2011, which allowed a six -month suspension of the statute of limitations governing


the County’s legal challenge, thereby affording the parties an opportunity to negotiate relating to


the legal effect and consequences of SB 863 outside the context of litigation.  In July 2011, and

again in January 2012, the parties extended the Tolling Agreement for six additional months,


without making any other substantive changes to the Tolling Agreement.  The Tolling

Agreement, as amended, expires in July 2012, but provides that the County has an additional


sixty days, at a minimum, to commence a legal challenge concerning SB 863 after the date of

expiration of the Tolling Agreement.  

 

The County, the City of San Diego, solely in its capacity as the designated successor agency to


the Former RDA (Successor Agency), the City, and Civic San Diego (as successor to CCDC)

now wish to enter into the Third Amendment to the Tolling Agreement (Third Amendment) to


extend the Tolling Agreement for an additional 12 months, allowing the parties to continue to


seek resolution of the issues among them without resorting to litigation.  As with the two prior

amendments, the Third Amendment will not make any substantive changes to the Tolling


Agreement other than the time extension.  

 

The San Diego City Council, acting on behalf of the Successor Agency and the City, approved


the Third Amendment in closed session on July 10, 2012.  It is uncertain, in light of restrictive

language in Assembly Bill x1 26 (AB 26) and Assembly Bill 1484 (AB 1484), whether the

Successor Agency has the legal authority to execute the Third Amendment without the approval


of the Oversight Board and the State Department of Finance (DOF).  Therefore, Successor

Agency staff requests that the Oversight Board approve the Third Amendment.  Upon the

Oversight Board’s approval, the item would be presented by Successor Agency staff to the DOF


for review and approval or deemed approval in accordance with AB 26 and AB 1484


(collectively, the RDA Dissolution Laws).  

 

Rationale for Additional Time Extension

  

The County and the Successor Agency agree that, as a result of the recent enactment of the RDA


Dissolution Laws, the County’s potential legal challenge concerning SB 863 may have been

rendered moot, but cannot be rendered moot definitively at this juncture.  For instance, the

Successor Agency hypothetically could collect a greater aggregate amount of property taxes


from the Project Area to pay enforceable obligations than otherwise would have been permitted

in the absence of SB 863 and the resulting elimination of the tax increment cap for the Project

Area.  The County wishes to preserve the argument that any property taxes (i.e., former tax


increment revenue) generated in excess of the pre-SB 863 cap on tax increment revenue should


be allocated on a pro rata basis to the affected local taxing entities, including the County, and


should not be allocated to the Successor Agency to pay any remaining enforceable obligations.
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Successor Agency staff believes it is prudent to extend the Tolling Agreement for an additional


12 months in order to avoid potentially costly and protracted litigation over an issue that may be

rendered moot in the final analysis.  This approach will allow the Successor Agency to conserve


its limited resources and funds for the benefit of local taxing entities, consistent with the fiscal


objectives of the RDA Dissolution Laws . 

 

It is anticipated that upcoming steps in the wind-down process of the Former RDA may shed


further light on whether the County’s opposition to SB 863 has been rendered moot.  Successor

Agency staff intends to continue monitoring this situation and to either try to persuade the


County to agree not to challenge SB 863 or to reach a mutually acceptable compromise of the


dispute.  Any proposed written settlement of this matter will be presented by Successor Agency


staff to the Oversight Board for its  future consideration.

David Graham       Jay Goldstone

Office of the Mayor      Chief Operating Officer

 

Attachment 1: Original Tolling Agreement and Proposed Third Amendment Thereto
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OVERSIGHT BOARD RESOLUTION NUMBER OB-2012-17

 

A RESOLUTION OF THE OVERSIGHT BOARD FOR THE CITY OF SAN


DIEGO REDEVELOPMENT SUCCESSOR AGENCY APPROVING THE

THIRD AMENDMENT TO THE TOLLING AGREEMENT WITH

THE COUNTY OF SAN DIEGO REGARDING POTENTIAL LITIGATION


CHALLENGING SB 863 

WHEREAS, the former Redevelopment Agency of the City of San Diego (Former RDA)


administered the implementation of various redevelopment projects, programs, and activities


within designated redevelopment project areas throughout the City of San Diego; and

WHEREAS, in accordance with Assembly Bill x1 26 (AB 26), the Former RDA


dissolved as of February 1, 2012, at which time the City of San Diego, solely in its capacity as


the designated successor agency to  the Former RDA (Successor Agency), assumed the Former


RDA’s assets and obligations; and

WHEREAS, in October 2010, the State Legislature enacted Senate Bill 863 (SB 863),


which added section 33333.14 to the California Health and Safety Code, eliminating the dollar

limit or “cap” on the Former RDA’s receipt of tax increment generated from the Centre City

Redevelopment Project area, administered by Centre City Development Corporation (CCDC) on


the Former RDA’s behalf; and

WHEREAS, in late 2010, the County of San Diego (County) asserted its position that SB

863 violates the California Constitution and is subject to legal challenge, and expressed its intent


to file a lawsuit challenging SB 863 and naming the Former RDA, the City of San Diego (City),

and CCDC, among others, as defendants; and

WHEREAS, the County, the Former RDA, the City, and CCDC entered into a Tolling

Agreement dated January 13, 2011, which allowed a six-month suspension of the statute of

limitations governing the County’s legal challenge, thereby affording the parties an opportunity
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to negotiate relating to the legal effect and consequences of SB 863 outside the context of

litigation; and

WHEREAS, in July 2011, and again in January 2012, the parties extended the Tolling


Agreement for six additional months, without making any other substantive changes to the


Tolling Agreement; and

WHEREAS, the Tolling Agreement, as amended, expires in July 2012, but provides that


the County has an additional sixty days, at a minimum, to commence a legal challenge

concerning SB 863 after the date of expiration of the Tolling Agreement; and

WHEREAS, the County, the Successor Agency, the City, and Civic San Diego (as


successor to CCDC) now wish to enter into the Third Amendment to the Tolling Agreement to


extend the Tolling Agreement for an additional 12 months, allowing the parties to continue to


seek resolution of the issues among them  without resorting to litigation.

NOW, THEREFORE, BE IT RESOLVED by the Oversight Board that the Third


Amendment to the Tolling Agreement  is hereby approved.

PASSED AND ADOPTED by the Oversight Board at a duly noticed meeting of the


Oversight Board held on July ___, 2012.

     ________________________________

      Chair, Oversight Board
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