
THE 

CITY 

OF SAN 

DIEGO

DIVERSITY


OVERSIGHT

BOARD 

FOR

CITY

OF 

SANDIEGO


REDEVELOPMENT 

SUCCESSOR

AGENCY


DATE 

ISSUED: 

11/15/2012

SUBJECT: 

Horton

Plaza

Park 

Improvement

Project (block

bounded

by Broadway, 

Broadway

Circle, E 

Streetand 

FourthAvenue)

— Authorization

to bid and

award 

construction

contract 

and

to 

enter

into 

other contracts 

related

to 

the

project

CONTACT/PHONE

NUMBER : 

David 

Graham, 

(619) 236-6980

DESCRIPTIVE 

SUMMARY 

OFITEM:


Adoption

of a

resolution:

· 

Authorizing

the Successor

Agency 

or its agent, 

Civic 

San

Diego 

(“CivicSD”), 

to 

solicit

bids and 

award 

a

contract

to the lowest

responsible 

bidder

for 

construction 

of

the 

Horton


Plaza

park

improvement

project 

(“Project”) 

in 

order

to fulfill 

an enforceable 

obligation

pursuant

to the 

Owner

Participation

Agreement 

dated January

2011 (“OPA”) 

for

the

Horton

Plaza

Retail Center

(“Retail 

Center”), 

using 

funds available 

in

the 

third

Recognized Obligation

Payment 

Schedule 

(“ROPS 

III”) 

up to $10,982,141; 

and

· Authorizing

the Successor

Agency

or its 

agent, CivicSD, 

to enter

into 

contracts 

and

make

expenditures

up to 

$1,025,171, using

funds 

available 

in ROPS 

III, 

for

additional

work

related

to the Project, 

including: 

(i) the acquisition 

of furniture, 

fixture, 

and 

equipment

for

the Project

in 

an amount

not

to 

exceed 

$200,000; 

(ii) 

the

payment

of certain 

indirect 

costs

of

the 

Project, 

including 

additional 

design

services, 

construction

phase 

consultants,

permits 

and plan 

check

fees and 

other

miscellaneous 

costs, 

in 

an

amount not

to exceed

$280,589; 

(iii) 

an agreement

with

the 

landscape 

architecture 

firm

ofWalker

Macy

for

construction

administration

support

services 

for the 

Project

in

an amount

not

to exceed

$294,582; 

and 

(iv) 

an agreement

with

a consultant 

for

construction

management

and

inspection 

services 

for

the 

Project

in an

amount

not

to exceed

$250,000.

STAFF 

RECOMMENDATION


Approve 

the 

requested 

actions.

DISCUSSION:


BACKGROUND:


InJanuary 

2011, 

the 

former Redevelopment

Agency 

of

the 

City 

of

San 

Diego 

(“Former

RDA”)


and 

Horton

Land, 

LLC, 

Horton

Plaza

Venture, 

LLC 

and 

Horton

Plaza

LP (collectively,

“Westfield”

or

“Developer”) 

executed

the 

OPA

with

respect

to 

the 

Retail 

Center.
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As of February 1, 2012, upon the Former RDA’s dissolution, the Successor Agency assumed all

of the Former RDA’s rights and obligations under the OPA.
 
Section 501(a) of the OPA requires the Successor Agency (as successor to the Former RDA) to
pay a minimum of $8 million in hard construction costs for a “world class plaza” located

immediately adjacent to the Retail Center. Section 502 of the OPA obligates the Successor

Agency to develop the Project in accordance with a prescribed schedule and in accordance with

final construction plans created with the input of interested stakeholders. Section 501(a) of the

OPA also requires the Developer to transfer certain real property to the Former RDA for the

construction of the Project. While the Project will become a City asset upon completion of

construction, Sections 503 and 504 of the OPA require the Developer to be responsible for
maintenance and management of the Project for 25 years and to manage the programming of

events and leasing of the three pavilions.
 
The Project will rehabilitate the historic Horton Plaza Park and create a new urban plaza on the

site of the former Robinsons May (“RobMay”) building of the Retail Center. The Project is
envisioned to be a dynamic, active, public heart of the City, and a true gathering place for more

than 200 civic events and community celebrations each year. Not only will the Project create
vital new urban open space for a growing downtown population, it will also reactivate a

historically significant community asset.
 
The Project improvements include:

• Rehabilitation of the historic Horton Plaza Park, including the Broadway Fountain

designed by Irving Gill and restoring the lawn in the landscape areas to make the park

more usable;

• The development of an urban plaza with amenities such as a large amphitheater,

interactive water feature, architectural luminaria, public restrooms, underground storage,

granite paving, movable tables and chairs and three food and beverage/retail pavilions to

help activate the space; and,

• Public right-of-way improvements with enhanced paving to blend with the adjacent plaza
 
The Project will advance the Visions and Goals of the Downtown Community Plan and the
Objectives of the Horton Plaza Redevelopment Project by:
 

• Developing a comprehensive open space system that provides a diverse range of outdoor

opportunities for residents, workers, and visitors;

• Providing public open space within walking distance of all residents and employees;

• Making public parks and plazas harmonious, inspirational, and sources of community

pride and character through community participation and design excellence;

• Reclaiming open spaces that have deteriorated, have design features that limit access and

use opportunities, and/or are in need of activity and revitalization;
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• Facilitating the development of mixed -use neighborhoods with open spaces, services , and
retail within convenient walking distance of residents to maximize opportunities for

walking;

• Encouraging the position of outdoor seating and/or cafés where appropriate; and,

• Adding public restrooms in a public space  greater than one-half of a city block.
 
The site is located in the heart of downtown San Diego and is bounded by Broadway on the

north, the Retail Center on the south, Fourth Avenue on the east and Broadway Circle on the

west. The existing historic park is approximately 20,000 square feet, while the proposed new

plaza is approximately 37,000 square feet.  
 
ONGOING COMPLIANCE WITH THE OPA: 
 
California Health and Safety Code section 34177(a) requires the Successor Agency to continue

to make payments due for enforceable obligations. Moreover, California Health and Safety Code

section 34177(c) requires the Successor Agency to perform obligations required pursuant to any

enforceable obligation. The recommended actions addressed in this report are necessary to allow

the Successor Agency to fulfill its contractual obligations under Part 5 Development of the Plaza

Improvements and associated attachments (Attachment C) of the OPA, consistent with the
above-described statutory provisions. If those recommended actions are not approved, the

Successor Agency would be unable to fulfill its obligations under the OPA, and the Successor
Agency may be found to be in default of OPA with Westfield. In addition, a blighted historic

park would continue to be an eyesore and attractive nuisance in the heart of downtown, and an

underutilized building would remain mostly vacant.
 
Pursuant to Section 502 of the OPA, CivicSD (formerly Centre City Development Corporation),
acting as the Successor Agency’s agent,  engaged the urban design and landscape architecture

firm of Walker Macy and their team of subconsultants (“Design Team”) to gather public and
stakeholder input and develop the vision for transforming an underutilized and blighted site into
an attractive, durable, and flexible public open space. The Project has completed 80%

construction drawings (“CDs”) and is currently in permit review at the  City. Plans/specifications
and permitting are projected to be completed by the end of December 2012.
 
CivicSD will facilitate the competitive bidding process, leading to the award of the construction

contract for the Project in early 2013, as discussed further below. The proposed new agreement
with Walker Macy, in an amount not to exceed $294,582, is for construction administration and
support services during the construction phase. The proposed agreement for a consultant for
construction monitoring and inspection services, in an amount not to exceed $250,000 , will assist
staff in overseeing construction activities on behalf of CivicSD. Also, the Project will require the
purchase of furniture, fixtures and equipment, pursuant to Attachment 8 Preliminary Design

Guidelines of Attachment C herein,  in an amount not to exceed $200,000.
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FISCAL CONSIDERATIONS: 
 
As mentioned above, the OPA requires  the Successor Agency to pay a minimum of $8 million in
hard construction costs for a “world class plaza.” Upon approval of the OPA, $9.924 million of

tax increment funds were budgeted for the Project to cover the minimum hard construction costs

and design consultant contract.  At the time the OPA was negotiated and approved by both
parties, a conceptual design for the new urban plaza and rehabilitation of the historic park had

not been prepared nor had a design team been selected. The $9.924 million initial budget

reflected both parties’ best estimate of the minimum cost for solely the design and hard
construction costs for the future Project, acknowledging that many additional design, permitting,

inspection, and administration line items would be necessary to establish the final budget and

execute the Project. In addition, the eventual design of the Project components would be
determined through a series of public workshops and input from the Centre City Advisory

Committee, CivicSD, and Westfield.
 
Since approval of the conceptual and schematic designs, the Design Team has been working on
CDs that are now 80% complete and  in second plan review at the City. Based on 80% complete

CDs, the cost estimate is $11,708,9121 for hard construction.
 
Each ROPS approved by the Successor Agency to date includes funding for the Project.

Cumulatively, the ROPS documents provide $12,757,312 for the Project2, identified in various
line items. For instance, line items 198, 199, 259, 295, and 303 in ROPS III, which covers the
first half of calendar year 2013, relate to the Project. The Oversight Board and the California

Department of Finance have approved all line items in each ROPS, including ROPS III, that
provide funding for the Project.  The ROPS amount of $12,757,312 includes two main
components in accordance with the OPA. First, $12,007,312 is allocated for hard construction

costs and soft costs.3 Second, $750,000 is allocated for future capital repairs and replacements;
more specifically, upon completion of the Project, the Successor Agency is obligated to deposit
annually, beginning in FY 2015 and on the next four (4) anniversary dates, $150,000 into the
Plaza Capital Reserve Account for a total of $750,000 for the Project’s future capital repairs and
replacements.4

 
The current estimated Project  budget to design, develop and construct the plaza improvements,
based on the latest cost estimates of the 80% construction drawings (CDs) and all necessary
permitting, inspection, and oversight requirements for completion of the Project, is
$14,286,9055. After deducting project costs incurred  of $1,552,8226, including expenditures

                                           

1 See Attachment B, line labeled “Subtotal Hard Construction Cost.”
2 See Attachment B, line labeled “Amount Available in ROPS for Horton Plaza Park.”
3 See Attachment B, line labeled “Adjusted Amount Available in ROPS for Horton Plaza Park Construction.”
4 See Attachment B, line labeled “Less: Horton Park Capital Reserve Obligation.”
5 See Attachment B, line labeled “Total” for the column labeled “Total Project Cost (Design and Construction).
6 See Attachment B, line labeled “Total” for the column labeled “Cost Previously Encumbered.”
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made prior to the establishment of the ROPS, remaining Project costs are estimated to be
$12,734,0837. However, the amount available in the ROPS for such Project costs is

$12,007,3128, producing a budget shortfall of approximately $726,7719. The current cost
estimates contain fairly conservative contingencies , and bids may be received that are less  than
the total estimate.  
 
The Oversight Board has previously approved a resolution that authorizes the Successor Agency

to enter into contracts and to otherwise make expenditures for approved line items in ROPS III.

While the California Department of Finance has approved all of the line items in ROPS III

pertaining to the Project, the Successor Agency now seeks, in an abundance of caution, the

Oversight Board’s authorization to award the construction contract for the Project, utilizing

ROPS funds up to the amount of $10,982,141, and to enter into the other contracts and make

additional expenditures for the Project, utilizing ROPS funds up to the amount of $1,025,171,

resulting in the maximum aggregate expenditure of $12,007,312 in ROPS funds toward design,
construction, and project management. The construction contract will be accompanied by a list
of potential alternative elements for deduction, if necessary,  following a value-engineering
process dependent on the amount of the lowest qualifying bid.  These deduct alternatives could
include such items as a green roof  on the top of portions of the south pavilion; ambient sound
system; and/or reduction or elimination of the interactive water feature. The Successor Agency

will include an additional expenditure of up to $726,771 in the construction contract only if
additional, non-redevelopment funding sources are identified to offset  this budget shortfall. 
 
ECONOMIC IMPACTS:  It is estimated that the Project will create approximately 185
construction jobs and 25 permanent jobs.
 
SUCCESSOR AGENCY ACTION:  On November 13, 2012, the Successor Agency (i.e., the
City Council) voted 8-0 (Councilmembers Lightner, Faulconer, Gloria, DeMaio, Zapf, Emerald,

Alvarez and Council President Young) to support the staff recommendation. The Successor
Agency expressed their desire that staff continue to find alternate funding sources to bridge the

current budget gap of $726,771 so as to avoid the need to value engineer the Project and degrade

the quality of the new urban plaza, but were also hopeful that the bids come in favorably,

eliminating the gap altogether.
 
CIVIC SAN DIEGO RECOMMENDATION:  On October 17, 2012, the CivicSD Board voted
5-0 (Jones, Shaw, Morgan, Gattas, and Evans; Director Oncina recused) to support the staff
recommendation.
 
CENTRE CITY ADVISORY COMMITTEE RECOMMENDATION:  On September 21, 2011,
the Centre City Advisory Committee (CCAC) voted 17-0, with four recusals, to support staff’s

                                           

7 See Attachment B, line labeled “Total” for the column labeled “Cost not yet Encumbered.”
8 See Attachment B, line labeled “Adjusted Amount Available in ROPS for Horton Plaza Park Construction.”
9 See Attachment B, line labeled “ROPS Shortfall.”
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recommendation and the Project Area Committee (PAC) voted 17-0, with two recusals, to
support staff’s recommendation of approval of the schematic design. CCAC then received an
update on the project at the 100% DD phase on March 21, 2012 and following staff’s

presentation, CCAC provided their continued support for the Project.
 
OTHER RECOMMENDATIONS:  Staff and the consultant team presented the project to the

Design Review Committee (DRC) of the City of San Diego Park and Recreation Board on

September 14, 2011. The DRC voted 7-0 in favor of recommending approval of the schematic

design to the Park and Recreation Board with the following suggestions:
 

• Place a high emphasis on the design of the luminaria since they will be such a dominant

feature

• Coordinate with the Balboa Theatre to address their outdoor space needs

• Provide a southern focal point or visual termination to the plaza such as a fountain or

work of art located near the Balboa Theatre

• Consider a 5 ½” by 16” riser to tread ratio for the plaza stairs

• Plaza stair handrails need to be an adequate number and of good design

• Provide benches or seating near transit stops on Fourth Avenue

• Attempt to incorporate solar energy into the design as much as possible

• The design of the plaza needs to be in context with the surrounding areas
• Develop a program for permanent and temporary signs and banners 

 
At the City’s Park and Recreation Board meeting on September 22, 2011, this item was moved to

the Consent Agenda and approved without discussion.

 
COMMUNITY PARTICIPATION AND PUBLIC OUTREACH EFFORTS:
 
Public Outreach – The Project Team has engaged the San Diego community at key milestones in

the project through numerous public meetings. Stakeholders (consisting of adjacent owners,

developers, and leaders of San Diego governmental and quasi-governmental agencies) and the
community at large were invited to participate in a series of meetings and “open houses” to

provide their input throughout the design process.
 
At the time of approval of the OPA, the consensus of the Agency/Council was for CivicSD’s

predecessor to form a three-to-five member design advisory group comprised of civic leaders in

the community whose responsibilities in this role would be to provide input into the development

of the Schematic Design. This advisory group was formed and was known as the Horton Plaza

Design Committee (“Design Committee”).
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The Project Team obtained direct input from the various groups at the following meetings over

the past several months:
 

• April 7 & 8, 2011 – Design Committee and Stakeholder Meetings

• April 21, 2011 – Open House #1

• June 21, 2011 – Design Committee, Stakeholder Meetings and Open House  #2

• June 22, 2011 – CivicSD Board Meeting

• July 26, 2011 – Design Committee, Stakeholder Meetings and Open House #3

• July 27, 2011 – CivicSD Board Meeting

• August 30, 2011 – Stakeholder Meetings
 
EQUAL OPPORTUNITY:  This Project will utilize the Subcontracting Outreach Program

(SCOPe). The mandatory subcontracting outreach percentage for this Project will be determined

by the City’s Engineering and Capital Improvement Projects Department. This Project is subject
to the City’s Equal Opportunity Contracting Program (San Diego Ordinance No. 18173, San

Diego Municipal Code Sections 22.2701 through 22.2708) and Non-Discrimination in
Contracting Ordinance (San Diego Municipal Code Sections 22.3501 through 22.3517).

ADDITIONAL BACKGROUND INFORMATION:
 
Proposed Schedule: 
 

Phase Task Anticipated Completion

Improvement Plans 80% CDs and Cost Estimate September 2012

Bid and
Construction

Authorization to Bid and Award October/November 2012

 Final CDs; Building Permit Ready December 2012

 Advertise, Bid and Award March 2013

 Commence Construction April 2013

 Targeted Plaza Opening Spring 2014

Environmental Impact: This Project is covered under the Final Environmental Impact Report
(FEIR) for the San Diego Downtown Community Plan, Centre City Planned District Ordinance,

and 10th Amendment to the Centre City Redevelopment Plan, certified by the Former RDA on
March 14, 2006 (Resolution R-04001), and subsequent addenda to the FEIR certified by the

Former Agency on August 3, 2007 (Former RDA Resolution R-04193), April 21, 2010 (Former
RDA Resolutions R-04508 and R-04510), and August 3, 2010 (Former RDA Resolution R-
04544). The FEIR is a “Program EIR” prepared in compliance with California Environmental
Quality Act (CEQA) Guidelines Section 15168. An Environmental Secondary Study (ESS) dated
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December 2010 was prepared in accordance with CEQA, state, and local guidelines and
concluded that (i) the environmental impacts of the proposed Project were adequately addressed
in the FEIR, (ii) the proposed Project is within the scope of the development program described

in the FEIR, and (iii) no further environmental documentation is required under CEQA. No
changes to the Project have occurred since the time of preparation of the ESS that would require

further CEQA review.
 
Findings: All necessary findings required by State of California Community Redevelopment

Law were previously adopted by the City Council and the Former RDA at a joint public hearing
held in January 2011 (Council Resolution R-306546; Former RDA Resolution R-04598).
 
CONCLUSION:  The Project provides for the ability to create new world-class urban open space
that is necessary for a growing downtown population, but also affords the opportunity to

rehabilitate the existing historic park and fountain. Approval of the recommended actions will

allow CivicSD, on behalf of the Successor Agency, to make one more step towards realizing this

goal and to fulfill the Successor Agency’s obligations in accordance with the OPA with

Westfield, an enforceable obligation. The Oversight Board is respectfully requested to approve

the actions as described above.

Attachments: A – Site Plan and Illustrative Images
 B – Project Budget
 C – OPA Part 5 Development of the Plaza Improvements
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David Graham
Office of the Mayor

 Jay Goldstone
Chief Operating Officer









Horton Plaza  Improvement  Project  ‐  Budget 11/15/2012


Project  Cost  Information

Total  Project  Cost

(Design  and

Construction)

Costs

Previously 

Encumbered 

Cost  not  yet

Encumbered

Hard  Construction  Costs  (80%  Construction  Drawings)

New Urban  Plaza  and  Rehabilitation  of Historic  Park

(includes  8%  construction  contingency)

 $       11,708,912  $                    ‐    $   11,708,912

Subtotal  Hard  Construction  Cost $       11,708,912 $                    ‐   $   11,708,912

Furniture,  Fixtures  &  Equipment  (FF&E)  $            200,000  $                    ‐    $         200,000

Subtotal  Hard  Construction  Costs  &  FF&E  $       11,908,912  $                    ‐    $   11,908,912

Soft  Costs

Subtotal  All  Soft  Costs  $         2,377,993  $     1,552,822  $         825,171

TOTAL  $       14,286,905  $     1,552,822  $   12,734,083

Recognized  Obligation  Payment  Schedule  (ROPS)

Amount  Available  in  ROPS  for  Horton  Plaza  Park  $   12,757,312

 $       (750,000)

 $   12,007,312

Cost  not  Yet  Encumbered  from  Total  line  above  $   12,734,083

ROPS  Short  fall  $       (726,771)

Requested  Amount  for  Authorization  to  Bid  and  Award

Total  Potential  Construction  Contract (from  Subtotal  Hard

ConstructionCost above) 11 708 912$

Less:  Horton  Park  Capital  Reserve  Obligation  (2015‐2019  @  $150K per year) 

Adjusted  Amount  Available  in  ROPS  for Horton  Plaza  Park Construction 

Construction  Cost  above) 11,708,912$    

Less:  ROPS  Short  fall  from  above (726,771)$          
Requested  Amount  for  Authorization  to  Bid  and  Award  for Hard

Construction 10,982,141$     

ATTACHMENT B

hussain 11/15/12 09:53:17: ATTACHMENT B


ORIGINAL


DUPLICATE


OWNER

PARTICIPATION

AGREEMENT


(Horton Plaza Retail 

Center)

by and between

REDEVELOPMENT 

AGENCY

OF THE


CITY OF

SAN DIEGO


AGENCY,


and


* 

HORTON

LAND LLC,

HORTON

PLAZA VENTURE

LLC and


HORTON

PLAZA L.P.

(DEVELOPER )


DOCUMENT


NO


O 4 5 9 


FILED 

J/M 

2 

1 

2G1
 -

OFFICE 

OF THE 

R EDEV ELOPMENT,y


SAN 

DIEGO 

CAUF


- 2 


Attachment C
(Part 5. Development Of The Plaza Improvements)


ATTACHMENT C

sanchez 11/16/12 11:19:12: Attachment C
sanchez 11/16/12 11:22:02: (Part 5. Development Of The Plaza Improvements)
hussain 11/16/12 12:48:59: ATTACHMENT C


· Improvement shall be entitled, 

upon written 

request made 

to the Agency, to 

a 

Release 

of

Construction Covenants from the Agency.


Section419 

Failure 

of

Permitted

Mortgagee 

to 

Developer

Work of

Improvement

In any case prior to the issuance 

of the Release 

of 

Construction Covenants for 

the

Developer Work 

of Improvement by the Agency, 

where, following notice 

and 

an 

opportunity 

to

cure as 

provided 

in 

this Agreement, 

neither Developer nor 

the PermittedMortgagee has 

cured 

a

default under this Agreement, the Agency

may terminate

this 

Agreement.


Section420 Mortgagee Protections


No violation or breach 

of

the covenants, 

conditions, restrictions, 

provisions or 

limitations

contained in this Agreement, 

the Agreement 

Affecting Real Property, or the 

Amendment 

to

Grant Deed 

Restrictions 

shall 

defeat or 

render 

invalid or in 

any way impair the lien 

or 

charge 

of

any 

Permitted Mortgagee, 

but 

the Agreement 

Affecting Real 

Property 

and the 

Amendment 

to

Grant Deed Restrictions, 

and the covenants 

contained 

therein shall be senior 

in priority to 

any

lienon 

the Property and 

the Sales Parcel. 

In the event any 

Mortgagee or 

proposed 

Mortgagee

requests any modification 

or amendment 

to 

the lender protection 

provisions 

set 

forth in 

this

Agreement, 

Agency 

agrees 

not to 

unreasonably withhold 

its consent 

to 

such 

requested

modification or amendment.

Section421 

CEQA


The Agency acknowledges that 

prior to entering 

into this 

Agreement, the 

Agency 

has

conducted environmental 

review for approval of

this 

Agreement by the 

Agency 

and 

both 

the (i)

Developer

Work

of

Improvement

and 

(ii) the Plaza Improvements.

PART 5. 

DEVELOPMENT 

OF

THEPLAZA IMPROVEMENTS


Section 501 Plaza Improvements

a. 

Concurrent 

with 

the 

Close 

of Escrow, 

the Developer 

shall convey 

to 

the 

Agency


fee simple 

title to the Sales Parcel 

in accordance 

with the 

terms and conditions 

of 

this

Agreement. 

Upon conveyance 

of

the 

Sales Parcel 

by the Developer 

to the Agency, 

the 

Agency


shall develop 

and install on 

the 

Sales Parcel 

and the sidewalksdepicted 

in Exhibit 

B 

attached 

to

the 

Preliminary Design 

Guidelines 

as Attachment 

No. 8 

a public plaza and 

open 

space 

and

renovate, 

modify and revitalize 

the 

adjacent 

city-owned property 

known 

as 

the 

historic 

Horton


Park 

as more particularly 

described in the 

“Legal Description 

of Park Property” 

(Attachment


No. 2D) (collectively 

such Sales Parcel, 

the sidewalks 

and the historic 

Horton 

Park 

being

referred to 

herein 

as the “Plaza 

Property”). 

Such improvements 

on 

the Plaza 

Property 

are

collectively referred 

to 

herein 

as 

the “Plaza

Improvements”. 

ThePlaza Improvements 

shall

be

developed by the 

Agency within the 

times 

set forth 

in the Schedule of 

Performance and 

shall

Owner

Participation

Agreement


· 

Page 

54 of 72

sanchez 11/16/12 11:22:39


satisfy 

the following requirements: 

(i) the hard construction costs 

of the Plaza 

Improvements

shall be no less than Eight Million Dollars 

and NO/100 ($8,000,000) plus 

the amount of 

other

payments made by the Developer to Agency 

which are to be applied to the 

cost of the Plaza

Improvements pursuant to the terms of this Agreement (the 

“Minimum Plaza Expenditure”);

the sources of funds 

for the 

Minimum Plaza Expenditure shall 

include FourMillion Six Hundred


Thousand Dollars and NO/l00 

($4,600,000) on hand and the 

balance of Three Million 

Four

Hundred Thousand Dollars and NO/i00 

($3,400,000) is contingent upon receipt 

of funds 

in

fiscal years 2011 and 

2012 

from payments made

by the 

Developer 

to Agencypursuant

to Section


2Oib.i 

and Section 201b.2 

of this Agreement 

as 

well as other 

funds of the Agency; and 

(ii) the

Plaza Improvements shall 

be constructed in accordance with the final 

construction 

plans

described in Section 502 which were the 

basis for bidding and selection of the 

contractor 

as

described in Section 502.

b. 

The Parties 

anticipate that upon completion of the Plaza Improvements 

by the

Agency, the Sales Parcel shall 

be conveyed by the Agency to the City pursuant 

to 

the

Cooperation Agreement(AttachmentNo. 5) between the Agency

and the City.


c. Developer and 

Agency anticipate that the design and use of the 

Parcel 

C-i

Permenant Improvements may have a dining 

component and, in that event, the Parcel 

C-i

Permanent 

Improvements 

and the Plaza Improvements would 

benefit 

from 

an outdoor 

patio

component on Parcel C-i which may need 

to encroach into a portion of the Sales Parcel. 

In 

the

event that the design of Parcel C-i Permanent Improvements 

and the Plaza Improvements 

can

accommodate such use and encroachment, 

Developer will request from the City any 

required

encroachment permit and in a manner consistent with

the Centre CityPDO.


d. 

Any act of 

or failure to act by the Agency shall not excuse performance 

by the

Agency of its obligations under this Agreement, 

including any future Agency 

discretionary

approvals that may be

needed

for consideration of the Plaza Improvements.

Section 502 

Design

Process

The Plaza Improvements 

shall be developed on the Plaza Property by the Agency 

based

upon the plans developed and approved

by 

the 

Agency 

within 

the times set forth in the 

Schedule


of Performance 

(Attachment 

No. ii) pursuant to the following terms and conditions (the 

“Basic

Concept and Schematic Drawings”):

1. 

By the Agency 

entering into this Agreement, the Centre City 

Development


Corporation (CCDC) shall be authorized 

on behalf

of the Agency

to select a design 

consultant 

to

design and develop plans and drawings for the Plaza Improvements (the “Design 

Consultant”)

under 

and 

subject to 

the following

terms and conditions, which shall be expressly provided 

for

in

the agreement between the Design Consultant 

and the 

Agency:


(a) The renovation and/or redesign of Horton Park shall 

be consistent 

with

the 

Historical Resource Regulations 

pursuant to San Diego Municipal Code sections 

143.020

i

through 143.0280;

(b) Subject to the requirements of Section 502 i

(a) 

above, the Basic 

Design


and 

Schematic Drawings shall 

comply with and be consistent with the Preliminary 

Design


OwnerParticipation Agreement
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Guidelines 

as set 

forth 

in 

Attachment No. 

8 

and the 2006 Downtown Community 

Plan and 

the

CentreCityPDO; 

and

(c) 

The Plaza Improvements 

shall require 

a minimum 

capital investment 

for

hard construction costs by the Agency in 

the 

amount of the 

Minimum Plaza 

Expenditure. 

In

connection 

with the 

design 

and bidding process,Agency 

shall 

enlist 

the services 

of a 

qualified

architect or 

engineer 

to identify 

options and alternatives with 

the goal of obtaining 

multiple

qualified bids which 

satisfy the Minimum Plaza 

Expenditure 

and any 

limitations 

imposed 

by

other 

governmental 

agencies 

as required 

by 

law on the 

authority 

of the 

Agency 

to enter into 

a

construction 

contract 

for the 

Plaza 

Improvements. 

The foregoing 

in no 

way relievesAgency 

of

its obligation to 

Developerunder this 

Agreement

to design and develop

the Plaza

Improvements.

2. Upon 

selection 

of the Design Consultant, the 

CCDC shall meet periodically 

with

interested stakeholders including 

the Centre 

City AdvisoryCommittee 

for the purpose 

of

soliciting 

public 

input 

concerning

the Basic 

Concept

and

Schematic 

Drawings.


3. 

Representatives 

from 

the 

Developer 

and 

the CCDC 

shall 

meet 

as frequently 

as

required for 

the 

purposes 

of consulting 

on 

the 

Basic Concept 

and 

Schematic 

Drawings 

and

assuring 

subsequent 

levels 

of plan 

development 

comply 

with the requirements 

of 

this

Agreement. 

The 

CCDC shall 

confer 

with 

and 

reasonably 

consider Developer’s 

feedback 

on 

the

proposedBasic 

Concept 

and 

Schematic 

Drawings; 

and

4. 

Agency 

Executive 

Director 

or designee 

shall assure 

that the 

Basic Concept 

and

Schematic 

Drawings 

approved 

by the 

Agency 

and 

successive 

levels 

of plan 

development

including 

the final 

plans 

for the Plaza Improvements 

satisfy 

the Preliminary 

Design 

Guidelines


including but 

not 

limited to 

the

requirement 

set 

forth 

therein

that

the Plaza

Improvements 

include

four (4) kiosks containing up to 1,200 

square 

feet in the 

aggregate 

and 

that the hard 

construction

costs 

of the 

Plaza 

Improvements 

equal or exceed 

the 

Minimum 

Plaza 

Expenditure. 

In 

addition,

each successive 

level of 

plan development 

shall 

be 

consistent 

with and 

the logical 

evolution 

of

the 

preceding 

level 

of plan development. 

The plans 

shall be 

prepared in a manner 

such 

that

changes 

in successive 

plan levels 

may be identified 

and tracked. 

The 

CCDC 

shall 

keep

Developer 

generally 

informed 

of 

the progress 

of the 

design and 

plan development 

process 

and,

on request

of Developer, 

make 

available to 

Developer

for its review 

the 

then

current

plans for

the

Plaza Improvements.

5. 

The 

Design 

Consultant 

shall also 

prepare a 

twenty-five 

year 

capital 

repair 

and

replacement plan 

as 

more particularly described 

in 

the Maintenance 

and 

Operations 

Agreement


(defined

below) 

for

the Plaza

Improvements.

Section 

503 

Maintenance

and 

Operations 

Agreement


Concurrent 

with 

the Close 

of Escrow, 

Developer 

shall enter 

into a “Maintenance 

and

Operations 

Agreement” 

substantially 

in the 

form 

attached 

hereto 

as 

Attachment

No. 

9 with 

the

OwnerParticipationAgreement
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(J 

Agency to piovide for the 

maintenance and 

operation (the “Maintenance Obligations”) 

of 

the

Plaza Improvements. 

The Maintenance 

and Operations 

Agreement shall provide for 

the

establishment 

and 

administration of a capital reserve 

account (the 

“Plaza 

Capital 

Reserve


Account”) 

in accordance with 

the provisions 

therein; provided, however, 

that the obligations 

and

any 

indebtedness of the Agency 

created by 

this Agreement with respect to the Plaza 

Capital


Reserve Account 

or the Cooperation Agreement 

with respect 

to the Plaza 

Capital 

Reserve

Account is 

subordinate 

to any pledge of tax increments 

to bond holders of any 

tax 

increment

bonds 

issued prior to the date 

of this Agreement. 

Subject 

to the 

occurrence 

of 

theClose 

of

Escrow, beginning on or 

before the end of 

fiscal year 2014-2015 

and on the next four 

(4)

anniversary 

dates 

thereof

ending on or before the end 

of fiscal year 2018-20

19, the 

Agency 

shall

deposit One 

Hundred Fifty Thousand 

Dollars and 

NO/100 ($150,000) for a 

total of 

Seven


Hundred and Fifty Thousand 

Dollars and 

NO/100 ($750,000) 

into the Plaza Capital Reserve

Account 

which funds 

shall 

be 

used for the purposes 

set forth in the Maintenance 

and Operations


Agreement. A 

Memorandum of 

Maintenance and Operations 

Agreement substantially 

in the

form attached 

to the 

Maintenance and 

Operations 

Agreement 

shall also be recorded concurrently

at the 

Close of 

Escrow. 

Upon 

Completion of 

the Plaza Improvements 

by the 

Agency, 

the

Agency 

shall assign the 

Maintenance

and Operations Agreement

to 

the City.


Section 

504 Programming Agreement


Concurrent with 

the Close 

of Escrow, 

Developer shall enter 

into 

a 

“Programming


Agreement” 

substantially 

in 

the form attached hereto 

as Attachment No. 10 with 

the 

Agency


relating 

to 

the use, management, 

and 

programming 

of the Plaza Improvements. 

In accordance

with the Programming 

Agreement, 

the Developer 

shall cause 

the activation 

of the 

Plaza

Improvements. Upon Completion 

of the Plaza 

Improvements 

by the 

Agency, 

the 

Agency 

shall

assign the Programming

Agreement

to the 

City.


PART 6. USE 

OFTHE

PROPERTY


Section 601 

Uses

a. 

Developer 

covenants and agrees 

for itself, its successors, 

its 

assigns 

and 

every

successor in interest 

to the Property 

or 

any part thereof, 

that Developer, such 

successors 

and

such assignees 

shall use the 

Property only 

for the 

uses 

specified

in the 

Redevelopment 

Plan, 

the

Centre 

City 

Planned 

District Ordinance, 

the Grant Deed, 

as amended 

by the 

Amendment 

to

GrantDeed

Restrictions and the 

Agreement

Affecting Real

Property.

b. 

Notwithstanding the 

generality of subsection 

a., above, Developer, 

its successors

and assigns, 

shall develop, 

maintain and 

use the Property

as follows until 

August

9, 

2036:

(1) A regional 

shopping center 

containing not less than 

600,000 

square 

feet of

gross 

leasable retail area 

(the “R etail Center”) 

together with parking 

to 

accommodate

approximately 2,100 

automobiles 

(the “Parking 

Facilities”), provided 

that this is 

intended 

only

OwnerParticipation 

Agreement
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OVERSIGHT BOARD RESOLUTION NUMBER OB-2012-35
 

A RESOLUTION OF THE OVERSIGHT BOARD FOR THE CITY OF SAN

DIEGO REDEVELOPMENT SUCCESSOR AGENCY AUTHORIZING
CERTAIN CONTRACTS AND EXPENDITURES RELATED TO THE


HORTON PLAZA PARK IMPROVEMENTS IN ACCORDANCE WITH THE

EXISTING OWNER PARTICIPATION AGREEMENT FOR THE HORTON


PLAZA RETAIL CENTER
 

WHEREAS, the former Redevelopment Agency of the City of San Diego (Former RDA)


administered the implementation of various redevelopment projects, programs, and activities


within designated redevelopment project areas throughout the City of San Diego (City); and

WHEREAS, in accordance with Assembly Bill x1 26 (AB 26), the Former RDA


dissolved as of February 1, 2012, at which time the City of San Diego, solely in its capacity as


the designated successor agency to the Former RDA (Successor Agency), assumed the Former


RDA’s assets and obligations; and

WHEREAS, the Successor Agency is required to administer the winding down of the


Former RDA’s operations and to ensure compliance with the Former RDA’s obligations in


accordance with AB 26, as amended by Assembly Bill 1484 (AB 1484); and

WHEREAS, in January 2011, the Former RDA and Horton Land, LLC, Horton Plaza

Venture, LLC and Horton Plaza LP (collectively, Developer) executed an Owner Participation

Agreement (OPA) with respect to the Horton Plaza Retail Center (Retail Center) in downtown


San Diego; and 

WHEREAS, as of February 1, 2012, the Successor Agency has assumed the Former


RDA’s rights and obligations under the OPA by operation of AB 26; and

WHEREAS, among other things, the OPA requires the Developer to transfer the Horton


Park Plaza site (Site) to the Successor Agency for the construction of a new world-class urban

plaza and related improvements on the Site (Project) and obligates the Successor Agency to pay
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a minimum of $8 million toward the hard construction costs of the Project and to cause the

development of the Project in accordance with final construction plans created with the input of


interested stakeholders; and

WHEREAS, the OPA also obligates the Successor Agency to make five annual deposits

of $150,000 each into the Plaza Capital Reserve Account, beginning in Fiscal Year 2015 and


continuing in the next four fiscal years,  for a total contribution of $750,000 toward  the Project’s

future capital repairs and replacements; and

WHEREAS, in compliance with the OPA, Civic San Diego (CivicSD), formerly known


as Centre City Development Corporation, engaged the urban design and landscape architecture


firm of Walker Macy and sub-consultants to gather public and stakeholder input and develop


more specific designs for the Project; and

WHEREAS, based on the current design of the Project, the total hard and soft costs for


design and construction of the Project are estimated to be $14,286,905, including $11,908,912 in


total hard construction costs; and

WHEREAS, after deducting costs already incurred for the Project in the amount of


$1,552,822, the remaining costs of the Project are estimated to be $12,734,083; and

WHEREAS, the Successor Agency, the Oversight Board, and the California Department


of Finance have approved line items in certain Recognized Obligation Payment Schedules


(collectively, ROPS) that cumulatively provide funding of $12,757,312 for the Project, which

includes (i) $12,007,312 for design and construction costs of the Project (ROPS Project Funds)


and (ii) $750,000 for the five annual deposits into the Plaza Capital Reserve Account beginning

in Fiscal Year 2015; and
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WHEREAS, the remaining design and construction costs of the Project exceed the


amount of funding shown in the ROPS by approximately $726,771, and CivicSD will explore the


availability of additional, non-redevelopment funding sources to offset this budget shortfall; and

WHEREAS, California Health and Safety Code section 34177(a) requires the Successor


Agency to continue to make payments due for enforceable obligations, and California Health and


Safety Code section 34177(c) requires the Successor Agency to perform obligations required


pursuant to any enforceable obligation.

NOW, THEREFORE, BE IT RESOLVED by the Oversight Board as follows:

1. The Successor Agency or its agent, CivicSD, is authorized to solicit bids and

award a contract to the lowest responsible bidder for construction of the Project in order to fulfill

the obligations under the OPA, using up to $10,982,141  of the ROPS Project Funds.

2. The Successor Agency or its agent, CivicSD, is authorized to enter into contracts


and make expenditures up to $1,025,171, using the ROPS Project Funds, for additional work


related to the Project, including: (i) the acquisition of furniture, fixture, and equipment for the


Project in an amount not to exceed $200,000; (ii) the payment of certain indirect costs of the

Project, including additional design services, construction phase consultants, permits and plan


check fees and other miscellaneous costs, in an amount not to exceed $280,589; (iii) an


agreement with Walker Macy for construction administration support services for the Project in


an amount not to exceed $294,582; and (iv) an agreement with a consultant for construction


management and inspection services for the Project in an amount not to exceed $250,000.

PASSED AND ADOPTED by the Oversight Board at a duly noticed meeting of the


Oversight Board held on November  ___, 2012. 

            

      ________________________________

      Chair, Oversight Board
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