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INTRODUCTION

The City has a Coastal Development Permit (“CDP*) for the annual placement of a rope
barrier at the La Jolla Children’s Pool during the approximate dates of the harbor seal pupping
season: December 15 to May 15. On May 17, 2010, the City Council directed the Mayor to apply
for an amendment to the current permit which would allow the rope barrier to remain year-
around and an emergency Coastal Development Permit that would allow the rope barrier to be
reinstated immediately.

The Mayor has requested our advice as to whether there is a sufficient factual basis upon
which to apply for an amendment to the CDP through the normal process and whether there
exists a basis for issuance of an emergency permit, bypassing the normal process.

QUESTIONS PRESENTED

1. Is there a sufficient factual basis upon which to apply for an amended CDP through the
normal process to allow permanent placement of the rope barrier?

2. Is there an “emergency” to allow immediate placement of the rope barrter without
following the normal process?

SHORT ANSWERS

1. Yes, there is a sufficient factual basis upon which te apply for a permit through the
normal Coastal Development Permit process allowing permanent placement of the rope barrier



2. - Under procedural law, the Mayor must independently consider the facts and public
comment, exercise discretion and reach his decision. Unless the Mayor can make necessary
findings of a “a sudden, unexpected occurrence...that demands immediate action to prevent or
mitigate loss of or damage to life, health, property, or essential public services”, then the
emergency permit should not be issued. In that case, we would recommend that the Mayor
request further input on an on-going basis from staff, lifeguards and law enforcement as to any
heightened risks at the beach, retaining the discretion to issue an emergency permit should
additional information provide a basis.

ANALYSIS

1. Reinstatement of the rope barrier permanently requires a CDP.

A CDP is generally required for “coastal development” within the Coastal Overlay Zone,
which includes the Children’s Pool. The Coastal Act defines “development” very broadly:

“Development” means, on land, in or under water, the

placement or erection of any solid material or structure; discharge
or disposal of any dredged material or of any gaseous, liquid, solid,
or thermal waste; grading, removing, dredging, mining, or
extraction of any materials; change in the density or intensity of
use of land, including, but not limited to, subdivision pursuant to
the Subdivision Map Act (commencing with California
Government Code section 66410), and any other division of land,
including lot splits, except where the land division is brought about
in connection with the purchase of such land by a public agency
for public recreational use; change in the intensity of use of water,
or of access thereto; construction, reconstruction, demolition, or
alteration of the size of any structure, including any facility of any
private, public, or municipal utility; and the removal or harvesting
of major vegetation other than for agricultural purposes, kelp
harvesting, and timber operations which are in accordance with a
timber harvesting plan submitted pursuant to the provisions of the
Z'berg-Nejedly Forest Practice Act of 1973 (commencing with
Section 4511). As used in this section, "structure" includes, but is
not limited to, any building, road, pipe, flume, conduit, siphon,
aqueduct, telephone line, and electrical power transmission and
distribution line.

Cal. Pub. Res. Code § 30106.
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“The rope barrier at Children’s Pool 1s coastal development because it places a structure
on the beach that changes public access to water.” City Att’y MOL No. 2006-32 (Dec. 15,
2006), Exhibit 1, page 4. The City’s existing CDP was obtained as a seasonal permit that expires
on May 15 annually based upon the end of the pupping season. Accordingly, the rope barrier was
removed on May 15, 2010. In order to reinstate the rope barrier permanently the City would need
to apply for and obtain a new or amended CDP.

IL The findings must be made before a regular CDP is issued for the permanent
placement of the rope barrier.

Upon filing of an application, completing necessary environmental review and
conducting a public hearing process, a Coastal Development Permit may be granted by a Hearing
Officer with appeal to the Planning Commission and, thereafter, to the Coastal Commission. San
Diego Municipal Code § 126.0707(b); City Att’y MOL No. 2006-32, (Dec. 15, 2006), Exhibit 1,
page 5. '

The findings necessary for the issuance of Coastal Development Permits are set forth in
San Diego Municipal Code section 126.0708(a). Those are as follows:

(1)  The proposed coastal development will not encroach upon any
existing physical accessway that is legally used by the public or any
proposed public accessway identified in a Local Coastal Program
land use plan; and the proposed coastal development will enhance
and protect public views to and along the ocean and other scenic
coastal areas as specified in the Local Coastal Program land use plan;

(2) The proposed coastal development will not adversely affect
environmentally sensitive lands; and

(3) The proposed coastal development is in conformity with the certified
Local Coastal Program land use plan and complies with all
regulations of the certified Implementation Program.

(4)  For every Coastal Development Permit issued for any coastal
development between the nearest public road and the sea or the
shoreline of any body of water located within the Coastal Overlay
Zone the coastal development is in conformity with the public access
and public recreation policies of Chapter 3 of the California Coastal
Act,

SDMC § 126.0708(a).



The Hearing Officer and appellate bodies would need to consider whether maintaining a
permanent rope barrier—as opposed to a seasonal rope barrier limited to the pupping season-—
would be consistent with the necessary findings and Local Coastal Program. The findings made
for the seasonal placement of the rope are set forth in the Planning Commission Resolution for
the issuance of the City’s current seasonal permit, Exhibit 4, While the findings all refer to the
seasonal placement, none of the findings appear to be made specifically because the placement
was during the pupping season. Therefore, the same findings could reasonably be made for the
permanent placement of the rope barrier.

Facts to support the findings are set forth in a letter from the National Oceanic and
Atmospheric Administration (NOAA) to Councilmember Donna Frye dated May 14, 2010,
attached as Exhibit 2, and a Report to Council from the Natural Resources and Culture
Committee Chair dated May 17, 2010, attached as Exhibit 3.

As pointed out by NOAA, the rope barrier “would allow at least some measure of public
awareness and protection to the harbor seals hauled out on the sand.” NOAA’s experience is that
“lo]nce informed, most people tend to maintain a greater distance and limit potentially disruptive
behaviors.” (2010 NOAA letter, page 3.) The placement of the rope provides a clear indicator to
the public of the proper distance. (Report, pg. 3). The rope barrier prevents human-to-human
conflict, prevents seal harassment and harm, and allows the lifeguards to focus on protecting
swimmers and the police to focus on protecting the public from criminals. (Report, pg. 4). The
posted signs are not always effective at preventing harassment. (Report, pg. 5).

In addition, the Report describes the importance of the rope barrier for public education.
The Report describes that after the rope barrier was removed on May 15, “once again people
were left to determine for themselves the proper behavior for watching wild marine mammals.
Immediately upon the rope barrier being removed, despite the signs and some police presence,
people were not keeping a safe distance from the seals and their pups.” (Report, pgs. 7-10). The
Report also states that the rope reduces conflicts. {(Report, pg. 3). NOAA states that the rope
barrier allows at least some measure of “public awareness and protection to the harbor seals
hauled out on the sand.” 2010 NOAA Letter, pg. 3.

Facts that would support not making the findings are that a permanent rope barrier
encroaches on a physical accessway for a longer period of time than a seasonal one, a prohibition
on public access is inconsistent with the certified local coastal program, and it is unclear how a
rope barrier would enhance and protect public views.*

' addition, the rope barrier does not act to contain the seals, and therefore may not accomplish the goals stated
above as bases for granting the permit to reinstall the repe. While NOAA supports the placement of the rope barrier,
it cautions that seals may haul out on the human side of the rope, and a resulting violation of the Marine Mammal
Protection Act may occur, regardless of the rope placement. 2010 NOAA Letter, pg. 3, Exhibit 2.
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1. Whether to issue an Emergency Permit.

An Emergency CDP may be issued without going through the normal process if the
Mayor is able to make the following factual findings:”

(1) A coastal emergency exists that requires action more quickly than would be
permitted by the usual procedures for acquiring a CDP, and that the development
will be completed within 30 days (unless otherwise specified in the permit);

2) Public comment on the proposed coastal emergency action has been solicited and
reviewed to the extent feasible; and

(3) The proposed emergency work is consistent with the Local Coastal Program.
SDMC § 126.0718(f).

If he cannot make the factual findings, the emergency permit application must be denied,
nevertheless, a permit may be applied for under the normal process. According to the Park and
Recreation Department, which under San Diego Charter section 55 is charged with the
management of the City of San Diego beaches, the facts considered in support of the application
are contained in the letter from NOAA dated May 14, 2010 (2010 NOAA Letter) and the Natural
Resources and Culture Committee Chair’s Report to Council, dated May 17, 2010 (Report),
Exhibit 3.

A. Under procedural law, the Maver must independently consider the facts and
public comment, exercise discretion and reach his decision.

As discussed above, it is the Mayor who is empowered to decide whether to issue an
emergency permit based upon certain findings that he believes he can make after considering the
facts.

A decision on whether to issue an emergency permit must be the result of the Mayor
reviewing the facts, public comment and exercising his discretion. If a decision is challenged in
court, the judge’s inquiry would be limited to whether the City’s actions were arbitrary,
capricious, or entirely without evidentiary support, and whether it failed to conform to the
procedures required by law. Neighbors in Support of Appropriate Land Use v, County of
Tuolumne, 157 Cal.App.4th 997, 1004 (2007). An abuse of discretion is subject to review under
traditional writ of mandamus. Neighbors in Support of Appropriate Land Use v. County of
Tuolumne, 157 Cal.Ai_‘)}:».ﬁLth 997 (2007); CEB California Civil Writ Practice, § 2.9.

2 'The Mayor must also verify the facts in the application, to the extent time allows; this Opinion assumes for the
sake of analysis that the verification has occarred. SDMC § 126.0718(d).
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A failure of an official to exercise discretion may be challenged. Sego v. Santa Monica
Rent Control, 57 Cal.App.4th 250, 255 (1997). Thus, the decision must be the result of the
Mayor’s review of the facts, public comment and exercise of his discretion.

No hearing is required to be held by law prior to a decision on an emergency CDP,
although public comment is to be solicited and reviewed to the extent feasible. Cal. Pub. Res.
Code § 30600(e); Cal. Code Reg. tit. 14 §§ 13329- 13329.4; SDMC § 126.0718(f). Courts do
review regulations and past agency practice to consider whether a hearing was required as a
matter of law; however, if the agency retains discretion as to whether to hold a hearing, then no
hearing can be said to be required as a matter of law, and this requirement is not satisfied. CEB
California Administrative Mandamus, §§ 5.8-5.10.

In this instance, the May 17 hearing, the Report and 2010 NOAA letter provides
substantial public comment for the Mayor’s consideration.

B. Issuance of an Emergency permit requires a “sudden, anexpected
occurrence” to justify bypassing the normal process.

As stated above, an Emergency Coastal Development Permit may be issued without
going through the normal process if the Mayor is able to make factual findings that there is “a
sudden, unexpected occurrence. . .that demands immediate action io prevent or mitigate loss of or
damage to life, health. property, or essential public services.”(Municipal Code section 126.0718)
{emphasis added). If he cannot make a factual finding to that effect, the permit application must
follow the normal process.

As explained by the court in Barrie v. California Coastal Commission (1987) 196
Cal.App.3d 8,17:

“The Coastal Act provides for permits without complying with the Coastal Act’s
procedures when there is an emergency....Issuance of [an emergency permit]
circumvents the Act’s procedures which are designed to ensure protection of the
coastline and input by the public and is justifiable only in the case of an emergency.”

In Barrie v. California Coastal Commission, a group of homeowners obtained an
emergency permit to build a temporary seawall based upon weather reports of especially severe
storms and high tides. The court criticized the homeowners use of the emergency process,
pointing out that the “emergency” was, in essence, created by the homeowners because they
waited until the last minute to build their seawall.
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Another court upheld the issuance of special use permits for the construction of a seawall,
utilizing the “emergency” exemption in the California Environmental Quality Act (CEQA).”
Calbeach Advocates v. City of Solana Beach, 103 Cal.App.4th 529 (2002). The definition of
emergency in CEQA is essentially the same as that in the Coastal Act: “a sudden, unexpected
occurrence, involving a clear and imminent danger, demanding immediate action to prevent or
mitigate loss of, or damage to, life, health, property, or essential public services. ‘Emergency’
includes such occurrences as fire, flood, earthquake, or other soil or geologic movements, as well
as such occurrences as riot, accident, or sabotage.” Cal. Pub. Res. Code § 21060.3. In upholding
the city’s use of the emergency CEQA exemption, the court noted the facts in the records
regarding the rapid erosion leading to imminent bluff failure that would place the homes on the
bluff in peril as well as the public below the bluffs. /4., at 538.

In our circumstances, the existing permit allows the rope barrier daring the pupping
season and not beyond. The City will be applying for an extension of that permit to allow the
rope barrier throughout the year. The emergency permit would be granted only if the Mayor
determines that an emergency exists. In considering whether there is an emergency, the Mayor
should take into consideration the risk of damage to life, health, property or essential public
services, as well as the timing of the application.

The following are arguments for and against issuance of an emergency permit.
i. Argument for issuance of the permit

According to the Report, upon removal of the rope barrier on May 15, there is evidence
“of seals and their pups fleeing from the beach into the water due to human harassment; people
not keeping a safe distance from the seals and their pups; people getting too close to the seals and
their pups; seal pups being almost fully surrounded by people; people attempting to tough/pet or
actually touching/petting seals; people approaching seals that are sick or injured; and people
being scared by seals who react to the person being too close.” (Report, page 7).

The Report also cites the conflicts between people who want to protect the seals from
harassment and people who want to use the beach. “These conflicts have the potential to turn
violent, and regularly involve confrontations and yelling. As conflicts arise between people on
either side of the issue and between people and seals, lifeguards and police officers are regularly
brought into these situations by members of the public.” (Report, page 9)

The Report states that from February 1, 2009 through January 31, 2010, there were 184
“Designated Runs”, 37 calls for disturbing the Peace and 4 calls for battery. The Report shows

¥ A statute that is modeled after another and that shares the same legislative purpose is considered to be about the
same topic and the two statutes should be interpreted consistently. 58 Cal.Jur.3d Stanures § 123 (2010 Supp.).
Therefore, a court may consider an interpretation of the same language as it appears in another statute. J/» re Do
Kyung K., 88 Cal.App.4th, 583 (2001).
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the total number of calls has significantly increased from 55 in 2008 to 290 in 2009. (Report,
page 9)

The Report concludes that an emergency permit is needed for the following reason:

“Without the rope barrier, there is strong evidence that the public will continue to harass
the seals (knowing or unknowingly) as well as each other, which impacts the public
safety and creates a situation that could be immediately avoided/significantly lessened if
the rope remains. The rope barrier will also prevent members of the general public from
betng cited for harassment under the Marine Mammal Protection Act, or bitten by a seal
through an attempt to interact with a seal or its pup.

The ongoing and immediate potential for more serious confrontations between humans,
necessitates the immediate placement of the rope barrier. The rope provides a guideline
for the public and most will voluntarily comply with the law. The rope barrier will allow
for the privately-funded Park Ranger to provide much needed assistance to the other
enforcement agencies and will help reduce human to human and human to seal conflicts.”
{(Report, page 10)

The Report also points out that the “rope barrier is immediately necessary to allow
lifeguards and police officers to focus on protecting members of the public.”

(Report, page §8)
ii. Argument against issuance of the permit

Under the law, in order to issue an emergency permit, there must be “a sudden.
unexpected occuwrrence. ..that demands immediate action to prevent or mitigate loss of or damage
to life, health, property, or essential public services.”. (Municipal Code section 126.0718)
(emphasis added).

a. There was no “sudden, unexpecied occurrence”. It was widely known that the
existing Coastal Development Permit extended to May 15 and did not allow the
rope beyond that date. During the past five years, the rope has gone up in micd-
December and has been removed in mid-May.

b. The risks are the same risks that have accompanied removal of the rope on May
15 annually during the past five years; yet, the City never found an emergency
permit necessary.

c. The City could casily have sought a year round permit earlier this year, but did
not do so. The emergency permit bypasses the normal hearing process that
enables members of the public to be heard on installation of the rope. As the court
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stated in Barrie v. California Coastal Commission, an emergency permit should
not be used to circumvent the California Coastal Act.

In addition, past Emergency Coastal Permits were issued to install the rope during the
pupping season due to greater risks during that period. As discussed in the 2006 Memorandum
of Law, between mid-December and mid-May “more mother seals and their pups will need to
haul out (rest) on the Children’s Pool beach and for longer periods of time in order to prepare for
birth, go through the birthing process, and nurse the seal pups.” City Att’y MOL No. 2006-32
(Dec. 15, 2006), Exhibit 1, page 1

This office pointed out that “mother seals may become more aggressive during pupping
season due to their instinet to protect themselves and their baby seals from humans who are
getting too close.” This office also cited concern that “the increased sensitivity of the mother and
baby seals as the pupping season approaches will likely cause these conflicts between members
of the public to occur more often and to become more intense.” City Att’y MOL No. 2006-32
(Dec. 15, 2006}, Exhibit 1, page 2

The emergency permits were issued based upon a finding that the normal permitting
process would not allow replacement of the rope barrier by commencement of the pupping
season. City Att’y MOL No. 2006-32 (Dec. 15, 2006}, Exhibit 1, page 7. In each instance, City
staff faced unexpected procedural issues that would have prevented obtaining a permit in time
for the pupping season.

As stated in the 2006 Memorandum of Law:

“Immediate action is required because a normal [Coastal Development Permit] could
only be processed by mid-January with a more realistic date of mid-March or later. By
that time, the pupping season would be half, if not completely over, and the City
Council’s action to have the rope barrier placed from December 15, 2006 to May 15,
2007 would be rendered moot.” City Att’y MOL No. 2006-32 (Dec. 15, 2006), Exhibit 1,
page 6

Concerns raised due to the pupping season do not necessarily justify issuance of an
Emergency Coastal Permit in this situation because the pupping season is essentially over.

CONCLUSION

Based upon the foregoing, we suggest that the Mayor submit the application for an
amended permit through the normal process.

Under procedural law, the Mayor must independently consider the facts and public
comment, exercise discretion and reach his decision. Unless the Mayor can make necessary
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findings of a “a sudden, unexpected occurrence...that demands immediate action to prevent or
mitigate loss of or damage to life, health. property, or essential public services”, then the
emergency permit should not be issued. In that case, we would recommend that the Mayor
request further input on an on-going basis from staff, lifeguards and law enforcement as to any
heightened risks at the beach, retaining the discretion to issue an emergency permit shouid
additional information provide a basis.

JAN L GOLDS\ITH
ity)Attorney -

By: M%&,{mﬁ«--f LA~ { E‘”\hﬁﬁ e

Shannon Thomas
Deputy City Attomney

ST:mm
Exhibits
LO-2010-2

Exhibit “1” is a Memorandum of Law dated December 15, 2006 that reflects the applicable law,
included as exhibits are correspondence received in 2006 from the California Coastal
Commission and NOAA.

Exhibit “27 is a letter from the NOAA to Councilmember Donna Frye dated May 14, 2010.

Exhibit “3” is a Report to Council from the Natural Resources and Culture Committee Chair
dated May 17, 2010.

Exhibit “4” is Planning Commission Resolution No. 4562-PC, January 21, 2010, as submitted to
the California Coastal Commission.
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SUBJECT: Emergency Aunthorizationto Resplace the Rope Barrier af the Children's

Bool and’ Implamem Lty Council's Deventher 3, 2006 Resolufion

INTRODUCTION

The City' Couneil &t ‘the December3, 2006 Teesfing. adupted & regolufion emendmg the
-re:placﬁmem period of the rope barier at the Children’s Pool from December 15™ through.
May 15% of ghery ycar{szamn December-15, 20063, and directst: the Park and Recreation
Deparrnent staff to make svery effort 1o getihe permmits reguired forthe rope placerhent, if any.
The City ‘Attomey's Office was directed:tomnake the aatermmmon 2% to-whether any permits are
necessary, and if so which ones.

There has besn 2 condideratile amouni-of public 1estimony regarding the-Tope barrier at
the: Critdren”s Pool and other related issues both &t Nanral Resonrces and Ciittme Commitize
.meetings and City Council fnestings, Through thattestmony, 1115 clear thatin arderte protect
the public hedith and safety and to-prevent damage 10:1ife, health, and essential pablic services
ihat an-emergency exception to the penmit raqmr“ments 15 appropriate, Specitically, public:
'iesﬂmany hasreveried that

». Bewweeh mid<Decemberand mid-May, more mother seals and their pups:will need to
hau} out.{rest) on the Children’s Pool beach-and for lenger periods-of time in.order 1o
prepare for birfh, gothrough the birthing process, and nurse the seal pups,

* There are continuslly and on arezu}ar basis(if not daily) conflicts and encouners
between people who want 1o protect thesedls from harassmentand people who wam 1o
use the beach. These conflicts have the potential to turn vislent, and often involve
cenfrontations-and yelling. It has been reported from the Park-and Recreation Depariment
staff that one member of the public wentso far asto-arinate on another in onewof thess
ceonfrontations.

i e e
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The presence of more seals on the beach.and the increased sensiiivity of the mother and
baby seals as the pupping season approaches will Hkely cause these conflicts between
members of the public 10 occur more often and o' become - more intense:

Additionally, the mother seals may become more aggressive during pupping:season due
tortheiranstinet fo-protect themselves and-their baby seals from humans who are getting
too.close, The lives of the seal pups are'also 8t stake becanse the stress of harassment
caused by the mothers being flughed from the beach may cause the pups 1o be sdllbérr,
among other thinps. '

#As conflicts arise between. people on either gide of the dssue and batween people arid
seals, Hiegiards areiregularly brought into these simations by the pablic, 1 ifeguards are
authorized to enforce state and local colies, however, they are contnually asked to diffuge
conflicts over the.seals at the Children's Pool, which takes ther away: from providing
essential public. aervm&s as lifzguards by protecting swinimers from danger aiid
drowning:

The presence of the rope barrier would reduce the number of cofiflicts bétween hirrnans
and humnans and between humans and seals because it would be 2 clear indicator 10 the
public-the-appropriate distanee from the sealsito avoid harassingthem:

The California Coastal Commission [CCCT has indicated that this 158 shidfion in which
a1 EMETgENCY exists such that an Emergency Coastal Development Permit would be
appropriate in-order to get the rope barner placed:at the Children's Pool by-the fad-
‘December.date. See Attachment A.

The Nafional Deeanic anﬂ Ammospheric Adminismation. INOAAT has newly indicated that

it is'urgent to replace the rope barmer at the: Children’s Poo! from mid-Decemberithrough
nud»May of this year. See Attachment B,

QUESTIONS. PRESENTED

.. 'Does en.emergency exist per the San Diego Municipal Codle warranting the placement of

2 Children's Poel rope barrier by December 15, 20067

Shouid Emergency Authorizationbe granted o replace the Children’s Pue! rope batrier
withouy:a Site Developmem Pern:ut TSDP] by December 15, 2006 to protect public heaith
and safery?

Should an Emergency Coastal Development Permit [ECDP] be issued by the City for the
replacement of the Children’s PoolZope barrier by:Becember 15, 2006 to mitigate the
loss:of or damage to 1ife, health, and essential public services?
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4. Should ihe Park and Recreation Department app]y for an SDP antha regular City Coastal
‘Development Permit [CDP) for the emergency rope.zeplacement and for all future rope
bartief replicement periods at the:Children’s Pool?

SHORT ANSWERS

1. Yes: As demonstrated hergin, based vpon.an analysis of the information known at this
Hme, ag emarrrency exists per-the San Diego Municipal Code warranting the placemem
of & Children’s Pool rope tartier by December15, 2006.

&

Yes. Therope barrier is:needed 1o protec public health and.safety by preventing human-
to-hurzan conflicts and violence, by preventing seal harassment and associated harm to
seals and humans, and'by allowing Hfeguards: to focus on protectingswimmers from
danger and drowning,

3, Yes. The rope barrier will mitigate for damage to life, hiealth, and essential public
services by preventing hiuman-to-human conflicts and violence, by preventing seal
harassment and associated barm t sedls and - humans, and by atiowing. lifepuards to focus
on protecting swirnmers fom: danger and drowning. In addition, the CCC has stated an
ECDP i§ aporopriate, and it'wouid be consistent for the City 1o issue & local BCDP.

4, Yes. When emergency wotkis anthorized withdut-an SDP and/or with an ECDP,
applications forstandard Ciy'SDP-and CDPs must also be submited for the smergency
work. Additionally, a remilar CDP and an SDP-ate required for all'future Tope
replacement periods,

ANALYSIS
A. An Emergency Exists In Order to Protect Public Health-and Safety

The Environmentally Sensitive Land Regulations [FSLRs] apply when development is
proposed on environmenially sensitive lands, whiich include-coasial beaches. SDVIC§ 143.0110.
Al deveiapmem gader the SDMC is defined in pertinent part.a¢ “the.act of...erecting jor]
placing...any.. structure,” the replacement of the rope barrier ar the Children’s Pool is
considered-development within the meaning of the code. However, the ‘BSLRs specify that
certain uses and activites are allowed on coastal beach areas, incloding lifeguard towers, pablic
comfort stations, public piers, safety and public information signs, shoreline protective works,
public stairs and ramps, and public rectbaiional equipment. SDMC §§ 143.0130(b); 143.0144.
Furthermore, development-that is necessary to protect the public health and safety may be
authorized without prior-approval of an SDP or'a publc hearing. Specifically, the SDMC
provides in section 143:.0126:
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§ 143.0126 Emergency Authorization fo ¥mpact Environmentally Sensitive
Lands

Whenever development activity within environmentally. sensitive lands is desmed
fiecessary by order-of the City Manager to protect the public health or safety, the
City Manager may authorizg, withott & public hearing, the minimum amount of
impsct necessary to protect the public health orsafety, subject to the following;

a) If the emergency work involves only temporary mpacts
emironmentally sensitive lands, & Neighborhood Development Permitor
Site' Development Permit is not required provided the environmenially
Sensitive lands aretestored, in a timely manner fo theirnatural siate, 1o the
satisfaction of the/City Manager. Restoration shallbe in accordance-with.a
restoration plan that-conforms with the Biclogy Guidelines and s
approved by the City Mariager. The festoration plan shall be gubemited to
‘the City' Manager within:50-days-of completion of the emergency wotk
and work or'the approved restoration plan shall be initiated within 90 days
of project completion or prior to-the'beginning of the nexi rainy season,
whichever is greater,

b) Ifthe emergency wotk results in permanent impacts to-environmenially
sensitve lands, a- subsequem Neighborhood Development Permit or Site
Development Permit is required in accordance: with all regulations.of this
division, The-application: for the Neighborbood Development Permit or
Site Development Permit shall be submitied. within 60 days of completion
of the emergency-work,

¢} Within the Coastal Overlay Zore, & Coastal Development Permit 15
required for any-emergency coastal developmentin accordance with
Section 126.0718.

The SDMUC allows for-an emergency aunthorization for devélopment without an SDF
‘where the development is.necessary to protect public healih and safety, SDMC § 143.0126. The
rope: barrier 15:needed wprotect public health and safety by preventing human-to-human
conflicts and violence, preventing encounters between mother sedls and bumans, and 4llowing
lifeeuards to focus on their duties protecmnv swm:xmers from da.noar and-drowning, In addirion,
an BCDP is.needed, ”

o

B. An Emergency Coastal Development Permit Is Warranted to Mitigate For
Damage to Life, Health, and Egsential Public Services

A Coastal Development Permit is generally required for coastal develgpment
within the Ceastal Overlay Zone, which includes the Children’s Pool beach. SDMC
§ 132.0402, Diagram 132-04A. Consial developmen: 1n the SDMC has the same meaning
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s under-the state California Coastal Act,.and is defined in pertinent part as “the
placement or eregtion of any solid material or stucture [or 4] change in the intensity-of
use of water, or-of access fhareto. SDMC § 113.0103. An Emergency Coastal
Development Permit may be issugd on an expedited hasis when there is'2 coastal
BInergeniy.,

A coastal emergency is 2 sudden, unexpected occurrence within the Coastal
Overlay Zone that demands immediate action to preveni ormitigate Jogs of ar
damage to life; hedlth, property, or essential public services.

SDMC § 126.0718¢a),

The purpose of the CDP procedures is to make the City's management and
treatment of coastil resources:comply and be consistent with those:of the California
Coastil Act as enforced and implemenied by the CCC. Cal Pub Resources Code
8§ 30108.6, 30240, Specifically, the SDMC section 126:0701 provides:

Thie purpose of'these procedures is to esiabligh-a.City review process for codsial
developmenr that is consistent with the Loeal Coastal Program, the California
Coastal Act of 1876 (Public Resources Code section 30000, et seq.) and the
California Code of. Regulations, Title 14, Division 5.5., Chapter 8, Subchapter 2,
Article 17,

Thus, the SOMC Coastal Development Procedures are 2 local implementation of the state
standards under the Coastal Act. Cal Pub Resowrees Code § 30108:6.

The rope barrier at-ihe Children’s Pool is:coastal development because it-places-a

siructure-or the bedeh that changss public access to water, The City has jurisdiction gver 3
CDPs for develgpment proposed above (or landward of). the mean high water line at the
Children's Poo] beach, and the'Coastal Commission has jurisdiction over CDPs for
proposed.development seaward of the mean high water line. SDMC § 126.0702; Seealso
Cal, Pub, Resources Code § 30600 City’'CDP grants are appeaiable tothe Coastal
Commission, SDMC § 126:0710.) Howsver, there are no adminisirative appeal |
procedures established for City issued ECBPs. The CCC has indicateg that generally ;
‘BECDPs are not appeaiable to the CCC, bui a regilar City permit must be applied for at j
thesame time or soon after the emergency work-which is-appealable-to the CCC.

- et

i Hithe rope barrier were-erected below the mean high water line, {ken the Coustal Commission
could grant the ECDP. However, as demopnsteated by maps of the location of the-mean high
water line, 1t appears-that the placing of the rope barrier at-thatl=ve] on the beach would provade
lirtle protection for the.seals.. A large arge above the mean high waier Iine is currently used for
hanling out.
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The Park and Recreation Department indivated it'was unaware until Iate
November of this year that-a CDP was reguired for the replacement of theitope barmierat
the Children’s Pool.” Last April, the rope. was erected without a permit. Thus, on
December 5, 2006 the City:Council became newly apprized that no sieps had been taken
to erect the rope barrier pursuant-to-the April 2006 resolnzion, At the same time, the City
Council took new agtion by approving the replacement of the rope bamier at the
Children's Pool beginning on December 15, 2006 sather than Jannary 1, 2007. On.
Diecember 11, 2006, NOAA issued anew leter indicating that the rope barrier needs 1o
be erécted by mid-December of this year to protect the'seals and the public, As explaingd
ifi the Introduction to this memorandim, seal harassinent leads to confhicts berween
people and loss-of essential liféguard services to conflict resolution.

Tmmediate action s required because s nermal CDP cadld only be processed by
mid-January with & more realistie.date.of mid-March: or later. By that time, the pupping
season would'be half, if not compleiely over, and the: ity Council's action to have the
rope barrier placed from December 15, 2006 toMay 15,2007 would berendered moot,
TheCCC hassmted that an ECDP is appmpriat&.for the curreny Children’s Pool situation
whare NOAA provitied new direction.as to-the urgency of the rope barrier,

C. Procedures and Findings for Emergency Development Approval

. Noficeof the emergency work must be given to the CCC and the public, SDMC
§ 126.0718(h). The following findings are required under SDMC section 126.0718(f). for
an ECBP:

1) A coastal emergency exists that requires: action more qiickly than -would
be permitied by the normal procedires for acquiring. a°Coastal
'Devslopmeni}’emut and the development can and will be completed
within 30 days unless otherwise specified in the permit,

2) Public.comment on the proposed coastal emergency action has begn
solicited and reviewed to.the-extent feasibley and

3) Theéproposed emergency work is consistent with the Local Coasial
Program:

N

?The CCC's Laurinda Owens provided written confirmation {hat the an ECDP is appropriate:;

however, in a.phone conversatien, Lee MceFachern from the COC stated that the City should

have and did know as early as April of this year that a:.CDP was.required. Lee stated that with

further direction from NOAA, the recent unexpected event requirement could be'met. NOAA

Special Agent in Charge, Don Masters, egreed that the replacementof therope bamier w protect

the seils-from this mid-Deceniber through mid-May is urgent, His leteris attached bereio as
AnachmenrB. . i
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In addttion, the related finding that it is necessary 1o protect the public heaith and safety
to take emergency action to replace the rope barrier withowt an SDP is required, SDMC
£ 143.0126. As explained below, these findings are supporied by the facts.

First, there is-ample evidence that emergency condifions exist as explained in the
Introduction to-this memorandum such that the findings can be made for emergency
authorizations under SDMC sectons 126.0718 and .143.0126. The City Council, the
CCC, and NOAA have 1l newlyndicated it is important 0 get the rope bartier up by
Dzeamber 13, 2006 i .order 1o protect the seals.end the _public;. Thetegular permitting
process will notallow the replacement of the Tope barsier by that time. The rope barrier is
needed immediately to protect:public health and safety and 1o mitigate for damage to life,
hezlh, and essenfial public services by preventing human-to-human conflicts and
violence, by preventing seal harassment and assaciated harm to seals and humans, and by
allowing feguards to focus on protecting swimmers from danger and-drowning, The
tope barrier-was previously erected within days of autherization and-can be replaced well
within the 30-day limit on completion tite. I{i:::must beerected by December 15,2006, or
a8 soou as-possible, andTemain up through May 15, 2007,

Second, the placemant of this rope bartier during puppm ¢ seagorand aémucna}ly.
from December 15" through December 317 and from May.1® through May" 15% antinally
has been open for piblic comment extensively, Inthe ast City- Council meeting on
December 5, 2006, the Park and Recreation Department presenfed oral tesiimoeny
regarding the need 1o eveluate expedited permitting procedures in orderio effectuate the
City Council’ s-action, Public comment was received on‘the issue of the permit. The City
Council at the December 5, 2006 meeting directed the Park -and Recreation Department
staff 10 make every-effort to get the permits required fcr the rope placement. Now, City
Council isin legislafive recess, and the December 15% *:date:is rapidly-approaching. The
California Coastal Commission has indicated that it would be appropriate (o take
emergency action 1o replace the rope barrier 28 wasnewly directed by NOAA. Thus, it
would be appropriate for the City to alse deem it necessary 1o -authorize an ECDP.

Third, the replacement of the.rope bamier isconsistent with the Local Coasral
Program. The Loen! Coastal Programis an implementation of the California Coastal Act
on the local Jevel. The Coastal At provides that the Coastal Zone is a delicately batanred
eco-sysiem and that development needs 1o 'be carefully planned to protect fhe raSources.
Car'Pub ResourcesCode § 30001. In eddition, the goals-of the:Coastial Act are-1o:

(4) Protect, mamntain, and, where feasible, enhance and resiore the overall quality

of the.coastal zone environment and its natural and artificial resources.

() Assure orderly, balanced wiilization and conservation of coestal zone
resources taking inio account the-social and economic needs ef the people of
the state,

{ch Maximize public access to and along the coast and meximize public
recreational opportunities in the coastal zone consistent with sound resources
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conservation: prmmpleq and constitifionally protected rights of private
property owners,

(d) Assure priority Tor coastal-dependent and coastal-related d‘evglqpmeni over
other development or. the coast.

{€) Encourage state and loc#l initiatives and cooperalion 1n pmparmv procedures
1o implement coordinated planning and development for mutally heneficial
uses, including educationa! uses, in thé coasial zone.,

‘Cal Pubi Resources:Code§ 30001.5, The state legislature declared that where there are
canflicts-hetween these goaly created by proposed development, such conflicts should be
resolved in a-way that is “the most protective-of significant-coastal respuress”™ and
“specific wildlife habitat.” Cal Pubi Resources'Code § 30007.5. Thus, itis consisient with
the Local Coastal Program to repiace the rope barrier because 1t better protects:the seals
and their habitat, The public may still access the beach up to the rope bamier, dnd the
Tope-will-only be-erected on -2 seasonal basis so-that ¥t allows the maximurm appropriate
public:aceess consistent with sound conservation principles, '

: D. Regular Permit Applications are Required after Emergency Worlcand for
Future Rope Barrier Replacemenis:at the Children’s Pool

The authorzaton undér an. ECDP'may orly be for “the minimum necessary 1o
stabilize the emergency. Inaddition, emergency development requires the subsequent
processing of z standard Coastal Develppment Permit application for-any work
authorized on anemergency basis'by these proceduras.” SDMC § 126.0718h). Thig
means that the BECDP should only be granted for this December 15, 2006 through May
1%, 2007 rope placement. Also, even though the rope may beerecizd immediately by the
December 15, 2006 ddte, subsequent processing:of a regular CDP isrequired for the
emergency piacement and.in advance of all future placemerits-of the rope barrier. See
afso SDMC § 126. O?lfﬁ’(g} {requmnv that the subsequent processing of aregular CDP

Additionally, an emergency exception 1o the SDP requires that where there are
permanent impacis-tg-enyironmentally sensitive Jands [ESL], an application fora regu‘%ﬁr
SDP must be submitted within 60 days of the completion of the emergency woek
SDMC § 143.0126(b}. Therefore, where this emergency rope replacement is: anthorized
without an SDP and/orwith an ECDP, applxcaﬂ@ns for standard City SDP and.CDPs
fust zlso be submitted for fhe- emergency replacement, Additionally, a reguilar CDP and
an'SDP are reguired for 4l futire rope:- Teplacement.penods.

** Allof the procedures contained in the 8DMUC for the processing:of the ECDP must be :complied with,
e.van if not-specificiliy wddressed herein,

* While the installation of the Tope barrier is only replaced fmm December 15" through
May 15% 4t will be installed annualiv:op a continuing:basis, so it should be assumed for the
purposes. of the SDP requirement thatdt will be:a permanent impact.
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CONCLUSION

‘Based.upon an znalysis:of the information available at this time, itis ciear that an
emergency exists within the maani-r;xﬁg_ of the San Diego Municipil Code-warrdniing the
‘placement of a Children's Pool rope barrier by December 15, 2006, Given the existing
emergency, no further City.conneil action' s needed at this fme to proceed, and,
theeefore, the Mayor is authorized to place the rabe barrier at‘the'Children’s Pool by
Detember 135, 2006. A stindard Coastdl Development Permit application must be
submitted for the emergency work and be a required condition on the ECDY, Both a CDP
and-an SDPwill be required for all future rope replacement periods, and the regular
-gpplication processes must be complied with to effectuate the City Council’s December
5, 2006-action,

MICHAELJ. AGUIRRE, City Attorney

" Nina M. Fain
Depury City Attomey

By

NMF:mm:pev

Atntachments

cc: April Penera, Park Planning and Development Deputy Director
Samir Mahmaljt, Project Officer T
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Nursher of paeee inghuling coveréhenn 1

Ta: Niua Fain, City Atrorney’s Offiee ' From: Laurinde Owens
Phons: ‘Phozs: (518) 757:2570

_Faxchoms:  G19/533-5856 ‘ Faxphons:  (B19) 767-2384
G

REMARKS: & Uhgent ] Foryourmsview. [ Boplp ASAT ] Pizase corarment

" | Daar Ms. Fain,

| Per yoirreguest, this fax 18 & summary ol the phone conversation we: bed thismorning pertaining to your

request as 1o whether ornot the Coastdl Comrmission can issue an emergency permit for the placement of

‘& lemporery fope barrierat Children’s Pool Beach 1o protes: the seuls during the: mmpmw season, I
espanst 16 your inguiry, this office concurs that 2o emergency pepnit would be: anumpnar either ‘

thrmugh the City or poesibly the Coestal Commission Howsvar, we gill need 1o do 5 littlemore ressarch |

on fis metter inciuding how this request was afdressed fast year. In any case, we are supportive of
reinstaring the rope bareier a5 a temporary means of protecting the seals.

1141l coordipate with you regarding any permite, if necessary, oranmy wther'kind of writtsn guthorizaton
.from this office as.500n-25 possible. Thank you.
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Deeerither 11, 2006

Nina M. Fain, Deputy City Attomey
1260 Third Ave, Suits 1100
San Diego, CA 92101

Dear Ms, Fain,

I am writing in regard (o the-manne marmmals at La Jolla's Children's Pool and steps we:can.take toprotect
them andthe people in the community. In the past few months, there haverbeen numerous calls and other”
communications to NOAAs Office for Law Enforcement. {@LE) tegurding incidents of marine mammal
harassment by the public arthe Children's Pool Beach (CPB)in LaJolla, CA. As you know, under the
Marine Mammal Protection Act{MMPA), 16.U.8.C. 1372 (a){2¥A), i is anlawfid for amy person or vessd or ofher
conveyance o take-any maring:morymal i waters or on lands. under the jurisdiction of the United States. Harassment is listed

-nndel the: deﬁmmcm £ 'take.’

Tiake means to. harass, hunt, capture, collect, orddll, or to attempt to.., any manne marmal.

m:mnemmmal or marine mdmmtﬂ smak. m t‘ﬂe Wﬂdfby causmg .d:c smptmn o‘f behavmml pm@rﬂs,
mcluding, but not Bmited to, migration, breathing, nursing; breeding, feeding, orshelteringbut which-does
not have the potential to Injure-a marine maminal or marine mammal stock in the-wild.

The CPBreceives numerous visitors each month which increases therpotential {or seal/buman interaciion.
OLE has placed signs on the landings above the CPB, which warn the public to kesp a safe distancefrom
the hauled:out seals and sea Tions. While the guidelines are useful, they havenot prevented actions that
could be considered harassment from-oceurming atthe beach, particiiarly during pupping seasop. The OLE
continzes to receive HOTLINE calls reporting alleged marine mammal herassment atthe CPB.

Harbor seals haul out at CPB for breeding, nursing, moling, and tssting. The pupping season at {he
CPB is normally from January through April hut can start as early as miid December through mid May.
Typicall-} -the pup is born and weaned during the late spring. Nursing usually lasts about 3-6 weeks,
averaging about 4 weeks until the pupis Wazmad Unlike many other seal pups, harbor seals areableto
swiam at birth, but harbor seal mothers are very protective.and the mother/pup bond is very. important,
particularly during the time immediately following birth,

(LE is-concerned that the public will continue to harass manne mammals and continue (o be subjectto
citation wnderthe MMPA at CPR. Therefore, we strongly recommend, thas the City closethe UPB starting
Decembrer 15, through May 15 or at 2 minimum, consider reinstating the:CPB rope barrier that-was-once in




place. Unfortunately, in the past the rope barrier did novdeterthe "determimied” ndividual(s) from
approaching thesseals. The rope barrter will provide a clear message for those that have a sincers desire to_
respect the marine mammals present on thebeach, and ‘therefore will provide some level of heightened
protection forthe adult and newbom seals. Therope barrier will alse aid 1 informing people when they are
more likely to'be found in vielation of the MMPA and potentially cited.

OLE appreciates and looks forward to-a continued oppertunity to work with you in. assisitng vou with
achieving your goals as well.as protecting the amtroals and cltizens:of our community,

Sm@%&lymmm

/ £ A S
| Jiratlettn s [ [t

Dignala W. Masters
Special Agentin Charge

NOAA Fisheriéds/OLE

;o
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cc:. April Penera, City Manager's Office
Dale Jones, Pirector, Office for Law Enforcement
Rod Mchmis, Regional Adrsindstrator, SW Region
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DATE: May 18, 2010 ‘ : j

TO: Honorable Mayor Jerry Sanders

FROM: Coluncii-member Donna Frye 47} ()

SUBJECT:  Letter from NOAA’s National Ma xine Fisheries Service regarding
: Childreg’s Pool '

Attached is a letter I received today from NOAA,’s National Marine Fisheries Services
regarding the management of Children’s Pool and their support of the actions taken by
the Natural Resources and Culture Committee. '

CC:  Honorable Councilmembers
Independent Budget Analyst Andrea Tevlin
Honorabie City Attorney Jan Goldsmith
Stacey LoMedico, Director of the Park and Recreation Department
Kelly Broughton, Direcior of Development Services
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OIAIE0TY May 14,2010

Donna Frye

Chair, Natural Resources & Culture Committee
San Diego City Council

202 C St #10

San Diego, Califorma 92101-3860

Dear Councilwoman Frye:

Thank you for contacting NOAA’s National Marine Fisheries Service (NMFS), Southwest
Regional Office, regarding the San Diego City Council’s next steps concerning Children’s Pool
Beach (CPB), jocated in La Jolla, California. Following a conference call with my staff in the
Protected Resources Division on Aprif 28, 2010, your staff sent, via electronic mail, a copy of
vour draft report to be presented to the San Diego City Council identifying management options
for CPB. Per vour request, this letter provides our cornments and recommendations regarding
the proposad management options. In order to provide some context for these comments, we
have added some background (Appendix 1) on the Marine Mammal Protection Act (MMPA),
harbor seal biology and life history, and the historical and current use of CPR by harbor seals.

The presence of a harbor seal colony at CPB has been the focus of several lawsuits in the recent
past. In 2009, the California State Legislature passed Senate Bill 428, which amended the
conditions of the 1931 State trust granting the CPB area tidelands to the City of San Diego.
Effective January 1, 2010, the trust was amended to allow for an additional use of the tidelands:
a "marine mammal park for the enjoyment and educational benefit of children." While, there is

—yo-definfiororrecogmttor-oftheternr-#“marine-mammat-park-under-the-ViMPA-and NME S — i
implementing regulations, this amendment of the trust provides the City of San Diego with
oreater latitude in implementing management actions regarding the harbor seal colony at CPB.

COMMENTS AND RECOMMENDATIONS

My staff and ! have reviewed the actions that were proposed by the San Diego City Council
Natural Resources and Culture Committee, of which vou are the Chair, and offer the following
comments and recommendations.

1. Direction to seek a Local Coastal Program amendment to prohibit the pubiic from
entering the beach during pupping season, 24 bours a day frcm December 15
throuﬂh May 15.
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NiviFS-supports-thtsactiomr—Boyg aiass sears amt cause-theprte-fushinto-the water- Therg

Harbor seals (Phaca vitulina richardii) at CPB are subject to many potential daily urban
disturbances— traffic noise, car alarms, slamming doors, people shouting and laughing. Any of
these disturbances may provoke a reaction from a harbor seal on the beach. This may include
raising their head, looking around, or moving, The most distuptive of humean interactions are
those that lead to animals flushing info the water, causing animals to expend energy and prevent
them from gaining the benefits of hauling out (e.g., rest or thermoregulation). When pups are on
the beach, they can be injured or even killed by stampeding adult seals. Biologists have
observed that the presence of people on the beach near the hauled out seals, or at the water’s
edge typically results in large numbers of seals flushing (Hanan 2004). By preventing the public
from entering the beach, flushing can (in most cases) be prevented. Therefore, NMFS supports
prohibiting the public from entering the beach.

For the harbor seals hauled out at CPB, the most critical time for protection from disturbance and
harassment are during the last months of pregnancy and through pup weaning. The first full-
term harbor seal pups are usually born at CPB in January. Based on these dates, implantation
occurs no later than August. Therefore, adult females hauled out at CPB after August are likely
pregnant. NMFS has received documented reports of abortions and premature parturition
occurring in CPRB harbor seals in November and December, Therefore, NMFS recommends
treating December 1 as the beginning of the pupping season. This date is a conservative start
date for pupping season and provides protection from human interference for late term pregnant
females hauled out at CPB, and likely reduces the nisk of abortion and premature parturition.
After birth, pups nurse and are dependent on their mothers for approximately 4-6 weeks unti!
weaning. The last pups of the season (typically born in April) may not wean until the end of
May. Therefore, NMFS recommends treating May 30 as the end of the pupping season, as this
date ensures that the majority of pups will be weaned.

NMEFS has one comment regarding this restriction. The City Council might consider exempting
certain categories of people from the general prohibition. For example SeaWorld personnel may
need to access CPB if an entangled animal is observed on the beach. We recommend that the

' City Council consider a mechanism that will allow access in this, or other appropriate situations.

2. Prohibit degs on the Children’s Pool Beacb year round, 24 hours a day

is also arisk of disease transmission between canines and pinnipeds. Therefore, prohibiting dogs
from the beach is protective of the seals and dogs by reducing potential disturbance and
preventing poteniial health issues.

3. Seek private funding for a Park Ranger or Lifeguard full-time position with expert
gualifications whose primary duty is to patrol the Children’s Pool. Authorize the
Park and Recreation Department or Lifeguard Services to create a Volunteer
Docent Program led by this Park Ranger or Lifeguard

NMEFS supports this action. NMFS recognizes that at least some percentage of harassment of
marine mammals is caused by well-meaning members of the public who do not understand the



impact their behavior may have on the animals or lack knowledge of applicable laws. La Jolia's
CPB 1s a destination area for many tourists who may have no experience with wild marine
mammals. Once informed, most people tend to maintain a greater distance and limit potentially
disruptive behaviors. Therefore, the combination of enforcement and education should greatly
help this situation. ‘

While NMFS appreciates the efforts of the private organizations that have provided educational
materials at CPB, we believe that the programs would be more organized and messages more
consistent if they were maintained by a central group operating under the purview of the local
government, such as the program envisioned by this proposal. NMFS would look forward to
coordinating closely and assisting with such a program. Additionally, having a dedicated
employee with enforcement authority would likely help prevent violation of ity ordinances that
are protective of seals or limit conflict, including purposeful violation of those city ordinances,

While NMFS has enforcement authority under the MMPA, limited staffing creates a challenge,
NMFS has a toll-free hotline (1-800-853-1964) to report violations of marine laws {including the
MMPA). In 2009, this number received a total of 154 calls regarding CPB. Although only three
of the 154 calls resulted in a full investigation, a}l of the calls represent a significant investment
for the local NMFS enforcement agent.

Under MMPA Section 109(a), no State may enforce a State law or regulation relating to the
taking of the species of marine mammal without a tranisfer of management authority from the
Secretary of Commerce. This has not occurred in California. However, States and local
governments are free to implement and enforce ordinances, such as the closure of a beach, which
may have a side benefit of preventing the harassment of a marine mammal.

4. Seek an emergency amendment to the existing Coastal Deve[opment Permit to keep
the guideline rope up year round

NMFS supports this action with some reservations, as maintenance of the guideline rope does
not ensure that harbor seals will not be harassed. For example, if a harbor seal hauls out on the
“human’ side of the rope, harassment of that seal may still be considered a violation of the
MMPA,, even if one is on the “correct” side of the mpe NMEFS recommends that the pubhc

iudllll.ciui distanee j..LUl_u [ZA0RY bUdl, A':gd..ltu..aa u; wuuc Lucy AT .L\.-Eaiu:u,s the ;_.,uiduuuu Toper For
most harbor seal haulout sites aiong the West Coast of the U.S., NMFS recommends a distance
of 100 feet. However, with the relatively small area at CPB, NMFS has recommended that the
public maintain a distance of at least 30 feet from any seal, while standing on CPB (as opposed
to standing on the breakwater). As this is a viewing guideline and not codified in the regulations,
NMEFS has the flexibility to modify it to meet the individual circumstances of the geographic
area and the natural history of the species. Because viewing distances are guidelines, they do not
have the force of law, but harassment is 2 violation of the MMPA regardiess of the distance from
which it occurs.

Therefore, NMFS supports establishing the guideline rope year-round, as it would allow at least
some measure of public awareness and protection to the harbor seals hauled out on the sand.
However, we note that merely abiding by the guideline rope (standing on the “human” side) does



4

not guarantee that a person will not violate the MMPA.. For example, humans approaching CPB
from the water while harbor seals are on the beach may present more of a threat to the seals than
humans on the beach, which may result in flushing en masse into the water.

CONCLUSION

Thank vou for the opportunity to provide input on the proposed actions sent before the City
Council of San Diego. We hope that eur comments arid recommendations will help inform your
discussions. If you have any further questions, please do not hesitate to contact Sarah Wilkin at
Sarah, Wilkin(@neaa.gov or 562-980-3230 or Christina Fahy at Christina.Fahv(@noaa. gov or 562-
G80-4023.

Sincerely,

) Rodney R. Mclnnis
<—R egional Administrator

cc: Copy to File: 1514225WR2005PR2267




Appendix 1.
BACKGROUND:
Muarine Mammal Protection Act

Under the Marine Mammal Protection Act (MMPA), NMFS (exercising the authority of the
Secretary of Commerce) is the resource trustee agency for cetaceans and pinnipeds (excluding
walrus) in the United States and is responsible for implementing and enforcing the law., The
stated goal of the MMPA is to ensure that marine mammal species and stocks do not “diminish
beyond the point at which they cease 1o be a sigmificant functioning element in the ecosystem of
which they are a part” (16 U.S.C. §1361(2)). To implement this goal, the MMPA imposes a
general moratorium on the “take” of a marine mammeal in U.S. waters, It defines take to mean
“to harass, hunt, capture, or kill or attempt to harass, hunt, capture or k;]l any marine mammal”
(16 U.S.C. §1361(13)).

Pacific harbor seals — geneml biology/life history

Pacific harbor seals (Phoca vituling richardii) are widely distributed throughout the North
Pacific. Hanlout sites are widely distributed throughout the California mainland and on offshore
islands, including beaches, rocky shores, and intertidal sandbars. This subspecies inhabits near-
shore coastal and estuarine areas from Baja California, Mexico to Alaska. Their migrations are
limited to 300-300 kilometers, occasionally traveling these distances to find food or suitable
breeding areas. The timing of harbor seal pupping occurs sequentially along the west coast of
North America, with the earlier pupping seasons occurring in Baja California and southern
California, and later seasons occurring in the Pacific Northwest and British Columbia, Canada.
After birth, pups nurse and are dependent on their mothers for approximately 4-6 weeks until
weaning. Harbor seals breed shortly afier weaning their pups. Delayed implantation of the
fertilized blastocyst occurs 1.5 to 3 months following mating. The gestation period is
approximately 9 months. '

For any individual or group of mdividuals in a hreeding colony, there are two time periods in a
given year when non-lethal disturbance or harassment would be the most harmful to harbor seals.
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birth (either through abortion of a fetus that cannot survive outside of the womb or the premature
birth of a pup that lives a short time before dying). This type of reproductive failure can be
harmful to the health of that female and, over time, may resuit in the collapse of the harbor seal
colony. The second critical time period is immediately following birth, when mothers and their
pups bond, so they can recognize each other if they become separated. Disruption of the bonding
process usually leads to abandonment of the pup and eventual death without human intervention.



Harbor seals at Children's Pool Beach

There have been limited studies focusing on the harbor seals in La Jolla, but the animals likely
colonized CPB because it provided suitable habitat. Genetic analyses have not been conducted
to determine population structure or the origins of the founding animals for this rookery;
however, one reasonable assumption is that they may have originated from some of the offshore
islands (e.g., San Clemente Island) in southern California. In addition, there is no evidence that
human intervention (via the release of rehabilitated seals) created this colony. Prior to
colonization of CPB, some rehabilitated harbor seals were released from muitiple La Jolla
beaches located near known offshore haulout sites (rocks). However, these releases represent a
small number of animals and there is no evidence that those released harbor seals were more
likely to haul out on the mainland beaches versus offshore rocks following release. Currently, all
harbor seals rehabilitated in San Diego County are released off Point Loma.

Currently, Pacific harbor seals use CPB to0 haul out year-round, and to give birth and nurse their
pups. Harbor seals historically occupied the offshore rocks near La Jolla, but were not
consistently observed on the mainland at CPB until the early 1990's. By 1995, harbor seals were

“using CPB daily (Yochem and Stewart 1998). This time period coincides with an observed
increase in the harbor seal population off California. During this time, individual animals could
be observed hauling out in areas containing suitable habitat (Hanan 1996), sometimes leading to
the estabiishreent of a haulout site or re-colonization of an historical havlout site. With a
sioping, sandy beach that is north-facing and generally protected from tidal influence and high
wave action, CPB provides suitable habitat for harbor seals.

The first observed pups confirmed born on CPB occurred in the late 1990’s. NMFS conducts a
statewide harbor seal census survey every few years and includes the animals at CPB. More
frequent observations by volunteer groups and project monitoring reports indicate that the
number of pups born annually appears to have stabilized at CPB, now averaging between 40-50
pups. Harbor seals, including those at CPB, display site fidelity, with female harbor seals often
remaining close to the area they gave birth,

The term “rookery” is not defined in either the MMP A or through its implementing regulations,
e he-bmerican-Hertege-Seienee-Dietionary-{2002)-defines-arookery-as-“A-place-where certain

birds or animals, such as crows, penguins, and seals, gather to breed.” Harbor seals have been
observed giving birth at CPB for approximately 10 vears, and the timing and numbers of pups
bomn are generally predictable from year to year. Therefore, NMFS considers CPB to be a harbor
seal rookery and year-round hauiout site. '
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EXHIBIT 3

THe Crty or San Dieco

Report 1o THE Ciry Counci
DATE ISSUED: May 17, 2010 _ REPORT NO:
ATTENTION: Council President and City Council

SUBJECT: Management Plan for Children’s Pooi

‘Report to the City Council from the Natural Resources and Culture Committee Chair
RE: Requested Action Item #1

This Report provides information that can be used by the City Council in determining that a
coastal emergency exists that warrants the immediate and year around-placement of the rope at
Children’s Pool; directing the Mayor or his designee from the appropriate city department to
apply for an emergency Coastal Development Permnit within 10 days of the effective date of this
resolution to maintain the rope barrier at Children’s Pool year around to protect the public health
and safety and to mitigate the loss of or damage to life, health, and essential public services
based on the findings contained herein and any other information or actions required to process
and obtain an emergency Coastal Development Permit.

The information contained in this report is 2 compilation of existing public documents
contained in the backup material for this item, with the exception of some public news
reports, articles and videos describing and showing what has happened at Children’s Pool
since May 15, 2010 when the rope barrier was removed.

Harbor seals have been hauling out and pupping at the Children’s Pool for over a decade. There
continues to be public debate as to how the Children’s Poo! should be managed.

On January 27, 2009, the City Council voted 6-1 in Closed Session to advance to open session
the proposal to amend the 1931 Tidelands Trust to Permit Marine Mammals to Inhabit the
Children’s Pool Beach in La Jolla before expiration of the Legislature’s deadline for submission
of proposed legislation.

On February 17, 2009, the City Council voted 7 to 1 at a regular City Council meeting to seek
Supporting Legislation to Amend State Law fo Perrnit Marine Mammals to Inhabit the
Chiidren’s Pool Beach in La Jolia, California and Directing the City’s Intergovernmental
Relations Department to Seek Such Legal Legislation, The City Attorney recommended that the
City Council support the resolution R-304668. According to the City Attorney:



“The Legislature has the authority to amend or revoke a public trust. The proposed Resolution
would support legislation to amend the 1931 Tidelands Trust to permit the City, as trustee, to
allow marine mammals to continue to inhabit the Children’s Pool and to preserve the marine

- mammals’ habitat. This proposed amendment to the Trust is consistent with the Trust’s original
intent that the Children’s Pool be a source of recreation_for childrven. It is also consistent with a
recent appellate court decision that held protection of undomesticated wildlife is a trustee’s
obligation under the public trust doctrine. The Resolution mandates that the City’s
Intergovernmental Relations Department seek such legisiation.”

On February 26, 2009, State Sen. Christine Kehoe introduced legislation that would amend state
law to allow seals at Children’s Pool.

- In July 2009, the Governor signed into law legisiation (Senate Bill 428) drafted by Sen, Christine
Kchoe that adds to the Tidelands Trust the additional use oft a "marine mammal park for the
enjoyment and educational benefit of children.”

On September 22, 2009, City staff proposed a Site Development Permit (SDP), CDP, and
Environmental Impact Report (EIR) for the removal of approximately 3,000 cubic yards of sand
from the Children's Pool, to allow water to circulate, thereby reaching decontamination levels for
human use of the beach. The City Council voted 7 to 1 not to certify the EIR.

Effective January 1, 2010, the Trust was amended to list an additional use of the tidelands for: a

"marine mammal park for the enjoyment and educational benefit of children.” California Senate
Bilt 428.

Based on the above actions by City Council, it is ciear that the decision was not to remove the
seals.

On March 17, 2010, the Natural Resources and Culture Committee considered several
management options for the Children's Pool as presented by various commmunity organizations,
Two motions made at this hearing failed to obtain a majority vote of the Committee members,

On April 5, 2010, the Natural Resources and Culture Committee held a special hearing to
consider various management options or combination of management options regarding the
Children's pool during pupping season, December 15 through May 15 and non-pupping season,
May 16 through December 14. The Committee took several actions at this hearing, including
obtaining an emergency Coastal Development Permit to keep the rope up year round as one part
of the management plan.

Additionally, at least three public meetings were held i La Jolla between April 5, 2010, and
April 17, 2010, to discuss the issue of the emergency Coastal Development Permit and
management plan and there have been numerous articles and stories in the media.

On May 12, 2010, due to ongoing concern about the removal of the rope barrier prior to the May
17, 2010 City Council meeting, four members of the San Diego City Council sent a memo to
Mayor Jerry Sanders stating their concerns and requesting that the rope not be taken down prior
to the City Council hearing on May 17, 2010.



On May 15, 2010, the rope barrier was removed.

On May 17, 2010 the City Council held a public hearing in the evening in La Jolla to again hear
public testimony on this issue, including the emergency Coastal Development Permit.

1t 18 clearly the intention of the San Diego City Council to protect the public health and safety
and to mitigate the loss of or damage to life, health, and essential public services, and as such, it
is now the responsibility of the San Diego City Council and Mayor to work together to provide a
Management Plan for Children’s Pool that establishes clear guidelines: One part of the
Management Plan is to determine that a coastal emergency exists that warrants the immediate
and year around placement of the rope at Children’s Pool; directing the Mayor or his designee
from the appropriate city department to apply for an emergency Coastal Development Permit
within 10 days of the effective date of this resolution to maintain the rope barrier at Children’s
Pool year around to protect the public health and safety and to mitigate the loss of or damage to
life, health, and essential public services based on the findings contained herein and any other
information or actions required to process and obtain an emergency Coastal Development
Permit.

The City Council’s deciston to amend the State Tidelands Trust to allow “a marine mammal park
for the enjoyment and educational benefit of children” requires a Management Plan that includes
the immediate placement of the rope barrier that will provide a clear policy for the public so they
know what the laws are, while ensuring that the seals and their pups are not harassed. The rope
barrier will also prevent members of the general public from being cited for harassment under
the Marine Mammal Protection Act, or bitten by a seal through an attempt to interact with a seal
or 1ts pup.

The presence of a rope barrier would reduce the conflicts because it provides a clear indicator to
the public the appropriate distance from the seals and their pups to avoid harassing them. The
immediate placement of the rope barrier will provide a clear message for those who have a
sincere desire to respect the seals and their pups and provide some level of heightened protection
for them. The Park Ranger can provide enforcement assistance to the police, lifeguards and
NOAA personnel for those members of the public who do not have a sincere desire to respect the
seals and their pups and are continually pushing the limits with their behavior.

Absent clear policy and immediate action by the City Council {o reinstate the rope, the number
of incidents at Children’s Pool, both human- to- seal and human- to- human, will likely continue
to escalate as they have since the rope barrier was removed on May 15, 2010.

The Natural Resources and Cultural Committee staff person has communicated with the
California Coastal Commission {CCC) staff regarding whether the proposed action (seeking an
emergency Coastal Development Permit) is the proper process to ensure an immediate extension
of time for the rope barrier. Coastal Commission staff concurs that the issuance of an emergency
Coastal Development Permit is the appropriate means to authorize an immediate extension of
time for the rope barrier should the City find that the grounds for an emergency exists.

The San Diego City Council has heard a considerable amount of public testimony regarding the
rope barrier at the Natural Resources and Culture Committee and City Council meetings.



The San Diego City Council has reviewed the documents provided for those public hearings and
through public testimony and review of those documents has determined that:

A coastal emergency exists at the Children’s Pool that requires action more quickly than would
be permitted by the normal procedures for acquiring a Coastal Development Permit;

The rope barrier is needed immediately to protect public health and safety and to mitigate for
damage fo life, health and essential public services by preventing human-to-human conflicts and
violence, by preventing seal harassment and associated harm to seals, their pups and humans and
by allowing lifeguards to focus on protecting swimmers from danger and drowning and allowing
police to focus on protecting the public from criminal activity;

The rope barrier can be reinstalled immediately and will immediately provide a clear policy for
the public as to how to view the seals;

The rope barrier will also prevent members of the general public from being cited for harassment
under the Marine Mammal Protection Act, or bitten: by a seal through an attempt to interact with
a seal or its pup;

The reguiar permitting process will not allow for the continued use of the rope barrier, since it
was taken down on May 15, 2010;

The immediate placement of the rope barrier 1s the minimum necessary to stabilize the
emergency.

There is ampie evidence in the record that emergency conditions exist. The seals continue to
occupy the Children’s Pool year around and the seal pups are still on the beach.

In a March 4, 2010 Addendum from the Califormia Coastal Commission (regarding the last
appeal of the rope barrier during pupping season) states that “According to National Marine
Fisheries Service representatives, pup births have been documented as early as November. In
addition, pup births have been documented as late as April..."”

According to the same March 4, 2010, Coastal Commission Addendum, “...there really is not a
defined pupping season for seals at Children's Pool...” and "“"The NMFS representatives have
stated that the seals benefit greatly from the placement of the rope barrier as a means to assure
people do not get too close. In addition, they have stated that mothers protecting their pups can
and do get aggressive and have been known to bite or nip if they feel threatened. Thus, the
barrier helps protect people from the seals as well as keeping them at a safe distance.”

The recent announcement of a privately-funded Park Ranger for Children’s Pool will aid in
addressing the ongoing issues at Children’s Pool, but it does not eliminate the need for the
immediate placement of the rope barrier. The very fact that a Park Ranger is needed for the
Children’s Pool provides further evidence of the volatility of the serious and on-going problems,
especially considering the size of the area. Park Rangers usually have responsibility for hundreds



of acres of parkland or beach and are not assigned to just one very small area as appears to be the
case here.

Posted signs are not always effective at deterring people from harassing or disturbing the seals
and their pups. The rope barrier serves to deter unlawful harassment and disturbance and also
serves to reduce conflicts between people about the appropriate distance to keep from the seals
and to reduce the chance of agpressive reaction by a seal against a person getting too close. The
newly created, privately-funded Park Ranger will be assisted by the placement of the rope barrer
in carrying out his/her duties.

Despite public misconceptions expressed most recently at a La Jolla Planning Group meeting
that “the seals have become humanized and know how to coexist”, and the behavior seen after
the rope came down on May 15, 2010, the seals at Children’s Pool are wild marine mamimals.
Pacific harbor seals spend about half their time on land and half in water. While harbor seals
swim safely in the surf, they will often curiously watch humans walking on beaches. However,
they are wary of people while on land and will rush into the water if approached too closely or
disturbed. In fact, if disturbed too often, they have been known to abandon favorite haul-out sites
or their pups. '

Encounters with people can be stressful to animals and can alter their normal
behaviors. Rookeries, such as the Children’s Pool, are especially vulnerable to human
disturbance. Harbor seals are less mobile and therefore more vulnerable to disturbance or
predation while out of the water. Adult seals are more wary and escape to the water more
quickly than pups. Females will flee to the water 1f disturbed or approached and may leave their
pups behind. Although the percentage of successful female/pup reunions has not been
documented, anecdotal reports indicate that pups have successfully reunited up to 48 hours after
“separation. A fernale seal is more likely to return to reclaim her pup once the disturbance near
the pup goes away. If activity continues near the pup, the female may eventually give up trying
and the pup will be abandoned. A nursing pup that 1s separated from its mother will not survive.

According to NOAA Fisheries Policy on Human Interactions With Wild Marine Mammals,
“Interacting with wild marine mammals should not be attempted and viewing marine
mammals must be conducted in a manner that does not harass the animals. NOAA Fisheries
does not support, condone, approve, or quthorize activities that invelve closely approaching,
interacting, or attemipting to interact with whales, dolphins, porpaises, seals, or sea lions in the
wild. This includes attempting to swim with, pet, touch, or elicit a reaction from the animals,”

NOAA California Seal Viewing Guidelines state that, “Efforts by the general public to closely
approach or otherwise interact with the seals can lead te harassment, which is illegal under
the Marine Mammal Protection Act. Harassment is defined under the MMPA as an act of

- pursuit, torment or annoyance which has the potential to injure the animal or cause a
disruption ot its natural behavior. From a biological and management standpoint the
harassment of seals by members of the public continues to be of concern.”

¢

The San Diego Municipal Code section 63.0102 also makes it unlawful to
or maltreat”’ wild marine mammals.

. take, Kill, disturb,



As has been pointed out by NOAA in their November 30, 2007 letter to the City Attorney’s
office, “...harbor seals haul out at CPB for breeding, nursing, molting, and resting. The first
[full-term pups are usually born in early-mid January. Pups wean from their mothers in
approximately 4-7 weeks. The last pups of the season may not wean until the end of May.” There
is also video evidence that pups are still on the beach.

Without the rope barrier, there is strong evidence that the public will continue to harass the seals
and their pups (knowingly or unknowingly), creating a situation that could be
avoided/significantly lessened if the rope remains.

Under the Marine Mammal Protection Act , harassment is statutorily defined as, any act of
pursuit, torment, or annoyance which--(Level A Harassment) has the potential to injure a marine
mammal or marine mammal stock in the wild; or,(Level B Harassment) has the potential to
disturb a marine mammal or marine mammal stock in the wild by causing disruption of
behavioral patterns, including, but not limited to, migration, breathing, nursing, breeding,
feeding, or sheltering but which does not have the potential to injure a marine mammal or marine
mammal stock in the wild. -

The Watchable Wildlife Marine Viewing Working Group, made up of

Tepreseniatives from the National Park Service; NOAA Fisheries, Office of Protected Resources;
NOAA National Marine Sanctuaries; The International Ecotourism Society; U. S. Fish and
Wildlife Service; Whale and Dolphin Conservation Society; Wildlife Conservation Society; and
Watchable Wildlife, Inc. offers the following guidelines for interactions with wild marine
mammals:

Keep your distance. Use binoculars, spotting scopes and cameras with zoom lenses to get a
closer look. Marine wildlife may be very sensitive to human disturbance, and if cornered, they
can harm the viewer or leave the area. If wildlife approaches you, stay calm and slowly back
away. When closer encounters occur, do not make sudden moves or obstruct the travel path of
the animals; let them have the unhindered “right of way.”

Hands off. Never touch, handle or ride marine wildlife. Touching wildlife, or attempting to do
0, can injure the antmal, put you at risk and may also be illegal for certain species. Remember,
wild animals may bite, body slam or even pull you underwater if startled or threatened.

Never chase or harass wildlife. Following a wild animal that 1s trying to escape is dangerous.
Never completely surround the animal, trap an animal between a vessel and shore, block its
escape route, or come between mother and young. '

Stay away from wildlife that appears abandoned or sick. Some marine animals such as seals,
leave the water or are exposed at low tide as part of their natural life cycle -- there may be
nothing wrong with them. Young animals that appear to be orphaned may actually be under the
watchful eye of a nearby parent. An animal that 1s sick or injured is already vulnerable and may
be more likely to bite, If you think an animal is in trouble, contact the local authorities for
advice.



Unfortunately, at Children’s Pool, it is an all too common occurrence for some members of the
public to ignore the rules for viewing wild marine mamimals, most unknowingly, but some on
purpose. There is ample evidence of seals and their pups fleeing from the beach mto the water
due to human harassment; people not keeping a safe distance from the seals and their pups;
people getting too close to the seals and their pups; seal pups being almost fully surrounded by
people; people attempting to touch/pet or actually touching/petting seals; people approaching
seals that are sick or injured; and people being scared by seals who react to the person being too
close to them. For example:

One video shows a beachgoer trying to pet a seal and the seal reacting:
http://video.google.com/videoplay?docid=-5912920645819484351#

Another video show a man on the beach and the seals flushing to the ocean as he approaches,
people trying to touch a seal on the beach, and an unsuspecting beachgoer being scared by a seal:
http://www.voutube.com/watch?v=hpCHEY SSGgw&feature=channel

This video shows seals being flushed by people on the beach and a baby seal being surrounded
by people:
http://www.youtabe.com/wafch?v=xt8447Zthi Q& feature=channel

This video shows a man - “The Alpha Male” - as he calls himself, intentionally getting close to
the seals to find out if the seals will flush to the water:
htip://www.voutube.com/watch?v=PkeK BaVTWX g& feature=related

On May 15, 2010 the rope barrier was removed and once again people were left to determine for
themselves the proper behavior for watching wild marine mammals. Immediately upon the rope
barrier being removed, despite the signs and some police presence, people were not keeping a
safe distance from the seals and their pups; people were getting too close to the seals and their
pups; people were attempting to touch/pet or actually touching/petting seals. This activity
increases the likelihood that members of the general public, especially children, could be bitten
by a seal through an attempt to interact with a seal or its pup.

According to a May 16, 2010 article in The San Diego Union-Tribune their were 44 seal pups
bom this pupping season. Additionally, the article stated that visitors to the beach had no idea
about the seal viewing guidelines.

“Seal supporter Marjane Aalam, who lives a few blocks from the beach in La Jolla, said the
seals were already being scarved into the water since the rope had been removed. She worries
that the removal could lead to danger for humans and seals alike.

At one point, tempers flared when 20-year-old Vick Dogers, who was visiting from Las Vegas,
got within a few feet of some of the seals and onlookers began yelling at him to stay away from
them.

Dogers said later that he didn’t know about local sensitivities over the seals.

“There’s no rope, so I went down there,” he said.”


http://video.google.com/videoplay?docid=-59l29206458194843
http://www.youtube.com/watch?v=bpCHEYSSGgw&feature=channel
http://www.youtube.com/watch?v=xtS44ZthbjQ&feature=channel
http://www.youtube.com/watch?v=PkeKBaVTWXg&feature=related

The removal of the rope also created a public safety issue. According to a Channel 10 news
report on May 15, 2010, after the rope came down, “The Mayor has assigned two full-time
ojﬁcers to patrol the area for 24 hours until the issue is discussed on Monday.”

Accordmg to a May 15, 2010, Channel 8 news report a prwate citizen funds a security guard at
night to make sure the seals are not harassed.

htipy/ /www.cbs&com/ Global/storyv.asp?5=124884 11

A video taken on May 15, 2010, shows adults and children visiting the beach not understanding
that seals are wild marine mammals, as they get too close to the seals and their pups and even try
touching and petiing the seals and their pups. ]hls behavior could easily result in a child being
bitten by a seal.

hitp://'www. voutube.com/watch?v=MblIVehed 7DE

Clearly, there are still seal pups on the beach. Immediate action is needed to keep the rope barrier
up to ensure that:

Seals and their pups are not continually harassed and disturbed,;

People do not flush the seals and their pups from the beach into the water;

People keep a safe distance from the seals and their pups;

People do not get too close to the seals and their pups;

People do not surround the seal pups;

People do not attempt to touch/pet or actually touch/pet the seals and their pups;

People do not approach seals that are sick or injured, and,

People are not scared by seals who react to people being too close to them.

Members of the general public are not cited for harassment under the Marine Mammal Protection
Act:

Members of the public are not bitten by a seal through an attempt to interact with a seal or its

pup.

The immediate placement of the rope barrier will provide a clear message for those who have a
sincere desire to respect the seals and their pups and provide some level of heightened protection
for them. The Park Ranger can provide enforcement assistance to the police, lifeguards and
NOAA personnel for those members of the public who do not have a sincere desire to respect the
seals and their pups and are continually pushing the limits with their behavior.

The immediate placement of the rope barrier will aid people in complying with the proper and
safe viewing guidelines. The rope barrier will also aid in informing people when they are more
likely to be found in violation of the Marine Mammal Protection Act and/or the San Diego
Municipal Code. It also will provide a clear guideline to prevent any member of the public,
especially children, from being bitten.

The rope barrier 1s immediately necessary to allow lifeguards and police officers to focus on
protecting members of the public.


http://www.cbs8.com/Global/story.asp?S=12488411
http://www.voutube.com/watch?v=MbJVghgi7DE

Lifeguards and Police are authorized to enforce state and local codes; however, they are
continually asked to diffuse conflicts, which take them away from providing essential public
services, such as protecting swimmers from danger and/or drowning and the police from
responding to more serious calls for service.

In April 2010, the San Diego Police Department provided information regarding Calls for
Service at Children’s Pool. The report lists the number of Disturbance Calls, including Battery
Calis for Service at Children’s Pool. It showed that from February 1, 2009 through January 31,
2010, there were 184 Designated Runs, 37 calls for disturbing the Peace and 4 calls for battery
incidents. Out of service time for that same time period was approximately 185 hours as
compared to 2005 (70 hours); 2006 (95 hours); 2007 (40 hours); 2008 (79 hours). There was
also a significant increase in calls for service from 2005 to 2009, According to the Police reports,
Total Selected Calls for service at Children’s Pool were: 55 (2005); 62 (2006); 26 (2007); 55
(2008) and 290 (2009). The evidence shows that the number of Total Selected Police Calls for
Service has escalated significantly from 55 in 2008 to 290 in 2009.

NOAA reports that in 2009, there were 87 calls to the HOTLINE during non-pupping season, or
approximately one call every 2-1/2 days. This number of calls and incidents has added to the
workload for police, lifeguards and NOAA personnel. All have limited time and resources and
cannot always respond to the calls in a timely manner. The City of San Diego also has limited
resources to deal with this.

The rope barrier will provide a clear message for those who have a sincere desire to respect the
seals and their pups and provide some ievel of heightened protection for them. The Park Ranger
can provide enforcement assistance to the police, lifeguards and NOAA personnel for those
members of the public who do not have a sincere desire to respect the seals and their pups.

While one privately-funded Park Ranger will be able to help and over time, can assist in putting
a docent program in place, it does not negate the need for the immediate placement of the rope
barrier because it 1s unclear how quickly the Park Ranger can be stationed or how many hours
the Ranger will be at Children’s Pool. It is not known whether the Park Ranger will be present 7
days a week. With the advent of the summer season and more visitors to the beach, the rope
barrier will provide immediate relief in educating the public about proper viewing of wild marine
mammals and helping set guidelines for proper and legal behavior.

There are continually and on a regular basis conflicts and encounters between people who want
to protect the seals from harassment and people who want to use the beach. These conflicts have
the potential to turn violent, and regularly involve confrontations and yelling. As conflicts arise
between people on either side of the issue and between people and seals, lifeguards and police
officers are regularly brought into these situations by members of the public. Lifeguards and
police are authorized to enforce state and local codes; however, they are continually asked to
diffuse conflicts, which take them away from providing essential public services, such as
protecting swimmers from danger and/or drowning and responding to more serious calls for
service.



Without the rope barrier, there is strong evidence that the public will continue to harass the seals
(knowingly or unknowingly) as well as each other, which mmpacts the public safety and creates a
situation that could be immediately avoided/significantly lessened if the rope remains. The rope
barrier will also prevent members of the general public from being cited for harassment under
the Marine Mammal Protection Act, or bitten by a seal through an attempt to interact with a seal
or its pup.

The ongoing and immediate potential for more serious confrontations between humans,
necessitates the immediate placement of the rope barrier. The rope provides a guideline for the
public and most will voluntarily comply with the law. The rope barrier will allow for the
privately-funded Park Ranger to provide much needed assistance to the other enforcement
agencies and will help reduce human to human and human to seal conflicts.

Despite attempts to manage the situation with no rope barrier during non-pupping season, it has
not worked. Signs have not helped because they send a mixed message to the public as to what is
acceptable and legal behavior.

Even if the new privately-funded Park Ranger position was staffed today, the rope barrier is
immediately necessary to maintain the public safety and prevent the situation from further
escalation. Additionally, there is no way of knowing if this position will be permanently funded
or how long it will take fo establish the volunieer program for docents to assist the public and
teach them how to avoid harming the wild marine mammals and each other.

Below are some examples of human-to-human problems at the Children’s Pool:

A news report of a woman being body slammed by a male on the beach at Children’s Pool:
http://video.google.com/videoplay?docid=-42690544 546680065424

This video shows the ongoing debate between people regardmg the seals These debates often
escalate, requiring a police response:
hitp://www.yvoutabe.com/watch?v=1T2Yb7sG4 Xs&feature=related

At its worst, death threats have been received by people trying to protect the seals, such as the
event that occurred in 2007. According to prosecutors, the incident began when a man was with
two scuba divers on Sept. 22, 2007, when they were allegedly videotaped walking between two
groups of harbor seals at the beach. Officials said the tape shows about 18 of 50 seals entering
the water as they were "flushed" from the beach. A volunteer took down the license plate number
of the vehicle the divers had arrived in and reported it to the National Oceanic and Atmospheric
Administration hot line, authorities said. Federal agents subsequently investigated the incident
and charged both divers with violating the Marine Mammal Protection Act. The man who was
with the divers and had sent threatening emails pleaded guilty to threatening to retaliate against a
federal witness, according to United States Attomey Karen P. Hewitt.

The rope barrier was previously erected within days of authorization and can be replaced

immediately. The installation of the rope barrier is the minimum necessary to stabilize the
emergency. :
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http://video.google.com/videoplay?docid=-42690S4454668006542#
http://www.volltuhe.com/watch?v=lT2Yh7sG4Xs&feature=related

A coastal emergency exists that requires action more quickly than would be permitted by the
normal procedures for acquiring a Coastal Development Permit and the development can and can
be reinstalled immediately. In addition, as required by SDMC Section 126.0718, a standard
Coastal Development Permit and Site Development Permit will be applied for by the appropriate
City department.

Public comment on the proposed coastal emergency action has been solicited and reviewed to the
extent feasible,

There have been numerous pubiic hearings including the two most recent hearings in 2010 at the
Natural Resources and Culture Committee where public testimony was heard regarding the
placement of a year around rope barrier. In addition, members of the envirommental community
have attended local planning group meetings in La Jolla and throughout the community and
presented information requesting a year around rope. '

Independent, scientific public polling in San Diego regarding the seals continued presence has
consistently shown the majority of the public supports allowing the seals at Children’s Pool and
enjoys watching them.

This issue has been litigated, appealed, debated and discussed in public for years. All points of
view on this issue have been heard and duly considered at public meetings. Through that
testimony, it is clear and the evidence supports that in order to protect the public health and
safety and to prevent damage to life, health, and essential public services that an emergency
exception to the permit requirements is appropriate. The presence of the rope barrier year around
would help to reduce the number of conflicts between humans and humans and between humans
and seals because it would be a clear indicator to the public of the appropriate distance from the
seals to avoid harassing them.

 Included in this finding is a short timelme of public involvement and the ability of the public to
comment on this issue:

On September 14, 2004, a City Council majority (5 yes, 3 no and District 4 vacant) directed staff
to implement a policy at the Children's Pool that included removing the rope barriers and signs
and adding new signs indicating that public access is permitted but that seal harassment is a
violation of the Marine Mammal Protection Act. See San Diego Resolution R-299646

In April 2006 and December 2006, the City Council resolved that a rope barrier be placed at the
Children's Pool during pupping season. A rope barrier was instalied, authorized by an emergency
Coastal Development Permit (CDP). In each subsequent year, the rope barrier was installed for at
least a portion of pupping season, as authorized by an emergency CDP. In 2006-2007,
emergencies were declared by the City of San Diego at the Children’s Pool and, based on those
declarations, the rope barrier was installed under an Emergency Coastal Development Permit.

On September 22, 2009, staff proposed a Site Development Permit (SDP), CDP, and
Environmental Impact Report (EIR) for the removal of approximately 3,000 cubic yards of sand
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from the Children's Pool, to allow water to circulate, thereby reaching decontamination levels for
human use of the beach. The City Council voted at a public hearing not to certify the EIR.

On December 2, 2009, a Hearing Officer approved the annual placement of a rope barrier at the
Children’s Pool from December 15 to May 15. On December 16, 2009, the Park and Recreation
Department placed the rope at Children’s Pool as a femporary safety measure. This action was
appealed to the Planning Commission and California Coastal Commission; the appeal was
denied by both bodies.

Effective January 1, 2010, the Trust was amended to list an additional use of the tidelands: a
"marine mammal park for the enjoyment and educational benefit of children." (California
Senate Bill 428.)

On March 17, 2010, the Natural Resources and Culture Committee considered several
management options for the Children's Pool as presented by various community organizations.
Two motions made at this hearing failed to obtain a majority vote of the Committee members.

On April 5, 2010, the Natural Resources and Culture Committee held a special hearing to
consider various management options or combination of management options regarding the
Children's pool during pupping season, December 15 through May 15 and non-pupping season,
May 16 through December 14. The Committee took several actions at this hearing, including
obtaining an emergency Coastal Development Permit to keep the rope up year round.

Additionally at least three public meetings were held in La Jolla between April 5, 2010, and
April 17, 2010, to discuss the issue and there have been numerous articles and stories in the
media.

On May 17, 2010 the City Council held a public hearing in the evening in La Jolla to again hear
public testimony on this issue, including the emergency Coastal Development Permit.

Clearly, public comment on the proposed coastal emergency action has been solicited and
reviewed to the extent feasible.

The proposed emergency work is consistent with the Local Coastal Program. The development is
consistent with all applicable provisions/development standards of the certified Local Coastal
Program as well as the public access and recreation policies of the California Coastal Act. The
project is for a rope barrier to provide a buffer between the people nsing the beach and seals
during non- pupping season. The rope barrier is not intended to keep people off the beach or out
of the ocean and public access 1s still available, just more directed so as to provide a safe
distance from the seals. This is both for the protection of the seals, their pups and the public.
Also, signage is provided to make sure the public is aware the beach and ocean are available for
public use. It is also anticipated that there will be a privately funded Park Ranger to further
increase public awareness.

In addition, Children’s Pool Beach 1s not the only sandy beach in La Jolta. If the public wants to
access the beach or ocean, but does not want to get too close to the seals, there are several other
sandy beach areas adjacent to and in close proximity to the subject site. Further, if the public just
wants to view the seals, there are multiple vantage points in and around the Children’s Pool
Beach from which to view the seals at a safe distance.



Further, the seals at Children’s Pool Beach have become a public access and recreational
amenity in and of themselves. Ever since the seals began hauling out on the beach at this
location, they have become a major tourist atiraction drawing large numbers of people to this
coastal area from around the world. Thus, the seals encourage public access by attracting the
public to the shore.

The proposed project is for placement of a rope barrier to act as a buffer between harbor seals on
the beach and people using the beach during non- pupping season. While the rope barrier will be
placed across the beach, a 3 ft. opeming is provided and signage 1s included that makes it clear
the beach and ocean are open to the public. Thus, no significant coastal resources are impacted.
The issues raised by this project are unigue and only occur at this one beach in all of San Diego
County.

The Local Coastal Program is an implementation of the California Coastal Act on the Jocal level.
The Coastal Act provides that the Coastal Zone is a delicately balanced ecosystem and that
development needs to be carefully planned to protect the resources. In addition; the goals of the
Coastal Act include assuring an orderly, balanced utilization and conservation of coastal zone
resources taking into account the social and economic needs of the people of the state and
encouraging state and local initiatives and cooperation in preparing procedures to impiement
coordinated planning and development for mutually beneficial uses, including educational uses,
n the coastal zone.

The City of San Diego sought legistation from the state in 2009 to add new language to the list of
existing uses for the Children’s Pool, specifically a “marine mammal park for the enjoyment and
educational benefit of children.” The rope barrier is consistent with the Local Coastal Program
because it better protects the seals, their pups and their habitat and still allows the public access
the beach. Additionally, it provides a clear line so that people visiting the beach know the rules.

The Coastal Act provides that the Coastal Zone is a delicately balanced eco-system and that
development needs to be carefully planned to protect the resources. (Cal Pub Resources Code §
30001.) In addition, the goals of the Coastal Act are to: (a) Protect, maintain, and, where feasible,
enhance and restore the overall quality of the coastal zone environment and its natural and
artificial resources. (b) Assure orderly, balanced utilization and conservation of coastal zone
resolirees taking into account the social and economic needs of the people of the state (¢)
Maximize public access to and along the coast and maximize public recreational opportunities in
the coastal zone consistent with sound resource conservation principles and constitutionally
protected rights of private property owners.(d) Assure priority for coastal-dependent and coastal-
related development over other development on the coast.(e) Encourage state and Iocal initiatives
and cooperation in preparing procedures to mmplement coordinated planning and development for
mutually beneficial uses, including educational uses, in the coastal zone. Cal Pub Resources
Code § 30001.5.

The state legislature declared that where there are conflicts between these goals created by
proposed development, such conflicts should be resolved in a way that is “the most protective of
significant coastal resources” and “specific wildlife habitar. " Cal Pub Resources Code §
30007.5. Thus, it is consistent with the Local Coastal Program to maintain the rope barrier
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because it better protects the seals and their habitat while allowing the maximum appropriate
public access consistent with sound conservation principles.
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CITY OF SAN DIEGO EXHIBIT 4

! RESOLUTION NO. 4562-PC :
COASTAL DEVELOPMEINT PERMIT NO., 701673
SITE DEVELOPMENT PERMIT NO. 701765
La Jolla Children’s Pool Annual Rope Barrier

WHEREAS, the City of San Diego Park and Recreation Depeartment, Owner/Permittee, applied to the
City of San Diego for 2 permit 1o erect a rope barrier (including support posts and foundations), during
seal pupping season, each year from December 15th ta May 15%; and

WHEREAS, the project is located at the La Jolla Children's Pool, west of Coast Boulevard, near Jenner
Street, La Jolia, within the Coastal Overlay Zone (Coastal Commission Appeal Jurisdiction) and the La
Jolla Community Planning Area; and

WHEREAS, the Hearing Officer approved Coastal Development Permit No, 701673 and Site
Development Permit No. 701765 on December 2, 2009, and :

WHEREAS, the Hearing Officer’s approval was appealed to the Planning Commission on December 7,
2009; and '

WHEREAS, on January 21, 2010, the Planning Commission considered the appeal the Hearing Officer’s
approval of Coastal Development Permit No. 701673 and Site Development Permit No. 701763 {as
deseribed in and by reference to the approved Exhibits "A" and corresponding conditions of approval for
the associated Coastal Development Permit No. 701673 and Site Development Permit No, 701765)
pursuant to the Land Development Code of the City of San Diego; NOW, THEREFORE,

BE IT RESOLVED, by the City of San Diego as follows:
That the City of San Diego adopts the follow'mg wiitten Findings, dated Jannary 21, 2010,

FINDINGS:

Findings for Coastal Development Permit - Secfion 126.0708

1. The proposed coastal development will net encreach upon any existing
physical access way that is legally used by thxe public or any proposed public accessway
identified in a Local Coastal Program land wse plan; and the proposed coastal development
will enhance and pretect pubiic views fo and along the ocean and other scenic coastal areas
as specified in the Local Coastal Program land ase plan; and

The project is iocated on the sand of the Lz Jolla Children’s Pool west of Coast Boulevard, near Jenner
Street, in La Jolla. The project would inciude the rope bartier supported by poies, with pole foundations
buried in the sand above the Mean High Tide Line. A rope barrier would be erected, and stretch from
near the concrete access Stairs on the east side of the beach to the sea wall on the west side, as shown on
Exhibit “A.”

EXHIBIT NO, 5
APPLICATION NO,
Pagel of 7 | A-6-LJS-10-009
City Resolution
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ATTACHMENT 2

The area above the Children’s Pool is identified as a Viewshed arsa in the La Jolla Community Plan and
Local Coastal Program Land Use Plan. The proposed rope would be placed at a height not exceeding
four feet and the rope would not exceed one half-inch in diameter. Given this height and diameter, the
rope would not block any public views as identified in the La Jolla Community Plan and Local Coastal
Program Land Use Plan. While the proposed rope barrier would provide a buffer between humans and
seals during the seal pupping season each year from December 15th to May 15™, the beach would remain
open for public use and swimming would be allowed. Swimming may not be recommended due to
bacteria {evels possibly exceeding health standards, but the rope is not intended to prevent access to the
sand beach or the ocean. In addition, existing vertical access (concrete stairs) would remain unchanged
by the project. The La Jolla Community Plan does not envision the Children’s Pool as an improved
recreation area, and, therefore, the placement of the rope would not conflict the with long range
recreation plans for the area. Given that the sand beach and ocean would remain open to the public while
the rope would be in place, that the rope’s location and type of rope used would not block any identified
public views at the Children’s Pool, and the placement of the rope would not conflict with future plans
for the Chiidren’s Pool area, the proposed coastal development wili not encroach upon any existing
physical access way that is legally used by the public or any proposed public accessway identified in a
Local Coastal Program land use plan, and the proposed coastal development will enhance and protect
public views to and along the ocean and other scenic coastal areas as specified in the Local Coastal
Program land use plan.

2. The proposed coastal development will not adversely affect environmentally
sensitive lands; and

The adjacent Coastal Beach and Coaste] Bluff are the environmentally sensitive resources potentially
affected by the project. The proposed installation of the rope includes hand digging small holes (less than
18 inches deep) in the sand, above the Mean High Tide Line, placing the foundation portion of the rope
supports in the holes and covering the foundations with sand. This wouid allow for the rope barrier to be
in place during the annual seal pupping season, each year from December 15th to May 15", Atno time
would the rope touch the adjacent Coastal Bluff. Propossd permit conditions would require that any
debris caused by construction, must be removed from the site and disposed of appropriately. Permit
cenditions would also require that all materials shall be maintained and managed so0 as to prevent them
from entering sensitive areas, including the adjacent coastal waters. Placement would be required to be
maintained in location identified on Exhibit "A," during the identified tims periods. As the project
involves digging relatively shallow holes in the beach sand above the Mean High Tide Line, permit
conditions would prohibit any debris or construction materials from entering the ocean, and permit
conditions would also prohibit the project affecting the adjacent Coastal Biuff, the proposed coastal
development will not adversely affect environmentally sensitive lands.

3 The proposed coastal development is in conformity wiih the cerfified Local
Coastal Program land use plan and complies with all regulations of the certified
Impiementation Program; and

The project would includs the rope barrier supported by poles, with the pole foundations buried in the
sand above the Mean High Tide Line. A rope barrier would be erected, and streich from near the concrete
accegs stairs on the east side of the beach to the sea wall on the west side, as shown on Exhibit “A.” -

The area above the Children’s Pool is identified as a Viewshed area in the La Jolla Community Plan and
Local Coastal Program Land Use Plan. The proposed rope would be placed at a height not exceeding
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ATTACHMENT 2

four feet and would not exceed one half-inch in diameter. Given this height and diameter, the rope would
not block any public views as identified in the La Jolla Community Plan and Local Coastal Program Land
Use Plan. While the proposed raope barrier would provide a buffer between humans and seals during the
annual seal pupping season, each year from December 1 5th to May 15", the beach would remain open for
public use and swimming would be allowed. Swimming may not be recommended due 1o bacteria levels
possibly exceeding health standards, but the rope is not intended to prevent access to the sand beach or
the ocean. In addition, existing vertical access (concrete stairs) would remain unchanged by the project.
Given that the sand beach and ocean would remain open to the public while the rope would be in place,
and that the rope’s iocation and type of rope used would not block any identified public views at the
Children’s Pool, the proposed coastal development is in conformity with the certified Local Coastal
Program land use plan and compiies with all regulations of the certified Implementation Program.

4, For every Coastal Development Permit issued for any coastal development
between the nearest public road and the sea or the shoreline of any body of water located
within the Coastal Overlay Zone the coastal development is in confermity with the public
access and public recreation policies of Chapter 3 of the California Coastal Act.

The project would include the rope barrier supported by poles, with the pole foundations buried i the
sand above the Mean High Tide Line. A rope barrier would be erected, and stretch from near the concrete
access stairs on the east side of the beach to the sea wall on the west side, as shown on Exhibit “A.”

Section 30211 of the California Coastal Act requires that no development interfere with the public’s right
of access to the sea, the use of dry sand and the use of rock coastal beaches up fo the first line of
terrestrial vegetation. The purpose and intent of Section 30211 is ensure that the public can access the sea
and its associated rock coastal beaches. The purpose and intent of the proposed rope is to create a buffer
between the public utilizing the sand beach and accessing the sea at the Children’s Pool, and the seals, as
they are hauled out on the sand during the annual seal pupping season from December 15™ to May 15th.
The rope is not intended to keep the public from reaching either the beach or the sea at the Children’s
Pool. The public will be able to enter the sea at the Children’s Poo! while the rope is installed, due to a
three-foot opening that would be maintained by permit condition. In addition, signage that is posted at
the Children’s Pool indicates that the beach is open to the public. Therefore, the proposed rope would
not interfere with the public’s rnight of access to the sea, the use of dry sand and the use of rock coastat
beaches up to the first line of terrestrial vegetation as described in Section 30211,

Section 30220 of the California Coastal Act requires that coastal areas suited for water-oriented
recreational activities that cannot be provided at inland water areas, be protected for such uses. The rope
barnier would not prevent the use of the Children’s Pool for recreational activities and no recreational
activities are planned for the Children’s Pool area. The rope is not intended to keep the public from
reaching either the beach or the sea at the Children’s Pool. The public would be able to enter the sea at
the Children’s Pool while the rope has been installed. In addition, signage that is postcd at the Children’s
Pool indicates that the beach is open for public use.

As the project would not block public access and the beach and ocean would remain open for public
recreation, the project is in conformity with the public aceegs and public recreation policies of Chapter 3
of the California Coastal Act.

Site Development Permit - Section 126.0504
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ATTACHMENT 2
A. Findings for all Site Development Permits
1. The proposed development will not adversely affect the applicable land use plan;

~ The project would include the rope barrier supported by poles, with the pole foundations buried in the
sand above the Mean High Tide Line. A rope barrier would be erected, and stretch from near the concrete
access stairs on the east side of the beach to the sea wall on the west side, as shown on Exhibit “A.”

One of the goals of the Community Facilities, Parks, and Services Element of the LICP (p. 113) is 1o,
"Ensure that all new and existing public facilities are designed and developed in a manner that will not
contribute any adverse impacts to the environmentally sensitive areas of La Jolla.” The Children’s Pool is
located i1 an area designated as Environmentally Sensitive Lands containing Coastal Beaches and
Coastal Bluffs. The proposed rope installation would have no significant affect on either of these
resources, The proposed rope nstallation would include hand digging holes in the sand (not exceeding 18
inches in depth), placing the foundation portion of the rope supperts in the holes and covering the
foundations up with sand. Proposed permit conditions would require that any debris caused by
construction, must be removed from the site and disposed of appropriately, and would also require that all
materials shall be maintained and managed so as to prevent them from entering sensitive areas, including
the coastal waters. Placement would be required to be maintained in location identified on Exhibit "A)"
during the identified time period. The La Jolla Community Plan dlso calls for the protection of public
views. The proposed rope would be placed at a height not exceeding four feet and would not exceed one
half-inch in diameter. Given this height and diameter, the rope would not block any public views, In
addition, the La Jolla Community Plan does not envision the Children’s Poo! as an improved recreation
area, and, therefore, the placement of the rope would not conflict the with long range recreation plans for
the area. As the project would not have any adverse impacts on the Coastal Beach or the Coastal Bluffs,
and the project would not negatively affect any public views or recreation plans for the area, the proposed
development will not adversely affect the applicable land use plan.

2. The proposed development will not be detrimental to the public health, safety, and welfare;
and

~ The project would include the rope barrier supported by poles, with the pole foundations buried in the
sand above the Mean High Tide Line. A rope barrier would be erected, and stretch from near the concrete
access stairs on the east side of the beach to the sez wall on the west side, as shown on Exhibit “A.”

The primary objective of the proposed rope installation is to serve as a buffer between humans and seals
during the annual seal pupping season, December 15% to May 15th. Lifeguards advise beachgoers to
avoid unatiended seal pups, as a pup’s mother may be foraging and conflicts could arise upon a mother’s
return. Users are aiso advised not fo place themselves between a seal mother and her pup. While the
beach is open to public use, and beachgoers may pass the rope to enter the beach, the rope’s presence
serves as a caution, and allows users to read signage warning them that it is unlawful to harass the seals,
and that the water may cause illness due to bacteria levels that may exceed health standards, The sign also
informs users that swimming is allowed, but is not recommended, and that the beach is open for public
use. As the project would create a safety buffer between humans and seals, and would provide
information to the beach-going public regarding potential health hazards, the project would not be
detrimental to the public health, safety, and welfare.
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ATTACHMENT 2

3. The propased development will comply with the applicable regulations of the Land
Development Cede.

The project would include the rope barrier supported by poles, with the pole foundations buried in the
sand above the Mean High Tide Line. A rope barrier would be erected, and stretch from near the concrete
access stairs on the east side of the beach 1o the sea wall on the west side, as shown on Exhibit “A.”

Land Development Code regulations require that the construction of a project potentially affecting an
environmentally sensitive resource, result in minimum disturbance to that resource. The proposed rope
installation would include digging shallow holes for each post footing and covering them with the sand.
Standard, half-inch cord would then be strung between the posts, Informational signage would be
mounted to the posts to provide the public with safety information. In addition, the height of the rope
would not exceed four feet, and no public views would be obstructed, None of these activities would
significantly disturb the Coastal Beach or Coastal Bhuff. As such, the proposed development would
result in minimum disturbance of the environmentally sensitive lands, and, therefore, would comply with
the Land Development Code.

B, Supplemental Findings—-Environmentally Semsitive Lands

1. The site is physically suitable for the design and siting of the proposed development and the
development will result in minimum disturbance to environmentally sensitive lands;

The project would include the rope barrier supported by poles, with the pole foundations buried in the
sand above the Mean High Tide Line. A rope barrier would be erected, and stretch from near the concrete
access stairs on the east side of the beach to the sea wall on the west side, as shown on Exhibit “A.”

‘The proposed project site is the sand at the Children’s Pool beach. There is ample sand at the beach to
aliow the rope support posts to be placed in holes that would be hand dug in the sand, and to cover up the
post foundations with the sand when the installation 1s complete. The propesed rope installation would
include digging shallow holes for each post footing and covering them with the sand. Standard, half-inch
cord would then be strung between the pests. Informational signage would be mounted to the posts to
provide the public with safety information. In addition, the height of the rope would not exceed four feet,
and no public views would be obstructed. None of these activities would significantly disturb the Coastal
Beach or Coastal Bluff resources, As the site can readily accommodate the installation of the rope barrier
project with minimal disturbance to the Children’s Pool beach, and neither the Coastal Beach nor the
Coastal Bluff would be negatively affected by the project, the site is physically suitable for the design and
siting of the proposed development and the development will result in minimum disturbance to
environmentally sensitive jands.

2. The proposed development wiil minimize the alteration of ratural Jand forms and will not
result in undue risk from geolegic and erssional forees, flood hazards, or fire hazards;

The project would include the rope barrer supported by poles, with the pole foundations buried in the

sand above the Mean High Tide Line, A rope barrier would be evected, and stretch from near the concrete
access stairs on the east side of the beach to the sea wall on the west side, as shown on Exhibit “A.”
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The proposed rope installation would include digging shallow heles (not exceeding 18 inches in depth)
for each post footing and covering them with the sand. The rope wouid be placed above the Mean High
Tide Line and, as such, would not create erosional conditions. No geologic forces are expected 1o be
factors with this type of development, and because no structures are proposed, no flood or fire hazards are
anticipated. Therefore, the propesed development will minimize the alteration of natural landforms and
will not result in undue risk from geologic and erosional forces, flood hazards, or fire hazards,

3, The proposed development will be sited and designed to prevent adverse impacts on any
adjacent environmentally sensitive lands;

The project would include the rope barrier supported by poles, with the pole foundations buried in the
sand above the Mean High Tide Line. A rope barrier would be erected, and stretch from near the concrete
access stairs on the east side of the beach 1o the sea wall on the west side, as shown on Exhibit “A”

The proposed installation of the rope would include digging shallow holes (not exceeding 18 inches in
depth) in the sand, placing the foundation portion of the rope supports in the holes and covering the
foundations up with sand. The rope will be instailed in dry sand above the Mean High Tide Line,
ensuring the project can be mstalled and removed with minimal affect on the Coastal Beach and Coastal
Bluff. In addition, proposed permit conditions would require that any debns caused by construction {0 be
removed from the site and disposed of appropriately. Permit conditions would also require that all
materials shall be maintained and managed so as to prevent thern from entering sensitive areas, including
the coastal waters. Placement would be required to be maintained in location identified on Exhibit "A,"
during the identified time period. Therefore, the proposed development would be sited and designed to
prevent adverse impacts on any adjacent environmentally sensitive lands.

4, The proposed development will be consistent with the City of San Al}iegﬂ’s Multiple Species
Conservation Program (MSCP} Subarea Plan;

The project would include the rope barrier supported by poles, with the pole foundations buried in the
- sand above the Mean High Tide Line. A rope barrier would be erected, and stretch from near the concrete
access stairs on the east side of the beach to the sea wall on the west side, as shown on Exhibit “A”

The project is not located in or near the Multiple Species Conservation Program (MSCP) Subarea.
Therefore, the proposed development will be consistent with the City of San Diego’s Multiple Species
Conservation Program (MSCP) Subarea Plan

5. The preposed development will not contribute to the erosion of public beaches or adversely
impact local shoreline sand supply; and

The project would include the rope barrier supported by poles, with the pole foundations buried in the
sand above the Mean High Tide Line. A rope barrier would be erected, and stretch from near the concrete
access stairs on the east side of the beach fo the sea wall on the west side, as shown on Exhibit “A.”

The rope barrier pole foundations would be placed in dry sand above the Mean High Tide Line. As such,

the project would not create erosional conditions. Sand removed to hand dig the holes for pole
installation would be used to cover the foundations, and therefore, sand would not be removed from the
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Children’s Pool Beach as a result of the project. Therefore, the proposed development will not cortribute
to the erosion of public beaches or adversely impact local shoreline sand supply.

6. The nature and extent of mitigation required as a condition of the permit is reasonably
related to, and calculated to alleviate, negative impacts created by the proposed
development.

The project would include the rope barrier supported by poles, with the pole foundations buried in the
sand above the Mean High Tide Line. A rope barrier would be erected, and stretch from near the concrete
access stairs on the east side of the beach to the sca wall on the west side, as shown on Exhibit “A.”

No mitigation is required of this project. Therefore, the nature and extent of mitigation required as a
condition of the permit is reasonably related to, and caleulated to alleviate, negative impacts created by
the proposed development. '

BE IT FURTHER RESOLVED that, based on the findings hereinbefore adopted by the City of
San Diego, Coastal Development Permit No. 701673 and Site Deveiopment Permit No. 701765
is hereby GRANTED by the City of San Diego to the referenced Owner/Permittee, in the form, exhibits,
terms and conditions as set forth in Coastal Development Permit No. 701673 and Site Development
Permit No. 7017635, a copy of which is attached hereto and made a part hereof.

Morris E. Dyve

Development Project Manager
Development Services
Adopted on: January 21, 2010
Job Order No. 4900

cc:  Legislative Recorder, Planning Department
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STATE Df CALIFORMIA — THE RESOURCES AGENCY

CALIFORNIA COASTAL COMMISSION

B0UTH COAST DISTRIGT OFFISE

200 OCEANGATE, 10" FLOOR

LONG BEACH, (A 50802-4416

VOICE (562} 590-8071 FAX {562) 580-5084

ARNQLO SCHWARZENEGGER, Sovernor

APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT

Please Review Attached Appeal Information Sheet Prior Te Completing This Form.

SECTION 1.  Appellant(s)

Nemz: Jphn Lesk
Mailing Address: 3000 Admiral Ave
City:  San Diego Zip Code:  CA Phone: 92123

SECTION I, Decision Being Appealed

1. Name of local/port government:
San Diego, Park and Recreation

2. Brief description of development being appealed:

Rope Barrier strung across 56% of Children's Pool Beach for 6 months of every yuar in perpetuity

3.  Development's location {street address, assessor's parcel no., cross street, etc.):

850 Coast Blvd, at Jenmer st, La Jolla 92038

. | ‘ -

4.  Descriptior of decision being appealed (check one.): @E@EE *ﬁfg {{% :
X]  Approval; no special conditions FEB 0 2 2010 u
{0 Approval with special conditions: CALFORNIA

) COASTAL COMA. SOy
[T Denial - AN DIEGO COAST DISTRICT

Note:  For jurisdictions witk a total LCP, denial decisions by a local government cannot be
appealed unless the development is a major energy or public works project. Demal
decisions by port governments are not appealabie.

. IOBECOMPLETED BY COMMISSIO
' .APPEALNO ,;;, /? Ca -/ U’S /d—()

EXHIBIT NO. 6
DATE FILED | 1/5 // 0 ~Tr— =] APPLICATION NO.
DISTRICT. - 6 4o Diner | Ab-LIS-10-00
S Appeais
1of 14
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