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INTRODUCTION

On August 1, 2007, the City Council Rules, Open Government, and Intergovernmental
Relations Committee [Rules Committee] heard presentations by the Mayor, Interim Chief
Operating Officer Jay Goldstone, and the Office of the Independent Budget Analyst regarding
the status of the City’s Equal Opportunity in Contracting Program [EOC]. The presentations
were 1n response to a request for information by Councilmember Tony Young, as well as
increasing public concern regarding the perceived ineffectiveness of the City’s programs, lack of
enforcement, and unavailability of meaningful statistics that would measure progress of the
City’s efforts to remedy past discrimination.

At the August I, 2007 hearing, Councilmembers Young and Atkins requested that the
City Attorney prepare a legal analysis of existing programs and provide recommendations,
taking into consideration recent developments in the case law concerning Proposition 209
(particularly, Coral Construction, Inc. v. City and County of San Francisco, 149 Cal. App. 4th
1218 (2007)) and federal equal protection principles. This memorandum addresses the current
state of the law concerning equal opportunity in contracting, programs and recommendations, as
well as specific questions presented by Councilmembers Young and Atkins in their
memorandum dated July 31, 2007,
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QUESTIONS PRESENTED

i. Based on the data currently available, is there a lustorical paitern of
discrimination in contracting at the City of San Diego that rises to the level of that
contemplated by the ruhing in Coral Construction?

2. If the data currently available 1s msufficient upon which to draw a conclusion,
what data should be collected?

3. How might the drop in minority and female contractor participation since the
implementation of Proposition 209 and the elimmation of the City’s outreach and
preference programs be relevant to this analysis?

4. Assuming San Diego falls within the parameters of Coral Construction, how
would the City Attorney advise the Council and the Mayor to proceed with re-
mstituting outreach and preference programs so as to maximize the likelihood
they will withstand a legal challenge based upon Proposition 2097

SHORT ANSWERS

1. While the data currently available shows alarming disparities in City contracting,
more mformation is needed to determine whether the City’s contracting practices
would be found to include discrimination that makes race/gender-based measures
constitutionally necessary under Coral Construction.

2. In order to determine whether there is evidence of discrimination necessitating
race/gender-based remedies under Coral Construction, the City should
comnussion a new disparity study, or at least supplement currently available data,
to assess current marketplace realities, availability of minority and women-owned
enterprises, and utilization rates.

3. The post-Proposttion 209 drop in participation rates is relevant to this analysis, as
it shows that race/gender-neutral alternatives have not been effective to remedy
discrimination m San Diego public contracting.

4, The City would best insulate itself from legal challenge to newly instituted
race/gender-conscious preference and/or outreach programs by supplementing
current data with a new disparity study, or at least, current statistics comparing
actual utilization to the availability of minority and woman-owned enterprises in
targeted industries, and basing any new race/gender-conscious programs on such
data.
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ANALYSIS

L The City’s Equal Opportunity in Contracting Program: Legal and Factual
Overview

The following is an overview of the general state of the law regarding federal equal
protection principles and the effect of Proposition 209 in the area of public contracting. Against
this legal landscape, we summarize the historical development and current status of the City’s
own equal opportunity laws and programs. This will serve as a starting point for addressing the
City Council’s specific questions enumerated above.

A, Federai Equai Protection Principles

State action in the area of public contracting is constrained by the Fourteenth
Amendment’s Equal Protection Clause, which provides that “Injo State shall... deny any person
within its jurisdiction the equal protection of the laws.” U.S. Const., Amend. XIV. Therefore,
any public contracting program in which race, E gender, or membership in any other
constitutionally protected class is a selection criterion will be subject to heightened scrutiny. A
race-conscious program, for example, will be subject to a strict scrutiny” analysis, which requires
that the government body administering the program demonstrate that the program is: {1)
necessary to serve a compelling state interest, and (2) narrowly tailored to address that interest.
City of Richmond v. A. J. Croson Construction Company, 488 U.S. 469, 496-97, 507 (1989).

Croson continues to be the leading federal decision concerning equal protection in the
context of public contracting. In Croson, the Court evaluated the constitutionality of the
construction contract program administered by the City of Richmond, which required prime
contractors to commit at least 30% of their total coniract amounts to minority subcontractors. /d.
at 477. The program was challenged by a local construction company, which could neither
satisfy the 30% set-aside nor obtain a waiver from the City. Jd. at 483,

The City of Richmond defended its program largely on the basis of the Court’s prior
opinion in Fullilove v. Klutznick, 448 11.S. 448 (1980), in which the Court had held that
mandatory set-asides could be used to remedy effects of past discrimination in federal
construction projects. The Croson Court found that Fullilove did not justify Richmond’s
program because, it held, any race-conscious program — even if “remedial” in nature - would
need to withstand strict scrutiny analysis under the Equal Protection Clause. Richmond’s

' Throughout this memorandum, the word “race” will be used to refer to race, color, ethnicity, and/or national origin.

®The U.S. Supreme Court has articulated different levels of scrutiny depending on the nature of the classification at
issue. Race and ethnicity-based classifications are subject to strict scrutiny, which has been recognized as the most
stringent level of constitutional review. Gender-based classifications are subject to an intermediate fevel of scrutiny,
which requires that the classification be justified by an “exceedingly persuasive justification,” serves “important
governmental objectives” and the means must be “substantially related to the achievement of those objectives.”
United States v. Virginia, 518 U.S. 515, 533 {1996). Because any race and gender conscious program will need to
withstand both levels of scrutiny, this analysis is focused on the more siringent strict scrutiny test.
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attempt to justify its program by reference to generalized findings of discrimination in the
national or statewide marketplace did not establish a “compelling state interest” in a program
targeting the Richmond construction industry:

The probative value of [findings regarding nationwide
discrimination in construction| for demonstrating the existence of
discrimination i1 Richmond s extremely limited. By its inclusion
of a waiver procedure in the national program addressed in
Fullilove, Congress explicitly recognized that the scope of the
problem would vary from market area to market area... While the
States and their subdivisions may take remedial action when they
possess evidence that their own spending practices are
exacerbating a pattern of prior discrimination, they must identify
that discrimination, public or private, with some specificity before
they may use race-conscious relief.. . /d. at 504-05 (emphasis
supplied).

The Court made clear that in order to establish a compelling state interest, the City of
Richmond had to provide particularized evidence of discrimination in the local construction
mdustry. In addition, the City would have to establish that the means created to address the
effects of that discrimination were narrowly tailored toward that end. Because the City failed to
provide market-specific evidence of past or present discrimination, and because the 30% quota
was “not linked to identified discriminatien in any way,” Richmond’s program failed to
withstand strict scrutiny. /d. at 507. The Court also noted that a race-conscious program like the
one adopted by the City of Richmond should only be adopted where race-neutral means would
not suffice to rectify the problem. /d. at 507.

Six vears later, in Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995), the U.S.
Supreme Court retterated its holding in Croson that race-based programs were subject to strict
scrutiny regardless of remedial or “benign” mtent. fd at 226. The Court also extended the
Croson rule to federal programs under the Fifth Amendment’s Equal Protection Clause. /d. at
224. Thus, under Croson and Adarand, strict scrutiny remains the test for race-based programs
in public contracting, regardless of the government body administering the program.

Federal equal protection principles were held to preclude the State of California from
enforcmg its own state-wide affirmative action program in the area of public contracting in
Monterey Mechanical Co. v. Wilson, 125 F.3d 702 (9th Cir. 1997). In Monterey Mechanical, the
court analyzed the portion of the California Public Contracts Code which required prime
contractors to either meet mandatory participation levels for minority, women, and disabled
veteran-owned subcontractors, or demonstrate “good faith™ efforts to do so. /d. at 704, citing
Cal. Public Contract Code section 10115(c)(subsequently repealed). The Monterey Mechanical
court found that the mandatory set-asides for minority and women contractors failed to withstand
strict scrutiny under Croson and Adarand. Moreover, the “good faith” component did not excuse
the program from strict scrutiny analysis because it still required race and gender-conscious
conduct on the part of prime contractors and created a financial disadvantage for firms that were
not themselves minority, woman, or disabled veteran-owned. /d. 712-14.
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After Mechanical® and the passage of Proposition 209, affirmative action programs in
California came increasingly under fire, as discussed below.

B. California Law: Proposition 209 and Subsequent Case Law

In 1996, the People of California voted by a narrow margin to amend the State
Constitution to prohibit public entities from discriminating against or awarding preferential
treatment in public contracting to a person or firm based on race or gender classifications. The
language that accompanied the initiative on the ballot made it clear that the purpose of the
amendment was to prohibit affirmative action programs based on the enumerated criteria.
Proposition 209 states: “The state shall not discriminate against, or grant preferential treatment
to, any individual or group on the basis of race, sex, color, ethnicity, or national origin in the
operation of public employment, public education, or public contracting.” Cal. Const. art. 1, §
31(a).

Proposition 209 essentially functions as a ban on any race or gender-based discrimination
or affirmative action programs unless an exception applies. The exceptions are enumerated in the
California Constitution and include: (1) programs requiring bona fide qualifications based on sex
that are reasonably necessary to the normal operation of the project, (2) affirmative action
programs that have been ordered by a court, and (3) programs that are necessary to obtain or
maintain federal funding. /d. at § 31(c—d). California courts have interpreted Proposition 209 as
an even more stringent restriction on race or gender-based programs than the strict scrutiny test
in Croson and Adarand. As the Third District Court of Appeal explained in C &C Construction,
Inc. v. Sacramento Municipal Utility District, 122 Cal. App. 4th 284 (2004):

Section 31 1s similar to, but not synonymous with, the equal
protection clause of the federal Constitution. Under equal
protection principles, state actions that rely on suspect
classifications must be tested under strict scrutiny to determine
whether there is a compelling state interest. Section 31 allows no
compelling state interest exception. [Citations omitted. ]
Subdivision (a) of Section 31 ‘prohibits discrimimation against or
preferential treatment to individuals or groups regardless of
whether the governmental action could be justified under strict
scrutiny.” Id. at 293, citing Connerly v. State Personnel Board, 92
Cal. App. 4th 16, 42 (2001).

Immediately after its passage, the constitutionality of Proposition 209 was called into
question. On November 6, 1996, the day after Proposition 209 was approved by the voters,
opponents brought suit in federal court, claiming that Proposition 209 violated federal equal
protection principles and was void under the Supremacy Clause. Coalition for Economic Equity
v, Wilson, 122 F. d 692, 697 (9th Cir. 1997). The United States Court of Appeals for the Ninth

* Although Mechanical was decided post-Proposition 209, the court expressly noted the contract at issue in the case
had been awarded prior to the passage of Proposition 209, and that therefore the new law did not apply. Mechanical
at 705,
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Circuit found that Proposition 209 was not in conflict with federal equal protection laws. Jd. at
710. The United States Supreme Court denied review of the Ninth Circuit’s decision in
Coalition and it remains good law.

Proposition 209 has called into question many of California’s affirmative action
programs in the field of public contracting. As discussed above, the portion of the Public
Contracts Code that previously allowed participation goals and other preferences for these
groups has been repealed as an unconstitutional violation of equal protection of the laws.
Monterey Mechanical, supra, 125 F.3d at 714, Outreach programs for the economically
disadvantaged are still generally permitted, but they must be race/gender-neutral in their focus.
Hi-Voltage Wire Works, Inc. v. City of San Jose, 24 Cal. 4th 537, 565 (2000). Municipal
programs that combine mandatory and/or voluntary participation levels and outreach components
have been examined on a case-by-case basis, as discussed below.

In 1997, the City Attorney issued an opinion exanuning the potential impact of
Proposition 209 on the City of San Diego’s equal opportunity laws and programs. Op. San Diego
City Att’y No. 97-2 (1997) [Op.97-2]. In the 1997 Opinion, the City Attorney determined that
Proposition 209 does not prevent the City from investigating ifs contractors to ensure that they
do not engage in unlawful discrimination, from remedying individual cases of actual
discrimination, or from tmplementing programs that maximize opportunities for all qualified
contractors. The City Attormey deternuned that outreach programs are constitutional, so long as
they do not target specific genders, racial, or ethnic groups to the exclusion of others. The
Opinton summarized the types of preferential treatment no longer permitted under Proposition
209:

By banning preferential treatment, Proposition 209 bans
affirmative action programs implemented by government agencies
that use percentages, quotas, or set-asides to mect a goal of
mcluding or benefiting minorities and/or women. Where those
programs seelk to confer a benefit on individuals or groups
identified by gender, race, color, or ethnicity, they are no longer
legal. Proposition 209 bans government “programs that would
prefer contractors of a certain race or gender in the evaluation of
bids for public contracts, programs that would prefer prospective
employees of a certain race or gender for public employment, and
programs that would prefer prospective students of a certain race
or gender for public education or financial aid.” [Citation omitted.]
Likewise, outreach programs that focus on reaching particular
racial or ethmic groups within the community, and do not provide
the same outreach to others, express a preference for those groups,
and are no longer permitted. Op. 97-2 at 5, citing Coalition, supra,
110 F.3d at 1438.
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Later in the Opinion, the City Attorney concluded that the broad-based outreach
programs passed constitutional muster, and recommended that the City expand its outreach
efforts accordingly:

Proposition 209 extends beyond actual contracting and
employment practices, to preclude outreach efforts that are limited
by race and/or gender. However, nothing precludes the City from
imposing greater race- and gender-neutral outreach requirements
on coniractors generally. The City could continue the current
requirements for good faith outreach efforts, but expand the
requirements beyond MBEs and WBEs to include all interested
bidders. Such an outreach requirement would ensure greater access
to parties who may be interested in competing for work on City
contracts. As previously noted, the idea is to maximize the
opportunities available to all bidders. Op. 97-2 at 22 (emphasis
supplied).

The 1997 Opinion also made clear that outreach programs targeting particular categories
not encompassed by Proposition 209 (i.e., race/gender neutral categories) continue to be legally
sound:

Proposition 209 discusses five categories of discrimination or
preferential treatment: race, sex, color, ethnicity, or national
origin.... The only preferences that are banned by Proposition 209
are those that use any of the five categories listed. There are other
categories and bases for distinction, however, that are not included
in Proposition 209, and not affected by its provisions. Thus,
programs that prefer poor applicants, or people who did fairly well
on tests despite having gone to a bad school, or children who were
raised n single-parent households, or groups defined using any
other neutral classification, are untouched by [Proposition 209].
Preferences for applicants who speak a {oreign language that wiil
be useful in the job, or who have ties to the geographical area that
they’re supposed to serve, would likewise remain allowed. This is
even true 1f these neutral programs end up disproportionately
benefitting people of a particular race or ethnicity or sex....

Proposition 209 does not ban government action directed toward
assisting economically disadvantaged, small, or start-up
businesses. Cities and counties may 1dentify such segments of the
population or individuals and take action to assist those groups or
persons, as long as they articulate justifiable reasons for doing
$0... The distinction between race, sex, color, ethnicity and
national origin on the one hand, and the economically
disadvantaged on the other, goes to the heart of Proposition 209.. ..
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The list of banned preferences in Proposition 209 does not include
persons who are disabled, veterans, or disabled veterans.
Presumably, public agencies may continue to use these categories
as bases for benefit programs, to the extent permitted by current
federal and state law.... Op. 97-2 at 6-8.

In addition, the 1997 Opinion discussed court decisions regarding particular outreach
programs, including the comprehensive Equal Opportunity program implemented by the City of
Los Angeles. The Los Angeles program, which advised contractors of anticipated levels of
MBE/WBE participation and required board-based outreach - but did not in any way use
prohibited classifications as selection criteria - was upheld as constitutionally sound in Domar
Electric, Inc. v. City of Los Angeles, 9 Cal. 4th 161 (1994) [ Domar I| and Domar Electric, Inc. v.
City of Los Angeles, 41 Cal. App. 4th 810 (1995) [Domar II). Op. 97-2 at 19.*

The 1997 Opinion also noted developing litigation with respect to the impact of
Proposition 209 on the City of San Jose’s contracting program, Hi-Voltage Wirve Works, Inc. v.
City of San Jose, which was pending in Santa Clara Superior Court at the time. The City
Attorney acknowledged that the case was in its early stages, but indicated that it would keep the
City mformed of developments. Op. 97-2 at 26. Hi-Voltage ultimately reached the California
Supreme Court, which held San Jose’s program to be unconstitutional under Proposition 209.
Hi-Voltage, supra, 24 Cal. 4th at 562-64.

At the time Hi-Voltage was decided, San Jose’s program had both mandatory
participation and outreach components. The program set a “participation goal” based on the
availability of MBEs and WBESs to perform the work. Prime contractors were required, when
bidding on jobs, to either meet subcontractor participation goals or demonstrate that they had
engaged in specific outreach efforts. Failure to do so would result in a bid being deemed non-
responsive. fd. at 542. The Hi-Voltage court found that race and gender-conscious participation
or outreach requirements ran afoul of Proposition 209 because they essentially amounted to an
illegal “preference” for MBEs and WBEs. As the coust stated:

The City’s Program essentially places on a contractor the burden of
disproving a negative. Without any prima facia proof of past
misconduct, a contractor must estabhsh its responsibility as a
bidder by showing it does not discriminate on an impermissible
basis in its subcontracting. As with any requirement utilizing
preferences, this completely inverts the normal procedures for
making discriminatory claims. .. Furthermore, a contractor may
show nondiscrimination only in the manner designated by the City,
etther according to a fixed participation goal or by prescribed
outrecach to MBE’s and WBE’s. In other words, it can only prove

* Although the Domar decisions were issued prior to Proposition 209, the ultimate finding that the Los Angeles
program was race/gender-neutral may still have significant relevance here, as the SCOPe program, discussed below,
is a less aggressive version of the Los Angeles program.
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it does not discriminate against minorities and women by
discriminating or granting preferences in their favor. /d. at 563-64.

Such preferences, the Hi-Voltage court found, plainly violated Proposition 209’s
prohibition on race and gender-based affirmative action programs. However, the court was
careful to point out that race and gender-neutral programs remained constitutionally permissible:

Although we find the City’s outreach option unconstitutional under
section 31, we acknowledge that outreach may assume many
forms, not all of which would be unlawful. Our holding is
necessartly limited to the form at issue here, which requires prime
contractors to notify, solicit, and negotiate with MBE/WBE
subcontractors as well as justify rejection of their bids. Plainly, the
voters intended to preserve outreach efforts to disseminate
information about public employment, education, and contracting
not predicated on an impermissible classification. /d. at 565.

While Hi-Voltage remains the last word from the California Supreme Court with respect
to race and gender-conscious programs in public contracting, the First District Court of Appeal
recently considered a different aspect of the issue in Coral Construction, Inc. v. City and County
of San Francisco, 149 Cal. App. 4th 1218 (2007), which has been the subject of much public
interest and commentary. The effect of the Coral Construction decision is discussed at length
below.

C. Effect of the Coral Construction Decision

In Coral Construction, the First District Court of Appeal considered whether and under
what circumstances federal equal protection principles might nullify Proposition 209 in the
context of public confracting programs. Coral Construction mvolved a challenge against San
Francisco’s Equal Opportunity in contracting program, which gave discounts to bids submitted
by certified MBEs and WBEs. The program also required prime contractors to either reach
specified participation levels by minority or woman-owned subcontractors, or document good
faith efforts to do so. Id. at 1228, Thus, key aspects of the San Francisco program were similar
to the program struck down in Hi-Voltage. Seeking to distinguish the cases, however, San
Francisco defended its program by arguing that Proposition 209 did not apply because it was
preempted by federal law, or to the extent it was not preempted, its program fell within the
“federal funding” exception to Proposition 209. 1d. 1225.

The Coral Construction court first dealt with the City’s argument that its program feli
within Proposition 209°s exception for programs required to “establish or maintain eligibility for
any federal program, where ineligibility would resuit in a loss of federal funds to the State.” Cal.
Const. Art [, section 31(e). San Francisco argned that it fell within the federal funding exception
to Proposition 209 because it received grants from various federal agencies which required
compliance with Title VI of the Civil Rights Act of 1964 and implementing regulations. Coral
Construction at 1231. The Coral Construction court disagreed, finding that San Francisco had
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failed to establish that it stood to lose dollars under any particular federal program or regulation
if it did not implement race-based measures. /d. at 1234, Furthermore, even if San Francisco
had shown that 1t fell within a federal program or regulation requiring race-based measures
{which it had not), it would still need to proffer “‘substantial evidence of the type of past
discrimination that triggers the federal regulation’s requirement for current race-based
measures’.” Id., citing C & C Construction, supra, 122 Cal, App. 4th at 298. San Francisco had
failed to make this showing.’

Although the federal funding exception to Proposition 209 did not apply, the court
ultimately agreed with San Francisco’s argument that where federal equal protection principles
conflict with the requirements of Proposition 209, federal law will govern. Coral Construction
held that the federal Equal Protection Clause itself may require the use of race or gender-based
programs to remedy identified discrimination in specific instances. /d. at 1246-50.

The Coral Construction court found that, under federal equal protection principles,
government bodies have an affirmative obligation to remedy the ongoing effects of intentional
discrimination within their jurisdictions:

Indeed, state actors have a ‘constitutional duzy to take affirmative
steps to eliminate the continuing effects of past unconstitutional
discrimination....” [citing Wygnant v. Jackson Board of Education,
467 U.S. 267, 291 (1986); emphasis in original]. Stated a littie
differently, ‘the State has the power to eradicate racial
discrimination and its effect in both the public and private sectors,
and the absolute duty to do so where those wrongs were caused
mtentionally by the State itself. Coral Construction at 1248, citing
Croson, supra, 488 U.S. at 518.

Although Proposition 209 generally prohibits preferential treatment on the basis of race or
gender, federal Equal Protection and Supremacy Clause principles permit —and indeed require -
race/gender-conscious programs where discrimination 1s so severe that race/gender-neutral
programs will not suffice to rectify the problem. As the Coral Construction court stated:

If a city or other political subdivision were found fo have engaged
in intentional discrimination such that some type of race-based
remedial program was necessary under the federal Constitution,

* There has been some suggestion by City staff and members of the public that because the City of Sar: Diego
receives federal funding it is exempt from the provisions of Proposition 209. As this discussion of Coral
Construction suggests, the federal funding exception has been interpreted very narrowly. The exception will only
apply where the City can demonsirate that it will tose federal dollars under a specific federal program or regulation
if it fails to implement race-based measures. Even in such a case, the City would only be exempt from the
provisions of Proposition 209 with respect to that particular federal program: or regulation. At a recent forum with
cormmunity leaders, several participants suggested that a breakdown of which City contracts involve federal funding
would be beneficial to ascertaining the potential of Proposition 209°s federal funding exception. Compifation of
such data could be useful, and should include the total amount of federal funding by contracting area and by federal
program,
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the supremacy clause as well as {Proposition 209] dictate that
federal law prevails. fd. at 1250.

Put another way, where a public entity has intentionally discriminated, “use of a race-conscious
or race-specific remedy necessarily follows as the only, or at least the most likely means of
rectifying the resulting injury...” Id. at 1249, citing Hi-Voltage, supra, 24 Cal. 4th at 568.

However, the availability of reliable data demonstrating the need for the program was a
key to the Coral Construction court’s finding. The City of San Francisco had presented evidence
that it had been both an active and passive participant in the past discrimination that its current
program was intended to address - evidence which the court found lacking in Hi-Voltage:

[Ulnlike the City of San Jose, here the City has argued vigorously
that the record backing the current ordinance presents the extreme
case that mandates a narrowly tailored racial preference program to
root out intentional discrimination in public contracting in San
Francisco. /d. at 1250. °

Although the Coral Construction court found that it did not have sufficient evidence before it to
determine whether or not San Francisco’s race and gender-conscious program was
constitutionally required under federal equal protection principles, it found that the trial court had
erred by failing to consider the issue. It therefore ordered the case remanded for further findings
concerning the extent and severity of discrimination by the City of San Francisco in public
contracting. /d. at 1251. However, on August 22, 2007, the California Supreme Court granted
review of Coral Construction. Thus, a final, binding statewide ruling on the principles
underlymg Coral Construction wiil likely be issued in the coming months.

In sum, public contracting programs that are race/gender-neutral will not run afoul of
Proposition 209 or federal equal protection principles. Coral Construction suggests that in some
cases, when intentional discrimination is sufficiently severe that race/gender neutral problems
will not suffice to rectify the problem, race/gender-conscious programs may be required
notwithstanding Proposition 209,

D. The City’s EOC Program: Historical Overview and Current Status
1. 1993 Imjunction and 1995 Disparity Study

In the 19707s, the City of San Diego instituted affirmative action programs designed to
increase representation of minorities and women in the City’s workforce and in City contracting.
The contracting program included mandatory participation goals for MBEs and WBEs in all City

¢ The Coral court noted in Footnote 17 of the opinion, “Significantly, unlike the current situation, the City of San
Jose conceded that its program was not constitutionally required... Moreover, its disparity study was not part of the
record, and thus the court had no way to measure the fit between the remedy and the goal of eliminating the
disparity.” Coral at 1249 (emphasis in original).
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contracts. In 1985, in response to adv