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August 18,2009, the Fourth District Court of Weisblat v. City of

Diego, 176 Cal. App. 4th 1022 (2009), voided a portion of San

2004) [R-299382], a fee on "'IIl.iI'"

Unit Business Tax [RUBT]. appellate court found that the City enacted the


processing fee primary purpose of generating revenue that the landlords did not

or exchange of

RUBT processing fee is an

enact



City of San Diego [City] imposes a business tax for the purpose rev enue.


See San Diego Municipal Code §§ 31.0101, 31.0301-8; and Cal. Const. art. XI, § 5. All

businesses operating in the except for individuals engaged in the business of renting real

property, pay business tax. See San Diego Municipal Code § 31.0305. The annual fee for a

business tax certificate is $34 for businesses 12 employees or fewer and $125 plus $5 per

employee for a business with 13 employees or more. See San Diego Municipal Code § 31.0131.

2004, the City adopted a business tax and RUBT processing fee of $25 for an initial

application and $15 annually thereafter to "offset the $17.3 million State budget reduction."


Mgr. Rpt. No. 04-138 (June 21,2004). The City's justification for the fee did not include a

regulatory purpose ev en though rev enue generated from the business tax processing fee, as

opposed to the RUBT processing fee, supports the City's regulatory processes.

2006, two landlords challenged the RUBT processing claiming that fee was

unconstitutional and illegitimate. See Weisblat v. City of San Diego, 176 Cal. App. 4th 1022.

landlords did not challenge the business tax, the RUBT, or the business tax processing fee.

The Fourth District Court of Appeal agreed with the landlords and voided the portion of

R-299382 that the appellate court found that

was pnmary to all pay

that landlords were not getting any regulation or services for

was an tax it was not a

voters under article 13C, section 2(b) of

to City suspended , " , V l . l v ' - ' U V H  

RUBT



case that describes difference a pennissible fee and an illegal tax

is Sinclair Paint Company v. State Board of Equalization, 15 Cal. 4th 866 (1997). In Sinclair,

Sinclair Paint Company [Sinclair] challenged the State Board of Equalization's imposition of

an assessment against it under the Childhood Lead Poisoning Prevention Act of 1991 [Act]. The

trial court found that the assessment was an inv alid tax because it had not been approv ed by a

two-thirds majority as required by the Constitution. Court of Appeal affinned.


Nevertheless, the Supreme Court rev ersed on the ground that the fees imposed were bona fide

regulatory fees. fees would shift the cost of providing evaluation, screening, and medically

necessary follow-up services to potential child v ictims oflead poisoning from the public to those

responsible for the poisoning. The Court considered this a reasonable police power decision.


Quoting with approval from an earlier decision, the Sinclair Court adopted a "primary


purpose" test for detennining whether a regulatory fee should be deemed a tax: "[i]frev enue is

the primary purpose, and regulation is merely incidental, the imposition is a tax, but if regulation


is the primary purpose, the mere fact that rev enue is also obtained does not make the imposition


a tax." Sinclair Paint, 15 Cal. 4th at 880. (citing United Business Coml1'lission v. City of

San Diego, 91 Cal. App. 3d 156, 165 (1979».


The Sinclair Court characterized the challenged assessment as a regulatory fee instead of

a tax because Sinclair and other lead-based product manufacturers remained subject to

government regulation; the manufacturers would not be to operate free of regulation


once the fee was the fees collected would exclusiv ely


mitigating lead poisoning on children and not general rev enue


is v. County

case, San Francisco assessed a

in San City assessed

comis


cases:

(1)



city rent control ordinance that imposed an rental unit fee on

landowners was because the fee defrayed the cost of providing and

administering the hearing process prescribed in the and did not exceed

the sum reasonably necessary to cov er the cost of the regulatory purpose sought.

See Pennell v. City of San Jose, Cal. 3d 365 (1986); and

(3) A city ordinance that included the imposition of sign inventory fees was a valid

exercise of the city's police power. The ordinance presented "a set of reasonable,

non-arbitrary, and non-discriminatory standards and controls, which are designed

to optimize communication between the citizen and his env ironment, to facilitate

the protection not only of the public, but the aesthetic character of the City, and to

ensure the av ailability to the business community of adequate quality on-premises


signs." United Business Commission v. City of San Diego, 91 Cal. App. 3d 156,

162-163 (1979).

the City establishes a legitimate regulatory purpose, it must clearly explain the

regulatory intent of the fee in its historical documents. United Business Commission v. City of

San Diego, for instance, Court praised the City of San Diego's ev identiary record as follows:

There is ample evidence to support the trial court's conclusion

of the ref,rulatory nature of the enactment and fee. The evidentiary

to background leading to

of Ordinance No. 11718 and inv entory fee clearly support this


to



between the City collection of the City Treasurer's use

The use should include a thorough procedure of inspection, inventory, administration,

enforcement if applicable. City Treasurer may consider, for instance, serving as a "one-stop


shop" for members of the public who are either starting a new business or renewing an ~L~.'U.'Uh

license by issuing permits on behalf of the Development Services, the Police, and

departments. This would likely involve stafftaking additional information from applicants,

doing some type of background check, and fingerprinting. The procedure its regulatory


effect must be thoroughly in a repmi to the City Council and in the resolution enacting

the fee.

I I . Processing Fee 

Effort.


Reasonable in Light of 

Expense


Once the City establishes the regulatory purpose for the fee, the City will need to prov e


that the amount of the fee is reasonable. To be reasonable, the fee must be fair and equitable in

nature and proportionately representative of the costs incurred by the regulatory agency. See

AssociatedHomebuilders of the Greater East Bay, Inc. v. City of Livermore, 56 Cal. 2d 847

(1961). Thus, City "should prove (1) the estimated costs of the service or regulatory activity,

and (2) the basis for determining the manner which the costs are apportioned, so that charges

allocated to a payor bear a fair or reasonable relationship to the payor's burdens on or benefits


from the regulatory activ ity." Collier, 151 Cal. App. 4th at 1346. (citing San Diego Gas and

Electric Company v. Diego County Air 11


1146 (1988».


United Business Commission, the Court approv ed fee caiculation by the

I I I of sign inventory The stated:



greater footage of a sign, it took to

inspect. We graded fee schedule to

character, successfully reflecting inv entory


cost to the city of the inspection of each sign predicated upon

its type.

United Business Commission, 91 Cal. App. 3d at 167-68, '.OTa,.Q,,;!."._ .... ,.., Baldwin v. Redwood

540 1360, 1371 (9th Cir. 1976).

The Court in United Business Commission recognized that a fee surv ey is not an exact

science. It detennined that the fee was appropriate because it "seems v alid in nature," "took into

consideration actual cost," and appeared "reasonable in character." Id.

Similarly, Court in Collier recognized the difficulty of precise fee detenninations and

emphasized the importance of allowing flexibility. Citing Brydon v. East Bay Municipal Utility

District, 24 Cal. App. 4th 178, 193 (1994), the Collier Court noted that "cost allocations for

services provided are to be judged by a standard of reasonableness with some flexibility

pennitted to account for system-wide complexity." Collier, 151 Cal. App. 4th at 1340.

Court allowed San Francisco to include the cost oflong-range planning activities, fringe benefits

to the long-range planning staff, the cost of hiring outside contractors, and administrativ e


overhead cost in its fee calculation, because San Francisco prov ed to the Court's satisfaction that

IS a between


IS a

regulatory license or penuit fee levied cannot exceed the sum reasonably necessary to cov er


costs sought. Such all those to



must in a report to City Council so that they can


this along rationale for enacting a business tax processing The fee calculation

should describe in the steps that stafftook formulating the fee so an accurate

historical document is created.

CONCLUSION


Should the City Treasurer submit a new proposal to the City Council, we suggest that


City Treasurer propose fees to cov er specific regulatory matters based on a "fee survey" that

detennines the reasonableness of the fee for its stated purpose. Our Office is available to assist

staffas needed.

Alternatively, the City Treasurer may (1) elect to forego the processing and instead

require City departments that use the database for regulatory purposes to proportionately


reimburse the City Treasurer for maintaining the database; or (2) maintain the database for their

own day-to-day business operations thereby requiring the City departments that use database

for regulatory purposes to absorb these processes within their own departments.
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