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INTRODUCTION

In connection with efforts to reduce General Fund expenditures, the Environmental
Services Department [ESD] has been reviewing refuse collection services it provides under
the People’s Ordinance, codified at San Diego Municipal Code section 66.0127 [People’s
Ordinance]. One service under review is refuse collection from residential properties accessed
from private streets and ways pursuant to agreements commonly referred to as “hold harmless
agreements.” You have asked whether the City may terminate these agreements and, if so,
whether the decision to terminate requires City Council approval. You also asked whether the
City has a responsibility to collect residential refuse from the NTC naval housing development
which is located on federal property.

QUESTIONS PRESENTED

1. May the City terminate residential refuse collection services provided pursuant to
hold harmless agreements?

2. Ifso, is City Council approval required to terminate these agreements?

3. Does the City have a responsibility to collect residential refuse from the naval
housing development at NTC?
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SHORT ANSWERS

1. Yes. The City may terminate service under the hold harmless agreements
by giving at least seven days advance written notice of termination.

2. No. The City Manager (Mayor) has authority to terminate the hold harmless
agreements,
3. No. The City should discontinue service to NTC naval housing unless

residents can place their refuse at the curb of a public street on collection
day in accordance with City collection requirements.

FACTUAL BACKGROUND

From 1964 through 1986, the City entered into agreements with property owners or
managers to provide City refuse collection services at no charge to certain residential properties.’
These properties were situated such that it was impractical for the residents to place their refuse
adjacent to a public street for collection, This meant that, in order to provide collection services
to these residents, Clty trash frucks would have to travel over private property to access the
refuse containers.” These agreements were entered into as a courtesy at the request of residents
and on a case-by-case basis, after City staff was satisfied that collection operations could be
performed safely if certain service requirements were followed.? Typically, the agreements were
recorded with the San Diego County Recorder’s Office.

Under the agreements, the property owner or manager agrees to permit the City to enter
onto the described property for purposes of collecting refuse; abide by service requirements such
as pickup locations, routing, and scheduling established by the City Manager; and indemnify
the City. The agreements do not contain an express requirement that the City actually collect
refuse, Paragraph 4 of each agreement contains one of two slightly different termination clauses:
(1) “This agreement may be terminated at any time upon the giving of seven (7) days’ written
notice of such intent:;” or (2} “Said Agreement may be terminated at any time, upon the giving of
seven (7) days written notice of such intent.”

' See attached Exhibits A and B for samples of the hold harmless agreements.

* The practice of routinely entering onto private property to collect refuse had been discontinued in
1941. City Manager Report No. 86-293 dated June 13, 1986, p.2.

* See, e.g., Memorandum from Deputy Director Rich Hays to Councilmember Bill Mitchell
re Refuse Collection in Fairway Vista dated November 27, 1985; Memorandum from Deputy City
Attorney P. Rosenbaum to Councilmember Dick Murphy re: Tierrasanta Trash Pick-Up dated June
22,1981,

* See attached Exhibits A and B.
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In 1986, the People’s Ordinance was amended by the voters. That amendment prohibits
the City from entering into any further hold harmless agreements. Specifically, it states: “The
City shall not enter onto private property to collect refuse except in the case of public emergency
or pursuant to a hold harmless agreement in effect as of the date of adoption of this ordinance.”
SDMC § 66.0127(c)(3). Around that time, the City had experienced a proliferation of private
condominium complexes and planned residential developments with private streets which were
not constructed to City standards and not designed with refuse collection in mind. One of the
purposes of the amendment was to limit the City’s liability by restricting service on private
streets and ways to those under existing hold harmless agreements.

ESD recently conducted field surveys of the hold harmiess propertics. These surveys
reveal that the City currently is providing refuse collection services under 105 hold harmless
agreements to over 14,000 residential units. It appears that some of these units potentially could
be serviced from a public street in which case, even if the hold harmless agreement were
terminated for these units, they still could be eligible for City collection service if they could
satisfy other City collection requirements. These surveys also reveal that some adjacent
residences, outside the scope of the hold harmless agreements, whose containers could only be
accessed by private streets, also are receiving City collection services.

ANALYSIS

1.  The Citv May Terminate Service Under the Hold Harmless Asreements

Because of the nature of the agreements, we briefly consider whether they implicate any
property interests. The agreements are essentially a right of entry for the benefit of the owner
or tenant. They contain no language indicative of any intent to grant an interest in real property.
See, e.g., City and County of San Francisco v. Union Pacific R.R. Co., 50 Cal. App. 4th 987,
995 (1996). Neither do they create a covenant running with the land. See Cal. Civil Code
§§ 1460-1471. At most, they constitute a license, which simply authorizes one party to perform
acts on the property of another with the owner’s permission. Golden West Baseball Co. v. City
of Anaheim, 25 Cal. App. 4th 11, 36 (1994). “[A] license does not create or convey any interest
or estate in the real property; it merely makes lawful an act that otherwise would constitute a
trespass.” 6 Miller & Starr, California Real Estate § 15:2 (3d ed. 20006); Jensen v. Kenneth I
Mulien, Inc., 211 Cal. App. 3d 653, 657 (1989). More likely, the relationship here is merely that
of invitee. See Jensen, 211 Cal. App. 3d at 658. In any case, no real property interest was created
from these agreements.

Next we note the general rule that, “[n]o householder has a vested right in the initiation or
continuation of a municipal service for disposal of waste. 1t is the houscholders’ duty to dispose
of household waste in a manner not violative of laws and ordinances prohibiting the maintenance

* City Manager Report No. 86-293 dated June 13, 1986, p.2.
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of nuisances and safeguarding public health.” Silver v. City of Los Angeles, 217 Cal. App. 2d
134, 139 (1963); 14 Cal. Code Regs. title 14, § 17331 (providing that property owner or tenant
is responsible for removal of refuse from property at least once per week). While the 1986
amendment to the People’s Ordinance recognized the hold harmless agreements, it did so only
for purposes of describing the limit on services provided via access over private streets. The
intent was not to guarantee service under hold harmless agreements, but merely to acknowledge

that services would be continued “pursuant to” existing hold harmless agreements. SDMC
§ 66.0127(c)(3).6

The term “pursuant to” means “in compliance with,” “in accordance with” or “according
t0.” Black’s Law Dictionary 1272 (8th ed. 2004); Webster’s Third New International Dictionary
Unabridged 1848 (1971). Thus, the residences served under the hold harmless agreements have
no right to service under the People’s Ordinance absent the agreements. SDMC § 66.0127(c)(3).
So, the general rule is applicable here, the language in the agreements will govern their
termination, and the usual rules of contract interpretation will apply. See Golden West Baseball
Co., 25 Cal. App. 4th at 21.

As set forth above, the agreements provide that they are terminable at will by either party
upon giving seven days’ advance written notice of termination. A provision that a contract may
be cancelled at the option of one of the parties by giving written notice for a period of time
before ceasing obligations under the contract is valid. Brawley v. Crosby Research Foundation,
Inc., 73 Cal. App. 2d 103, 114 (1946); 14A Cal. Jur. 3d Contracts § 280 (3d ed. 2008). In order
to accomplish the termination, the terminating party must comply with the notice provision.
Black v. City of Santa Monica, 13 Cal. App. 2d 4, 6 (1936); 14A Cal. Jur. 3d Contracts § 280 (3d
ed. 2008). Thus, the City may lawfully terminate the hold harmless agreements by giving at least
seven days written notice of termination before it ceases collection services.”

2. The Manager (now Mavor) has Authority to Terminate the Hold Harmless Agreements

The People’s Ordinance provides that: “[pJursuant to the ordinance duly adopted by the
City Council, the City Manager may then duly promulgate such rules and regulations as are
appropriate to provide for the collection, transportation and disposal of refuse.” SDMC
§ 66.0127(d). A primary purpose of this provision is to delegate to the City Manager authority
to regulate and manage refuse collection operations.® The ordinance granting that authority is
codified at section 66.0124 of the Municipal Code, which provides in part:

® City Manager Report No. 86-293 dated June 13, 1986, p.2; Transcript of City Council hearing
of July 14, 1986, pp.1-6.

7 See Memorandum from Deputy City Attorney P. Rosenbaum to Councilmember Dick Murphy
re: Tierrasanta Trash Pick-Up dated June 22, 1981.

® City Atty MOL No. 2006-13 (July 19, 2006) p. 8 and authorities cited therein.
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The collection and subsequent transportation and disposal of refuse within
the City of San Diego is under the supervision of the Manager who shall
have power to promulgate roles and regulations regulating such collection
and subsequent transportation and disposal, including but not limited to:

(a) Collection routes and scheduling and designation of disposal sites
and limitations thereon;

(b) Service standards and pickup locations; . . . .

SDMC § 66.0124.° Thus, the Manager (Mayor) has control over the management of refuse
within the City."

This authority extends to the termination of the hold harmless agreements. According to
City records, the hold harmless agreements were approved at the Department Director level.
That is, the services were furnished at the City Manager’s discretion. They were not submitted
to the City Council for approval.'’ Moreover, when the City Council intended to retain authority
to decide whether to furnish or eliminate service, it did so expressly. For example, the extension
or elimination of refuse collection services to small businesses is expressly made subject to City
Council approval. See SDMC § 66.0127(c)(2)."* The City Manager (Mayor) therefore has
authority to terminate these agreements without City Council approval.

3.  The City is Not Required to Collect Refuse at NTC Naval Housing

According to City and SanGIS records, the streets over which City trash trucks must travel
to access the refuse containers at NTC naval housing are not publicly dedicated streets, nor is
this area the subject of a hold harmless agreement. The federal government owns the NTC naval
housing parcel. According to the San Diego County Tax Assessor’s records, it is labeled a
“military reservation.” While it could be argued that federal government property is not “private
property” under the People’s Ordinance and, therefore, not subject to the prohibition on
collection from private property, that argument lacks merit.

? Section 66.0124 was formerly section 66.0117, adopted by Ordinance No. O-11074 on May 31,
1973; amended by Ordinance. No. 0-16816, adopted on February 23, 1987, to add: “and
designation of disposal sites and any limitations thereon” to the end of subsection (a); amended
by Ordinance No. O-18353, adopted on October 21, 1996, which made minor, non-substantive
revisions and renumbered it to section 66.0124.

“ City Atty MOL No. 87-46 (May 1, 1987), p. 2.
" See Exhibits A&B; Footnotes 3 and 6 above; Email from Robert Epler dated September 3, 2009.

" Transcript of City Council hearing of July 29, 1986. pp. 5, 7-8 (City Council approval would be
required to eliminate service to small business).
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As explained above, the purpose of prohibiting City trucks from traveling over private
property to collect refuse is to limit the City’s liability to third parties for damage to private
streets and private property by keeping City trucks and City workers on City property or City
rights-of-way. The better-reasoned interpretation is that the prohibition against entering onto
private property applies to any property belonging to third parties, i.e., property that is not owned
or controlled by the City. SDMC § 66.0127(c)(3). This interpretation is consistent with the
requirement in section 66.0127(a)(2) that all refuse be brought to the curb line of a public street,
i.e., a City-controlled street, or alternatively, that a pre-existing hold harmless agreement be in
place, in order to be eligible for City collection services. In practice, small businesses receiving
City refuse collection services also are required to place their refuse at the curb of a public street.
This practice further supports the notion that the City was attempting to limit liability related to
refuse collection by agreement or by keeping City resources off of third party property. Finally,
the definition of “public property” in other sections of the Municipal Code is limited to City-
owned/controlled property. SDMC § 54.0202; see SDMC § 66.0102. Thus, Navy installations
would constitute “private property” for purposes of the People's Ordinance,

We are aware of verbal comments from former City staff that they understood City refuse
collection services would be provided at the NTC naval housing. However, a review of
agreements and other records related to the NTC redevelopment project have revealed no written
agreement to that effect. In fact, the Navy was notified a number of years ago that, in order for
the City to continue collection, the streets would have to be dedicated in accordance with City
requirements. However, efforts to reach agreement with the Navy on the street dedication were
unsuccessful and were ultimately suspended. In any event, any agreement by the City to provide
refuse collection services to NTC naval housing would require the Navy to comply with the
People’s Ordinance. The Navy has not done so. Thus, the City does not have a responsibility to
service NTC naval housing.

Pursuant to San Diego City Charter section 265(b)(2), the Mayor has authority to enforce
all laws and ordinances of the City. Thus, in order to comply with the People’s Ordinance, we
recommend sending written notice forthwith to the appropriate Navy representative terminating
service to this development after a reasonable period of time, unless residents can place their
refuse at the curb of a public street on collection day in accordance with City collection
requirements.

CONCLUSION

The Mayor may terminate service under the hold harmless agreements by giving at least
seven days’ advance written notice of termination. Since the original hold harmless agreements
were recorded, it would be prudent to record the notices of termination as well.

The City does not have a responsibility to collect residential refuse from the naval housing
development at NTC. In order to comply with the People’s Ordinance, the City should
discontinue service to NTC naval housing, unless residents can place their refuse at the curb of
a public street on collection day in accordance with City collection requirements.
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Finally, in order to comply with the People’s Ordinance, the City also should discontinue
service to those residences serviced from private streets adjacent to, but not included in, the hold
harmless agreements, unless those residents can place their refuse at the curb of a public street
on collection day in accordance with City collection requirements.

JAN I. GOLDSMITH, City Attorney

o s &

Grace C. Lowenberg jﬂ T

Deputy City Attorney

GCL:mb
Attachments:2
Exhibits A and B
(Sample Agreements)
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| AGREEMENT FOR RE.“’USF commmm__'

WHERRAS, . the owner{s) of the following descrived property’ ‘located in the Ciky of
San Diege hes (heve) reguested that ssid C1ty col‘lect and d:.spase of rei‘use from saié
property as part of the C:tty’s refuee collection: prograzn* and .

WTIE:R"‘E;J!;Sﬁ ._c_xrcu@s'fqance_ _exlst._;-whz.ch make :;t- _;L-mpr_a::_-‘t::t_f.:a?. fo:r_- sald .Qw_ner(zs) to

depoqit said‘ re i

(2) typoen execution and recordation of this Agx‘eement, ‘the Saniiﬁat.ign-ﬁivisi'cn
of the Pubilic Works Department of the City of San Diega is hereby Eiven permission

to enter upon said prcper‘ty for the purpose of cclle tn.ng re

{3) Baid owaer(s) herehy holds {holﬁ) thﬂ On.ty of San D;Legn and 3.’%:6 agex\ts,

ﬁéi-em;dev- h.amless from any Toss or damag‘e

employef«.\s, or those act:mg thereunder dn collect:.ng anci remav:mg sa.u‘. refuse Whlie

on “the strests roads, ha‘lkways, sldewaﬂ.ks, drivewa_,rﬁ surreunﬁlng, oF leac‘m’sg fo or .

from, or in or adjacent to said owner's (ovmers‘) prcperty.



ekl

(4 5Said Apreement may be terminated et any time, upon the giving of seven

{7} days writiten notice of such intent.
(5% City does not waive any rights, regulations, or enforcements of its

~ordinences.hereby.. e .
{69 In‘the event * suit 15 brbﬁéht '.zipir:;ﬁ';:';E‘hié.u‘ﬁ.p'"ééﬁxént to enforce the
terms thereof, City shall be entitfled to a reasomable sum as sttorney's Pees.

s 196 .

Gt ot B

bated g i
“Guet Carruthers, hdwinisirator

poth Memordel "ﬂhfz‘?

#

Stete of Californis ) =
) s :
befors me, _the undersn.gned, ; No'ba:mr Puhlz.c:m
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RECORDING REQUESTED BY
After recording, conform one copy and mail fo:

City of San Diego

Refuse Collection Bivision .
2781 Caminito Chollas MS #40
San Diego, CA 92105-5098

PERMIT AND. AGREEM:%T 0 H@LQ CITY. HARMLESS

(corporatqon}

THIS AGREEMENT is made by THE CITY OF SAN DIEGO, a municipal corporation,

herein caﬂed "City", and__] ADERA BERNARDO. HOMEOWNERS Assecmnom
, herein cai?ed TOwner™ .

sfiié*éHALs

A, Owner of the following descr1bed property 10cated in the City of San
Diego has requésted that City collect and dispose of refuse frem sa1d property
as part of C1ty 5. refuse co1lect1on program.

B. C1rcumstances exist which make it impractical for Gwner to deposit
said refuse adjacent to a public street for ce%iectaon

C. Owner agrees toshave the refuse placeéd in such cantamner that shall
conform to the San Bie : 3 Code requ1rement5‘- :
tab]e to the Refuse~£e1 of the :

1. The address and 1£ga1_ﬂ””£ript1@n of the-prnﬂérty_ax“
agreement are: Lot 58 .of Bernardo: e;ghts Umt Mo, 25 if ‘the (:mu
State of California, as per Map. No:._ i
Official Recerds of sald Coun‘ty«,

2. Upon execut1on and recordat1on of this agreement, the Refuse Co?iect1an
Bivision of the General Services Department -of the i of ‘San Diego is hereby
given permission to enter upon said property for the-purpose of collecting refuse.

{continued)
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3. Owner hereby agrees to indemnify, defend and hold City, its agentis,
servants, employees and those acting thereunder free and harmless from any
and all 1iabilities, claims, demands, actions, losses or damages arising out
of injury to persons or damage to property resulting divectly or indirectly
from the operation of Uity's equipment or property of owner or while fraversing
any other property (except City streets, sidewalks or alleys) required to be
traversed in order to collect Owner's refuse, provided that this Hold Harmless
Agreement shall not apply in any case where City's agents, servants or

employees were negligent in such operation of City's equipment and such negli-
gence was the sole cause of any such injury or damage.

&, This agreement may be terminated at any time upon the giving of
seven (7) days written notice of such intent.

5. City does not waive any rights, regulations or enforcements of its
ordinances hereby.

6. Attachment(s) A, B agre hereby incorporated intoc the body of this
agreement.

Dated: November 3, 1984

h!

Ladera Bernardo Homeowners Association
(name of corporation)

4
i
[

Y -,

By L d it s m B
l\ﬁrqy’éﬁ(lummings, Presidén
By

{continued)



