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SUBJECT: 

Proposed Agreement from 

Supply for a Sales Tax Rebate

INTRODUCTION


According to its website, Supply Facilities Maintenance, Ltd. (HD Supply) is a

leading supplier of maintenance, repair and operations (MRO) products to owners and managers

hospitality, educational, and commercial nrl'ln'~rt1

municipal and government facilities. They are also "experts in

1 Staff has informed us that the nrr,n"opt1 agreement has not been executed.
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centers. You 

asked our '-JH"''''''' to

QUESTION


Can the City of San Diego (City) enter into a Business Cooperation Agreement where

HD Supply would "undeliake significant cost and expense to change its business practices,

including modification of the Company's SAE software, order to ensure all principal

negotiations of its California sales take place in the City of San Diego, in exchange for a rebate


of fifty percent of the Bradley-Bums local tax revenue reported by HD Supply and allocated to

the City by the State Board of Equalization (BOE) in excess of $240,000?

SHORT ANSWER


1

The City is prohibited by California Government Code section 53084.5 from entering

into the proposed agreement because the cities of Hayward, Industry, and West Sacramento,

none of which would close as a result ofthe proposed agreement, would no longer receive sales

tax proceeds from California sales unless a purchaser's call was routed to a call center outside of

California and a warehouse in Hayward, Industry, and West Sacramento filled the order.

ANALYSIS

A. BRADLEY-BURNS ACT

Sales 

allows to

purchased from

2 Different rules 

to the retail sales 

fuel.
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not close or centers as a

18, section 1802(a) the 

Code of

of sales tax, pertinent part, as follows:

§ 1802. Place of Sale and Use for Purposes of Bradley-Bums Uniform Local Sales

Use Taxes.

(a) In General.

(2) Retailers Having More Than One Place of Business.

(A) If a retailer has more than one place of business in this state but


only one place of business participates in the sale, the sale occurs

at that place of business.

(B) If a retailer has more than one place of business in this state which

participates in the sale, the sale occurs at the place of business

where the principal negotiations are carried on. If this place is

place where the order is taken, it is immaterial that the order must


be forwarded elsewhere for acceptance, approval of credit,

shipment, or billing. For the purposes of this regulation, an

activities to the out

of which he or she works . . . .

Transactions Negotiated Out-of-State Delivered the 

s

Tangible
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center

San centers and outside of San Diego.


negotiations occur through company's call centers and not its 

Currently, the City of San Diego is to local sales tax nrC)Cet;3QS 

centers.

through a

San Diego call center.

If a sales transaction is negotiated by one of Supply's out-of-state call centers, and

the merchandise is delivered to the California purchaser from one of Supply's California

distribution centers, the city that houses the distribution center from which the delivery or

shipment is made (i.e., San Diego, Hayward, the City of Industry, or West Sacramento) is

entitled to the local sales tax proceeds. Cal. Code Regs. title 18, §1 802(a).


The proposed agreement would ensure that all sales to California purchasers are made

through the City of San Diego's call center, unless the call is routed to Texas because San Diego


is unable to process the call. As a result, the cities of Hayward, City ofIndustry, and West


Sacramento would no longer receive local sales tax proceeds unless the call was routed to an out-

of-state call center and the order was filled by a distribution center Hayward, the City of

Industry, or West Sacramento. This is problematic.

California law prohibits local governmental entities from luring business away from one

another by offering financial incentives, such as local sales tax rebates, to businesses. Cal. Gov't


Code §§ 53084, 53084.5. California Government Code

3 

section 53084(a) prohibits local agencies

from furnishing any form of financial assistance to a vehicle dealer or big box retailer to relocate

from one city or county to another. HD Supply's proposed agreement does not contemplate

financial to a exchange nor would Supply

any of its distribution centers. Section 53084 is not applicable.


Similarly, section 53084.5, enacted 2009

4 

as of

Sess.) (SB 27), forbids a local agency

sales tax proceeds

V'J,.UH"U'_0to a

references are to the California Government Code unless

was introduced in response to a lawsuit the Cities the

entered into a tax

itself. SB 

"GovmTIor

June 6, available at

'.==='=:===~.~==-'-'~~='="~'  note 6, quoting Senator Loni Hancock, author o f SB 27.
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Section 53084.5 not include the penalties or a city may if it

this law. The Joint Reply Brieffiled in the Fillmore case in November 2010 provides some

guidance. 201 0 WL 4929934 (Cal. App. 2d Dist.) The BOE claimed it did not have statutory

authority to invalidate the sales tax rebate agreements or authority to award damages to the

aggrieved cities because the request was made before section 53084.5 was codified. The cities

therefore sued Fillmore.

1

Now that section 53084.5 specifically prohibits local agencies from entering into certain

types ofloeal sales tax rebate agreements, the BOE would have jurisdiction to process a written

petition from a local agency requesting review of questionable or disputed local tax allocations. 

5

C. SAN DIEGO CITY COUNCIL POLICY 900-12, BUSINESS AND INDUSTRY


INCENTIVE PROGRAM


If the proposed agreement can be amended so that section 53084.5 is not violated, the

Mayor's office will seek authority from the City Council to enter into the proposed agreement

unless the agreement is modified so that its tenns fall within the Mayor's authority, as described

in San Diego City Council Policy 900-1 2 (CP 900-12).

CP 900-1 2, entitled "Business and Industry Incentive Program," is intended to "attract

and retain major revenue, job generating, and revitalization projects throughout the City, along

and to ensure that is equitably

administered." It says that the City may "provide assistance" to projects or businesses


"promote the stability and growth of City taxes and other revenues," that are "consistent

City's current adopted Community Economic Strategy."

a.

5 The BOE will provide " n p n r i p n t  V IV H H . V U "  on whether a 

transaction L U l l l } ' ' ' ' ' ' ' ' '  with § 53084.5. These


opinions take f J 1 V A H lW L C . . l J  30-60 days to receive.
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c.

d. Crediting of sales or use taxes against

business taxes and/or development related fees, or rebating up to 25% of

sales or use taxes paid by the business, if such sales or use taxes constitute

previously uncollectable revenue to the City and the business pays its sales, or use

taxes to the State Board of Equalization properly reporting San Diego as the situs

of sale or use, consistent with the provisions of the Business Cooperation

Program (Resolution R-288034);6 and/or

e. Reducing water and sewer capacity charges by $1,000 per equivalent dwelling

unit (Resolution R-287543).

CP 900-12 (emphasis added)

The Mayor is otherwise required to seek City Council approval before offering financial

incentives that would require general fund reimbursement of fees or rebate of taxes. In seeking


City Council approval, the Mayor would submit a report that includes a costibenefit analysis of

the proposed incentive and a description of general fund obligations incurred as a result o f the

incentive agreement. The Annual Budget must include the impacts incurred by the City as a

result of the incentive agreement.

agreement proposed by HD Supply includes a sales tax rebate representing 50% of

tax over $240,000. 53084.5 is such an

agreement is contemplated, the Mayor must obtain City Council authOlization. If, however,


proposed agreement is modified so that HD Supply would receive a local sales tax rebate of

25% of previously uncollectable sales tax over $240,000, then Mayor is to

proceed City ' - . / V I l . l H ' - ' H 

a "cash rebate of halfthe amount of sales/use tax returned to the

in Business Cooperation and this resolution is cross-

Council limited the sales tax rebate to 25%.



IS H v ' ' 'U ' - 'U

additional infonnation, may request and supporting H H V L H . '  . . .  "'VH


consultant, or require the applicant to assume costs of an consultant

selected by the City." The Mayor may, for instance, require HD Supply to hire a tax consultant

or tax attorney selected by the City and paid for by Supply who would review the proposed

agreement and detennine whether options exist that would not violate section 53084.5.

MWE:als

ML-201 1 -1 1 


~GOLDSMITH,  CITY ATTORNEY

( '\

By

Mara W. E lOtt

Deputy City Attorney


1


