Office of

The City Attorney
City of San Diego
MEMORANDUM
DATE: April 16,2012
TO: Javier Mainar, Fire Chief, San Diego Fire-Rescue Department
FROM: City Attorney |

SUBJECT: Proposition 26 Review of Proposed Fire-Rescue Department User Fees for
FY 2013

INTRODUCTION

Under Council Policy 100-05, general fund departments are required to conduct comprehensive
user fee studies every three years. These fee studies ensure City departments identify and recover
all reasonable and allowable costs incurred in providing government services.

Financial Management staff has asked participating departments to obtain an opinion on the
legality of their proposed user fee adjustments and additions from the Office of the City Attorney
in light of Proposition 26. Approved by the voters in 2010, Proposition 26 amends articles XIIT A
and XIII C of the California Constitution to provide that a levy, charge, or exaction of any kind
imposed, increased, or extended by a local government is a tax unless an exception applies.
Exceptions to Proposition 26 include user fees; government service or product fees; regulatory
fees; government property entrance fees; fines and penalties imposed by a court or Jocal
government; property development impact fees; and assessments and property-related fees
governed by Proposition 218.!

Each Proposition 26 exception involves its own legal standard for determining the amount of a
legally permissible fee. Under article XIII C, section 1(e)(1)(2)(3) of the California Constitution,
which discuses some of the exceptions to Proposition 26, no fee may exceed the reasonable cost
of providing the service. However, such fees should reimburse the government entity for all
reasonable direct and indirect expenses incurred. United Business Commission v. City of

San Diego, 91 Cal. App. 3d 156, 166 (1979). As noted in United Business Commission, “...the
municipality need only apply sound judgment and consider ‘probabilities according to the best
honest viewpoint of informed officials’ in determining the amount of the fee.” 7d. This Office
has advised City staff to explain the link between the cost and the service provided and justify all
fee calculations based on a study of the costs associated with the fee for Council’s consideration

! Ror a fuller discussion of Proposition 26, see City Att’y MOL No. 11-3 (Mar. 4, 2011), “Proposition 26 and Its
Impact on City Fees and Charges.”
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and approval. Therefore, depending on the particular type of fee and individual department
activities, staff for each City department developed their proposed user fee adjustments using the
comprehensive Citywide method developed by Financial Management and Comptroller staff.

We have reviewed a detailed summary of the Fire-Rescue Department’s cost recovery
calculations as described in Exhibit A and proposed fee adjustments as described in Exhibit B.
Our Proposition 26 analysis of each fee is discussed below.

ANALYSIS
I PUBLIC ASSEMBLY PERMIT FEE

A public assembly permit allows for gatherings of fifty or more people in an area not normally
used for public assembly. The Fire-Rescue Department is allowed to issue a public assembly
permit pursuant to the California Fire Code (CFC).? The Fire-Rescue Department is allowed to
recover the costs associated with issuing the permits pursuant to chapter one of the California
Fire Code.*

A fee for a permit is a fee for a specific government benefit or privilege. Under Proposition 26,
such fees are exempted from the stringent voter approval requirements imposed by that law
provided these fees do not exceed the reasonable costs to the City of conferring the benefit or
privilege.5 Since a public assembly permit grants only the holder the privilege of staging an event
which would otherwise be prohibited by law and the holder is only charged the permitting costs,
we believe that the public assembly permitting fee is defensible as an exception to

Proposition 26.

1L FIREWORKS/PYROTECHNICS PERMIT FEE

A fireworks/pyrotechnics permit is issued by the Fire-Rescue Department after a plan check and
site inspection for activities associated with pyrotechnics or fireworks. The Fire-Rescue
Department is allowed to issue a fireworks/pyrotechnics permit pursuant to the California Fire
Code.® The Fire-Rescue Department is allowed to recover the costs associated with issuing the
permits pursuant to chapter one of the California Fire Code.”

A fee for a permit is a fee for a specific government benefit or privilege. Under Proposition 26,
such fees are exempted from the stringent voter approval requirements imposed by that law
provided these fees do not exceed the reasonable costs to the City of conferring the benefit or

2 The method was approved by Financial Management and the Comptroller and provided to the departments by
Financial Management. The number (budget item) used to apportion rates (overhead and load) against direct cost is
the responsibility of each department based on the contents and knowledge of their individual department activities.
This Office did not independently verify or recalculate the numbers provided or the validity of the methodology.

* CFC § 105.6.34.

4 CFC § 113.

> Cal. Const. art. XIII and XIIIC, § 1(e)(1).

§ CFC § 105.6.14.

TCFC § 113.
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privilege.® Since a fireworks/ pyrotechnics permit allows only the permit holder to utilize
fireworks or pyrotechnic effects that would otherwise be prohibited by law and since the fee is
based on the City’s permitting cost, we believe that the fireworks/pyrotechnics permitting fee is
defensible as an exception to Proposition 26.

III. TRADE SHOW PERMIT FEE

A permit is required for trade shows after the Fire-Rescue Department conducts a site inspection
and conducts a plan check. The Fire-Rescue Department is allowed to issue a trade show permit
pursuant to the California Fire Code.’ The Fire-Rescue Department is allowed to recover the
costs associated with issuing the permits pursuant to chapter one of the California Fire Code.'®

A fee for a permit is a fee for a specific government benefit or privilege. Under Proposition 26,
such fees are exempted from the stringent voter approval requirements imposed by that law
provided these fees do not exceed the reasonable costs to the City of conferring the benefit or
privilege.“ A trade show permit only grants the permit holder the privilege of holding an event
and the permit is based on the City’s permitting cost. Therefore, we helieve that the trade show
permitting fee is defensible as an exception to Proposition 26.

IV. TENT/CANOPY PERMIT FEE

The Fire-Rescue Department will issue a permit after a plan check and inspection of any tents or
canopies. The Fire-Rescue Department is allowed to issue a tent/canopy permit pursuant to the
California Fire Code.'? The Fire-Rescue Department is allowed to recover the costs associated
with issuing the permits pursuant to chapter one of the California Fire Code."

A fee for a permit is a fee for a specific government benefit or privilege. Under Proposition 26,
such fees are exempted from the stringent voter approval requirements imposed by that law
provided these fees do not exceed the reasonable costs to the City of conferring the benefit or
privilege.14 Since the tent/canopy permit allows only the holder the benefit of raising a
tent/canopy for an event and since the fee is based on the City’s costs of permitting, we believe
that the tent/canopy permitting fee is defensible as an exception to Proposition 26.

V. STANDBY SERVICES FEE

During certain special events or public assemblies, the Fire-Rescue Department may require the
presence of one or more Fire-Rescue Department standby personnel. The Fire-Rescue
Department is allowed to offer standby services for fire prevention personnel pursuant to the

¥ Cal. Const. art. XIII and XIIIC, § 1(e)(1).

9 CEC § 105.6.13.

0 CFC§ 113,

1 Cal. Const. art. XIII and XIIIC, § 1(e)(1).

2 CFC § 105.6.43.

B CFC § 113.

14 Cal. Const. article XIII and XIIIC, § 1(e)(1).
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San Diego Municipal Code."® The Fire-Rescue Department is allowed to recover the costs
associated with standby services pursuant to the California Constitution and state law.'®

A fee for standby services is a fee for a specific government good or service. Under
Proposition 26, such fees are exempted from the stringent voter approval requirements imposed
by that law provided the fee does not exceed the reasonable cost to the City of providing the
service or product.!” Since the standby services fee is only charged to those who request these
services and based on the City’s cost of providing the service, we believe that the standby
services fee is defensible as an exception to Proposition 26.

VI. FIRE COMPANY INSPECTION PROGRAM FEE

The Fire-Rescue Department conducts inspections of structures and buildings within the City of
San Diego to ensure compliance with the Fire Code and other safety-related regulations. The
Fire-Rescue Department is allowed to conduct the fire company inspection program pursuant to
the California Fire Code.'® The Fire-Rescue Department is allowed to recover the costs
associlagted with conducting these inspections pursuant to chapter one of the California Fire
Code.

A fee for a regulatory inspection is a fee for costs of regulating an activity. Under Proposition 26,
such fees are exempted from the stringent voter approval requirements imposed by that law
provided the charge is related to the reasonable regulatory costs of the activity.*® The fire
company inspection program fee is only charged to those who need inspections and is based on
the reasonable costs of regulation. Therefore, we believe that the fire company inspection
program fee is defensible as an exception to Proposition 26.

VII. PRE-INSPECTION FEE

The owners and operators of care facilities are required by law to arrange a pre-inspection of
their buildings in order to begin business. The Fire-Rescue Department is allowed to conduct
pre-inspections pursuant to the California Fire Code.?! The Fire-Rescue Department is allowed to
recover the costs associated with conducting these inspections pursuant to chapter one of the
California Fire Code.””

A fee for a regulatory inspection is a fee for costs of regulating an activity. Under Proposition 26,
such fees are exempted from the stringent voter approval requirements imposed by that law
provided the charge is related to the reasonable regulatory costs of the activity.” Since the pre-

15 San Diego Municipal Code § 55.0403(a).
S CRC § 113.

17 Cal. Const. art. XIII and XIIIC, § 1(e)(2).
18 See CFC chapter 1.

Y CEC § 113.

2 Cal. Const. art. XIII and XIIIC, § 1(e)(3).
2l See CEC chapter 1.

2 CFC § 113.

2 Cal. Const. art. XIII and XIIIC, § 1(e)(3).
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inspection fee is only charged to those who require this inspection and the fee is based on the
reasonable cost of regulating this activity, we believe that the pre-inspection fee is defensible as
an exception to Proposition 26.

VIII. SPECIAL SURVEY INSPECTION FEE

The owners of buildings and structures may request to meet with a Fire-Rescue Department
inspector in order to review fire-related building requirements. The Fire-Rescue Department is
allowed to conduct special survey inspections pursuant to the California Fire Code.”* The
Fire-Rescue Department is allowed to recover the costs associated with conducting these
inspections pursuant to chapter one of the California Fire Code.?

A fee for a regulatory inspection is a fee for costs of regulating an activity. Under Proposition 26,
such fees are exempted from the stringent voter approval requirements imposed by that law
provided the charge is related to the reasonable regulatory costs of the activity.*® This fee is only
charged to those requesting the special survey inspection and the fee is based on the reasonable
costs of regulation. Therefore, we believe that the special survey inspection fee is defensible as
an exception to Proposition 26.

IX. FIRE LANE INSPECTION FEE

Fire-Rescue Department engine companies conduct inspections of fire lanes every two years.
The Fire-Rescue Department is allowed to conduct fire lane inspections pursuant to the
California Fire Code.”” The Fire-Rescue Department is allowed to recover the costs associated
with conducting these inspections pursuant to chapter one of the California Fire Code.”®

A fee for a regulatory inspection is a fee for costs of regulating an activity. Under Proposition 26,
such fees are exempted from the stringent voter approval requirements imposed by that law
provided the charge is related to the reasonable regulatory costs of the activity.”’ Since the fee is
only charged to those requiring an inspection and the fee is based on the reasonable costs of
conducting the inspection, we believe that the fire lane inspection fee is defensible as an
exception to Proposition 26.

X. TECHNICAL SERVICES/HAZMAT PERMITS AND INSPECTIONS FEE

The Fire-Rescue Department also conducts inspections and issues permits related to the
installation, removal, or repair of hazardous materials systems or containers. The Fire-Rescue
Department is allowed to issue technical servicessHAZMAT permits and conduct technical

2 See CFC chapter 1.

B CEC § 113.

26 Cal, Const. art. XIII and XIIIC, § 1(e)(3).
%7 See CFC chapter 1.

8 CFC § 113.

% Cal. Const. art. XIII and XIIIC, § 1(e)(3).
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servicess HAZMAT inspections pursuant to the California Fire Code.*® The Fire-Rescue
Department is allowed to recover the costs associated with issuing these permits and conducting
these inspections pursuant to chapter one of the California Fire Code.*!

A fee for a permit is a fee for a specific government benefit or privilege, and a fee for a
regulatory inspection is a fee for costs of regulating an activity. Under Proposition 26, such fees
are exempted from the stringent voter approval requirements imposed by that law provided the
regulatory charge is related to the reasonable regulatory costs of the activity and the permit fee
does not exceed the reasonable costs to the City of conferring the benefit or privilege.** Since the
technical servicess HAZMAT permit gives only the permit holder the ability to handle these
materials and because the fee is based on the City’s costs of permitting this activity, we believe
that the technical servicessHAZMAT permit fee is defensible as an exception to Proposition 26.
We also believe the technical servicess HAZMAT inspections fee is an exception to

Proposition 26 because it is only charged to those requiring the inspection and is based on the
reasonable costs of regulating the activity.

XI. CEDMAT PERMITS AND INSPECTIONS FEE

Businesses that store or utilize combustible, explosive, or dangerous materials must have Fire-
Rescue Department issued permits and subject themselves to site inspections. The Fire-Rescue
Department is allowed to issue CEDMAT permits and conduct CEDMAT inspections pursuant
to the San Diego Municipal Code.*® The Fire-Rescue Department is allowed to recover the costs
associated with issuing these permits and conducting these inspections pursuant to the San Diego
Municipal Code.**

A fee for a permit is a fee for a specific government benefit or privilege, and a fee for a
regulatory inspection is a fee for costs of regulating an activity. Under Proposition 26, such fees
are exempted from the stringent voter approval requirements imposed by that law provided the
regulatory charge is related to the reasonable regulatory costs of the activity and the permit fee
does not exceed the reasonable costs to the City of conferring the benefit or privilege.*® Since the
CEDMAT permit fees are only charged to those requiring a permit and the fee is based on the
reasonable cost of providing that benefit, we believe that the CEDMAT permit fee is defensible
as an exception to Proposition 26. We also believe the CEDMAT inspections fee is an exception
to Proposition 26 because it is only charged to those requiring the inspection and is based on the
reasonable costs of regulating the activity.

XII. EXPLOSIVE PERMITS AND INSPECTIONS FEE

Any time explosives are used in the City, the Fire-Rescue Department must conduct a site
inspection and issue a permit to the user. The Fire-Rescue Department is allowed to issue

30 See CEC chapter 1.

3 CFC §113.

32 Cal. Const. art. XIII and XIIIC, §§ 1(e)(1), (e)(3).
3 SDMC § 55.2701.

3 SDMC § 55.2701(¢).

35 Cal. Const. art. XIII and XIIIC, §§ 1(e)(1), (€)(3).
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explosive permits and conduct explosive inspections pursuant to the California Fire Code.*® The
Fire-Rescue Department is allowed to recover the costs associated with issuing these permits and
conducting these inspections pursuant to chapter one of the California Fire Code.*’

A fee for a permit is a fee for a specific government benefit or privilege, and a fee for a
regulatory inspection is a fee for costs of regulating an activity. Under Proposition 26, such fees
are exempted from the stringent voter approval requirements imposed by that law provided the
regulatory charge is related to the reasonable regulatory costs of the activity and the permit fee
does not exceed the reasonable costs to the City of conferring the benefit or privilege.*® Since the
explosive permit fees are only charged to those requiring a permit and the fee is based on the
reasonable cost of providing that benefit, we believe that the explosives permit fee is defensible
as an exception to Proposition 26. We also believe the explosives inspections fee is an exception
to Proposition 26 because it is only charged to those requiring the inspection and is based on the
reasonable costs of regulating the activity.

XHI. KEY BOX INSTALLATION INSPECTION FEE

Gated buildings or structures may install a key box (colloquially known as a ‘“knox box”) to
allow emergency responders quick access into a gated area. The Fire-Rescue Department is
allowed to conduct key box installation inspections pursuant to the California Fire Code.*® The
Fire-Rescue Department may recover the costs associated with conducting these inspections
pursuant to chapter one of the California Fire Code.*

A fee for a regulatory inspection is a fee for costs of regulating an activity. Under Proposition 26,
such fees are exempted from the stringent voter approval requirements imposed by that law
provided the charge is related to the reasonable regulatory costs of the activity.41 Since the key
box installation inspection fee is charged only to those requiring this inspection and the fee is
based on the reasonable costs of regulating this activity, we believe that the key box installation
inspection fee is defensible as an exception to Proposition 26.

XIV. VESSELTOWING/IMPOUNDING FEE

Impounded vessels are towed to a secure dock after being impounded. Ship owners may also
request a tow from the Fire-Rescue Department during normal operating hours. The Fire-Rescue
Department is allowed to impound and tow vessels pursuant to the San Diego Municipal Code.*?
The Fire-Rescue Department may recover the costs associated with impounding and towing
these vessels pursuant to the San Diego Municipal Code.*

36 See CEC chapter 1.

TCFC § 113.

3 Cal. Const. art. XIII and XIIIC, §§ 1(e)(1), (e)(3).
% See CFC chapter 1.

© CFC § 113.

4 Cal. Const. art. XIII and XIIIC, § 1(e)(3).

2 SDMC § 63.25.3(d).

1.
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A fee for towing or impounding a vessel is a fee for a specific government good or service.
Under Proposition 26, such fees are exempted from the stringent voter approval requirements
imposed by that law provided the fee does not exceed the reasonable cost to the City of
providing the service or product Because the vessel towing/impounding fee is only charged to
the owners of the vessel and the fee is based on the City’s costs to impound or tow, we believe
that the vessel towing and impound fee is defensible as an exception to Proposition 26.

XV. VESSEL STORAGE FEE

Vessels impounded by the Fire-Rescue Department must be stored. The Fire-Rescue Department
is allowed to store vessels pursuant to the San Diego Municipal Code.*’ The Fire-Rescue
Department is allowed to recover the costs associated with storing these vessels pursuant to the
San Diego Municipal Code.*

A fee for storing a vessel is a fee for a specific government good or service. Under

Proposition 26, such fees are exempted from the stringent voter approval requirements imposed
by that law prov1ded the fee does not exceed the reasonable cost to the City of providing the
service or product.*” Since only the owner of the vessel is charged the vessel stor age fee and the
fee is based on the cost to store, we believe that the vessel storage fee is defensible as an
exception to Proposition 26.

XVI. VESSEL PUMPING AND SALVAGE FEE

If a vessel is sinking or damaged, the Fire-Rescue Department may perform vessel pumping or
salvage services during emergency operations. The Fire-Rescue Depamnent is allowed to pump
and salvage vessels pursuant to the San Diego Municipal Code.*® The Fire-Rescue Department is
allowed to recover the costs ass001ated with pumping and salvaging these vessels pursuant to the
San Diego Municipal Code.*

A fee for pumping and salvaging a vessel is a fee for a specific government good or service.
Under Proposition 26, such fees are exempted from the stringent voter approval requirements
imposed by that law provided the fee does not exceed the reasonable cost to the City of
providing the service or product.”® Since the vessel pumping and salvage fee is only charged to
those utilizing the service and the fee is based on the costs of pumping and salvage, we believe
that the vessel pumping and salvage fee is defensible as an exception to Proposition 26.

“ Cal. Const. art. XIII and XIIIC, § 1(e)(2).

* SDMC § 63.20.22(c).

‘S SDMC § 63.20.22(c).

*7 Cal. Const. art. XIII and XIIIC, § 1(e)(2).

8 See SDMC § 22.1502 for the powers currently exercised by the SDFD Fire Chief regarding lifeguard operations.
* See SDMC § 22.1502.

% Cal. Const. art. XIII and XIIIC, § 1(e)(2).
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XVII. FOAMING OF BOAT BILGES FEE

If there is a fire hazard present on a vessel, the Fire-Rescue Department may, upon request,
utilize a fire boat to foam the vessel’s bilges. The Fire-Rescue Department is allowed to foam
boat bilges pursuant to the San Diego Municipal Code.”! The Fire-Rescue Department is allowed
to 1'60(5);/er the costs associated with foaming the boat bilges pursuant to the San Diego Municipal
Code.

A fee for foaming a boat bilge is a fee for a specific government good or service. Under
Proposition 26, such fees are exempted from the stringent voter approval requirements imposed
by that law provided the fee does not exceed the reasonable cost to the City of providing the
service or product.> Since the foaming fee is only charged to those who request their bilges be
foamed and the fee is based on the City’s cost in providing this service, we believe that the
foaming of boat bilges fee is defensible as an exception to Proposition 26.

XVIII. STANDBY LIFEGUARD SERVICES FEE

During certain special events or public assemblies, the Fire-Rescue Department may require the
presence of one or more Fire-Rescue Department standby personnel. The Fire-Rescue
Department is allowed to offer standby lifeguard services for safety purposes pursuant to the

San Diego Municipal Code.>* The Fire-Rescue Department is allowed to recover the costs
associated with standby lifeguard services pursuant to the California Constitution and state law.>®

A fee for standby lifeguard services is a fee for a specific government good or service. Under
Proposition 26, such fees are exempted from the stringent voter approval requirements imposed
by that law provided the fee does not exceed the reasonable cost to the City of providing the
service or product.56 This fee is only charged to those requiring such standby services and the fee
is based on the costs of providing this service. Therefore, we believe that the standby lifeguard
fee is defensible as an exception to Proposition 26.

XIX. LIFEGUARD EVENT PERMIT FEE

The Fire-Rescue Department will issue a permit for water events that require lifeguard services.
The Fire-Rescue Department is allowed to issue a lifeguard event permit pursuant to the

San Diego Municipal Code.”” The Fire-Rescue Department is allowed to recover the costs
associated with issuing the permits pursuant to the San Diego Municipal Code.”®

51 See SDMC § 22.1502 for the powers currently exercised by the SDFD Fire Chief regarding lifeguard operations.
52 See SDMC § 22.1502.

33 Cal. Const. art. XIII and XIIIC, § 1(e)(2).

54 See SDMC § 22.1502 for the powers currently exercised by the SDFD Fire Chief regarding lifeguard operations.
% See SDMC § 22.1502

36 Cal. Const. art. XIII and XIIIC, § 1(e)(2).

STSDMC § 63.0103.

8 SDMC § 63.03.
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A fee for a permit is a fee for a specific government benefit or privilege. Under Proposition 26,
such fees are exempted from the stringent voter approval requirements imposed by that law
provided these fees do not exceed the reasonable costs to the City of conferring the benefit or
privilege.” Since the lifeguard event permit allows only the holder the benefit of holding a water
event requiring lifeguard supervision and since the fee is based on the City’s costs of permitting,
we believe that the lifeguard event permit fee is defensible as an exception to Proposition 26.

XX. FEES NOT BEING MODIFIED

Proposition 26 does not apply to fees that are not being modified as long as the authority for the
fee has not expired or been rescinded. The fee schedule currently in use by the Fire-Rescue
Department was approved by the City Council on May 12, 2009, by San Diego Resolution
R-304861, effective July 1, 2009. The authorization of these fees did not include an expiration
date, and these fees remain in place until withdrawn.

CONCLUSION

We conclude that the fees listed in the User Fee Summary are likely exempt from the definition
of “tax” contained in Proposition 26 based on the information provided.

U

JAN 1. GOLD3MITH, City Attorney

/ 4
¢ /
//
/

NJB:jdf:ccm:amt
Attachments: Exhibits A and B
cc: Mark Leonard, Director, Financial Management
MS-2012-10

% Cal. Const. art. XIII and XIIIC, § 1(e)(1).



Exhibit A
Fiscal Year 2013 Proposed User Fee Adjustments

Cost Recovery Calculations
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Exhibit B
Fiscal Year 2013 Proposed User Fee Adjustments

Department Summary
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