Office of
The City Attorney
City of San Diego

MEMORANDUM
MS 59

(619) 236-6220

DATE: April 16,2012
TO: James Barwick, Director, Real Estate Assets Department
FROM: City Attorney

SUBJECT: Proposition 26 Review of Proposed Real Estate Assets Department User Fees for
FY 2013 :

INTRODUCTION

Under Council Policy 100-05, general fund departments are required to conduct comprehensive
user fee studies every three years. These fee studies ensure City departments identify and recover
all reasonable and allowable costs incurred in providing government services.

Financial Management staff has asked participating departments to obtain an opinion on the
legality of their proposed user fee adjustments and additions from the Office of the City Attorney
in light of Proposition 26. Approved by the voters in 2010, Proposition 26 amends

articles XIII A and XIII C of the California Constitution to provide that a levy, charge, or
exaction of any kind imposed, increased, or extended by a local government is a tax unless an
exception applies. Exceptions to Proposition 26 include user fees; government service or product
fees; regulatory fees; government property entrance fees; fines and penalties imposed by a court
or local government; property development impact fees; and assessments and property-related
fees governed by Proposition 218."

! For a fuller discussion of Proposition 26, see City Att’y MOL No. 11-3 (Mar. 4, 2011), “Proposition 26 and Its
Impact on City Fees and Charges.”
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Each Proposition 26 exception involves its own legal standard for determining the amount of a
legally permissible fee. Under article XIII C, section 1(e)(1)(2)(3) of the California Constitution,
which discuses some of the exceptions to Proposition 26, no fee may exceed the reasonable cost
of providing the service. However, such fees should reimburse the government entity for all
reasonable direct and indirect expenses incurred. United Business Commission v. City of

San Diego, 91 Cal. App. 3d 156, 166 (1979). As noted in United Business Commission, «. . . the
municipality need only apply sound judgment and consider ‘probabilities according to the best
honest viewpoint of informed officials’ in determining the amount of the fee.” Id. This Office has
advised City staff to explain the link between the cost and the service provided and justify all fee
calculations based on a study of the costs associated with the fee for Council’s consideration and
approval. Therefore, depending on the particular type of fee and individual department activities,
staff for each City department developed their proposed user fee adjustments using the
comprehensive Citywide method developed by Financial Management and Comptroller staff.”

We have reviewed a detailed summary of the Real Estate Assets Department’s (READ)
Department’s cost recovery calculations as described in Exhibit A and proposed fee adjustments
as described in Exhibit B. Our Proposition 26 analysis of each fee is discussed below.

PROPOSED USER FEES ANALYSIS

Authority for the READ’s Fees

Pursuant to San Diego Resolution R-208896 (Sept. 25, 1973), “the City Manager is authorized to
establish fees to recover costs involved with property acquisition and property management
services performed by the Property Department.” The Resolution further states that the fees will
“recover City costs involved in providing easements, subordination agreements, exchanges,
sublease consent, assignment consent, abandonments, and temporary property use permit
requests.”

As shown on Exhibits A and B (collectively referred to as “READ’s User Fee Analysis”), READ
is proposing increases to its fees for the following eight City services or products:

1) Consent to Assignment of Leasehold Interest — Long Term Agreements;

2) Consent to Assignment of Leasehold Interest — Short Term or Non Revenue Agreements;
3) Consent to Sublease;

4) Easement or Rights on City Property;

5) Leases-New, Reviewed or Amended — Long Term Agreements;

6) Leases-New, Renewed or Amended — Short Term or Non Revenue Agreements;

7) Permits, Rights of Entry and other Temporary Uses; and

? The method was approved by Financial Management and the Comptroller and provided to the departments by
Financial Management. The number (budget item) used to apportion rates (overhead and load) against direct cost is
the responsibility of each department based on the contents and knowledge of their individual department activities.
This Office did not independently verify or recalculate the numbers provided or the validity of the methodology.
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8) Valuation Processing Fee.

The eight fees analyzed by READ are fees which would allow the City to recover its costs
associated with providing services of the type authorized by R-208896 (User Fees).

Application of Proposition 26 to READ’s Proposed Increases to its User Fees

Proposition 26 added a definition of “tax” to the California Constitution. That definition now
requires that “any levy, charge, or exaction of any kind” imposed, increased, or extended by
local government agencies on or after November 3, 2010, is considered a special tax unless an
exception applies.

Section 1(e)(2) of Proposition 26 excludes from the new definition of “tax”: A charge imposed
for a specific government service or product provided directly to the payor that is not provided to
those not charged, and which does not exceed the reasonable costs to the local government of
providing the service or product.

The User Fees set forth in READ’s User Fee Analysis are for specific services or products which
will be provided by READ and which will be charged only to the party requesting those same
specific services or products. Therefore, READ’s proposed User Fees are the type of “charge”
contemplated by the above-listed exception to Proposition 26.

Further, READ’s User Fee Analysis analyzes each proposed increase to its User Fees by
calculating the direct and indirect costs associated with each User Fee, and then comparing the
true cost of providing the User Fee activity to a requesting party against the proposed increased
User Fee. READ’s User Fee Analysis evidences that even with the proposed increases to the
User Fees, the City will receive less than total cost recovery (from 35% to 95% of the true total
cost to the City) for the user fee activities associated with the proposed increased User Fees.

Accordingly, as the User Fees set forth in READ’s User Fee Analysis are fees for specific
government services and/or products provided directly to the payor and are not provided to those
not charged, and the proposed increased User Fees do not exceed the reasonable cost of
providing the services and/or products associated with each of the individual user fee activities,
the proposed increased User Fees reasonably appear to fall within the section 1(e)(2) exception
to Proposition 26.

CONCLUSION

The increased User Fees proposed by READ are for services associated with rendering specific
government services or products to specific payors who request and receive those same services
or products. And, based on READ’s User Fee Analysis, the actual administrative costs associated
with providing those services or products do not exceed the reasonable cost to the
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City of providing those same services or products or READ’s proposed increased User Fees. In
fact, none of the proposed increased User Fees will constitute full cost recovery for the services
or products provided. Accordingly, this Office concludes that the proposed increased User Fees
listed in READ’s User Fee Analysis are likely exempt from the definition of “tax” under
section 1(e)(2) of Proposition 26 and, therefore, are in accordance with the California
Constitution.

LDSMITH, City Attorney

Sl 7/ (s

Debra, Bevier
Deputy Clty ttorney

By:

DJB:mm:amt

Attachments: Exhibits A and B

cc: Mark Leonard, Director, Financial Management
MS-2012-14



Exhibit A
Fiscal Year 2013 Proposed User Fee Adjustments

Cost Recovery Calculations
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Exhibit B
Fiscal Year 2013 Proposed User Fee Adjustments

Department Summary
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