Office of
The City Attorney
City of San Diego

MEMORANDUM
MS 59

(619) 236-6220

DATE: April 16,2012
TO: Robert Vacchi, Deputy Director,
Neighborhood Code Compliance Division, Development Services Department
FROM: City Attorney
SUBJECT: Proposition 26 Review of Proposed Neighborhood Code Compliance Division
User Fees for FY 2013
INTRODUCTION

Under Council Policy 100-05, general fund departments are required to conduct comprehensive
user fee studies every three years. These fee studies ensure City departments identify and recover
all reasonable and allowable costs incurred in providing government services.

Financial Management staff has asked participating departments to obtain an opinion on the
legality of their proposed user fee adjustments and additions from the Office of the City Attorney
in light of Proposition 26. Approved by the voters in 2010, Proposition 26 amends

articles XIII A and XIII C of the California Constitution to provide that a levy, charge, or
exaction of any kind imposed, increased, or extended by a local government is a tax unless an
exception applies. Exceptions to Proposition 26 include user fees; government service or product
fees; regulatory fees; government property entrance fees; fines and penalties imposed by a court
or local government; property development impact fees; and assessments and property-related
fees governed by Proposition 218.!

Each Proposition 26 exception involves its own legal standard for determining the amount of a
legally permissible fee. Under article XIII C, section 1(e)(1)(2)(3) of the California Constitution,
which discuses some of the exceptions to Proposition 26, no fee may exceed the reasonable cost
of providing the service. However, such fees should reimburse the government entity for all
reasonable direct and indirect expenses incurred. United Business Commission v. City of

! For a fuller discussion of Proposition 26, see City Att’y MOL No. 11-3 (Mar. 4, 2011), “Proposition 26 and Its
Impact on City Fees and Charges.”
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San Diego, 91 Cal. App. 3d 156, 166 (1979). As noted in United Business Commission, . . . the
municipality need only apply sound judgment and consider ‘probabilities according to the best
honest viewpoint of informed officials’ in determining the amount of the fee.” Id. This Office
has advised City staff to explain the link between the cost and the service provided and justify all
fee calculations based on a study of the costs associated with the fee for Council’s consideration
and approval. Therefore, depending on the particular type of fee and individual department
activities, staff for each City department developed their proposed user fee adjustments using the
comprehensive Citywide method developed by Financial Management and Comptroller staff >

We have reviewed a detailed summary of the Neighborhood Code Compliance Department’s
cost recovery calculations as described in Exhibit A and proposed fee adjustments as described
in Exhibit B. Our Proposition 26 analysis of each fee is discussed below.

There are four types of user fees proposed for revision by the Neighborhood Code Compliance
Division (NCCD), which are as follows:

1. Noise Permit Fee
2. Newsrack Permit Fee
3. Reinspection Fee — Zoning, Housing, and Building

4. Removal of Recorded Notice of Violation Fee — With and Without Appeal

Noise Permit Fee

San Diego Municipal Code section 59.5.0203 authorizes the issuance of a noise permit for
activities that exceed the otherwise permissible noise level within the City of San Diego. NCCD
currently only issues such permits for construction zones. Noise permits allow contractors to
exceed the permissible noise level as it relates to construction-related activities during days and
times outside of those set forth in San Diego Municipal Code section 59.5.0404.

NCCD proposes to increase the fee from $40 per permit to $167 per permit. The charge for this
permit covers the administrative cost of its issuance which is comprised of time spent by staff in
reviewing the application and processing the necessary paperwork.

% The method was approved by Financial Management and the Comptroller and provided to the departments by
Financial Management. The number (budget item) used to apportion rates (overhead and load) against direct cost is
the responsibility of each department based on the contents and knowledge of their individual department activities.
This Office did not independently verify or recalculate the numbers provided or the validity of the methodology.
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Based on the foregoing facts, the noise permit fee would not likely constitute a tax under
Proposition 26 because two exceptions would likely apply: the “user fee” exception and the
“regulatory fee” exception.

The user fee exception relates to a charge imposed for a specific benefit conferred or privilege
granted directly to the payor that is not provided to those not charged, and which does not exceed
the reasonable costs to the local government of providing the benefit or granting the privilege.
Cal. Const. art. XIII C, § 1(e)(1). This exception is hereinafter referred to as the User Fee
Exception.

The regulatory fee exception exempts charges imposed for regulatory purposes such as “costs to
a local government for issuing licenses and permits, performing investigations, inspections, and
audits . . . and the administrative enforcement and adjudication thereof.” Cal. Const. art. XIII C,
§ 1(e)(3). This exception is hereinafter referred to as the Regulatory Fee Exception.

The user fee exception applies because those who obtain a noise permit obtain a specific benefit;
they are permitted to exceed the noise decibel levels set forth in the San Diego Municipal Code
and to engage in construction-related activities on days and times not otherwise allowed pursuant
to the San Diego Municipal Code. And, the increased fee would not exceed the cost of providing
the service to the public.

Likewise, the Regulatory Fee Exception applies because a noise permit is issued as part of a
regulatory scheme involving compliance with acceptable time of day noise decibel levels within

different land use zones.

Newsrack Permit Fee

San Diego Municipal Code section 62.1002(e) requires that all newsracks located in or upon any
portion of the public right-of-way require an annual newsrack permit. The imposition of an
annual fee for such a permit is authorized by San Diego Municipal Code section 62.1014. The
fee covers the administrative cost, or a portion thereof, to issue the newsrack permit.

NCCD proposes to increase this annual fee from $15 per newsrack to $20 per newsrack. Based
on the calculations set forth in Exhibit A, the requested fee increase would result in a 43 percent
cost recovery.

Based on the foregoing facts, the newsrack permit fee would not likely constitute a tax under
Proposition 26 because two exceptions would likely apply: the User Fee Exception and the
Regulatory Fee Exception.
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The User Fee Exception applies because those who pay the fee for a newsrack permit obtain a
specific benefit that others who do not pay the fee do not receive; the fee payors are authorized to
place their newsrack on the public right-of-way, unlike those who do not pay the fee.

Furthermore, the Regulatory Fee Exception applies because it covers the cost of regulating the
placement of newsracks within the public right-of-way. The failure to obtain such a permit
before placing a newsrack in the public right-of-way constitutes a violation of the law under San
Diego Municipal Code section 62.1003.

Reinspection Fee — Zoning, Housing and Building

San Diego Municipal Code section 13.0103 authorizes the City to assess a fee for reinspections
of property to determine compliance with provisions of the San Diego Municipal Code and
applicable state codes which were listed in a Notice of Violation. Pursuant to San Diego
Municipal Code section 13.0104, such a fee shall reflect current costs.

NCCD proposes that the reinspection fee for zoning violations be increased from $98 per re-
inspection to $269 per reinspection. NCCD also proposes that the reinspection fee for housing
code violations and building code violations each be increased from $105 to $288 per
reinspection. Based on the calculations set forth in Exhibit A, the requested increases in these
fees will result in 100 percent cost recovery.

Based on the foregoing facts, the increased reinspection fees would not likely constitute a tax
under Proposition 26 because the Regulatory Fee Exception would likely apply. And since the
increased reinspection fees are meant only to cover the cost of performing investigations or
inspections, the fees would not be a tax under the Regulatory Fee Exception.

Removal of Recorded Notice of Violation Fee — With and Without‘Appeal

Whenever there is a Notice of Violation (NOV) issued by NCCD to a property owner and the
property remains in violation after the deadline established in the NOV, NCCD may record the
NOV with the San Diego County Recorder’s Office. SDMC § 12.1003(a). Before actual
recordation, NCCD must provide the property owner with a written notice of intent to record the
NOV and provide a right to appeal. SDMC § 12.1003(b).

If NCCD does not receive a timely written request to appeal, NCCD has the right to record the
NOV if the violations remain. SDMC § 12.1003(c). There is a fee charged by NCCD for
recordation of the NOV where the property owner has not requested an appeal set forth in the
Exhibit A as the “Removal of Recorded Notice of Violation Fee — No Appeal” (No Appeal
Recordation Fee).
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In the event that NCCD receives a timely written appeal, the City is required to schedule an
administrative hearing before an enforcement hearing officer to allow the property owner to state
any reasons why the NOV should not be recorded. SDMC §§ 12.1005-12.1006. If the
enforcement hearing officer affirms NCCD’s decision, NCCD may record the NOV.

SDMC § 12.1006(<c). The fee charged by NCCD for the recordation of the NOV with an appeal
hearing is set forth in the Exhibit A as “Removal of Recorded Notice of Violation Fee —
Appeal” (Appeal Recordation Fee).

Pursuant to San Diego Municipal Code section 12.1007(d), NCCD is entitled to recover the
administrative costs incurred in the “investigation, inspection, reinspection, title search, appeal
hearing, and any other processing costs associated with the violations specified on the Notice of
Violation.”

NCCD is proposing that the No Appeal Recordation Fee be decreased from $766 per NOV to
$625 and that the Appeal Recordation Fee be decreased from $976 per NOV to $967 per NOV.
Based on the calculations set forth in Exhibit A, both of the decreased fees would result in a 100
percent cost recovery.

Based on the foregoing facts, the requested fees would likely not constitute a tax under
Proposition 26 because the performance of investigations and inspections as well as
administrative enforcement and adjudication associated with such actions trigger the application
of the Regulatory Fee Exception.

CONCLUSION

This Office concludes that the fees set forth above are compliant with Proposition 26 because
they fall under one or more exceptions to Proposition 26.

JAN I. GOLDSMITH, City Attorney

Bym

Kenneth So -
Deputy City Attorney

KS:mm:amt

Attachments: Exhibits A and B

cc: Mark Leonard, Director, Financial Management
MS-2012-15



Exhibit A
Fiscal Year 2013 Proposed User Fee Adjustments

Cost Recovery Calculations
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Exhibit B
Fiscal Year 2013 Proposed User Fee Adjustments

Department Summary
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