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Amended and Restated Enforceable Obligation Payment Schedule

INTRODUCTION

The Redevelopment Agency of the City of San Diego (Agency) is scheduled to dissolve by

operation of Assembly Bill xl 26 (AB 26) on February 1, 2012. After the Agency has dissolved,

the City of San Diego will serve as the successor agency in winding down the Agency's affairs

and taking other actions in accordance with the dissolution provisions in Pmi 1.85 of AB 26

(Dissolution Provisions).l San Diego Resolution No. R-307238 (Jan. 12,2012).


On January 31, 2012, the Agency's Board of Directors will consider the adoption of the draft

Amended and Restated Enforceable Obligation Payment Schedule (Amended EOP Schedule),

which identifies all payments to be made toward "enforceable obligations" under AB 26 during

the peliod of January 1, 2012 through June 30, 2012. Cal. Health & Safety Code § 34169(g)(2).

It is anticipated that, by mid-February 2012, the City Council, acting in its capacity as the

governing board of the successor agency, also will consider the adoption of the Amended EOP

Schedule. Cal. Health & Safety Code § 34177(a)(1).

The purpose of this Memorandum is to address concerns raised during recent City Council

meetings with respect to any significant risks to the City's general fund that may mise as a result

I This Memorandum assumes, for the sake of discussion, that the Dissolution Provisions will become effective on

February 1, 2012. Prior legislative efforts to delay the dissolution deadline for redevelopment agencies (RDAs)

appear to have lost momentum, and Govemor Brown has stated to the media that he will not sign such legislation

even if it is passed. As recently explained in a report from this Office, motions are pending in two separate lawsuits

in Sacramento Superior Court, seeking an immediate injunction against implementation of AB 26 on the basis of

various legal arguments. The Superior Court is expected to issue a decision on those motions no later than January

31 , 2012. See City Att'y Report 2012-2 (Jan. 19,2012).
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of the adoption of the Amended EOP Schedule and any subsequent payments made in


accordance with that Schedule.

DISCUSSION


I. T'VO MAIN CATEGORIES OF RISK

AB 26 does not necessarily offer absolute protection to the City's general fund with respect to

actions taken by the City in its capacity as the successor agency to the Agency. The Dissolution


Provisions state: "The liability of any successor agency, acting pursuant to the powers granted

under [Part 1.85 of AB 26], shall be limited to the extent of the total sum of property tax


revenues it receives pursuant to [Pmi 1.85] and the value of the assets transferred to it as a

successor agency for a dissolved [RDA]." Cal. Health & Safety Code § 34173(e). Attomeys for

many Califomia cities have interpreted this limited liability provision as shielding a city's

general fund from additional risk or exposure if the city carries out its role as the fonner RDA's

successor agency. Given that the limited liability provision has not been interpreted by any

comis, however, it is uncertain whether the provision will fully protect a city's general fund in all

scenarios. It is possible, for example, that a comi could detennine that a city's general fund is

liable to the extent that the city, in its capacity as a successor agency, took actions contrary to the

language and intent of the Dissolution Provisions.

This Office has identified two main categories of risk to the City's general fund with respect to

items currently included in the draft Amended EOP Schedule. The first category encompasses

payments for administrative services to be fumished by the City's Redevelopment Department,

Centre City Development Corporation (CCDC), and Southeastem Economic Development

Corporation (SEDC) that may exceed, in the aggregate, the "administrative cost allowance"

provided by AB 26. The second category encompasses payments toward various fonns of debt or

debt service presently owed by the Agency to the City with respect to, among other obligations,

the Cooperation Agreement dated February 28,2011, Petco Park bond debt, Convention Center

Phase II bond debt, general startup debt, Community Development Block Grant (CDBG) loans,

and United States Depmiment of Housing and Urban Development (HUD) loans. For the reasons

discussed below, the payments for administrative services contemplated by the Amended EOP

Schedule are likely to entail a greater level ofnear-tenn lisk to the City's general fund. Thus, this

Memorandum focuses mainly on the payments for administrative services.

II. PAYMENTS FOR ADMINISTRATIVE SERVICES

The Agency has historically utilized tax increment revenue to fund the administrative services

provided by CCDe, SEDC, and the City's Redevelopment Depmiment, as well as other City

depmiments with respect to financial, legal, code enforcement, and additional services that

facilitated the Agency's redevelopment activities. The Agency has relied on separate operating

agreements with the City, CCDC, and SEDC, combined with the Agency's approved mlliual


budgets, as the contractual basis for making payments for these vmious services.
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When the Dissolution Provisions of AB 26 become effective, the ability of the City as successor

agency to continue relying upon the operating agreements may be called into question for at least

two reasons. First, subject to limited exceptions, the Dissolution Provisions will narrow the

definition of an "enforceable obligation" to exclude all agreements, contracts, and arrangements

between the City and the Agency.2 Cal. Health & Safety Code § 34171(d)(2). The State of

Califomia (State) and local entities may contend that the operating agreement between the City

and the Agency will be rendered invalid automatically as a result of this statutory provision. The

City can advance legal arguments as to why such operating agreement cannot be invalidated

retroactively by operation of AB 26. Yet, if those arguments are unsuccessful, then the City's

continued reliance on that operating agreement will expose the City's general fund to risk.

Second, the City as successor agency will be allocated an administrative cost allowance, in an

amount approved by the oversight board, to be paid from a redevelopment trust fund

administered by the San Diego County Auditor-Controller.

3 

Subject to a minimum amount of

$250,000 in any fiscal year, the administrative cost allowance equals up to 5 percent of the

property tax allocated to the successor agency for the 2011-12 fiscal year and up to 3 percent of

the property tax allocated to the successor agency to pay enforceable obligations for each fiscal

year thereafter. Cal. Health & Safety Code § 34171 (b). Depending on whether the oversight

board and the State Department of Finance (DOF) object to the inclusion of celiain enforceable

obligations in the Amended EOP Schedule and the future payment schedules covering each six-

month fiscal period, the amount of the administrative cost allowance may decrease significantly

starting in the 2012-13 fiscal year.

4 

The State and local entities may asseli that the operating

agreements are intended to provide for administrative services on the Agency's behalfand thus

that the administrative cost allowance imposes an absolute cap on the funds allocated to the City

as successor agency to pay for such administrative services. It is unceliain whether the complex

organizational structure of the Agency, with three separate operating entities, will be deemed by

the State or other entities to be reasonably necessary for the City as successor agency to


administer the winding down of the Agency's affairs. This Office has previously advised that

celiain policy considerations, including increased liability exposure and greater operational

expense, may justify the elimination ofCCDC and SEDC. City Att'y MS-2009-3 (Mar. 3,2009).

See Exhibit A attached hereto.

2 The Dissolution Provisions recognize the validity of celtain agreements between a former RDA and its counterpaIt

city, including: (i) agreements for indebtedness obligations entered into at the time of issuance of the indebtedness,

but no later than December 31, 20 I 0, and solely for the purpose of securing or repaying those indebtedness

obligations; (ii) agreements that provided loans or other staItup funds for the fom1er RDA that were entered into

within two years of the RDA's formation; and (iii) a joint exercise of powers agreement in which the former RDA is

a member of the joint powers authority. Cal. Health & Safety Code §§ 34171(d)(2), 34178(b).

3 AB 26 is unclear as to exactly which services are included within the scope of administrative costs.

4 Under normal circumstances, the Agency would have expected to receive greater than $170 million in tax

increment revenues during the 2012-13 fiscal year. To cite a hypothetical example for illustrative purposes only, if

the City as successor agency is scheduled to receive $60 million in propelty tax revenues from the County-

administered trust fund during the 2012-13 fiscal year in order to pay the Agency's existing enforceable obligations

pursuant to the Dissolution Provisions, then the City as successor agency will receive $1,800,000, constituting 3

percent of such property tax revenues, as the administrative cost allowance during the 2012-13 fiscal year.
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It is also impOliant to note that the operating agreements are only a financial encumbrance

through the balance of the current fiscal year, in conjunction with the Agency's approved annual

budget. Commencing on July 1, 2012, the ability to assert that the operating agreements are

enforceable obligations under AB 26 will be substantially weakened.

The DOF recently issued some non-binding, written guidance regarding the implementation of

AB 26, in an apparent effOli to resolve celiain gaps and ambiguities in AB 26. The DOF stated

that the administrative cost allowance of 5 percent during the current fiscal year will not

automatically compel the reduction of redevelopment staff immediately. The DOF emphasized

that the 5 percent limitation applies only to administrative staff and related expenses funded with

property tax, not to employees funded with bond proceeds, other project funds, rents, revenues,

or grants, and also not generally to employees working on specific project implementation

activities such as construction inspection or project management. Yet, the DOF "expects that

successor agencies will promptly release any employees who no longer have work to do,

consistent with the tenns of their employment contracts, and retain those employees necessary

for the wind down activities." In this situation, if the City's plimary goal is to maximize

protection of the City's general fund, the City may wish to consider implementing

interdepmimental transfers or reductions in force at the three operating entities, in compliance

with all applicable labor laws and regulations, in order to maintain redevelopment staffing at a

level that corresponds to the administrative cost allowance, together with any project-specific

management expenses allowed in the Amended EOP Schedule.

III. PA YMENTS TOWARD VARIOUS FORMS OF DEBT

As mentioned above, the Dissolution Provisions will narrow the definition of an "enforceable

obligation" to generally exclude agreements, contracts, and an'angements between the City and

the Agency. Accordingly, the State or local entities may seek to invalidate most or all of the

existing debt-related agreements between the City and the Agency, amounting to hundreds of

millions of dollars in the aggregate (not counting the Cooperation Agreement dated February 28,

2011, which created indebtedness in excess of $4.1 billion). The City can advance legal

arguments as to why the debt-related agreements cmU10t be invalidated retroactively by operation

of AB 26. Yet, if those arguments are unsuccessful, then the City will not be able to rely upon


the continued availability of redevelopment funds to pay the various fonns of debt or debt

service. This loss of redevelopment funds would be offset to some extent by the fact that the City

can expect to receive pro rata distributions under AB 26 of approximately 17 percent of (i) the

Agency's prior tax increment revenue stream, (ii) unencumbered redevelopment funds presently

held by the Agency, and (iii) liquidation proceeds from the future sales of the unencumbered

Agency's assets.

In our view, the adoption of the Amended EOP Schedule, which continues to include various

debt-related agreements between the City and the Agcncy, will not pose an immediate risk to the

City's general fund.

s

Based on conversations with City staff, it is our understanding that the next

5 Unrelated to the adoption of the Amended EOP Schedule, the City could be adversely impacted in the near tem1 by

the so-called "claw-back" provision in AB 26. Under this provision, the State Controller is authorized to order the



Honorable Mayor and City Councilmembers


January 27, 2012

Page 5

installment of payments by the Agency to the City under those debt-related agreements is not

scheduled to occur until at least June 2012 and, in most cases, the early portion of fiscal year

2012-13. In light of that timing, the City will have several months to pursue other avenues to

confinn whether the City can continue to rely upon those debt-related agreements as a future

funding source.

CONCLUSION

The adoption of the Amended EOP Schedule and any subsequent payments made in accordance

with that Schedule will entail some level of risk to the City's general fund, albeit a risk that is

very difficult to quantify at this time. Generally, the near-tenn risk will involve payments for

administrative services under the operating agreements for the balance of this fiscal year to the

extent that such payments exceed the administrative cost allowance under AB 26. The longer-

tenn, but potentially much greater risk will involve future payments to the City under certain


debt-related agreements.

JAN I. GOLDSMITH, CITY ATTORNEY


KR:nja

Attachment

By

cc: Jay M. Goldstone, Chief Operating Officer

Kevin Reisch


Deputy City Attomey


Janice L. Weinrick, Assistant Director, City Redevelopment Department

Andrea Tevlin, Independent Budget Analyst


MS-2012-2

unwinding of all asset transfers between the City and the Agency that occurred after January 1, 2011, unless the

particular assets are "contractually committed to a third party for the expenditure or encumbrance of those assets"

and "to the extent not prohibited by state and federal law." Cal. Health & Safety Code § 34167.5. To date, the State

Controller has not exercised its rights under this claw-back provision with respect to the City or the Agency.

Nonetheless, the State Controller could seek to unwind both asset transfers and cash transfers between the City and

the Agency, including any payments made by the Agency to the City under the debt-related agreements after

January 1, 2011. No court has ruled on the validity of the claw-back provision, and several legal arguments could be


advanced in opposition to any attempted enforcement of the claw-back provision.
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Redevelopment Agency and City Relationship to CCDC and SEDC

INTRODUCTION

The City Council established the Redevelopment Agency of the City of San Diego [Agency] in

1958 by Resolution No. 147378. A redevelopment agency is a public body, corporate and politic,

that exercises govemmental functions and has the powers presclibed in the Community

Redevelopment Law. Cal. Health & Safety Code § 33100. It is a creature of statute, and direct or

implied authority for its actions must be found 'INithin the Community Redevelopment Law. A

redevelopment agency is "an agency of the state for the local perfonnance of governmental or

proprietary function within limited boundaries." Kehoe v. City o f Berkeley, 67 Cal. App. 3d 666,

673 (1977). Although the City Council declared itselfthe Redevelopment Agency pursuant to

California Health and Safety Code section 33200, the City and the Agency are two entirely

separate and distinct legal entities.

In 1969, pursuant to Redevelopment Resolution No.5, the Agency made the follov,1.ng elections

and appointments: the Mayor ofthe City of San Diego was elected as Chainnan ofthe Agency;

the City Manager was appointed as the Executive Director of the Agency; and the City Attomey


was appointed as General Counsel for the Agency. The Redevelopment Agency has designated

the Mayor as the Executive Director of the Agency since the implementation of the strong mayor

foml of govemance.

Centre City Development Corporation [CCDC] was created in 1975 and Southeast Economic


Developmen t Corporation [SEDC] was created in 1980. Both are independent corporations

incorporated under and pursuant to the Califomia General Public Nonprofit Corporation La_v.




Honorable Mayor, Council President Ben Hueso


and Councilmembers


March 3, 2009

Page 2

QUESTION PRESENTED


This office has been asked to provide a review from a legal risk standpoint of the cun-ent


relationship between the City and CCDC and SEDC, the relationship between the Agency and

CCDC and SEDC, and whether there is an option for more Agency or City control of these

corporate entities.


SHORT ANSWER

The cun-ent relationship between the Agency and CCDC and SEDC does not provide adequate

protection of Agency assets. Should there be evidence of wrongdoing by CCDC or SEDC,

Agency funds \vould be used to finance both the Agency's and the corporations' legal bills. This

office leaves to the policymakers consideration of policy reasons for maintaining the two

corporate entities. However, the best \vay to protect the Agency's assets is to eliminate the


corporate entities, transfer their redevelopment functions to the Redevelopment Agency, and

institute internal controls.


The AQ:ency could establish more Agency control in the corporations through an1endments to the

agreements between the Agency and CCDC and SEDC. Additionally, the Citv may establish


more oversight of CCDC and SEDC through amendments to the Bylaws of each corporation.

However, the more control that is taken by the Agency and the City, the more risk of falling

within the "alter ego" doctrine or having the corporate entity deemed an agent of the Agency.

This office will provide future input as policy decisions are made.


A...i\'AL YSIS


1. SEDC/CCDC CORPORA.. TE GOVERJ\A,.l\fCE


A. Articles Of Incorporation And Bylaws

Both CCDC and SEDC are independent corporations fom1ed pursuant to the General Nonprofit

Corporation La\v of the State of California and are exempt fl.-om taxation pursuant to Section

501(c)(3) of the Internal Revenue Code. A corporation may be exempt from taxation pursuant to

Section 501(c)(3) ifno part of the net eamings of the corporation inures to the benefit of any

private shareholder or individual, ifno substantial patt of the activ-ities ofthe corporation


involves canying on propaganda, or otherwise attempting to influence legislation, and if the

corporation does not participate in, or intervene in, any political campaign on behalf of (or in

opposition to) any candidate for public office. 26 U.S.c. § 501 (c)(3) (2009).


Both CeDC's and SEDC's Articles oflncorporation state that the corporations 'were fom1ed to

provide "[r]edevelopment services which can, under California law, be done by contract with the

Redevelopment Agency of the City of San Diego." (CeDC luiic1es of Incorporation, A.liic1e II
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(1); SEDC Articles ofIncorporation, Anicle II (l)(b)). SEDC included the additional purpose of

providing "economic development services." (SEDC Articles ofIncorporation, A . .rticle II (1)(a).

Both corporations' Bylaws make clear that the City is the sole member o£the respective

corporations:


The City of San Diego shall be the sole member of this

Corporation and shall act through its City Council in accordance

with the City Charter, the City's Municipal Code and the

applicable state laws.

The function of the member shall be to elect the Board of Directors

and to perform other such duties as the Board of Directors may

from time to time assign or establish with the prior approval of the

member.

(CCDC Amended and Restated Bylaws, Article II, section 1; SEDC Amended and Restated

Bylaws, Acrricle II, section 1).


In addition, the City, not the Board of Directors, has the authority to adopt, amend or repeal


Bylaws:

New Bylaws may be adopted or the Bylaws may be amended or

repealed by the member.

(CCDC Amended and Restated Byla\vs, Article IX; SEDC Amended and Restated Bylaws,

Article XII).

The Bylaws for both CCDC and SEDC give the Board of Directors the power to select and

remove the officers of the corporations. The CCDC Bylaws specifically give the Board of

Directors the pov,rer to select and remove the President and Chief Operating Officer. (CCDC

Amended and Restated Bylaws, Article III, section 1; SEDC Amended and Restated Bylaws,

Article Ill, section 1).


Pursuant to both CCDC's and SEDC's Bylaws, a director may be removed by a two-thirds vote

. of the goveming body of the member. (CCDC Amended and Restated Bylaws, iuiicle III ,

section 3; SEDC Amended and Restated Bylaws, Article III, section 4).

The elected officers ofCCDC and SEDC are the Chairman of the Board and Chief Executive

Officer, Vice Chairman, Secretary, and Treasurer. The elected officers are chosen annually by


the Board of Du-ectors and they hold office until he/she resigns, is removed or otherwise

disqualified to serve, or a successor is elected and qualified. CCDC's Bylaws do not contain a

provision for the removal of an elected officer. SEDC's Bylaws provide that an elected officer

may be removed, with or without cause, by a tv,To-thirds vote of the directors at the time in office.
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(CCDC Amended and Restated ByLa\vs, Article IV, sections 1 and 2; SEDC Amended and

Restated Bylaws, Article IV, sections 1,2, and 4).

The Board of Directors of CCDC appoints the President and ChiefOperating Officer to serve on

such terms and conditions of employment as may be agreed upon by the President and the Board.

Subject to the rights, if any, of an appointed officer under any contract of appointment, the

President and Chief Operating Officer may be removed, with or without cause, by the Board of

Directors. (CCDC Amended and Restated Bylaws, Article IV, sections 1, 3 and 4).

The Board of Directors of SEDC may, at its discretion, appoint one or more additional Vice

Chairmen, one or more Assistant Secretaries, one or more assistant Treasurers, and other officers


of the Board. }\n appointed officer may be removed, ',7,11th or without cause, by the appointing

authorities subject, in each case, of the rights, if any, of any officer under contract of

employment. (SEDC . .Lunended and Restated Bylaws, Article IV, sections 1,2, and 4).

B. eeDe And SEDe Are Funded By The Agency

When CCDC and SEDC were created, the Agency supplied both with "seed" money. In addition,

the Agency provides the resources for all the corporations' day-to-day expenses. The Agency has


entered into Operating Agreements with CCDC and SEDC in which the Agency agrees to

reimburse CCDC and SEDC for all Eligible Expenses incurred in connection with staff services


to implement redevelopment functions. Eligible Expenses include, but are not limited to, salaries


for services of its officers, agents and employees together with customary employer

contributions to social security and unemployment compensation; employee benefits, including

contributions to a pension plan and payments for hospitalization insurance; office expenses and

overhead, including rent, taxes, furnishings, office supplies and equipment (all supplies and

equipment purchased are and shall remain the property of the Agency), repairs, duplicating

services, postage, telephone, liability, casualty and fidelity insurance; printing and graphics; and


general business expenses, including travel, enteliaimnent, membership dues, attendance at

meetings and conferences, subscriptions, technical books and materials, garage expenses,

transportation, including taxi fares, mileage and automobile rental. (CCDC/Agency .Amended


Operating Agreement, Sec. 3.03; SEDC/Agency Operating Agreement, Sec. 3.03).

C. Separate Corporations 'With Separate Legal Advisors

The City Attomey is General Counsel to the Redevelopment Agency. The City Attomey, along

with outside counsel hired by the Redevelopment Agency, advises and represents the Agency,

including CCDC and SEDC, in redevelopment matters.

CCDC and SEDC retaintheir own corporate counsel, funded with Agency money, because they

are independent corporations. Communications with their corporate counsel are plivileged and

confidential and are not disclosed to the Agency or the City. There have been, and there will

continue to be, situations in which a lavi'suit is filed naming both the Agency and ejther CCDC or
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SEDe. In these situations, the City Attorney defends the Agency, but outside counsel nornlally

represents CCDC or SEDC. The costs of that outside counsel is borne by the Agency.

II. THE AGENCY'S REMEDIES IN THE EVENT OF \"VRONGDOING

The CUITent relationship between the Agency and CCDC and SEDC does not provide adequate

protection of Agency assets. As stated above, the Agency funds every aspect of the operations

for both CeDC and SEDe. However, CCDC and SEDC do not provide the Agency with any

security, bonding, insurance or personal guarantees for those assets.

Should there be evidence of wrongdoing by CeDC or SEDC, the Agency's remedy would be to

file a lawsuit and seek damages, the appointment of a receiver, or other equitable remedies. The

City Attorney would represent the Agency. The corporations' defense costs, including hiring

defense lawyers, would be borne by the Agency. Should a receiver be appointed, the receiver

would also be paid by the Agency. Any judgment obtained against CCDC or SEDC would likely

be satisfied from Agency assets. Since Agency assets would be used to both initiate and defend a

lav';suit, the remedy oflitigation is not generally effective in protecting the Agency?s interest.

I I I . THE AGENCY/CITY'S OPTIONS


A. Eliminate The Corporate Entities And Transfer All Redevelopment Tasks

Performed By The Corporations To The Redevelopment Agency

This office leaves to the policymakers consideration of policy reasons for maintaining the two

corporate entities. However, the best way to protect the Agency's assets is to eliminate the

corporate entities, transfer their redevelopment nl11ctions to the Redevelopment Agency, and

institute internal controls. I f the corporations were dissolved and their nmctions brought \vithin


the Redevelopment Agency, the City Attorney's office would represent and advise all parties and

there would be no need for separate corporate counsel. This option \vould also significantly

reduce litigation costs.


B. Retain One Or More Corporate Entities And Increase Agencv Control [See

Section "C" For A Discussion On Increasing The Cih7~S Control}.

Tbe only way the A£encv can increase its control in CCDC and SEDC is to amend the Operating

Agreements with the corporations to grant that greater influence . Although an1ending the

Operating Agreements would help protect the Agency's assets, there is a risk that this step could

result in the Agency's direct liability for actions of the corporations under the theolies of "alter

ego" or "agency". The f:,r:reater the control, the more the risk .

1. Potential Alter Ego Liability

The two requirements for application of the "alter ego" doctrine are 1) that there be such a unity

of interest and O\vnership that the separate personalities of the corporation and the individual no
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longer exist and 2) that, if the acts are treated as those of the corporation alone, an inequitable

result will follow. With respect to the second requirement, it is sufficient that it appear that


recognition of the acts as those of a corporation only will produce inequitable results. Associated

Vendors, Inc. v. Oakland Meat Co., Inc., 210 Cal. App. 2d 825,837 (1962). The general rule of

the "alter ego" doctIine is:

Before a corporation's acts and obligations can be legally

recognized as those of a paliicular person, and vice versa, it must

be made to appear that the corporation is not only influenced and

governed by that person, but that there is such a unity of interest

and ovmership that the individuality, or separateness of such

person and corporation has ceased, and that the facts are such that


an adherence to the fiction of the separate existence of the

corporation would, under the particular circumstances, sanction a

fraud or promote injustice. Jd.

The courts have looked at a variety of factors to d.etelmine ifb oth the requirements exist. Some

of those factors include the following: commingling of funds alld other assets, failure to

segregate funds of the separate entities, and the unauthorized diversion of corporate funds or

assets to other than corporate uses ; the treatment by an individual of the assets oftbe C01l)Oration


as his own; the failure to maintain minutes or adequate corporate records, and the confusion of

the records of the separate entities; the identical equitable ovmership in the 1\>,70 entities; the use

of the same office or business location; the employment of the same employees andlor attorney;

the failure to adequately capitalize a corporation; the disregard oflega! fonnalities al1d the failure

to maintain arm's length relationships among related entities; the use of the corporate entity to


procure labor, services or merchandise for another person or entity. Associated Vendors, Inc.,

210 Cal. App. 2d at 838-840.

The determination of ,vhether both these requirements exist is a question of fact and is not a

question oflaw. The existence of the two requirements must be supported by substantial

evidence. ld. at 840.

I f the corporate veil is pierced, each defendant as to whom it is pierced is jointly and severally

liable for the full amount of the corporation's obligation. lJter ego liability is not apportioned

according to the ownership of interests of each defendallt. A person who is not made a defendant

or against whom alter ego liability is not established does not have to contribute to payment of

the corporate obligation. l\.·iinnesota Mining & Mam~facturil1g Co. v. Superior Court. 206 Cal.

App. 3d 1025, 1028-1029 (1988).

In the case of wrongdoing by CCDC or SEDC, the COUlis ,vould look at the facts of the particular

case to establisb ifboth prongs o f the Associated Vendors case are met to determine any liability


of the Agency under the "alter ego" theory.
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2. Potential Liability of Corporations as Agents of the Agency

The Agency could face potential liability if CCDC or SEDC is deemed an agent of the Agency.


Pursuant to the SEDCiAgency Operating Agreement, SEDC is an independent contractor and not

an agent for the Agency. (SEDC/Agency Operating Agreement, section 2.01(c)). Ho\vever,

pursuant to the CeDC/ Agency Operating Agreement:

In the performance of its duties hereunder, Corporation shall be

under the direction of Agency, and shall abide by actins taken,

directives given, and policies adopted with respect to Project by


Agency. Corporation shall report as required by Agency on all

activities for which it is responsible.

(Agency/CCDC Amended Operating Agreement, section 2.01 (c)).

An agent is anyone who undeliakes to transact some business, or manage some affair, for

another, by authOlity of and on account of the latter, and to render an account of such

representation, the autholity to act for and in the place of the principal for the purpose of

bringing him or her into legal relations with third parties. TYoolley v . Embassy Suites, Inc., 227

Cal. App. 3d 1520, 1531 (1991). An agency exists where the agent has the ability to alter the


principal's legal relationships, acts as a fiduciary, and where the principal has the right to control

the agent, whether or not it actually does so. Id .

One may be both an independent contractor and an agent. Mottola v. RL Kautz & Co., 199 Cal.

App. 3d 98, 108 (1988). \Vhether a person performing work for another is an agent or an


independent contractor depends primarily upon whether the one for ''i'hom the work is done has


the legal right to control the activities of the alleged agent. Malloy v . Fang, 37 Cal. 2d 356,370-

372 (l9~1).

A principal is liable for all acts by the agent ,,,iilin the scope of the agency. "An agent represents

-his plincipal for all purposes within the scope of his actual or ostensible authOlity, and all the

rights and liabilities which would accrue to the agent from transac60ns ,vithin such limit, if they

had been entered il1to on his own account, accrue to the principa1." Cal. Civ. Code § 2330.

Therefore, if SEDC has the ability to alter the Agency's legal relationships and act as a fiduciary


and if the Agency has the right to control SEDC, SEDC could be found to be an agent of the

Agency even though it claims it is an independent contractor. In the case of wrongdoing by

either CCDC or SEDC, the Agency could be found liabJe for that wrongdoing.

C. Retain One Or More Corporate Entities And Increase Cit\' ~s Control


The City, as the member of each corporation, is empowered to amend the Bylaws of each

corporation as long as the Bylaw amendments do not conflict vi'ith the luiicles o fIn corporation.


(CeDC Amended and Restated Bylaws, :\.liic1e IX; SEDC Amended and Restated Bylaws,
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Article XII). Accordingly, the City is empowered through Bylaw amendments to assume greater

oversight of the corporate entities. The following are some options the City may want to consider

toassume greater oversigbt. The City could amend the Bylaws of the corporations to assume

authority to : 1) select and remove the President and Chief Financial Officer and to limit the tenn

of office of these Officers to a set number of years; 2) appoint a member of the City's

administration to the Board of Directors of the corporations; 3) inspect all corporate documents

and records without advance notice; 4) order an annual perf OIDl ance audit to be paid for by the

corporations and require the results of the audit to be submitted to the City's Chief Financial

Officer. The City could also amend the Bylaws of the corporations to give the City's Chief

Financial Officer the authority to approve financial and administrative statements or materials


prior to tbose statements or materials being presented to the Agency Board .

Again, in the case of'wrongdoing by CCDC or SEDC, the COUlts would look at the facts of the

particular case to establish if both prongs of the Associated  Vendors case are met to detennine

any liability ofth e City under the "alter ego" theory.

D. The Corporations' Status As Non-Profits


Before adopting a specific policy direction, 'Vve suggest that tax counsel be consulted to confirm

that the measures taken will not jeopardize the corporations' status as non-profits. A 501 (c)(3)

corporation may lose its exemption from ta.xation ifit violates any of the restrictions listed in 26

U.S.C. § 501 (c)(3), which are listed in Section LA. of this memorandum. In addition, a 501(c)(3)

corporation may lose its tax-exempt status if it engages in any of the fol1ov,'ing prohibited

transactions:

1) lends any pmt of its income or corpus, without the receipt of

adequate security and a reasonable rate of interest to; 2) pays any

compensation, in excess of a reasonable allowance for salaries or

other compensation fOT personal seniices actualJy rendered to; 3)

makes any part of its services available on a preferential basis to;

4) makes any substantial purchase of securities or any other

property, for more than adequate consideration in money or

money's worth, from; 5) sells any substantial part of its securities

or other propelty, for less than an adequate consideration in money

or money's worth, to; or 6) engages in any other transaction which

results in a substantial diversion of its income or corpus to: the

creator of such organization (if a tlllst); a person who has made a

substantial contribution to such organization; a member of the

family . . .  of an individual who is the creator of such trust or who

has made a substantial contlibution to such organization; or a


corporation controlled by such creator or person through the

ovmership, directly or indirectly, of 50 percent or more of the total

combined voting po,ver of all classes of stock entitled to vote or 50
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percent or more of the total value of shares of all classes of stock

of the corporation. 26 U.S.c. § 503(b) (2009).

CONCLUSION

The assets of the Redevelopment Agency are not adequately protected under the cun-ent

relationship between the Agency and CCDC and SEDC. Should there be evidence of

wrongdoing by CCDC or SEDC, Agency funds would be used to finance both the Agency's and

the corporations' legal bills. This office leaves to the policymakers consideration of policy

reasons for maintaining the two corporate entities. However, the best way to protect the

Agency's assets is to eliminate the corporate entities, transfer their redevelopment functions to

the Redevelopment Agency, and institute internal controls.

Alternatively, the A2:encv could amend the Operating Agreements of both corporations in order

to grant the Agency more control in the corporations. Additionally, the City could amend the

Bylaws of both CCDC and SEDC in order to exercise more oversight in the corporations.

However, the more control that is taken by the Agency or the City, the more risk of falling within

the "alter ego" doctrine or having the corporate entity deemed an agent of the Agency.

This office 'will provide further input as policy decisions are made.
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