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INTRODUCTION

On November 8, 2016, the voters in California passed Proposition 64, known as the Adult Use of

Marijuana Act (AUMA). The AUMA legalized c

ertain non-medical marijuana ac

tivities f

or

adults age 21 and older. You have asked

 whether the City may enact an ordinance restricting

advertising of marijuana and marijuana products (collective

ly, "marijuana") in a manner similar

to the alcohol 

advertisin

g restrictio

ns in San Diego Municipa

l Code (M

unicipal Code) 

Chapter 5,

Article 8, Division 5. (Attachment A).

QUESTION PRESENTED

May the City prohibit billboards adv

ertising marijuana within a speci

fied distance 

of or clea

rly

visible from a school, playground, recreation center, child care facility or library?

SHORT ANSWER

Yes, if the ordinance restricting

 marijuana adve

rtising on billboards does not conflict with

existing state law

, and complies with established First Amendment standards.

 Municipal Code section 58.0503 prohibits advertising alcoholic beverages 

on a billboard within 500 feet of a

school, playground, re

creation center, child care center, library,

 or in a location where the billboard face and its

advertisement are clearly visible from one of these locations.
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ANALYSIS

I. PREEMPTION AND THE ADULT USE OF MARIJUANA ACT

The AUMA sets for

th restrictio

ns and regulat

ions on non-medical marijua

na adve

rtising and

marketing

. (Attachment B). S

pecific

ally, the

 AUMA prohibits ad

vertising

 marijuan

a on a

billboard or similar dev

ice "located on an Intersta

te Highway or Stat

e Highway which crosses

the border o

f any other state

;

 2 

 

advertis

ing marijuana "i

n a manner int

ended

 to en

courage

person

s under

 21 years

 to cons

ume marijuana o

r marijuana

 products;" a

nd adve

rtising marijuana

"on an adverti

sing sig

n within 1,000 feet of a day care cent

er, schoo

l provi

ding instruct

ion in

kinderg

arten or any

 grade

s 1 thro

ugh 12

, playg

round

 or youth

 center

."3 Cal. Bu

siness &

Professions 

Code (Busines

s & Professions Code) § 2

6152(d) - (g). "

Day care

 cent

er" is defined

as "any

 child day care 

facility

 other tha

n a fam

ily day care h

ome, an

d include

s in

fant cen

ters,

prescho

ols, exte

nded day care fac

ilities, an

d school

age ch

ild care ce

nters." B

usiness &

Professions Code § 2

6001(g

) (citing Cal. Health & Safety Code (H

ealth & Safety Code)

§ 1596.7

6). "Youth center" 

is defined as 

"any public or priva

te facil

ity that is p

rimarily used to

host recre

ational or 

social act

ivities for m

inors, inc

luding, bu

t not l

imited to, p

rivate youth

membership orga

nization

s or c

lubs, so

cial ser

vice te

enage 

club fa

cilities

, video

 arcades

, or

similar amusement park facilities

." Business

 & Pro

fession

s Code § 

26001(ee

) (citin

g Health

 &

Safety

 Code

 § 1

135

3.1(

e)(2

)).

A. Legal Principles of State Law Preemption

Local ordin

ances in furtherance of publi

c health, safety, m

orals and 

general welfare, 

or for

preventi

ng a public nuisanc

e are traditio

nal are

as of local po

lice power.

 

Berman v. Parke

r, 348

U.S. 26,32

 (1954); Cio of Oakland v. illiams, 1

5 Cal. 2d 5

42,549 (1940). H

owever, in light

of the exist

ing state re

gulation

s on marijuana 

advertis

ing, any local

 ordinance

 must be care

fully

exam

ined

 to av

oid a pre

emption

 chall

enge

.

Generally, a city may "make and enforce within its limits all local

, police, sa

nitary, and other

ordinan

ces and regulati

ons not in conflict with general l

aws." Cal. Const. art. X

I, § 7. A

 conflict

with genera

l laws (state

 law) exist

s if a local

 law "duplic

ates, con

tradicts

, or en

ters an

 area fu

lly

occupied

 by general 

law, either 

expressl

y or by legislati

ve implicatio

n." City

 

of Clarem

ont v.

Kruse,

 177 

Cal. A

pp. 4

th 115

3, 116

8 (20

09)

 

ng Action Apar

tment Assn., I

nc. v. C

ity of

Santa Monica, 41 Cal. 4th 1232,

1242 (2

007)). An area has b

een fully occupied by state law

when "the Legislature 

has express

ly manifested its intent 

to fully

 occupy the area or

 when it has

impliedly

 done s

o in light o

freco

gnized indici

a of intent.

" Big

 

Creek

 Lumber Co. v. 

County of

Santa

 Cruz, 3

8 Cal. 4t

h 11

39, 1

150 (

2006

).

 Assembly Bill 64 would expand the interstat

e highway and state h

ighway restrict

ions to include

 all interst

ate or

state highways. Cal. Assembly Bill 64 (20

17-2018) 

Reg. Sess. (December 12,20

16).

3 Assembly Bill 729 would expan

d this list to inc

lude a ch

urch. Cal. Assembly Bill 729 (20

17-2018)

Reg. 

Ses

s. (F

ebr

uary

 15,

 201

7).
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B. - An Ordinance Further Regulating Billboards Advertising Marijuana is

Likely Not Preempted by the AUMA

An ordinance supplementing state law restriction

s on marijuana

 advertising would likely not be

held preempted if challenge

d in court. H

owever, an ordinance providing adve

rtising rules which

are less res

trictive than state law would likely be preempted by the AUMA.

1. Duplication and Conflict Preemption

Expanding the AUMA restriction

s on marijuana advert

ising to include a gr

eater distan

ce

requirement or an

 expand

ed list of location

s would not dup

licate or c

onflict 

with the AUMA's

marijuana 

advertising

 restrictio

ns. "A local ordi

nance d

uplicates 

state law when it is

'coextensive' with state law." 

O 'Connell v. 

City of Stockton (

O 'Connell), 41 C

al.

 

4th 1061, 1067

(2007) (citi

ng Sherwin-Williams Co, v, City of Los Angeles (S

herwin-Williams), 4 Cal. 4th 893,

897-98 (1993)

). For exam

ple, dup

lication has bee

n found where a lo

cal law "purported to impose

the same criminal prohibition that general 

law imposed."

 

Gonzales

 v. City of San

 

Jose, 1

25 Cal.

App. 4th 1127, 1135 (2004) (citing In re Portnoy, 21 Cal. 2d 237, 240 (1942)).

"A local ordinance contradicts 

state law when it is inimical to o

r cannot be reconc

iled with state

law." O'Connell, 41 Cal. 4th at 1068 (em

phasis in

 original

). A conflict maybe found

 where a

local ordinance mandates something prohibited by state law, or prohibits something mandated by

state law. Browne v. Couny of Tehama, 213 Cal. App. 4th 704, 721 (2013). W

hen an ordinance

does neithe

r, it is not inimical to stat

e law. Sherwin-illiams, 4 

Cal. 4th at 902.

An ordinance 

regulating billboards adve

rtising marijuana must supple

ment state 

law restri

ctions,

rather than duplicate

 them. For example, local

 regulation

s could

 contain

 a greater

 distance

requirement or exp

and the list

 of prohibited locations.

 With restric

tions of this nature,

advertising within 1,000 feet o

f a location prohibited by the AUMA would not be mandated, an

d

nothing mandated by state law would be prohibited. Likewise, simultaneous c

ompliance with

both sets of laws would be possible under a

dditional, 

more rest

rictive regu

lations. 

Finally, 

the

AUMA imposes onl

y administrative

 licensing

 consequences 

for violation

 of the advertis

ing

restrictions. S

ee Business &

 Professions Code §§ 26030 - 26037. 

The Municipal C

ode, in

contrast, may be enforced in a variety of ways, including 

criminal, civil, and ad

ministrative

proceedings. See generally SDMC §§ 12.0201

, 12.0202, 1

2.0204, 12.

0301. Thus, neither

 the

substantiv

e provisions

 nor the enforcem

ent remedies w

ould likely be found

 duplicat

ive of or

contradictory to existing state law.

The existin

g 500-foot distance restric

tion on alcohol billboard adve

rtising in Municipal C

ode

section 58.0503 coul

d not be applie

d to marijuana billboard a

dvertising. A distance 

restriction

less than the AUMA's 1,000-fo

ot restrict

ion would likely be viewed as conflicting

 with state

4 Although likely allowable under a preemption analysis, expanded regulations

 may raise significant First

Amendment concerns due to the breadth of speech affected. See sec

tion III.B.4, i

Pa.

 As used in this memorandum, a greater distance requirement or an expanded li

st of prohibited location

s, would

constitute m

ore restrictiv

e regulation

s, while a lesse

r distance requirement, such as only 500 feet, o

r a smaller list o

f

prohibited locations

, would constitu

te less restricti

ve regulations

.



Georgette

 Gomez, Councilmember

M

arc

h 29

, 2

01

7

Page 4

law, and thus, pree

mpted. Such a restrictio

n would "perm

it conduct which state law

 forbids."

Sut

er 

v. C

i 

 

of Lafayette,

 57 Cal.

 

App. 4th 1109, 1124 (1997).

2. Field

 Pree

mption

The more complex ques

tion is whether th

e AUMA has occup

ied the field

 of marijuan

a

advertis

ing to the exclusion of local regu

lation. 

Indicia of the Legislatur

e's intent 

to fully occupy

a legal area include:

(1) the subject m

atter has b

een so full

y and com

pletely cove

red by

general law

 as to c

learly

 indicate

 that it h

as becom

e excl

usively a

matter of state c

oncern; (2) th

e subject 

matter has 

been par

tially

covered by general law couched in such terms as to indicat

e clearly

that a paramount state concern will not tolerate further or

additional local ac

tion; or (3) the sub

ject matter has been

 partially

covered b

y general la

w, and the

 subject is

 of such a natur

e that the

advers

e effect of a loca

l ordinance o

n the t

ransient

 citizen

s of the

state outweighs the possi

ble benefit to th

e locality.

Kruse, 177 Cal. App. 4th at 1169 (cit

ing American Financial Services Assn. v.

 City of

 Oakland,

34 Cal. 4th 12

39, 1252 (2005)). Unless ther

e is a "cle

ar indication of legislat

ive intent 

to

preempt, cour

ts presu

me that lo

cal regu

lation in areas o

f tradit

ional lo

cal con

cern is not

preempted by state law."

 

Conejo Wellness Center, Inc. v.

 City of Agoura Hills, 114

 Cl. App.

 4th

1534,1

553 (201

3). "Billboard

s have long been recogn

ized as a proper

 subject f

or local

regulation

." Fiacom Outdoor, In

c. v. City ofírcata, 14

0 Cal, App, 4th 230,

237 (2006

).

The AUMA does not c

ontain an express st

atement o

 f preem

ptive inte

nt regardin

g marijuana

advertis

ing. Regulatio

ns in the AUMA cover a

 variety of adver

tising-re

lated topic

s, includ

ing:

identific

ation of the licensee

, ensurin

g an adult aud

ience, ag

e verifica

tion for direct

communication, fals

e advertising, 

consistency with product

 labeling, billboard and si

gn

restriction

s, marketing to minors under 

age 21, and

 free product prom

otions. See

 Busine

ss &

Professions Code §§ 261

50 - 26155. It

 is possibl

e a court

 may view the breadth

 of these

regulatio

ns as evide

nce of intent 

to occup

y the field

 o f marijuana a

dvertising regula

tion.

However, read

 in light of the entire A

UMA, two factors 

suggest th

e drafters did not intend

 to

fully occupy the field of marijuana adver

tising. First, the AUMA advertising restrictions apply to

marijuana business

es with a state lice

nse. Id Busin

ess and Professions Code sectio

n 26200(a)



George

tte G

omez, Councilmember

March 29, 2017

Page 5

states "[n]

othing iii this division shall be interpret

ed to supersede or li

mit the authority o 

f a loca

l

jurisdiction to adopt and enforce local ordinànces to regulate businesses l

icensed under this

division. 

. . ." Additionally

, Business an

d Professions Code secti

on 26201 express

ly states:

Any standards

, requirements, and reg

ulations regard

ing health an

d

safety, environmental protect

ion, testing, 

security, food 

safety, and

worker protectio

ns established

 by the state sha

ll be the minimum

standards for all license

es under this division statew

ide. A local

jurisdiction m

ay establish ad

ditional standa

rds, requirements, and

regulations.

Thus, to the extent an

 ordinance regulates

 marijuana businesse

s licensed under state

 law, and

addresse

s the health and safety of those whom the ord

inance is m

eant to p

rotect, 

there is expr

ess

authorization for such regulation.

Marijuana billboard restrictions similar to the existing alcohol billboard ordinance would apply

more broadly than the restrictions

 in the AUMA because th

ey would apply to all marijuana

advertisin

g, not only advertisi

ng by a licensed business.

 The AUMA is silent 

on adverti

sing

restrictions for non-

licensees.

 Thus, noth

ing in the AUMA indicates a

n intent to oc

cupy the field

of all marijuana adve

rtising.

Second, the A

UMA drafters did expre

ssly indicate pre

emptive intent where they so desired. 

In

describing lawful persona

l marijuana use act

ivities, Health and Sa

fety Code se

ction 1136

2.1(a)

specifical

ly states "it s

hall be lawful under

 state and

 local law, and shal

l not be a violation of

state or 

local law

, . . ." Likewise, Health and Safety Code se

ction 11

362.2(b)(

2) decla

res "n

o

city, county, o

r city and county may completely prohibit" personal i

ndoor marijuana 

cultivation.

Finally, Business and

 Professions Code section

 26012(a), expla

ins that issu

ance o 

f statewide

licenses is "a matter of statewide concern." These e

xamples illustrate marijuana-related 

subject

matters w

here th

e AUMA clearl

y precl

udes loc

al regu

lation.

In the absence of such clear intent r

egarding advertisi

ng, and in light of the broad gr

ant of local

control in the AUMA, a court would be unlikely to find the field of marijuana a

dvertising fully

preempted by state law.

II. PREEMPTION AND THE MEDICAL CANNABIS REGULATION AND SAFETY

ACT

In 2015, the state adop

ted the Medical Cannabis Regulation and Sa

fety Act (MCRSA), desig

ned

to establish a statewide licensin

g system and regulation

s for medical marijuana businesses.

See

 ge

ner

ally

 

Business &

 Professions Code §§ 19

300- 19360.

 The MCRSA does not co

ntain

6 Assembly Bill 64 would apply the marijuana adve

rtising rest

rictions to a

ll advertisi

ng, regardles

s of whether an

entity is licensed

 under stat

e law. Cal. Assembly Bill 64 (201

7-2018) R

eg. Sess. (

December 12,2

016),

§ 8, Busi

ness & Profession Code § 2

6152.
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medical m

arijuana

 adverti

sing restrict

ions. Thus, a

 preemption challen

ge to 

a medica

l marijuan

a

billboard

 ordinance is unli

kely. Eve

n if such a challen

ge was made, the MCRSA contains an

ti-

preemption, lo

cal cont

rol prov

isions si

milar to th

e AUMA, and the City would likely

 prevail

.

See Busi

ness & Professions 

Code §§ 19

315,193

16; Health & Safety Code § 113

62.83.

III.

 

THE FIRST AMENDMENT AND COMMERCIAL SPEECH

Even if a local o

rdinance restricting

 marijuana billboard

 advertising

 is not pre

empted by state

law, regulat

ion of adver

tising also ra

ises con

stitutiona

l issue

s. The First Amendment to t

he

United Sta

tes Constituti

on declare

s that "C

ongres

s shall make no law.

.. abrid

ging th

e freedom

of speech

, or of

the press

...." U

.S. Const. am

end. I

. These 

provis

ions are ap

plicab

le to acti

ons

o f the state

s and cities 

through the Fourteenth Amendment to t

he United State

s Const

itution.

U.S. 

Const

. am

end. 

XIV, § 1

;

 

Lovell v. C

ity of Grifìn, 30

3 U.S. 44

4,450

 

(1938).

The California

 Constituti

on also protec

ts the rig

ht of every person to "freely speak . . . hi

s or he

r

sentiments on all subje

cts" and provides th

at no law may "restra

in or abr

idge liberty

 o 

f speech or

press." 

Cal. Const. art

. I, § 2. 

The Californ

ia Constitut

ion and the cas

e law construing it give

greater

 protecti

on to the expr

ession of fi-ee s

peech

 than the United

 States

 Constituti

on.

Mardi Gras 

of San Luis Obispo v. City of San Luis Obispo,

 189 P .

 

Supp. 2d 1018, 1025 (2002)

(quoting G

onzale

s v. Superior 

Court, 1

80 Cal. App. 3d

 1 116,

1122 (1

986)). 

The fre

e spee

ch

rights 

guaran

teed by the fe

deral 

and sta

te const

itution

s will be referred to colle

ctively

 as "F

irst

Amendment" righ

ts.

A. Commercial S

peech Doctrine

Speech

 advert

ising a product for

 sale, a

nd propos

ing a com

mercial t

ransact

ion, has 

been given a

basic leve

l of First Amendment prote

ction by the courts

, and restricti

ons on advertisi

ng are

typically

 analyze

d under t

he commercial sp

eech doctrine.

 

Lorillard

 Tobacco 

Co. v. R

eilly

Lorillar

), 533 U

.S. 525,

553-54

 (2001)

. Commercial sp

eech is defined as 

"speec

h pr

oposing

 a

commercial tr

ansact

ion, which occurs

 in an area traditionally

 subject

 to gov

ernment

regulation. . . ."

 

Central Hudson Gas & Electric Corp., v. Pub

lic Serv

ice Comm'n of New York

(Central H

udson), 447

 U.S. 55

7,562 (1

980) (qu

oting

 

Ohralik v. Ohio State 

Bar Assn., 436

U.S. 447

,456 (197

8)). Commercial sp

eech has als

o been describ

ed as that 

where the

"advertis

er's inter

est is a purel

y economic one.

" irginia Stat

e Bd.

 Ofharmacy v. irginia

Citizens 

Consum

er Council

, Inc.,

 425 U.S

. 748,76

2 (1976

).

Central

 Hu

dson

 

establis

hed a four-p

art test 

for analy

zing regul

ations of commercial sp

eech:

7 Assembly Bill 64 would apply

 the same advertis

ing restrictio

ns to the MCRSA. Cal. Assembly Bill

64 at § 5, Business &

 Professions Code § 193

49. In that case, 

a similar ana

lysis would likely apply.
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At the outset, we must determine whether the expression is

protec

ted by the First Amendment. For com

mercial sp

eech to c

ome

within that provis

ion, it at lea

st must concern la

wful activity and

not be misleading. Next, we ask whether the asser

ted governm

ental

interest is 

substantia

l. Ifboth inquiries yield posit

ive ans

wers, we

must determ

ine whether the regulation d

irectly advances 

the

governmental interest 

asserted, 

and whether it is not more

extensive t

han is necessa

ry to serve 

that interest

.

Central Hudson, 44

7 U.S. at 

566. The California Su

preme Court has al

so recog

nized the

commercial spee

ch doctrin

e and acc

epted

 Central Hudson as 

the controlling analysis for

commercial sp

eech regulat

ion under t

he California c

onstitut

ion. Ka

sky v. Nike, In

c., 27 C

al.

4th 939,969 (2002).

Government regula

tions of speech based on the conten

t of the spee

ch or the ide

ntity of th

e

speaker ar

e traditionally subject

 to heavier scrut

iny than content neu

tral regula

tions. 

Sorrell v.

IMS Health, In

c., 564 U.S. 55

1, 566

 

(2011). The

 same is true

 for conte

nt based regulation

 of

commercial speech

. Id In order to justify a content based

 regulation of commercial speec

h, the

government must "show at least that 

the statute

 directly advances

 a substantial

 governmental

interest

 and that measure is

 drawn to achieve that inter

est." Id at 57

2.

B. Analysis of Marijuana

 Billboard

 Advertising

 Restricti

ons

No court ha

s yet anal

yzed restricti

ons on marijuana

 billboard a

dvertis

ing. However, an ord

inance

establishing distance requirements from certain locations for billboards adver

tising marijuana

may be evaluated using the

 

Central Hudson

 aiid Sorrell 

tests.

1. Is marijuana adver

tising protected by the First Amendment?

In order to receive First Amendment protection, 

marijuana advertis

ing must concern law

ful

activity and must not be misleading. Central Hudson, 447 U.S. 

at 566. Under California law

certain marijuana related activities are now legal for adu

lts age 2

1 or older. C

al. Health & Safety

§ 11362.1. Conversely, und

er federal law

, marijuana is still a sch

eduled controll

ed substance a

nd

marijuana-relate

d activities 

are illegal. 

See generally

 21 U.S.C. §§ 841(

a), 844(

a), It is un

clear

how a court, eith

er state or fe

deral, would rule on this issue, where the sale and purchase

 of

marijuana adv

ertised on billboards is legal

 under sta

te law but illegal

 under

 federal law.

8 In 2015, the United States Sup

reme Court held that content

 based speech

 regulations, even if viewpoint neutral,

were subject to traditiona

l strict scrutiny, meaning the law must be narrowly tailored to further a compelling

government interest. Reed v. Town of Gilbert, Ariz., 576 U.S. , 135 S. Ct. 2218,2226 (

2015). Reed was not a

commercial speech case, and did not reference the Central Hudson or Sorrell 

tests for commercial spee

ch. At least

two courts have he

ld that Reed and traditional st

rict scrutiny do not apply to the com

mercial speech analysis.

Lamar Central Outdoor, LLC v. City of Los Angeles, 14

5 Cal. App. 4th

 

610, 625 (2016);

 

California Outdoor E

quity

Partners v. City ofCorona, 2015 WL 4163346 at *1

0 (C.D. Cal. July 9, 2015).
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2. The City must have a s

ubstantial go

vernment inte

rest in restrictin

g the

location ofbillboards advertising marijuana.

Iii developing a marijuana billboard ordinance, the City Council (Council) must identif

y the

interests to be advance

d by the regulation. An ordinance restricting

 marijuana billboards within a

certain distance of or viewable from places frequented by children may be based on the City's

presumed interest in preventing marijuana use by children. Such an interest has b

een upheld in

the contexts of alcohol and tobacco advertisi

ng restrictions. Lonard, 533 U.S

. at 561;

Anheuser-Busch, Inc. v. S

chmoke, 101 F.3d 325, 327 (4

th Cir. 1996). It is lik

ely a court would

find a significant governm

ent interest

 in preventing marijuana use by children, but

 any ordinance

would need to be supported by data and legislat

ive findings regard

ing the negative e

ffects of

marijuana use by children and, if available

, the impact of marijuana adve

rtising on such use.

Research from Colorado regarding youth marijuana use since legaliza

tion, for example, may help

establish the City' s substantial go

vernment interest in preventing underage marijuana use.

Additionally, the Council should carefully examine whether the interests to be served by a

proposed ordinanc

e are already adequately protected by the marijuana adver

tising restrictions in

state law, particularly given the broad definition of"youth center" and the AB 729 proposa

l to

include churches in

 the list ofprohibited locations. Any additional interests to be protected

should be clearly identified an

d explained. I

f the City's intere

sts are foun

d to be already

protected by state law, the ordinance may be open to a legal challenge on

 this prong of the

Central Hudson 

aiia

ly

sis

.

3. A marijuana billboard advertising restriction must directly advance

San Diego's substantial government interest.

To ensure that a marijuana billboard restriction directly advances the City's intere

st, the

ordinance would need to be based on facts linking visible advertisi

ng to increased marijuana use

by children. It is unclear whether such information or studies exist, given the very recent pas

sage

o f the AUMA. Similar data analyzing

 the relationship between alcohol or tobacc

o advertising

and underage usage may be helpful and may provide a reasonabl

e analogy

 to children and

marijuana adv

ertising. 

See Lorillard, 5

33 U.S. at

 555. In developing such data, the Council

should carefully consider how each proposed restriction advances a particula

r interest.

4. A marijuana billboard advertis

ing restriction

 must not be more exten

sive than

necessary to achieve the City's interest.

The fourth prong of the

 Central Hudson 

test has also been described as requiring a "reasona

ble

fit between the means and ends of the regulatory scheme," not necessaril

y the least restrictive

means of achieving the governm

ent interest. L

orillard, 533 U

.S. at 556, 561

. When the Council

adopted the alcohol billboard restrictio

ns in 2000, it g

athered eviden

ce that "m

ore than half of

the existin

g billboards a

re within one thousand 

feet of schools, pla

ygrounds

, recreation

 centers

 or

facilities, ch

ild care cente

rs, arcades...

." (San Diego Ordinance O-18

879 (November 14,
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2000)). The Council also made findings regar

ding the number ofbillboards which would still

 be

available for alcohol advertising despite the restrictions.

 Id Updated, similar information

regarding the City's existing billboards, and the impact of the restrict

ions, would be nec

essary to

support such an ordinance and to illustrate that the restrictions are not more extensive than

necessary to achieve the City's interests.

The City's alcohol billboard restrictions, containe

d in Municipal Code sections 58

.0501 -

58.0504,

 were chal

lenged in 2001. Clear

 

Channel Outdoor, I

nc., et.al.

 v. City of San Diego,

01 CV 1941 BTM (POR) (2001). Th

e parties successfully settled the lawsuit and amended the

ordinance to i

ts current 

form. See San Diego Ordinance O-19173

 (May 6, 2003)

.

However, not all billboard distance restrictio

ns have surv

ived legal challeng

e. In Lorillard, a

state regulation prohibited tobacco adver

tising on billboards and other mediums within 1,000

feet of schools and playgrounds. Lorillard, 533 U.S. a

t 534-35. The Court noted evidence in the

record showing that "the regulation

s prohibit advertising in a substantial p

ortion of the major

metropolitan areas of Massachusetts

," and conclud

ed that the "uniformly broad sweep of the

geographical limitation demonstrates a lack of tailoring."

 Id at 562-63. Recognizing that

although some restrictions on commercial speech may be justifiable, the 

Court reasoned that

tobacco use is a legal adu

lt activity, and "a speech regulation cannot unduly impinge on the

speaker's ability to propose a commercial transaction 

and the adult listener

's opportunity to

obtain information about products." Id at 565. The same analysis could be applied

 to adult

marijuana use in California in light of Proposi

tion 64.

Alcohol billboard restrictions have been challenged on similar grounds. In Eller Media Co. v.

City of Cleveland Ohio, 161 F. Supp. 2d 796 (N.D. Ohio, August 10, 2001), the court struck

down an ordinance prohibiting alcohol advertising in any public place based on the reasoning in

Lorillard,

 

finding that it was "nearly a complete ban on the communication of truthful

information about legal alcoholic products to adult consum

ers."Id at 811. In contrast, an

 alcohol

billboard ordinance challenge

d by the same plaintiff

 was upheld in Eller

 

Media Co. v. City of

Oakland, 2000

 WL 33376585 (N.D. Cal., December 7,20

00). At issue in that case 

was an

ordinance prohibiting signs advertising alcohol within "1000 feet o

f schools, city-owned youth-

recreation centers, licen

sed child-care facilitie

s, places of worship," or a particul

ar local 

field. Id.

at *1. Applying the

 Central Hudson

 

test, the court found 1,000 f

eet to be a reasonable fit for

achieving the city's interest in reducing underage drink

ing. Id at 5,9. The

 court noted that the

ordinance w

as not a co

mplete ban on alcohol advertisi

ng, but rather 

a "time, place, an

d m

anner"

restriction, leaving "plenty of fora" (i.e. place

s) for alcohol advertising.

 Id at 1,9.

 This distance requirement and the list of locations was subsequentl

y amended iii 20

03 to restrict a

lcohol

advertising on billboards only within 500 feet of a restricted location, and arcades were removed from the list of

locations. These amendments were a result of litigation challenging the ordinance. (San Diego Ordinance O-19173

(May 6,2003)).

10 In 2015, the City repealed tobacco advertising restrictions within 1,000 feet of a schoo

l, playground, 

recreation

center or facility, child care center, arcade, or

 library based on the reasoning in lhe Lorillard case. Those regulations

also contained other outdoor adver

tising rules and a zoning requirement, and were broadërthan the existing alc

ohol

billboard restrictions. See San Diego Ordinance O-20554 (August 7, 2015); 

City Att'y MOL No. 2015-6 (April 10,

2015).
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If the Council wishes to deve

lop an ordinance restricting billboards adve

rtising marijuana, it

should carefully

 tailor the ordinance to on

ly those rest

rictions which directly advance

San Diego's inter

ests not ad

equately addresse

d by state law

. The Council should als

o carefully

tailor the o

rdinance to restrict

 no more speec

h than necessary, k

eeping in mind the City'

s recent

repeal of tobacco

 advertis

ing restricti

ons.

CONCLUSION

Although local marijuana adver

tising regulation is a new and untested ar

ea of law, the Council

likely may enact an ordinance not in

 conflict with the adver

tising restrictio

ns in the AUMA.

However, it is

 also prudent to

 wait until th

e relevant 

pending bills in the state l

egislature a

re

resolved t

o determine what impact, if any, eac

h of them would have on a proposed or

dinance. A

s

currently drafted, Assembly Bills 64 and 729 would expand the sc

ope of the advertising

regulations iii the AUMA. The final conte

nt of these bills, if adopted, w

ould need to be evaluated

for any impact on the preemption and First Amendment analys

es contai

ned in this memorandum.

Additionally, an

y ordinance must be based on a developed factual reco

rd fully illustrat

ing the

City's intere

st in marijuana adve

rtising restriction

s, expla

ining how the restriction

s advance t

he

interest, an

d should restrict no more spee

ch than necessary to serve t

he interest.

MARA W. ELLIOTT, CITY ATTORNEY

u

 

-e

ichelle A. Garland

Deputy City Attorney
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San Diego Municipal Code

(5-2003)

Chapter 5: Public Safety, Morals and Welfare

Article 8: Minors

Division 5: Restricting the Advertising of Alcoholic Beverages to Youth

("Restricting the Advertising of Alcoholic Beverages to Youth"

added 11-14-2000 by O-18879 N.S.)

§58.0501

Definitions

All terms defined in this Division appear in italics.

For purposes of this Division:

Advertising

 

means printed matter that calls the public's attention to things for sale.

Alcoholic beerages

 

means any substance containing one-half of one percent or more

alcohol by volume and which is fit for consumption as a beverage either alone or

when combined with other substances.

Billboard

 

means any sign space that is permanently placed on or affixed to the

ground, the sidewalk, a pole or post, or a building, and is not appurtenant to the use of

the property, a product sold, or the sale or lease of the property on which displayed

and which does not identify the place of business as purveyor of the merchandise or

services advertised upon the sign.

 

Billboard 

also means any sign space that is

permanently placed on a vehicle that is used primarily for the purpose of displaying

outdoor advertising.

Child care center

 

means a public or licensed private child care that has a continuous

enrollment of no fewer than twenty-five (25) children and is clearly identified on the

outside of the facility as a childcare center;

City has the same meaning as in Municipal Code section 11.0210.

Director has the same meaning as in Municipal Code section 11.0210,

Library

 

means any public library operated by the Ciy and clearly identified on the

outside ofthe facility as a library.

Person has the same meaning as in Municipal Code section 11.0210.

Playground

 

means any outdoor premises or grounds owned or operated by the City

that contains any play or athletic equipment used or intended to be used by minors.

Ch. Art, Dì.
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San Diego Municipal Code

(5-2003)

Chapter 5: Public Safety, Morals and Welfare

Recreation center or facility

 

means any recreation center or facility owned or

operated by the Ciy, and clearly identified on the outside of the facility as a Ci

recreation center or facility.

School

 

means any public or licensed private elementary or secondary school, that is

clearly identified on the outside of the facility as a school, attendance at which

satisfies the compulsory education laws ofthe State of California.

("Definitions" amended 5-6-2003 by O-19173 N,S.)

§58.0502

 

Measure of Distance

The distance between any

 

bilboard and any school, playground, recreation center or

facility, child care center, or library

 

shall be measured in a straight line, without

regard to intervening structures, from the

 

billboard to the

 

closest property line of the

school, playground, recreation center or facility, child care center, or library.

(Amended 5-6-2003 by O-19173 N.S.)

§58.0503

 

Advertising 

Restrictions

It is unlawful for any

 

person,

 

business, or retailer to place or maintain, or cause to be

placed or maintained, any

 

advertising of alcoholic beverages on a billboard

 

th

at

 is

within 500 feet of a

 

school, playground, recreation center or facility, child care

center, or library or

 that is more than 500 feet and the billboard face and its

advertisement are clearly visible from a

 

school, playground, recreation center or

faciity, child

 

care center, or library.

 

This section does not apply to any

noncommercial message.

(Amended 5-6-2003 by O-19173 N.S,)

§58.0504

 Enforcement

Violations of this Division shall be prosecuted as infractions for the first offense, and

may be prosecuted as misdemeanors for subsequent offenses, subject to the fines and

custody provided in Municipal Code Section 12,0201. Any

 

Director

 

may also seek

injunctive relief and civil penalties pursuant to Municipal Code Section 12.0202 or

pursue any administrative remedy as provided in Chapter 1 of this Code.

(Amended 5-6-2003 by O-19173 N.S.)

C
A
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BUSINESS AND PROFESSIONS CODE - BPC

DIVISION 10. MARIJUANA [26000 = 26211] (

 

Division 10 ad

ded November 8, 201

6, by

initiative Proposition 64, Sec. 6.1. )

CHAPTER 15. Advertising and Marketing Restrictions [26150 - 26155] ( Chapter 15

added November 8, 2016,

 by initiative Proposition 64, Se

c. 6.1. )

26150. For purposes of this chapter:

(a) "Advertise" means the publ

ication or dissemination of an advertisement.

(b) "Advertisement" includes any written or verbal statement, illustration, or

depiction which is calculated to induce sales of marijuana or marijuana products,

including any written, printed, graphic, or other material, billboard, sign, or other

outdoor display, public transit card, other periodical literature, publication, or in a

radio or television broadcast, or in any othe

r media; except that su

ch term shall

not include:

(1) Any label affixed to any marijuana or marijuana products

, or any individual

covering, carton, or other wrapper of such container that constitutes a part of the

labeling under provisions of this division.

(2) Any editorial or other reading material (e.g., news release) in any periodical or

publication or newspaper for the publication of which no money or valuable

consideration is paid or promised, directly or indirectly, by any li

censee, and which

is not written by or at the direction of the licensee.

(c) "Advertising sign" is any sign, poster, d

isplay, billboard, or any other stationary

or permanently affixed advertisement promoting the sale of marijuana or

marijuana products w

hich are not cultivated, manufactured, distributed, or sold on

the same lot.

(d) "Health-related statement" means any statement related to health, and

includes statements of a curative o

r therapeutic n

ature that, expressly or by

implication, suggest a relationship between the consumption of marijuana or

marijuana products and he

alth benefits, or effects on health.

(e) "Market" or "Marketing" means any act or process of promoting or selling

marijuana or marijuana products, including, but not limited to, sponsorship of

http://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=BPC&division=... 2/2,8/2017



Codes Display Text

 

Page 2 of 3

sportin

g eve

nts, p

oint-of-sale adv

ertising, an

d deve

lopm

ent of prod

ucts sp

ecifica

lly

designed 

to appe

al to ce

rtain dem

ographics.

(Added N

ovember 8, 2

016, by initiative P

roposition 64, Se

c. 6.1.)

26151.

 

(a) All advert

isements an

d marketin

g shal

l accurately an

d legibly ide

ntify

the licen

see respo

nsible for its conten

t.

(b) Any adv

ertising or marketin

g place

d in bro

adcast

, cable, ra

dio, pri

nt an

d dig

ital

communication

s shall 

only be d

isplaye

d where at le

ast 71

.6 per

cent of the

audience 

is reas

onably exp

ected t

o be 21 ye

ars of age 

or older, a

s det

erm

ined by

reliable, up-t

o-date 

audience 

composition data.

(c) Any adve

rtising or marketin

g involving direct, individualized co

mmunication or

dialogue c

ontrolle

d by th

e license

e shall 

utilize a

 method of age

 affirmatio

n to

verify t

hat the

 recipient is 21 years of age or older prio

r to en

gaging in su

ch

communication or dialogue 

controlled by t

he licen

see. For purp

oses of this secti

on,

such method o

f age affirmation may inclu

de use

r confirmation, 

birth date

disclosu

re, or other similar registratio

n method.

(d) All adve

rtising s

hall be 

truthful an

d approp

riately subs

tantiat

ed.

(Added N

ovember 8, 2

016, by initiative P

roposition 64, Se

c. 6.1.)

26152.

 

No lic

ense

e sh

all:

(a) Adve

rtise or market 

in a manner that

 is false or untr

ue in a

ny material

particular, or that, 

irrespe

ctive of falsity, directly, 

or by 

ambiguity, om

ission, o

r

inferenc

e, or by th

e addition of irrelevant

, scienti

fic or technical 

matter, t

ends to

create 

a misleading impression;

(b) Publis

h or disseminate adv

ertising o

r marketin

g containing an

y statem

ent

concer

ning a b

rand o

r produ

ct that 

is incon

sistent

 with any 

statem

ent o

n the

labeling thereof;

(c) Publ

ish or dissem

inate a

dvertis

ing or marketi

ng con

taining any 

statem

ent,

design, device, or repres

entati

on which ten

ds to c

reate th

e impress

ion that th

e

marijuana o

riginated 

in a part

icular place or region, u

nless the 

label of the

adverti

sed pro

duct bea

rs an appe

llation of origin, and s

uch ap

pellation of origin

appear

s in the

 advertisem

ent;

(d) Adve

rtise o

r market o

n a billboar

d or similar adver

tising d

evice locate

d on an

Interst

ate Highway or State 

Highway which c

rosses th

e border of any 

other state;

(e) Adver

tise or market m

arijuana 

or marijuana p

roducts

 in a m

anner inten

ded to

encou

rage p

ersons

 unde

r the a

ge of 21 year

s to co

nsum

e marijuan

a or mar

ijuana

products;

(f) Publ

ish or disseminate adv

ertising 

or marketing 

containing sym

bols, lan

guage,

music, ges

tures, c

artoon char

acters or othe

r conte

nt elements kn

own to app

eal

primarily to

 perso

ns below the 

legal age

 of cons

umption; or

(g) Adve

rtise o

r market m

arijuana 

or marijuana 

produ

cts on an adver

tising sign

http://leginfo.legislature.c
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within 1,000 feet of a day ca

re center, sc

hool providing instruction in kindergarte

n

or any grades 1 through 12, playground, or youth center.

(Added Nove

mber 8, 2016, b

y initiative Pro

position 64, Sec. 6.1

.)

26153.

 

No licensee sha

ll give away any amount of marijuana or marijuana

products, 

or any marijuana a

ccessories, as 

part of a business 

promotion or other

commercial activity.

(Added N

ovember 8, 2

016, by initiative P

roposition 64, Se

c, 6.1.)

26154.

 

No licensee s

hall publish 

or disseminate advertising or marketin

g containing

any health-related statem

ent that is untrue i

n any par

ticular manner or tends

 to

create a m

isleading impression as to the 

effects on health of marijuana

consumption.

(Added November 8, 2016, by

 initiative Propost

ion 64, Sec. 6.1

.)

26155. (a) The provisions of subdivision (g) of Section 26152 shal

l not apply to

 the

placement of advertising signs inside a licens

ed premises and w

hich are no

t visible

by normal unaided vision from a public p

lace, provided that s

uch advertising signs

do not advertise marijuana or marijuana prod

ucts in a

 manner inten

ded to

encourage pers

ons under the ag

e of 21 years t

o consum

e marijuana or marijuana

products.

(b) This chapter does not ap

ply to any no

ncommercial speech.

(Added November 8, 2016,

 by initiative Pro

position 64, Sec. 6.1

.)
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