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SUBJECT: Leasing of the North Chapel and the NTC Foundation

INTRODUCTION

You asked various questions regarding the leasing of the North Chapel located in the Naval


Training Center (NTC) Historic District, the historic protections for the property, and permissible


uses of the property.

1 

You also asked questions concerning the NTC Foundation and the


effective date of Measure J. Measure J, which City voters passed in November 2018, amended

San Diego City Charter (Charter) section 225 concerning the disclosure of certain information by

entities doing business with the City. This Office's responses are below:


QUESTIONS PRESENTED AND RESPONSES

1. Does the City of San Diego have the authority to compel the McMillin

Company to keep the North Chapel open to the public and to the two current

congregations who hold services there beyond December 31, 2018?

No. The ground lease for the North Chapel property

2 

does not require the tenant

3 

to keep

the property open for any particular purpose, and the tenant may close the property to all uses. I f

the tenant continues to use the property, the ground lease limits use of the property to "retail,

restaurant, office, commercial, recreational, arts and cultural, light industrial, special educational

and other uses permitted by and consistent with the Naval Training Center Precise Plan and

1 

At this time, this Office is not aware of any applications that have been submitted to tbe City of San Diego (City)

for development impacting the North Chapel.

2 

The City owns the fee estate to the North Chapel property, as successor to the fonner Redevelopment Agency of

the City of San Diego (Former RDA), subject to a 66-year ground lease entered into by the Former RDA that

commenced August 1, 2004, and ends December 31, 2070.

3 

McMillin-NTC, LLC, a Delaware limited liability company (McMillin), was the previous grotmd lease tenant, but

recently assigned its interest in the ground lease to Seligman Liberty Station, LLC, Seligman Liberty Station I LLC,

Seligman Liberty Station II LLC, Seligman Liberty Station III LLC, Seligman Liberty Station IV LLC and Seligman

Liberty Station V LLC, as tenants-in-common (an ownership structure where each entity holds a specified undivided

interest in the leasehold estate), as permitted under the assigmnent provision of its ground lease with the City

(Section 2.14.a.). The City consented to this assignment on November 15, 2018. The City was required to provide


reasonable consent considering the proposed assignee's financial capability, relevant experience, and reputation, all

of which were evaluated by City staffprior to the City consenting to the assigmnent. (Section 2.14.a.)
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Local Coastal Program as certified by the California Coastal Commission on September 11,

2001, as same may be amended in the future, and other additional uses as may be reasonably

related thereto, and for no other purposes."

Also, no law or regulation authorizes or permits the City to require the tenant to keep the

North Chapel open to the public or the two current congregations that hold services there. In

addition, well-established constitutional principles regarding the separation of church and state


prohibit the City from requiring religious use of the property. 

4

2. Do the Guidelines for the Treatment of Historic Properties of the Naval

Training Center, San Diego serve as a binding document on how the North Chapel can be

utilized, developed, and/or altered?


Yes. Compliance with the Naval Training Center San Diego Guidelines for the Treatment

of Historic Properties (NTC Guidelines) is a condition of the permits issued for the

redevelopment of the NTC and is a mitigation measure to reduce impacts due to the

redevelopment. The NTC Guidelines were created during the Master Planned Development


Process for the redevelopment of the NTC. The Master Planned Development Permit and Coastal

Development Permit (MPDP/CDP Permit No. 99-1076), issued in 2000 for the redevelopment of

NTC, requires that "[a]ll currently proposed and future work within the NTC Historic District,

shall be consistent with the Naval Training Center San Diego Guidelines for the Treatment o f

Historic Properties and the U.S. Secretary o f the Interior's Standards and Criteria for the

Treatment of  Historic Properties ." See Permit Condition No. 26. In addition, findings for

approval of MPDP/CDP Permit No. 99-1076 reference compliance with the NTC Guidelines.

Lastly, the adopted Mitigated Negative Declaration (MND) and Mitigation, Monitoring,

and Reporting Program (MMRP) associated with the redevelopment include a Historical

Resource mitigation measure that requires the developer to provide evidence to the satisfaction


of the City Manager that the preservation, rehabilitation, restoration, reconstruction, or new


construction is consistent with the NTC Guidelines before issuing a building or grading permit

affecting a historic building or landscape elements. Since North Chapel is a designated historical

resource in the NTC Historic District, any proposed development on the North Chapel must be

consistent with the NTC Guidelines.

4 

See Cal. Const., art. XVI, § 5; Cal. Const., art. I, § 4; and U.S. Const. amends. I, XVI. See also Barnes-Wallace  v.

City o f San Diego, 704 F.3d 1067 (9th Cir. 2012); Davies v. Los Angeles County Board of  Supervisors, 177 F. Supp.

3d 1194 (C.D. Cal. 2016).
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3. Does the North Chapel being listed on the National Register of Historic


Places under the Naval Training Station protect the North Chapel's interior features


(including but not limited to the pews, pulpit, organ grill, etc.) from being removed or

altered?


Yes, unless a deviation is approved through issuance of a Site Development Permit

(SDP). The North Chapel is listed on the National Register and the City's Register (HRB Site

#425). Since it is listed on the National Register, it is automatically listed on the California

Register. According to the National Register Bulletin on How to Apply the National Register

Criteria for Evaluation, "[b ]uildings eligible for the National Register must include all of their

basic structural elements." While interiors are not eligible independent of the rest of the building,

"the whole building must be considered, and its significant features must be identified."

As to the interiors of the North Chapel, the National Register Nomination for the NTC

Historic District states the following:

It should be noted that the North chapel is probably the least altered of any of the

buildings in the proposed historic district. All the wood furniture, including the

pews, pulpit, choir screen altars, organ grill, and balcony railing, were designed

with the church building, as were the stained glass windows, the brick paving at


the entry and decorative tile floors inside the entry. The building has provided a

significant community function and is a notable visual landmark. Moreover, the

style, craftsmanship and details of the building are noteworthy and warrant


architectural merit.

Accordingly, the wood furniture, including the pews, pulpit, choir screen altars, organ grill, and

balcony railing, would most likely be considered part of the historic designation.


All proposed development that may impact a designated historical resource in the NTC


Historic District is required, under the MPDP/CDP Pennit No. 99-1076, the MND, and MMRP,

to be consistent with the NTC Guidelines and the U.S. Secretary of the Interior's Standards and

Criteria for the Treatment of Historic Properties (Secretary of Interior's Standards). In addition,


the San Diego Municipal Code requires compliance with the Secretary ofinterior's Standards,

unless a deviation is approved through issuance of a SDP.

I f  development is proposed that is inconsistent with the NTC Guidelines and the

Secretary of Interior's Standards, an amendment to MPDP/CDP Permit No. 99-1076 may be

required along with the approval of an SDP. The MPDP/CDP Permit No. 99-1076 amendment

and SDP are Process Four decisions made by the Planning Commission and may be appealed to


the City Council.
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4. Can McMillin (or another leasing agent) modify the North Chapel to be nsed

as a restaurant or retail space?


The developer may modify the North Chapel ifthe development is consistent with the


NTC Guidelines and Secretary oflnterior' s Standards, including historic protection of the

interior. I f  the proposed development is not consistent with the NTC Guidelines and Secretary of

Interior's Standards, the development would most likely require an amendment to MPDP/CDP

Permit No. 99-1076 and approval of an SDP. In addition, enviromnental analysis would need to

occur under the California Environmental Quality Act.


5. Is the NTC Foundation subject to the Brown Act and the California Public


Records Act thus requiring the Foundation to post its agendas and minutes, and allowing


its tenants and the public to attend their Board meetings?


This Office will provide guidance on this issue under separate cover.

6. What specific monitoring has been done to ensure that NTC is complying


with the agreement signed with the City of San Diego?


This agreement is administered by the Economic Development Department Questions

about compliance can be addressed to that department.


7. How many limited partnerships and LLCs are taking advantage of the

historic tax credit program administered by the U.S. National Park Service at Liberty

Station?


The historic tax credit program is administered by the National Park Service of the U.S.

Department of Interior and the Internal Revenue Service of the U.S. Department of Treasury, in

partnership with the state historic preservation offices located in each state. Questions about tax


credits can be addressed to those agencies.

8. Once Measure J has been chaptered by the California Secretary of State,

what are the disclosed names and identities of all natural persons of the limited

partnerships and LLCs?


Measure J was passed by City voters in November 2018 to clarify the types of contracts

for which disclosure is required under Charter section 225 and the threshold ownership interest


for disclosure, among other things. Measure J is not retroactive and only applies to contracts and

transactions entered into, amended, or assigned after the date it is chaptered. 

5

5 

Measure J was chaptered by the Secretary of State on December 24, 2018. Measure J clarified that everyone


entering into certain contracts with the City must "first disclose to the City the names and identities o f all natural

persons who will receive more than I 0% of the contracted amount or who own more than I 0% of the entity

contracting with the City."
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The Seligman entity assigmnents fall under the version of Charter section 225 in effect on

November 15, 2018, and its implementing ordinance.

6 

Thus, the Seligman entities were required

to provide the City with the name, identity, and precise nature of the interests of all "persons," as

defined in the applicable version of Charter section 225, who were directly or indirectly involved


in the assigmnents. 

7

We assmne this question refers to the Seligman entities that were assigned certain Liberty

Station leasehold interests on November 15, 2018, by certain McMillin-controlled entities.

Economic Development staffadministers these leases and can provide specific information


regarding the names and identities of persons disclosed to the City relating to these assignments.


9. With their oversight of public property, is McMillin subject to public records


requests?


No. McMillin, as a ground lease tenant of the City, does not oversee public property. The

relationship between the City and each of its private Liberty Station tenants is defined by the

terms of ground leases entered into between the Former RDA and McMillin, 

8 

to which the City


succeeded as landlord, following dissolution of the Former RDA. The private Liberty Station

tenants are not acting as agents of the City or performing any govermnental functions.

Only records related "to the conduct of the public's business" and "prepared, owned,

used or retained by" a local agency are subject to disclosure under the California Public Records

Act.

9 

To the extent that the City retains any written infonnation provided by its private tenants


and the information relates to the conduct of the public's business, that information may be

disclosable in response to a request to the City for disclosure under the California Public Records

Act (CPRA), subject to applicable statutory exemptions from disclosure.

10 

Accordingly, the lease


docmnents between the City and its Liberty Station tenants would be public records subject to


disclosure because such documents were prepared, used by, and retained by the City. The City's

private Liberty Station tenants, however, remain private entities. This Office is not aware of any

factual circmnstances that would require the City's private tenants to divulge private entity


records to requestors under the CPRA in response to a request for disclosure sent directly to the

tenant.

6 

San Diego Municipal Code (SDMC) § 21.0103.

7 

San Diego Charter§ 225; SDMC § 21.0103(c).


8 

McMillin was the original tenant under all of the Liberty Station ground leases with the Former RDA and later


assigned its interests in certain ground leases to other private parties.


9 

Regents  o f the University o f California v. Superior Court, 222 Cal. App. 4th 383, 399 (2013).

10 

Cal. Gov'! Code§§ 6250-6276.48.
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CONCLUSION

In sum, the North Chapel is a historic property. Any proposed development at North Chapel

must be consistent with the NTC Guidelines and Secretary of Interior's Standards. An

amendment to MPDP/CDP Permit No. 99-1076 and approval of an SDP would most likely be

required, if development is proposed that is inconsistent with the NTC Guidelines and the

Secretary oflnterior's Standards, including historic protection o f the interior. The MPDP/CDP


Permit No. 99-1076 amendment and SDP are Process Four decisions made by the Planning

Commission, which may be appealed to the City Council.
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Q.ROUNP LEASE


This GROUND LEASE (the "Lease") i s  date d as of August 1 , 2004,

between th e REDEVELOPMENT AGENCY OF THE CITY OF SAN DIEGO


("Landlord") and McMILLIN-NTC, LLC, a Delaware l im i te d l i a b i l i t y

company ("Tenant") , who agree as follows:

ARTICLE 1 FUNDAMENTAL INFORMATION


1 .1 Handlord: THE REDEVELOPMENT AGENCY OF THE CITY OF SAN


DIEGO, a pub lic body, corporate  and p o l i t i c .

1 .2  Tenant: McMILLIN-NTC, LLC, a Delaware l im i te d l i a b i l i t y

company.

1 .3  Commencement Date: The Commencement Date s h a l l be th e

date s e t fo rth in  the in troduc to ry paragra ph, above.


1 .  4 Ihe Premises: The · prop.erty le a sed hereunder (the

''Property") i s  th a t re a l property described as the "Lease Parcel"

in the Legal D escrip tion attached here to as Exh ib it "A" and

in corporate d here in by th i s  refe rence .

1 .5 1'fil;:m: The Lease term (the "Term") sh a l l commence on the


Commencement Date, and s h a l l continue fo r six ty--s ix (66) Lease


Years th e re a fte r (as defin ed below) , o r on the date re s u l t in g  from

an e a r l i e r  term ination as h e re in a fte r s e t fo r th . For purp oses o f

th i s  Lease, a "Lease Year" sh a l l mean th e p a r t i a l  calendar year

commencing th e fi r s t  day of th e month followin g th e Commencement


Date, and each fu l l cale ndar year th e re a fte r ,  inc lud ing th e fu l l

ca lendar year in which the 66th anniversary of th e Commencement


Date occurs.

1 . 6 Land lo rd 's address fo r no t ic e s : 600 "B" S t re e t ,  S u i te

400, San Diego, C alifo rn ia 92101, A tten tion : NTC P ro jec t Manager.


1 .7  T enan t 's  address fo r no t ic e s : 

2727 Hoover Avenue,


National C ity, C a l ifo rn ia 91950.


1 .8 T enan t 's  re n t : As described in Sec tions 2 .5 and 2 . 6 . ,

below.
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1 .9 The sp e c ifie d use of th e Propert~: For th e Term o f th i s

Lease, th e Property  may only be used fo r p lazas , courtyards ,

promenades, park in g areas (s truc tu red o r su rfac e ) , open areas ,

a c t iv e p ed e s tr ian areas , sidewalks, pathways, walkways and

driveways and o th e r pedes tr ian and veh icu la r c i rc u la t io n  elements


and re la te d  o r in c id e n ta l commercial use s th e reo f, a l l  co n s is ten t

w ith th e NTC P rec ise Plan and Local Coastal Program as c e r t i fi e d  by

th e C a l ifo rn ia Coasta l Commission on September 11, 2001, as may be

amended in  th e fu tu re , and o th e r add it io na l uses as may be

re asonably  re la te d  th e re to , and fo r no o ther purp oses.


1 .10 Relation to  th e DRA· Reference i s  hereby made to  th a t

c e r ta in D ispo s i t ion and Development Agreement date d June 26, 2000,


as amended by th a t c e r ta in  F i r s t Implementation Agreement da ted as

of May 9, 2002, th a t c e r ta in  Second Implementation Agreement date d

as of May 21, 2002 and th a t c e r ta in  Third Implementation Agreement


date d as o f Ju ly 15, 2003 (co l le c t iv e ly , th e 

11

DDA

11


) ,  by and between


Landlord ("Agency" there in ) and Tenant ("Master Developer"


there in ) . I t  i s  contemplated th a t upon th e s a t i s fa c t i o n  o f Phase


Four Conditions Preceden t (as defined in th e DDA), Tenant w i l l

ass ign T enant's r ig h t s and ob l ig a t io n s under th e DDA as to  th e

Pro perty , and w i l l suble ase th e Property  o r assign i t s  r i g h t s  under


t h i s  Lease, to an assig nee ("Assignee"), in accordance w ith and

sub jec t to th e terms and conditions o f th e ODA. Until Tenant or

such Assignee i s  e n t i t l e d  to th e execution and reco rda tio n o f th e

Agency C e r t i fi c a t e  of Completion fo r th e Pro perty as prov id ed in

Section 6.15 of th e DDA, a defau l t under the DDA by Tenant sh a l l

c o n s t i tu te  a bre ach of th e terms o f th i s  Lease, as s p e c i fi c a l l y

pro vid ed in Sec tion 2.24 below; pro vid ed , however, th a t followin g

the s a t i s fa c t i o n  o f a l l  Phase Four Conditions Precedent re l a te d  to

the Pro perty, the d e fau l t under th e DDA must s p e c i fi c a l l y  r e l a t e  t o

th e Pro perty. l t  i s  the in ten t io n of th e p a r t i e s th a t (a) p r i o r to

th e reco rdation o f th e Agency C e r t i fi c a te  of Completion fo r th e

Pro perty , a breach o r d efau l t under the DDA sh a l l c o n s t i tu te  a

d efau l t under th i s  Lease (provided, however, th a t followin g th e

s a t i s fa c t i o n  of a l l  Phase Four Conditions Precedent re la te d  to  th e

Pro perty , th e bre ach o r d efau l t under the DDA must r e l a t e

s p e c i fi c a l l y  to th e Property  in  order fo r the same to  c o n s t i tu te  a

d e fau l t under t h i s  Lease and Landlord may not te rm in ate  t h i s  Lease


as th e re s u l t of a Default under the DDA unle ss such D efau lt

r e l a t e s  s p e c i fi c a l l y  to  the Property) , and any no tic e pro vid ed

pursuant to th e DDA sh a l l s a t i s fy  any no tic e requirement under th i s

Lease, and (b) a ft e r  th e Agency C e r t i fi c a te  o f Completion fo r th e

P roperty i s  re cord ed, Landlord 's r ig h ts and o b l ig a t io n s with

re sp ec t to th e Property  sh a l l be as s e t fo rth in  th i s  Lease and any

o th e r record ed  document, and th e DDA sh a l l no lo nger be app l ic ab le

to  th e Pro perty.
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1 .11 D efin i t io n s . For purposes o f th i s  Lease, th e following


c a p i t a l i z e d  terms s h a l l have th e re sp ec tiv e d e fin i t io n s se t fo rth

in  the co rrespondin g sec t io n of th i s  Lease:


"Additional Rent" sh a l l have th e meaning s e t fo:eth in

Section 2 .6 .

"A ffi l ia te " sh a l l have th e meaning s e t fo r th  i n  Section

2 .1 4 .c .

"Agency C e r t i fi c a te  of Completion" s h a l l have th e meaning


s e t fo r th  in Section 1 .1 0 .

"Assignee" sh a l l have the meaning s e t fo r th  in Section

1 .1 0 .

"City" s h a l l have the meaning s e t fo r th  i n  Sec tion 2 .3 .a .

"Consumer. P rice Index" sh a l l have th e meaning se t fo r th

in Section 2 .1 1 .d .

"DDA" sh a l l have th e meaning s e t fo r th  in Sec tion 1 ,1 0 .

"Force Majeure Delay" sh a l l have th e meaning s e t fo rth in

Section 2 .3 1 .e . ( i i ) .

"Hazardous Mate rials " sh a l l have th e meaning s e t fo r th  in

Section 2 .27 .

"Improvements" sh a l l mean and in c lu de the Horiz onta l

Improvements and V ertica l Improvements, as defined in the

DDA.


"Lease Parce l" sh a l l have th e meaning s e t fo rth in

sec t io n 1 . 4.

"Lease Year" sh a l l have th e meaning s e t fo r th  in  Section

1 . 5 .

"Leasehold Mortgage" and "Leasehold Mortgagee" s h a l l have


the meanings s e t fo rth in Sec tion 2. 30. a . ( i i )  .

"Maintenance Costs" sh a l l have th e meaning s e t fo r th  in

Section 2 .1 2 .a .

"Perm itted A lte ra tions" s h a l l have the meaning s e t fo r th

in  se c t io n 2 .1 1 .a .
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"Perm itted Leasehold Mortgage" and "Perm itted Leasehold


Mortgagee" s h a l l have th e meanings s e t fo r th  in Sec tion

2 .3 0 .a . ( i i i ) .

"Perm itted Tra nsfer" sh a l l have th e meaning s e t fo r th  in

Section 2 .14 .c . ( i i i ) .

"P ro perty" s h a l l have th e meaning s e t fo r th  in Sec tion

1 . 4 .

"Qualif ie d Lender" sh a l l have th e meaning s e t fo r th  in

Section 2 .3 0 .b .

"Term" s h a l l have th e meaning s e t fo r th  in  Sec tion 1 .5 .

"T ra nsfe r" s h a l l have the meaning s e t fo rth in Sec tion

2 . 1 4 . c .

ARTICLE 2 LEASE TERMS AND PROVISIONS


2 .1 PURPOSE OF LEASE


Landlord has agreed to  le a se the Pro perty to Tenant in

accordance with th i s  Lease, and Tenant w il l cons truc t , manage and

operate th e Improvements fo r the uses perm itted by t h i s  Lease.


2 .2 AGREEMENT TO LEASE


a. Landlord hereby leases th e Pro perty to Tenant, and

Tenant hereby lease s the Pro perty from Landlord, sub je c t to  th e

p rov is ions and cond itions here in s e t fo r th , fo r an amount of re n ta l

as desc ribed in Sections 2 .5 and 2 .6 hereof; to ge th e r with a l l

r i g h t ,  t i t l e  and in t e r e s t ,  i f any, of Landlord, to  the la nd ly ing

i n  th e s t r e e t s  and ro ads adjo in in g th e Pro perty , to  the c en te r l in e

th e reo f, and in and to any and a l l  easements and r ig h t s  o f way

appurte nant to  th e Pro perty , sub jec t neverthe less to  a l l  pub lic

easements and r ig h ts o f use of such s t r e e t s ,  r ig h ts o f way and

easements; toge th e r w ith a l l  awards, ren ts , is su e s and p r o fi t s  of

whatsoever nature of o r with· respec t to  any of th e Pro perty and th e

Improvements, except as expressly  reserved to Landlord h e re in .

b . Except as expressly  pro vid ed to  th e con tra ry i n  th i s

Lease, reference to  the Pro perty i s  to  th e la nd described as th e

"Lease J?arcel" in the attached Exh ib it "A" and any and a l l

bu i ld ing s , s t ru c tu re s o r o th e r improvements e i t h e r now o r h e re a fte r

lo ca ted on such la nd . The p a r t i e s agre e th a t during the Term of

th i s  Lease, a l l  bu i ld ing s , s t ru c tu re s and o th e r improvements


lo ca ted on th e Property  sh a l l be owned in fee by Tenant (and to  th e
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ex ten t necessary , Landlord hereby gran ts such fee to Tenant), but

s h a l l au tom atica lly v e s t in Landlord upon th e exp ira t io n o r e a r l i e r

te rm ination of th i s  Lease.


2 .3  ACCEPTANCE OF PROPERTY


a. Landlord makes no rep re sen ta t io n s , expre ss o r

implied, w ith respec t to th e le g a l i ty , fi tn e s s ,  o r d e s i r a b i l i t y  of

th e Property  fo r T enant's in te nded use o r fo r any o th e r uses .

'.renant s h a l l conduct i t s  own inv e s t ig a t io n to  i t s  s a t i s fa c t i o n  w ith

resp ec t to  zoning, lo c a l codes and regu la t io n s , and o th e r matters

a ffe c t in g Tenant's a b i l i t y  to use and improve th e Property  fo r

T enan t 's  in te nded use . I t  s h a l l be T enant's re s p o n s ib i l i ty , a t no

co s t to  Landlord, to  ensure  th a t zoning of th e Pro perty , and a l l

app l ic ab le C ity la nd use requirements a re , as o f th e da te of

execution hereof, such as to permit development of the Property  and

cons tru c t io n of improvements th ere on in accordance w ith th e

p rov is ions of th i s  Lease and th e use, ope ra tio n and maintenance of

such improvements as pro vid ed  in th i s  I.ease. Nothing conta in ed

h e re in s h a l l be deemed to  e n t i t l e  Tenant to any C ity of San Diego


(the "C ity") permit o.r o the r C ity approval. necessary  fo r the

development of th e Pro perty , o r waive any app licab le C ity

re quirements re la t in g  th e re to . This Lease does not (1) gran t any

la nd use en ti t lem en t to  Tenant, (2) su persede, n u l l i fy  o r amend any

cond ition which may be imposed by th e C ity in  co nnection with any

ap pro val of th e development, (3) guara nte e to  Tenant or any o th e r

p a r ty any p ro fi t s  from th e development of the Pro perty , o r (4)

amend any C ity laws, codes o r ru le s . This i s  not a Development


Agreement as provided in Government Code Sec tion 65864.


b. The Property  sh a l l ·be le a sed in  an "as i s "

cond ition , with no warranty o r l i a b i l i t y ,  express o r implied , on

th e p a r t of Landlord as to the condition o f any bu ild ings on th e

Pro perty, the s o i l (or wate r) , i t s  geology, th e ex is tence of known

o r unknown fa u l t s  o r any o th e r conditions r e l a t i n g  to  th e Property .

I t  s h a l l be th e so le re s p o n s ib i l i ty  of Tenant, a t  T enant's expense,


to  in v e s t ig a te and determine th e cond ition of any bu ild ing , s o i l

(and water) re la t in g  to th e Pro perty and th e s u i t a b i l i t y  o f th e

Pro perty fo r th e use s contemplated by th i s  Lease . I f the cond it io n

o f the Pro perty, o r any p a r t thereof, i s  no t in  a l l  re sp e c ts

e n t i r e l y  su i ta b le fo r the use  of th e Property  contemplated by th i s

Lease, th en i t  i s  th e so le re sp o n s ib i l i ty  and ob l ig a t io n of Tenant


to  tak e su ch  ac tio n as may be necessary to p lace the Pro perty and

the s o i l (and water) cond ition thereof i n  a l l  respec ts in a

cond ition th a t i s  su i ta b le  fo r such use.
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2 . 4 TERM


a. ~·  The Term of th i s  Lease s h a l l commence on the

Commencement Date and sh a l l continue fo r s ix ty - s i x  (66) Lease


Years, as s e t fo r th  in Section 1 .5 , above un le ss te rm in ate d sooner


purs uant to th e p rov is ions and cond itions hereof. Upon th e

te rm ination o r ex p ira t io n of th i s  Lease, Tenant sh a l l immediately


surrender possession of th e Pro perty to Landlord and s h a l l not


allow delay in sa id t r a n s fe r of possession fo r any reason.

b . Termin ation. Subje ct to th e no tic e and cu re

p rov is ions of Section 2 .24, below, th i s  Lease s h a l l te rm in ate  a ft e r

th e Commencement Date, but p r io r to  th e end of th e Term, in th e

event o f any of th e followin g:

{i) Landlord may te rm in ate  t h i s  Lease by g iv ing

w ri t te n no tic e of term ination to  Tenant, in  the ev en t o f any

uncured fa i l u r e  of a cond ition se t fo r th  in th e DDA as a Phase Four

Condition Precedent app licab le to th e Property , except to  th e

ex ten t su ch  cond ition i s  in th e con tro l of Landlord o r the C ity of

San Diego.


( i i ) P r io r to th e is suance of th e Agency C e r t i fi c a t e

of Completion fo r th e Property  purs uant to th e DDA, Landlord may


term inate th i s  Lease by giv ing w ri t ten no tic e of term ination to

Tenant, in  th e ev en t o f any Default under t h i s  Lease {as pro vid ed

in se c t io n 2.24 here of) o r th e DDA th a t i s  no t cure d w ith in th e

app l ic ab le cure pe rio d . Provided, however, th a t followin g th e

s a t i s fa c t i o n  of a l l  Phase Four Conditions Pre cedent app l ic ab le to

th e Pro perty , Landlord may not te rm in ate  t h i s  Lease as the re s u l t

o f a Default under the DDA unle ss such Default r e l a t e s  s p e c i fi c a l l y

to the Property .

( i i i )  Following the is suance of the Agency

C e r t i fi c a t e  of Completion fo r th e Pro perty purs uant to th e DDA,


Landlord may te rm in ate  t h i s  Lease by g iv ing w ri t ten no t ic e of

te rm ination to Tenant, i n  the event o f any Default under t h i s  Lease


(as pro vid ed  in Sec tion 2.2 4 hereof) th a t i s  no t cured w ith in th e

app lic ab le cure period .

c . Surrender. Subject to th e damage and recons truc tio n

p rov is ions of Sec tion 2 .23 , Tenant sh a l l upon the ex p ira t io n o r

so oner term ination of t h i s  Lease surrender th e Property  to  Landlord


in  good and c lean cond ition , o rd inary wear and te a r ex cepted,

inc lud ing any bu ild ing s , s t ru c tu re s , improvements o r add i t io n s th en

lo ca ted on th e Property  which are , during the Term of th i s  Lease,


owned in fee by Tenant.
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2. 5 BASIC RENT.


The Basic Rent s h a l l be th e sum of One D o lla r ($1 . 00) per

year, pay ab le annually in advance.


2 .6 ADDITIONAL RENT


ln ad d i t io n to any Basic Rent th a t i s  due purs uant to  th i s

Lease, Tenant s h a l l pay to  Landlord, as add i t io n a l cons ide ra tion

fo r th e le a se of th e Pro perty, any sums described in th i s  Lease as

"A dditional Rent. 

11


2 . 7 RENT GENERALLY

a . A ll Rent (both Basic and Additional) s h a l l be paid

ab so lu te ly ne t to  Landlord, so th a t th i s  Lease s h a l l y ie ld  to

Landlord th e fu l l amount of the Rent throughout the Term of th i s

Lease. This  Lease i s  and sh a l l be a "Pure Net" o r "T rip le Net"


lease , as such terms are commonly used in  th e re a l e s ta t e  indus try ,

i t  being in te nded th a t Tenant sh a l l pay a l l  c o s ts , expenses and

charges a r i s in g  out of th e use , occupancy and opera tion of the

Pro perty.

b. A ll payments of Rent and of o th e r sums to  be paid by

Tenant to  Landlord pursuant to th i s  Lease sh a l l be paid in lawful

money of the United s t a t e s  o f America, a t Land lo rd 's addre ss s e t

fo r th  above, o r a t such o the r p la ce w ith in  th e United S ta te s o r to

such o th e r person, firms o r corporations as Landlord from time to

time may designate in w ri t ing . Except as oth erw is e exp ress ly

provided by th e terms of th i s  Lease, Landlord and Tenant agre e th a t

a l l  sums payable here under to  o r on behalf of Landlord s h a l l be

paid  without no tic e o r demand.

c . Should Tenant fa i l ,  fo r whatever re ason, to make any

ren ta l payment requ ired hereunder, th en Tenant s h a l l pay an

Additional Rent equal to  4% per annum on th e amount due, u n t i l

paid ; provided, however, th a t noth in g in th i s  subd iv is ion c . s h a l l

be deemed to  l im i t any o f Landlo rd 's o th e r r ig h t s  o r remedies under


th i s  Lease o r oth erw is e ava i lab le a t law o r in  equ ity .

2 · B TENANT NORK


Tenant s h a l l ,  a t i t s  own co s t and expense, undertake and

complete o r cause th e completion of th e i n i t i a l  cons truc tio n and/o r

r e h a b i l i t a t i o n  of th e Improvements on th e Pro perty , as pro vid ed in

the DOA. In th e conduct of such work, Tenant s h a l l comply with any

and a l l  ru le s , regu la t io n s , o r requiremen ts conta in ed in th e DDA.


The p a r t i e s  to th i s  Lease contemplate th a t Tenant s h a l l be
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responsib le fo r and sh a l l undertake and complete a l l  Horiz onta l

Improvements re l a t i n g  to th e Pro perty sub jec t to  th e p rov is ions of

the DOA, and, sub je c t to the s a t i s fa c t i o n  of a l l  Phase Four


Conditions Pre cedent fo r the Pro perty, Tenant sh a l l cause to  be

undertaken and completed a l l  V ert ic a l Improvements on th e Pro perty.

This Sec tion 2.B s h a l l te rm in ate  upon execution and reco rdation o f

a Agency C e r t i fi c a t e  of Completion fo r th e Pro perty by Landlord


purs uant to  the DDA.


2 . 9  USE

a . Tenant sh a l l use the Pro perty only  fo r th e sp e c ifie d

uses se t fo r th  in  Section 1. 9 . , above, and o th e r add i t io na l uses as

may be re asonably  re la te d  th e re to , and sh a l l no t use o r perm it th e

Property  to be used fo r any o th e r purp oses. Tenant sh a l l not

cause , main ta in , o r permit any nuisance or waste in , on, o r about


th e Pro perty, normal wear and te a r excepted.


b . Tenant covenants and agre es fo r i t s e l f ,  i t s

successo rs , i t s  ass igns and every successor in  in te r e s t to  the

Property  o r any paxt the reo f, th e re sh a l l be no d isc rim ina tion

aga in s t o r segregation of any person, o r group of persons,· on

account o f ra ce, co lo r, creed, re l ig io n , sex, sexual o r ie n ta t io n ,

m ari ta l s ta tu s ,  na t io na l o r ig in o r ances try in  th e sa le , le a s e ,

sub lease , t ra n s fe r , use , occupancy, te nure o r enjoyment of th e

Property  nor sh a l l Tenant i t s e l f o r any person cla im in g under o r

through i t  e s ta b l i s h  o r permit any such p ra c t ic e o r p ra c t ic e s of

d isc r im ina tio n o r segregation with reference to  th e se le c t io n ,

lo c a t io n , number, use or occupancy of tenan ts , le s se e s , sub tenants ,

sub lessees , o r vendees of th e Pro perty.

c . Tenant sh a l l re fra in  from r e s t r i c t i n g  th e re n ta l ,

s a l e  o r lease of the Pro perty on the bas is of race , co lo r, creed ,

r e l ig io n , sex, sexual o r ie n ta t io n , m ari ta l s ta tu s ,  ancestry o r

na tio na l o r ig in of any person. A ll deeds, le a se s o r con trac ts

s h a l l con ta in o r be sub jec t to su b s ta n t i a l ly  the followin g

nondis crim in ation o r nonse gre gation c lauses:

1. In deeds: "The grante e here in covenants by and fo r

i t s e l f ,  i t s  successors  and ass igns , and a l l  pers ons

cla im in g under o r through them, th a t th e re sh a l l be no

d isc rim ina tio n aga ins t o r segregation of, any person o r

group Of persons on account of race , co lo r , creed ,

re l ig io n , sex, se xual o r ie n ta t io n , m ari ta l s ta tu s ,

n a t io na l o r ig in o r ances try in th e s a le , lease , sub lease ,

t r a n s fe r ,  use, occupancy, te nure or enjoyment of th e land

here in conveyed, nor s h a l l th e gran tee i t s e l f o r any


person claimin g under or through i t ,  e s ta b l i s h  o r perm it
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any su ch  p rac t ic e or p rac t ic e s of d isc rim ina tio n o r

seg regation with reference to th e s e le c t io n , lo ca tio n ,

number, use o r occupancy of tenan ts , le s s e e s , subte nants ,

sub lessees , o r vendees in th e land he re in conveyed. The

fore goin g covenants sh a l l run with the land ."

2. In  le a se s : '"l'he le ssee here in covenants by and fo r

i t s e l f ,  i t s  successors  and ass igns , and a l l  persons

cla im in g under or through them, and t h i s  lease i s  made

and accep te d upon and sub jec t to  the followin g

cond itions :

That th e re sh a l l be no d isc rim ina tio n agains t o r

segregation of any person o r group of persons , on account


of race , co lo r, creed, re l ig io n , sex, sexual o r ie n ta t io n ,

m ari ta l s ta tu s ,  na tio na l o r ig in o r anc e s try i n  th e

leas ing , suble asin g , ren ting , t ra n s fe r r in g , use,


occupancy, te nure o r enjoyment o f th e land here in le ased ,

nor s h a l l le s se e i t s e l f ,  o r any person cla im in g under o r

through i t ,  e s ta b l i s h  o r perm it such p rac t ic e o r

p ra c t i c e s o f d isc rim ination o r seg rega tion with reference

to  the se le c t io n , lo ca tio n , number, use  o r occupancy of

tenan ts , le s se e s , sub lessees , sub tenan ts , o r vendees in

the la nd here in leased ."

3. In co n tra c ts : "There s h a l l be no d isc rim ina tio n aga ins t

o r seg rega tion of any pers on o r group of persons on

account o f sex, sexual o r ie n ta t io n , m ar i ta l s ta tu s ,  race ,

co lo r, re l ig io n , creed , na tiona l o r ig in  o r ancestry in

the s a le , lease , suble ase , t ra n s fe r , use , occupancy,


tenure o r enjoyment of the land, nor sh a l l th e tran sfe re e

i t s e l f o r any person claiming under o r through i t ,

e s t a b l i s h  o r permit any such p ra c t i c e  o r p rac t ic e s of

d isc rim ina tio n o r segregation w ith refe rence to th e

s e le c t io n , lo ca tion , number, use o r occupancy of tenan ts ,

le s se e s , subte nants , sub lessees , o r vendees of the land ."

d. On fi ft e e n  (15) business days' p r i o r no tic e , but no

more th an once in any 12 month period , Tenant sh a l l make av a i lab le

in th e C ity of San Diego fu l l and accurate  books and accounts,


records, cash re c e ip ts and o th e r p e r t in e n t da ta re aso nably

s a t i s fa c to ry  to Landlord re la t in g  to i t s  opera tion of the Pro perty.

Such books of account, re cord s, cash re c e ip ts and o th e r p e r t in en t

data sh a l l be kept by Tenant fo r a fiv e - (5) year period a ft e r  the

app lic ab le Lease Year. Landlord s h a l l be e n t i t l e d  during such


pe rio d to  insp ec t , examine and to copy a t Landlo rd 's expense,


T enan t's books o f account, records, cash re c e ip ts and o th e r

p e r t in e n t data r e l a t i n g  to th e Pro perty as necessary or app rop ria te
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fo r th e purpose of th i s  Lease. Tenant sh a l l coopera te  fu l ly  with

Landlord durin g any such inspec tion .

2.10 COMPLIANCE WITH LAW


a. Tenant sh a l l not use th e Pro perty or perm it anyth in g

to  be done in o r about th e Pro perty which w il l in any way c o n fl i c t

w ith any app l ic ab le law, s ta tu te ,  ord in an ce, o r governmental ru le ,

regu la t io n o r requirement now in forc e or which may h e re a fte r be

enacte d o r promulgated. Tenant s h a l l ,  a t i t s  so le co s t and

expense, promptly comply with a l l  app licab le laws, s t a tu t e s ,

o rd in ances, and governmental ru le s , regu la tio ns o r re quirements now

in  force o r which may h e re a fte r be en acted o r promulgated, and any

app lic ab le re quirements of any board of fi r e  in sura nce underw rite rs

o r o th e r s im i la r bodie s now o r h e re a fte r co n s t i tu ted , r e l a t i n g  to

the coriaitian , use , o r occupancy of the property . Tenant sh a l l

have th e r ig h t ,  by app rop ria te pro ceedin gs, t a  p ro te s t o r con te s t

in  good fa i t h  the app l ic a t io n to Tenant and/o r th e Property  of any

law, s t a tu t e ,  ord in ance, o r governmental ru le , regu la t io n o r

requirement o r th e v a l i d i t y  of any such law, s t a tu t e ,  ord in ance , o r

governmental ru le , regu la t io n o r requiremen t; pro vid ed , Tenant


sh a l 1 indemnify, defend, and hold Landlord harmless from and

aga ins t any and a l l  co s ts , expenses, cla im s, demands, damages,


ac t io n s , causes of ac tion , o r l i a b i l i t i e s  of any kin d which may

a r i s e  a t any time in  co nnection with any such pro ceedin gs, p ro te s t

o r co n te s t .

b . The judgment of any court of competent ju r i s d i c t i o n

a ft e r  a l l  app l ic ab le appeals  have been ex hau sted o r appeal periods

have expired o r the admission of Tenant in any ac t io n agains t

Tenant, whether Landlord be a p a r ty thereof o r no t, th a t Tenant has


v io la te d any law, s t a tu t e ,  ord in an ce, o r governmental ru le ,

regu la t io n , o r re quirement, s h a l l be conclu siv e of th a t fac t as

between r.,andlord and Tenant.


2 .1 1  AL'rE:RATIONS AND ADDITIONS

a . Except fo r Perm itted A lte ra t io n s {as h e re in a fte r

defined ) , Tenant sh a l l not make o r su ffe r to be made any

a l t e r a t i o n s ,  add i t io n s , o r improvements t a  o r on th e Property  or

any bu ild ing o r s t ru c tu re  th ere on o r any p a r t thereof without th e

p r i o r w ri t te n consent of Landlord, which co nsent w i l l not be

unreasonab ly withheld , conditioned o r dela yed. Any request fo r

co nsent sh a l l be accompanied by p lans and sp e c ific a t io n s fo r th e

proposed work in  re asonable  d e t a i l (inclu din g component m ate r ia ls

and fin i s h  items) to  enable  Landlord to consider whether o r no t to

g ran t appro val. Landlord may condition i t s  approval in  any way

re asonably  deemed necessary  by Landlord to p ro te c t i t s  in t e r e s t in
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th e Pro perty. The term "P ermitted A lte ra t io n s" s h a l l mean, and

Tenant sh a l l not be requ ired t:o ob ta in th e consent o f Landlord fo r,

e i t h e r of the followin g, to th e ex ten t th ey comply with a l l

ap p l ic ab le C ity pro cedure s and re quirements: (i)  any a l t e r a t i o n s ,

add i t io n s , improvements, e x te r io r p a in t in g o r la ndscapin g (provided


such a l te ra t io n s , add it io n s , improvements, e x te r i o r p a in t ing or

la ndscapin g do no t requ ire a Coasta l Development Permit and co s t

l e s s  th an 15% of the a ft e r - r e h a b i l i t a t i o n  valu e of th e Property ; or

( i i )  any te nant improvements w ith in tenant o r sub tenant sp aces o r

s igns fo r any tenan ts o r sub tenants .

b . A ll a l te ra t io n s , add it io n s , o r improvements by

Tenant s h a l l be made without coat o r expense to  Landlord, by

responsib le and l ic en sed con trac to rs . A ll improvements and

equipment sh a l l be designed, b u i l t ,  and in s t a l led i n  accordance


w ith a l l  app lic ab le bu ild ing codes and regu la t io n s , and Tenant


s h a l l ob ta in  a l l  necessary bu ild ing perm its .

c . Tenant sh a l l giv e no tic e to  Landlo rd w ith in  a

reasonable  time p r i o r to commencement of any work, to  enable


Landlord, i f requ ired , to  review th e p lans and sp e c ific a t io n s and

to  enable Landlord to post no tic e s of non -re sp o n s ib i l i ty o r ta ke

o th e r ac tions deemed necessary  by Landlord.


d. For a l l  a l t e ra t io n s co s ting in excess o f $200,000,


a s in cre ased annually to re fl e c t inc rease s , i f any, in the Consumer

P rice Index measured· from the second ann iversary o f th e

Commencement Date, Tenant sh a l l ob ta in and keep in  e ffe c t

"B u ild e r 's  All Ris k Insurance" durin g th e period o f cons truc tio n

and in s t a l l a t i o n  of any improvements being made by Tenant,


inc lud ing completed operations coverage, with coverage in th e

amount of a t le a s t $2,000,000, inc reased ev ery fi ft h  anniversary of

th e Commencement Date by the percenta ge inc rease , i f any, in th e

Consumer Price Index from. th e commencement Date of t h i s  Lease to

th e anniv ers ary  th e reo f most re c en t ly precedin g the s t a r t  of such


cons truc tio n , naming Landlord as an add i t io na l insu red , Tenant


s h a l l d e l iv e r to Landlord a C e r t i fi c a t e  of In sura nce ev id en cing

such in su ra nce coverage p r io r to commencement o f the a l t e r a t i o n s .

As used in  th i s  Lease, th e "Consumer P ric e Index" s h a l l mean th e

Qs'>lJ.§Umer Pr,i.ce Index - a l l  Urb51n Consumers. $an Dieg:Q, published by

th e Bureau of Labor S t a t i s t i c s ,  o r such comparable in dex as may be

accep tab le to Landlord.
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e . Tenant s h a l l keep th e Pro perty free and c le a r of any

and a l l  l i e n s and encumbrances which may a r i s e  a t any time in

connection with any improvement work by Tenant o r i t s  agents and

co n tra c to rs . Any mechanic 's l ie n s th a t have been record ed  o r stop

no tic e s th a t have been de liv e red sh a l l be paid , s e t t l e d  o r

o th erw is e ex tinguished , discharg ed, re leased , waived o r bonded


around w ith in ten (10) days a ft e r no tic e the reo f to  Tenant. In

add i t io n , Tenant s h a l l indemnify, defend, and hold Landlord


harmless from and aga in s t any and a l l  c o s ts , expenses, claims,

demands, damages, ac t io n s , causes of ac tion , o r l i a b i l i t i e s  of any

k in d which may a r i s e  a t any time in  connection with any improvement


work by Tenant o r i t s  agents  and con trac to rs , in c lu d in g without


l im i ta t io n  th e desig n and in s t a l l a t i o n  o f equipment and th e

renovation of the Property , except to the ex ten t such c9 s ts ,

expenses, cla ims, demands, damages, ac tions , cause s of ac t io n , o r

l i a b i l i t i e s  r e l a t e  to th e design of o ffs i t e  improvements pro vid ed

by Landlord o r th e negligence or w i l l fu l misconduct o f Landlord,


i t s  agents , rep re sen ta t iv e s , employees o r con trac to rs .

f .  Nothing conta in ed here in sh a l l p ro h ib i t ·renant from

d ispu ting th e co rre c tn e ss o r v a l i d i t y  of any mechanics l i e n  upon

th e Property  o r any Improvement th ere on, pro vid ed  Tenant records in

the o ffi c e  o f the county recorder e i th e r befo re o r a ft e r  th e

commencement of an ac t io n to enforce such cla im o r l i e n ,  a l i e n

re le a se bond purs uant to  C iv i l Code Section 3143.


g. Notw ithstandin g any prov is ion of th i s  Section 2.11 ,


cons truc t io n or re h a b i l i t a t i o n  of the i n i t i a l  Improvements s h a l l be

governed by th e app l ic ab le .p ro v is io n s of th e DDA,


2.12 MAINTENANCE AND REPAIRS


a. Tenant s h a l l main ta in  th e Pro perty in  the same

a e s th e t i c  and sound cond ition (or b e t te r ) as th e cond ition o f the

Property  a t th e time Agency issues a Agency C e r t i fi c a t e  of

Completion fo r th e Property  pursuant to th e ODA, re asonable  wear

and te a r excepte d. The p a r t i e s  acknowledge th a t over th e course of

th e Term of th i s  Lease, various Improvements on th e Property  are

l i k e l y  to  become obso le te and w i l l need to  be demolished, removed,


dis posed o f and/o r rep laced , and agree th a t the standard of

"re asonable " wear and te a r as s e t fo r th  i n  th e fi r s t  sente nce of

th i s  paragraph a . inc ludes and inco rpo rates th i s  unders ta ndin g.

Subje ct to th e fore goin g, th i s  standard fo r th e q u a l i ty  of

maintenance of th e Property  sh a l l be met whether o r not a sp e c ific

item of maintenance i s  l i s t e d  below. However, rep re sen ta t iv e items

o f maintenance s h a l l in c lu de fre quent and regu la r insp ec tion fo r

g r a ffi t i  o r damage o r d e te r io ra t io n or fa i lu r e ,  and immediate


rep a in t ing o r re p a i r o r replacement ·o f a l l  surfaces , fen cing,
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w alls , equipment, e t c . ,  as necessary1 emptying of tra sh recep tac le s

and removal of l i t t e r ;  sweeping of pub lic sidewalks ad jacen t to th e

Improvements, o n - s i t e  walks and paved areas and washing-down as

necessary to main ta in  c lean su rfaces ; maintenance o f a l l

la ndscapin g in a healthy and a t t r a c t i v e  cond ition , inc lud ing

trimming, fe r t i l i z i n g  and rep lac ing vege ta tion as necessary ;

c lean ing windows on a regu la r b as is ; p a in t ing th e bu ild ings on a

regu la r p:r.ogram and p r io r to the d e te r io ra t io n o f the pain ted

su rfac e s ; co nducting a ro of inspec tion on a regu la r bas is and

main ta in in g th e roof in a le ak -fre e and w ea th e r- t igh t cond ition;

main ta in in g se c u r i ty devic es in good working o rd e r . In  th e event


Tenant fa i l s  to main ta in  the Pro perty in  accordance with th e

standard fo r th e q u a l i ty  of maintenance, Landlord o r i t s  designee

s h a l l have th e r ig h t bu t not th e ob l ig a t io n to  en te r th e Pro perty

upon re aso nable  no tic e to Tenant, co rrec t any v io la t io n , and. hold

Tenant responsib le fo r th e co s t thereof ("Maintenance Cost" ) .

Tenant s h a l l ,  upon demand, pay a l l  Maintenance Cost, with in t e r e s t ,

a s Additional Rent.


b. Tenant s h a l l ,  a t T enant's so le co s t and expense, (i)


keep and maintain any build ings on th e Property  in good cond ition

and rep a i r , ord in ary wear and te a r ex cepted; and ( i i )  undertake


such maintenance of th e Pro perty from time to time as may be

reasonable  and customary under th e circumstances o r as requ ired by

paragraph a . of th i s  se c t io n 2 . 1 2 .

c . Landlord sh a l l not under any circumstances be

ob l ig a ted to  undertake any maintenance, re p a i r ,  o r replacement of

any po rtions of th e Property . Tenant unders ta nds th a t Landlord i s

no t ob liga ted to main ta in  the· s t ru c tu ra l po rt io n s of any bu ild ing

o r s t ru c tu re , in c lu d in g th e roof, e x te r io r w a l ls , and foundations

of sa id bu ild ing o r s t ru c tu re ; Landlord sh a l l no t be l i a b l e  fo r any

fa i l u r e  to  make any such re p a i r s o r to  perform any maintenance,


whether by re aso n o f any in ju ry to or in te rfe re n c e ·With Tenant 's

busin ess o r oth erw is e . Tenant waives any ob l ig a t io n s which

Landlord may have with respec t to th e te n a n ta b i l i ty  of the Pro perty

and th e r ig h t to make re p a i rs a t Landlord 's expense under any law,

s ta tu te ,  o r ord in an ce now o r h e re a fte r in e ffe c t ,  inc lud ing without

l im i ta t io n the p rov is ions of C a l ifo rn ia C iv i l Code sec t io n s 1 941

and 1 9 42 .

2 . 1 3  TAXES

a. Payment by Tenant. Tenant s h a l l promptly pay, a t

l e a s t fiv e (5) days p r i o r to delinquency, a l l  r e a l e s t a t e  and re a l

p roperty ta xes , o r possessory in te r e s t tax , assessed aga ins t th e

Pro perty, in clu din g such added assessment o r om itted assessment


which may be lev ied aga in s t th e Pro perty from time to time by th e
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ap p l ic ab le governmental ta xin g au th o r i ty fo r perio ds commencing

upon th e Commencement Date, and any inc rease in th e assessment from

time to time based on improvements to th e Property . Notw ithstandin g

the fore goin g, any assessment o r impositions fo r c a p i ta l o r pub lic

improvements which may be payable by law a t the op tion of th e

ta xpayer in  in s ta l lm en ts may be so paid by Tenant in in s ta l lm en ts ,

toge the r with any requ ired in t e r e s t . Tenant sh a l l fu rn ish in

w ri t ing t o  Landlord befo re th e app licab le delinquency date fo r th e

tax ev id en ce of payment of a l l  ta xes and assessments require.d to  be

paid by Tenant durin g th e Term hereof. I f Landlord does not


rece ive reasonable  ev id en ce of payment p r io r to th e tax delinquency


date , Landlord may, a t  i t s  option, pay th e tax fo r Tenant. In such


case, Tenant sh a l l reimburse Landlord immediately upon demand, p lu s

in t e r e s t a t  th e ra te  of ten perc ent (10%) per annum, as Additional

Rent. I f Tenant sh a l l . b e ob ligated to  pay any ta xes , assessments,


and charg es hereunder durin g a p a r t i a l year, th e amount of any such


taxes , assessments, and charges sh a l l be p ro ra ted accord in g to  th e

lex1gth of time T enan t 's  ob lig a tio n s h a l l be in e ffe c t during the

re lev an t tax period .

b . Contest;. Tenant s h a l l have th e r ig h t ,  by

app rop ria te pro ceedin gs, to p ro te s t o r con tes t in good fa i t h  any

assessment o r re-assessment of ta xes , any sp ec ia l assessmen t, o r

th e v a l i d i t y  of any taxes o r o f any change in assessment o r tax

r a t e ; pro vid ed, however, p r io r to any such challenge Tenant must

e i th e r : ( i) pay th e taxes alleged to be due in th e i r e n t i r e t y  and

seek a re fund from th e appropria te  au th o r i ty ; ( i i )  post a bond in

an amount s u ffi c i e n t to  insure fu l l payment of th e taxes ; o r ( i i i )

pro vid e such o the r s e c u r i ty  o r ta ke such o the r ac tio n s as may


re asonably  be requ ired by Landlo rd 's Executive D irec to r o r designee

to in su re fu l l payment o f th e taxes . In  any ev en t, upon a fin a l

de te rm ination with re sp ec t to  such con te s t o r p ro te s t , Tenant s h a l l

promptly pay a l l  sums found to be due with respec t th e re to . In any

such p ro te s t o r con te s t , Tenant may ac t in i t s  own name; and a t the

request o f Tenant, Landlord sh a l l coopera te  with Tenant in  any way

Tenant may re aso nably  req u ire in connection with such con te s t o r

p ro te s t ,  inc lud ing s ign ing such documents as Tenant s h a l l

reasonably  request, pro vid ed th a t such con te s t o r p ro te s t s h a l l be

a t  T enan t 's  so le  expense, and in th e ev en t any p en a l t ie s , i n t e r e s t ,

o r l a t e  charges become payable w ith re sp ec t to  the taxes as a

r e s u l t o f such con te s t o r p ro te s t , Tenant s h a l l pay th e same. In

the event Tenant ob ta in s a refund as th e re s u l t of T enant's p ro te s t

o r con te s t and sub jec t to  Tenant's o b l ig a t io n to  pay Landlo rd 's

c o s ts ( i f any) asso c ia ted th erew ith , Tenant sh a l l be e n t i t l e d  to

such refund to the ex ten t i t  r e l a t e s  to  th e Pro perty during th e

Term of t h i s  Lease.
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c . Personal PrRP.§:rty Taxes. Tenant s h a l l pay any and

a l l · personal p roperty taxes assessed ag a in s t equipment, trade

fix tu re s , in vento ry , o r o th e r pers onal p rope rty lo ca ted in , on, o r

about th e Pro perty. Tenant sh a l l indemnify, defend, and hold


Landlord and th e Pro perty harmless from and ag a in s t any such


pers onal property taxes .

d. Futu re  Taxes. l f a t any time durin g th e Lease Term

under th e laws of the United S ta te s , o r any s t a t e ,  co unty , o r c i ty ,

o r any p o l i t i c a l  subd iv is ion the reo f in which th e Property i s

s i tu a te d , a tax or exc ise on re n t o r any o th e r tax however


describ ed i s  lev ied o r assessed by any such p o l i t i c a l  body aga ins t

Landlord on account of fee ownership o f th e Property , such tax o r

exc ise s h a l l be consid ere d "taxes" fo r the purp oses of t h i s  Sec tion

2 . 1 3  and sh a l l be paid by Tenant in th e manner prov id ed above,


exclu din g, however, from such ta x o r exc ise to be paid by Tenant


any amount assessed agains t Landlord as s t a t e  o r fede ra l income

tax , g i ft  ta x , exc ise tax o r inheri tance tax .

2 .13 .1 

NOTICE OF 

TAXES AND 

PROPERTY


POSSESSOR¥ 

ASSESSMENTS 

INTEREST; 

ON VALUE 

PAYMENT OF


OF ENT!RE


a. In accordance with C a l ifo rn ia Revenue and Taxation


Code se c t io n 107 .6 (a) , Landlord s ta t e s  th a t by en te r in g in to  th i s

Lease, a possessory in t e r e s t sub jec t to p rop e rty tax e s may be

c rea ted . Tenant o r o th e r p arty in whom the possesso ry in t e r e s t i s

vested may be sub jec t to th e payment of p roperty ta ites lev ied on

such in t e r e s t .

b . Without l im it ing th e fore goin g, in  th e event th e

Pro perty and/o r th e Improvements, o r any possesso ry in t e r e s t

th e re in , sh ould  a t any time be sub jec t to ad valorem taxes o r

assessments lev ied , assessed o r imposed on such p roperty , Tenant


s h a l l pay ta xes and assessments .upon th e assessed value o f th e

e n t i r e  property , and not merely upon th e assessed value of i t s

le aseho ld in t e r e s t .

2.14 ASSIGNMENT AND SUBLETTING


a. Landlord Consent Required. Except fo r Perm itted

T ransfers , Tenant s h a l l no t, under any circumsta nces, without the

expre ss p r io r w ri t te n approval o f Landlord, T ransfe r th e Property

o r any po rtio n the reo f, o r attempt to  T ransfe r a l l  o r any po rtio n

of i t s  in t e r e s t in th i s  Lease. Provided Landlord has issued th e

Agency C e r t i fi c a te  of Completion fo r the Property  pursuant to  the

DDA, Landlord sh a l l no t unreasonably withhold , cond it io n o r dela y

i t s  consent to any T ransfer and sh a l l g iv e w r i t te n no t ic e o f any
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d isapp roval , with re asonably  sp e c i fi c  reasons fo r such dis approval.

Tenant s h a l l submit to  Landlord a re aso nably  curren t fin anc ia l

statement of the proposed tran s fe re e , a desc r ip t io n of such


proposed a s s ig n e e 's experience in operating s im i la r p ro p e r t ie s and

sh a l l d isc lo se to Landlord th e proposed terms o f such T ransfer o r

Assignment. Landlord sh a l l have the r ig h t to disapprove any

T ransfer on th e b as is of th e re levan t experience, fin anc ia l

c a p ab i l i ty  and rep u ta t io n of th e proposed assignee o r tran s fe re e .

Any attempte d T ransfer of the Pro perty , th i s  Lease, o r any po rtion

o r in t e r e s t th e re in which i s  not authoriz ed by th i s  Lease or

exp ress ly approved in w rit ing by Landlord s h a l l be void and of no

forc e o r e ffe c t and, a t th e op tion of Landlord, sh a l l te rm in ate

t h i s  Lease.


b. Qpera tion of Law. Neither t h i s  Lease nor any

in t e r e s t th e re in sh a l l be ass ignab le by operation of law

(in clu din g , without l im i ta t io n , th e t ra n s fe r of th i s  Lease by

te s ta c y o r in te s ta c y ) . Any invo lun tary assignment sh a l l c o n s t i tu te

a d e fau l t by Tenant, and Landlord s h a l l have th e r ig h t to  e l e c t to

te rm in ate  th i s  Lease immediately and take immediate possession of

the Pro perty. In su ch  ev en t, t h i s  Lease sh a l l not be tre a te d  as an

a s s e t of Tenant. The followin g i s  a non-e xclu siv e l i s t  of ac ts

which sh a l l be consid ere d an invo luntary assignment:


( i) I f Tenant i s  o r becomes bankrupt o r inso lven t

o r i f any invo lun tary proceeding i s  brought agains t

Tenant (unless , in  th e case of a p e t i t i o n  fi l e d  aga ins t

Tenant, th e same i s  dism is sed w ith in n ine ty (90) days) ,

o r Tenant makes an assignment fo r th e b en e fi t of

c re d i to r s ,  o r i n s t i t u t e s  a proceeding under o r oth erw is e

seeks th e p ro te c t io n of Fed eral o r S ta te  bankruptcy or

in so lv ency laws, inc lud ing but not l im ited to th e fi l i n g

of a p e t i t i o n  fo r vo lun tary bankruptcy o r in s t i t u t i n g  a

pro ceedin g fo r reo rgan iza tion o r arrangeme~t;

( i i )  I f a w ri t o f attachmen t o r execution i s

lev ied on th i s  Lease, where such w ri t i s  not dis charg ed

w ith in n ine ty (90) days; o r

( i i i )  I f ,  in  any proceeding o r ac tio n in which


Tenant i s  a p a rty , a re c e iv e r i s  appoin te d with au th o r i ty

to  ta ke possession of the Pro perty, where possession i s

not re s to red to Tenant w ith in n ine ty (90) days.
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c . D efin i t io n of T ransfer. (i) As used here in , th e

term "Transfe r" means th e sa le , t r a n s fe r o r conveyance of T enant's

le aseho ld  in t e r e s t s  in the Pro perty, th e Improvements th ere on, o r

any po rt io n th e reo f o r in t e r e s t th e re in , whether volu nta ry ,

in vo lu nta ry , by opera tion of law o r oth erw is e , o r any agreement to

do so ; the execution of any ins ta l lm en t land s a l e  con trac t o r

s im i la r in strument affe c t in g a l l  o r a p o r t io n of the Property  o r

Improvements; o r th e suble ase of a l l  o r s u b s ta n t i a l l y  a l l  o f the

Pro perty o r Improvements (o ther th an fo r occupancy) .

( i i )  "Transfe r" sh a l l a lso inc lude th e t r a n s fe r ,

assignment, hypoth ecation o r conveyance of le g a l o r b ene fic ia l

ownership of any in t e r e s t in Tenant, o r any conversion o f Tenant to

an e n t i ty  form o th e r th an th a t of Tenant a t th e time of execution

of th i s  Lease, except th a t a cumulative change in  ownership


in t e r e s t of any e n t i t y  of le s s th an fi ft y  p e rc en t (50%) sh a l l no t

be deemed a "Transfer" fo r purposes of th i s  Lease . This d e fin i t io n

s h a l l not be construed to in clu de commercial sub leases o r th e

re n ta l of ho te l rooms.


( i i i )  "P ermitted T ra nsfer"  means any of th e

followin g: (a) any Permitted Leasehold Mortgage as provided in

Section 2 . 30 hereof; (b) an assignment of t h i s  Lease and a l l  of

T enant's leaseho ld in te r e s t s  in  th e Pro perty to  an A ffi l i a t e ,  as

defin ed below; (c) th e inc lus ion o f equ ity p a r t i c i p a t i o n  in Tenant


by t r a n s fe r of lim ited l i a b i l i t y  shares , p a r tn e rsh ip  in te r e s t s  o r

sto ck or add ition of add i t io na l members, p a r tn e rs o r shareho ld ers

to Tenant o r s im i la r mechanism; (d) th e t r a n s fe r of any ownership


in t e r e s t s  in  Tenant from one p r in c ip a l to ano th e r p r in c ip a l ;·a n d

(e) th e leas ing o r suble asin g fo r occupancy o f a l l  o r any p a r t of

th e Property . Any t ra n s fe r describ ed in c lauses (a) through (c) of

th i s subd iv is ion ( i i i )  s h a l l be sub jec t to  th e reasonab le  approval


of Landlord 's Executive D irec to r o r designee, which approval s h a l l

be promptly grante d upon submission o f such in formation as may

re aso nably be requ ired to determine th a t th e pro posed tra n s fe r

fa l l s  w ith in  one of the ca tego rie s describ ed in c lau se s (a) through


(c) . Any tra n s fe r describ ed in  cla use (d) o r (e) of th i s

subd iv is ion ( i i i )  s h a l l not requ ire Landlord appro val. For


purposes o f th i s Lease, "A ffi l ia te " s h a l l mean any partne rsh ip in

which l'enant i s  a general p a rtn e r and d i r e c t l y  main ta in s managerial


con tro l , o r anoth er lim ited l i a b i l i t y  company, p a rtn e rsh ip o r

co rpo ra tion under common con tro l with Tenant o r any o th e r e n t i t y

co n tro l led by th e p a r ty co n tro l l in g Tenant.


d. NQ Unreasonable Withholding o f Consent. Provided


Landlord has issued th e Agency C e r t i fi c a te  o f Completion fo r the

Property  pursuant to the DDA, Landlord s h a l l no t unreasonab ly

withhold, cond ition o r dela y i t s  approval of any matte r fo r which
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i t s  approval i s  requ ired hereunder. Any dis approval sh a l l be in

w rit ing and con ta in Landlo rd 's re asons fo r d isapp roval.

e . Nondisturbance and Leas"l Recognition Agreements.


Within fi ft e e n  (15) business days a ft e r reques t , Landlord sh a l l

ex ecute a T enant's Nondisturbance and Lease Recognition Agreement,


s u b s ta n t i a l ly  in the form of th e in strument a ttach ed to  th i s  Lease

as Exhib it "D", fo r the benefi t of any tenan t o r subte nant, and a

Lender's Nondisturbance and Attornment, Agreement su b s ta n t ia l ly  in

th e form of th e in strument attached to th i s  Lease as Exhib it 

11

E" 

1

fo r th e b en e fi t o f any Perm itted Leasehold Mortgagee.


2.15 HOLD HARMLESS


a . Tenant sh a l l indemnify, defend, and hold Landlord


harmless from and aga in s t any and a l l  c o s ts , claims, demands,


ac tions , causes of ac tio n , l i a b i l i t y ,  lo ss , o r damage, in c lu d in g

a t to rn ey s ' fees and co s ts (c o l le c t iv e ly re fe r re d  to as 

11 

Claims"


and, Claims th a t a re made by th i r d  p a r t i e s ,  c o l l e c t iv e ly  re fe rre d

to as "T hird Party  Claims") whether for in ju ry to o r death  o r

persons o r damage to re a l o r pers onal p rope rty o r oth erw is e ,

a r i s in g out of o r in connection with T enant's use  o r occupancy of

th e Pro perty, any a c t i v i t y ,  work, o r o th e r th ing done, perm itted ,

o r suffe red by Tenant in  o r about th e Pro perty , o r a r i s in g from any

reason o r cause whatsoever in connection with th e use o r occupancy


o f the Property by any p a r ty durin g .the Term of th i s  Lease. The

p rov is ions of the pre cedin g sente nce sh a l l no t apply with respec t

to  any neg ligen t o r in te n t io n a l a c ts or omissions of Landlord, th e

C ity and th e i r  re sp ec t iv e agents , se rv an ts , con trac to rs and

employees (c o l le c t iv e ly , "Lana lo rd P a r t ie s 

11 

) · Tenant sh a l l fu r th e r

indemnify, defend, and hold Landlord harmless from and aga ins t any

and a l l  Thir d Party Claims a r i s in g  from any bre ach o r d e fau l t in

th e performance of any ob l ig a t io n on Tenant's p a r t to  be performed


under th e terms of th i s  Lease o r a r i s in g  from any ac t o r negligence

of Tenant o r any o ffi c e r ,  agent, employee, gues t , o r in v i te e of

Tenant. In any case , ac tion , o r pro ceedin g brought aga ins t

Landlord o r in volv in g Landlord by reason of any such Claim, Tenant


upon no tic e from Landlord s h a l l defend th e same a t T enant's expense


by counsel re aso nably  s a t i s fa c to ry  to  Landlo rd . Tenant, as a

m ate ria l p a r t of th e cons ide ra tion to Landlord, here by assumes a l l

r i s k  of damage to p rope rty o r in ju ry to persons in , upon, o r about


th e Pro perty from any cause o th e r th an th e neg ligen t o r in te n t io n a l

a c ts o r om issions o f Landlord P a r t i e s , and Tenant hereby waives a l l

claims in respec t th e reo f aga ins t Landlora. Tenant 

1 

s ob l ig a t io n to

indemnify under th i s  paragraph s h a l l inc lude a t to rn ey s ' fees ,

in v e s t ig a t io n co s ts , and o th e r re asonable  c o s ts , expenses, and

l i a b i l i t i e s  incurred by Landlord. I f th e a b i l i t y  o f Tenant to use


th e Pro perty i s  in te r ru p te d fo r any reason, Landlord sh a l l not be
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l i a b l e  to Tenant fo r any loss o r damages occasioned by such lo ss of

use unle ss caused by th e neg ligen t o r in te n t io n a l a c ts o r om issions


of Landlord P a r t i e s .

b . Landlord or i t s  agents sh a l l not be l i a b l e  fo r lo ss

o r damage to any p roperty by th e ft o r oth erw is e , nor· fo r any in ju ry

to o r damage to pers ons o r property re su l t in g from fi r e ,  explo sio n,

fa l l i n g  p la s t e r ,  steam, gas, e l e c t r i c i t y ,  wate r, o r ra in  which may

le ak from any p a r t o f th e Pro perty or from th e p ip e s , app liances ,

o r plumbing works th e re in o r from th e ro of, s t r e e t ,  o r subsurfa ce

o r from.any o the r p lace re su l t in g from dampness o r any o th e r cause


whatsoever, unle ss caused by o r due to  th e neg ligen t o r in te n t io n a l

ac ts o r omissions of Landlord P a r t i e s . Tenant s h a l l g ive prompt

no t ic e to  Landlord in case of fi r e  o r acc iden ts i n  th e Pro perty o r

of defec ts th e re in or in the fix tu re s or equipment.


c . Landlord sh a l l indemnify, p ro te c t ,  defend and hold

harmless Tenant and i t s  assig nees, and th e i r  re sp ec t iv e o ffic e r s ,

employees, con trac to rs and agents , with counsel re aso nably

accep ta b le  to th e indemnified p a rty , from and aga in s t any and a l l

lo s s , l i a b i l i t y ,  damage, claim , cost and expense (in clu din g

re asonable  a t to rn ey s ' fees , court and l i t i g a t i o n  co s ts and fees of

expert witnesses) re su l t in g  o r a r i s in g  from o r in any way connected


with any negligence o r in ten t io n a l misconduct o f Landlord, th e C ity

o r t h e i r  re sp ec tiv e o ffic e r s , employees, c o n tra c to rs o r agents

which re l a t e  to th e maintenance, management o r ope ra t io n of th e

Pro perty during th e period commencing upon the e ffe c t i v e  date o f

th e master lease between the United S ta te s Government and th e C ity

of San Diego for th e Pro perty, and ending upon the commencement o f

the Term of th i s  Lease o r upon assignment of the management of the

Pro perty to Tenant p r io r to conveyance, whichever occurs fi r s t ,

provided Landlord s h a l l not be responsib le fo r (and such indemnity


s h a l l no t apply to ) th e neg ligen ce o r w i l l fu l misconduct of Tenant,


any assig nee o r t h e i r  resp ec tiv e o ffi c e r s ,  employees, con trac to rs

o r agents .

2 .16 OWNERSHIP OF PROPERTY DURING TERM AND UPON EXPIRATION OR


TERMINATION OF LEASE


a. During th e Term of th i s  Lease, a l l  bu ild ings ,

s t ru c tu re s , fix tu re s , add itions and improvements lo c a ted on th e

Pro perty sh a l l be owned in fee by Tenant 

1 

and Landlord hereby


qu itc la im s i t s  r ig h t ,  t i t l e  and in t e r e s t in and to such items to

Tenant.
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b. Upon th e exp ira t io n o r term ination of th i s  Lease,


a l l  bu ild ings , s t ru c tu re s , fix tu re s , add it io ns , equipment,


improvements, any .subtenant se c u r i ty depo s its th en held  by Tenant


(upon de l iv e ry of which, Landlord sh a l l assume a l l  ob l ig a tio n s to

sub te nants  with re sp ec t th e re to ) , and any o th e r re a l p roperty

whatsoever loca ted on the Pro perty s h a l l become p a r t o f th e re a l ty ,

become th e property of Landlord, and s h a l l be surrendered with th e

Pro perty, but not inc lud ing pers onal p roperty o r property th a t i s

donated to  Tenant, which i s  removed from th e Pro perty by Tenant.


c. Upon term ination of t h i s  Lease, whether by exp ira t io n

o f the Term o r oth erwis e, th e Improvements on the Pro perty , and any

personal p roperty not removed by Tenant a ft e r  fi ft e e n  (15) days'

n o t ic e by Landlord, s h a l l ,  without compensation to Tenant, become

Land lo rd 's property , free and c le a r of a l l  cla ims to o r aga ins t

them by Tenant o r any th i r d  person, firm o r e n t i t y .

d. Notwithstanding any p rov is ion of th i s  Lease to th e

con trary , upon term ination of the Lea.se, Tenant sh a l l have (i) no

o b l ig a t io n to remove any Improvements from th e Pro perty, and {ii)

no r ig h t to  remove any Improvements from th e Pro perty without


Landlo rd 's consent.

2 .1 7  LIENS


Except fo r Perm itted Leasehold Mortgages, Tenant sh a l l no t

c re a te o r perm it any l i e n  o r encumbrance, inc lud ing but not l im ited

to a mechanics' l i e n ,  to  be attached to o r a ffe c t th e Pro perty by

reason o f any ac t o r omission of Tenant. Tenant sh a l l indenmify

and hold harmless Landlord and th e Property  aga ins t any such l i e n ,

encumbrance, o r cla im o f l i e n  or encumbrance, and against any co s ts

i n  co nnection therew ith , in c lu d in g a t to rn ey s ' fees . In  th e event


any such l i e n  o r encumbrance i s  attached to , o r any claim of l i e n

o r encumbrance i s  made aga in s t , the Property  by reason o f any ac t

o r omission of Tenant, 'l'enant sh a l l ,  w ith in twenty (20) days a ft e r

n o t ic e th e reo f to  Tenant, cause th e l i e n  to be re leased o r po~t

with Landlord a cash bond in an amount re asonably  s a t i s fa c to ry  to

Landlord, inc lud ing co s ts and in t e r e s t ,  o r pro vid e such o th e r

s e c u r i ty o r ta ke such o th e r ac tions as may re asonably  be requ ired

by Landlo rd 's Executive D irec to r or designee to in sure th e timely

x·elease of such l i e n ; pro vid ed , however, th a t i f Tenant fa i l s  to do

so , th en Landlord may, in i t s  so le d is c re t io n , e i t h e r (i) pay and

d ischarge th e l i e n  o r encumbrance, whereupon Tenant s h a l l

immediately reimburse Landlord, as Additional Rent, fo r a l l  co s ts

and expenses which Landlord may incu r in  dis charg in g such l i e n ,

encumbrance, o r cla im of l i e n  o r encumbrance, p lus re asonable

a t to rn ey s ' fees, payable  to Landlord upon demand, o r ( i i ) Landlord


may exe rc ise such o th e r remedies as may be av a i lab le to i t  by
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re ason of T enant's fa i lu re  to  comply with i t s  ob l ig a t io n s under


th i s  Lease.


2 .1 8  SUBROGA'I'ION


Neither Landlord nor Tenant s h a l l be l i a b l e  to the o th e r o r to

any in sura nce company (by way of subrogation o r oth erw is e) in su ring

th e o the r party fo r any lo ss or damage to  any bu ild ing , s t ru c tu re ,

o r o th e r tang ib le property , o r any re s u l t in g  lo s s of income, o r

lo sse s under worker's compensation laws and b e n e fi t s (even though


such lo ss or damage might have been occasioned  by the negligence of

su ch  p a rty , i t s  agents , o r employees), to the ex ten t any such lo s s

o r damage i s  covered by in su ra nce proceeds rece ived by the Party

·s u ffe r in g  th e lo s s o r damage. The fore goin g waiver of the r ig h t to

subrogation sh a l l not apply to th e ex ten t in surance coverage fo r

such lo ss o r damage i s  not commercially av a i lab le to  Landlord o r

Tenant under such P a r ty 's i.nsurance p o l i c i e s . Landlord and Tenant


hereby mutually re le a s e each o th e r from l i a b i l i t y  and waive a l l

r ig h t to re cover ag a in s t each o th e r o r aga in s t o ffi c e r s ,  employees,


agents  o r rep re sen ta t iv e s of each o th e r fo r any lo s s or damage to

any person o r .p ro p e r ty caused by o r re s u l t in g  from r i s k s to  the

ex ten t of proceeds paid against under any in surance p o l ic ie s

c a rr ie d by th e p a r t i e s ; provided, however, th i s  para gra ph sh a l l be

inapp lic ab le i f i t  would have th e e ffe c t ,  but only  to th e ex ten t

th a t i f would have the e ffe c t , of in v a l id a t in g any in sura nce

coverage o f Landlord o r Tenant. The p a r t i e s  s h a l l ,  to  the ex ten t

av a i lab le , cause each insurance po licy obta in ed here under to

pro vid e a waiver of su bro gation.

2 .1 9  TENANT'S INSURANCE


a. Throughout th e Term of th i s  Lease, Tenant s h a l l

maintain, a t i t s  own co s t and expense, and fu rn ish o r cause to be

furn is hed to Landlord evidence o f th e followin g p o l ic ie s of

in surance , naming Tenant as in sured and, except fo r automobile


in sura nce and Workers' Compensation in surance , the Landlord and the

C ity as add i t io na l insureds .

(1) F ire Po lic ie s : Tenant s h a l l main ta in  o r cause


to be maintained a po l ic y o r p o l ic ie s o f in surance ag a in s t lo ss o r

damage to th e Property  and the Improvements thereon and a l l

p roperty o f an insu rab le nature lo ca ted upon th e Pro perty ,

re su l t in g from fi r e ,  l igh tn ing , vandalism, malic ious m is ch ie f, r i o t

and c i v i l commotion, and such o th e r p e r i l s  o rd in a r i ly  in clu ded in

sp e c ia l causes o f lo ss property  coverage form p o l i c i e s . Such

in sura nce sh a l l be maintained in an amount no t le s s th an one

hundred percent (100%) of th e fu l l in su rab le valu e of the

Improvements on a Parce l , as defin ed in th i s Sec tion 2 .19 below, in
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para gra ph c. The proceeds of any such po l ic y o r p o l i c i e s of

in surance sh a l l be held and u t i l i z e d  in accordance with th e

p rov is ions of Section 2.23 of th i s  Lease.


(2) L ia b i l i t y  In su rance: Tenant sh a l l main ta in  o r

cause to  be maintained pub lic l i a b i l i t y  in surance , to p ro te c t

aga in s t lo s s from l i a b i l i t y  imposed by law fo r damages on account


of personal in ju ry , inc lud ing death  th ere from , suffe red o r alleged

to  be suffe red by any person o r persons whomsoever on o r about th e

Property  and th e business of th e Tenant on the Property , o r in

connection with th e operation th e reo f, re su l t in g  d i r e c t l y  or

in d i r e c t l y  from any ac ts o r a c t i v i t i e s  of Tenant o r i t s  sub lessees ,

o r any pers on ac ting fo r Tenant, o r under i t s  re sp ec t iv e con tro l o r

d i re c t io n , and a lso to  p ro te c t aga in s t lo s s from l i a b i l i t y  imposed


by law fo r damages to any property of any pers on occurrin g on o r

about ·th e Pro perty, o r in connection with th e opera tion th e reo f,

caused d i r e c t l y  o r in d i r e c t ly  by o r from ac ts o r a c t i v i t i e s  of

Tenant o r i t s  tenan ts , o r any person ac ting fo r Tenant, o r under


i t s  con tro l o r d i re c t io n . Such property damage and personal in ju ry

in surance sh a l l a lso pro vid e fo r and p ro te c t Landlord aga ins t

incu rring any leg a l co s t in defending cla ims fo r a l le g ed lo s s .

Such personal in ju ry and property damage in sura nce s h a l l be

maintained  in fu l l  force and e ffe c t during th e Term in th e

followin g amounts: commercial general l i a b i l i t y  in  a general

aggre gate  amount o f not le s s th an Two M illion Dollars ($2,000,000),


and not le s s th an $2,000,000 General Aggregate, $2,000,000 Pro ducts


and Completed Operations Aggregate, and $2, 000, 000 Each Occurrence,


which minimum amounts s h a l l be increased every fiv e years a ft e r  th e

execution o f th i s Agreement by an add i t io n a l One M ill ion Dollars

($1 ,000,000), so th a t the minimum amounts o f commercial general

l i a b i l i t y  in sura nce and o th e r in surance a t th e end of th e fi ft h

year a ft e r execution of th i s  Agreement sh a l l be not le s s th an Three


M ill ion Dollars ($3,000,000), and, a t  th e end of the te n th  year,

Four M illion Do llars ($4,000,000). Tenant sh a l l d e l iv e r to

Landlord a C e r t i fi c a te  of In su rance evid encin g such in sura nce

coverage p r io r to commencement of the a l t e r a t i o n s . Tenant agre es

th a t p rov is ions o f th i s  paragraph as to maintenance of in sura nce

s h a l l not be construed as l im it ing in any way th e ex ten t to  which


Tenant may be held  responsib le fo r the indemnification o f Landlord


o r th e payment o f damages to  persons o r p rope rty re s u l t in g  from

Tenant

1 

s a c t i v i t i e s ,  a c t i v i t i e s  of i t s  tenan ts o r th e a c t i v i t i e s  o f

any o th e r person o r persons fo r which Tenant i s  oth erw is e

re spons ib le ,

( 3) Automobile Insurance ' Tenant s h a l l main ta in  or

cause to  be maintained automobile in surance , maintained in fu l l

fo rce and e ffe c t during th e Term of th i s  Lease i n  an amount o f no t
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l e s s th an One M illion Dollars ($1,000,000) p e r acc iden t (sub jec t to

ad ju stmen t as provided in paragraph (2), above).


(4) Workers' Gompensation In su ra nc§ i Tenant sh a l l

main ta in  o r cause to be maintained workers· compensation in sura nce

is sued by a responsib le c a r r i e r auth oriz ed under th e laws of th e

S ta te of C alifo rn ia to in sure employers aga in s t l i a b i l i t y  fo r

compensation under the workers' compensation laws now i n  forc e in

C a l ifo rn ia , o r any laws h e re a fte r enacte d as an amendment or

supplement th e re to o r in l i e u  th e reo f. Such work ers' compensation


in su ra nce sh a l l cover a l l  per.sons employed by Tenant in connection

with the Property  and s h a l l cover l i a b i l i t y  w ith in s ta tu to ry  l im i ts

fo r compensation under any such ac t afo re sa id , based upon death  or

bod ily in ju ry cla ims made by, fo r o r on beh a lf o f any person

incurring o r suffe ring in ju ry o r death in connection with th e

Pro perty o r th e opera tion thereof by Tenant. Notw ithstandin g th e

foregoin g, Tenant may, in  compliance with the laws o f th e S ta te of

C a l ifo rn ia and i n  l i e u  of main ta in in g such in surance , s e l f- in s u re

fo r workers' compensation in which event r..essee s h a l l d e l iv e r to

Landlord evidence th a t such se lf- in su ranc e has been approved by the

approp ria te S ta te au th o r i t i e s .

b . A ll p o l ic ie s or c e r t i fi c a t e s  of in surance sh a l l

pro vid e th a t such p o l i c i e s sh a l l no t be cancele d , reduced in

coverage o r lim ited in any manner without a t l e a s t t h i r t y  (30) days


p r io r w ri t ten no tice to Landlord, All fi r e  and l i a b i l i t y  in sura nce

p o l ic ie s (not automobile and Workers' Compensation) p o l i c i e s may

name th e Landlord, C ity and Tenant as insu red s , ad d i t io n a l

in sureds, and/o r lo s s payable p a r t i e s  as t h e i r  i n t e r e s t s  may


appear.


c . The term " fu l l in su rab le valu e" as used in th i s

Section 2 . 19 sh a l l mean the cost (excluding th e co s t o f excavation,

foundation and foo tings below th e lowest flo o r and without

deduction fo r deprec ia tion) of provid in g s im i la r Improvements of

eq ual s iz e and pro vid in g th e same h a b i t a b i l i t y  as the Improvements


immediately before such casua lty o r o the r lo s s , but using readily··

av a i lab le contemporary components, inc lud ing the co s t of

cons truc tion , a rc h i te c tu ra l and engin eerin g fees , and insp ec tion

and superv is ion . To asc e r ta in th e amount o f coverage required ,

Tenant s h a l l cause th e fu l l in su rab le valu e to  be determined from

time to  time by app ra isa l by the in su re r , by agreement between


Tenant and Landlord o r by an app ra ise r mutu ally accep tab le to

Landlord and Tenant, not le s s o fte n th an once every  th re e years .
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d. A ll in sura nce provided under t h i s  Section 2 .19 sh a l l

be fo r th e b en e fi t of Tenant, Landlord and C ity . Tenant agrees to

tim ely  pay a l l  premiums fo r such in su ra nce and, a t  i t s  so le co s t

and expense, to comply and secure  compliance with a l l  in surance

re quirements necessary fo r the maintenance o f such insurance .

Tenant agrees to  submit bin ders o r c e r t i fi c a t e s  ev id en cing such


in sura nce to  Landlord p r io r to th e execution of th i s  Lease. Within


t h i r t y  (30) days, i f p rac t ic ab le , but in any event p r i o r to

ex p ira t io n of any such po licy , copie s of renewal p o l i c i e s ,  o r

c e r t i fi c a t e s  evid encin g the ex is tence th e reo f, sh a l l be submitted

to Landlord. A ll in sura nce here in pro vid ed  fo r under th i s  Section

2 .1 9  s h a l l be pro vid ed  by in su re rs licensed to do busin ess in  th e

S ta te of C a l ifo rn ia and ra ted A-VII o r b e t t e r .

e . I f Tenant fa i l s  o r refuses to  pro cure or main ta in

in sura nce as requ ired by th i s  Lease, Landlord s h a l l have the r ig h t ,

a t Landlo rd 's e le c t io n , and upon ten (10) days p r io r no t ic e to

Tenant, to pro cure  and main ta in  such in surance . The premiums paid

by Landlord sh a l l be tre a te d  as a lo an, due from Tenant, to be paid

on th e f i r s t  day of th e month following th e date on which th e

premiums were paid . Landlord sh a l l giv e prompt no tice of the

payment of such premiums, s ta t in g  the amounts paid and th e name of

the in su red (s ) .

2 .2 0  UTILITIES

Tenant s h a l l make a l l  arrangements fo r and pay fo r a l l

se rv ic e s and u t i l i t i e s  to th e Pro perty; Lan dlo rd sh a l l no t be

responsib le o r l i a b l e  to  Tenant fo r in te r ru p t io n o r sto ppages of

u t i l i t i e s  o r o th e r se rv ic e s to th e Pro perty except to the ex ten t

caused by the negligence o r w i l l fu l misconduct of Landlord.


2.21 HOLDING OVER


In th e ev en t Tenant fa i l s  to vacate  the Pro perty and fu l f i l l

a l l  of i t s  ob l ig a t io n s hereunder a t th e end o f th e Term, Tenant


s h a l l be l i a b l e  fo r a l l  damages incurred by Landlord by re ason of

th e in a b i l i t y  to  d e l iv e r possession of th e Property o r any po rt io n

th e reo f to  any o th e r person.

2 .2 2  ENTRY BY LANDLORD


Landlord rese rv es and sh a l l a t any and a l l  times have th e

r ig h t ,  but not th e ob l ig a t io n , to en te r th e Pro perty, fo r th e

followin g purposes: (a) to  respond to  any emergency s i tu a t io n ; (b)

to  inspec t th e Pro perty , pro vid ed  such insp ec tions s h a l l ta ke pla ce

durin g normal business hours and upon not l e s s  th an 5 calendar

days· no tice , except fo r inspec tions deemed necessary by Landlord
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to respond to any emergency s i tu a t io n , which inspec tions may occur

a t any time, and fo r which no advance no tic e s h a l l be required ; (c)

to  show sa id Property  to  p ro spec tive purchasers and tenan ts ,

provided such showings sh a l l occur only during th e l a s t s i x  months

of the Term hereof; (d) to post no t ic e s of non -re sp o n s ib i l i ty ; and

(e) to make rep a i rs to  th e Property , without any ob l ig a t io n to do

so, sub jec t to no t ic e to Tenant, and a re asonable  opportunity to

cure, as pro vid ed in  Section 2 .2 4 .e . hereof, ex cept fo r re p a i rs

deemed necessary by Landlord to respond to  any emergency s i tu a t io n ,

fo r which no no tic e o r opportun ity to cure s h a l l be requir ed .

Provided, however, th a t Landlord sh a l l ta ke a l l  reasonable  s te p s to

en su re th a t th e business of Tenant and i t s  sub tenants s h a l l no t be

in te rfe re d with unreasonably. Landlord agre es to  indemnify, defend


and hold Tenant harmless fo r any and a l l  cla im s, l i a b i l i t y  and

damages a r i s in g  out of any a c t i v i t y  by Landlord on the Pro perty

pursuant to  th i s  Section 2 .22 , except to the ex ten t caused by th e

neg ligen ce o r w i l l fu l misconduct of Tenant. Except to th e ex ten t

such claim i s  based on the negligence or w i l l fu l misconduct of

Landlord in conducting i t s  a c t i v i t i e s  pursuant to  th i s  Sec tion

2.22, Tenant hereby waives any cla im fo r damages fo r any in ju ry o r

inconvenience to o r in te rfe ren c e with T enant's business , any lo s s

of occupancy o r qu.iet enjoyment o f the Pro perty , and any o th e r lo s s

which may occur, bu t only  to th e extent and as the re s u l t of

Landlo rd 's en try onto  th e Property  and performance of Landlo rd 's

a c t i v i t i e s  purs uant to th i s  Sec tion 2 .22 . Landlord s h a l l have th e

r ig h t to  use any and a l l  means which Landlord may deem proper to

open doors in an emergency in order to ob ta in en try to  th e

Pro perty, without l i a b i l i t y  to Tenant ex cept fo r any fa i lu r e  to

exerc ise due care fo r T enant's p roperty . Any en try to th e Pro perty

obta in ed by Landlord by any means fo r th e purp oses sp e c ifie d above

sh a l l no t under any circumstances be constr ued o r deemed to be

fo rc ib le o r unlawful en try in to , o r a d e ta in e r of, th e Pro perty or

an ev ic t io n of Tenant from th e Property o r any po rt io n th e re o f.

2.23 DAMAGE, RECONSTRUCTION


a. Covered by ln sura nge. In  the event the Property  i s

damaged by fi r e  o r o th e r p e r i l s  covered by extended coverage


in su ra nce, Tenant s h a l l have the r ig h t to  use a l l  av a i lab le

in su rance pro ceeds to  re p a i r o r reb u i ld th e Improvements. I f th e

estimate d co s t o f re p a i r s i s  not in ex cess of av a i lab le in sura nce

proceeds (inclu din g ren t lo s s in sura nce pro ceeds, i f any), th en

Tenant s h a l l fo rthw ith re p a i r th e same (u sing the in su ra nce

proceeds to pay th e co s t of su ch rep a ir) and th i s  Lease sh a l l

remain in fu l l force and e ffe c t .
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b . Not Covered by Irnrnrance. ( i )  In the even t the

Property  i s  damaged as a re s u l t of any cause o th e r than th e p e r i l s

covered by fi r e  and exte nded coverage insurance , o r the es t im a ted

co s t of re p a i r s  ( inc lud ing lo s t re n t) i s  in  excess o f a v a i l a b le

insurance proceeds (inc lud ing ren t lo s s insurance p roceeds) , then

Tenant s h a l l n o t i fy  Landlord in w ri t in g o f th e amount by which the

es tim ated c o s t o f re p a i r s  exceeds such pro ceeds (the "S h o r t fa l l " ) ,

and Tenant sh a l 1 have the r ig h t ,  w ith in n in e ty ( 90) days a ft e r

re c e ip t o f such no t ic e , to  e l e c t to  prov ide the S h o r t fa l l and

pro ceed w ith such re p a i r s (using th e insurance pro ceeds and such


o th e r funds as Tenant may prov id e to  pay th e S h o r t fa l l ) ,  in  which


case th i s  Lease s h a l l continue in  fu l l  fo rce and e ffe c t .

( i i )  I f Tenant fa i l s  t o  n o t i fy  Landlord w ith in such


n in e ty (90) day period th a t i t  w i l l prov ide the S h o r t fa l l and

conduct th e r e p a i r s ,  then Landlord s h a l l have th e op tio n , w ith in

t h i r t y  days from th e end of the n in e ty (90) day pe rio d desc r ib ed in

c lau se ( i ) ,  e i t h e r  to (A) pro vid e th e S h o r t fa l l a t  Land lo rd 's  so le

expense and d i r e c t Tenant to  re p a i r o r re s to r e  such damage (u sin g

th e insurance proceeds and such ad d i t io n a l funds as Landlo rd may

prov id e t o  pay th e S h o r t fa l l ) ,  w ith th i s  Lease con tinu ing in  fu l l

fo rce and e ffe c t ,  o r (B) giv e no t ic e to Tenant te rm ina ting t h i s

Lease as o f the d a te sp e c ifie d  in  such no t ic e , which da te s h a l l be

no le s s th an t h i r t y  (30) and no more th an s ix ty  (60) days a ft e r  the

g iv ing o f such n o t i c e o f te rm ina tio n . In  th e event o f g iv ing such


n o t ic e o f te rm ina t io n , t h i s  Lease s h a l l exp ire and a l l  i n t e r e s t  of

Tenant i n  the P roperty s h a l l te rm inate on th e da te so  s p e c i fi e d  in

su ch n o t i c e .

c . Spec ia l Termin ation Rig hts . Notw ithsta ndin g

anyth in g to  th e co n tra ry conta in ed in  th i s  Sec tion , Tenant s h a l l

have no o b l ig a t i o n  whatsoever to  re p a i r ,  re c o n s t ru c t , o r r e s to r e

th e Property , and Lan dlo rd sh a l l have no r ig h t to  in s t r u c t Tenant


to  do so , in  e i t h e r  o f th e followin g cir cum sta nces: ( i )  th e damage

occurs during th e l a s t  th re e (3) years of th e Term of t h i s  Lease,


o r ( i i )  th e damage cannot reasonab ly be expecte d to  be rep a i re d

w ith in one (1) year . In th a t even t, Tenant may a t i t s  op tio n

te rm ina te th i s  Lease upon (30) days w r i t te n no t ic e to Landlo rd th a t

Tenant e l e c t s  no t to  re p a i r ,  re c o n s tru c t , o r re s to r e  th e P rope rty .

d . Excess In~urance Pro ceeds. I f comple tion o f

requ ired re p a i r ,  re c o n s tru c t io n o r re s to r a t i o n  o f th e P roperty does

no t u t i l i z e  a l l  insurance pro ceeds, th en Tenant may r e t a i n  su ch

unused proceeds . I f,  fo r any reason , Tenant does no t re p a i r ,

re c o n s t ru c t o r re s to r e  the Property , the insurance pro ceeds s h a l l

belo ng to  Landlord as i t s  p rope rty .
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e . Tenant sh a l l not be e n t i t l e d  t o  any compensation o r

damages from l1anqlord fo r lo ss of t:he use of th e whole o r any p a r t

of th e Pro perty, T enan t 's  personal property , o r any inconvenience


o r annoyance occasioned  by such damage, re p a i r , recons truc tio n , o r

re s to ra t io n . Tenant waives th e prov is ions of C a l ifo rn ia C iv i l Code

sec t io n s 1 932 (2) and 1 933 (4) with respec t to any d e s tru c t io n of th e

Property .

2.24 DEFAULT


a . Subje c t to th e no tic e and c.ure p rov is io ns of Sec tion

2 . 24. d. and 2. 24. e . ,  th e occurrence of any one o r more o f th e

followin g events s h a l l c o n s t i tu te a defau l t and bre ach of t h i s

J;ease by Tenant:
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(i) The fa i lu re by Tenant to  pay Rent o r observe

o r perform any o th e r covenants, cond itions , o r

p rov is ions of th i s  Lease o r th e Agreement Affec ting

Real Pro perty to be observed o r performed by

Tenant; o r

( i i )  Unti l Tenant has s a t i s fi e d  a l l  Phase Four


Conditions Precedent (as defined in the ODA)


app licab le to the Pro perty ( a ft e r which th i s

subparagraph ( i i ) s h a l l no longer be app lic ab le ) ,

(A) any defau l t o r breach of a m a te r ia l o b l ig a t io n

requ ired to be performed by Master Developer


purs uant to th e DDA, except a d e fau l t o r bre ach

described in subparagraph ( i i i ) ,  which i s  not cure d

w ith in th e app licab le cu re period , o r (B) any

uncured fa i lu re of a cond ition s e t fo r th  in the DDA


as a Phase Three Condition Pre cedent o r Phase Four


Condition Precedent except to  th e ex ten t such


cond ition i s  e i th e r not w ith in th e contro l of

Tenant as described in paragraph f. o f Sec tion 9 .1

of th e ODA, or i s  w ith in the con tro l o f Landlord o r

C ity ; o r

( i i i )  Until Tenant i s  e n t i t l e d  to reco rda tion o f

th e C e r t i fi c a te  of Completion fo r the Pro perty

( a ft e r which th i s  subparagraph ( i i i )  sh a l l no

longer be app l ic ab le ) , any d e fau l t o r bre ach o f a

m ate ria l ob l ig a t io n requir ed to be performed by

Tenant pursuant to th e ODA, but only  to th e ex ten t

i t  r e l a t e s  to  th e development o f the Pro perty

purs uant to th e DOA, which i s  not cured w ith in  th e

app lic ab le cu re period ;
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(iv) Any defau l t o r breach by Tenant pursuant to

any Perm itted Leasehold Mortgage o r re la te d

document which i s  not cured w ith in the ap p l ic ab le

cure period , provided i f th e re i s  a good fa i t h

d isp u te as to whether or not such a d e fau l t e x i s t s ,

th e re sh a l l be no defau l t hereunder u n t i l such


d ispu te i s  re so lv ed and the ex p ira t io n of the

app lic ab le cure period , pro vid ed fu r th e r th a t in

such ev en t th e no tic e and cure  p rov is ions of

se c t io n 2 .2 4 .d . and 2 .2 4 .e . s h a l l no t apply ; o r

(v) Any T ransfer th a t i s  not approved by Landlord


when and as requir ed by th i s  Lease; o r

(vi) The abandonment of th e Property  by Tenant; o r

(v i i ) The making by Tenant of any general

assignment fo r th e b en e fi t of c re d i to r s ; o r th e

fi l i n g  by o r agains t Tenant o f a p e t i t i o n  to have


Tenant adjudged a bankrupt, o r a p e t i t i o n  o r

reo rgan iza tion or arrangement under any law

re l a t i n g  to bankruptcy (u nle ss, in the case of a

p e t i t i o n  fi l e d  against Tenant, the same i s

dism is sed w ith in one hundred fi ft y  (150) days); o r

th e appointment of a tru s te e o r a re c e iv e r to  ta ke

possession of su b s ta n t ia l ly  a l l  o f T enant's a s s e t s

lo ca ted a t the Pro perty o r o f T enant's i n t e r e s t in

th i s  Lease, where possessio n i s  not re s to re d to

Tenant w ith in one hundred fi ft y  (150) days; o r the

attachment, execution, o r o th e r ju d i c i a l se iz u re of

s u b s ta n t i a l ly  a l l  o f T enant's a s s e ts lo c a ted a t  the

Property  o r of Tenant 

1 

s in t e r e s t in t h i s  Lease,


where such ·se iz u re i s  not dis charged w ith in one

hundred fi ft y  (150) days.


b . Subje c t to  F'orce Majeure dela y, fa i l u r e  o r dela y by

Tenant to  perform any term o r prov is ion of th i s  Lease c o n s t i tu te s

a d e fau l t under th i s  Lease. Tenant must immediately commence to

cure , co rre c t o r remedy such fa i lu re  o r dela y and s h a l l complete


such cure , co rre c t io n o r remedy with reasonable  d i l ig en c e , and

durin g any period o f curing sh a l l no t be in  d e fau l t , so long as i t

endeavors to complete such cure , co rre c t io n o r remedy with

reasonable  d il ig ence , and pro vid ed  such cure , co rre c t io n o r remedy

i s  completed w ith in th e app licab le time period s e t fo r th  h e re in

a ft e r  re c e ip t of w ri t te n no tic e (or such add i t io n a l time as may be

deemed by Landlord to be re aso nably necessary to c o rre c t the

d e fa u l t ) .
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c . Landlord sh a l l giv e w ri t ten no tic e of d e fau l t to

Tenant, spec ify ing th e defau l t complained of by Landlord. F a i lu re

o r dela y in  giv in g such no tice sh a l l not c o n s t i tu te  a waiver of any

d e fau l t , nor s h a l l i t  change the time of d e fa u l t . Except as

oth erw is e exp ress ly pro vid ed  in th i s  Lease, any fa i lu re s o r dela ys

by e i th e r p a r ty in  as se r t in g any o f i t s  r ig h t s and remedies as to

any d e fau l t s h a l l not operate  as a waiver of any d e fau l t o r of any

such r ig h t s o r remedies. Delays by e i th e r p a r ty in a s s e r t in g  any

of i t s  r ig h t s and remedies sh a l l not deprive e i th e r p a r ty of i t s

r ig h t to i n s t i t u t e  and main ta in any ac tions o r pro ceedin gs which i t

may deem necessary to p ro te c t , a s s e r t o r enforc e any su ch r ig h t s  o r

remedies.


d. I f a monetary ev en t of d e fau l t occurs , p r i o r to

exerc is ing any remedies hereunder, Landlord sh a l l g ive Tenant


w ri t te n no tic e of such defau l t . Tenant s h a l l have a period o f

seven (7) calendar days a ft e r  such no tice i s  rece ived or deemed

receiv ed w ith in  which to cu re the defau l t p r i o r to exe rc ise of

remedies by Landlord. Notwithstanding th e fore goin g, i f any

payment i s  not received by Landlord w ith in  seven (7) calendar days


following th e due date thereof, th en in add i t io n to th e remedies


conferred upon Landlord pursuan t to  th i s  Lease, a l a t e  charge of

te n percent (10%) o f the amount due and unpaid w i l l be added to th e

delinquent amount to  compensate Landlord fo r the expense o f

handling th e delinquency, computed from th e date on which the

amount was due and payable u n t i l paid . Without p re jud ic e to  the

r ig h ts o f Landlord hereunder, Tenant sh a l l indemnify Landlord


aga in s t , and sh a l l pay J,andlord on demand, any expense o r lo s s

which i t  may su s ta in o r incur as a d i r e c t r e s u l t of th e fa i l u r e  by

Tenant to  pay when due any ins ta l lm en t of Rent o r o th e r amounts


payable to  Landlord under th i s Lease, to the ex ten t th a t any such


expense o r lo s s i s  not recovered purs uant to such fore goin g

p rov is ions . A c e r t i fi c a t e  of Landlord s e t t in g  fo r th th e b a s is fo r

th e dete rm in ation of th e amounts necessary to indemnify Landlord in

respec t of such expenses or d i r e c t lo s s , subm itted to Tenant by

Landlord s h a l l be conclu sive and bin din g fo r a l l  purp oses.

e . I f a non-monetary event of d e fau l t occurs , p r io r to

exe rc is ing any remedies hereunder, Landlord s h a l l g ive Tenant


no tic e of such d e fau l t . I f th e defau l t i s  re asonably  capable  of

bein g cured w ith in  t h i r t y  (30) cale ndar days a ft e r  su ch  no tic e i s

receiv ed o r deemed re ceiv ed , Tenant sh a l l have such pe rio d to

e ffe c t a cu re p r io r to exerc ise o f remedies by Landlord. I f th e

d e fau l t i s  such th a t i t  i s  not re aso nably  capable  o f bein g cure d

w ith in  t h i r t y  (30) days, and Tenant (il i n i t i a t e s  c o rre c t iv e ac t io n

w ith in sa id period , and ( i i ) d i l ig e n t ly , con tinua l ly , and in  good

fa i t h  works to e ffe c t a cure  as soon as po ss ib le , th en Tenant s h a l l

have such add i t io na l time as i s  re aso nably  necessary to cure th e
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d e fau l t p r i o r to exe rc ise of any remedies by Landlord. In no event

s h a l l Landlord be pre clu ded from exerc is ing remedies i f the

s e c u r i ty o f i t s  fee in t e r e s t in the Lease Parcel becomes o r i s

about to  become m a te r ia l ly  je opard iz ed by any fa i lu r e  to cure  a

d e fau l t o r th e d e fau l t i s  not cured w ith in  one hundred e igh ty (180)

days a ft e r  th e f i r s t  no tic e of d e fau l t i s  giv en .

f. Any no t ic e of defau l t th a t i s  tran sm it ted by

e le c t ro n ic  facs im ile tr ansm is sion followed by de l iv e ry of a "hard"


copy, s h a l l be deemed de l iv e red upon i t s  tr ansm is sion , pro vid ed i f

such facs im ile i s  rece ived on a nonbusiness day o r a ft e r  5:00 p.m.


on a business day, re c e ip t s h a l l be deemed to have occurred on th e

next business day; any no tice o f defau l t th a t i s  pe rsona l ly

de l iv e red (inclu din g by means of p ro fe ss io na l messenger se rv ic e ,

c o u r ie r se rv ic e such as United Parcel Serv ic e o r Federa l Express,


o r by U.S. Posta l Serv ice ) , s h a l l be deemed rece ived on the

documented date o f re c e ip t by Tenant; and any no t ic e of d e fau l t

th a t i s  sen t by re g i s te re d  or c e r t i fi e d  mail, posta ge prepaid ,

r e tu rn  re c e ip t requ ired s h a l l be deemed receiv ed on the date of

re c e ip t th e reo f.

g . I f any d e fau l t o r bre ach i s  not cu red by Tenant


w ith in th e resp ec tiv e period of time provided in para gra phs d. and

e. of th i s  Section 2 .24, and i f such d e fau l t o r bre ach i s  not cu red

by a Leasehold Mortgagee w ith in  th e time pro vid ed  in Sec tion 2.30


hereof, th en Landlord sh a l l be e n t i t l e d  to  exe rc ise any and a l l

r ig h t s o r remedies which may be av a i lab le a t law o r in equ ity ,

inc lud ing te rm inating th i s  Lease. Any and a l l  r ig h ts o r remedies


av a i lab le to Landlord s h a l l be cumulative, and no t a l t e rn a t i v e .

Provided, however, Landlord sh a l l no t be requ ired to d e l iv e r

w r i t te n no tic e to Tenant as a cond ition to T enant's o b l ig a t io n s to

pay any ren t hereunder, o r as a cond ition to T enant's o b l ig a t io n s

under any Leasehold Mortgage or re la te d  documents, so long as

Landlord provid es w ri t te n no tic e to Tenant befo re exe rc is ing i t s

remedies o r term inating th i s  Lease, as described i n  th i s

subd iv is ion h . ,  above.


h. In any case where, a ft e r  no tic e of d e fau l t i s  giv en

to  Tenant pursuant to  th i s  Section 2.24 and any Perm itted Leasehold


Mortgagee purs uant to  Sec tion 2.30, and p r io r to T enant's leaseho ld

i n t e r e s t having become ves ted in th e Perm itted Leasehold Mortgagee,


n e i th e r Tenant nor the Perm itted Leasehold Mortgagee has cure d such


d e fau l t w ith in  th e re sp ec t iv e times pro vid ed  fo r such cure in th i s

Lease, th en Landlord sh a l l have th e followin g r ig h t s  and remedies:
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( i) Landlord sh a l l have th e r ig h t to seek money

damages aga ins t Tenant;
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2.24A 

( i i )  Landlord s h a l l have the 

in ju n c t iv e r e l i e f and /o r s p e c i fi c  

any o b l ig a t io n of Tenant here under;

r i g h t to  seek


performance of

( i i i )  Landlord s h a l l have the r ig h t to  cure the

d e fau l t ,  i n  which case , Tenant s h a l l re imburs e a l l

c o s ts and expenses incu rred by Lan dlo rd in

connection th erew ith , immediately upon demand, p lu s

i n t e r e s t a t th e ra te  of te n  pe rc en t (10%) p e r

annum.

(iv) Landlord s h a l l have th e r ig h t to te rm ina te

t h i s  Lease.


RIGHT OF REVERTER


a. Sub jec t to  the no tic e and cure p ro v is io n s o f Sec tion

2 .24 .d . and 2 .2 4 . e . ,  u n t i l  Tenant i s  e n t i t l e d  to re c o rd a t io n of th e

Agency C e r t i fi c a t e  of Completion fo r th e Property ( a ft e r which th i s

Sec tion 2. 24A sh a l l no longer be ap p l ic ab le ) , J,andlord s h a l l have


th e ad d i t io n a l r i g h t ,  a t i t s  op tion , to te rm inate th e DDA and th i s

Lease, and to  re e n te r and ta ke possession o f th e P roperty (o r any

po rt io n thereo f) with a l l  improvements th ereon, and to  term inate

and rev e s t in  Landlord the leaseho ld e s t a t e  th e re to fo re conveyed to

Tenant, as pro vid ed in  C a l ifo rn ia Health and Safe ty code Sec tion

33437, in  the event o f an uncured d e fau l t desc ribed in  t h i s  se c t io n

2.:24A, below:
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(i) Tenant o r Assignee fa i l s  t o  commence

con s tru c t io n of any Improvements as req u ire d by th e

DDA fo r a period of n ine ty (90) days a ft e r  w r i t te n

n o t ic e from Landlord, which sh a l l be sub je c t to

Force Majeure Delay; o r

( i i )  Tenant o r Assignee abandons o r s u b s t a n t i a l l y

suspends cons tru c t io n of any Improvements fo r a

pe rio d of n ine ty (90) days a ft e r  w r i t t e n  no tic e

from Landlord, which s h a l l be su b je c t to  Force


Majeure dela y; o r

( i i i )  Tenant o r Assignee ass ign s o r attem p ts to

ass ign th e DDA, o r any r ig h t s  th e re in , o r t r a n s fe r ,

o r s u ffe r any invo lun tary t r a n s fe r o f th e Property

o r such p a r t y 's  i n t e r e s t in  th e P roperty , o r any

p a r t th e reo f, in v io la t io n  of the DDA o r t h i s  Deed,


and such bre ach i s  no t cure d w ith in t h i r t y  (30)

days a ft e r  the date of w r i t te n no tic e th e re o f; o r
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(iv) Tenant o r Assignee oth erw is e 

breaches th e DDA, and such bre ach i s  

w ith in th e time provided in Section 9.1 

m a te r ia l ly

no t cure d

of the DDA.


b. P r io r to  S a t i s fa c t io n of Phase Four Conditions.

Except as pro vid ed in  paragraph bb . , below, of th i s  Section 2.24A,


p r i o r to th e s a t i s fa c t i o n  of a l l  Phase Four Conditions Precedent


app l ic ab le to th e Pro perty , th e Landlo rd 's r ig h t o f re v e r te r

e s ta b l i s h e d in th i s  Sec tion 2.24A sh a l l be sen io r in p r i o r i t y  to

any l i e n ,  inc lud ing Perm itted Leasehold Mortgages, such th a t i f

Landlord exe rc ise s i t s  r ig h t of rev e r te r , a l l  such l i e n s and

leaseho ld mortgages w i l l be extinguis hed and the Landlord w il l be

reves ted o f t i t l e  to  the Pro perty free and c le a r of a l l  such l ie n s

and leaseho ld mortgages.


bb. ~ommunity F a c i l i t i e s  D i s t r i c t

(i) Notwithstanding any p rov is ion conta in ed in

t h i s  Lease o r any o th e r document, but sub jec t to

th e prov is ions of paragraph ( i i ) ,  below, Landlord


s h a l l subord in ate  i t s  r ig h t of re v e r te r e s tab l i sh ed

in th i s  Section 2. 24A to  bhe sp e c ia l ta x  l i e n

imposed on any po rtion of th e Property  in

connection with th e formation by th e C ity o f San

Diego o f a Community F a c i l i t i e s  D i s t r i c t ,  whether


such formation occurs p r i o r to o r a ft e r

s a t i s fa c t i o n  of th e Phase Four Conditions

Pre cedent, so th a t in the event Landlord exe rc ise s

such r ig h t of re v e r te r , Landlord would tak e the

a ffe c te d property  sub jec t to such sp ec ia l tax l i e n .

( i i )  Landlord 's ob l ig a t io n to subord in ate  i t s  r ig h t

of re v e r te r to th e sp ec ia l tax l i e n  imposed on any

po rt io n of the Pro perty in connection w ith th e

form ation o f a Community F a c i l i t i e s  D i s t r i c t p r i o r

to  th e s a t i s fa c t i o n  of Phase Four Conditions

Pre cedent sh a l l be sub jec t to Master Developer's

d e l iv e ry to th e Landlord, no t l a t e r  th an th e

is suance of any bonds secure d by such sp ec ia l tax

l i e n ,  o f an unconditional irrevocab le l e t t e r  of

c r e d i t (the "LOC") meeting th e re quriements s e t

fo r th  i n  Exhib it "A" to  the F i r s t Im plementation


Agreement to th e DPA.


c . Conditions of Subord in ation to Sep ior Obligations .

Subje ct to  th i s  para gra ph c . ,  following s a t i s fa c t i o n  in fu l l of a l l

Phase Four Conditions Precedent app licab le to th e Property , the

Landlord s h a l l subord in ate  i t s  r ig h t of re v e r te r to the l i e n  of any
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Community Financing D i s t r i c t o r o th e r fin ancin g bonds issued with

resp ec t to  the Property  and th e l i e n  of any Perm itted Leasehold


Mortgagee (c o l le c t iv e ly , a "Senior Ob liga tion") . The Landlord 's

agreement to subord in ate  i t s  r ig h t o f re v e r te r to  sen io r

Obligations i s  sub jec t to the hold er of any Senior Obligation to

which th e Landlo rd 's r ig h t of re v e r te r i s  to be subordin ate d , s h a l l

agre e, in w riting , to pro vid e to th e Landlord the following :d gh ts :

( i) Upon th e occurrence of an event of d e fau l t

under any of th e Senio r Obligation documents, th e

ho lder of th e sen io r Obligation s h a l l promptly


n o t i fy loandlord of the occurrence of such ev en t of

d e fau l t , which n o t i fi c a t io n  s h a l l be pro vid ed to

Landlord contemporaneously w ith th e d e l iv e ry to

Tenant o r Assignee o f any no t ic e of d e fau l t under

any o f th e Senio r Obligation documents;


( i i )  The Landlord sh a l l have th e r ig h t , during th e

cure periods which apply to th e Tenant o r Assignee


purs uant to the sen io r ob l ig a t io n documents and any

cure  period which may apply to  th e Landlord under


app licab le law, to cure  Tenant o r Assignee 's

d e fau l t re l a t i v e  to the sen io r Obligation; and

( i i i )  Afte r a defau l t on any of the Senior

Obligation documents but p r i o r to  a fo rec lo su re

s a le o r deed in l i e u  assignment of the leaseho ld

i n t e r e s t in  the Pro perty, th e Landlord sh a l l have


th e r ig h t to ta ke t i t l e  to the Pro perty and cure

th e defau l t re l a t i v e  to  the Senior Obligation

documents, without the ho lder of the Senio r

Obligation exerc is ing any r ig h t i t  might oth erw is e

have to  ac c e le ra te th e Senio r Obligation by re aso n

of such t i t l e  t ra n s fe r , so long as Landlord


promptly cures any such defau l t upon tak ing t i t l e

to th e Property .

d. Following Satisfac tiQ p of Phase FolJr Conditions

Pre cedent. Upon and a ft e r  th e s a t i s fa c t i o n  o f a l l  Phase Four


Conditions Precedent fo r the Pro perty, such :right to  re en te r ,

repossess , te rm in ate  and rev e s t sh a l l be sub je c t to and be lim ited

by and s h a l l not defea t , re nder in v a l id o r l im i t ,  and Land lo rd 's

r ig h ts s h a l l be sub je c t and su bord in ate  to any r ig h ts o r in t e r e s t s

pro vid ed in th e DDA fo r th e p ro te c t io n of any Mortgagee of a

Perm itted Leasehold Mortgage Loan. To carry out th i s  para gra ph d,

sub jec t to  th e cond itions s e t fo r th  in  paragraph c . of th i s  Sec tion

2. 24A, th e Landlord sh a l l ex ecute such re asonable  subo rd ination
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agreements as may be re queste d ·by Tenant o r the maker o f any

Permitted Leasehold Mortgage Loan.

e . Disposit;;b~m of Pro perty Following Rev ersion. I f

such reve rs ion occurs following th e s a t i s fa c t i o n  of a l l  Phase Four

Conditions Pre cedent fo r th e Pro perty and subord in ation o f th e

Landlord 's Rig ht of Reverter to th e l i e n  of a Perm itted Leasehold


Mortgage Loan, upon th e reves ting in Landlord of th e leaseho ld

e s ta t e  th e re to fo re conveyed to  Tenant as pro vid ed in t h i s  Section

2.24A, Landlord s h a l l ,  purs uant to  i t s  re s p o n s ib i l i t i e s under s t a t e

law, use i t s  b e s t e ffo r t s  to  lease th e Pro perty , o r any p a r t

th e reo f, a s soon and in  such manner as Landlord sh a l l find fe a s ib le

and co n s is te n t with th e ob jec tiv es o f th e community Redevelopment


Law, th e Reuse Pla n and th e Redevelopment Pla n to a q u a l i fi e d  and

respons ib le p a r ty or p a r t i e s  (as determined by Landlord), who w il l

assume th e o b l ig a t io n o f making o r completing th e improvements, o r

such o th e r improvements in th e i r s tead , as s h a l l be s a t i s fa c to ry  to

Landlord and in accordance with th e uses sp ec ified fo r th e

Pro perty, o r any p a r t thereof, in th e Redevelopment Pla n. Upon


such conveyance o f th e Pro perty, o r any p a r t th e reo f, the proceeds


th e reo f, i f any, s h a l l be applied :
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( i)  F i r s t (but only  i f such revers ion occurs

follow in g th e s a t i s fa c t i o n  of a l l  Phase Four

cond itions Precedent and subord in ation of th e

Land lo rd 's Right of Reverter to  the l i e n  of any

Perm itted Leasehold Mortgage Loan), repayment in

fu l l o f th e outs ta ndin g bala nce of any Perm itted

Leasehold Mortgage Loan;

( i i )  nex t, to reimburse Landlord on i t s  own behalf

o r on beha lf of th e City of San Diego of a l l  co s ts

and expenses incurred by Landlord, inc lud ing

s a l a r i e s  of personnel engaged in such ac t io n , in

connection with th e recap ture , management and

le a s in g o f th e Pro perty, o r any p a r t th e reo f (but


l e s s  any income derived by Landlord from th e

leas ing of th e Pro perty, o r any p a r t th e reo f, in

connection with such management); a l l  taxes ,

assessments and water and sewer charg es with


re sp ec t to the Pro perty o r any p a r t th e reo f (o r, in

th e ev en t th e Pro perty, o r any p a r t th e re o f 

1 

i s

exempt from taxa tio n o r assessment or such charg es

during the period of ownership, th en su ch ta xes ,

assessmen ts o r charg es, as would have been pay ab le

i f  th e Pro perty, o r p a r t th e reo f, were not so

exempt); any payments made o r necessary to  be made

to  dis charge o r pre vent from attach ing o r bein g
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made any subsequent encumbrances o r l i e n s due to

o b l ig a t io n s , d e fau l ts or a c ts of Tenant, i t s

successors o r tran sfe re e s ; any expenditures made o r

ob l ig a t io n s in curred with re sp ec t to the making o r

completion of the agreed improvements o r any p a r t

th e reo f on th e Pro perty , o r any pax·t th e reo f; and

any amounts oth erw is e owing to th e Landlord by

Tenant and i t s  successor o r tra n s fe re e ; and

( i i i )  Third, to reimburse Tenant, i t s  successo r o r

t ra n s fe re e , up to  th e amount equal to : th e sum of

th e considera tion paid to th e Landlord fo r the

le a se of th e Property  (or a l lo c ab le t o  th e p a r t

thereof) and th e co s ts in curred fo r the development


o f the Pro perty, o r any p a r t th e reo f, o r fo r the

cons truc tion of the agreed improvements th ereon,

l e s s  (sub je c t to  th e s a t i s fa c t i o n  of a l l  Phase Four


cond itions Precedent) th e Perm itted Mortgage Loan.

(iv) Any bala nce remaining a ft e r  such


reimbursements sh a l l be re ta in ed by Landlord as i t s

p roperty .

f. Rules o f :j:nte rp re ta tion. To th e ex ten t th a t the

r ig h t e s tab l ish ed in th i s Section 2.24A in volv es a fo rfe i tu re , i t

must be s t r i c t l y  in te rp re te d aga ins t l1andlord, the p a r ty fo r whose

b en e fi t i t  i s  c re a ted . The r ig h ts e s tab l ish ed in th i s  Sec tion

2.24A are  to be in te rp re te d in  l i g h t of th e fa c t th a t Landlord w i l l

convey th e le aseho ld in te r e s t in  th e Property to  Tenant fo r

development and not fo r speculation .

g . §J..tatutory Basis fo r Right of Reverte r. The p a r t i e s

acknowledge th a t Landlord 's r ig h t o f re v e r te r pursuant to th i s

Sec tion 2.24A i s  authoriz ed by and i s  in furtherance o f C a l ifo rn ia

Health and Safety Code Section 3 3 43 7 .

h . Exp ira tion of Right of R~verter. The r ig h t s

e s tab l i sh ed i n  t h i s  Section 2.24A sh a l l not apply  to th e Property

a ft e r  th e reco rda tion of the Agency C e r t i fi c a te  o f Completion w ith

resp ec t to  th e Property .

2.25 EMINENT DOMAIN


a . I f th e Pro perty o r any po rt io n the reo f i s  ta ken

under th e power o f eminent domain, o r so ld by Landlord under the

th re a t of the exe rc ise o f such power, th i s  Lease s h a l l term inate as

to  the p a r t so ta ken as of th e date th a t th e condemning au th o r i ty

tak es possession o f th e Pro perty. I f a po rt io n o f th e Property  i s
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ta ken or so ld under such th re a t such th a t th e commercial use of th e

Pro perty i s  no longer re asonably  v iab le , e i t h e r Landlord o r Tenant


may term inate t h i s  Lease as of th e date th a t the condemning


au th o r i ty takes possession by de l iv e ry of w ri t te n no tic e of such


e le c t io n w ith in tw enty (20) days a ft e r  such p a r ty has been n o t i fi e d

of the tak ing o r , in  th e absence th e reo f, w ith in  twenty (20) days


a ft e r  th e condemning au th o r i ty sh a l l have ta ken possession .

b . I f t h i s  Lease i s  no t te rm in ate d by Landlord o r

Tenant, i t  s h a l l remain in fu l l fo rce and e ffe c t as to th e po rtio n

of th e Property remaining. !n such event, Tenant s h a l l ,  a t

T enan t's own expense, re s to re th e Pro perty to a complete un i t of

l i k e  q u a l i ty  and charac te r , ex cept as to s iz e ,  as ex is ted p r io r to

the date  on which the condemning au th o r i ty took possession .

c . Except as pro vid ed in paragraph d . ,  below, a l l

awards fo r th e tak ing o f any p a r t of th e Property  o r pro ceeds from

th e sa le made under th e th re a t of th e exe rc ise of th e power of

eminent domain s h a l l be paid  d i r e c t ly  to Tenant; pro vid ed, however,


th a t Landlord s h a l l be e n t i t l e d  to any award which i s  s p e c i fi c a l ly

made fo r the value of the fee as encumbered by th i s  Lease


(in c lu d in g any re s id u a l valu e a ft e r  th e Term) .

d. During th e l a s t  twenty (20) years of the Term, a l l

awards fo r th e tak ing of any part of the Property  o r pro ceeds from

the sa le made under the th re a t of th e exe rc ise of th e power of

eminent domain s h a l l be paid d i r e c t ly  to Landlord (except as

pro vid ed  in  para gra ph e . ,  below), whether made as compensation fo r

dim in ution o f value of the le aseho ld e s t a t e ,  fo r the tak ing o f th e

fee , o r as severance damages; pro vid ed , however, th a t Tenant sh a l l

be e n t i t l e d  to any award which i s  s p e c i fi c a l l y  made fo r th e valu e

of th e leaseho ld e s t a t e  c rea ted by th i s  Lease, T enant's in t e r e s t in

th e Improvements and any lo ss of or damage to Tenant· s trad e

fix tu re s and removable personal p roperty .

e . Notw ithstandin g any p rov is ion of th i s  Section 2. 25,

in  the event Landlord exerc ise s i t s  power of eminent domain with

re sp ec t to  th e Property  o r any po rt io n thereof o r i n t e r e s t th e re in ,

Tenant s h a l l be e n t i t l e d  to such awards as may be au tho rized by

app lic ab le law, inc lud ing bonus valu e , i f any, without regard to

t h i s  Sec tion 2 .25 .

2.26 ESTOPPEL OFFSET STATEMENT


a . Tenant s h a l l ,  a t any time and from time to time upon

not le s s th an tw enty (20) days· p r io r w ri t te n no tic e from Landlord,


ex ecute, acknowledge, and d e l iv e r to  Landlord a sta tement in

w ri t ing c e r t i fy in g  th a t th i s  Lease i s  unmodified and in fu l l force
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and e ffe c t {or, i f modified, i s  in fu l l fo rce and e ffe c t ,  and

s t a t i n g  the modifications) and acknowledging th a t th e re are not, to

T enan t 's  knowledge, any uncured d efau l ts on th e p a r t of Landlord


here under (or sp ec ify ing such d e fau l ts i f any a re claimed) and such


o th e r matters as may be reasonab le and customary o r as needed to

c l a r i fy  any p rov is ion of th i s Lease. T enant's fa i l u r e  to d e l iv e r

su ch  sta tement to Landlord with in  twenty (20) days a ft e r  re c e ip t of

Land lo rd 's no tic e sh a l l be conc lusive ly deemed to be T enant's

acknowledgment th a t th i s  Lease i s  unmodified except as re fle c te d  in

re cord ed in str uments  and th a t , to T enant's knowledge, th e re a re no

uncured d e fau l ts on . th e p a r t of Landlord here under.

b . Landlord sh a l l ,  a t any time and from time to  time

upon not le s s th an twenty (2 O) days' p r io r w ri t ten no tic e from

Tenant, execute , acknowledge, and d e l iv e r to  Tenant a sta tement in

w ri t ing c e r t i fy in g  th a t th i s  I.ease i s  unmodified and in fu l l force

and e ffe c t {or 

1 

i f  modified, i s  in fu l l force and e ffe c t ,  and

s t a t i n g  th e modific ations) and acknowledging th a t th e re are no t, to

LandJ.ord's knowledge, any uncured d efau l ts on the p a r t of 'I'enant


hereunder (or sp ec ify ing such defauJ.ts i f any are cla imed), th e

l a s t  date Landlord received ren t under th i s Lease, the date such


re n t was due and the amount th e reo f, acknowledging th a t th e

re c ip ie n t w il l re ly  on th e c e r t i fi c a t e ,  and such o th e r m atte rs as

may be reasonable  and customary o r as needed to  c l a r i fy  any

p ro v is io n of th i s  Lease. LandJ.ord' s fa i l u r e  to  d e l iv e r such


sta tement to Tenant w ith in  twenty (20) days a ft e r  re c e ip t of

T enan t 's  no tic e sh a l l be conc lu sive ly  deemed to  be Landlord 's

acknowledgment th a t th i s  Lease i s  unmodified except as re fle c te d  in

re cord ed in str uments  and th a t , to Landlo rd 's knowledge, th e re a re

no uncured d e fau l ts on the p art of Tenant here under.

2.27 HAZARDOUS MATERIALS


a. For purp oses of t h i s  Lease, th e term "Hazardous


M ateria ls" sh a l l mean and in clude th e followin g:

(1) a "Hazardous substa nce", "Hazardous M ateria l" ,

Hazardous Waste", o r "Toxic Substance" under


the Comprehensive Environmental Response,


Compensation and L ia b i l i t y  Act of 1980, 42

U.S.C. § §  9601, !l.!;;. .€l§.Q., th e Hazardous


M ateria ls T ranspo rta tion Act, 49 u.s.c. § §

5101, e t se~., o r th e Resource Conservation


and Recovery Act, 42 u.s.c . § §  6901, Jal: . .fi!§9:.;
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(2) an "Extremely Hazardous Waste", a "Hazardous


Waste", o r a "R es tr ic ted Hazardous Waste",


under § § 25115, 25117 o r 25122.7 of th e

C a l ifo rn ia Health and Safe ty Code, o r i s

l i s t e d  o r id e n t i fi e d  pursuant to  § §  251.40 o r

44321 of th e C a l ifo rn ia Health and Safety

code;


{3) a "Hazardous M ate ria l" , "Hazardous Substance",


"Hazardous Waste", "Toxic A ir  Contaminant" 

1 

o r

"Medical Waste" under § §  25281

1 

25316, 25501,


25501.1 , 117690 o r 39655 of the C a l ifo rn ia

Health and Safe ty Code;

(4) "O il" o r a "Hazardous Substance" l i s t e d  o r

id e n t i fi e d  pursuant to  § 311 of the Fed eral


Water Po llu t io n Control Act, 33 u . s . c .  § 1321,


as well as any o th e r hydro carb onic  su bstance

o r by-p ro duct;

(5) l i s t e d  o r defined as a "Hazardous Waste",


Extremely Hazardous waste", o r an "Acutely


Hazardous Waste" pursuant to  Chap ter 11 of

T i t l e  22 of th e C a l ifo rn ia Code of

Regula tions;

(6) l i s t e d  by the S ta te of C a l ifo rn ia as a

chemical known by the S ta te to  cause cancer o r

rep roduc tive to x i c i t y  pursuant t o §  25249.9(a)


o f the C a l ifo rn ia Health-and Safe ty Code;

(7) a m ate ria l which due to  i t s  c h a ra c te r i s t i c s  o r

in te ra c t io n with one o r more o th e r substa nces,

chemical compounds, o r m ix tu re s, damages o r

th re a ten s to damage, h ea l th , sa fe ty , o r th e

environment 

1 

o r i s  requ ired by any law or

pub l ic agency to  be remed iated, inc lud ing

remedia tion which such law o r pub l ic agency


requ ire s in o rde r fo r the p roperty to  be put

to  any lawful purpose;


(8) any m ate ria l whose pre sence would requ ire

remedia tion pursuant to  the gu id e l in e s s e t

fo r th  in  the S ta te of C a l ifo rn ia Leaking


Underground Fuel Tank F ie ld Manual, whether o r

no t th e pre sence of such m ate r ia l re su l te d

from a le ak in g underground fue l ta nk ;
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( 9) 

p e s t ic id e s regu la ted 

In se c t ic id e , Fungicide 

u . s . c .  § §  136 e t seq . ;

under th e ~"ederal

and Roden ticide Act, 7

(10) asbesto s , PCBs, and o th e r substa nces regu la ted

under th e Toxic Substances con tro l Act, 15

u.s.c. § §  2601 ~fl.fill.;

(11) any rad io ac tiv e m ate ria l inc lud ing 

1 

without


l im i ta t io n , any "source m ate r ia l" , "spec ia l

nuc lear m ate ria l" , "by· pro duct m ate ria l" ,

"lo w-le vel wastes", "h igh -leve l rad io ac tiv e

waste", "spent nuc lear fue l" o r "transu ran ic

waste", and any o the r rad io ac t iv e m ate r ia ls o:r

rad io ac t iv e wastes, however produced,


regu la ted under th e Atomic Energy Act, 42

u . s . c .  § §  2011 e t ~., th e Nuclear Waste

Po licy Act, 42 V.S.C. § §  10101 ID;;, seq. 

1 

o r

pursuant to the C a l ifo rn ia Radia tion Control


Law, C a l ifo rn ia Health and Safe ty code § §

114960 ID<. film ·;

(12) regu la ted under th e Occupational s a fe ty and

Health Act, 29 U.S.C. § §  651 et~., o r th e

C a l ifo rn ia Occupational Safe ty and Health Act,


C a l ifo rn ia Labor Code§§ 6300 et~··; and /o r

(13) regu la ted under the Clean A ir Act, 42 U.S.C.


§ §  7401 ~  !!.fil l ,  o r purs uant to D iv is ion 26 of

th e C a l ifo rn ia Health and Safety Code.

b . The term "P re -ex is t ing S i te Conditions" s h a l l mean

th e ex is tence , re le a s e , pre sence o r d ispo sa l on, in , under, about


o r ad jacen t to the Pro perty , of any Hazardous M ateria ls which


occurred befo re th e de l iv e ry o f possession o f th e Pro perty to

Tenant.


c . Tenant sh a l l no t, ex cept in  compliance with law:

(1) Make, o r perm it to  be made, any use  ·of the

Pro perty , o r any po rtio n th e reo f, which emits,


o r perm its the emission of dust, sweepings,


d i r t ,  c inde rs , fumes, o r odors in to  the

atmosphere, th e ground, o r any body of wate r,

whether na tu ra l o r a r t i f i c i a l ,  in v io la t io n of

app l ic ab le law; o r
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(2) Discharge, leak , o r em it, o r perm it to be

dis charg ed, leaked , o r em itted , any l iq u id ,

s o l id , o r gaseous matter, o r any combination


the reo f, in to  th e atmosphere, th e ground, o r

any body of wate r, in v io la t io n  of app licab le

law.


(3) Use, s to re o r dis pose of any Hazardous


M ateria ls on th e Property .

d. Tenant s h a l l not keep any tra s h , garbage, waste, o r

o th e r re fu se on the Pro perty ex cept in  san i ta ry con ta iners and

s h a l l regu la r ly and frequently remove th e same from the Pro perty.

Tenant s h a l l keep a l l  in c in e ra to rs , con ta ine rs , and o th e r equipment


used fo r th e sto rage o r d ispo sa l of such m atte r in a c lean and

san i ta ry cond ition . Tenant sh a l l surrender the Pro perty a t th e

e x p i ra t io n o r term ination of th i s  Lease fre e of any Hazardous


M ateria ls o r contam in ation caused by T enant's a c t i v i t i e s ,  and fre e

and c le a r of a l l  judgements, l i e n s , o r encumbrances caused by

T enant's a c t i v i t i e s  and sh a l l ,  a t i t s  own co s t and expense, re p a i r

a l l  damage and c lean up o r perform any remedia l ac tio n necessary

re la t in g  to  any Hazardous M ate ria ls o r contam in ation caused by

Tenant's a c t i v i t i e s .  Tenant s h a l l ,  a t i t s  s o le  cost and expense


remediate in accordance with law and/o r remove any a l te ra t io n s o r

improvements th a t may be contaminated o r may conta in  Hazardous


M ateria ls caused by T enant's a c t i v i t i e s .

e . Tenant s h a l l indemnify, defend, and hold harmless


Landlord, th e C ity of San Diego and th e i r  re sp ec tiv e o ffi c e r s ,

employees, con trac to rs and agents  ( c o l le c t iv e ly re fe rre d to  as th e

"Indemnified P a r t i e s " ) ,  with counsel reasonably  accep ta b le  to

Agency, from and aga in s t any and a l l  lo s s , l i a b i l i t y ,  damage,

cla im , co s t and expense (inclu din g reasonable  a tto rn ey s ' fees ,

cou rt and l i t i g a t i o n  co s ts and fees of expert witnesses) re su l t in g

o r a r i s in g  from o r in any way connected w ith the followin g: th e

ex is tence , re le a s e , pre sence o r d ispo sa l on, in , under, about o r

ad j a cent to th e Property , a t any time a ft e r  th e d e l i very  of

possess ion and conveyance of th e Pro perty to  Tenant, of any

Hazardous M ateria ls , except to th e ex ten t o f (and in no ev en t sh a l l

Tenant be responsib le for) any lo s s , l i a b i l i t y ,  damage, claim , cost

o r expense caused by: (1) P re -ex is t in g Conditions; and (2) th e

negligence o r w i l l fu l misconduct o f any In demnified Party o r any

Assignee o r any tenan t o r su bte nant of th e c i t y  of San Diego p r io r

to  th e e ffe c t iv e date of th i s  Lease o r th e assignment o f the

management of th e Property  to  Tenant p r io r to  th e e ffe c t iv e date  of

th i s  Lease, whichever occurs f i r s t .
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f,  Notwithstanding th e exp ira t io n o r term ination of

th i s Lease, T enan t's ob liga tio ns and l i a b i l i t i e s  under t h i s  Section

sh a l l continue so long as Landlord continues to  own the Property  or

any po rt io n thereof ox· oth erw is e remains respons ib le fo r any

Hazardous M ateria ls on th e Property ; pro vid ed , however, th a t

noth in g conta in ed in th i s  prov is ion i s in te nded to o r s h a l l have

th e e ffe c t of re l ie v in g any party of l i a b i l i t y  under any app licab le

s ta tu to ry o r common law.


2 .28 TENANT'S SIGNAGE


Tenant sh a l l have th e r ig h t to pla ce signs on·th e Property  in

accordance with app lic ab le C ity re quirements.


2 .29 MEMORANDUM OF LEASE


concurren tly with the execution of th i s  Ground Lease, 1,andlord


and Tenant sh a l l execute in  recordable  form a Memorandum of Lease,


s u b s ta n t i a l ly  in  th e form attached here to as Exh ib it "C" which i s

in corporate d h e re in by th i s  reference , which e i th e r p a r ty i s

auth oriz ed to  record .

2 .30 MORTGAGEE PROTECTION PROVISIONS


a . DEFINITIONS.


(i) For purposes of th i s  Lease, the term "mortgage"


sh a l l in c lu de whatever se c u r i ty in struments a re used in th e locale

of the Pro perty , such as , without l im i ta t io n , deeds of t r u s t

se cu r i ty deeds, and cond itiona l deeds. The term "mortgage" sh a l l

a lso in clu de any in str uments  required in connection with a s a l e ·

leaseback tran sa c t io n . The term "mortgagee" s h a l l inc lude the


ho ld er of the secure d p o s i t io n under each of th e fore goin g ty pes of

in str uments , inc lud ing but not l im ited to  th e b ene fic ia ry under a

deed o f t r u s t ,  the secure d p a r ty under a se c u r i ty agreement and th e

le s s o r in a sa le - leaseback tran sac t io n .

( i i )  For purposes of th i s  Lease, th e term


"Leasehold Mortgage" means a conveyance of a se c u r i ty  in t e r e s t in

th i s  Lease and a l l  of Tenant's in t e r e s t s  in th e Pro perty

( c o l le c t iv e ly re fe r re d to  as "Tenant's Leasehold In te re s ts " ) to  <i

lender (a "Leasehold Mortg_agee") to se cure any lo an (which sh a l l

in c lu de , among o th e r th ings , bond fin an cing) to  fin ance any

cons truc tio n , improvement o r a l t e r a t i o n  o f the Property , o r, t o

secure any refinanc ing of any such lo an (or bond fin ancin g) .

( i i i )  For purp oses of th i s  Lease, th e terms


"Perm itted Leasehol,d Mortgage" and "P ermitted Leasehold Mortgagee"
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s h a l l  mean, r e s p e c t i v e l y ,  a Leaseho ld Mortgage and a Leaseho ld

Mortgagee s a t i s fy i n g  a l l  o f th e c o n d i t io n s s e t  fo r t h  i n  p a rag rap h

b . o f t h i s  S e c t io n  2 .3 0 .

b . RIGHT TO ENCUMBER. At an y tim e and from tim e to

tim e du r in g th e Term, Tenant s h a l l  hav e th e r i g h t  to  e n t e r  i n t o  a

Leaseho ld Mortgage upon an d s u b je c t t o  eac h an d a l l  o f th e

fo l low ing te rm s an d c o n d i t i o n s ,  s u b je c t to  th e  re a so n ab le co n sen t

o f Land lo rd , whic h Land lo rd s h a l l  g ra n t p ro v id ed th e p ropo sed

Leaseho ld Mortgage s a t i s f i e s  a l l  o f th e fo l low in g c o n d i t i o n s :

( i )  The Leaseho ld Mortgage s h a l l  c o n ta in  an

agg reg a te p r i n c i p a l  amount which, when combined w i th  th e p r i n c i p a l

b a lanc e o f a l l  o t h e r P e rm i t te d  Leaseho ld Mortgages th e n

o u t s ta n d in g , s h a l l  n o t exceed e ig h ty  p e rc e n t (80%) of th e  fa i r

m arke t v a lu e  o f T e n a n t 's  i n t e r e s t s  i n  t h i s  L ease . The fa i r  m arke t

v a lu e o f T e n a n t 's  i n t e r e s t s  i n  t h i s  Lease s h a l l  b e de te rm ined by an

a p p r a i s a l condttc te d on b e h a l f o f th e Leaseho ld Mortgagee by a

d i s i n t e r e s t e d  r e a l  e s t a t e  a p p r a i s e r hav ing th e  q u a l i fi c a t i o n s  fo r

a p p r a i s e r s  re q u i r e d  by th e Leaseho ld M o rtg ag ee 's  u n d e rw r i t in g

c r i t e r i a .

( i i )  The Leaseho ld Mortgage s h a l l  co v e r a l l  o f

T e n an t 's i n t e r e s t  i n  th e  Lease , th e  P ro p e r ty , th e  Im provements and,

w ithou t th e  p r i o r  ex p re s s consen t o f Land lo rd , whic h Land lo rd s h a l l

n o t un reaso nab ly w ith ho ld , c o n d i t i o n  o r  d e la y , s h a l l  c o v e r no

i n t e r e s t  i n  an y o th e r r e a l  p ro p e r ty .

( i i i )  The Leaseho ld Mortgage s h a l l  be w i th o u t

s u b o rd in a t io n  o f th e fe e sim p le t i t l e  o f th e  P ro p e r ty . The te rm  o f

any Leaseho ld Mortgage s h a l l  e x p i r e  p r i o r  t o  t h e  e x p i r a t i o n  o f th e

te rm o f t h i s  Lease . P rov ided , however, t h a t  i n  th e ev en t o f th e

fo rm ation o f a Community F a c i l i t i e s  D i s t r i c t  on any p a r t  o f th e

P ro p e r ty p r i o r  t o  th e conveyance o f a le a s e h o ld  i n t e r e s t  i n  such

P a rc e l p u rsu an t t o  th e  DOA, th e fo l low in g s h a l l  ap p ly : th e  n o t i c e

o f th e  s p e c i a l t a x  l i e n  s h a l l  c r e a t e  a l i e n  on th e  i n t e r e s t

d e s c r ib e d  i n  th e "Rate  and Method" which th e  p a r t i e s  und e rs tan d

w i l l  be t h e  fe e s im p le t i t l e  o f th e P ro p e r ty  a t th e tim e o f

fo rm atio n o f such D i s t r i c t  and, c o n c u r r e n t l y  w i th  th e L an d lo rd 's

conveyance o f th e  le a s e h o ld  i n t e r e s t  to  M as te r D eve loper (as

d e fin e d  i n  th e ODA), th e le a s e h o ld  i n t e r e s t  o n ly .

( iv ) No such i.easeho ld Mortgag e s h a l l  be b in d in g

upon Land lo rd i n  th e enfo rcem ent o f i t s  r i g h t s  and remedie s h e r e in ,

u n l e s s and u n t i l  Tenant d e l i v e r s  o r cause s t o  be d e l i v e r e d  t o

Land lo rd a c e r t i f i e d  copy o f th e ft t l l y  ex ecu ted o r i g i n a l  L easeho ld

Mortgage b e a r in g  th e  d a te  an d re c o rd in g in fo rm a t io n an d a c e r t i f i e d

copy of th e  o r i g i n a l  n o te  se cu red by th e  Leaseho ld Mortgage,
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toge ther with w ri t te n no tic e of th e addre ss o f th e Leasehold


Mortgagee to which no tic e s may be sen t; and in the event of an

assignment of such Leasehold Mortgage, such assignment sh a l l no t be

bin din g upon Landlord unle ss and u n t i l a c e r t i fi e d  copy thereof,

bearing the date and re cord in g in formation to g e th e r with w ri t ten

no tic e o f th e addre ss o f the assig nee thereof to  which no tic e s may


be sen t, have been de liv e red to Landlord.


(v) No Leasehold Mortgage perm itted by th i s  Lease


s h a l l cover more th an one in debte dness; th a t i s ,  th e re sh a l l be no

c ro s s - c o l l a te r a l i z a t i o n  perm itted .

(vi) A Leasehold Mortgage i s  to  

by a Qualified Lender. For th e purposes 

"Qualified Lender" sh a l l cons is t o f:

be o rig in a ted only

hereof, th e term


(aa) the mortgagee o f. any purc hase  money

fin ancin g of a Permitted T ransfer o r o the r ·rransfer approved by

Landlord; o r

'(bb) any one o r a combination of th e following

le ndin g in s t i t u t i o n s  auth oriz ed under app licab le C a l ifo rn ia law to

make mortgage lo an s and not under any o rde r o r judgment of any

court o r adm in is tra t iv e agency r e s t r i c t i n g  o r impairing i t s

opera tion as a le nder, and having a ne t worth in  th e amount of not


le s s th an Twenty-Five M illion Dollars ($25,000,000), in creased by

th e perc enta ge increase , i f any, in  the Consumer P ric e Index from

the Commencement Date o f th i s  Lease to the da te o f anniversary

thereof most rec en tly pre cedin g th e date of c a lc u la t io n , and i s

regu la r ly engaged in busin ess in  th e S ta te  o f C a l ifo rn ia : a

commercial o r sa vin gs bank; a t r u s t company; an in sura nce company;

a savin gs and lo an asso c ia t io n ; a bu ild ing and loan asso c ia t io n ;

(cc) any company engaged in th e o rd inary course

o f busin ess as a le nder with a ne t worth of not l e s s  th an Twenty-

Fiv e M illion Dollars ($25,000,000), in creased by the perc enta ge

inc rease , i f any, in the Consumer P rice Index from th e Commencement


Date of th i s  Lease to th e date of anniversary th e reo f most rec en tly

pre·ceding the da te of c a lc u la t io n , which i s  duly  licensed o r

re g is te re d  ( i f le g a l ly  re quired) w ith any regu la to ry agency having


ju r i s d i c t i o n  over i t s  operation , and i s  not under any order o r

judgment of any court o r adm in is tra tiv e agency r e s t r i c t i n g  o r

impairing i t s  operation as a lender, in clu din g, without l im i ta t io n ,

th e followin g: a re a l e s ta te  investment t r u s t ; a pension,


re tirem en t o r welfare fund; an endowment fund o r foundation

autho rized to make lo ans in th e S ta te of C a l ifo rn ia ; o r
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(dd) any o the r person o r company approved by

the Landlord 's Executive D irec to r o r designee, which approval may

be grante d o r withheld  in h is o r he r so le d is c re t io n .

Landlord acknowledges th a t the id e n t i ty  and nature of le ndin g

in s t i t u t i o n s  changes over time, and agre es th a t Landlo rd 's approval


of any proposed mortgage lender th a t i s  not a "Qualif ie d Lender" as

defin ed in th i s  para gra ph (6) s h a l l no t be unreasonab ly withheld ,

conditioned o r delayed .

(v i i ) A ll r ig h t s acquired by th e Leasehold


Mortgagee under th e Leasehold Mortgage sh a l l be sub jec t to  each and

a l l  ci.f th e covenants, cond itions and r e s t r i c t i o n s  s e t fo r th  in th i s

Lease, and to a l l  r ig h t s  of Landlord hereunder. Landlord sh a l l not


be deemed to waive any covenants, cond itions and re s t r i c t i o n s

con ta ined . in th i s  Lease by re aso n of T enant's g ran t of a Leasehold


Mortgage.


( v i i i )  No exte nsion , modification , change o r

amendment to  a Leasehold Mortgage s h a l l be e ffe c t iv e , o r bin din g

upon Landlord, unle ss and u n t i l approved by Landlord, which


approval s h a l l be granted so long as such ex tension , modification ,

change o r amendment s a t i s fi e s  the app l ic ab le re quirements of

paragraphs ( i )  through ( v i i ) ,  above.


c . LANDLORD'S RIGH'l' TO CURE DEFAULTS. In the ev en t o f

a defau l t o r bre ach by Tenant of any Perm itted Leasehold Mortgage,


Landlord sh a l l have th e r ig h t to cure th e d e fau l t pro vid ed such


cure i s completed a t l e a s t fiv e (5) busin ess days befo re th e da te

of fo rec lo sure . In such event, Landlord s h a l l be e n t i t l e d  to

reimbursement by Tenant o f a l l  co s ts and expenses incurred by

1,andlord in  curin g th e d e fau l t , with in t e r e s t a t  th e h ighes t r a t e

perm itted by law, as Additional Rent (c o l le c t iv e ly , "Landlo rd 's

Cure Payments") , pro vid ed in th e event o f a subsequent fo rec lo sure

o f a Perm itted Leasehold Mortgage, the p a r ty acqu iring T enan t 's

Leasehold in t e r e s t s  s h a l l not: be ob l ig a ted to  pay Landlord any of

Landlo rd 's Cure Payments.


d . RIGHTS OF PERMITTED LEASEHOLD MORTGAGEE: I f Tenant


and /o r Tenant's successors and ass igns (in clu din g , but not l im ited

to , any sub lessee o f Tenant) s h a l l mortgage i t s  in t e r e s t in  th i s

Lease and i t s  leaseho ld e s t a t e  in th e Pro perty , o r any p a r t o r

p a r t s  thereof as perm itted by th i s  se c t io n 2 .30 , above, the

followin g p rov is ions s h a l l ap ply :
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( i)  No Amendment. There s h a l l be no amendment,

c anc e l la t io n , term ination , surrender o r modifica tion of th i s  Lease


by jo in t ac t io n o f Landlord and Tenant without the p r i o r consent in

w ri t ing o f any Perm itted Leasehold Mortgagee.


( i i )  Right to Notice of Default. Landlord sh a l l ,

upon serv ing Tenant with any no tic e of d e fau l t , simultaneously

serve a copy of th e no tic e of d e fau l t upon any Perm itted Leasehold


Mortgagee.


( i i i )  Right to  Cure. Any Perm itted Leasehold


Mortgagee sh a l l have th e r ig h t , bu t not th e o b l ig a t io n , a t any time

p r io r to term ination of th i s  Lease, to  pay a l l  of th e re n ts due

hereunder, to e ffe c t any in surance , to pay any taxes o r

assessmen ts, to  make any rep a i rs o r improvements, to  do any o th e r

ac t o r th ing requ ired o f Tenant hereunder, and to do any ac t or

th ing which may be necessary and proper to  be done in  the

performance and observance of th e agreements, covenants and

conditions hereof to  pre vent term ination o f t h i s  Lease. Any

Perm itted Leasehold Mortgagee and i t s  agents and con trac to rs sh a l l

have fu l l access to  th e Pro perty fo r purposes of accomplishing any

of the fore goin g. Any of the fore goin g done by any Perm itted

Leasehold Mortgagee s h a l l be as e ffe c t iv e  to prevent a term ination

of th i s  Lease as th e same would have been i f done by Tenant.


(iv) Add.i,\;ional Cure Period . Anything conta in ed in

th i s  Lease notw ithsta ndin g, i f any d e fau l t s h a l l occur which,


pursuant to any p rov is ion of th i s  Lease, purpo rted ly e n t i t l e s

Landlord to term inate th i s  Lease, Landlord s h a l l not be e n t i t l e d  to

term inate th i s  Lease as to  any Perm itted Leasehold Mortgagee, nor

to  d is tu rb th e r ig h t of possessio n of any subte nant of Tenant, and

the no tic e sh a l l be rendered void as to  such p a r t i e s ,  i f th e

Perm itted Leasehold Mortgagee, w ith in s ix ty  (60) days a ft e r

exp ira t io n of th e period with in  which 'l'enant was perm itted to cu re

the d e fau l t (but in  no ev en t l a t e r  th an n ine ty (90) days a ft e r

re c e ip t by th e Leasehold Mortgagee of the no t ic e of defau l t

re fe rre d to in paragraph d. ( i i ) of th i s  Section 2 .30 , above), sh a l l

both :

(aa) e i th e r (1) cure  the d e fau l t i f  th e same

can be cure d by th e expenditure of money, o r (2) i f the

d e fau l t o r breach i s  not so curab le , commence, o r cause any

t ru s te e under th e mortgage to  commence, and th e re a fte r to

d i l i g e n t ly  pursue to  completion s tep s and pro ceedin gs to

fo rec lo se on the in te r e s t s  covered by th e mortgage; and

(bb) perform o r cause the performance of a l l

o f th e covenants and conditions of th i s  Lease requ ir ing th e
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expenditure o f money by Tenant u n t i l such time as th e

leaseho ld s h a l l be so ld upon fo rec lo su re purs uant to th e

mortgage, o r s h a l l be re leased o r reconveyed th ere under, o r

s h a l l be tra n s fe r re d  upon ju d i c i a l fo rec lo sure o r by deed o r

assignment in l i e u  of fo rec lo sure .

(v) Condition of Termination. A ll r ig h t of

Landlord to te rm in ate  t h i s  Lease as the re s u l t of th e occurrence of

any d e fau l t s h a l l be sub jec t to , and conditioned upon, l1andlord


havin g f i r s t  given to  each Perm itted Leasehold Mortgagee w ri t te n

n o t ic e o f th e d e fau l t as required under Section 2 ,3 0 .d . ( i i ) ,  above,


and each Perm itted Leasehold Mortgagee having fa i l e d  to remedy such


d e fau l t o r acquire T enant's le aseho ld e s ta te  hereunder o r commence

fo rec lo su re o r o th e r approp ria te proceedings in th e nature the reo f

as s e t fo r th  in Sec tion 2 .30 .d . ( iv ) , above.


(vi) suspension of Cure Period . I f any Perm itted

Leasehold Mortgagee i s  p roh ib i ted from commencing o r prosecuting

fo rec lo su re or o th e r approp ria te pro ceedin gs in the natu re th e reo f

by any process o r in junc tio n issued by any court , o r by re aso n of

any ac t io n by any court having ju r i s d i c t i o n  of any bankruptcy o r

in so lv ency pro ceedin g in volv in g Tenant, th e times sp e c ifie d in

para gra ph (iv) above, fo r commencing o r p rosecu ting fo rec lo su re o r

o th e r pro ceedin gs s h a l l be extended fo r th e period of th e

p ro h ib i t io n , so lo ng as the Perm itted Leasehold Mortgagee sh a l l

have fu l ly  cu red any defau l t in th e payment of any monetary


o b l ig a t io n s of Tenant under th i s  Lease and s h a l l continue to pay


c u r re n t ly  th ose monetary ob l ig a tio n s as and when th e same fa l l  due,


sub je c t to any app lic ab le no tice and gra ce period s .

(v i i ) Loss Payable Endorsement. Landlord and

Tenant agree th a t the name of the Perm itted Leasehold Mortgage


s h a l l ,  a t i t s  reques t , be added to the "Loss Payable Endorsement"


o f any and a l l  in sura nce p o l ic ie s requ ired to .be c a rr ie d by Tenant


under th i s  Lease on cond ition th a t the in sura nce pro ceeds are to be

app lied in th e manner sp ec ifie d in t h i s  Lease.


{v i i i ) No Consent to Foreclo sure . Fore clo sure  of

any leaseho ld mortgage, o r any s a le  th ereunder, whether by ju d ic i a l

pro ceedin gs o r by v i r tu e  of any power conta in ed in the leaseho ld

mortgage, o r any conveyance of the leaseho ld e s ta t e  hereunder from

Tenant to  any Leasehold Mortgagee o r i t s  designee through, o r in

l i e u  of, fo rec lo sure o r o th e r app rop ria te pro ceedin gs i n  th e nature

th e reo f, s h a l l not requ ire th e consent of Landlord o r c o n s t i tu te  a

breach of any p rov is ion of or a d e fau l t under t h i s  Lease, and upon

su ch  fo rec lo sure , s a le  o r conveyance, Landlord sh a l l re cogniz e in

w ri t in g th e purchaser o r o th e r tra n s fe re e re fe r re d to in  th e

preced in g se nte nce in  connection therew ith as th e Tenant hereunder,
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Further, follow in g such fo rec lo su re o r conveyance, any assignment


o r sub leas ing by th e purc haser o r o th e r t ra n s fe re e s h a l l not

requ ire th e conse nt of l.andlord, d e sp i te any o th e r p rov is ions of

t h i s  Lease to  the con tra ry .

(ix) Progeeds of ln surange and Condemnation. The

pro ceeds from any in surance p o l i c i e s o r a r i s i n g  from a condemnation


award to 'l'enant s h a l l be paid to  and he ld by the Perm itted

Leasehold Mortgagee of h ighes t p r i o r i t y  and d i s t r i b u t e d  pursuant to

the p rov is ions of t h i s  I.ease, except th a t the Perm itted Leasehold


Mortgagee may rese rve the r ig h t t o  app ly  to  th e mortgagee debt (in

th e o rde r of p r io r i ty ) a l l ,  o r any p a r t ,  o f th e pro ceeds no t used

to  re p a i r o r re s to re  th e Property  and the Improvements.


(x) Notice of Pro ceedin gs. The p a r t i e s  h e re to

s h a l l g ive to  any Perm itted Leasehold Mortgagee no tic e of any

a r b i t r a t i o n  pro ceedin gs o r condemnation proceedin gs in vo lv in g

T enan t's  i n t e r e s t in  the Pro perty , o r of any pen din g adju stment of

in surance cla im s, and any Perm itted Leasehold Mortgagee sh a l l have


th e r i g h t to  in te rv ene th e re in and sh a l l be made a p a r ty to  su ch

proceed ings . The p a r t i e s  here to do here by consent to  such


in te rv en t io n . In the event th a t any Perm itted 1.easehold Mortgagee


s h a l l not e l e c t to  in te rvene o r become a p a r ty  to  th e proceedin gs,

t h a t Perm itted Leasehold Mortgagee s h a l l re c e iv e no t ic e and a copy


o f any award o r dec is io n made in  connection th e rew ith .

(xi) FurUgg; P ro te c t io n s . Lan dlo rd and Tenant


s h a l l cooperate  in  inc lud ing in  t h i s  Lease, by su i t a b l e  amendment

from time to  time, any p rov is ion which may be reasonab ly requested

by any proposed Perm itted Leasehold Mortgagee fo r the purp ose of

implementing the mortgagee-p ro tec tion p rov is io n s conta in ed in  th i s

Sec tion 2.30 and allow in g th a t Perm itted Leasehold Mortgagee


reasonab le  means to  p ro te c t o r p rese rve the l i e n  o f i t s  leaseho ld

mortgage upon the occurrence of a d e fau l t under the terms o f th i s

Lease. Landlord and Tenant each agx·ee to  execute  and d e l iv e r (and

to  acknowledge, i f necessary , fo r reco rd ing purp ose s) any agreement


necessary to  e ffe c t any such amendment; provid ed , however, th a t no

such amendment s h a l l in  any way a ffe c t the te rm  o r ren t under t h i s

Lease, no r oth erw is e in  any m ate r ia l re sp e c t adve rse ly a ffe c t any

r ig h t s  of Landlord under t h i s  Lease.


(x i i ) Additi9nal Agreement. Lan dlo rd s h a l l ,  upon

reques t , execute , acknowledge and d e l iv e r t o  each Leasehold


Mortgagee, an agreement prepared by a Perm itted Leasehold Mortgagee


and reviewed by Landlord a t th e so le co s t and expense of Tenant, in

form s a t i s fa c to ry  to  Perm itted Leasehold Mortgagee, hetween


Landlord, Tenant and th e Perm itted Leasehold Mortgagee, agree ing to

a l l  o f th e p rov is ions of th i s  Lease.
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e . NOTICE: I f 'l'enant and/o r T enant's successors and

ass igns s h a l l mortgage i t s  in t e r e s t in  th i s  Lease or i t s  leaseho ld

e s t a t e  i n  the Pro perty , o r any p a r t o r p a r t s th e reo f, Tenant sh a l l

send to  Landlord a tru e copy th e reo f, toge the r with w ri t te n no tic e

spec ify ing th e name and address of the leaseho ld mortgagee(s) and

th e p e r t in e n t reco rd ing data with respec t to  such mortgage(s).


f . NEW LEASE :

(i)  Landlord agrees th a t in the event of

te rm ination of th i s  Lease by re aso n of any defau l t by Tenant, o r by

reason o f the dis affirm ance here of by a rec e iv e r , l iq u id a to r or

t ru s te e  fo r Tenant o r i t s  p roperty , Landlord i f  re queste d by any

Perm itted Leasehold Mortgagee w i l l en te r in to  a new le a se of the

Property , with the Perm itted Leasehold Mortgagee requesting a new

lease or i t s  desig nee, fo r the remainder of the Term, e ffe c t iv e as

of th e da te of su ch te rm in ation , a t th e re n t and ad d i t io n a l re n t

and upon the terms, p rov is ions , covenants and agreements as here in

conta in ed and sub jec t to the r ig h ts , i f any, of any p a r t i e s  th en in

possession of any p a r t of th e Pro perty , pro vid ed:

(aa) The Perm itted Leasehold Mortgagee sh a l l

make w ri t te n request upon Landlord fo r th e new lea se w ith in

one hundred twenty (120) days a ft e r  the date of term ination :

(bbl Within t h i r t y  (30) days a ft e r  re c e ip t of

the new lease from Landlord complying with the terms of th i s

paragraph ( fl ,  the Permitted Leasehold Mortgagee sh a l l execute

and d e l iv e r the new lease to Landlord and sh a l l pay any and

a l l  sums which would, a t th e time of the execution and

d e l iv e ry th e reo f, be due and unpaid purs uant to  th i s  Lease but

fo r i t s  term ination .

(cc) The Perm itted Leasehold Mortgagee sh a l l

perform and obse rv e a l l  covenants here in conta in ed on T enant's

p a r t to  be performed, and s h a l l fu r th e r remedy any o ther

conditions which Tenant under th e te rm in ate d Lease was

ob liga ted to  perform under i t s  terms, in each ins tance as and

to  th e ex ten t the same are curab le o r may be performed by the

Perm itted Leasehold Mortgagee:


(dd) The tenant under th e new lease s h a l l have

th e same r ig h t ,  t i t l e  and in t e r e s t in and to  th e bu ild ings and

improvements on th e Pro perty as Tenant had under th e

te rm in ate d Lease immediately p r io r to i t s  term ination; and
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(ee) Notw ithsta ndin g anyth ing to  th e con tra ry

expressed o r implied elsewhere in  t h i s  Lease, any new lease

made pursuant to  t h i s  Sec tion 2. 30. f .  ( i ) s h a l l  enjo y th e same

p r i o r i t y  in  time as the Lease over any mortgage, deed of

t r u s t ,  o r o th e r l i e n ,  charg e, o r encumbrance on th e Property .

( i i )  Any new le a s e made pursuan t to  Section

2 .3 0 . f. (i)  s h a l l be accompanied by a conveyance from Landlord to

th e new tenan t o f t i t l e  to  the Improvements ( fre e o f any mortgage,


deed of t r u s t ,  l i e n , charg e, o r encumbrance c re a te d  by Landlord)


fo r a term o f years equal to the term of th e new le a s e , sub je c t to

th e rev e rs io n in  favor o f Landlord upon e x p i ra t io n  o r so oner

te rm ina tio n of th e new le a s e .

( i i i )  Nothing h e re in conta ined s h a l l re q u i re any

Perm itted Leasehold Mortgagee to  e n te r in to  a new le a se pursuant to

Sec tion 2 .3 0 . f. ( i ) ,  above, nor to  cure any d e fau l t o f Tenant


re fe r re d  to  above.


(iv) I f a Perm itted Leasehold Mortgagee s h a l l e l e c t

to demand a new le a s e , Landlord agrees , a t th e reques t o f, on

b eh a lf of and a t the expense of th e Perm itted Lease hold  Mortgagee,


to i n s t i t u t e  and purs ue d i l i g e n t l y  to conc lusion th e app ro p ria te

le g a l remedy o r remedies to  oust o r remove th e o r ig in a l Tenant from

the Property , bu t no t any sub tenan ts o f Tenant a c tu a l l y  occupying


the P roperty , o r any p a r t th e reo f.

(v) Unless and u n t i l  Landlord has rece iv ed no t ic e

from any Perm itted Leasehold Mortgagee th a t th e Perm itted Leasehold


Mortgagee e l e c t s  no t to.demand a new le a se a s prov ided in  Sec tion

2 .3 0 . f. ( i ) ,  o r u n t i l  th e p e r io d th e re fo r has exp ired , Landlord


s h a l l not cance l o r agree to  the te rm ina tion o r su rrend e r o f any

e x i s t in g  sub leases nor e n te r i n t o  any new sub lease s here under

without th e p r i o r w r i t te n consent o f th e Perm itted Leasehold


Mortgagee.


g . LENDER'S LAlHLlTY: In th e event any Perm itted

Leasehold Mortgagee o r any desig nee o f i t  becomes th e Tenant under


th i s  Lease o r under any new le a s e ob ta ined pursuan t to  Sec tion

2 . 3 0 . f . ( i ) ,  above, and sub je c t to  Sec tion 2 . 2 4 ( j ) ,  th e Perm itted

Leasehold Mortgagee o r i t s  desig nee s h a l l be p e rso n a l ly  l i a b l e  fo r

th e o b l ig a t io n s o f Tenant under t h i s  Lease o r a new sub lease only


fo r the p e rio d o f time th a t the Perm itted Leasehold  Mortgagee o r

i t s  designee remains th e ac tu a l b e n e fic ia l h o ld e r of th e leaseho ld

e s t a t e  here under.
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h. QUIET ENJOYMENT: Absent an uncured defau l t by.

Tenant, Landlord agre es not to d is tu rb  th e possession , in t e r e s t o r

q u ie t enjoyment of Tenant in th e Pro perty fo r any reason, o r i n  a

manner which would m ate r ia l ly adversely  a ffe c t any Perm itted

Leasehold Mortgage.


i .  APPROVAL OF MODIFICATIONS: Landlord (through i t s

Executive D irec to r o r designee) sh a l l approve re asonable

modifications to  the terms of th i s  Lease which are re aso nably

requeste d by a proposed Leasehold Mortgagee as a cond ition of

fin anc in g contemplated by th i s  Lease, and which are l im ited to

pro cedure s, no tic e prov is ions or s im i la r mechanical matters

r e l a t i n g  to  lende rs ' remedies which th e Executive D irec to r o r

designee dete rm in es, i n  h is so le d is c re t io n , wil_l not adverse ly

a ffe c t Land lo rd 's r i g h t s .

j .  THE PROVISIONS OF THIS LEASE DO NOT GIVE TO TENANT


OR ANY PERSON WlU,TSOEVER OTHER THAN LANDLORD THE RIGHT TO MORTGAGE,


HYPOTHECATE OR OTHERWISE TO ENCUMBER OR TO CAUSE ANY LIENS TO BE


PLACED AGAINST THE FREEHOLD ESTATE OF LANDLORD, NOR SHALL SAID


PROVISIONS BE CONSTRUED AS RESULTING IN A SUBORDINATION IN WHOLE OR


IN PART OF THE FREEHOLD ESTATE OF LANDLORD OR LANDLORD'S RIGHT TO


RECEIVE RENT TO ANY INDEBTEDNESS OF TENANT.


2 .3 1  GENERAL PROVISIONS


a. .li!Uvers. The waiver by e i t h e r p arty of any term,

covenant, o r cond ition here in conta in ed s h a l l not be a waiver of

such term, covenant, o r condition on any subsequent bre ach.

b. Notices . .Formal no tic e s , demands and communications


between Landlord and Tenant sh a l l be deemed s u ffi c i e n t l y  given i f

d is patc hed by f i r s t  c la s s mail, re g is te re d o r c e r t i fi e d  mail,


postage prepaid , re tu rn · re c e ip t re queste d , o r by e le c t ro n ic

facs im ile tr ansm is sion followed by de liv e ry o f a "hard" copy, o r by

pers onal d e l iv e ry (in c lu d in g by means of p ro fe ss io na l messenger


se rv ic e , co u rie r se rv ic e such as United Parce l Serv ic e o r Federa l

Express, o r by u . s . Po s ta l Serv ice) , to th e addresses of Landlord


and Tenant as s e t fo r th  in Sections 1. 6 and 1 . 7 hereof. Such

w ri t te n no tic e s , demands and communications may be sent in th e same

manner to  such o th e r addresses as e i th e r p a r ty  may from time to

time desig nate  by mail . Any no tic e th a t i s  transm itted by

e le c t ro n ic facsim ile tr ansm is sion followed by de l iv e ry of a "hard"


copy, s h a l l be deemed de livered upon i t s  transm iss ion , pro vid ed

th a t i f such transm ission i s  de livered a ft e r  5: oo p.m ., no tic e

s h a l l be deemed giv en on the next busin ess day; any no tic e th a t i s

p e rsona l ly de livered (inclu din g by means of p ro fe ss io na l messenger


se rv ic e , cou rie r se rv ic e such as United Parce l Serv ic e or Federa l
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Express, o r by U . S .  Posta l Serv ice) , sh a l l be deemed rece ived on

th e documented date of re c e ip t ; and any no tic e th a t i s  sent by

re g i s te re d  or c e r t i fi e d  mail, posta ge p repaid , re tu rn re c e ip t

required sh a l l be deemed receiv ed on the da te of re c e ip t th e reo f.

t h i s  

i s  a 

c . 

Lease and 

fa c to r .

Time i s  of th§ Essence. Time i s  of th e essence of

each and a l l  of i t s  p rov is ions i n  which performance


d. Binding on Sucqessors and Assigns. This Lease, and

th e terms, p rov is ions , promises, covenants and cond itions here of,

s h a l l be bin din g upon and sh a l l inure to th e b e n e fi t of th e P a r t ie s

he re to and th e i r respec tiv e h e i r s , le g a l rep re sen ta t iv e s ,

successors and ass ign s .

e . Force Majeure.


(i) Performance by e i th e r Party here under .shall not


be deemed to be in d e fau l t where dela ys o r d e fau l t s are due to  war,

in su rre c t io n , s t r i k e s ,  lock -outs , r i o t s ,  flood s , earthquakes,

fi r e s ,  c a su a l t i e s , ac ts of God, ac ts of th e pub lic enemy,

epidemics, quarantine re s t r i c t i o n s ,  fre ig h t embargoes, lack of

tran sp o r ta t io n , governmental r e s t r i c t i o n s  o r p r i o r i t y ,  l i t i g a t i o n

brought by a th i rd  p a r ty (but only  to  th e ex ten t performance i s

enjo in ed by a court o f competent ju r i s d i c t i o n  as the re s u l t of such


l i t i g a t i o n ) unusually se vere weather, re asonably  unforeseeab le  s i t e

conditions inc lud ing th e presence of Hazardous M ate ria ls , i n a b i l i t y

to  secure necessary  labo r, m ate ria l o r to o l s , dela ys of any

con trac to r , sub -con trac to r o r sup p l ie r , a c ts of th e o th e r party ,

a c ts o r fa i lu re to a c t o f th e City o f San Diego o r any o th e r pub lic

o r governmental agency o r e n t i ty  (except th a t a c t s  o r fa i lu r e  to

a c t o f Landlord sh a l l . n o t excuse performance of Landlo rd ), o r any

causes beyond the con tro l o r without th e fa u l t of the party

claimin g an ex tension of time to perform. Provided, however, in

the event Tenant re aso nably  determines (and Land lo rd 's Executive


D irec to r or designee concurs with such determ ination , which

concurrence sh a l l no t be unreasonably withheld ) th a t l i t i g a t i o n

brought by a th i r d  p a r ty i s  th e cause of Tenant o r any ass ig n e e 's

i n a b i l i t y  to  ob ta in necessary  en ti t lem en ts o r financ ing desp i te th e

b e s t e ffo r t s  of such party to  do so , the fa i l u r e  to timely  perform


any ob l ig a t io n hereunder as th e r e s u l t of such l i t i g a t i o n  s h a l l not

be a d e fau l t so long as Tenant o r such ass ignee continues to

perform i t s  ob l ig a t io n s to th e maximum ex ten t p o ss ib le .

( i i )  An exte nsio n of time fo r any such cause (a

"Force Majeure Delay") sh a l l be fo r th e period of th e en forced

dela y and s h a l l commence to ru n from th e time o f the commencement

o f the cause , i f no tic e by the p a r ty cla im in g such exte nsion i s
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sen t to the o th e r p a r ty w ith in  t h i r t y  (30) days of knowledge of th e

commencement of the cause. Notwithstanding th e fore goin g, none of

th e fore goin g events  s h a l l c o n s t i tu te a Force Majeure Delay unle ss

and u n t i l the p a r ty cla im in g such dela y and in te rfe ren c e d e l iv e rs

to  th e o th e r p a r ty w ri t te n no tic e desc rib ing th e event, i t s  cause,


when and how such p a r ty obta in ed knowledge, th e date and the ev en t

commenced, and th e estim ate d dela y re su l t in g th ere from . Any p a r ty

cla im in g a Force Majeure Delay s h a l l d e l iv e r such w ri t te n no tic e

w ith in  t h i r t y  (30) days a ft e r i t  ob ta ins ac tu a l knowledge o f th e

event. Times of performance under th i s  Agreement may a lso  be

extended in  w ri t ing by Landlord and Tenant.


( i i i )  Notwithstanding any p rov is ion of th i s

Agreement, Landlord agre es th a t in  th e event Tenant fa i l s  to

perform any ob l ig a t io n to  be performed by Tenant hereunder as th e

r e s u l t of ad verse changes in market cond itions a ffe c t in g th e

.development, s a le o r lease of any p a r t of th e Pro perty , the

Landlord Executive D irec to r sh a l l no t te rm in ate  t h i s  Agreement or

exerc ise th e Land lo rd 's r ig h t of re v e r te r without fi r s t  provid in g

Tenant a reasonable  opportu nity to  addre ss th e governin g body of

the Landlord a t a pub lic meeting.


f. £o s ts o f Proceedings and A tto rneys ' Fees. I f any

ac tio n o r pro ceedin g i s  brought by e i th e r p a r ty aga ins t the o th e r

under t h i s  Lease o r by a Leasehold Mortgagee agains t any such


party , whether fo r in te rp re ta t io n , enforcement, re covery of

possessio n, o r oth erw is e , th e p rev a i l in g p a r ty s h a l l be e n t i t l e d  to

recover a l l  co s ts and expenses, in c lu d in g the fees of i t s  a tto rney

in such ac t io n o r pro ceedin g. This p rov is ion sh a l l a lso apply to

any postjudgment ac t io n by e i t h e r party , in c lu d in g without

l im i ta t io n e ffo r t s  to enforce a judgment.


g. s e v e ra b i l i ty . Any prov is ion of trl is Lease which


sh a l l prove to  be inv a l id , void , o r i l l e g a l s h a l l in no way a ffe c t ,

im pair, o r in v a l id a te any o the r p rov is ion hereof and such o th e r

p rov is ions sh a l l remain in fu l l fo rce and e ffe c t .

h . No Exclu sive Remedies. NO remedy o r e le c t io n

hereunder sh a l l be deemed exc lusive but s h a l l ,  wherever po ss ib le ,

be cumulative with a l l  o th e r remedies a t law o r in equ ity .

i .  :tiaws of C a l ifo rn ia . This Lease s h a l l be governed by

th e laws of the S ta te of C a l ifo rn ia . Proper venue for any ac t io n

s h a l l be in  San Diego, C a l ifo rn ia .
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j . No Partn er§h ip . Nothing conta in ed in  th i s  Lease


s h a l l be deemed o r construed as c rea ting a p a rtn e rsh ip , jo in t

ven ture , o r any o th e r re la t io n sh ip  between th e p a r t i e s  here to o th e r

th an Landlord and Tenant accord in g to the p rov is ions conta in ed

h e re in , o r cause Landlord to be responsib le in any way fo r the

deb ts o r ob l ig a t io n s of Tenant, o r any o the r p a r ty .

k. EiJlaLJ\E-:reement. This Lease, inc lud ing any document


o r in strumen t in corporate d th e re in o r here in by refe rence , conta ins

a complete and fin a l expre ssio n of the agreement between Landlord


and Tenant, and th e re are  no promises, rep re sen ta t io n s , agreements,


w arran ties , o r inducements e i th e r expre ss or implied o th e r th an as

a re s e t fo r th  in th i s  t.ease. Any and a l l  prev ious d iscuss ions o r

agreements between Landlord and Tenant w ith re sp ec t to  the

premises, whether o ra l o r w ri t ten , are superseded by th e DDA and

th i s  Lease.


1 . Language of Lease. When the conte x t so requ ire s

when used in th i s  Lease, th e masculine gender s h a l l be deemed to

in c lu de the fem inine and neu te r gender and th e neu te r gender sh a l l

be deemed to in clu de th e masculine and feminine gender. When the

conte x t to  requ ire s when used in th i s  Lease, th e s in g u la r sh a l l be

deemed to in clu de th e p lu ra l . The term "in c lu d in g" sh a l l mean

"inc lud ing but not lim ited to . "

m. waiy er. Tenant hereby exp ress ly waives any and a l l

r i g h t s  of redemption grante d by o r under any p resen t o r fu tu re laws


in th e ev en t of ·renant being law fu lly ev ic ted o r dis possessed fo r

any cause, o r in th e ev en t of Landlord ob ta in ing possess ion of the

Pro perty by re ason of th e v io la t io n by Tenant o f any of the

covenants and cond.itions o f th i s  Lease o r o therw is e .

n. Requirement of a Writirn;i. No amendment, change, o r

add it io n to , o r waiver of term ination of, t h i s  Lease o r any p a r t

hereof sh a l l be v a l id  unle ss in w ri t ing and sig ned by both  Landlord


and Tenant.


o . No Third Party ~eneficiariel?. The p a r t i e s

acknowledge and agre e th a t the prov is ions of th i s  Lease are fo r th e

so le b en e fi t of Landlord and Tenant, and no t fo r th e b e n e fi t ,

d i r e c t l y  o r in d i re c t ly , of any o th e r person o r e n t i ty ,  ex cept as

oth erw is e exp ress ly pro vid ed  here in .

p . Auth ority of Tenant. The party executing th i s  Lease


on behalf o f Tenant has fu l l au th o r i ty to do so and to bin d Tenant


to  perform purs uant to  th e terms and conditions of th i s  Le~se.
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q. I!J.corporation by Referenc~. Each of th e attachments

and ex h ib i t s a ttached hereto  i s  in corporate d here in by th i s

refe rence .

r .  Interpretat..i.QL\.


(i) 'l'he language in a l l  p a r ts of th i s  Lease sh a l l

i n  a l l  cases be construed simply, as a whole and in accordance with


i t s  fa i r  meaning and not s t r i c t l y  fo r o r aga in s t any p a r ty . The

p a r t i e s  here to acknowledge and agre e th a t th i s  Lease has been


pre pare d jo in t l y  by the p a r t i e s and has been the sub jec t of arm 's

leng th and ca re fu l nego tia t io n over a considerab le  period o f time,

th a t each p a r ty has been given the opportun ity to in dependently

review th i s  Lease with lega l counse l, and th a t each p a r ty has th e

re q u i s i t e  experience and so p h is t ic a t io n to unders ta nd, in t e rp r e t ,

and agre e to  th e p a r t i c u l a r language o f the p rov is ions hereof.

Accordingly, in th e event of an am biguity in o r d ispu te regard in g

the in te rp re ta t io n  of th i s  Lease, th i s Lease s h a l l not be

in te rp re te d  or construed aga ins t the p arty preparing i t ,  and

in s tead o th e r ru le s of in te rp re ta t io n  and cons truc tio n sh a l l be

u t i l i z e d .

( i i )  I f any term o r p rov is ion of th i s  Lease, the

d e le t io n of which would not adverse ly a ffe c t th e re c e ip t o f any

m ate ria l b en e fi t by any party here under, sh a l l be held by a court

o f competent ju r i s d i c t i o n  to be inv a l id o r unenforc eable , th e

remainder of th i s  Lease sh a l l not be affec ted th ere by and each


o th e r term and p rov is io n of th i s  Lease s h a l l be v a l id  and

enforceab le  to the fu l l e s t e:ii:tent perm itted by law. I t  i s  the

in te n t io n of .the p a r t i e s  here to th a t in l i e u  o f each c lause o r

p rov is ion of th i s  Lease th a t i s  i l l e g a l ,  inva l id , o r unenforc eable ,

th e re be added as a p a r t of th i s  Lease an enforceab le c lause o r

p rov is ion as s im i la r in terms to such i l l e g a l ,  inv a l id , o r

unenforc eable  c lause o r prov is ion as may be po ss ib le .

( i i i )  The cap tions of th e a r t i c l e s ,  se c t io n s ,

and subsections he re in are in s e r te d so le ly  fo r convenience and

under no circumstances are th ey o r any of them to be t re a te d  o r

constr ued as p a r t o f th i s  in strument.

(iv) References in th i s  in strument to  th i s  "Lease"


mean, r e fe r to and in c lu de th i s in strument as well as any r id e r s ,

e x h ib i ts , addenda and attachmen ts here to (which are hereby

inco rpo rated here in by th i s  reference) o r o th e r documents exp ress ly

inco rpo ra ted by refe rence in th i s  in strument. Any references to  any

covenant, cond ition , ob l ig a tio n , and /o r undertak in g "h e re in , "

"hereunder," o r "p ursuant here to " (o r language of l i k e  import)


s h a l l mean, re fe r to , and in clu de th e covenants, o b l ig a t io n s , and
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undertak in gs e x is t in g pursuan t to th i s  in strumen t and any r id e r s ,

e x h ib i t s ,  addenda, and attachmen ts o r o the r documents affix ed to  o r

exp ress ly inco rpo rated by reference in  th i s  in str ument.

s .  Merger. So long as any Leasehold Mortgagee hold s a

Leasehold Mortgage, th e fee t i t l e  to  th e Pro perty and the leaseho ld

e s t a t e  c rea ted by th i s  Lease sh a l l not merge unle ss a l l  Leasehold


Mortgagees exp ress ly consent to th e merger in w ri t in g . This


p rov is io n sh a l l apply  even i f Tenant o r l,andlord o r any th i r d  party

acquires both  th e fee t i t l e  and t h i s  Lease.


t .  P rio rity ;. This r.ease, and any ex tensions , renewals


o r replacements th e reo f, and any sub lease entered in to  by Tenant as

sub lesso r , and any Leasehold Mortgage or o th e r encumbrance recorded


by Leasehold Mortgagee sh a l l be supe rio r to any mortgages, deeds of

t r u s t o r s im i la r encumbrances pla ced by Landlord on the Pro perty

(except fo r th e Agreement Affec ting Real Property  bein g record ed

concurren tly w ith th e Memorandum of Lease) and to  any l i e n  r ig h t ,

i f any, o f Landlord on th e bu ild ings , and any fu rn i tu re , fix tu re s ,

equipment o r o th e r personal p rop e rty ·o f Tenant upon th e Pro perty.

u. CQypterparts. This Lease may be ex ecuted by each


p a r ty on a separa te s ignatu re page, and when th e execute d s igna tu re

pages are combined, sh a l l c o n s t i tu te  one s in g le in str ument.
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REDEVELOPMENT AGENCY OF THE


CITY OF SAN DIEGO


By'~

'HarikCUl1l1in9fui 

A ss is tan t Executive D irec to r

APPROVED AS TO FORM AND LEGALITY


Casey Gwinn

Agency General Counsel


J3y: 

~  !l ~</ 

':C~"""" _, . ~~··

E l is a A. Cusato


KANE, BALLMER & BERKMAN


Agency Spec ia l Counsel
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McMlLLlN-NTC, LLC, a Delaware


limited l i a b i l i t y  company

By: McMillin Management Serv ices ,

L. P. 

1 

a C a l ifo rn ia l im i te d

p a r tn e rsh ip , i t s  Manager


By: 

57

C o r k y  

Construc tion 

I n c . ,  a 

co rpo ra t io n , 

P a r tn e r

M c M i l l i n 

Serv ices ,

C a l i fo rn i a

i t s  General


B y :

()~~

Walter D. H e ib e g

S r . Vice P re s id en t

By :  ~f.AJ-,UU;___,

Kath le en Ris~

Vice P re s id en t



Exhib it "A"


LEGAL DESCRIPTION


Real Property  in  th e C ity of San Diego, County of San Diego, S ta te

o f C a l ifo rn ia , desc ribed as follows:

Lot 23 o f NTC - Unit No. s , in  th e C ity of San Diego, County o f San

Diego, S ta te  of C a l ifo rn ia , accord in g to Map thereof No. 14723,


fi l e d  in  th e Office o f th e County Recorder of San Diego County,


December 19, 2003.


Excepting and rese rv ing unto the S ta te o f C a l ifo rn ia , i t s

successo rs and ass igns , forever, as to a p o r t io n o f th e he re in

desc ribed property , a l l  m in era ls  and a l l  m in eral r i g h t s  in  th e

la nds o f every k in d and ch arac te r now known to  e x i s t o r h e re a fte r

d is covered inc lud ing , but no t lim ited to , o i l  and gas and r ig h t s

th e re to , to ge th e r with the so le , exc lusive and perpe tua l r i g h t to

exp lore fo r , remove, and dis pose of th ose m inera ls by any means o r

methods su i ta b le  to  the S ta te of C a l ifo rn ia o r to  i t s  successo rs

and ass igns , except th a t ,no tw ithsta ndin g Chapter 700 o f the

S ta tu te s o f 1911, as amended, o r Section 6401 of th e Public

Resources Code, th e re se rv a t io n s sh a l l not inc lude the r i g h t of the

s t a t e  o r i t s  successo rs o r assig nees in  connection with any m in era l

re se rv a t io n , removal o r d isposal a c t i v i ty ,  to  do e i t h e r o f the

followin g: [1) e n te r upon, use o r damage the surface o f th e la nds

o r in t e r fe r e  with th e use of the surface by any gran tee o r by the

g ra n te e 's  successo r o r assignees; o r (2) conduct any mining


a c t i v i t i e s  of any natu re whatsoever above a pla ne lo c a ted fiv e

hundred fe e t below the surface o f the lands without w ri t te n

perm is sion of any gran tee of the la nds o r the g ra n te e 's successo rs

o r ass ign s , as s e t fo r th  in document e n t i t l e d  "S ta te of C a l ifo rn ia

P a ten t of T rust Term in ation Parcels " re cord ed February 28, 2002 as

F i l e  No. 2002·0170372 of O ffic ia l Records.




Exhib it "B"

MAP OF THE LBASED PROPERTY


[BEHIND THIS PAGE]
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Exhib it "C"

MEMORANDUM OF LEASE
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OFFICIAL BUSINESS


Document e n t i t l e d  to free

record in g pe r Government


Code Section 6103

Recording Requested by

REDEVELOPMENT AGENCY OF THE


CITY OF SAN DIEGO


When Recorded Return to :

Redevelopment Agency o f th e

C ity of San Diego


600 B S t re e t ,  Su ite 400

San Diego, C a l ifo rn ia 92101

A ttn: NTC P ro jec t Manager

SP.AC~ ABOVE THIS LINE FOR REt'OROElt 

1 

S USE

NAVAI, TRAINING CENTER REDEVELOPMENT PROJECT


MEMORANDUM OF LEASE


(UNIT 5 LOT 23)

This Memorandum of Lease (the "Memorandum") i s  made as of

~~~~~~~~~' 2004, by and between THE REDEVELOPMENT AGENCY


OF THE C;J'.'l'Y OF SAN DIEGO, CALIFORNIA ("Landlord") and McMILLIN-N'l'C,


LLC, a C a l ifo rn ia l im ited l i a b i l i t y  company ("Tenant"), who agre e

as follows:

1 . Concurrently herewith , Landlord and Tenant have en te red in to

th a t c e r ta in  Ground Lease (the "Lease") with respec t to th e re a l

p roperty (the "P ro perty") describ ed as s e t fo r th  in Exhib it "A"

attached here to and in corporate d here in by th i s  refe rence .

Pursuant to th e Lease, Landlord hereby lease s the Property  to

Tenant and Tenant hereby accep ts  tenan cy  o f th e Pro perty from

Landlord.


2. Pursuant to Sec tion 2.16 of th e Lease, during th e Term of th e

Lease, a l l  bu i ld ing s , s t ru c tu re s , fix tu re s , add i t io n s and

improvements lo ca ted on th e Pro perty s h a l l be owned in  fee by

Tenant, sub jec t to the below describ ed revers ionary in t e r e s t ,  and

Landlord hereby qu itc la im s i t s  r ig h t ,  t i t l e  and in te r e s t in and to

such items to Tenant, sub jec t to the below describ ed reve rs ionary

i n t e r e s t .  Also pursuant to Section 2.16 of th e Lease, upon th e

ex p ira t io n or term ination o f th e Lease, a l l  bu ild ings , s t ru c tu re s ,

fix tu re s , add it io ns , bu ild ing equipment, improvements, and any

5d \n tc \u n it S\memleas~ lot 23
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o th e r rea l p roperty whatsover lo ca ted on the P roperty , s h a l l become

th e Pro perty of Landlord and owned in fee by Lan dlo rd and s h a l l be

surrendere d to  Landlord with th e Pro perty.

3 . The p rov is ions of th e Lease to  be performed by Landlord,


whether affi rm a tiv e or negative in nature , a re in te nded to and

sh a l l bin d Landlord and i t s  successo rs and ass ign s a t any time, and

s h a l l inure to  the benefi t of Tenant and i t s  successo rs and

ass igns .

4 .  This Memorandum is prepared fo r th e purp ose of reco rdation

only  and i t  in no way modifies th e prov is ions o f th e Lease.


5 . Reference i s  hereby made to th e e n t i r e  Lease fo r any and a l l

purp oses. A tru e copy of th e Lease i s  on fi l e  i n  th e o ffic e s of

th e Redevelopment Agency of the C ity of San Diego, C a l ifo rn ia , a t

i t s  o ffic e s lo ca ted a t 600 B S t re e t ,  Su ite 400 , San Diego,


C a l ifo rn ia 92101 .


REDEVELOPMENT AGENCY OF THE


CITY OF SAN DIEGO


By:~~-,-~·~~~~~~~~~~~~

Hank Cunningham


A ss is tan t Executive D irec to r

APPROVED AS TO FORM AND LEGALITY


Casey Gwinn

Agency General Counsel


By:~~--~~~~~~~~~--~~~

E lisa A. Cusato


KANE, BALLMER & BERKMAN


Agency Specia l Counsel
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McMILLIN-NTC, LLC, a Delaware


l im ited l i a b i l i t y  company

By: McMillin Management Serv ices ,

L.I?., a C a l ifo rn ia l im ited

p artne rsh ip , i t s  Manager


By: 

Page 3 o f 3

C o r k y  

Constr uction 

In c . , a 

co rpo ration , 

Partne r

M c M i l l i n 

Serv ices ,

C a l i fo rn ia

i t s  General


By:~~~~~~--,,.,.-~~

Walter D. Heiberg


S r. Vice P res iden t

By:~~~~~~~~~-

Kathleen Ris er'

Vice P res iden t



STATE OF CALIFORNIA


s s .

COUNTY OF SAN DIEGO


On befo re me, , p e rsona l ly

appeared , p e rso na l ly known to

me (o r proved to  me on the basis of s a t i s fa c to ry  evidence) to be

th e pers on(s ) whose name(s) i s / a r e  subscribed to  the w ith in

in strument and acknowledged to  me th a t he /she /th ey execute d the


same in h i s /h e r / t h e i r auth oriz ed c ap a c i ty ( ie s ) , and th a t by

h i s /h e r / t h e i r s igna tu re ( s ) on th e in strument the pe rson (s ) , o r th e

e n t i t y  upon beha lf o f which the person (s) ac ted , ex ecuted th e

in strument.

WITNESS my hand and o ffi c i a l s e a l .

S ig natu re

STATE OF CALXFORNIA


S S ,

COUNTY OF SAN DIEGO


On befo re me, , persona lly

appeared , p e rso na l ly known to

me (o r proved to me on th e bas is o f s a t i s fa c to ry  evidence) to be

the person(s) whose name(s) i s / a r e  subscribed to  th e w ith in

in strument and acknowledged to me th a t he /sh e /th ey execute d th e

same in h i s /h e r / t h e i r auth oriz ed c ap a c i ty ( ie s ) , and th a t by

h i s /h e r / t h e i r s igna tu re ( s ) on th e in strument the p e rso n ( s ) , o r th e

e n t i t y  upon behalf o f which the person(s) ac ted , executed th e

in str ument.

WITNESS my hand and o ffi c i a l s e a l .



STATE OF CALIFORNIA


ss .

COUNTY OF SAN DIEGO

On befo re me, , personally

appeared , pe rsona l ly known to

me (or proved to  me on th e bas is of s a t i s fa c to ry  evidence) to be

th e pers on (s) whose name (s) i s / a r e  subscrib ed to the with in

in str ument and acknowledged to  me th a t he /sh e /th ey execute d the


same in h i s / h e r / t h e i r  auth oriz ed c ap ac i ty ( ie s ) , and th a t by

h i s / h e r / t h e i r  s ig na tu re ( s ) on th e in strument th e pe rson (s ) , o r th e

e n t i t y  upon beh a lf o f which th e person (s} acte d , ex ecuted the


instrum ent.

WITNESS my hand and o ffi c i a l s e a l .



Exhibit uA"

Legal D esc rip tion

Real Property  in the C ity of San Diego, County of San Diego, S ta te

of C a l ifo rn ia , desc ribed as follows:

Lot 23 of NTC - Unit No. 5, in th e C ity of .San Diego, County of San

Diego, S ta te  of C a l ifo rn ia , accord in g to  Map th e reo f No. 14723,


fi l e d  in th e Offic e of the county Recorder o f San Diego county,


December 19, 2003.


Excepting and rese rv ing unto the S ta te of C a l ifo rn ia , i t s

successors  and ass ign s , fore ver, as to a po rt io n o f th e here in

described property , a l l  min erals and a l l  min era l r i g h t s  in th e

lands of ev ery kin d and charac te r now known to  e x i s t o r h e re a fte r

discovere d in c lu d in g , but not l im ited to , o i l  and gas and r ig h ts

th e re to , toge the r with th e so le , exc lus ive and pe rp e tua l r ig h t to

explo re fo r , remove, and dispose of those m in era ls  by any means o r

methods su i ta b le to th e S ta te of C a lifo rn ia o r to i t s  successors

and ass igns , except th a t notw ithsta ndin g Chapter 700 of th e

S ta tu te s o f 1911, as amended, o r se c t io n 6401 o f th e Public

Resources Code, the rese rva tions s h a l l not in c lu de th e r ig h t of the

s t a t e  or i t s  successo rs o r assig nees i n  connection w ith any mineral


re se rv a tio n , removal o r dis posal a c t i v i t y ,  to do e i t h e r of the

following: (1) e n te r upon, use or damage th e su rface of the la nds

o r in t e r fe r e  with th e use  of th e su rface by any grantee o r by th e

g ran te e 's successor o r assignees; o r (2) ·conduct any mining


a c t i v i t i e s  of any natu re whatsoever above a pla ne lo c a ted five

hundred fe e t below th e surfa ce of th e la nds w ithout w ri t ten

perm is sio n of any gran tee of th e la nds o r th e g ra n te e 's successors

o r assigns , as s e t fo r th  in document e n t i t l e d  "S ta te o f C a l ifo rn ia

Pate nt of T ru st Termin ation Parc els " record ed  Feb ru ary 28, 2002 as

F i le No. 2002-0170372 o f O ffic ia l Records.




E xh ib i t "D"

FORM OF TENANT'S NONDISTURBANCE AND ATTORNMENT AGREEMENT


[BEHIND THIS PAGE]
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TENANT'S NONDISTURBANCE


AND LEASE RECOGNITION AGREEMENT


[UNIT 5 LOT 23 ]

THIS TENANT'S NONDISTURBANCE AND LEASE RECOGNITION AGREEMENT


( th i s "Agreement") i s  made as of , by and among

THE REDEVELOPMENT AGENCY OF THE CITY OF SAN DIEGO (h e re in afte r

re fe rre d to  as "Agency") , McMILLIN-NTC, LLC, a Delaware l im ited

l i a b i l i t y  company (h e re in afte r re fe r re d to  as "Tenant") and

, a (h e re in a fte r re fe r re d

.,.--~~~--;-:-~~~-,---~-

to  as "Subte nant" ).

1 . .  

R ec i ta l s .

1 .1 Agency and Tenant have entered in to  a ground lease

date d , 2004 fo r th e premises l e g a l l y  described on

Exhib it A attached here to and made a p a r t hereof (the "Ground

Lease ").


1 . 2 Tenant i s  executing an agreement of sub lease with


Subtenant fo r a po rt io n o f th e premises leased under th e Ground

Lease (the "Sublease") .

1 . 3 The p a r t i e s  d e s i re to s e t fo r th  th e i r  re sp ec tiv e

r ig h ts and ob l ig a t io n s in th e event o f the te rm ina tion of th e

Ground Lease.


2. Hondisturbance.


2 .1 In the event th a t the Ground Lease i s  te rm in ate d

befo re i t s  exp ira t io n , Agency hereby agre es to  re cogniz e the

Sublease as a d i r e c t le a se between Agency and Subte nant, and

Subtenant agre es to  a t to rn  to Agency, sub jec t to th e followin g:

(al Agency sh a l l re ta in  a l l  r ig h t s  under th e

Sublease in th e event of any d e fau l t by Subte nant.

(b) Agency sh a l l no t be l i a b l e  to  Subtenan t fo r any

d e fau l t under the Suble ase  by Tenant as aubla ndlord .

(c) Agency sh a l l no t be requ ired to  re tu rn  to

Subtenant any se c u r i ty deposit not rece ived by Agency,


(d) Agency sh a l l no t be ob l ig a ted to  c re d i t

Subtenant with any ren t paid under the Sublease more th an one month

in advance.
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3 . Mi sceJ laneous Provi.sions.


3 .1 Applica~le Law and Venue. This  Agreement i s  made

in , and s h a l l be governed, enforc ed and construed under the laws


o f, the S ta te  of C a l ifo rn ia . Venue fo r any ac tion brought


regard in g th i s  Agreement o r th e tran sac t io n contemplated here in

sh a l l be in  San Diego County, C a l ifo rn ia .

3 . 2 Binding 'Qpon Successors and Assigns. This Agreement


sh a l l be bin d in g upon and inure to  th e b en e fi t of the p a r t i e s

h e re to and th e i r  re sp ec tiv e h e i r s , e s ta te s ,  pers onal

re p re sen ta t iv e s , successo rs , and ass ign s . No assignment sh a l l

re l i e v e th e ass igno r o f any l i a b i l i t y  accru in g under th i s  Agreement


e i t h e r befo re o r a ft e r  the assignment.


3 .  3 Ev tire Agreement: In te g ra t io n . This Agreement


c o n s t i tu te s the e n t i r e  unders ta ndin g and agreement of th e p a r t i e s

w ith re sp ec t to th e sub jec t m atte r hereof, and sh a l l su persede and

rep lace a l l  p r i o r understandin gs and agreements, whether verbal o r

in w ri t ing . The p a r t i e s  confirm and acknowledge th a t th e re are no

o th e r promises, covenants, unders ta ndin gs, agreements,


rep re sen ta t io n s , o r warran ties with respec t to th e sub jec t matter

o f th i s  Agreement except as exp ress ly se t fo r th  here in , o r in  any

in strument executed by th e p a r t i e s o f even da te herewith .

3 .4  Affiendments Only in Writing. This Agreement may not

be modified, te rm in ate d , o r amended in  any re sp ec t , ex cept purs uant

to  an in strument i n  w ri t ing duly executed by a l l  of th e p a r t i e s

h e re to .

3 . 5 Atto rneys ' Fees. In th e ev en t th a t any p a r ty here to

s h a l l b ring any lega l ac t io n o r o th e r pro ceedin g with re sp ec t to

the bre ach, in te rp re ta t io n , o r enforcement of th i s  Agreement, o r

w ith respec t to any d ispu te re l a t i n g  to any tran sac t io n covered by

t h i s  Agreement, o r in co nnection w ith any bankruptcy proceeding


re la t in g  to  a party , th e lo s ing p a r ty o r p a r t i e s (or th e deb to r

p a r ty in volv ed in the bankruptcy) in  such ac tio n o r pro ceedin g

s h a l l reimburse the p rev a i l in g p a r ty or p a r t i e s  th e re in fo r a l l

re asonable  co s ts of l i t i g a t i o n ,  in c lu d in g th e reasonable  non-

contingent fees of a tto rney s , p a ra leg a ls and o th e r p ro fe ss io na ls ,

i n  such amount as may be determined by th e court o r o th e r tr ib un a l

having ju r i s d i c t i o n , inc lud ing matters on appeal.

3 .  6 I n te rp re ta t io n . The language of th i s  agreement


s h a l l not be constr ued aga ins t any p arty , s ince a l l  p a r t i e s  have


p a r t i c ip a te d  in  the nego tia t io n and d ra ft in g of th i s  Agreement.


The term "in clu din g" sh a l l mean "in c lu din g but not lim ited to . . . .  "
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All cap tions and headings here in are for convenience and ease of

reference only , and s h a l l no t be used or re fe r re d to  in any way in

co nnection with th e in te rp re ta t io n  or enforcement of th i s

Agreement. AS used here in , the masculine, fem inine o r neu te r

gender, and th e s ingu la r and p lu ra l numbers, s h a l l each be deemed

to in clu de th e o th e rs , whenever and wherever th e conte x t so

in d ic a te s .

3 . 7 Counterp.ru;:,t.g. This Agreement may be ex ecuted in one

o r more counterpart copie s, and each of which so executed,


i r re sp e c t iv e of th e date of execution and de l iv e ry , s h a l l be deemed

to be an origin< tl, and a l l  such counterparts toge th e r sh a l l

c o n s t i tu te  one and the same in strument .

. IN WITNESS WHEREOF, th e p a r t i e s  here to have execute d th i s

Agreement as of the day and year fi r s t  hereinabove s e t fo r th .

[SIGNATURES APPEAR ON NEXT PAGE]
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TENANT: 

SUBTENANT: 

McMILLIN-NTC, l1LC, a Delaware


l im ited l i a b i l i t y  company

By: McMillin Management Serv ices ,

L .P . , a C a l ifo rn ia l im ited

p a r tn e rsh ip , i t s  Manager

By: 

C o r k y  

Constr uc tion 

In c . , a 

co rpo ra tion , 

P artne r

M c M i l l i n 

Serv ices ,

C a l i fo r n i a

i t s  General


By:~~~~~~~~~~

Walter D. Heiberg


Sr. Vice Pre.sident


By:~~~~~~~~~~

!Cathleen R ise r

Vice P res iden t

[NAME OF SUBTENANT TO BE INSERTED]


By:

(SIGNATURES CONTINUE ON NEXT PAGE]
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AGENCY: REDEVELOPMENT AGENCY OF THE CITY OF


SAN DIEGO


By:

Hank Cunningham

A ss is tan t Executive D ire c to r

APPROVED AS TO FORM AND LEGALITY:


CASEY GWINN


Agency General Counsel


KANE, BALLMER & BERKMAN


Agency S p e c ia l Counsel


By:_~~~~~~~~~~~~~~

Glenn F. Wasserman
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EXHIBIT A

LEGAL DESCRIPTION OF THE PROPERTY


Real Property  in the C ity of san Diego, County of San Diego, S ta te

o f C a l ifo rn ia , described as follows:

Lot 23 of NTC - Unit No. 5, in th e C ity of sa n Diego, County of San

Diego, S ta te  of C a l ifo rn ia , accord in g to  Map th e reo f No. 14723,


fi l e d  in the Office of th e County Recorder of San Diego County,


December 19, 2003.


Excepting and rese rv ing unto the S ta te of C a l ifo rn ia , i t s

successo rs and ass:Lgns, forever, as to a po rtio n o f th e here in

described property , a l l  min era ls and a l l  min era l r ig h t s  in th e

la nds of every kin d and charac te r now known to  e x i s t o r h e re a fte r

d is covered in clu din g, but not lim ited to , o i l  and gas and r ig h ts

th e re to , toge th e r with th e so le , exc lusive and perpe tua l r ig h t to

explo re  fo r , remove, and dis pose of those m in era ls  by any means or

methods su i ta b le  to  th e S ta te of C alifo rn ia o r to i t s  successors

and ass ign s , except th a t notw ithsta ndin g Chapter 700 of the


S ta tu te s o f 1911, as amended, o r Section 6401 o f th e Public

Resources Code, the re se rv a t io n s s h a l l not in c lu de th e r ig h t o f th e

s t a t e  or i t s  successors o r assig nees in co nnection with any mineral


re se rv a t io n , removal o r dis posal a c t i v i ty ,  to  do e i t h e r of th e

followin g: (l) e n te r upon, use o r damage th e surface of the la nds

o r in te r fe r e  with th e use  of th e surface by any gran tee o r by the


g ra n te e 's successor o r assignees; o r (2) conduct any mining


a c t i v i t i e s  of any natu re whatsoever above a p la ne lo ca ted five

hundred fe e t below the surface of th e la nds without w ri t te n

perm is sion of any gran tee of th e la nds o r the g ra n te e 's  successors

o r ass ign s , as s e t fo r th  in  document e n t i t l e d  "S ta te o f C a lifo rn ia

Paten t of T rust Termination Parc els " record ed  February 28, 2002 as

F i l e  No. 2002-0170372 o f O ffic ia l Records.




Exhib it "E"

FORM OF LENDER'S NONDISTURBANCE AND LEASE RECOGNITION


AGREEMENT


[BEHIND THIS PAGE]


[Attachment No. 10-A to  ODA]




LENDER'S NONPISTURBANCE AND ATTORNMENT AGREEMENT


[UNIT 5 LOT 23]

THIS LENDER'S NONDISTURBANCE AND ATTORNMENT AGREEMENT ( th is

"Agreement"} i s  made as of , by and among THE


REDEVELOPMENT AGENCY OF THE CITY OF SAN DIEGO (h e re in a fte r r e f erred

to as "Agency"), MdHLLIN·NTC, LLC, a Delaware l im ited l i a b i l i t y

company (h e re in a fte r re fe r re d to as "McMillin") and INDYMAC BANK,


FSB, dba CONSTRUCTION LENDING CORPORATION OF AMERICA (h e re in a fte r

re fe rre d to  as "L en der").


RECITALS


A. Agency and McMillin have he re to fo re en te red in to  a

D ispo s i t ion and Development Agreement,· date d June 2 6 , 2 0 0 0 , as

amended (the "DDA"), which pro vid es fo r the d isp o s i t io n of c e r ta in

p roperty (describ ed in th e ODA as th e "S ite " ) by the Agency to

McMillin.


B. Pursuant to the DDA, th e Agency and McMillin have entered

(o r are  en te ring ) in to  a Ground Lease s u b s ta n t i a l l y  in th e form

attached to  th e DDA as Attachment No. 6 ( the "Ground Lease"),

pursuant to  which Agency has demised (w ill demise) and leased (w ill


lease) to  McMillin a po rt io n of the S i te  which i s  described in

Exhib it "A" attached here to and inco rpo rated he re in by th i s

reference (the "P roperty") .

C. Concurrently with th e execution of t h i s  Agreement,


McMillin, as borrower, and Lender, as lender, have execute d and

ente red in to  a lo an agreement and o th e r agreements and in str uments

purs uant to  which Lender w il l pro vid e financ ing to  McMillin (the

"Lender r,oan Documents") , secured by a deed of t r u s t and o th e r

sec t i r i ty in struments  on McMillin' s leaseho ld in t e r e s t i n  th e

Pro perty (the "Lender Deed of T ru s t" ) .

D. The p a r t i e s  here to now de s i re to  e n te r in to  th i s

Agreement so as to · c l a r i fy  th e i r r ig h t s ,  d u t ie s and ob l ig a t io n s

under the Ground Lease and th e Lender Loan Documents and to  fu r th e r

pro vid e fo r various contingencie s as h e re in a fte r s e t fo r th .

NOW, THEREFORE, in cons ide ra tion of the fore goin g and o f th e

mutual agreement of th e p a r t i e s here to to the terms and cond itions

h e re in a fte r conta in ed, the p a r t i e s here to agree as follows:

ntc\unit 5\lenderandlra lot 23

8-l-04 

Lender's Nondisturbance


and Attornment Agreement


Page l of 5



1. In th e event McMillin s h a l l d e fau l t in i t s  ob l ig a tio n s

under th e Lender Loan Documents which re s u l t s  in  a fo rec lo sure of

the Lender Deed of T ru st by Len der,or a t r a n s fe r by deed in  l i e u  of

fo rec lo sure o r o the r conveyance, as pro vid ed th e re in , th en Agency,

McMillin and Lender do hereby agre e th a t th e Ground Lease and a l l

terms, p rov is ions , covenants and agreements th e reo f s h a l l surv ive

any such d e fau l t in and fo rec lo sure of the Lender Deed of T rust,

and th e Ground Lease sh a l l remain i n  fu l l fo rce and e ffe c t ,  in

accordance with and sub jec t to  a l l  of i t s  terms, p rov is ions ,

agreements and covenants as a d i r e c t le a se between Agency (as

lesso r) and Lender, any purc hase r a t fo rec lo su re o r any assig nee of

Lender (a s le s s e e ) . Lender agrees , in th a t event, to  a t to rn  to

Agency and to re cogniz e Agency as the le s s o r under th e Ground

Lease. Agency sh a l l ,  in such event, exe rc ise and undertake a l l  of

th e r ig h t s and ob l ig a t io n s o f the le s s o r in and under th e Ground

J,ease. From and a ft e r  th e time o f atto rnment, Lender, such


purc hase r a t fo rec lo sure o r such assignee , a s le s se e , s h a l l keep,


observe and perform as to Agency a l l  of the te rms, covenants and

conditions to  be kept by th e le s se e pursuant to the Ground Lease,


and Agency sh a l l have the same remedies fo r nonperformance o r

d efau l t o f any agreement o r term of the Ground Lease as i t  would

had o r would have had as le s s o r under th e Ground Lease i f Lender


had not forec losed on th e Lendei:· Deed of T rus t .

2 . In  th e event Lender, a purchaser a t fo rec lo su re o r any

assignee o f Lender becomes th e le s se e as pro vid ed in  Section 1 of

th i s Agreement, Lender, such purchaser o r such assignee , as th e

case may be, sh a l l thereupon have the op tion to  ob ta in a new lease

by provid in g the Agency with a w ri t te n request fo r a new le a s e .

Within t h i r t y  (3 0) days a ft e r re c e ip t o f w ri t te n reques t by Lender,


such purchaser o r such assig nee fo r a new le a se , th e Agency sh a l l

e n te r in to  a new lea se with respec t to  the Property  w ith Lender,


such purchaser o r such assignee . Such new lea se sh a l 1 be e ffe c t iv e

as of the date of execution by th e Agency and s h a l l be fo r th e

remainder of th e term of th e Ground Lease, and upon th e agreements,


terms, covenants and conditions th e reo f.

3 . For and during th e term of the Ground Lease, Agency

agre es th a t ,  p r io r to te rm in ating the Ground Lease o r tak ing any

pro ceedin gs to enforc e any such te rm ina tion th e reo f fo r any re ason

o th e r th an th e exp ira t io n of th e term of the Ground Lease, Agency

sh a l l giv e Lender, a t the same time i t  g ives McMillin no tic e

th e reo f, p r i o r no t ic e in w rit ing o f such term ination , spec ify ing

th e re aso n fo r such te rm ination . Such no t ic e s h a l l be giv en to

Lender in th e manner provided in th e Ground Lease a t th e followin g

address:
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Construc tion Lending Corp ora tion of America


155 North Lake Avenue

Mail Stop #ll~CLCA

Pasadena, CA 91101

A tten tion : Bu ilde r D iv is ion

o r a t such o th e r address as Lender s h a l l prov ide Agency in  w ri t in g

in th e same manner.


4 . For and durin g the te rm o f th e Lender Loan Documents,


Lender agrees th a t ,  p r io r to  fo rec lo s ing on th e Lender Deed of

T rus t o r tak ing any pro ceedin gs to  enforce any such fo rec lo su re

th e reo f fo r any reason, Lender s h a l l g ive to  Agency, a t th e same

time i t  g iv e s such no tic e to McMillin, a copy of a l l  no t ic e s of

d e fau l t and no tic e s of s a l e . Such no tic e s s h a l l be giv en to  Agency

i n  the manner pro vid ed in  th e Ground Lease a t th e follow in g

address:

Redevelopment Agency o f the C ity of San Diego


600 "B" S t r e e t ,  S u i te 400


San Diego, C a l ifo rn ia 92101


A tten tio n : NTC P ro je c t Manager


o r a t such o th e r address as Agency sh a l l p rov ide Lender in  w ri t in g

i n  th e same manner.


5 . Subje c t only  to the due execu tion and d e l iv e ry of

documents, Agency hereby approves of the Lender Deed o f T rus t , and

Lender here by approves of the Ground Lease.


6 . No p rov is io n conta in ed he re in s h a l l be deemed an

amendment o r mod ifica tion of any p rov is io n s contained in  any Lender


Loan Document o r the Ground Lease, inc lud ing , without l im i t in g  th e

g e n e ra l i ty  of th e fore goin g, any r ig h t s  g iven thereunder to

McMillin to  term inate the Ground Lease.


7 . Upon the execution of th i s  Agreement, the Ground Lease


and th e Lender Deed of T rus t , t h i s  Agreement s h a l l be b ind ing upon

and sh a l l inure to  th e b en e fi t o f the p a r t i e s  he re to and th e i r

successo rs , t ra n s fe re e s and ass ign s .
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IN WITNESS Wf!EREOF, th e p a r t i e s  here to have ex ecuted th i s

Agreement as of th e day and year f i r s t  here in above s e t fo r th .
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McMILLilif-NTC, LLC, a Delaware


lim ited l i a b i l i t y  company

By:  McMillin Management Serv ices ,

L .P . , a C a l ifo rn ia lim ited

p a r tn e rsh ip , i t s  Manager

By: C o r k y  

Construc tion 

I n c . ,  a 

co rpo ra tion , 

P artn e r

M c M i l l i n 

Serv ices ,

C a l i fo rn ia

i t s  General


By:~~~~~~~~~~-

Walter D. Heiberg


S r . Vice Presiden t

By:~~~~~~,--~~~

Kathleen R ise r

Vice P res iden t

INDYMAC BANK, F .$ .B . , dba

CONSTRUCTION LEND!NG CORPORATION OF


AMERICA


By: 


Thomas Hallock

Sr. Vice P res id en t
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REDEVELOPMENT AGENCY OF THE CITY OF


SAN DIEGO


By:

Hank Cunningham

A ss is tan t Executive D irec to r

APPROVED AS TO FORM AND LEGALITY:


CASEY GWINN


Agency General Counsel


By:~~~~~~~~~~~~~

E l i s a A. Cusato


KANE, BALLMER & BERKMAN


Agency Spec ia l counse l

By:~~~~~-~~~~~~

Glenn F. Wasserman
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Exhib it "A"


Legal Descrip tion

Real Pro perty in the C ity o f San Diego, County of San Diego, S ta te

of C alifo rn ia , described as follows:

Lot 23 inc lu s iv e of Nl'C - Unit No. 5, in th e C ity of San Diego,


County o f San Diego, S ta te of C alifo rn ia , accord in g to Map thereof

No. 14723, fi l e d  in  th e Offic e of the County Recorder of San Diego

County, December 19, 2003.


Excepting and rese rv ing unto the S ta te of C a l ifo rn ia , i t s

successors and ass ign s , fo rever, as to  a p o r t io n of the here in

describ ed property , a l l  m in erals  and a l l  m in era l r ig h t s in the


la nds of ev ery kin d and charac te r now known to  e x i s t o r h e re a fte r

dis covere d in c lu d in g , but not l im ited to , o i l  and gas and r ig h ts

th e re to , toge ther with the so le , exclu siv e and pe rp e tua l r ig h t to

explo re  fo r , remove, and dis pose of th ose m inerals by any means or

methods su i ta b le to  th e S ta te o f C a lifo rn ia o r to i t s  successors

and ass igns , except th a t notw ithsta ndin g Chapte r 70 o of th e

S ta tu te s of 1911, as amended, o r Section 6401 of the Public

Resources Code, the rese rv a tio ns sh a l l not inc lude the r ig h t of th e

s t a t e  or i t s  successors o r assig nees in connection with any mineral


re se rv a t io n , removal o r d ispo sa l a c t i v i ty ,  to  do e i t h e r of th e

followin g: (1) e n te r upon, use o r damage the su rfac e of the lands


o r in te r fe r e  with the use of th e surface by any gran tee o r by th e

g ran te e 's successor o r assignees; o r (2) conduct any mining


a c t i v i t i e s  of any nature whatsoever above a p lane lo ca ted fiv e

hundred fee t below the su rfac e of th e lands without w ri t ten

perm is sio n of any gran tee o f th e lands o r the g ra n te e 's  successors

o r ass igns , as s e t fo r th  in document e n t i t l e d  "S ta te of C a lifo rn ia

Paten t of T ru st Termin ation Parc els " re cord ed Febru ary 28, 2002 as

F i le No. 2002-0170372 o f O ffic ia l Records.
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FIRST AMENDMENT TO GROUND LEASE


This First Amendment to Ground Lease (the "Amendment") is entered into as of Ju n e b

2006, between the REDEVELOPMENT AGENCY OF THE CITY OF SAN DIEGO


("Landlord") and MCMILLIN-NTC, LLC, a Delaware limited liability company ("Tenant").


A. Landlord and Tenant previously entered into that certain Ground Lease


dated August 1, 2004 (the "Lease") relating to the lease of that certain property described in

Exhibit "A" attached hereto (the "Property") located in the City of San Diego, County of San.

Diego, California. A Memorandum of the Lease :.vas recorded in the Official Records of San

Diego County on October 27, 2004 as Document No. 2004-~  (the."Memorandum").


1015554

B. Landlord and Tenant now desire to amend the Lease in the manner


described herein.


NOW, THEREFORE, in consideration of the foregoing and for other good and

valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Landlord


and Tenant agree as follows:


Mssss.01 ·so
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1. Permitted Use. Section 1. 9 of the Lease is hereby superceded in its

entirety by the following:


"1.9 The specified use of the Property: For the Term of this Lease; the

Property may only be used for retail, restaurant, office, commercial, recreational, arts and

cultural, light industrial, special educational and other uses permitted by and consistent with the

NTC Precise Plan and Local Coastal Program as certified by the California Coastal Commission


on September 11, 2001, as same may be amended in the future, and other additional uses as may


be reasonably related thereto, and for no other purposes."


2. Memorandum. The reference to Tenant being a California limited liability


company in the preface to the Memorandum is hereby corrected to reflect that Tenant is a

Delaware limited liability company.


3. Ratification. Except as modified by this Amendment, the Lease remains


in full force and effect.


IN WITNESS WHEREOF, Landlord and Tenant have executed this Amendment


as of the date first written above.


hl ' l ' l  :1.l.


Date: June , 2006

---..,.


APPROVED AS TO FORM AND LEGALITY


MICHAEL J. AGUIRRE


Agency General Counsel


64855S.Ol1SD
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Assistant Executiv Director
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STATE OF~IJ.~it:()eNJA   

COUNTY OF San Diego _ _  _ 

)

) SS,

)

MCMILLIN-NTC, LLC,


a Delaware limited liability company


By: McMillin Management Services, LP.,


a California limited partnership


Its: Manager


By: Corky McMillin Construction


Services Inc., a California corporation


Its: General P

By:_L6!J.Jl.U:;J.'lJ~~~~~~

Name: Walter Heiberg


Its: Sr. Vice President


By: _/J~&&U:.U'.l'..//:=::::::!:'.!:k'.'.:be:~

Name: Kathleen Riser

Its: Vice President


On May 25, 2006, before m,;;r()V Cf.., &Jr:S , a Notary Public, personally


appeared Walter Heiberg and Kathleen Riser, personally known to me (or proved to me on the


basis of satisfactory evidence) to be the person(s) whose name(s) ~are  subscribed to the within

instrument and acknowledged to me that ~/they  executed the same in }iis1qwl'itheir


authorized capacity(ies), and that by his1qtt1¥their signature(s) on the instrument, the person(s), or

the entity upon behalf of which the person(s) acted, executed the instrument.


(Seal)
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~~~~~) 

) SS.

COUNTY OF -' -"-' " ' - ' - ' ' -""' ""-""' I-"' - )

On rfl°;Jc J.l.

1 

).bb rO~before me: ,j/~ ~a Notary Public,

personally appear d ~~  ~ · w~~  , personally known to me

~r pre>'es ts me on the ' tisfHl.tery 6Ze~ person-'81 whose name~

subscribed to the within instrument and acknowledged to me that~  executed the same

~  authorized capacit~ and that by i · ignature,W on the instrument,

the perso~ or the entity upon behalf of which the person acted, executed the instrument.

E_SS my hand and official seal.

(Seal)

·

. SHELIA A. BllllARD


~ CornmlSSlon # J376o

78


z Nota ry Pub/le - Col l fornlo ; , 


Son Diego County Ii:


Mycorrvn. EXpiresSep22. 

2006


STATEOF _ _ _ _ _ _ _  )

) SS.

COUNTY OF _ _ _ _ _ _  )

On , before me, , a Notary Public,

personally appeared , personally known to me

(or proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are

subscribed to the within instrument and acknowledged to me that he/she/they executed the same

in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument,

the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

WITNESS my hand and official seal.

S i g n a t u r e - - - - - - - - - - - - - - -  

64854 7 .0 IJSD
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(Seal)



'

EXHIBIT "A"

LEGAL DESCRIPTION


Real property in the City of San Diego, County of San Diego, Sta te of California, described as follows:

Lot 23 of NTC-Unit No. 5, in the City of San Diego, County of San Diego, Sta te of California, a ccording to

Map thereof No. 14723, filed In the Office of the County Recorder of San Diego County, December 19,

2003.


Excepting and reserving unto the Sta te of California, Its successors and/or assigns, forever, as to a

portion of the herein described property, all minera ls and all minera l rights in the lands of every kind and

cha ra cter now known to exist or herea fter discovered Including, but not limited to, oll and gas and rights


thereto, together with the sole, exclusive, and perpetual right to explore for, remove, and dispose of

those minera ls by any means or methods suita ble to the Sta te of California or to its successors and/or

assigns, except tha t notwithstanding Chapter 700 of the Sta tutes of 1911, as amended, or Section 6401


of the Public Resources Code, the reserva tions sha ll not Include the right of the Sta te or its successors


and/or assignees in connection with any minera l reserva tion, removal, or disposa l a ctivity, to do either of


the following: (1) enter upon, use or damage the surfa ce of the lands or interfere with the use of the


surface by any grantee or by the grantee's successor a nd/or assignees; or (2) conduct any mining


a ctivities of any na ture wha tsoever above a plane loca ted five hundred feet below the surfa ce of the


lands without written permission of any grantee of the lands or the grantee's successors and/or assigns,


as set forth In document entitled "Sta te of California Pa tent of Trust Termina tion Pa rcels" recorded

Februa ry 28, 2002 as File No. 2002-0170372 of Official Records.
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SECOND AMENDMENT TO GROUND LEASE


,au;i This Second Amendment to Ground Lease ("Amendment") is made and entered into as

ot:ltffy 1_, 2010, by and between the REDEVELOPMENT AGENCY OF THE CITY OF SAN


DIEGO, a public body corporate and politic ("Landlord"), and LIBERTY STATION


MARKETPLACE, LLC, a Delaware limited liability company {"Tenant") with reference to the

following facts:


RECITALS


A. Landlord and McMillin-NTC, LLC, a Delaware limited liability company previously


entered into that certain Ground Lease dated as of August I, 2004 ("Original

Ground Lease'') related to the lease of that certain real property described in Exhibit


A attached hereto (the "Property") located in the City of San Diego, County of San

Diego, California, a memorandum of which was recorded in the Official Records of

San Diego County ("Official Records") on October 27, 2004 as Document No. 2004-

1015554.


B. The Original Ground Lease was amended by that certain First Amendment to Ground


Lease dated as of June I, 2006 and recorded in the Official Records on June 7, 2006


as Document No. 2006-0402431 ("First Amendment") and was subsequently


assigned to Tenant pursuant to that certain Assignment of Ground Leases dated as of

July 27, 2006 and recorded in the Official Records on July 28, 2006 as Document No.


2006-0537240 ("Assignment"). The Original Ground Lease as amended by the First


Amendment and Assignment is referred to herein as the "Ground Lease".


C. Due to fluctuating real estate market conditions, Landlord and Tenant now desire to

amend the Ground Lease in the manner described herein.


DOCUMENTNO. b' ;Q456 6?
/R:o4s62


I

""'~'"'" FILED AUG 1 1 2010
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NOW, THEREFORE, in consideration of the foregoing and for other good and valuable


consideration, the receipt and sufficiency of which is hereby acknowledged, Landlord and


Tenant agree as follows:


AGREEMENT


I. Modification. Section 2.30(b)(viii) of the Ground Lease is hereby deleted in its entirety


and replaced with the following:


"(viii) No extension, modification, change or amendment to a Permitted


Leasehold Mortgage shall be effective, or binding upon Landlord, unless and until


approved by Landlord, which approval shall be granted so long as such extension,


modification, change or amendment satisfies the applicable requirements of

paragraphs (i) through (vii), above. Any extension, modification, change or

amendment to a Permitted Leasehold Mortgage that exceeds eighty percent (80%)


of the fair market value ofTenant's interest in the Lease as set forth in paragraph


(i) above, but that does satisfy the applicable requirements of paragraphs (ii)

through (vii) above, may be approved by the Landlord's Executive Director, in his

or her sole discretion, provided the Permitted Leasehold Mortgagee has not

declared the involved mortgage in default and the extension, modification, change


or amendment to the Permitted Leasehold Mortgage satisfies the underwriting


standards of the Permitted Leasehold Mortgagee and of the Landlord, as imposed


from time to time, which standards may include, but are not limited to, the

following:


(aa) 

(bb) 

(cc) 

(dd) 

(ee) 

leases


(ff) 

(gg) 

(hh) 

Minimum loan to value standards


Minimum net operating income


Minimum operating and lease-up reserves


Minimum debt service coverage


Approval of new tenant leases or modifications to existing tenant


use of encumbrance proceeds


status of development of the improvements


term of encumbrance"


2. Ratification. Except as modified by this Amendment, the Ground Lease remains in full


force and effect.


3. Counterparts. This Amendment may be executed in counterparts, which when taken


together shall constitute a single signed original as though all parties had executed the

same page.


(Remainder of Page Intentionally Left Blank]
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IN WITNESS WHEREOF, Landlord and Tenant have executed this Amendment as of the date


first written above.


CITY OF SAN DIEGO


By:


APPR ED the f!lmi_and lega~s f-

Amendment this ~ 

1

day of , o  · 2010.

JAN I. GOLDSMITH,


General Counsel


[Remainder of Page Intentionally Len Blank]
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STATE OF CALIFORNIA )

)ss.

COUNTY OF SAN DIEGO )

11926


On~ ~

1 

.QolO , before me, J'.l.\IW\1.1t ~~ ~1~- - - - , a

Notary PubliCifil1d for said State, personally a p p e a r e d ; \ ' i ¢ ' j i k ; ; ; · e h ,

- ,__ - - ~  - - - - , who proved to me on the basis of satisfactory

evidence to be the personW whose nam~)  islar@ subscribed to the within instrument and

acknowledged to me that ile.lshe.L!ftey executed the same in Mher~  authorized

capacity~,   and that by llis/her.41!etf signature~   on the instrument the personEst, or the


entity upon behalf of which the person~   acted, executed the instrument.


I certify under PENALTY OF PERJURY under the laws of the State of California

The foregoing paragraph is true.and correct.

WITNESS my hand and official seal. 

Signature fl~ ,h~. 

(Seal)

AMANDA S. ZUNIGA

CommlHIOR # 1851776


No11ry Public · Cilllornll


Sin Diogo COUftlJ


Comm. n7 2013




LIBERTY STATION MARKETPLACE, LLC,


a Delaware limited liability company


By: Liberty Station Marketplace Investors, LLC,


a Delaware limited liability company,


Its: Manager


By:


Its:


By: McMillin Companies, LLC,


a Delaware limited liability company


Its: Co-Manager


By:


Name: ~~~~~~~~~~

Title:


By:


Name:~~~~~~~~~~

Title:


~~~~~~~~~~-

CONSENTED TO BY PERMITTED LEASEHOLD MORTGAGEE:


BANK OF AMERICA, N.A.,


a national banking association


By:


Barbara Colter, Senior Vice President


Page 4 of 7
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Sta te of Ca lifornia 
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} 

SS.

County of San Diego

On July 7, 2010 , before me, Morgan Kell, Nota ry Public

--=<.,o"°a'-"te=~---' Name and Tille of officer (e.g., "J ane Doe, Nota ry Public")

persona lly appeared _  _  _  _  _  _   _,,,-=C"-'ra~ig"""W"'."'C"'la""rk'""'" _  _  _  _  _  _  _  _  _  _  _   _ 


Name(6) of Signe$)

who proved to me on the basis of sa tisfa ctory evidence to be the person{&) whose name{s) islara

subscribed to the within instrument and a cknowledged to me tha t helsl1e!tl1ey executed the same in


hislAefltheit: a uthorized capacity~.   and tha t by hislherltAeiF signa ture(&) on the instrument the


person{s), or the entity upon beha lf of which the person{&) a cted, executed the instrument.


I certify under PENAL TY OF PERJURY under the laws of the Sta te of California tha t the foregoing


paragraph is true and correct.

(Area for Nota ry Seal)

Though the Information below Is not required by law, It may prove valuable to persons relying on the document


and could prevent fraudulent removal end reattachment o f this form lo another document.


Description of Attached D ocument


Tille or Type of Document: 

Second Amendment to Ground Lease

Document Date:. _  _  _   _,J.,uwlv:...l..,..,.20,.,1...,0.__ _ _ _ _ _ _ _ _  _ 

Number of Pa ges: _  _  _  _  _  _   _ 


Slgner(s) Other Than Named Above:


------------------------~

C a pa cl ty(ies) C l a imed by Signer

13 

"'11Qtlf
'

111


Top al tJnrnb hln

Signer's Name .._· - - - - - - - - - - - - - - - - - - - -  

0 Individual

0 Corporate O ffl cer-T l tl e(s): _  _  _  _  _  _  _  _  _  _  _  _  _  _  _  _  _  _  _  _ _ 


0 Pa rtner . Limited General

0 Attorney In Fact

0 Trustee

0 Gua rdian or Conserva lor




LIBERTY STATION MARKETPLACE, LLC,

a Delaware limited liability company


By: Liberty Station Marketplace Investors, LLC,

a Delaware limited liability company,

Its: Manager

By: C.W. Clark, Inc.,

a California corporation


Its: Co-Manager

By:

Name:


---------~ 

Title: - - - - - - - - - - -

By: McMillin Companies, LLC,

a Delaware limited liability company


Its: Co-Manager

' . 'a,,. =1.11---

By: ·'Ck'.tll1J0,1


~-

Name: ~t.i.%\l16t\ 


Title: BYf


CONSENTED TO BY PERMITTED LEASEHOLD MORTGAGEE:


BANK OF AMERICA, N.A.,


a national banking association

By:

Barbara Colter, Senior Vice President
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CA LI FORN I A  ALL-PURPOSE A CKNOWLED G MEN T


Sta te of Ca l ifornia 


}

County of 3a.n J )ICZJ O 

On 7· 9· /D before rne, ~nd"'"-  M ·D t-J o+.....-

a a te HOfQ In SB
rt Name and 11U1:t QI t a  Ofllc-..er


personally a ppea red k 1 m  b u  "-j t I Ji ~it 
 

4

"-\ ~; -:Dry

p A IT


RHOND,\ M DOW I

COMM.#1711962 I

NOTARY ~'J8t1C ·~ALIFORN!A

SAN DlEGO COUNTY

My Commi.,.ion Exollws


DECEMBER 21. 21110


Place Notary Sea l Above 

Nnmo(s) ol Slgne1(s}


who proved to me on the ba sis of
satisfactory evidence to

be the person(s) whose name(s) ~subscribed   to the


::~4£ ~rument and a cknowledged to me that

the executed the same in · he' authorized

capacity(ies), and tha t by · thei signa ture(s) on the

instrument the person(s), or the entity upon behalf of

which the person(s) acted, executed the instrument.


I certify under PENALTY OF PERJURY under the la ws


of the Sta te of Ca l ifornia  tha t the foregoing pa ra gra ph is

true and correct.

WITNESS my hand and official seal.

Signature Y /.i...,.,.&,a.....
 r\..{ ·~.,.,:i

Signa ture ol Nota ry Public

- - - - - - - - - - - - - - - - - - - -OP T ION A L - - - - - - - - - - - - - - - - - - - - - - - - -

Though the information below Is not required by law, it may prove valuable to persons relying on the dOcument


and could prevent fraudulent removal and reattachment of this form to another document .

Description of Attached D ocument


Tille or Type of Document: S= .oo . , \  fl  r> 'len.J.Me/\+ -/-Z> ~"'".,.\ ~.....,s.:.

Document Date: 9 l 1 t:> Number of Pages: ~.5=-------

/

Signer(s) Other Than Named Above:


Ca pa cl ty(ies) C l a imed by Slgner(s)

Signer's Name: _  _  _  _  _  _  _  _  _  _  _  _   _ 


D Individual

D Corpora te O fficer -T itl e(s): 


D Pa rtner - D Limited D General

D Attorney In Fact 

o Trustee


D Guardian or Conserva tor


D Other: _  _  _  _  _  _  _   _ 


Signer Is Representing: _  _  _   _ 


RIGHT THUMBPRINT

OF SIGNER


Top of thumb here


Signer's Name: _  _  _  _  _  _  _  _  _  _  _  _  _   _ 


D Individual

D Corpora te Officer - Title(s): - - - - - - - - -

0 Pa rtner - D Limited D General

D Attorney in Fact

D Trustee


D Guardian or Conservator

D Other: _  _  _  _  _  _  _  _  _   _ 


Signer Is Representing: _  _  _  _   _ 


Top ol thumb here


g;;;gym;z s : m s a  .se-g~  szB~Ja:  2.2.~a==i~ 

02007 Nal!onal Nota ry Associa tion· 9350 De Soto Ava, P.O.Box 2402· Chatsworth, CA 9131S.2402 · www.Na tlona fllot(lty.org Item #5907 Reorder: Call Toll.free 1-ooo-876-0027


http://www.Natlonafllot(lty.org


LIBERTY STATION MARKETPLACE, LLC,

a Delaware limited liability company

By: Liberty Station Marketplace Investors, LLC,


a Delaware limited liability company,


Its: Manager


By: C.W. Clark, Inc.,


a California corporation


Its: Co-Manager


By:

Name:


- - - - - - - - - -

Title: - - - - - - - - - - -

By: McMillin Companies, LLC,


a Delaware limited liability company


Its: Co-Manager


By:

Name: _ _ _ _ _ _ _ _  ~

Title: 

- - - - - - - - - -

By:

Name:


Title: - - - - - - - - - -

CONSENTED TO BY PERMITIED LEASEHOLD MORTGAGEE:


BANK OF AMERICA, N.A.,


•mti~~

By:


BllibilfaOitel'ior Vice President
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State of Utah

County of Utah


On 1 / rfe; o before me, /{Jl_:?wM , Notary


Public for the State of Utah, personally appeared Barbara Colter,
who provedto me on

the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to

the within instnunent and acknowledged to me that he/she/they executed the same in

his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the

instrument the person(s), or the entity upon behalf of which the person(s) acted, executed


the instrument.


I certify under PENALTY OF PERJURY under the laws of the State of Utah that the

foregoing paragraph is true and correct.


WITNESS my hand and official seal.


NATHAN SANDALL


llOMl'l&e·STA lia'UIM


OMMIHI ON I  581111


COMM.EXP. IJ3.04..2014
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EXHIBIT A

Legal Description


Real property in the City of San Diego, County of San Diego, State of ca liFomia, described as follows:


Lot 23 of NTC-Unlt No. 5, in the City of San Diego, county of San Diego, State of Ca lifornia , according to


Map thereof No. 14723, flied In the Office of the County Reoorder of San Diego County, December 19,

2003.


Excepting and reserving unto the State of Ca lifornia , Its successors and/or assigns, forever, as to a

portion of the herein described property, all minera ls and all minera l rights In the lands of every kind and

character now known to exist or herea fter discovered including, but not limited to, oil and gas and rights


thereto, together with the sole, exduslve, and perpetua l right to explore for, remove, and dispose of

those minera ls by any means or methods suitable to the State of Ca lifornia or to Its successors and/or

assigns, except tha t notwithstanding Chapter 700 of the Statutes of 1911, as amended, or Section 6401


of the Public Resources Code, the reservations shall not Include the right of the State or Its successors


and/or assignees In connection with any minera l reservation, remova l, or disposa l activity, to do either of


the following; (1) enter upon, use or damage the surface of the lands or Interfere with the use of the


surface by any grantee or by the grantee's successor and/or assignees; or (2) conduct any mining


activities of any nature whatsoever above a  plane located five hundred feet below the surface of the


lands without written permission of any grantee of the lands or the grantee's successors and/or assigns,


as set forth In document entJ~ed   "State of Ca lifornia Patent of Trust Termination Pa reels" recorded


February 28, 2002 as Ale No. 2002-0170372 of Officia l Records.


APN 450-840-13-00
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