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SUBJECT: Summary of Advice on Parking Meter Fund Use

INTRODUCTION

On Monday, June 2, 2025, the City Council will consider amendments to the San Diego
Municipal Code (Municipal Code) and related Council Policies regarding parking regulations
and revenues. The Office of the City Attorney has received several questions regarding the use of
parking meter revenues. This memorandum summarizes our preliminary advice and references
prior advice given on this topic. Generally, the use of parking fee revenue must comply with
Proposition 26, and this Office should review any new proposed use of parking fee revenue to
ensure compliance.

ANALYSIS

The key legal question that determines a proper use of parking meter funds is whether the charge
is a fee or a tax under Proposition 26. Prop. 26, Gen. Elec. (Nov. 2, 2010); Cal. Const. art. XIIIC,
§ 1, subd. (e). If a charge is a tax, it requires a two-thirds vote of the City electorate. To be a
valid fee, the charge must not exceed the reasonable costs to the local government of conferring
the benefit, service, product, or granting the privilege. Cal. Const., art. XIII C, § 1, subd. (¢). See
also, City Att’y MS 2017-12 (May 11, 2017).!

San Diego Municipal Code sections 82.08 and 82.09 provide a comprehensive outline regarding
the permissible lawful use of parking meter funds, summarized as costs for the installation,
operation, control and enforcement of parking spaces and parking meters, and also those costs
incurred in the regulation or management of traffic, which may affect or be affected by the
vehicles parking in the parking meter zones. Additionally, parking meter funds should be used
exclusively within the parking meter zones where the funds were generated. SDMC §§ 82.08-
82.09.

! City Attorney Memorandum MS 2017-12 attaches prior City Attorney memoranda on the use of parking meter
funds and is a comprehensive resource for all memoranda on this topic.
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Courts have held that the parking meter fees application described in Municipal Code sections
82.08 and 82.09 is lawful. De Aryan v. City of San Diego, 75 Cal. App. 2d 292 (1946). Should
the City choose to use parking meter funds outside these categories and subsequently face a legal
challenge, a court may rule that improper use renders the parking meter fees a tax under
Proposition 26, which would be invalid without a two-thirds vote of the City electorate.

The following is a summary of the legal advice provided to date on specific proposed uses of
parking meter revenue.

A. Enforcement of Parking Meter and Related Traffic Violations

Parking meter revenue can be used to enforce parking meter violations and traffic laws and
regulations related to parking in the parking meter zones. SDMC § 82.09(b), 2010 City Att’y
MOL 373 (2010-20; Sep. 30, 2010).

B. Neighborhood Policing or Security Guards

Where neighborhood policing involves activities beyond enforcing parking meter violations and
traffic laws, it likely does not qualify as a legally defensible use of parking meter funds.
Enforcing parking meter violations and traffic laws is within the purview of the San Diego Police
Department, not private security guards. Therefore, use of parking meter revenue to fund private
security is likely an indefensible use of parking meter funds.

C. Homeless Services

Providing services to homeless individuals or removing them and their belongings from the City
right-of-way is not likely a defensible use of parking meter revenue. No apparent relationship
exists between outreach to people experiencing homelessness and managing or regulating
parking or traffic in parking meter zones.

D. Cleaning or Trash Removal

Cleaning streets where the parking meters are located may be a defensible use of the parking
meter funds because the accumulation of trash in the parking spots may affect the use of the
metered spaces. However, cleaning sidewalks or other adjacent public areas is less defensible if
it is not likely to affect traffic or parking vehicles in the metered zones.

E. Lighting

Lighting and maintenance of lighting adjacent to metered parking spots and affecting the use of
parking spots may be a valid use of parking meter funds. However, this Office previously
advised that enhancements of a purely aesthetic nature would serve little to no practical purpose
as it relates to traffic control or the parking of vehicles. See 2010 City Att’y MOL 373 (2010-20;
Sep. 30, 2010). Lighting that is purely for decoration or aesthetics would likely not be a valid use
of parking meter funds.
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F. Credit Card Transaction Fees

The City may be able to charge the public for credit card transaction fees on parking meters, as
that is part of the City's cost of administering the parking meter program. Charging the public for
this fee is part of the City recovering its program costs, which is likely valid under

Proposition 26.

G. Economic Development Activities

Parking meter funds should not be used for any economic development activities. This Office
has advised that signs that simply advertise specific businesses are most likely an inappropriate
use of parking meter revenue as the installation of such signs does not relate to parking or traffic
control. See 2010 City Att’y MOL 373 (2010-20; Sep. 30, 2010).

H. Mobility Alternatives

Mobility alternatives that decrease or help manage parking demand are likely defensible uses of
parking meter funds because using another form of travel decreases parking congestion, provided
that the alternatives control the use of parking spaces or are a traffic control measure addressing
the parking of vehicles in a parking meter zone. See 2010 City Att’y MOL 373 (2010-20; Sep.30,
2010) for a discussion on improvements to bus and trolley stops.

I. Signs

Whether parking meter funds can be used for signs will depend on the nature and location of the
sign. Signs are also subject to the City’s sign ordinance in Municipal Code Chapter 14, Article 2,
Division 12.

Parking meter funds may be used for the purchase, construction, erection, repair, and
replacement of signs for the direction of traffic or parking within a parking meter zone or to
provide parking and mobility information through wayfinding signage or media (maps, videos,
apps, or other tools), which communicate the location, availability, cost, and other pertinent
information of district-wide parking options or parking alternatives (such as bike racks, bike
lockers, scooter corrals, etc.) and provides navigation within parking meter zones. Signage must
primarily serve a functional purpose and may not be purely aesthetic.

Signs should be limited to those directing the public between public parking facilities, transit
facilities, bicycle and micromobility parking facilities, and from these facilities to public points
of interest.

Conversely, this Office has opined that wayfinding signage embedded in a sidewalk, painted on,
or adhered to a sidewalk that is not visible to individuals parking their vehicles and did not affect
the control or management of parking or traffic was not a proper use of parking meter funds. See
2012 City Att’y MS 827 (2012-20; May 22, 2012).
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J. Installation or Maintenance of Landscaping

Using parking meter funds to install or maintain landscaping is generally not a legally defensible
use of the funds because the maintenance of plants does not relate to parking or the control and
management of traffic, affecting vehicle parking within parking meter zones. The only instance
where this Office has opined that parking meter funds can be used for landscaping maintenance
is where that maintenance is a lease requirement for a parking lot. See 2014 City Att’y MOL 75
(2014-6; Jul. 10, 2014).

K. Street Furniture and Planters

Street furniture and planters are not likely defensible uses of parking meter funds. If street
furniture and planters are proposed as buffers between pedestrians on sidewalks and vehicles on
streets, the City would need to provide evidence that a buffer is needed between a sidewalk and
traffic to “control the parking of vehicles and control of traffic, affecting the parking of vehicles
in the parking meter zones.” SDMC § 82.09(b). The City would need to show that such a buffer
was a traffic engineering necessity. Additionally, street furniture could be an improper use of the
public right-of-way, depending on the nature and configuration of the furniture. See 2014 City
Att’y MOL 165 (2014-15; Nov. 18, 2014).

L. Bike Lane Dividers

Dividers between bike and vehicle lanes may be a legally defensible use of parking meter funds
if they relate to the control and management of traffic. As with all improvements funded by
parking meter funds, these dividers must be located in the parking meter district.

M. Summary of Advice on Parking Funds Use in Balboa Park

The California Statutes of 1870 set aside City-owned land that became Balboa Park “for the use
and purposes of a free and public park . . . and for no other or different purpose.” Cal. Stats.
1870, ch. XLII § 1 (emphasis added). Two years later, the California Legislature adopted a
statute reincorporating San Diego as a city. Cal. Stats. 1871-1872, ch. CCXXI §§ 1-26. As part
of that incorporation, the California Legislature gave the City numerous municipal powers,
including the right to “provide for the use, care, custody, and regulation of all the commons,
parks, cemeteries, and property, both real and personal, belonging to the city.” Id. § 3. These
broad powers were reaffirmed in 1889 when the California Legislature approved the charter for
the City. Cal. Stats. 1889, ch. XX.
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The Court in Save Our Heritage Organisation v. City of San Diego, 237 Cal. App. 4th 163
(2015), confirmed the Legislature delegated to the City the unrestricted power of determining
how its real property should be used, regulated, and maintained. As long as the City maintains
the land as park property for park purposes, the City can determine how it is regulated, and
charging for parking in the parking lots is not prohibited. Id. at 192.2

Any charge to the public by a local government is presumed to be a tax requiring two-thirds vote
of the electorate, unless the charge meets the exceptions set out in the Proposition 26

language. Exception 4 to Prop 26 addresses “a charge imposed for entrance to or use of local
government property, or the purchase, rental, or lease of local government property.” Cal. Const.,
art. XIII C, § 1, subd. (e)(4). Charging for parking in Balboa Park falls within this exception.
Exception 4 does not specifically restrict the cost of the fee to the City’s reasonable costs
associated with this governmental activity, although the fees must still bear some reasonable
relation to the benefits and costs associated with the governmental activity or service. See Bay
Area Cellular Telephone Co. v. City of Union City, 162 Cal. App. 4th 686, 694-95 (2008)

(citing Isaac v. City of Los Angeles, 66 Cal. App. 4th 586, 595-97 (1998)). Parking funds from
Balboa Park may be used for maintenance and other needs within Balboa Park. They are not
restricted in the same manner as parking meter funds, generally.

N. Charging Non-Residents a higher fee to park in Balboa Park

This Office has also previously opined that it is legal to charge non-residents a higher parking fee
than residents, as long as the reason for the difference is rational and legitimate. Further, this
Office has previously opined that imposing different fees for non-residents is legally permissible.
See 2012 City Att’y MS 796A (2012-12; Apr. 16, 2012) (Free Tuesday admission to Balboa Park
museums for San Diego residents, active military members, and their families is legally
permissible) and 2014 City Att’y MS 207 (2014-5, Mar. 24, 2014) (permissible to charge out-of-
state residents higher fees for library cards). City residents and non-residents are not equal
classes of people regarding the cost of maintaining City-owned facilities, so generally speaking,
there is support on various grounds for fee differentiation between residents and non-residents.

2 California Government Code section 50402 sets forth additional requirements related to charges for use or services
provided on property devoted to amusement or recreation. This Office continues to evaluate the applicability of this
code section to the City and City-owned property.
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CONCLUSION

As the City Council considers amendments to parking regulations and policies, this Office
remains available to assist and advise further on any of the subjects discussed in this
memorandum, or any specific proposal related to use of parking meter funds and parking fees at
Balboa Park or other City facilities.

HEATHER FERBERT, CITY ATTORNEY

By  /s/Cassandra E. Mougin
Cassandra E. Mougin
Deputy City Attorney
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MEMORANDUM OF LAW

DATE: September 30, 2010

TO: Beth Murray, Deputy Director, City Planning and Community Investment

FROM: City Attorney

SUBJECT: Guidelines for the Use of Parking Meter Funds for Parking and Traffic-

Related Purposes
INTRODUCTION

This Memorandum of Law (MOL) addresses the numerous inquiries that the Office of the City
Attorney and your department routinely receive with regard to the appropriate uses of parking
meter revenue. This MOL expands on the memorandum to the Budget and Finance Committee
dated April 29, 2009, issued by this Office regarding the use of parking meter funds for traffic-
related purposes (April Memo) and provides practical guidelines and considerations on the use of
such funds. The April Memo is enclosed for your reference as Attachment A.

QUESTION PRESENTED

To what extent can parking meter revenue be used for parking and traffic-related purposes?
SHORT ANSWER

Parking meter revenue may only be used for parking and traffic-related purposes that impact the
parking of vehicles within parking meter zones.

BACKGROUND

Within the City of San Diego, there are currently six Community Parking Districts' (Districts).
As set forth in Council Policy 100-18, the purpose of these Districts is “to provide a mechanism
whereby communities unable to meet existing parking demands may devise and implement
parking management solutions to meet their specific needs and resolve undesirable parking
impacts.”

! The six Districts are as follows: (1) Downtown; (2) Uptown; (3) Mid-City; (4) La Jolla; (5) Old Town; and (6)
Pacific Beach. The first three were established in 1997 and the latter three were established in 20035.
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In accordance with this Council Policy, each District is managed by a Community Parking
District Advisory Board (Advisory Board). The Council Policy also sets forth that “[a]
percentage of the total parking meter revenues generated within each Community Parking
District shall be allocated to that Community Parking District on an annual basis. The
percentage shall be forty-five (45%) each fiscal year.” The City receives the remaining fifty-five
(55) percent of parking meter revenue.

ANALYSIS

As set forth in the April Memo, in order for parking meter revenue to be a properly enacted fee
rather than a special tax, it must comply with state law which sets forth that such funds cannot
exceed the reasonable cost of providing the service or regulatory activity for which the fee is
charged and that the fee cannot be levied for general revenue purposes. Cal. Gov’t Code §
50076. The April Memo stated that “[i]f the City wants to fund . . . traffic-related projects with
fees generated by the City’s parking meters, such projects must be necessary for the control of
traffic which may affect or be affected by the parking of vehicles in a parking meter zone.”

In order to install parking meters and set rates for parking meters, state law requires the City to
establish a parking meter zone through the enactment of an ordinance. Cal. Veh.

Code § 22508, In compliance with state law, parking meter zones have been established over the
years throughout the City wherever there are parking meters installed. Typically, a parking
meter zone consists of an approximately one block section of the street or a portion of the street
on which the parking meter or set of parking meters are located. Pursuant to enactment by
ordinance, the City has established these parking meter zones and set parking meter rates.

SDMC §§ 86.11 and 86.13.

Regulatory fees such as parking meter fees®> cannot be spent on unrelated revenue purposes. See
Collier v. City and County of San Francisce, 151 Cal. App. 4th 1326, 1339 (2007). Given that
the source of this revenue is derived from drivers who park at a metered space, parking meter
revenue must be expended to address legitimate parking-related concerns at parking meters. See
Cal. Gov't Code § 50076. Otherwise, the concern is that parking meter revenue is being
collected and expended on unrelated purposes contrary to state law. Id.; see also Isaac v. City of
Los Angeles, 66 Cal. App. 4th 586, 596 (1998). Ordinances that do not limit the way in which
regulatory fees collected may be expended or which allow the expenditure of such revenue

’A regulatory fee “is enacted for purposes broader than the privilege to use a service or to obtain a permit. Rather,
the regulatory program is for the protection of the health and safety of the public.” California Assn. of Professional
Scientists v. Department of Fish & Game, 79 Cal. App. 4th 935, 950 (2000). The collection of parking meter
revenue is considered a regulatory fee because its stated purpose 1is to regulate and control traffic on public streets
and the parking of vehicles in parking meter zones. San Diego Municipal Code §§ 82.08 and 82.09.
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beyvond the reasonably necessary expense of the regulatory effort have been deemed special
taxes. See Bixel Associates v. City of Los Angeles, 216 Cal. App. 3d 1208, 1219-1220 (1989).

In compliance with state law, the San Diego Municipal Code sets forth parameters on the use of
parking meter revenue. San Diego Municipal Code section 82.09 entitled “Parking Meters —
Collections — Accounting for Money™ provides:

The City Manager is hereby authorized, and it shall be his duty, to
designate some person or persons to make regular collections of the
money deposited in said parking meters. It shall be the duty of such
person or persons so designated to collect and deliver to the Treasurer
of The City of San Diego all money deposited in the parking meters;
the Treasurer shall keep accurate account of all the parking meter
money so delivered to him. Money so deposited in the parking meters
may be expended to meet the costs and expenditures involved in the
inspection, repair, regulation, installation, operation, control and use
of the parking spaces and parking meters described herein, and the
costs involved in the regulation and control of the parking of vehicles
and the control of traffic which may affect or be affected by the
parking of vehicles in the parking meter zones created hereby,
including the purchase, replacement, installation, repair, servicing and
operation of mechanical or electrical traffic signals for the direction of
said traffic or said parking, and the cost of painting streets, curbs and
sidewalks with appropriate markings, lines and signs, and the
purchase, construction, erection, repair and replacement of street and
curb signs for the direction of said traffic or said parking, and for the
cost of patrolling said parking motor zones and enforcing therein all
traffic laws and regulations concerning the parking of vehicles and the
movement of traffic which may affect or be affected by such parking
of vehicles, or for any of said purposes.

The California Court of Appeal has specifically upheld the City’s use of parking meter revenue
for traffic-related purposes stating that the City’s Parking Meter Ordinance under San Diego
Municipal Code sections §2.08 and 82.09 “permits the use of the money thus received for
general traffic regulation and control in the areas in question, all of which is a part of the
problem involved and designed to be benefited by the ordinance.” Dedryan v. City of San
Diego, 75 Cal. App. 2d 292, 296 (1946) (emphasis added); See also SDMC §82.09. Itis beyond
question that one of the legitimate purposes of parking meters is “for the purpose of controlling
vehicular traffic.” Siegel v. City of Oakland, 79 Cal. App. 3d 351, 357 (1978).



Beth Murray, -4- September 30, 2010
Deputy Director,

City Planning and Community

Investment

This MOL provides practical applications of this rule of law by addressing several different
scenarios involving the proposed expenditure of parking meter revenue on parking and traffic-
related issues. Given that the City bears the burden of demonstrating that such expenditures are
appropriate in the event of any legal challenge, the most prudent approach is to interpret the use
of parking meter revenue in a judiciously conservative manner. See Beaumont Investors v.
Beaumont-Cherry Valley Water District, 165 Cal. App. 3d 227, 235 (1985); see also Collier, 151
Cal. App. 4th at 1339.

There may be additional legal and policy issues that require consideration prior to the
implementation of any project involving the use of parking meter revenue, but that is beyond the
scope of this MOL. The following examples are intended only as a guideline in setting the
parameters on the appropriate use of parking meter revenue. The analysis of a particular project
is highly fact-specific requiring a detailed understanding of numerous factors including among
other things, the location of the project, the location of the nearest parking meter zone(s) to the
project location, the purpose and context in which the project is being undertaken, and a clear
understanding of the project’s relation to addressing parking-related issues.

I May Parking Meter Revenue Be Used to Re-Paint Colored Curbs?

Yes, so long as the curbs are within a parking meter zone or address concerns regarding the
parking of vehicles in a parking meter zone. San Diego Municipal Code section 82.09
specifically states that parking meter revenue may be used for painting curbs in such a manner.

Notwithstanding the foregoing, the proposed use of parking meter revenue to re-paint colored
curbs would have to be analyzed on its own set of specific facts to properly determine if it is an
appropriate expenditure of such funds.

IL. May Parking Meter Revenue Be Used to Re-Stripe Streets to Provide Angular
Rather than Perpendicular Parking?

Yes, so long as it affects the parking of vehicles in a parking meter zone. San Diego Municipal
Code section 82.09 states that parking meter revenue “may be expended to meet the costs and
expenditures involved in the inspection, repair, regulation, installation, operation, control and use
of the parking spaces and parking meters described herein . . . and the control of traffic which
may affect or be affected by the parking of vehicles in the parking meter zones created hereby . .

LE]

If the street re-striping were to impact parking at a nearby parking meter zone by creating
additional parking spaces, an expenditure of parking meter revenue in this instance could be
jJustified as a means to control the flow of traffic by allowing drivers to find parking spaces more
easily and relieve congestion at nearby parking meter spaces. Even if no additional parking
spaces were added, the act of making the spaces angular at a location in proximity to a parking
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meter zone could further traffic control by making it easier to enter and exit these spaces, thereby
allowing traffic to flow more freely within an affected parking meter zone.

As with any project, the proposed use of parking meter revenue to re-stripe streets would have to
be analyzed on its own set of specific facts to properly determine if it is an appropriate
expenditure of such funds.

III.  May Parking Meter Funds Be Used to Repair a Street?

Yes, so long as the street repairs are within a parking meter zone or within close proximity to a
parking meter zone such that the repairs affect the control of traffic within a parking meter zone.
Caution and restraint must be exercised to avoid the use of parking meter funds as a wholesale
replacement for general funds. See Cal. Gov’t Code § 50076. For example, the expenditure of
parking meter revenue for general street repairs on a city-wide basis would violate state law by
exceeding the regulatory purpose for which the parking meter fees were collected.

Although the repair of traffic signals, street signs, and curb signs are specifically enumerated as
legitimate traffic control expenditures in the San Diego Municipal Code, street repairs are not.
See SDMC § §2.09. Nevertheless, as it relates to the control of traffic, street repairs may be a
legitimate expenditure of parking meter revenue because the list of enumerated traffic control
measures under SDMC section 82.09 is not exhaustive. 'Where a particular proposed expenditure
is not specifically enumerated in the San Diego Municipal Code as a traffic control measure, an
analysis will need to be conducted in order to determine if it actually affects the control of traffic.

For example, the repair of a pothole adjacent to a parking metered space or on the same street
and block of parking meters could be a traffic control measure. A pothole on a street could cause
adverse traffic impacts by requiring cars to slow down such that it affects the flow of traffic.
However, the further away the pothole is from a parking meter, the more attenuated the
relationship to controlling traffic at a parking meter zone. Consequently, the less likely that it
would be a legitimate use of parking meter revenue.

Again, the proposed use of parking meter revenue for any street repair would have to be

analyzed on its own set of specific facts to properly determine if it is an appropriate expenditure
of such funds.

IV.  May Parking Meter Revenue Be Used to Install Signs?

Depending on the type of sign, it may be an appropriate expenditure of parking meter revenue so
long as the installation of the particular sign addresses a parking concern at nearby parking
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meters. In addition, the installation of any signs visible from the public right-of-way would have
to comply with the City’s Sign Ordinance (SDMC §§ 142.1201-142.1292).

Signs which simply advertise specific businesses are most likely an inappropriate use of parking
meter revenue as the installation of such signs do not relate to parking or traffic control. In
addition, the expenditure of parking meter revenue to advertise private businesses raises a
concern involving a gift of public funds. See San Diego Charter § 93. In order to avoid a
Charter violation, a reasonable public purpose in which the City benefits from the expenditure
would also need to be identified. See White v. State of California, 88 Cal. App. 4th 298, 313
(2001). It is highly unlikely that any justifiable public purpose could be found for such an
expenditure of parking meter funds.

Parking meter revenue may be used to install signs sometimes known as “way-finding signs”,
which provide directional information to drivers where such signs provide information on
available public parking locations in proximity to parking meter zones. San Diego Municipal
Code section 82.09 states that parking meter revenue may be used for the erection, repair and
replacement of street and curb signs for the direction of traffic or parking.

Way-finding signs which point to publicly owned facilities such as a sign showing the direction
to a public library would likely be an appropriate expenditure of parking meter revenue so long
as it was within sufficient proximity to a parking meter zone to affect the flow of traffic therein.
To further increase the likelihood that such an expenditure would be deemed an appropriate use
of parking meter funds, the signs should identify public parking locations associated with the
library rather than just the library itself.

On the other hand, the use of parking meter revenue for directional signs for parking lots of
private businesses raises a concern that such an expenditure would constitute a gift of public
funds. See White, 88 Cal. App. 4th at 313. In order to satisfy the requirement of a public
purpose, an analysis would need to be done on the benefit inuring to the City from such an
expenditure of parking meter revenue. /d As a threshold matter, the traffic concerns would
need to be substantial in order to legally justify any expenditure of parking meter revenue as
being in furtherance of a public purpose. The more significant the traffic concerns caused by a
commercial enterprise to parking at parking meters, the more likely it is that the public purpose
requirement could be satisfied. For example, it is likely that the installation of signs denoting
directions to parking for non-City owned tourist destinations such as Sea World or the San Diego
Z.oo would satisfy the public purpese requirement both because of the magnitude of the traffic
impacts they create and because of the public interest in getting tourists to these locations.
However, in order to justify the expenditure of parking meter funds, such signs would still need
to be installed in proximity to parking meter zones.

Traffic signs such as stop and vield signs are traffic control measures that constitute an
appropriate use of parking meter revenue so long as the signs are within or in proximity to a
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parking meter zone. SDMC section §2.09 specifically allows for the erection, repair and
replacement of street signs for the direction of traffic.

The replacement of street blade signs located at each intersection which convey street name
information to drivers would likely not be an appropriate use of parking meter revenue unless
such signs were so worn and illegible as to cause adverse traffic impacts by requiring drivers to
constantly slow down in order to determine which street they had just passed. As previously
stated, SDMC section 82.09 requires that if parking meter revenue is to be expended on traffic-
related purposes, it must affect the parking of vehicles within parking meter zones. The use of
parking meter revenue to replace otherwise legible and functional street blade signs would not
likely be a justifiable use of such funds because it does not address concerns related to the
parking of vehicles within parking meter zones.

Of course, any project involving the installation of signs with the proposed use of parking meter
revenue would have to be analyzed on its own set of specific facts to properly determine if such
an expenditure of funds was appropriate.

V. May Parking Meter Funds Be Used to Hire a Professional Traffic Engineering Firm
to Investigate the Feasibility of Installing a Speed Bump to Ensure Pedestrian
Safety?

Yes, but only if such an evaluation is necessary to further an otherwise acceptable purpose for
which parking meter revenue may be spent. Neither the hiring of a professional traffic
engineering firm nor the actual installation of a speed bump are an expressly enumerated
permissible use of parking meter funds under SDMC section 82.09. Consequently, the facts
concerning a particular project would need to be analyzed to establish such a use as a legitimate
traffic control measure affecting the parking of vehicles within a parking meter zone. Such an
analysis would be analogous to that of using parking meter revenue for street repair, addressed in
the response to that of using Question No. 3 above. For example, if cars were traveling too fast
making it difficult for vehicles to park within a certain parking meter zone, parking meter funds
could be used to pay for speed bumps. On the other hand, if speed bumps were being installed
for pedestrian safety purposes in an area that was not in proximity to a parking meter zone, such
an expenditure of parking meter funds would be inappropriate.

Without a legitimate underlying purpose for which parking meter revenue can be lawfully
expended, any study or evaluation in preparation for such purpose would be deemed an
inappropriate use of parking meter funds. However, even if the underlying purpose {such as the
installation of speed bumps) were deemed to be an acceptable expenditure of parking meter
revenue, any preliminary preparation work done would need to be evaluated in light of whether
such work was necessary for accomplishing this purpose.
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As with any project involving the proposed use of parking meter revenue, the use of such funds
to hire a professional traffic engineer would have to be analyzed on its own set of specific facts
to properly determine if it is an appropriate expenditure.

VI. May Parking Meter Funds Be Used to Fund Signs and Markers for the Formation
of Quiet Zones?

No. Quiet zones are areas established so that trains do not have to blow their whistles to alert
pedestrian and vehicular traffic of the trains” proximity. These quiet zones are usually
established through Council action authorizing the creation of geographical boundaries and the
erection of appropriate signs and markers. The purpose of a quiet zone is to provide peace and
quiet to community residents. Therefore, the use of parking meter funds for this purpose would
not be appropriate.

Of course, the proposed use of parking meter revenue for a specific project involving the
formation of a quiet zone would have to be analyzed on its own set of detailed facts to properly
determine if it is an appropriate expenditure of such funds.

VII. May Parking Meter Funds Be Used to Enhance Bus and Trolley Stops?

Perhaps, depending on the facts. Although Council Policy 100-18 sets forth an acceptable use of
parking meter revenue to include “[p]romoting alternative forms of transportation to reduce
parking demand (e.g., community shuttles, public transit, bicycling, and walking)”, it also states
that such a purpose must nevertheless be in accordance with SDMC sections 82.08 and §2.09. In
order to justify the use of parking meter funds for enhancements to bus and trolley stops, the
proposed enhancements must satisfy the requirement of controlling the use of parking spaces at
parking meters or being a traffic control measure addressing the parking of vehicles in a parking
meter zone.

It could be argued that one of the primary functions of bus and trolley stops is to promote public
transit, thereby reducing vehicular traffic on public streets and reducing the demand for public
parking including parking meters. However, enhancements of a purely aesthetic nature to bus
and trolley stops would serve little or no practical purpose as it relates to traffic control and/or
the parking of vehicles. Regardless of whether or not a bus or trolley stop looks appealing, it still
serves its function of being a location for commuters to gather to access the bus or trolley. Of
course, it is possible that a beautification program could potentially attract an incremental
increase in public transit ridership. However, such a relationship to traffic control and parking
seems tenuous, at best, without factual support.

The analysis of the use of parking meter revenue for bus and trolley stops should consider
whether the enhancement is necessary for the bus or trolley stop to serve its function of
providing access to public transit. Whether any enhancement is necessary would likely require
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an objective study to analyze the impediments for ridership, whether aesthetic enhancements at a
particular bus or trolley stop is required to address those concerns, and whether the enhancement
would affect the parking of vehicles within a parking meter zone. For example, the installation
of lighting at a bus or trolley stop for the safety of public transit riders may be an appropriate use
of parking meter funds so long as the bus or trolley stop is in sufficient proximity to a parking
meter zone such that it would affect the parking of vehicles by relieving parking congestion at
that location. In order to justify such an expenditure of parking meter funds, a factual
determination must be made that the lighting is necessary to allow access to public transit.
Important factual considerations may include whether the bus or trolley is operated in the
evenings, whether there are actual safety concerns due to the darkness and/or location of the
stop, and whether the stop relieved parking concerns at a nearby parking meter zone.

As with any project involving the proposed use of parking meter revenue, the use of such funds
for bus and trolley stop enhancements would need to be analyzed on its own set of specific facts
to properly determine if it is an appropriate expenditure of such funds.

VIII. May Parking Meter Revenue Be Used to Partially Fund a Private Development
Project?

No. Typically, development projects have a component that includes a certain number of
required parking spaces. See SDMC §§142.0501 — 142.0560. Funding used to support parking
spaces that are mandated as part of a private development project is tantamount to supporting the
construction of the development itself.

Neither the San Diego Municipal Code nor Council Policy 100-18 set forth any intent for the
authorization of parking meter revenue to fund general construction projects. See SDMC  §§
82.08 and 82.09. To the contrary, Council Policy 100-18 speaks of the potential use of parking
meter revenue for “public parking facilities”, not private parking as part of a private development
project. If parking meter revenue was expended towards the required parking of a private
development, there would be virtually no limitation on the type of construction projects that
parking meter revenue could be used to fund. Such a limitless expansion of the use of parking
meter funds would cause concerns that such funds are being used for unrelated and general
revenue purposes in violation of state law. Bixel Associafes, 216 Cal. App. 3d at 1219-1220;

Cal. Gov’t Code § 50076.

Notwithstanding the foregoing, the proposed use of parking meter revenue to partially fund a
construction project would have to be analyzed on its own set of specific facts to properly
determine if it is an appropriate expenditure of such funds.

IX. May Parking Meter Revenue Be Used to Fund an Artist to Create a Mural on a
Pedestrian Walkway?
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It is unlikely that an art mural created on a pedestrian tunnel would be upheld by a court as an
appropriate expenditure of parking meter revenue. Proponents of the mural would likely argue
that the mural would encourage use of the pedestrian walkway because it would make the
surroundings more beautiful and pleasant for taking a walk or stroll. Although this question does
not address the funding of a pedestrian walkway with parking meter revenue, the analysis must
start with whether the pedestrian walkway is a legitimate use of such funds given that the art
mural is intended to encourage its use. If parking meter revenue cannot be used to fund the
pedestrian walkway itself, an art mural created to encourage the use of such a pedestrian
walkway would certainly not constitute a justifiable expenditure of parking meter revenue. The
pedestrian walkway would need to be situated close to or within a parking meter zone and be
configured in such a way as to promote walking toward some destination(s) that one might
otherwise travel by car to reach. In this manner, it would presumably affect the parking of
vehicles by making it more conducive to walk to those destination(s), rather than drive and have
to park within a parking meter zone to do so. Even such a relationship to traffic control would
appear tenuous at best. An objective study would be necessary to establish such a finding.

However, assuming that the pedestrian walkway was deemed to be a legitimate traffic control
measure within proximity to a parking meter zone, the analysis with regard to the creation of the
art mural itself is analogous to that of the enhancement of bus and trolley stops in Question No.
7. Given that the purpose of an art mural is for purely aesthetic purposes, it appears rather
doubtful that it could reasonably be necessary for the use of the pedestrian walkway as a traffic
control measure.

Of course, any project for the creation of an art mural involving the proposed use of parking
meter revenue would have to be analyzed on its own set of specific facts to properly determine if
it is an appropriate expenditure of such funds.

X. May Parking Meter Revenue Be Used to Pay for the Installation of Landscaping
and Maintenance of That Landscaping?

In most instances, the answer is no. But under certain, very specific factual circumstances, it
may be appropriate to use parking meter revenue to pay or the installation of landscaping and the
maintenance of that landscaping. Routine landscaping and maintenance of City property is
categorized as part of the “general operations of the City” in which general fund revenue would
typically be utilized. See San Diego Charter § 71. Consequently, any use of parking meter
revenue towards such a purpose would carry the risk of characterizing parking meter fees as
special taxes. See Cal. Gov’t Code § 50076.

However, Council Policy 100-18 allows the use of parking meter revenue for “[pJroviding for
extraordinary maintenance and landscaping activities associated with or required by any of the
activities listed above.”
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The term “extraordinary™ is not specifically defined, but needs to be understood in its proper
context taking into account its common usage and Council Policy 100-18. The American
Heritage Dictionary defines “extraordinary” as “beyond what is ordinary or usual.” With this in
mind and interpreted within the context of Council Policy 100-18, the term “extraordinary”
describes expenditures for maintenance and landscaping that are beyond the general landscaping
and maintenance that the City performs on its properties. In particular, the landscaping and
maintenance must be tied to the use of parking or traffic control measures that address parking
concerns within parking meter zones. In addition, the Council Policy’s reference to “activities
listed above™ is an attempt to identify appropriate expenditures of parking meter revenue that
presumably address parking concerns within parking meter zones. Among other things, these
include the erection of public parking facilities and lots. Consequently, it would likely be an
appropriate use of parking meter revenue to maintain required landscaping for public parking
structures and parking lots that are proximately located to parking meter zones such that they
could increase the supply and address the demand for parking spaces in these areas.

Clearly, the proposed use of parking meter revenue for landscaping would have to be analyzed
on its own set of specific facts to properly determine if it is an appropriate expenditure of such
funds.

CONCLUSION

Parking meter revenue may only be expended for parking and traffic-related purposes that
impact parking at parking meter zones. State law prohibits the expenditure of regulatory fees
such as parking meter funds for purposes unrelated to the specific regulatory activities for
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which they were assessed or for any unrelated revenue purpose. Consequently, City staff must
conduct a factually specific detailed analysis of any proposed traffic control or parking-related
project for the expenditure of parking meter revenue to ensure that the expenditure does not
contravene applicable state and local law as well as established City policies.

JAN 1. GOLDSMITH, City Attorney

Kenneth So
Deputy City Attorney
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DATE: Aprll 28, 2008

TO!: Budget and Finance Commities

FROM: City Attomey .

SUBIECT:  Use of Parking Meter Funds for Traffic-Relatod Jssuce

This memarandurm is in response to & request by Counciimember Sherri Lightner at the

Mareh 30, 2009, City Couneil hearing on fhe Parking Meter Utilization Improvement Program
{Patldng Program), outlining the proper use of funds generated by the City's parking meiers for

consideration at the bearing of the Budget & Finance Committes on May 1, 2008,

QUESTION PRESENTED
May funds generated by parking meters be used for traffic-rejated PuTposes?
SHORT ANSWER

Yes, So long as the parking meter fees imposed do not exceed the reasonable cost of the services
necessary 1or the activity for which the fee is charged, patking meter funds may be used in the
control of waffic which may affect or be affected by the parking of veli cles in designated
parking meter zones. ; .
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BACEGROUND

On March 30, 2009, the City Planning & Community Invesiment Department presented the
Purking Program fo the City Council. The primary goa! of the proposed Parlcing Program was to
achieve a terget parking meter utilization rate of 85 percent by allowing the Mayor to adjust the
cost and hours of operetion of the Ciry's parking meters. At the hearing, the City Council raised
several concerns, inchuding whether funds generated by parking meters may be used for hroader
fraffic-related purposes. Specifically, Councilmember Lightner requested the Clty Atiorney
prepare a memorandum for consideration at the Budget & Finance Committes outlining the
parameters for proper use of parking meter funds under San Diego Municipal Code (8D
sections 82.08 entitled “Parking Mtars - Use of Fundg” and 82.08 entitled “Parking Meters —
Coliections ~ Accotmting for Money™ {Parking Meter Ordinance],

ANALYEIS

The parameters for the proper use of parking meter funds are established by the SDMC ang
applicabie state law as detailed below. SDMC section 82.08 entitled “Pariding Meters — Use of
Punds” provides as foliows: ‘

The coins reguaired to be deposited in parking meters, as provided
herein, are hereby levied and assessed as foes to mrovide for the
proper regulation and control of traffic upon the public streets, and
o cover the cost of supervision, mspeetion, mnstaifaton, operation,
maintenance, control and vee of the parking spaces and parking
meters described heretn, and also the cost of supervising and
regulating the patking of vehicles in the paking meter zones
created hereby,

SDMC section 82,09 entitled “Parkiﬁg Meters - Collections - Accounting for Money™ provides:

“The City Manager is hereby suthorized, and it shall be his duty, o
designate some persan or persons to make regular collections of
the money deposited in said pasking meters, shall be the duty of
such person or persons se designated 10 coliest ang deliver 1o the
Treasurer of The City of San Diego all money deposited in the
pariing meters; the Treasurer shall keep aceurate account of all the
perking meter money so delivered to him, Money so deposited in
the parking meters may be expended to meet fie cOSty and
expendinures involved in the inspection, repair, regulation,
installetion, operation, contro] and use of the parking spaces and
parking meters described heretn, and the coste Involved in the
regilation md contrel of the parking of vehicles and the
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contro!l of reffic which may affect o7 be affentad by the parking of
vehicles in the paxking meter zones created hereby, moluding the
purchase, replacement, Installation, repair, servien & end operation
of mechanical or elestdiea] trafic signais for the direction of said
raffic or said parldng, and the cost of PRIng streets, curhe and
sidewalls with appropriate merkings, lines and signg, and the
purchase, construction, Brection, repair and repiacement of sireet
and curb signs for the direction of said traffie or szid parking, and
for the cost of patrolling said pariing maoior zones and enforcing
therein afl traffic laws and regulations concerning the peTking of
vehicles and the movement of traffic which may affect or he
affected by such parking of vehicles, or for my of seid purposes,

Based on the above, the City’s Parking Meter Ordinance aflows parking meter fees 16 he used for
the following traffic-related puTposes:

I}  Forthe proper regulation and contro] of raffic npon the publie streets;
2} Forthe costs involved in the regulstion and sontrol of the parking of vehicles; apd

{3) Forthe costs involved in the regulation and contral of traffie which may affect or
v¢ affected by the parking of vehicles in the parking meter Zones, inciuding the
purchase, replacement, installation, repajr, servicing und operafion of mechanica]
or electrica) waffip signals for the direction of seid traffic or saig parking, and fhe
008t of painting streets, curhg and sidewnlke with appropriate markings, ines ang
signs, and the purchase, construction, erection, repeir and replacemen: of strest
and curb signs for the direction of saié waffic or said parking,

Although the City's Patking Meter Ordinance clearly aliows for raffic-related expendifures, all
regulafory fees must also comply with state taw, The general standard of whay constitutes o
broper regulatory fee is set forth in Celiforniz Government Code section 56076 which states:
“As used in this artiele, ‘special t2x* shall not inciude any fee which does not excend the
regsomable cogt of providing the servies or re galatory activity for which the fen 1g charged and
which is not levied for general revenus purposes. ™

Case law hag further defined whar constitutes a proper wguiatory foe, “Any fee which fallg
within the definition of s service or regulatory fee undes Section 30078 iSnotga spacial 127 under
Proposition 12 (Cal, Const,, Art, 3717 Ak 4j} and thag i sRemp from the requirement of 2 two-
thirds affirmative voie by the District's gualified voters. " Beaumont Invesiorsy, Beaumon.

Cherry Valley Water Distrier (1995) 165 Cal. App. 3d 227, 254, “Regulatory fees, which are

Prbposition 13 was enacted in 1978 and Tequires two-thirde voter approval for specia! taxes (meaning taxeg
dedicated 1 & pecial fund or Pump0se; end not deposited inio the City’s general fong far gereral povernment
nurposed, ;
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tmposed under the government's police power, must not exosed the teasonable cost of e
services nevessary for the activity for which fhe fee is charged and for carrying out fhe purpose
of the regulation; they may not he levied for unrelated pumposes.” Jsaae v, Citvof LA ( 1998) 64
Cal. App. 4tk 586, 595,

Pricr to the passage of Proposition 13, in Dedryan v. City of San Diego (1846} 75 Cal. App.2d
282, 295 appellamt challenged the City's Pasking Meter Ordinence, alleging in part that the City
Wwas operating parling meters ata profit The Court of Appeal of California, Fourth Appellate
District affirmed judgment for the Cityand stated the following with regard to trafficrelsted
igsues:
Section 15 of the ordinance in question, a8 mmended, provides that
receqpts from fais source may beused not only defraying the
expenses of installation, operation and contro] of suck parking
spaces and paridng meters, but also those ineurred i the conirol of
traffic which may affect or be affected by the parking of vekicles in
the parfing meter zones thus erecied, ncluding those incurved in
commeciion with painfing lines and S1gTs, mainiaining meckanical
traffic signals and other expenses of regularing rrofhic and
ewforcing rafic regulations with respect to all reffic which may
affect or he affecied by the paridng of vehicles in pariking mearer
zones. This ordinance permits the wse of the meney thus received
Jor general waffic regulziion ond conirol in the oreas in guesiion,
all of which is a part of the problem invoived apd designad (o be
benefited by the ordinance, This is ons entire problem in the
congested areas and business districts which are affected by the
ordinance and, asthe evidencs indicares, there are many matters of
expense ncident 1o the problem as 2 whole, aside from thoss
directly connseted with the operation of the meters, which were
not segregated and itemized in suck figures and veeords as were

i

produced in evidence, (7. at 296, Emphasis added.)

Subsequently, in Mervynne v Acker (19613189 Cal App.2d 33 8, In reviewing the City’s parking
ordinance 10 assess whether i was subject & an inftiative petition, the Cowt of Appeal of
Califorsta for Fourth Appellate District stated the foliowing regarding traffic-related jsenes:
“We think there can be no serious question but that parking meters function primarily as an aid
to trafific control. They have long been recognized judicialiy ag 5 legitimate aid to traffic
regulation.” (/4. at 361, Internal citations omitted.)

After the enactment of Proposiiion 13 i 1978, in an unpublished opinion” in the cage of fider v,
City of San Diego (Jupe 13, 2003, D044507), the City’s Parking Meter. Ordinance was

7 Although unpublisned soinions are not citable pursuant to fie Californiz Rules of Court, the same court would
review any futre legal challenge 1o the Parking Meter Ordinance end the Bame enalysis would likedy apply.,
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chaliengsd on grounds it constitnéed & special tax that recuired approval by twosthirds of the
tlectorate becanse the revenues excended the reasonable nogr of the services rrovided, namely
the cost of supplying the parking meters themseives, I summarizing the cage law relating to
regulstory fees, the Rider court, ¢iting an opinion of the Caltfornis Supreme Court in Sincigir
Paint Co, v. State By, of Bguelization ( 15975 15 Cal.4th 866 » Telterated the gnidelines
distinguishing 2 regulatory fee from s special tax. The Rider court stated that taxes are imposed
for revemue purposes, rather than for s special benefit conferred or privilege granted, and are
compulsory rather than inposad in response to g vohantary decision to seek governtment henefits
or privileges, Quating Sinclair, the court went on o state thar “plf regulatory fees are Nevessarly
aimed at raising ‘revenue' fop defray the cost of the TEERIAloTy propram in question, but that fan:
does not automatically render those fees “taxes,’ ... I regulation is the PHILECY purpose of the
fee measire, the mere fact that the measure also generates reveme does pot make the imposition
atay,” ‘

Consistent with thege guidelnes, the Rider court foung the parking meter fee i only paid by 5
person who chooses to use & meterad space, which is uncharacteristic of & special tax, The court
also distinguished fhe fee from a special tax on Zrounds that the fees ape not designed 1o recoup
TropaTy tax moniss 1ogt due 4o the enactment of Proposition 13, Based on these characts:ﬂstiés,
as well as the fact ther the fep did nos exceed the reasonable cost of providing the regulatory
activity for which the fee was charged, the Rider court concluded as a matter of law the parking
meETer foes e 1ot special tayes, Furthermore, i response to Plaintiffs’ srgument fhar parking
meter funds are limited 4o the actual deplovment of the parking meters and are not availshie for
traffic-related purposes, the Rider court cited Dedryan and heid thas key 1o its conclusion that the
par}cmg'mstﬁr fees are not exoessive and therefore valig regulatory fees “was the Tact the chipet
of parking meter fees is not solely to pay for the acieal installation and maintensnce of métérs,
ot also to fimd & much brodder regulatory purposes, namely various aspelts of the Citv's traffic
eontrol and enforeement”

Therefore, the City's Parking Meter Ordinance wouid tkely withstand legal challenge if the fees
collected are properly sccomnied for, do not exceed the ressonable cost of providing the
regulatory activity for which the fee 1s charged, and are used 1o tund frafficrelated srojects in
designated PAETEING meter zones ag specified in Dadryan as well ag for other enumerafed
PRIPOSES.
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CONCLUBION

Based on the foregoing, parking meter funds may be used in the control of traffic which may
affect or be affected by the parking of vehiclss in designated parking meter zones 5o long as the
parking meter fees mposed do noi excesd the rezsenable cost of the serviges neceszary for the
activity for which the fee is charged. The services recessary for the activity of providing parking
méters may include: the purchase, replacement, installation, repalr, servicing and operation of
mechanica! or electrical paffie signals; fhe cogt of painting streets, curbs ang sidewalks with
appropriate markings, Hnes and signs; and the purchase, construction, erection, Tepals angd
repiacement of street and curb signs for the direction of said traffe or said parking, Hthe City
wants to fund other raffic-related projects with fees generated by the City’s parlting meters, such
projects must be necessary for the control of tratfic which may affect or be affected by the
paiking of vehicles in a parking meter zone. '

JAN L, GOLDSMITH, City Atiorney

ﬂ”"w\.\
/ JQJ = \
F ¢ Yapé L. Gdrmo
"Deputy City Attorney

JLGefy :
e Mayor Jerry Sanders -
City Councilmembers
Independeny Budget Analyst, Andrep Toviin
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MEMORANDUM
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(619) 236-6220

DATE: April 16,2012
TO: Deborah L. Barrow, Director, San Diego Public Library
FROM: City Attorney

SUBJECT: Proposition 26 Review of Proposed Library User Fees for FY 2013

INTRODUCTION

Under Council Policy 100-05, general fund departments are required to conduct comprehensive
user fee studies every three years. These fee studies ensure City departments identify and recover
all reasonable and allowable costs incurred in providing government services.

Financial Management staff has asked participating departments to obtain an opinion on the
legality of their proposed user fee adjustments and additions from the Office of the City Attorney
in light of Proposition 26. Approved by the voters in 2010, Proposition 26 amends articles XIIT A
and XIII C of the California Constitution to provide that a levy, charge, or exaction of any kind
imposed, increased, or extended by a local government is a tax unless an exception applies.
Exceptions to Proposition 26 include user fees; government service or product fees; regulatory
fees; government property entrance fees; fines and penalties imposed by a court or local
government; property development impact fees; and assessments and property-related fees
governed by Proposition 218."

Each Proposition 26 exception involves its own legal standard for determining the amount of a
legally permissible fee. Under article XIII C, section 1(e)(1)(2)(3) of the California Constitution,
which discuses some of the exceptions to Proposition 26, no fee may exceed the reasonable cost
of providing the service. However, such fees should reimburse the government entity for all
reasonable direct and indirect expenses incurred. United Business Commission v. City of

San Diego, 91 Cal. App. 3d 156, 166 (1979). As noted in United Business Commission, . . . the

! For a fuller discussion of Proposition 26, see City Att’y MOL No, 11-3 (Mar. 4, 2011), “Proposition 26 and Its
Impact on City Fees and Charges.”
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municipality need only apply sound judgment and consider ‘probabilities according to the best
honest viewpoint of informed officials’ in determining the amount of the fee.” Id. This Office
has advised City staff to explain the link between the cost and the service provided and justify all
fee calculations based on a study of the costs associated with the fee for Council’s consideration
and approval. Therefore, depending on the particular type of fee and individual department
activities, staff for each City department developed their proposed user fee adjustments using the
comprehensive Citywide method developed by Financial Management and Comptroller staff

We have reviewed a detailed summary of the San Diego Public Library Department’s cost
recovery calculations as described in Exhibit A and proposed fee adjustments as described in
Exhibit B. Our Proposition 26 analysis of each fee is discussed below.

DISCUSSION

As shown in Exhibit B, the Library is proposing one change to its existing user fees: a decrease
in the fee for library cards for non-residents from $30 to $28. There is also a proposed citywide
fee for photocopies of $.25 per page that will be addressed in a separate memorandum. This
citywide fee will be an increase from the fee currently charged at the City’s libraries for
photocopying.

Proposition 26 does not apply to fees that are not being modified, as long as the authority for the
fee has not expired or been rescinded. The fee schedule currently in use by the Library was
approved by the City Council on May 4, 2009, by Resolution No. R-304810, effective

July 1, 2009. The authorization of these fees did not include an expiration date, and these fees
remain in place until withdrawn or changed by the City Council.

As discussed above, Proposition 26 contains several exceptions that cover many of the fees
typically imposed by government. These exceptions include fees charged in order to receive a -
specific benefit or privilege (User Fee) or a specific government service or product (Service
Fee). For User Fees and Service Fees, the exception applies as long as the fee charged does not
exceed the reasonable cost of providing the benefit or service involved. Voter approval is not
required for these types of fees because the fees are limited to the actual administrative cost of
providing the service and only those who receive the service or product are charged.

Non-Resident Library Card Fee

The Library currently charges out-of-state residents $30 per year for a library card. This fee is
based on the per capita cost to provide library services to City residents. The Library is
proposing to change the fee from $30 to $28 to match the per capita cost. This charge falls under

? The method was approved by Financial Management and the Comptroller and provided to the departments by
Financial Management. The number (budget item) used to apportion rates (overhead and load) against direct cost is
the responsibility of each department based on the contents and knowledge of their individual department activities.
This Office did not independently verify or recalculate the numbers provided or the validity of the methodology.
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either the User Fee category as a charge imposed for a specific benefit conferred or privilege
granted directly to the payor, or under the Service Fee category as a fee for a specific
government service or product provided directly to the payor. In both cases, for a fee to fit within
the exception, the benefit or service must not be provided to those not charged, and the fee must
not exceed the reasonable costs to the local government of conferring the benefit, granting the
privilege, or providing the service. Cal. Const. art. XIII C, §§ 1(e)(1) and 1(e)(2).

This fee is not charged to all library patrons, but only to those who are not residents of
California. As a participant in the state’s universal lending program, the City’s library patrons
have access to library resources throughout the state, and the City has access to state funds
specifically directed to support the operation of free public libraries in the state. See Cal. Educ.
Code §§ 18010-18013, 18030. Accordingly, through the payment of local and state taxes,
California residents pay for and have privileges at public libraries throughout the state. Non-
residents, on the other hand, have not paid to support the public library system in California, and
the charging of a fee based on the per person cost of providing library services is appropriate.
See 61 Op. Cal. Att’y Gen. 512 (1978). With this fee, both resident and non-resident users pay
for the privilege of borrowing materials and accessing the services the Library offers. As such,
the fee comes within the User Fee and Service Fee exceptions.

CONCLUSION

The non-resident library card fee falls within the Service Fee and/or User Fee exceptions to the
definition of a “tax” under Proposition 26. Accordingly, we conclude that the fee does not violate
the provisions of Proposition 26.

JAN 1. GOLDSMITH, CITY ATTORNEY
/s |

(};' ;ﬁ"
By g .
\ Carrie L. Gleesot ™

Deputy City Attorney

CLG:als:amt

Attachments: Exhibits A and B

cc: Mark Leonard, Director, Financial Management
MS-2012-12



Exhibit A
Fiscal Year 2013 Proposed User Fee Adjustments

Cost Recovery Calculations
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Exhibit B
Fiscal Year 2013 Proposed User Fee Adjustments

Department Summary
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ATTACHMENT 3:

MS-2012-20
(May 22, 2012)



Office of
The City Attorney
City of San Diego

MEMORANDUM
MS 59

(619) 236-6220

DATE:  May 22, 2012
TO: Beth Murray, Deputy Director, Economic Development Department
FROM: City Attorney

SUBJECT:  Guidelines for the Use of Parking Meter Funds for Various Types of Signs
Associated with the Downtown Wayfinding Signage Update Project

INTRODUCTION

As part of the Downtown Wayfinding Signage Update Project (Project), the Centre City
Development Corporation (CCDC) is proposing to install various types of signs within the
Downtown Community Parking District for the purpose of identifying the general boundaries of
various neighborhoods within downtown San Diego and assisting drivers and pedestrians to find
public parking and reach public destinations of interest within or in close proximity to downtown
San Diego.

This Office previously issued a Memorandum of Law dated September 30, 2010, entitled
“Guidelines for the Use of Parking Meter Funds for Parking and Traffic-Related Purposes”
(September MOL). See City Att’y MOL No. 2010-20 (Sept. 30, 2010). The September MOL
provided practical guidelines and considerations on the use of parking meter funds, including the
use of such funds for signage. However, it did not address any specific set of facts.

This Memorandum expands on the September MOL as it pertains to the use of parking meter
funds for signage by analyzing the facts provided by CCDC staff about the Project as set forth
herein. This Memorandum is based solely on the specific facts set out in this Memorandum. As
with any legal analysis, any alteration of the facts presented to this Office could affect the
conclusions reached in this Memorandum.
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QUESTION PRESENTED

May parking meter funds be used to purchase and install vehicular directional signs, gateway
signs, kiosk signs, pedestrian directional signs, and sidewalk compasses within the Downtown
Community Parking District as part of the Project?

SHORT ANSWER

With the exception of sidewalk compasses, the answer is generally yes, so long as the various
signs for which parking meter revenue will be expended reasonably assist drivers to
destination(s) that are public points of interest, are located within the Downtown Community
Parking District and are situated within sufficient proximity to a parking meter zone to affect the
flow of traffic therein, and the signs fully comply with the City’s Sign Ordinance.’ On the other
hand, parking meter revenue may not generally be used to purchase and install sidewalk
compasses which are embedded on the sidewalk surface because they would not reasonably
assist drivers with parking within parking meter zones.

BACKGROUND

Almost the entire downtown San Diego area, located to the west of Interstate 5 and bounded by
Laurel Street to the north, comprises what is known as the Downtown Community Parking
District (Downtown CPD). The Downtown CPD includes the neighborhoods of Little Italy,
Cortez, Marina, Gaslamp Quarter, Horton, and East Village. It also includes San Diego Unified
Port District property. Attached to this Memorandum as Exhibit 1 is a map illustrating the
boundaries of the Downtown CPD. CCDC is the Downtown CPD Advisory Board.? In its
capacity as such, CCDC is proposing the Project to install a comprehensive integrated system of
various types of signs within the downtown San Diego area.

The Project contemplates that over 200 signs will be purchased and installed throughout the
Downtown CPD. These signs are of various types including gateway signs, vehicular directional
signs, kiosk signs, pedestrian signs, and sidewalk compasses. Many of the different types of
signs will share a similar color scheme, font, and distinctive fin-type markings so that drivers and
pedestrians will readily identify the various types of signs as being inter-related and inter-
connected. As it relates to existing vehicular directional and kiosk signs, these signs will be
replaced with new signs of this type so that all of the signs will share the same color scheme and

! An analysis of whether the proposed signs comply with the City’s Sign Regulations found in Chapter 14, Article 2,
Division 12 of the San Diego Municipal Code is beyond the scope of this Memorandum.

2 As set forth in Council Policy 100-18, Community Parking Districts, and discussed in the September MOL, the
purpose of such a district is “to provide a mechanism whereby communities unable to meet existing parking
demands may devise and implement parking management solutions to meet their specific needs and resolve
undesirable parking impacts.” Pursuant to the adoption of Resolution No. R-289520 on December 2, 1997, the San
Diego City Council designated CCDC as the Downtown CPD Advisory Board,
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distinctive markings. Additional vehicular directional and kiosk signs will also be installed
throughout various locations in downtown San Diego. According to CCDC staff, the other types
of signs do not currently exist within the Downtown CPD so no replacement will be necessary.

The overall purpose of the signs is to form a clear integrated system to assist drivers and
pedestrians in knowing where they are at any given location and in reaching available public
parking as well as major streets, highways, and public points of interest within downtown San
Diego. Attached as Exhibit 2 is an overview map of the downtown San Diego area along with a
series of four close-up detailed maps illustrating the proposed locations of all of the various types
of signs within the Downtown CPD. CCDC staff has represented that virtually all of the
maintenance of the newly installed signs associated with the Project will paid for with monies
other than parking meter funds.’

ANALYSIS

L PARKING METER FUNDS MAY GENERALLY BE USED TO PURCHASE
AND INSTALL VEHICULAR DIRECTIONAL SIGNS.

Vehicular directional signs are signs which are located in such a manner as to be readily visible
to drivers to assist them with the preferred or most direct route to reach various destinations.
These signs are typically located above or in proximity to traffic signals or on public light poles
and direct drivers to such destinations with the use of arrows pointing in the direction that drivers
need to turn in order to reach a particular destination. Attached as Exhibit 3 is an example of a
proposed vehicular directional sign. The Project proposes the purchase and installation of such
signs to direct drivers to public parking, major streets, highways, and public points of interest
within downtown San Diego.

Vehicular directional signs are subject to the Federal Highway Administration’s Manual on
Uniform Traffic Control Devices (MUTCD), which among other things sets the recommended
minimum national standards for the design and installation of traffic signs. These standards
include the shapes, colors and fonts used in signs. According to the Federal Highway
Administration website, “[n]on-compliance of the MUTCD ultimately can result in loss of
federal-aid funds as well as significant increase in tort liability.” See
http://muted.fhwa.dot.gov/kno-overview.htm (last visited May 1, 2012).

According to CCDC staff, the current vehicular directional signs in the Downtown CPD were
installed about 12 years ago and are not in compliance with the 2009 edition of the MUTCD,

3 This Memorandum does not address the legality of the use of parking meter funds for sign maintenance. Further,
this Memorandum does not discuss or opine on the scope of the Project as it relates to, among other things, the
appropriate size of the signs or the number of signs of a particular type that may be funded, if at all, with parking
meter revenue. Even if this Office determines that parking meter funds may be legally used for a particular purpose,
the City has discretion to decide whether or not the expenditure of parking meter revenue for a particular purpose is
an appropriate use of such funds.
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which is the most recent edition (2009 MUTCD). Among other things, the current vehicular
directional signs do not have the recommended differential between text and the background
color as set forth by the 2009 MUTCD. All of these standards are intended to make traffic signs
visibly clear and consistent nationwide to promote traffic safety. The proposed vehicular
directional signs will fully comply with the 2009 MUTCD in all respects.

San Diego Municipal Code section 82.09 states that parking meter revenue may be used for the
erection, repair, and replacement of street and curb signs for the direction of traffic and parking.
This Office has previously opined that the use of parking meter funds must serve a functional
purpose, not simply an aesthetic one. September MOL, pp. 7-8. Given that vehicular directional
signs are traffic signs subject to the MUTCD and that compliance with the MUTCD serves a
functional purpose, the use of parking meter revenue to purchase and install such signs would
generally be an appropriate use of such funds.

At the same time, however, the use of parking meter revenue for such purposes is not without its
limits. In order to use parking meter revenue to purchase and install vehicular directional signs,
such signs must be within a parking meter zone or in sufficient proximity to one that it impacts
parking or traffic within a parking meter zone.* Furthermore, parking meter revenue available to
CCDC must be spent within the Downtown CPD as CCDC is the Downtown CPD Advisory
Board. See Council Policy 100-18, Community Parking Districts (Council Policy 100-18).

In addition, the replacement or installation of vehicular directional signs must primarily serve a
functional purpose rather than an aesthetic one. As set forth in the September MOL with the
example of street blade signs, this Office opined that “[t]he use of parking meter revenue to
replace otherwise legible and functional street blade signs would not likely be a justifiable use of
such funds because it does not address concerns related to the parking of vehicles within parking
meter zones.” See September MOL at 7. In other words, “enhancements of a purely aesthetic
nature . . . would serve little or no practical purpose as it relates to traffic control and/or the
parking of vehicles.” Id. at 8. Council Policy 100-18 further supports this position by stating in
relevant part that parking meter revenue may be used for “[p]roviding . . . vehicular convenience
... provided that the activity primarily relates to parking or the control and management of
traffic (including vehicular, bicycle, or pedestrian traffic) which may affect or be affected by the
parking of vehicles within parking meter zones.” See Council Policy 100-18 C.2.h.

Therefore, it is appropriate to use parking meter revenue to fund the purchase and installation of
vehicular directional signs as part of the Project because these signs will be located within the
Downtown CPD. Furthermore, the primary purpose of this Project as it relates to vehicular
directional signs is a functional, not aesthetic one; that is, to assist in controlling traffic and

4 City staff has determined that certain areas around parking meter zones are in such relatively close proximity and
contiguity to a parking meter zone that they would impact traffic and parking within a parking meter zone. Such
areas of impact are known as parking meter impact zones. Given the number of parking meters which are spread out
throughout the Downtown CPD, City staff has designated the entire Downtown CPD as a parking meter impact
Zone.
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parking within parking meter zones and to bring the City’s signage into compliance with the
2009 MUTCD. Additionally, the new vehicular directional signs will be purchased and installed
as part of a comprehensive integrated system of traffic management within the Downtown CPD.
As it pertains to identifying major points of interest, so long as the vehicular directional signs
direct drivers to public points of interest, the expenditure of parking meter funds for such
purposes should be appropriate. See September MOL at 6.

II. PARKING METER FUNDS MAY BE USED TO PURCHASE AND INSTALL
CERTAIN TYPES OF GATEWAY SIGNS PROPOSED AS PART OF THE
PROJECT.

In addition to vehicular directional signs, the Project proposes the purchase and installation of a
number of gateway signs. Lighted, large pillar-shaped primary gateway signs with “Downtown”
vertically inscribed will be used to identify the overall downtown San Diego area. These signs
are in the nature of monuments. Attached as Exhibit 4 is an example of a proposed primary
gateway sign. Smaller secondary gateway signs will be used to identify the various
neighborhood districts within downtown San Diego. Attached as Exhibit 5 is an example of a
proposed secondary gateway sign.

The purpose of the primary gateway signs is to inform first-time visitors and tourists to San
Diego that they are entering or exiting downtown San Diego. For example one of these signs is
proposed to be located on Harbor Drive near the San Diego International Airport. The main
purpose of the secondary gateway signs is to inform drivers and pedestrians when they are
moving between neighborhood districts within downtown San Diego.

In general, the purchase and installation of gateway signs within the Downtown CPD?’ is an
appropriate use of parking meter funds because the signs serve a functional purpose in assisting
drivers in identifying the district in which they are located. Without such signs, drivers
particularly those unfamiliar with downtown San Diego would not have information regarding
when they had reached downtown San Diego or which particular downtown neighborhood they
were in. This confusion could result in such drivers unnecessarily circling various districts
before finding their ultimate destination, thereby adding to traffic congestion. By readily
identifying downtown San Diego and the various neighborhoods within downtown, gateway
signs assist with traffic control within parking meter zones in the Downtown CPD by allowing
drivers to more quickly locate where they are so that they can more easily reach their final
destination.

According to CCDC staff, many of the secondary gateway signs identifying the various districts
will share similar font types, shapes, and colors. To the extent that any of the signs, such as the

5 This Office is informed by CCDC staff that one or more of the primary gateway signs may need to be located on
California Department of Transportation (CalTrans) property with its consent. If any such signs are located on
CalTrans property outside the Downtown CPD, parking meter revenue may not be used to fund the purchase or
installation of any such signage. See Council Policy 100-18 B.2 and C.2.
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Little Italy secondary gateway sign with its mosaic base and other features, do not share similar
characteristics involving color scheme, font, or sign shape with other secondary gateway signs
proposed in the Project, it could be argued that such differences serve a primarily aesthetic
function and do not further the control of parking and traffic within parking meter zones or the
purpose of the Project, which is to provide a clear integrated system of traffic management
within the Downtown CPD. While reasonable aesthetic design components may be incorporated
into signage, caution is advised against having such aesthetics dominate the functional
components of the signage or deviate significantly from other similar type of signage in the
Project.

III. PARKING METER FUNDS MAY BE USED TO PURCHASE AND INSTALL
THE KIOSK SIGNS PROPOSED AS PART OF THE PROJECT.

Kiosk signs are signs intended for pedestrians, which contain maps of the downtown San Diego
area identifying streets and major public points of interest. A kiosk sign typically consists of two
vertical posts supporting a central panel, which contains a map. Attached as Exhibit 6 is an
example of a proposed kiosk sign. CCDC staff has represented that no individual private
businesses will be identified in any of the kiosk signs; only public points-of-interest will be
identified. The Project contemplates that the handful of existing kiosk signs in the Gaslamp
Quarter will be replaced with new kiosk signs. According to CCDC staff, the existing kiosk
signs are routinely vandalized. The new kiosk signs apparently are more durable as they will not
involve the use of glass or plastic. Furthermore, these new kiosk signs will share the same color
scheme and distinctive fin-type markings as many of the other signage types.

As opposed to vehicular directional signs and gateway signs, kiosk signs are intended solely for
pedestrian use. San Diego Municipal Code section 82.09 makes no explicit reference to the use
of parking meter funds for pedestrian purposes. However, Council Policy 100-18 provides that
parking meter funds may be used for “[p]roviding for pedestrian comfort and convenience . . .
provided that the activity primarily relates to parking or the control and management of traffic
(including vehicular, bicycle, or pedestrian traffic) which may affect or be affected by the
parking of vehicles within parking meter zones.” See Council Policy 100-18 C.2.h.

In order for such signs to reasonably affect the parking of vehicles within parking meter zones,
drivers on the street must be reasonably aware of the existence of the kiosk signs. Although
intended for pedestrians, kiosk signs can also be seen from afar by drivers passing by. Provided
that the kiosk signs are placed in locations such that drivers will be aware of their existence, such
signs could further the control of parking and traffic management by assisting drivers who park
in proximity to such signs to reach their ultimate destination.

The particular kiosk signs proposed as part of the Project clearly appear to assist drivers in
reaching their ultimate destination because these kiosk signs will also provide information visible
to drivers regarding the name of the neighborhood district on a fin-like protrusion at the top of
the sign. Drivers, especially those unfamiliar with the area, could reasonably opt to park within a
nearby parking meter zone with the knowledge that a kiosk sign was available to assist them in
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readily determining their location on the map as well as finding public points-of-interest. By
serving this function and being located within the Downtown CPD, the kiosk signs proposed as
part of the Project assist with the control and management of parking and traffic affecting the
parking of vehicles within parking meter zones.

As set forth in the September MOL, there is a potential issue with regard to the replacement of
existing kiosk signs with new kiosk signs, particularly if the existing kiosk signs are perfectly
functional. See September MOL at 7. However, so long as the replacement of the existing kiosk
signs is primarily for a functional purpose that furthers the purpose of the use of parking meter
revenue, rather than an aesthetic one, such replacement is an appropriate use of parking meter
funds. Here, the existing kiosk signs are being replaced as part of a comprehensive update of the
City’s downtown signage system whereby all of the signs will share certain similar
characteristics to assist drivers and others with wayfinding and parking., Furthermore, the new
kiosk signs will be better adapted to such a purpose because they will be more durable than
existing kiosk signs which are routinely vandalized.

IV. PARKING METER FUNDS MAY GENERALLY BE USED TO PURCHASE AND
INSTALL PEDESTRIAN DIRECTIONAL SIGNS.

Pedestrian directional signs provide information on major public points of interest by directing
pedestrians with the use of arrows on where to turn to reach a particular destination. Attached as
Exhibit 7 is an example of a pedestrian directional sign. Such signs are similar in appearance to
vehicular directional signs except that pedestrian directional signs focus on providing
information to pedestrians on sidewalks rather than drivers on streets. Accordingly, pedestrian
directional signs are typically mounted lower to the ground and have a much smaller font than
vehicular directional signs. Although they appear more similar to vehicular directional signs, the
purpose of pedestrian directional signs is most similar to that of kiosk signs; both of which direct
aid pedestrians in reaching their final destination. Assuming that drivers would be reasonably
aware of the existence of the pedestrian directional signs and provided that such signs are located
within the Downtown CPD, the same general analysis used with kiosk signs in section III above
is applicable to pedestrian directional signs.

Y. PARKING METER FUNDS MAY NOT GENERALLY BE USED TO PURCHASE
AND INSTALL SIDEWALK COMPASSES.

Sidewalk compasses are thick bronze plaques that are embedded into the existing concrete
sidewalk such that the top surface of the plaque is flush with the concrete surface. The bronze
plaque contains the name of the neighborhood district for which it is to be located along with an
insignia of that district. Additionally, the plaque doubles as a compass providing information to
pedestrians not only as to the neighborhood district that they are within, but also directions as to
which way is north, south, east, and west. Attached as Exhibit 8 is an example of a sidewalk
compass.
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While sidewalk compasses serve a functional purpose in this regard, the primary purpose of
these compasses is aesthetic enhancement. Unlike a pedestrian sign which can be viewed from
afar and which provides directions to specific major public destinations of interest or a gateway
sign which assists with the flow of vehicular traffic by letting drivers instantly know what
neighborhood district that they are within, a sidewalk compass has limited utility as it can only
be viewed by pedestrians, not drivers, and only when the pedestrians are almost stepping on top
of the compass.

Given that drivers would not reasonably be aware of the existence of sidewalk compasses much
less be able to view them from the street, the purchase and installation of a sidewalk compass do
not primarily relate to the parking or control and management of traffic which may affect the
parking of vehicles within parking meter zones. Without such a direct factual nexus, parking
meter funds may not be used to purchase and install sidewalk compasses.

CONCLUSION

Parking meter revenue may generally be used to purchase and install vehicular directional signs,
gateway signs, kiosk signs, and pedestrian directional signs as part of the Project provided that
the signs serve a primarily functional purpose in reasonably assisting drivers in reaching their
ultimate destination rather than an aesthetic purpose, the signs are located within the Downtown
CPD and they assist in managing parking or traffic within parking meter zones. However,
parking meter funds may not generally be expended for sidewalk compasses mounted flush
against the top of the sidewalk surface because this would not assist drivers to park and reach
their ultimate destination because drivers would be generally unaware of their existence.

JAN I. GOLDSMITH, CITY ATTORNEY

By: _ /s/Kenneth R. So
Kenneth R. So
Deputy City Attorney

KRS:mm:nja
Attachments
Document No.:303300_6
MS-2012-20
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SPECIFICATIONS SIGN TYPE:VDIR.2B FUNCTION: Vehicular Directional
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2. Welds: All welds shall be ground smoolh, painl all seams.

3. Hardware: All lasleners shall be concealed., If exposed, hardware shiall be tamper proaf (asleners, comosion resistant, and
color malching adjucenl surfaces.

4. All palnited sign surfaces to receive UN/Antl-Graflili spray coaling. All sign surlaces wilh reflactive graphics o recieve 334
approved UWiAnti-Gralfili overlaminate.

CLENT / PROJI
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EXHIBIT 4

Sign per manufacurer.

_ Note: See Sheet G.3 for feoting details. _

e

——

SPECIFICATIONS

SIGN TYPE:GATE.1

FUNCTEON: Primary Gateway

0. ALUSINUN 1-BEAZE (G081-T)- 112 X 11.7
SIZE; Depili= 12, Flangie widia?”, Fliege =470,

<)
MATERML: Aluminuin 8057-T6
FABRICATIGN PROCESS: Extraed
EDGES: Simoalli
COLOR; Cusstoam, 35 noied.
SURFALE PROCESS: Paind alt expiwed susfacus witk PRG
Durenin® XL Pius 3007l systans coating.

B

SPIOEA MOUKT KARDWARE

PROVUCT: SAGEWE Classic Spiders S3100 MONTIY 2-Ann,

e approved egual,
MATEGIAL: Cast Stainless Siol AS! 316

FitlisH: St pofistion

FASTENERS 10 1 BEAR: Rovonkisnddd M12 of KIG bali
FASTENERS YO RESIN PANELS: FXV 2003 stainhss sicel
ved It bul systers.

43. TRANSLUCENT RESIN PANELS
iCT: SFORM Koda XT 5 rosin panals, or agproved

el
MATEHIAL: Resis pacts

FABRICATION PHOGESS: Combin up 10 3 layors; Crystul
Cizar plus choize of lher calors 1o sroaks cisha)
cauibinsfion (! color 10 be defonmine).

FRONT PANEL; KEOA XT SURF

FRONT STUGEO- BAGK PATENT

HIGH RES: Diilud Prant or SFONIA Gt (mterfuper
GALIGE 12°

Collr Mntel: PHIS 2755C BLUE.

HUTE: Ares Bahioi) Lelteaturns 12 Dio Gul Transprest
SURF

Back Panek: KODA XT SUF c2

FROHT STUCCO - BACK PATEHT

HIGH RES: Diyital Prisit GAUGE 1/2°

Goler Match, P3AS 2756G ULUE 100% 85%. 75%
FASTENER: Pre-crilid holes Ly 3FORM. nieclimisally
teastens wilh FXV 2003 S lurdnare.

44. LIGHTING - LEB FLEXIBLE LIGHT STRIPS
PHOBLCT: WFLS), with

. PERFORATED PRHEL - Stalnluss

=

FASTEMEN: Mochanlcaliy kisten (o steel |-Lonm vl cslom
aluniiu angie, and 85 lsteners.

MATEHIAL: 148" Ihich Alrwmin

FABHICATION PHOCESS: Romer Lul
EDGES: Smacth

COLOR: Custoan, s nolexl,
SURFACE PINCESS: Clearcnal protzctant

FASTENER: Mechanicsly fusten i issine pands will) 5§
fastiets.

INDIVIBUAL LETTERS - DOWNTOWK
PAATEHIAL: 1 thick Acryliio® Crystal loe while acryls.
FABRICATION PRCCESS: Roater Cul

EDGES: Sucath

COLER: Nakral

FRSTENER: ihrimal pin-maunts 1o 3Form resin panels, wilh
AN (rade cpuxy.

CONGRETE FORM BRSE

1a iase, or luiscape s resiore

TU ATTACAMENT: Prale assombly lor custiun slvel -beam
auachimenl,

HOTE: Allow tox alectrical comdult instatiatien (bMaaal
Uhrotgh cancrety basu) lof LED Hghting,

. LIGHTIHG - DIFFUSER COVER

LATERIAL: 14" linck Acryhlati Salin loa (VIKKRS OF) Winia
ucrylic sheel,

FABRICATION PROCESS: flower Gut

EUGES: Suwoth

COLOR: Natuizd

FASTEREN: Wcclsanicaity ks1en 10 stool 1oeam wilh cuislai)
aluminwn angie ull 4 sies, and 85 fsienus.

SUPFONT - MODEL B50, BRACKET H0.2

wiide Deai angle (=107, or apgraved equal.

TYRE: Lingar, Sk Tight s17ps, 12V, enciised i lexibla
valzigiusl silcane sall siEcong emsGus,

COLOR:

45. MESSAGE PANEL - PAIN
MATEIUAL: 114" thick Al
FARRICATION FROCESS: Hok
EDUES; Smeully
COLOH: Cirsarn, a5 ol
SUNFACE FROCESS: Pl al expustd suroces il PG
Duranarid XL Pluz 3-coil systats coating

PRODUCT. THANSPO Brankivay budal (350, Brckel o2
SUPPOIT systam
WO itiied wittin Caltrasts RO rel. 6.3 tor cover

100, WOCK-UP SANPLE.

Cunbingior 19 prowicd & war g tlouble-sicid sampie of
e wiiy secont. Meck up rea oullied atiofi.
Saniple nust include:

= Spider Mounl Harare

* LED Ighting

=+ Graphife paitiern on back

= Dimenstrl lofier(s)

NOTE: Glient appraval of saniple sequived bitere
wurchasing malarials for fusal fabrlcation.

NOTES

1. Fabricater il verly the mounling candifions ared provide 2 delall irawing o each maunling siluation, prar (¢ labrication.
Fabiicalor shall abtain approval from Ihe Designer or Clienl Jer placement prior o fabricalion

2. Wolds: All wolds shall be ground snicol
3. Hardware: All fasleness shall be congu
wolor matehing adjucent surlaces

4. Provide profective coaling lor all slogl lo be in conlact with earth

U all seams,
ospasad. hardyare shal be lamper peobl fasleness, currosion resistant, aid

ENVIRONMENTS & EXPERIENCES

120 North Chusch Stroat

CLENT / PROJECT

Downtown San Dicgo
Wayfinding & Signage
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DATE DRAWN BY:
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e g sl o 8 i 1 oS

Al Ui o, Coma s sl L Tl wih b e 06/08/2011

ﬁjgegu 1t e, g gl ST

ol g [ 08/23/2011

Front Elevation: GATE.1
SCALE: 3/8" =1'-0"

Side Elevation: GATE.1
SCALE: 3/8" = 1'-0"

3

Back Eievation: GATE.1

SCALE: 3/8" = 1'-0"

s cini 5 U5 . St o s and

A Wil be 2t L Bas llice e odpuvi
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d el ot il
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EXHIBIT 5

SPECIFICATIONS

SIGN TYPE:GATE.4

FUNCTION: Terliary Gateway

_ Note: See Sheet G.7 for footing details.

Top View: GATE.4

SCALE: 1/2" = 1"-0*

. POLE - 4.5 IRAMETER

POLE: Alurninum SCH 40 - NOM 4.5 08 4 ID 1=0.250
ATERIAL: Alumimum Pipe:
FABRICATION PROCESS: Extruded
'EDGES: Sinooth
COLOR: Custom, as nofed.

PROCESS: Paint all
Duranar® X1 Plus 3-coal systeins coaling.

dth PPG.

SIGH PANEL - REFLECTIE VItYL

MATERIAL: 174" Wik Rlulos et

FABRICATION PROCESS: Router-cut

'EDGES: Smoulh

‘COLOA: Cuslum, as nuled.

GRAPHIC EACKGROUNI) AND COPY PRUCESS: 38 custain
screened inks prl + fm 3820 with 3M appruved UV
Gratfl vyl cver-amiales, (Sea Coior Sheet AS fer sil

4. SLERVE

MATERIAL: 174" Miiek Abutlaum U-cliamed
FABRICATION PROCESS: Extrudod

EDGES: Sysare

COLOR: custorn, 35 noted,

SURFAGE PROCESS: Paint 2l Exposud surtacos with PG
Durznar® KL Ps 3-coat systoms coatlng.

FASTENER: Meshnicfly fastaned 1 pal,

TOP cAP

MATERIAL: Cast Aksninum Past Tap Finlat
FABRICATION PROCESS: Cast Akimwiuin

EDGES: Stoulh

COLOR: Cystarn, as noted,

‘SURFAGE PROCESS: Pant 2 mxpased sitfacos wilh PPG
Ouranar® L Plus 36611 sysioms coatia.

FASTENER: Muchanicily (astened to pole.

"

1y

T

colof and matera spuciltions),
FRSTENER: Moshanialy fasteic 1o stoova/beacknl,

A SIGN PANEL BAGKS - PAINT and TRANSPARERT VINYL

30. BREAKAWAY SUPPORT - MODEL AP435
Product; TRANSPO® Brunkawvay Madol AP45 sl suppost
‘sysioia, or Calrans appioved equal.
HOTE: All siis ave. positiond witkin Calirans 800, and
sliall be breakway as per Gallrds bisakaway specifica-
Hans,

GRAPHIG VINYL: Apply 36 Transtiicest Vinyt 77255E-327
ouer painkod swnface.
FASTENEI: Mechanically fasioncd Io slevve/brackel,

z.._‘ﬂnw'vmﬁmﬂ_uﬁ shall werily Uhe mounting condltans and provids a detai! drawing for each mounting siluation, prior o fabrication.
Fabrlgator shall obtin approval from the Designer or Clienl for placement priar o labrication.

2. Welds: All welds shall be ground smaath, paint all seams.

3. Hardware: All fasleners shall ba concealed. If expused, hardware shall be tamper proof fasleners, corrosion resistanl, and
color malching adjacent surfaces.

4. A painted sign surfaces o recelve UWANY-Gralfill spray coating. Ak slgn surfaces with refective graphics 1o recaive 3M
appeoved UW/Anil-Gratkll over-laminate.

Front Elevation: GATE.4 Side Elevation: GATE.4 Back Elevation: GATE.4

SCALE: 1/2" = 1'-0" SCALE: 1/2° = 1'-0" SCALE: 12 = 10"

CLENT / PROJECT
ENVIRONMENTS & EXPERIENCES
120 North Ghurch Streat Dawantewn San Diego
iy Enw:..nﬂ.u & Signage
_ _ @ _ N _® Wasi Ghasior, PA 10380 o
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DATE DRAWN BY:
02/25/2011 JC, PR GATE.q
Thaza @ fee TESIEN IMIENT oty | REVISIONS. ewal
ot i Gkl 04/07/2011 Tortay, Qatmiey
a0 b pespeslie e a2 cinunedons e curabio
oftheJo. Cariinciz sfall b amilar wils i st 08/06/2011
0 ol L peusents Tis wtc s ba sl SETT
fled of sty vurailons fram e dheunwdaers and cond-
llars shavn e Vs dravdg, Shop cramiags and 8\8\Madd
dukills mast ba sl o Sis allon ke spgeenl
i o it o, Al ey shal
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EXHIBIT 6

Top View: KIOSK.1

®

SCALE: 1/2" = 1'-0"
363" \\

2" 157§

Plug wald 112" thick
o eenter panel

_mb per manufacturer.

fronn

et

39"

|

Frame panel must have 1/8” gop

1 AQUAKE PO 30 44 80 be rencveable,

@ Section Detail: KIOSK.1
SCALE: 1" =1'-0"

Note: See Sheet G4 for Footing Details _

5-112"

‘GOLOR: custom, os nolesl,

SURRACE PROGESS: Paint al uxpased surtucos with PPG
Drisaryar @ XL Pliss 3-o00l syskews. coating.

FASTENER: Meclanicully fastancd (o pole,

5. TOPcAP

MATERIAL: Cast Aluminum Pus| Top Rnial

FABRICATION PROCESS: Casl Aluminizn

EDGES: Smoulh

GOLOR: Gorstn, as noted,

SURFAGE PROCESS: Paint all oxpased suifaces wills PG
Dutanir® KL Plus 3-cuel syslesns coabing.

SPECIFICATIONS SIGN TYPE:KIOSK.1 FUNCTION: Pedastrain Kiosk
4. SUESVE 20, GRAPHIC PANEL
METERIAL: 174 Whck Alunsiuura U-ctiariie] PRODUST NAME: iZurs, 2526 Chartor Oak Dive, Sulia
FABRICATION PROCESS: Ex ruded 100, Temple, Toxas TESDZ. (36E)-484-0063, vk,
EUGES: Squuie il cum, 0F

approved equal,

PRODUCT: Digital high prussure phenclis luminate
GRADE: Exterior

GRAPHIC APPROWAL PRDCESS: Sulniit 9 x 15 inch phenutic
suiipla of sueton of typicel project gl for image and
eolor qualily appraval. riot 1o cmpizle pane) productiu,
VARRANTY PERICO: Teth yoars Irom pruduct ship dalz,
THICKNESS: 144 fuch,

FIISH: LIV inlililing Lop fayer and scinpatible spray
coiog,

FASTENER: None, 52ts o rune panel.

ROTE: Sca footer datull drawlngs bn Secthn G

FASTENER: Mechanicaly fastened to pole,

18. POST- 4.5 SQOUARE
POLE Aluinutn 1uba - 45" squce, wall D.250"
MATERGAL: AN SQUAEE L, U COrtets.

COLOM: Cusstum, 2s notod.
‘SURFAGE PROCESS: Puinl al expusolf surfacus with PRG
Durarsard® XL s 3-coal systesns coaling.

19, CENTER PANEL & FRAME
CENTER MATERIAL: 172" Bick Al shest
FHAME MATERIAL: /8" Ihick Aurmissn shist
FABHICATION PROCESS: Routor-cut
EBGES: Smouly
GOLDR: Cuslom, 25 naled.
SLASACE PROCESS: Paint all sxposid surlazes wil
Durani® XL Fius 3-coal sysleins coaling.
FHAME PANELS: kiterlur of pasiels misst lava i
rauler-oul wul la hecupl |-20 aiwoik pands.
CENTER PANEL FASTENER: Punc tabs are plugeviidad lnte
posls, ground smoolh.
FARME FASTENERS: Muchianically laulened 1o cenlur ganel,

1. Fabvicalor shall verify the maunting condilions and provida a ditail drawing for each mounting siluation, prios fo fabrization.
mmga__ shall obiain approwad fram the Designer or Cliznt for placament prios o fabricalion,

Al (asteners shall by E:Ea-n M expusd, E.&ﬁa shall be tamper proul fasleness, cormusion resistanl, and
hlng adjucenl surfuces,
4. Provide prolective couling for al! sieel lo ba in conlast wilh earth,

G and CLIENT / PROJECT
sl | ENVIRONMENTS & EXPERIENCES
= = m 120 Narh Ghwch Strsat Downtown San Diego
=| Suito 208 Wayfinding & Signage
= _ _ _® —\JL @ Wusl Cliuster, PA 19360 oo
i T 484 2660848
www.morjudesign.com RO D,
SUBCONSULYANT SHEET THLE
1 Front Elevation: KIOSK.1 @ Side Elev: KIOSK.1 @ Back Elev: KIOSK.1 2 Side Elev: KIOSK.1 M /572011 IR G, PR KIOSK.1
SCALE: 1/2" = 10" SCALE: 1/2* = 10" SCALE: 1/2* = 10" SCALE: 1/2" = 10" Tt e oot RSO gg7pqq | eneetrien Kiesk
s a pespsriin for o desluns Sl cuniions
06/06/2011
09/23/2011 | HEETHO
“,“__...h_nii.__.._s:i..!.z_n_..;.l_: Ul A -N
by logul Cuputmelit




EXHIBIT 7

2 q

Sign panel attachment,
including attachment hardware,
per manufacturer.

Section Detail: PDIR.1

SCALE: 1 1/2" = 1"-0"

Existing Pole

Front Elevation: PDIR.1

@

SCALE: 1/2° = 1"-0" SCALE: 1/2" = 1'-0"

Side Elevation: PDIR.1

20T

(1

5

27

SPECIFICATIONS SIGH TYPE:PDIR.1

FUNGTION: Pedestrian Directional

a ChannelfTab Detail: PDIR.1
~/ SCALE: 1"=1-0"

21z s )

PDIR. and PDIR2
have IDENTICAL message panels

Tab/Panel Detail: PDIR.1
SCALE: 1/2" = 1"-0"

14, SIBN PANEL - PAINTED
MATERIAL: 1/4” Wiick Akenliin shee!

Durstir® XL Plus 3-Coat systis CumTiig.
GRAPIICS (MESSAGES, ARROWS & LINES]: Scrusn
raphics valh PRG Durasin® KL Pius 3-coul sysluns coal-
ing.

Listen to wilh
castoms aluniiim gk,

NOTE: Siyn patiels ars suporale, and changuable.

11. POLE STRAP TTACHMENT
PAODUCT: Band-i Band, of upproved equal.
MATERIAL: Typa 201 S
SIZE: 34 nch
FIISH: Staitess steut, wilh Color-Fast polyster blug coal-
ng.
FASTENER: Univrs.2 Chiamnel Clamp SighFix SXOO73.
HOTE: Sign Conlracter to coordinate the removal or
Imovarost of interleting usisting sigus oo polas, with
the city.

15, CHANHEL (BRACKET)
JARTERIAL: 144" thick Alusuitum sheet
FABICATION PROGESS: Brahe-forin akaniiiim sheet
E0GES: Sinuulh
COLOR: Cuslam, as nated
SURFACE PROCESS: Patnl all uxpused surfucus with FPG
Duranar® XL Plus 3-coal systeins coling.

FASTENER: Meclnlcly fasten b shon paned witl custiny
alurmlonam angle,

NOTES

2. Welds: All welds shall be gound smeolh, painl all seams.

«color matching adjacent surfaces.
4. Provide protective caating for al steel o be in contact with earth.

1. Fubrivalos shall verily Ihe mounting condilions and provide a delaif drawing for each maunting silualion, prier la fabrication.
Fabricator shall oblain appruval frum the Designar of Client for placement prior 1o fabrication.

3, Hurdwaes: All fasteners shall be cancealed. If expasad, harduare shall be lamper pruol fasteners, curreslun resistant, znd

EMVIRONMENTS & EXPERIENCES

120 Norih) Cliurch Siraul
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ATTACHMENT 4:

MS-2014-5
(Mar. 24, 2014)



Office of
The City Attorney
City of San Diego

MEMORANDUM
MS 59

(619) 533-5800

DATE: March 24, 2014
TO: Jeff Sturak, Deputy Chief Operating Officer
FROM: City Attorney

SUBJECT: Legality of the Balboa Park Musecums’ Current “Free Tuesdays” Practice

INTRODUCTION

Museums in Balboa Park (“Museums”™) are required by their leases with the City of San Diego
(“City”) to offer the public “no fees for general admission” on one day of each month. This once-
a-month free admission day eventually occurred with regularity on Tuesdays, and the practice
has since been known as “Free Tuesdays.” In 20006, the City agreed to temporarily “suspend” the
requirement, on the condition that free general admission be offered once a month to San Diego
City and County residents (collectively, “San Diego residents”) and active military members and
their families.' This practice was niemorialized through subsequent letter agreements; the most
recent such agreement has now expired. It is our understanding that READ is preparing to bring
the matter before the City Council for further direction, and that READ will recommend to
formally amend the Museums’ leases to continue the current Free Tuesdays practice and require
free admission once a month for San Diego residents and active military members and their
families. READ has asked this Office to confirm that there are no legal issues presented by
requiring free admission for San Diego residents and active military and their families only, and
not for the general public. :

! The suspension was apparently a result of concern expressed by the Museums that the Free Tuesdays were causing
them financial hardship. See letier from James Waring, Deputy Chief Operating Officer-Land Use and Economic
Development, to Michael Hager, dated April 14, 2006 (“Waring Letter”), at 1. The suspension was characterized in
that letter as a temporary “test,” and was not formally approved by the City Council or memorialized in a written
lease amendment.



Jeff Sturak, Deputy Chief
March 24, 2014
Page 2

QUESTION PRESENTED

Is the Museums’ current practice of extending Free Tuesdays (i.e., free admission) to
only San Diego residents and active military members and their families supported by law?

SHORT ANSWER

A reviewing court would most likely find the current Free Tuesdays practice to be lawful,
so long as the reasons for the practice are rationally and legitimately based.

ANALYSIS

L A REVIEWING COURT WOULD LIKELY CONCLUDE THAT THE CURRENT
FREE TUESDAYS PRACTICE COMPLIES WITH CALIFORNIA’S CIVIL
RIGHTS LAW SO LONG AS IT IS SUPPORTED BY REASONABLE AND NON-
PREJUDICIAL JUSTIFICATIONS

Because the current Free Tuesdays practice favors certain groups of people over others, it is
necessary to analyze the law regarding disparate treatment based on group characteristics. The
Unruh Civil Rights Act (“Unruh”), guarantees that: .

[a]ll persons within the jurisdiction of this state are free and equal,
and no matter what their sex, race, color, religion, ancestry,
national origin, disability, medical condition, genetic information,
marital status, or sexual orientation are entitled to the full and
equal accommodations, advantages, facilities, privileges, or
services in all business establishments of every kind whatsoever.
Cal. Civ. Code §51(b).2

The objective of Unruh is to prohibit businesses from engaging in arbitrary, unreasonable, or
invidious discrimination. O 'Connor v. Village Green Owners Ass'n, 33 Cal. 3d 790, 794 (1983);
Pizarro v. Lamb’s Players Theatre, 135 Cal. App. 4th 1171, 1174 (2006); Sunrise Country Club
Ass’n v, Proud, 190 Cal. App. 3d 377, 381 (1987). Unruh is designed to address concerns “not
only with access to business establishments, but with equal treatment of patrons in all aspects of
the business.” Koire v. Metro Car Wash, 40 Cal, 3d 24, 29 (1985). Unruh therefore applies to
businesses that discriminate by offering price discounts, because a price discount—or an entirely
free admission—entails different treatment in a material aspect of business or accommodation.
Id. To determine if a particular admission discount violates Unruh, a reviewing court would
examine if the subject practice is arbitrarily based on a protected individual characteristic.
Starkman v. Mann Theatres Corp., 227 Cal. App. 3d 1491, 1497 (1991).

2 All further references are to California codes, unless specified otherwise.
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A. Residency-Based Free Admission Practices Likely Are Lawful Under Unruh
Because Residency Does Not Appear to Be a Protected Personal Trait and
Differential Treatment Based on Residency has Been Found to be Supported
by Legitimate Basis

Residency is not a characteristic expressly protected by Unruh. Unruh does, however, apply to
characteristics not expressly listed in the statute, as identified by courts.® Harris v. Capital
Growth Investors XIV, 52 Cal. 3d 1142 (1991) (superseded on other grounds by statute as stated
in Munson v. Del Taco, Inc., 46 Cal. 4th 661 (2009)); Scripps Clinic v. Superior Court, 108 Cal.
App. 4th 917, 932 (2003). Other characteristics not expressly stated in the statute but held by
coutrts to be protected under Unruh involve personal “traits, conditions, decisions, or choices
Jundamental to a person's identity, beliefs and self-definition.” Koebke v. Bernardo Heights
Country Club, 36 Cal. 4th 824, 842843 (2005) (emphasis added); Semler v. General Electric
Capital Corp., 196 Cal. App. 4th 1380, 1394-96 (2011). These personal characteristics do not
include distinctions based purely on economic status, like income level. Harris, 52 Cal. 3d at
1160.% In addition, Unruh only targets discrimination based on “irrelevant differences” or
“irrational stereotypes.” Koire, 40 Cal. 3d at 34-35, 40; Pizarro, 135 Cal. App. 4th 1176.

Applying these principles to residency status, a strong argument can be made that residency is
more a function of personal choice and economic ability: people largely live where they want,
depending on their financial means or other personal considerations. Accordingly, residency
would appear to differ from the foundational and intimate characteristics protected under Unruh;
one does not choose, or have the ability to change, their national origin or genetic composition,
but one generally can exercise discretion fo live in a certain city or county. Therefore, a person’s
residency does not appear to entail the fundamental and innate personal characteristics protected
by Unruh.

Other legal authority in California supports the conclusion that residency is not a protected
characteristic under Unruh and that there could be a rational basis for treating people different
based on residency. In McClain v. City of South Pasadena, the court found that limiting
municipal swimming pool access exclusively to city residents did not violate the statutory
predecessor to Unruh. 155 Cal. App. 2d 423 (1957). As stated by the court, “[a] regulation

3 The characteristics expressly articulated by Unruh are “illustrative rather than exhaustive. . . .” Koire, 40 Cal. 3d at
28. Also, Unruh “is to be given a liberal construction with a view to effectuating its purposes.” Orloff v. Los
Angeles Turf Club, 30 Cal. 2d 110, 113 (1947).

* This is true even if a distinction based on economic status has a disparate impact on those with personal
characteristics otherwise protected under the Act. Id, at 1174,
’ Additionally, a reviewing court may find significance in the fact that the term ‘residency’ continues to not be
expressly stated as a protected characteristic under Unruh. This is because there are numerous other provisions in
_California law that expressly prohibit treatment based on a person’s residency, while the term ‘residency’ continues
to be absent from the list of protected characteristics stated in Unruh. Using standard rules of statutory interpretation,
a court may find that the use of the term ‘residency’ in some laws but not in others may reflect legislative intent that
residency is in fact not protected by Unruh. This is especially persuasive since Unruh was enacted and has been
repeatedly amended afier other statutes have expressly prohibited discrimination based on res1dency, and aﬂe; thc
McClain case (discussed infia) specifically excluded residency from civil rights protection. ~- - i
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making different provision for people residing outside a municipality from those residing in it is
valid if the classification is based on a reasonable distinction. Such a regulation is not
unconstitutional because it results in some practical inequality.” Id. at 434. Specifically, the
McClain court found that, among other things, local taxpayer support and the role of the
publicly-supported facility in promoting the public welfare provided substantial and lawful
rationale for the residency-based restriction. /d. at 436-37.% This was held to be especially true
because the residency-based distinction applied equally to residents and to non~rcsidents
irrespective of race, color, creed or other arbitrary, invidious basis. Id. at 437-38.” Other legal
analysis, including an unpubhshed case® and a California Attorney General Opinion,’ supports
the holding in McClain.

Therefore, a lease amendment to memorialize the Museums’ current Free Tuesdays practice
would likely be found by a court to comply with Unruh so long as it is supported by reasonable
and non-prejudicial justifications.

B. Military-Based Free Admission Practices Likely Are Lawful Under Unruh
Because a Reviewing Court Would Likely Find That Society Has a
Legitimate Interest in Supporting the Military

Courts applying Unruh to distinctions made based on occupational grounds have reached
inconsistent results. While Unruh generally protects people based on lawful occupation
(Sisemore v. Master Fin., Inc.,151 Cal. App. 4th 1386, 1405-06 (2007); Long v. Valentino, 216
Cal. App. 3d 1287, 1292-93, 1297 (1989)), one court has noted that the choice of a profession is
“a professional and, frequently, an economic choice, rather than a personal characteristic of the
type enumerated in [Unruh].” Roth v. Rhodes, 25 Cal. App. 4th 530, 539 (1994). A key
distinction in the Unruh ‘occupational status’ cases is the legitimacy of the reason for treating

® It must be noted, however, that the McClain court also found significant the fact that the municipal swimming pool
had extremely limited capacity, and that a residency restriction was necessary for any meaningful access to the pool
by local taxpayers. In addition, the McClain court described the municipal swimming pool as a public health and
welfare necessity, and that therefore the local government was legally mandated to ensure access to the pool by local
residents for local health and welfare. McClain, 155 Cal. App. 2d at 46-8. Because of the specific facts in McClain,
it is unknown if a reviewing court would view the MecClain holding as applicable to the Museums.
7 “The key is that the discounts must be ‘applicable alike to persons of every sex, color, race, [ete.]’ ([Civil Code]
§ 51), instead of being contingent on some arbitrary, class-based generalization.” Koue, 40 Cal. 3d at 36.

¥ At least one court has upheld residency-based admission practices similar to that practiced by the Museums. Tn that
case, where a plaintiff challenged the reduced ticket prices offered by Disneyland to southern California residents,
the court granted summary judgment to Disneyland on the allegation that the residency-based discount violated
Uniuh. Simon v. Walt Disney World Co., 114 Cal. App. 4th 1162, 1166 (2004). The result in the Simon case
therefore is consistent with the holding in McClain. However, the aspect of the case regarding the Unruh claim was
uupubhshed and is therefore not binding authority. 2
? California Attorney General Opinion No. SO 75-37 analyzed Government Code section 54091, which prohibits
differing treatment at beaches and harbors based on residency. 58 Op. Cal. Att’y Gen. 652 (1975). Whereas there is
statewide interest in ensuring full, open access for all state residents to all public beaches (thus making all local
residency-based beach access restrictions unlawful), the Attorney General concluded that there is no similar
statewide interest in full, open access for all state residents to inland facilities constructed by local governments with
municipal funds. Id. at 658-59. The Attorney General Opinion indirectly suggests that remdency in general isnota
protected characteristic under California law.



Jeff Sturak, Deputy Chief
March 24, 2014
Page 5

people differently based on occupation. For example, denying a home loan on generally-
available rates just because a person runs a home daycare is not supported by legitimate business
rationale (Sisemore, 151 Cal. App. 4th 1386), whereas precluding a non-doctor from leasing a
doctor’s medical office building may be based on professional needs and.legitimate
considerations not based on prejudice (Roth, 25 Cal. App. 4th 530).

In addition, a reviewing court could conclude that the current Free Tuesdays practice incentivizes
involvement in the military. This is consistent with other examples in society where institutions
and programs promote military involvement, such as Junior ROTC programs in public schools.
When reviewing disparate treatment based on otherwise-protected characteristics under Unruh,
courts look to other social practices and legislative enactments for evidence of strong public
policy supporting the disparate treatment. Koire, 40 Cal. 3d at 31; Marina Point, Ltd. v. Wolfson,
30 Cal. 3d 721, 742-43 (1982). Numerous other laws provide for such exceptional treatment for
those in the military, often involving significant financial benefits such as favorable loan rates
and tax exemptions; ° one such law even codifies free admlssmn to uniformed military personnel
at state and county fairs. Food & Agric. Code § 3022.!! These examples would support a finding
by a reviewing court that public policy favors exceptional treatment for those in the military, and
that the Museums’ current Free Tuesdays practice is consistent with that policy.

C. Courts Applying Unruh to Admissions Practices at Cultural Institutions have
Consistently Upheld Discounts That Serve to Increase Access, in Contrast to
Those That Serve to Preclude Protected Groups

Courts applying Unruh to reduced admission practices at cultural and entertainment venues have
consistently favored discounts that serve to increase access and participation, in contrast to those
that serve as a total bar to certain groups. In contrast to outright bans from an establishment
based on a protected chau_‘acteristic,12 simply giving a price break to one group (where there is a
legitimate basis for favoring that group) while otherwise allowing everyone else access to an
establishment has been repeatedly held to comply with Unruh:

Establishing different price rates for seniors and children in an
amusement business does not perpetuate irrational stereotypes. The
pricing discounts are aimed directly at encouraging attendance at a
family-oriented business. Such classifications recognize that

1°1 aws favoring people based on military status include veterans’ preferences in state civil service examinations
(Gov’t Code §§ 18971-18979); college tuition fee waivers for veterans and their dependents (Educ. Code
§ 66025.3); educational assistance to veterans and their dependents (Educ. Code §§ 66025.6, 66025.8; Mil. & Vet.
Code §§ 890-899); disabled veterans’ business enterprise opportunities (Pub. Cont. Code §§ 10115, 10115.15);
waived or reduced fees for hunting and sport fishing licenses/permits for disabled veterans (Fish & Game Code
§§ 3033, 3038, 7150, 7151); and property tax exemptions (Rev. & Tax, Code § 205.5).
" Review of all these statutes extending privileges to military members reveals there is no reported case law
challenging these legislative enactments on grounds of unlawful discrimination or equal profection.

12 Sisemore, 151 Cal, App. 4th at 1405-06; Long v. Valentino, 216 Cal. App. 3d at 1292-93, 1297 (“an
announcement such as “You can’t eat in my diner because you are a Iawyer bncklayer, fema[e, or Indian chxef”
Would be actionable under the Unruh Act”). :
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without such incentives these populations may be totally excluded
from enjoying some of the pleasures of our society. Paying for the
necessities of life frequently strains the pocketbooks of many
Americans. Without discount tickets, a family may never be able to
afford and enjoy a baseball -game, amusement parks, Disneyland,
the zoo, museums, campgrounds, state fairs, parks or a movie.
Making these American pastimes affordable is beneficial to us all.

Starkman, 227 Cal. App. 3d at 1499 (emphasis added).
Similarly, even giving a discount to “baby boomers” does not violate Unruh:

Providing discounted theater admissions to “baby-boomers” to
attend a musical about that generation does not perpetuate any
irrational stereotypes. Rather, the discount acts to honor a
generation of individuals who . . . have contributed to the economy
and participated in and contributed to meaningful civic, cultural,
educational, business and recreational activities.

Pizarro, 135 Cal. App. 4th at 1176.

Based on the reasoning in the above excerpts, a court would likely uphold the current Free
Tuesdays as a valid reduced admission practice that encourages participation in worthwhile
social activity. Rather than working as a blanket exclusion from admission of people who are not
San Dicgo residents or active military, the current Free Tuesdays practice only gives San Diego
residents and active military families a free admission.” This practice actually promotes
increased attendance at museums, as opposed to precluding attendance by certain individuals.*

IL. A REVIEWING COURT WOULD LIKELY CONCLUDE THAT THE CURRENT
FREE TUESDAYS PRACTICE DOES NOT VIOLATE EQUAL PROTECTION
LAWS SO LONG AS IT IS SUPPORTED BY REASONABLE AND NON-
PREJUDICIAL JUSTIFICATIONS

The California'® and U.S.'® Constitutions ensure all people equal protection under the law, and
state equal protection requirements are co-extensive with those guaranteed by U.S.

" An argument could be made that a person who lacks the money to pay any admission is therefore entirely
excluded from the Museums, whereas a similarly-situated military member with no money would still enjoy
admission. However, this argument likely would fail because there is no general fundamental right to free admission -
at a for-charge place of public amusement. Western Turf Ass’n v. Greenberg, 204 U.8..359; 364 (1907); Rodic v.
Thistledown Racing Club, Inc., 615 F. 2d 736, 740 (1980).

' The cases upholding admission discounts implicitly accept the fact that the benefits of disparate treatment are

limited to just the privileged group, even though the same rationale for upholding the practices—increased

par ticipation in worthwhile activity—would suggest making the privileges apply more broadly to more people.
>Cal. Const., art. I, § 7. _

16,8, Const. amcnd XIV; City of Cleburne v. Cleburne Living Center, 473 U.S. 432, 439 (1985).
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Constitutional provisions.'” At places of public accommodation, any practice which amounts to
disparate treatment of people based on their general characteristics requires analysis to ensure
equal protection is not violated. Orloff, 36 Cal. 2d at 739.

However, neither residency nor occupation (whether one is active military or not) are suspect or
quasi-suspect classifications under equal protection laws.'® Similarly, admission to places of
public amusement or entertainment, like museums, is not a fundamental or vested right
guaranteed by the State or U.S. Constitutions.'”” When differing treatment is based on
classifications that are not inherently suspect and does not involve fundamental rights, equal
protection is not violated as long as there is a rational basis justifying the treatment.” As the
court in McClain held in rejecting an equal protection challenge to the resident-only restriction at
a municipal swimming pool:

Under either provision [of California or U.S. Constitutional equal
protection laws,] the mere production of inequality which
necessarily results to some degree in every selection of persons for
regulation does not place the classification within the constitutional
prohibition. The discrimination or inequality produced, in order to
conflict with the constitutional provisions, must be actually and
palpably unreasonable and arbitrary . . .. 155 Cal. App. 2d at 433.

Therefore, a lease amendment to memorialize the Museums’ current Free Tuesdays practice
would likely be found by a court to comply with equal protection laws so long as it is supported
by reasonable and non-prejudicial justifications,

1713 Cal. Jur. 3d Constitutional Law § 339 (2012); Landau v. Superior Court, 81 Cal. App. 4th 191 (1998).

¥ 42 1.8.C. §§ 2000a-2000c (not listing residency or occupation as characteristics protected by principal federal
civil rights statute); City of Cleburne, 473 U.S. at 440. Regarding residency, various cases have upheld and
entertained a rational basis for govermmental action discriminating between residents and non-residents. See Truax v.
Raich, 239 U.S. 33, 42 (1915) and Takahashi v. Fish & Game Comm 'n, 334 U.S. 410 (1948). Regarding occupation,
economic classifications of people will be upheld unless the distinction is clearly unreasonable. City of Cleburne,
473 U.S. at 440. While certain law does prohibit discrimination based on “source of income,” and income source is
related to one’s occupation, said law only applies to residential housing activities. Gov’t Code §12955 (e); Sisemore,
151 Cal. App. 4th at 1409-10. ‘ -

9 Western Turf Ass’n, 204 U.S. at 364; Rodic, 615 F. 2d at 740.

4 Dandridge v. Williams, 397 U.S. 471 (1970); Abe v. Fish & Game Comm’n of Cal., 9 Cal. App. 2d 300, 303-06
(1935); McClain, 155 Cal. App. 2d at 433, 444. “[ W]hen classification is not inherently suspect and does not involve
a fundamental right, [the] proper test to use in determining whether it violates [the] equal protection clause is the
rational basis test.” 5 McQuillin Mun. Corp. § 19:25 “Discrimination—Nonresidents” (3d ed. 1990).
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CONCLUSION

So long as a reasonable and non-prejudicial basis exists for the practice, a reviewing court would
likely find that the current Free Tuesdays practice of free admission for San Diego residents and

active military members and their families is lawful. Therefore, staff’s report to the City Council
regarding amendment of the Museums’ leases to memorialize the current Free Tuesdays practice
should contain facts explaining the rational basis for the different treatment.

JAN I. GOLDSMITH, CITY ORNEY
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MEMORANDUM OF LAW
DATE: July 10, 2014
TO: Honorable Mayor and City Councilmembers
FROM: City Attorney
SUBJECT: Use of Parking Meter Funds and Parking Management-Related Revenue for

Traffic Control for Special Events, Employee Parking Programs, and
Landscaping and Maintenance

INTRODUCTION

On July 15, 2014, the San Diego City Council (Council) will consider the approval of the
Fiscal Year 2015 Annual Plans (Plans) and accompanying budgets (Budgets) governing each
Community Parking District (CPD) in San Diego.!

On June 11, 2014, the Committee on Smart Growth and Land Use (Committee)
considered the Plans and Budgets and requested that this Office review the appropriateness of
certain proposed expenditures of parking meter revenue and parking management-related
revenue (collectively, CPD Revenue) contained in the Plans and Budgets. In particular, the
'Committee asked this Office to analyze contemplated CPD Revenue expenditures for three
categories of uses: (1) traffic control for special events; (2) employee parking programs; and
(3) landscaping, maintenance, and trash removal at a public parking lot licensed to a CPD. This
memorandum addresses the permissibility of these contemplated expenditures of CPD Revenue.?

! Throughout this memorandum, the term “City” refers to the City of San Diego, a municipal corporation, and the
term “San Diego” refers to the territory within the City of San Diego’s geographical boundaries.

2 This memorandum is intended only as a guideline in setting the parameters on the appropriate use of CPD Revenue
for the contemplated expenditures. There may be legal and policy issues in addition to those examined in this
memorandum that require consideration before the City implements any specific project that utilizes CPD Revenue.
The analysis of any expenditure for a particular project is highly fact-specific, requiring a detailed understanding of
numerous factors. These factors include, among other things, the location of the project, the location of the nearest
parking meter zone(s) to the project location, the purpose and context in which the project is being undertaken, and a
clear understanding of the project’s relation to addressing parking-related issues.
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QUESTIONS PRESENTED
1. May the City allow the expenditure of parking meter revenue on traffic control for
special events?
2. May the City allow the expenditure of parking meter revenue to subsidize parking

for employees of private businesses?

3. May the City allow the expenditure of parking management-related revenue for
landscaping, maintenance, and trash removal expenses at a public parking lot licensed to the Old
Town CPD Advisory (Old Town Board) under a license agreement that requires the Old Town
Board to perform such services in order to use the parking lot?

SHORT ANSWERS

1. Parking meter revenue may be spent on traffic control for special events to the
extent traffic controllers are directing vehicles to parking located within or in close proximity to
parking meter zones and they reasonably affect the parking of vehicles in parking meter zones.

2. Parking meter revenue may be spent to subsidize parking for private employees so
long as the employees’ location of parking is within or in close proximity to parking meter
zones, the subsidy affects parking within or in close proximity to parking meter zones, and the
amount of the subsidy is not excessive.

3. Parking management-related revenue may be used for landscaping, maintenance,
and trash removal expenses at a public parking facility licensed to the Old Town Board under a
license agreement that requires the Old Town Board to be responsible for such costs so long as
the facility increases the availability, supply, and effective use of parking for residents, visitors,
and employees within the Old Town CPD.

BACKGROUND

There is a distinction between parking meter revenue and parking management-related
revenue as well as the appropriate use of the respective funds. Parking meter revenue is
addressed in the San Diego Municipal Code (Municipal Code or SDMC) and refers to “parking
meter funds generated from the purchase of parking meter time” and “[mJoney deposited in the
parking meters and any parking meter funds generated through other methods of payment . . . .”
SDMC §§ 82.08, 82.09. Parking management-related revenue is addressed in Council Policy
100-18 (Council Policy) and includes “City revenues which may be allocated to a Community
Parking District in addition to parking meter revenue . . . includ[ing] . . . [f]ees paid by users to
park in a facility operated by the Community Parking District . . . .” Council Policy § B.4. The
analysis of proposed expenditures of these two types of revenue is generally similar, but differs
in one key respect: parking meter revenue must be expended in a manner that affects the parking
of vehicles in parking meter zones, whereas parking management-related revenue must affect
parking within the CPD.

In order to install parking meters and set rates for parking meters, State of California
(State) law requires the City to establish a parking meter zone through the enactment of an
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ordinance. Cal. Veh. Code § 22508. In compliance with State law, parking meter zones have
been established over the years throughout the City wherever there are parking meters installed.
Typically, a parking meter zone consists of an approximately one block section of the street or a
portion of the street on which the parking meter or set of parking meters are located. The Council
has enacted an ordinance establishing these parking meter zones and the associated parking
meter rates. SDMC §§ 86.0123, 86.0125,

There are currently six CPDs in San Diego.® As set forth in the Council Policy, the
purpose of these CPDs is “to provide a mechanism whereby communities unable to meet existing
parking demands may devise and implement parking management solutions to meet their
specific needs and resolve undesirable parking impacts.” Council Policy at 1. Three of the City’s
CPDs, including Downtown, Uptown and Mid-City, have parking meter zones and generate
parking meter revenue. The other three CPDs, including La Jolla, Old Town and Pacific Beach,
do not have parking meter zones, and thus can only generate revenue from parking in the form of
parking management-related revenue.

In accordance with the Council Policy, each CPD is managed by a CPD Advisory Board
(Advisory Board). The Council Policy states that “[a] percentage of the total parking meter
revenues . . . generated within each [CPD] shall be allocated to that [CPD] on an annual basis.
The percentage shall be forty-five (45%) each fiscal year.” Council Policy § B.2. The City
receives the remaining fifty-five (55) percent of parking meter revenue.

In accordance with the Council Policy, each Advisory Board must annually develop,
through community input, and recommend to the Council, a plan identifying proposed
improvements and activities and a budget for the next year. The Council must approve the plan
and budget, either by authorizing the City Manager to execute a written Agreement* between the
City and each Advisory Board, or through the annual citywide budgetary approval process.

All Agreements from Fiscal Year 2014 provide that the City shall reimburse the Advisory
Boards for their expenditures related to their CPD Program. The Agreements do not provide a
blanket authorization for any activity that might fall within an item of a plan or budget. The
Agreements also provide that the City will not reimburse the Advisory Board for any expenditure
that is ineligible under the Municipal Code and Council Policy. The same provisions are
contained in the proposed Agreements for Fiscal Year 2015, with the exception of the
Agreement with the Old Town Board. The Old Town Agreement allows the Old Town Board to
retain the revenue generated by operating the public parking facility up to the amount estimated
by the City to cover their costs of licensing the property. As such, the Agreements have
safeguards protecting the City from expending parking meter revenue on ineligible expenses,
even if such expenses are incurred by the Advisory Boards.

3 The six Districts are as follows: (1) Downtown; (2) Uptown; (3) Mid-City; (4) La Jolla; (5) Old Town; and

(6) Pacific Beach. The first three were established in 1997, and the latter three were established in 2005,

* Throughout this memorandum, the term “Agreement” refers to both memoranda of understanding (MOU or
MOUS) and agreements entered into between the City and an Advisory Board. In Fiscal Year 2014, the City entered
into Operating Agreements with the El Cajon Boulevard Business Improvement Association and University Heights
Community Development Corporation for the Mid-City CPD Program, the Uptown Partnership for the Uptown
CPD Program, and an MOU with Civic San Diego for the Downtown CPD Program. In Fiscal Year 2015, the
Council will consider the adoption of Agreements with these entities, and for the first time, consider an Agreement
with the Old Town Chamber of Commerce for the Old Town CPD Program.
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This Office has advised that, in order for expenditures of parking meter revenue® to be
appropriate, they must comply with the Municipal Code, Council Policy, and State and Federal
laws, including laws regarding special taxes, gifts of public funds, and equal protection, 2010
City Att’y MOL 20 (2010-20; Sept. 30, 2010); City Att’y MS 2012-18 (Apr. 27, 2012); City
Att’y MS 2012-20 (May 22, 2012). The Discussion portion of this memorandum evaluates the
compliance of three categories of expenditures with these legal principles. In the event of any
legal challenge, the City bears the burden of demonstrating that expenditures of CPD Revenue
are appropriate. Beaumont Investors v. Beaumont-Cherry Valley Water Dist., 165 Cal. App. 3d
227, 235 (1985); see also Collier v. City & Cnty. of S. F., 151 Cal. App. 4th 1326, 1339 (2007).
The most prudent approach, then, is to interpret the use of CPD Revenue in a judiciously
conservative manner.

DISCUSSION

I, PARKING METER REVENUE MAY BE USED FOR TRAFFIC CONTROL FOR
SPECIAL EVENTS ONLY TO THE EXTENT IT REASONABLY AFFECTS THE
PARKING OF VEHICLES IN PARKING METER ZONES

A. Compliance with City’s Regulations

Consistent with State law, Municipal Code sections 82.08 and 82.09(b) set forth
parameters on the use of parking meter revenue. Section 82.08 provides:

The parking meter funds generated from the purchase of parking
meter time . . . are levied and assessed as fees to provide for the
proper regulation, management, and control of traffic upon the
public streets, and to cover the cost of supervision, inspection,
installation, operation, maintenance, control and use of the parking
spaces and parking meters described herein, and also the cost of
supervising, managing, and regulating the parking of vehicles in
the parking meter zones created hereby.

Municipal Code section 82.09(b) provides:

Money deposited in the parking meters and any parking meter
funds generated through other methods of payment may be
expended to meet the costs and expenditures involved in the
inspection, repair, regulation, installation, operation, control and
use of the parking spaces and parking meters described herein, and
the costs involved in the regulation, management, and control of
the parking of vehicles and the control of traffic, which may affect
or be affected by the parking of vehicles in the parking meter zones
created hereby, including the purchase, replacement, installation,
repair, servicing and operation of mechanical or electrical traffic
signals for the direction of said traffic or said parking, and the cost
of painting streets, curbs and sidewalks with appropriate markings,

3 For this purpose, the term “parking meter revenue” is synonymous with “parking management-related revenue,”
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lines and signs, and the purchase, construction, erection, repair and
replacement of street and curb signs for the direction of said traffic
or said parking, and for the cost of patrolling said parking meter
zones and enforcing therein all traffic laws and regulations
concerning the parking of vehicles and the movement of traffic
which may affect or be affected by such parking of vehicles, or for
any of said purposes.

Additional guidance on permissible uses of CPD Revenue is set forth in section C.2 of
the Council Policy, which provides, in pertinent part:

Community Parking District revenues shall be primarily used to
address parking supply and mobility issues. Improvements and
activities that increase the availability, supply, and effective use of
parking for residents, visitors, and employees within the adopted
Community Parking Districts shall be the principal focus of
expenditure of the funds.

Traffic control for special events could regulate and control both traffic upon the public
streets and the parking of vehicles. Presumably, the CPDs would employ traffic controllers to
manage the CPD’s parking inventory, to assist in alleviating traffic, and to provide mobility
information to vehicles about the location, availability, and cost of parking. In this manner, the
traffic controllers would address parking mobility issues and would increase the effective use of
parking by assisting residents, visitors, and employees to locate available parking as promptly as
possible in areas impacted by the high volume of vehicular activity related to special events. On
the contrary, the CPDs might contemplate employing traffic controllers solely to divert traffic
and congestion caused by the special event, which would have little to no effect on parking in the
parking meter zones. Consistent with the Municipal Code and Council Policy, the City may
allow the expenditure of parking meter revenue on traffic control for special events to the extent
that traffic controllers are directing vehicles to parking located within, or in close proximity to,
parking meter zones and they reasonably affect the parking of vehicles in parking meter zones.®

B. Compliance with Special Tax Laws

To qualify as a properly enacted fee rather than a special tax requiring a public vote,
parking meter revenue must comply with State law provisions prescribing that any regulatory fee
cannot exceed the reasonable cost of providing the service or regulatory activity for which the
fee is charged and that the fee cannot be levied for general revenue purposes. Cal. Govt. Code
§ 50076. This Office has advised that “‘[i]f the City wants to fund . . . traffic-related projects
with fees generated by the City’s parking meters, such projects must be necessary for the control
of traffic which may affect or be affected by the parking of vehicles in a parking meter zone.””’
2010 City Att’y MOL 20 (2010-20; Sept. 30, 2010) (quoting City Att’y MS (Apr. 29, 2009)).

5 The City should not allow the expenditure of parking meter revenue to the extent that the traffic controllers
perform functions unrelated to traffic control, such as promoting the special event. If the traffic controllers perform
multiple functions, some of which are unrelated to traffic control, then parking meter revenue should only be used to
pay for the pro rata share of traffic control services that is directly tied to parking in the parking meter zones.
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Regulatory fees such as parking meter fees’ cannot be spent on unrelated revenue purposes.
Collier, 151 Cal. App. 4th at 1339, Given that the source of this revenue is derived from drivers
who park at a metered space, parking meter revenue must be expended to address legitimate
parking-related concemns at parking meters. Cal. Govt. Code § 50076. Otherwise, the concern is
that parking meter revenue is being collected and expended on unrelated purposes contrary to
State law. Id., see also Isaac v. City of L.A., 66 Cal. App. 4th 586, 596 (1998). Ordinances that
do not limit the way in which regulatory fees collected may be expended or which allow the
expenditure of such revenue beyond the reasonably necessary expense of the regulatory effort
have been deemed special taxes. See Bixel Assocs. v. City of L.A., 216 Cal. App. 3d 1208, 1219-
20 (1989).

The California Court of Appeal has specifically upheld the City’s use of parking meter
revenue for fraffic-related purposes, stating that the City’s Parking Meter Ordinance under
Municipal Code sections 82.08 and 82.09 “permits the use of the money thus received for
general traffic regulation and control in the areas in question, all of which is a part of the
problem involved and designed to be benefited by the ordinance.” Dedryan v. City of San Diego,
75 Cal. App. 2d 292, 296 (1946) (emphasis added); see also SDMC § 82.09. It is beyond
question that one of the legitimate purposes of parking meters is “for the purpose of controlling
vehicular traffic . . . .” Siegel v. City of Oakland, 79 Cal. App. 3d 351, 357 (1978).

Thus, to avoid a classification of parking meter revenue as special taxes, the revenue
must not be spent on unrelated revenue purposes beyond those reasonably necessary expenses of
the regulatory program (i.e., those necessary to regulate and control traffic on public streets and
the parking of vehicles in parking meter zones). In this situation, the pertinent issues are whether
an expenditure of parking meter revenue toward traffic control services for special events would
cause the parking meter fees collected to exceed the reasonable cost of providing the service or
regulatory activity for which the fee is charged, and whether this would cause parking meter fees
to be charged for general revenue purposes. See Cal. Govt. Code § 50076. Although traffic
control services could affect traffic and the parking of vehicles in the parking meter zones, an
argument could be made that expending parking revenue to address the effects of special events
causes the funds to be used for unrelated revenue purposes. Opponents could argue that the
revenue pays for an activity that should be addressed instead by the party responsible for the
special event or utilizing City funds unrelated to parking meter revenue. On the contrary,
proponents could argue that the activity controls the parking of vehicles in the parking meter
zones, increases the parking supply during times of high demand, and manages the existing
parking inventory. The strength of these arguments is highly dependent on the particular
facts. Depending on the facts, there is some risk that the use of parking meter revenue for traffic
control services for special events could convert this revenue info a special tax.

7 A regulatory fee “is enacted for purposes broader than the privilege to use a service or to obtain a permit. Rather,
the regulatory program is for the protection of the health and safety of the public.” Cal. Ass’n. of Prof’l Scientists v.
Dep’t of Fish & Game, 79 Cal. App. 4th 935, 950 (2000). The collection of parking meter revenue is considered a
regulatory fee because its stated purpose is to regulate and control traffic on public streets and the parking of
vehicles in parking meter zones. SDMC §§ 82.08, 82.09.
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(& Avoidance of a Gift of Public Funds

Expenditures of parking meter revenue must also comply with San Diego Charter
(Charter) section 93, which states, in relevant part, that “[t]he credit of the City shall not be given
or loaned to or in aid of any individual, association or corporation; except that suitable provision
may be made for the aid and support of the poor.” This Charter section prohibits gifts of public
funds in a manner similar to the California Constitution, which prohibits the California
Legislature from “the making of any gift, of any public money or thing of value to any
individual, municipal or other corporation whatever . . ..” Cal. Const. art. XVI, § 6. Cases
interpreting the prohibition against a gift of public funds in the California Constitution are
therefore instructive in interpreting Charter section 93.

An expenditure of public funds that benefits a private party constitutes an impermissible
gift if the public agency does not receive adequate consideration in exchange or if the
expenditure does not serve a public purpose. 2011 City Att’y Report 384 (11-17; Apr. 7, 2011)
(citing People v. City of Long Beach, 51 Cal. 2d 875, 881-83 (1959); Cal. Sch. Emps. Ass'n. v.
Sunnyvale Elementary Sch. Dist., 36 Cal. App. 3d 46, 59 (1973); and Allen v. Hussey, 101 Cal.
App. 2d 457, 473-74 (1950)). The expenditure of funds for a public purpose is not
constitutionally prohibited even if the expenditure incidentally benefits a private party. Orange
Cnty. Found for Pres. of Pub. Prop. v. Irvine Co., 139 Cal. App. 3d 195, 200-01 (1983).

Any expenditure of parking meter revenue for traffic control services for special events
could be viewed as a public subsidy to the private party responsible for the special event.
However, the resulting traffic control measures would serve the public purpose of alleviating
traffic, parking, and mobility issues caused in the parking meter zones during special events and
would positively affect parking. To create a legally defensible position for the City with respect
to any claim that this expenditure entails an impermissible gift of public funds, this Office has
recommended that City staff include the facts supporting the achievement of one or more public
purposes in any staff report related to a specific proposal to expend parking meter revenue for
traffic control for special events in accordance with the Plans and Budgets.®

D. Compliance with Principles of Equal Protection

Expenditures of parking meter revenue must also comply with principles of equal
protection. The Equal Protection Clause of the Federal and State constitutions requires that
governmental decision makers treat parties equally under the law if those parties are alike in all
relevant respects. U.S. Const. amend. X1V, § 1; Cal. Const. art. I, § 7; Las Lomas Land Co., LLC
v. City of L.A., 177 Cal. App. 4th 837, 857 (2009). So long as the expenditure of parking meter
revenue does not distinguish between individuals within suspect classifications or affect
fundamental rights, or distinguish between individuals based on gender, reviewing courts will
examine the expenditure based on a deferential standard known as rational basis review.

Under rational basis review, the classification at issue must bear a rational relationship to
a legitimate State interest. People v. Hofsheier, 37 Cal. 4th 1185, 1200 (2006). The courts will
presume that a classification is valid. City of Cleburne v. Cleburne Living Center, 473 U.S. 432,

8 The analysis of the gift of public funds issue is virtually identical in the context of any proposed expenditure of
parking meter revenue to subsidize employee parking.
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432 (1985). However, a classification must be non-arbitrary and founded upon pertinent and real
differences, as distinguished from irrelevant and artificial ones. Walters v. City of St. Louis, Mo.,
347 U.S. 231, 237 (1954). A classification must rest upon some ground of difference that has a
fair and substantial relation to the object of legislation. Old Dearborn Distrib. Co. v. Seagram-
Distillers Corp., 299 U.S. 183, 197 (1936). If a classification has some reasonable basis, it is not
made impermissible simply because it is not made with mathematical precision or it results in
some inequality. Alviso v. Sonoma Cnty. Sheriff’s Dept., 186 Cal. App. 4th 198, 208 (2010). A
reviewing court will uphold a classification “if there is any reasonably conceivable state of facts
that could provide a rational basis for the classification.” F.C.C. v, Beach Commc 'ns, Inc., 508
U.S. 307, 313 (1993).

The expenditure of parking meter revenue for traffic control for special events is
generally consistent with the objective criteria set forth in the Municipal Code and Council
Policy. Moreover, the expenditure does not involve suspect classifications, fundamental rights,
or classifications based on gender. Under rational basis review, the expenditure would not violate
general principles of equal protection.’

IL PARKING METER REVENUE MAY BE USED TO SUBSIDIZE EMPLOYEE
PARKING WITHIN OR IN CLOSE PROXIMITY TO PARKING METER
ZONES, BUT ONLY TO THE EXTENT THE SUBSIDY IS NOT EXCESSIVE

A. Compliance with City’s Regulations

As described in Part LA above, the Municipal Code allows the use of parking meter
revenue to provide for the proper management and control of traffic on public streets and parking
in parking meter zones. The expenditure of parking meter revenue to subsidize parking for
employees of private businesses within or in close proximity to parking meter zones is consistent
with the general objectives of the Municipal Code. This subsidy program could control parking
within or in close proximity to parking meter zones by incentivizing groups of private employees
(e.g., restaurant or office employees) who contribute to supply issues in the parking meter zones,
to park in specified locations, thereby increasing the parking supply in certain locations and
reducing traffic congestion.

The Council Policy provides that CPD Revenue may be used for “[m]anaging the
existing parking inventory, including such measures as, but not limited to . . . existing on-street
parking inventory . . . employee parking programs . . . and the mitigation of any adverse effects
resulting from the implementation of such program(s).” Thus, the expenditure of parking meter
revenue toward employee parking programs, which could include subsidized employee parking,
is consistent with the Council Policy. However, any parking subsidy provided to employees must
not be excessive and must be limited to a reasonable amount corresponding to the effect on
parking in the parking meter zones. Also, any parking subsidy should apply equally to affected
employees in the vicinity of the parking meter zones, without favoritism toward any businesses.

? For similar reasons, the expenditure of parking meter revenue to subsidize employee parking would not violate
general principles of equal protection.
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B. Compliance with Special Tax Laws

Similar to the discussion in Part L.B above, the expenditure of parking meter revenue for
subsidized employee parking could convert this revenue into a special tax unless the expenditure
is reasonably necessary to regulate and control traffic on public streets and the parking of
vehicles in parking meter zones. In this regard, there could be legitimate arguments on both sides
of this issue. The strengths and weaknesses of these arguments would depend on the particular
circumstances applicable to a specific subsidy program. Opponents could argue that subsidized
employee parking is an “unrelated revenue purpose” in that it provides financial benefits to local
employees and their employers, and that any effects on traffic and parking in parking meter
zones is slight or incidental. They also could argue that persons other than employees contribute
to parking supply issues in the parking meter zones, such that it is unreasonable to provide
subsidized parking solely to employees. Proponents could assert that subsidized employee
parking would control the parking of vehicles in the parking meter zones, increase the parking
supply during peak hours of employment, and manage the existing parking inventory. Without
knowing the full details of a proposed program for subsidized employee parking, it is difficult to
gauge whether this type of subsidy would convert the parking meter revenue into a special tax.

III. PARKING MANAGEMENT-RELATED REVENUE MAY BE USED FOR
LANDSCAPING, MAINTENANCE, AND TRASH REMOVAL EXPENSES AT A
PUBLIC PARKING LOT UNDER THE UNIQUE CIRCUMSTANCES WHERE
THE OLD TOWN BOARD MUST PERFORM THESE SERVICES UNDER THE
TERMS OF A LICENSE AGREEMENT FOR THE USE OF THE PARKING LOT

A, Compliance with City’s Regulations

The Old Town Board is negotiating a license agreement with the City to use City-owned
property for the operation of a public parking facility. The CPD intends to use the property to
increase its parking supply in the CPD and generate parking management-related revenue.
Initially, the costs of the license will be paid for by the Old Town Board with funds other than
parking meter revenue or parking management-related revenue. However, after generating
revenue from the operation of this lot, the Old Town Board will use such revenue to offset its
expenses associated with the license, including the costs of meeting its obligations for
landscaping, maintenance, and trash removal. Under the terms of the proposed license
agreement, the Old Town Board is required to maintain the property in good order and in a safe,
healthy and sanitary condition at all times. Under this unique arrangement, the expenses for
landscaping, maintenance, and trash removal are akin to common area maintenance expenses (a
component of rent) charged by a landlord to a tenant under certain types of leases. The issue is
whether the Old Town Board may use parking management-related revenue generated at this
facility for landscaping, maintenance, and trash removal obligations at this facility.

Municipal Code sections 82.08 and 82.09 set forth the limitations on the use of parking
meter revenue as opposed to parking management-related revenue, and require parking meter
funds to be expended in a manner that affects the parking of vehicles in the parking meter zones.
Because the funds at issue are not parking meter funds, these Municipal Code sections are likely
inapplicable. However, to the extent these Municipal Code sections apply to parking
management-related revenue, it is reasonable to interpret them to require such revenue to be
expended in a manner that affects the parking of vehicles within the CPD. The contemplated
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expenditure towards landscaping, maintenance and trash removal enables the Old Town Board to
meet its obligations under the license and use the property as a parking facility to increase the
CPD’s parking supply. So long as the facility will result in additional parking available to
visitors and residents within the CPD, maintenance of the facility is consistent with the
Municipal Code.

Section C.2.a of the Council Policy provides that parking meter revenue may be used to
increase parking supply, including any related acquisition of land, operation of public parking
facilities, and extraordinary maintenance and landscaping activities. The Old Town Board’s
acquisition of a possessory interest in the property to operate a public parking facility would
increase the parking supply, which is clearly in accordance with the Council Policy. However,
given that the expenditure would be directly toward landscaping, maintenance, and trash
removal, it must be analyzed further for conformance with the Council Policy. This Office has
previously advised that the use of parking meter revenue!” to pay for landscaping and
maintenance could be permissible if it is “beyond what is ordinary or usual” and “tied to the use
of parking or traffic control measures that address parking concerns within parking meter
zones.”'! 2010 City Att’y MOL 20 (2010-20; Sept. 30, 2010). Moreover, this Office has advised
that “it would likely be an appropriate use of parking meter revenue to maintain required
landscaping for public parking structures and parking lots that are proximately located to parking
meter zones such that they could increase the supply and address the demand for parking spaces
in these areas.” Id.

In this instance, the Old Town Board would be legally required to pay for landscaping,
maintenance, and trash removal under the contemplated license agreement with the City. The
Old Town Board must comply with this requirement to retain the right to use the property for its
public parking facility. Thus, the Old Town Board’s need to perform landscaping, maintenance,
and trash removal at the property is essential to its ability to provide a public parking facility at
that location and impact the parking of vehicles in the CPD. For these reasons, the contemplated
landscaping, maintenance, and trash removal activity is “extraordinary” within the meaning of
the Council Policy and is appropriate under the Council Policy.

B. Compliance with Special Tax Laws

Similar to the analysis described in Part I.B above, the CPD’s expenditure of parking
management-related revenue for landscaping, maintenance, and trash removal could potentially
convert the fees into a special tax unless the expenditures are reasonably necessary to regulate
and control traffic on public streets and the parking of vehicles in the CPD.!? The Old Town
Board’s use of the property under the proposed license agreement would assist with the

19 Despite our Office’s use of the term “parking meter revenue” in the prior memorandum, the term “parking
management-related revenue” is equally applicable for purposes of analysis under the Council Policy.

1 Similarly, the use of the term “parking meter zones” is synonymous with “CPD” for purposes of analysis under
the Council Policy.

12 This analysis assumes that fees charged for use of the parking facility would be regulatory fees that, similar to the
parking meter fees, regulate and control traffic on public streets and the parking of vehicles in the Old Town CPD.
In the likely alternative that these fees instead were classified as charges imposed for the use of government
property, the fees would meet the California Constitution article XIIIC, subdivision (e) exception to the definition of
a “tax” and not subject to any “reasonable cost” limitations. In such case, the Old Town Board could charge
whatever the market will bear for the use of the lot.
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regulation of traffic and parking by increasing the CPD’s parking supply and generating
additional parking revenue. The Old Town Board’s payment of landscaping, maintenance, and
trash removal costs is an essential component of the CPD’s continued use of the property.
Therefore, the Old Town Board’s payment of these costs is a legitimate expense and, as
mentioned above, is akin to the payment of a rental charge. Conceivably, the only way this
contemplated expenditure would pose an issue from the special tax perspective is if the Old
Town Board allowed excessive maintenance and landscaping activity, used for purely aesthetic
purposes unrelated to the regulation and control of traffic on public streets and the parking of
vehicles within the CPD.

CONCLUSION

Parking meter revenue may only be expended for parking and traffic-related purposes
that impact parking within or in close proximity to parking meter zones or within the CPD. State
law prohibits the expenditure of regulatory fees, such as parking meter funds, for purposes
unrelated to the specific regulatory activities for which they were assessed or for any unrelated
revenue purpose.

City staff must conduct a fact-specific analysis of any proposed traffic control or parking-
related project for the expenditure of parking meter revenue to ensure that the expenditure does
not contravene applicable laws. To ensure compliance with all applicable laws, the City may
wish to conduct an objective study establishing the direct relationship between the expenditure of
parking meter revenue for traffic control services and subsidized employee parking, on the one
hand, and the alleviation of parking issues in the parking meter zones, on the other hand.

The Old Town Board may spend parking management-related revenue to pay for
landscaping, maintenance, and trash removal expenses at a public parking facility if the facility is
used to increase the availability, supply, and effective use of parking for residents, visitors, and
employees within the CPD and the CPD is contractually obligated to perform those services in
order to use the property.

JAN 1. GOLDSMITH, CITY ATTORNEY

By /W%/

Michael T. Reid
Deputy City Attorney

MTR:nja

cc: Scott Chadwick, Chief Operating Officer
David Graham, Deputy Chief Operating Officer — Neighborhood Services
Andrea Tevlin, Independent Budget Analyst
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DATE: November 18,2014

TO: Honorable Mayor and City Council members

FROM: City Attorney

SUBJECT: Lawful Uses of the Public Right-of-Way

INTRODUCTION

The City of San Diego maintains over 2,800 miles of streets and alleys. Communities
across the City have expressed interest in sustainable urban development and pedestrian and
bike-friendly transit. As this interest is channeled into planning innovative uses of public space,
including streets, alleys and sidewalks, it is important to consider the limits of legal uses of the
public right-of-way. A public right-of-way is a form of easement that grants use rights in a
particular parcel of land to nonowners of the land, and these use rights are vested equally in
every member of the public. See Bello v. ABA Energy Corp., 121 Cal. App. 4th 301, 308 (2004).
This memorandum will address the current state of the law in California regarding uses of the
public right-of-way.

QUESTION PRESENTED

What is the standard for determining whether a proposed use of the public right-of-way is
lawful?

SHORT ANSWER

Although there is no clear statutory scheme that governs lawful uses of the public right-
of-way, courts have moved over time towards a flexible approach to allow for developments in
technology and transportation. While there is some conflict in the law, the three-part Bello test
described in this memorandum is a conservative standard that the City should consider when




Hon. Mayor and City Council -2- November 18, 2014

conducting case-by-case analysis of proposed uses of the public right-of-way, in order to
minimize liability to the City for future projects.

ANALYSIS
L EVOLUTION OF THE USE OF THE PUBLIC RIGHT-OF-WAY.

The public right-of-way was once considered merely that: “a public right to construct,
maintain, and use a road over private land.” Bello, 121 Cal. App. 4th at 308. As technology has
advanced and with the growth of urban centers, this public right transformed from allowing
public roads to including “every reasonable means of transportation for persons, and
commodities, and of transmission of intelligence,” such as railroads, subways, water and gas
lines, electrical and telecommunication wires, and sewage pipes. In re Anderson, 130 Cal. App.
395, 398 (1933). :

Since the late 1800s, there have been two lines of authority in California governing
appropriate uses of the public right-of-way. The first, established in Montgomery v. Railway Co.
104 Cal. 186 (1894) and confirmed in Colegrove Water Co. v. City of Hollywood, 151 Cal. 425
(1907), sought to expand the traditional view of the public right-of-way to encompass modern
advances in technology and to address the needs of growing cities. In Montgomery, the
California Supreme Court ruled that a railway line connecting two cities was a lawful use of the
right-of-way. Montgomery,104 Cal, at 191-92. The railway line had been constructed without the
consent of the landowner whose property abutted the street. The court, looking to “a broader and
more comprehensive view of the rights of the public in and to the streets and highways of city
and country,” concluded that such streets and highways should be “subject to all the varied wants
of the public and essential to its health, enjoyment, and progress.” /d. at 192,

This expansive view of the right-of-way was reiterated in Colegrove. A property owner
wanted to install a water pipe underneath a portion of street that had been dedicated to public
use. Colegrove, 151 Cal. at 426-27. The court determined that, so long as the public’s use of the
roadway was not interrupted, the landowner retained his rights to the soil. /d. at 430. The court’s
examination of the nature of the public right-of-way was aligned very closely with the
comprehensive view taken in Montgomery:

In cities, it is customary to devote not only the surface of the street
and the space above the street to public use, but the municipality
may, and frequently does, occupy the soil beneath the surface for
the accommodation of sewers, gas and water pipes, electric wires,
and conduits for railroads. Where the city undertakes to occupy the
space above or below the surface of the street for any purpose
within the scope of the public uses to which highways may be put,
the use by the owner of the fee must yield to the public use.

Id. at 429-30. Thus, even though the court conceded that a property owner retained the use of his
property when it did not interfere with the public’s use of the right-of-way, the court made clear
that any such public use would take priority over the individual property owner’s use.
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Later, the Supreme Court adopted a viewpoint narrower than the expansive approach of
-Montgomery and Colegrove. In Gurnsey v. Northern California Power Co., 160 Cal. 699 (1911),
a power company placed electrical lines and poles along a public highway after it was granted a
franchise “for the purpose of conducting and transmitting electric current for power, light and
other necessary and useful purposes, over and along the county roads, bridges and highways of
said Tehama county, and along the streets, alleys and avenues of the various unincorporated
towns and villages in said county.” Gurnsey, 160 Cal. at 702. The owner of the underlying land
in an area over which the electrical lines ran sought to have them removed. The court noted that
“the original occupation of the highway was not for lighting nor for furnishing power to the
pumping plant, which are the only grounds tipon which it can justify its occupation of the
highway.” Id. at 708. Evidence showed that, instead of purposes that would have aided the
public’s use of the right-of-way (such as lighting or watering of the roads), the electrical lines
were originally “built purely for commercial purposes” to provide the sale of light and power to a
nearby ranch. /d. The court did not order the removal of the electrical poles, but it did order the
power company to pay compensation to the plaintiff, 7d. at 709-11,

Unlike Montgomery and Colegrove, which sought to expand the boundaries of lawful
uses of the public right-of-way, the court in Gurnsey focused on ensuring that any uses of the
public right-of-way were consistent with the intended purpose that right-of-way was meant to
serve. As the court said: “a purpose not incidental to the use of such highway, is inconsistent
with the dedication of the highway to the use of the public.” Gurnsey, 160 Cal. at 709. The
Gurnsey line of reasoning sought to defend the public’s right by closely examining the purpose
of any proposed usc of the right-of-way. '

I1. THE BELLO TEST.

In 2004, the appellate court in Bello addressed the trend towards accommodating the
necessities of modern urban infrastructure and the need to ensure that right of the public to make
use of the right-of-way was preserved. Bello, 121 Cal. App. 4th at 315-16. The Bello court
created a “synthesis” between these two purposes and crafted a three-part test to determine
whether a proposed use of the public right-of~way was lawful. 7d. Under this test, a “proposed
use of a public right of way should: (1) serve as a means, or be incident to a means, for the
transport or transmission of people, commodities, waste products or information, or serve public
safety; (2) serve either the public interest or a private interest of the underlying landowner that
does not interfere with the public’s use rights; and (3) not unduly endanger or interfere with use
of the abutting property.” Id. (citations omitted). In order to meet the test, a proposed use would
have to satisfy all three requirements.

In Bello, a natural gas production company installed a four-inch metal pipeline for
transporting gas along the shoulder of a local road. Id. at 306. Though the gas company had
applied for a right-of-way encroachment permit that was approved by the county, the company
did not seek or receive consent from a nearby landowner who owned the land over which the |
pipe was laid. /d. This landowner filed a complaint, secking damages for trespass and an i
injunction to have the pipeline removed. /d. The court upheld the county’s encroachment permit !
for the pipeline by applying the three-part test, and concluding that the pipeline was: (1) a safe
and efficient method for transporting goods, (2) served the public interest by providing access to
and encouraging the domestic production of natural gas, and (3) there was no evidence that the
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pipeline, which was buried underground, interfered with or caused any damage to the
landowners’ property. Id. at 316-17.

The first prong of the Bello test encompasses both modern and future uses of the public
right of way. /d. at 313. This follows the line of thought established in Montgomery and
Colegrove, and follows the general trend in cases that have held that legitimate uses of the right-
of-way may not always be known or anticipated. See, e.g., Smith v. County of San Diego, 252
Cal. App. 2d 438, 444 (1967) (“[a]ny use which was rendered necessary for the public by future
development or discovery would also have been contemplated”); Norris v. State of California ex
rel. Dept. of Public Works, 261 Cal. App. 2d 41, 47 (1968) (determining that use of the public
right-of-way “should be presumed to be not merely for such purposes and uses as were known
and customary, at that time, but also for all public purposes, present or prospective, whether then
known or not, consistent with the character of such highways . . .””). In fact, a flexible view
allowing for technological development in uses of the right-of-way has been the “approach that
has been adopted invariably by California courts in right-of-way decisions since [1911].”
Bello,121 Cal. App. 4th at 313.

This does not mean, however, that any use of the public right-of-way is acceptable. The
first prong of the Bello test makes clear that such uses must “serve as a means, or be incident to a
means, for the transport or transmission of people, commodities, waste products or information,
or serve public safety.” /d. at 315-16. This calls back to the Gurnsey line of thought that sought
to examine the underlying purpose of any proposed use of the right-of-way, to ensure that such a
purpose was legitimate and did not unduly interfere with the intended uses of the right-of-way.
Although the Bello test does not define what will qualify as a means or something incident to a
means of transportation, there are enough examples provided by the court to extrapolate at least a
rough range of options. Clearly, vehicular travel (such as cars, trains, trolleys and the like) is an
approved use of the public right-of-way. Likewise, use of the public right-of-way for utilities,
sewage, telecommunication conduits and similar means of moving goods or commodities may be
acceptable, as long as all three elements of the test are met. In many situations, proposed uses of
the public right-of-way will require analysis on a case-by-case basis.

The second and third prongs of the Bello test are concerned with protecting the interests
of the public and the owner of property abutting on a proposed use of the public right-of-way.
The second prong requires that any proposed use of the public right-of-way must be in the public
interest or a private interest that does not interfere with the public’s ability to make use of the
right-of-way. /d. at 316. To ensure that such interference does not occur, any private
encroachment into the public right-of-way must be authorized by a permit issued by an
appropriate public agency. See People v. Henderson, 85 Cal.App.2d 653, 656-58 (1948)
(explaining that an unpermitted private shed constructed within the public right-of-way was
unlawful because it interfered with the public’s right to make use of the whole of the right-of-
way). Conversely, the third prong protects a private owner from a proposed use of the public
right-of-way that may “unduly endanger or interfere with use of the abutting property.”
Bello,121 Cal. App. 4th at 316. For example, in Norris v. State ex rel, Dept. of Public Works, 261
Cal.App.2d 41 (1968), the court determined that constructing a vista point and roadside rest area
on land dedicated for use as a public highway was acceptable, but that same area could not be
converted into a public campground or beach.
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Bello may open the door to some uses of the right-of-way that are not readily apparent.
For example, Bello relies in part on In re Anderson, in which the Court of Appeal ruled that a
public market that was set up in the public right-of-way for five hours three mornings each week
was a lawful use of the right-of-way. In re Anderson, 130 Cal. App. at 396. While a market with
vendor stalls placed within the right-of-way would seem to violate the first prong of the Bello
test by preventing the public from using the street for transportation, the Anderson court
specifically notes that “no attempt has been made to close this highway to travel, a space
considerably less than one-half the width of the roadway being set apart for the public stalls,
permitting the movement of vehicles at all times in both directions over the balance of the
thoroughfare.” /d. at 397-98. Furthermore, nearby businesses had not complained that the public
market was a “nuisance to [surrounding businesses] or detrimental or offensive to the conduct of
[their] business.” /d. at 397. Therefore, the public market provided for the conveyance of goods
without unduly restricting the ability of the public to make use of the right-of-way for vehicular
and pedestrian transportation. The Bello court cites In re Anderson as an example of an
expansive interpretation of the right-of-way that simultaneously serves a transportation-related
purpose in order to meet the requirements of the Bello test.

The Bello court, however, rejected some of the rationale used in the In re Anderson
decision. For example, the court in Jn re Anderson gave great weight to the fact that that public
market had been operating for over twenty years and had achieved the status of “a long -
continued custom.” /d. at 399. The Bello test makes no mention of duration or historical custom
as factors in testing the lawfulness of a proposed use of the public right-of-way. Similarly, the
Bello court distinguished the Gurnsey standard, saying that the “rule of law announced by
Gurnsey is applicable only to rights-of-way that have yet to be subjected to the ‘other and further
uses’ that are incident to modern development.” Bello, 121 Cal. App. 4th at 308. By choosing
which parts of previous decisions to incorporate into the Bello test, the court indicated that it was
not merely bowing to previous decisions. Instead, the Bello court adopted its own interpretation
for governing lawful uses of the public right-of-way.

Because Bello is an appellate court decision from the First District Court of Appeal, it
does not take precedence over century-old California Supreme Court decisions like Gurnsey,
Montgomery, and Colegrove. If presented with the same issue, it is possible that the appellate
court in San Diego could reach a different conclusion than in Bello. However, the clarity of the
Bello test and its synthesis of the archaic strains of Californian public right-of-way jurisprudence
into a simple three prong test make it likely that a court will give it serious consideration. For
that reason, a conservative approach in analyzing uses of the public right-of-way would follow
the standards laid out in the Bello test. This would minimize liability to the City in the event that
such a standard is formally adopted by the Fourth District Court of Appeal in San Diego.

CONCLUSION

The Bello test is currently the clearest standard in California for analyzing the lawfulness
of a proposed use of the public right-of-way. Any proposed use must meet all three requirements:
(1) the use must serve as a means, or be incident to a means, for the transport or transmission of
people, commodities, waste products or information, or serve public safety; (2) the use must
serve either the public interest or a private interest of the underlying landowner that does not
interfere with the public’s use rights; and (3) the use may not unduly endanger or interfere with
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use of the abutting property. This Office is prepared to offer analysis and advice on any specific
projects or proposed uses on a case-by-case basis.

JAN L. GOLDSMITH, CITY ATTORNEY

Ryan P. Gerrity .
Deputy City Attorney

RPG:jls
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DATE: May 11, 2017
TO: | Honorable Mayor and Councilmembers
FROM: City Attorney

SUBJECT: = Use of Parking Meter Revenue Generated Within Community Parking Districts

This Office has been asked whether parking meter revenue generated within a Community
Parking District (CPD) may be used to fund various improvements or projects. Expenditures of
parking meter revenue must comply with the San Diego Municipal Code (Municipal Code or
SDMC), Council Policy 100-18, and State and Federal laws, City Att’y MOL No. 2014-6 (July
10, 2014); City Att’y MS 2012-20 (May 22, 2012); City Att’y MS 2012-18 (Apr. 27, 2012);
2010 City Att’y MOL 20 (2010-20; Sept. 30, 2010). This memorandum briefly summarizes prior
memoranda and the above-referenced opinions.

California law requires that, before the City installs parking meters and sets rates for parking
meters, the City must establish a parking meter zone by enacting an ordinance. Cal. Veh. Code

§ 22508. Accordingly, the San Diego City Council enacted an ordinance establishing the City’s
parking meter zones' and the parameters on the use of parking meter revenue. SDMC §§ 82.08,
82.09(b). 2 In order for parking meter fees to be properly enacted fees rather than a special tax,
those fees cannot exceed the reasonable cost of providing the service or regulatory activity for
which the fees are charged. Cal. Gov’t Code § 50076. Further, the fees cannot-be levied for
general revenue purposes. /d. The California Court of Appeal has specifically upheld the City’s
use of parking meter revenue for traffic-related purposes, which may affect or be affected by the
parking of vehicles in the parking meter zones thus created, stating that the City’s Parking Meter
Ordinance under Municipal Code sections 82.08 and 82.09 “permits the use of the money thus
received for general traffic regulation and control in the areas [geographic boundaries] in .

! There are currently five CPDs in San Diego. Three of the City’s CPDs, including Downtown, Uptown and Mid-.
City, have parking meter zones and generate parking meter revenue. The other CPDs, including Old Town and
Pacific Beach, do not have parking meter zones.

2 The City Council also adopted Council Policy 100-18, as amended on July 16, 2015, which provides guidance on
the use of allocated parking meter revenue within CPDs,
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question, all of which is a part of the problem involved and designed to be benefited by the
ordinance.” Dedryan v. City of San Diego, 75 Cal. App. 2d 292, 296 (1946); see also SDMC -

§ 82.09. To expand the use beyond that which has been blessed by the court, the City would need
to conduct a fact-specific analysis to determine whether the proposed use of parking meter
revenue is sufficiently related to traffic regulation and control. In the event of a legal challenge,
the City bears the burden of demonstrating that expenditures of parking meter revenue are
appropriate.-Beaumont Investors v. Beaumont-Cherry Valley Water Dist,, 165 Cal. App. 3d 227,
235 (1985); see also Collier v. City & Cnty. of San Francisco, 151 Cal. App. 4th 1326, 1339
(2007). The most prudent approach, then, is to interpret the use of parking meter revenue in a
judiciously conservative manner.

As explained in this Office’s earlier memoranda, additional considerations apply to any proposed
expenditure of parking meter revenue, including laws regarding gifts of public funds and equal
protection. San Diego Charter section 93 prohibits gifts of public funds. To create a legally

- defensible position, the City must show that the expenditure of parking meter revenue for a
traffic-related project serves a public purpose.®* Community Memorial Hospital v. County of
Ventura, 50 Cal. App. 4th 199, 207 (1996). Expenditures of parking meter revenue must also
comply with principles of equal protection, which requires that parties are treated equally under
the law if those parties are alike in all relevant aspects. U.S. Const. amend. XIV, § 1; Cal. Const.
art. I, § 7. Reviewing courts will examine the expenditure based on a rational basis review as
long as the expenditure does not distinguish between individuals within suspect classifications or
affect fundamental rights or distinguish between individuals based on gender. A classification
will be upheld “if there is any reasonably conceivable state of facts that could provide a rational
basis for cla551ﬁcat1on » F.C.C. v. Beach Communications, Inc., 508 U.S. 307, 313 (1993).

The foregoing legal concepts are d1scussed at length in the attached legai memoranda Upon
request, this Office will continue to work with City staff to evaluate whether specific proposals '
for the expenditure of parking meter funds are legally permissible.

MARA W. ELLIOTT, CITY ATTORNEY.

By /s/_Katherine Anne Malcolm
~ Katherine Anne Malcolm
Deputy City Attorney

KAM:als
MS-2017-12
Doc. No.: 1502896
Attachments: City Att’ y MOL No. 2014-6 (July 10, 2014)
City Att’y MS 2012-20 (May 22, 2012)
City Att’y MS-12-18 (Apr. 27,2012)
2010 City Att’y MOL 20 (2010-20; Sept. 30, 2010)

3 City staff includes facts supporting the achievement of one or more pubho purpose in any staff report reIated toa
specific proposal to expend parking meter revenue for traffic. control.
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DATE: Tuly 10,2014
TO: Honorable Mayor and City Councilmembers
FROM: City Attorney
SUBJECT: Use of Parking Meter Funds and Parking Management-Related Revenue for

Traffic Control for Special Events, Employee Parking Programs, and
Landscaping and Maintenance

INTRODUCTION

On July 15, 2014, the San Diego City Council (Council) will consider the approval of the
‘Fiscal Year 2015 Annual Plans (Plans) and acoompanymg bud gets (Budgets) governing each
Commmuty Parking District (CPD) in San D1e go.!

On June 11, 2014, the Committee on Smart Growth and Land Use (Committee)
considered the Plans and Budgets and requested that this Office review the appropriateness of
certain proposed expenditures of parking meter revenue and parking management-related
revenue (collectively, CPD Revenue) contained in the Plans and Budgets. In particular, the
Committee asked this Office to analyze contemplated CPD Revenue expenditures for three
categories of uses: (1) traffic control for special events; (2) employee parking programs; and -
(3) landscaping, maintenance, and trash removal at a public parking lot licensed to a CPD. This
memorandum addresses the permissibility of these contemplated expenditures of CPD Revenue.?

! Throughout this memorandum, the term “City” refers to the City of San Diego, a municipal cotporation, and the
term “San Diego” refers to the tetritory within the City of San Diego’s geographical boundaries,

2 This memorandum is intended only as a guideline in setting the parameters on the appropriate use of CPD Revenue
for the contemplated expenditures, Theré may be legal and policy issues in addition to those examined in this
memorandum that require consideration before the City implements any specific project that utilizes CPD Revenue.
The analysis of any expenditure for a particular project is highly fact-specific, requiring a detailed understanding of
numerous factors, These factors include, among other things, the location of the project, the location of the nearest
parking meter zone(s) to the project location, the purpose and context in which the project is being undertaken, and a
clear understanding of the project’s relation to addressing parking-related issues.
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QUESTIONS PRESENTED

L May the City allow the expenditure of parking meter revenue on traffic control for
special events?

. May the City allow the expenditure of parking meter revenue to subsidize parking
for employees of private businesses?

3. May the City allow the expenditure of parking management-related revenue for
landscaping, maintenance, and trash removal expenses at a public parking lot licensed to the Old
Town CPD Advisory (Old Town Board) under a license agreement that requires the Old Town
Board to perform such services in order to use the parking lot? ‘

SHORT ANSWERS

| Parking meter revenue may be spent on traffic control for special events tothe
extent traffic controllers are directing vehicles to parking located within or in close proximity to
parking meter zones and they reasonably affect the parking of vehicles in parking meter zones.

2 Parking meter revenue may be spent to subsidize parking for private employees so
long as the employees’ location of parking is within or in close proximity to parking meter
zones, the subsidy affects parking within or in close proximity to parking meter zones, and the
amount of the subsidy is not excessive.

3. Parking management-related revenue may be used for landscaping, maintenance,
and trash removal expenses at a public parking facility licensed to the Old Town Board under a
license agreement that requires the Old Town Board to be responsible for such costs so long as
the facility increases the availability, supply, and effective use of parkmg for residents, visitors,
and employees within the Old Town CPD,

BACKGROUND

There is a distinction between parking meter revenue and parking mana,gement—rel ated
revenue as well as the appropriate use of the respective funds. Parking meter revenue is
addressed in the San Diego Municipal Code (Municipal Code or SDMC) and refers to “parking
meter funds generated from the purchase of parking meter time” and “[m]Joney deposited in the
parking meters and any parking meter funds generated through other methods of payment . .
SDMC §§ 82.08, 82.09, Parking management-related revenue is addressed in Council Pohcy
100-18 (Couﬁcil Policy) and includes “City revenues which may be allocated to a Community
Parking District in addition to parking meter revenue . . . includ[ing] . . . [f]ees paid by users to
park in a facility operated by the Community Parking District . . . .” Council Policy § B.4. The
analysis of proposed expenditures of these two types of revenue is generally similar, but differs
in one key respect: parking meter revenue must be expended in a manner that affects the parking
of vehicles in parking meter zones, whereas parking management-related revenue must affect
parking within the CPD.

In order to install parking meters and set rates for parking meters, State of California
(State) law requires the City to establish a parking meter zone through the enactment of an
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ordinance. Cal, Veh, Code § 22508, In compliance with State law, parking meter zones have
been established over the years throughout the City wherever there are parking meters installed.
Typically, a parking meter zone consists of an approximately one block section of the street or a
portion of the street on which the parking meter or set of parking meters are located, The Council
has enacted an ordinance establishing these parking meter zones and the associated parking
meter rates. SDMC §§ 86.0123, 86,0125,

There are currently six CPDs in San Diego.® As set forth in the Council Policy, the
purpose of these CPDs is “to provide a mechanism whereby communities unable to meet existing
parking demands may devise and implement parking .management solutions to meet their
specific needs and resolve undesirable parking impacts.” Council Policy at 1. Three-of the City’s
CPDs, including Downtown, Uptown and Mid~City, have parking meter zones and generate
parking meter revenue. The other three CPDs, including La Jolla, Old Town and Pacific Beach,
do not have parking meter zones, and thus can only generate revenue from parkmg in the form of
parking management-related revenue.

In accordance with the Council Policy, each CPD is managed by a CPD Advisory Board
(Advisory Board). The Council Policy states that “[a] percentage of the total parking meter
revenues . . . generated within each [CPD] shall be allocated to that [CPD] on an annual basis.

* The per centage shall be forty-five (45%) each fiscal year,” Council Policy § B.2. The City
receives the remaining fifty-five (55) percent of parking meter revenue.

In accordance with the Council Policy, each Advisory Board must annually develop,
through community input, and recommend to the Council, a plan identifying proposed
improvements and activities and a budget for the next year, The Council must approve the plan
and budget, either by authorizing the City Manager to execute a written Agreement® between the
City and each Advisory Board, or through the annual citywide budgetary approval process,

All Agreements from F1sca.1 Year 2014 provide that the City shall reimburse the Advisory
Boards for their expenditures related to their CPD Program, The Agreements do not provide a
blanket authorization for any activity that might fall within an item of a plan or budget. The
Agreements also provide that the City will not reimburse the Advisory Board for any expenditure .
that is ineligible under the Municipal Code and Council Policy. The same provisions are. .
contained in the proposed Agreements for Fiscal Year 2015, with the exception of the
Agreement with the Old Town Board. The Old Town Agreement allows the Old Town Boazd to
retain the revenue generated by operating the public parking facility up to the amount estimated
by the City to cover their costs of licensing the property. As such, the Agreements have
safeguards protecting the City from expending parking meter revenue on ineligible expenses,
even if such expenses are incurred by the Advisory Boards.

3 The six Districts are as follows: (1) Downtown; (2) Uptown; (3) Mid-City; (4) La Jolla; (5) Old Town; and

(6) Pacific Beach. The first three were established in 1997, and the latter three were established in 2005,

4 Throughout this memorandum, the term “Agreement refers to both memoranda of understanding (MOU or
MOUSs) and agreements entered into between the City and an Advisory Board, In Fiscal Year 2014, the City entered
into Operating Agreements with the El Cajon Boulevard Business Improvement Association and University Heights
Community Development Corporation for the Mid-City CPD Program, the Uptown Partuership for the Uptown
CPD Program, and an MOU with Civic San Disgo for the Downtown CPD Program. In Fiscal Year 2015, the
Council will consider the adoption of Agreements with these entities, and for the first time, consider an Agreement
with the OId Town Chamber of Commerce for the Old Town CPD Program.
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This Office has advised that, in order for expenditures of parking meter revenue® to be
appropriate, they must comply with the Municipal Code, Council Policy, and State and Federal
laws, including laws regarding special taxes, gifts of public funds, and equal protection. 2010
City Att’y MOL 20 (2010-20; Sept. 30, 2010); City Att'y MS 2012-18 (Apr. 27, 2012); City
Att'y MS 2012-20 (May 22, 2012), The Discussion portion of this memorandum evaluates the
compliance of three categories of expenditures with these legal principles. In the event of any
legal challenge, the City bears the burden of demonstrating that expenditures of CPD Revenue
are appropriate, Beaumont Investors v. Beaumont-Cherry Valley Water Dist,, 165 Cal. App. 3d
227, 235 (1983); see also Collier v. City & Cnty. of S. F., 151 Cal. App. 4th 1326, 1339 (2007).
The most prudent approach, then, is to interpret the use of CPD Revenue in a judiciously
conservative manner. '

- DISCUSSION

+ s PARKING METER REVENUE MAY BE USED FOR TRAFFIC CONTROL FOR |
SPECIAL EVENTS ONLY TO.THE EXTENT IT REASONABLY AFFECTS THE
PARKING OF VEHICLES IN PARKING METER ZONES .

A. Compliance with City’s Regulations

Consistent with State law, Municipal Code sections 82,08 and 82.09(b) set forth
parameters on the use of parking meter revenue. Section 82.08 provides:

The parking meter funds generated from the purchase of parking
meter time .. . are levied and assessed as fees to provide for the
proper regulation, management, and control of traffic upon the
public streets, and to cover the cost of supervision, inspection,
installation, operation, maintenance, control and use of the parking
spaces and parking meters described herein, and also the cost of
supervising, managing, and regulating the parking of vehicles in
the parking meter zones created hereby.

Municipal Code section 82.09(b) provides: -

Money deposited in the parking meters and any parking meter
funds generated through other methods of payment may be
expended to meet the costs and expenditures involved in the
inspection, repair, regulation, installation, operation, control and
use of the parking spaces and parking meters described herein, and
the costs involved in the regulation, management, and ‘control of
the parking of vehicles and the control of traffic, which may affect
or be affected by the parking of vehicles in the parking meter zones
created hereby, including the purchase, replacement, installation,
repair, servicing and operation of mechanical or electrical traffic
signals for the direction of said traffic or said parking, and the cost
of painting streets, curbs and sidewalks with appropriate markings,

% For this putpose, the term “parking meter revenue” is synonymous with “parking menagement-related revenue,”
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lines and signs, and the purchase, construction, erection, repair and
replacement of street and curb signs for the direction of said traffic
or said parking, and for the cost of patrolling said parking meter
zones and enforcing therein &ll traffic laws and regulations
concerning the parking of vehicles and the mévement of traffic
which may affect or be affected by such parking of vehicles, or for
any of said purposes.

Additional guidance on permissible uses of CPD Revenue is set forth in section C.2 of
the Council Policy, which provides, in pertinent part:

Community Parking District revenues shall be primarily used to
address parking supply end mobility issues. Improvements and
activities that increase the availability, supply, and effective use of
parking for residents, visitors, and employees within the adopted
Community Parking Districts shall be the principal focus of
expenditure of the funds.

Traffic control for special events could regulate and control both traffic upon the public
streets and the parking of vehicles, Presumably, the CPDs would employ traffic controllers to
manage the CPD’s parking inventory, to assist in alleviating traffic, and to provide mobility
information to vehicles about the location, availability, and cost of parking, In this manner, the
traffic controllers would address parking mobility issues and would increase the effective use of
parking by assisting residents, visitors, and employees to locate available parking as promptly as
possible in areas impacted by the high volume of vehicular activity related to special events. On
the contrary, the CPDs might conternplate employing traffic controllers solely to divert traffic
and congestion caused by the special event, which would have little to no effect on parking in the
parking meter zones. Consistent with the Municipal Code and Council Policy, the City may
allow the expenditure of parking meter revenue on traffic control for special events to the extent
that traffic controllers are directing vehicles to parking located within, orin close proximity to,
parking meter zones and they reasonably affect the parking of vehicles in parking meter zones.°

B. + Compliance with Special Tax Laws

To qualify as a properly enacted fee rather than a special tax requiring a public vote,
parking meter revenue must comply with State law provisions prescribing that any regulatory fee
cannot exceed the reasonable cost of providing the service or regulatory activity for which the
fee is charged and that the fee cannot be levied for general revenue purposes. Cal. Govt, Code
§ 50076. This Office has advised that ““[i]f the City wants to fund . . . traffic-related projects
with fees generated by the City’s parking meters, such projects must be necessary for the control
of traffic which may affect or be affected by the parking of vehicles in a parking meter zone.””
2010 City Att"y MOL 20 (2010-20; Sept. 30, 2010) (quoting City Att’y MS (Apr. 29, 2009)).

$ The City should not allow the expenditure of parking meter revenue to the extent that the traffic controllers
perform functions varelated to traffic control, such.as promoting the special event. If the traffic controllers perform
multiple functions, some of which are unrelated to traffic conirol, then parking meter revenue should only be used to
pay for the pro rata share of traffic control services that is directly tied to patking in the parking mefer zones,
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Regulatory fees such as parking meter foes’ cannot be spent on unrelated revenue purposes.
Collier, 151 Cal, App. 4th at 1339, Given that the source of this revenue is derived from drivers
who park at a metered space, parking meter revenue must be expended to address legitimate
parking-related concerns at parking meters, Cal. Govt. Code § 50076. Otherwise, the concern is
that parking meter revenue is being collected and expended on unrelated purposes contrary to
State law, Jd.; see also Isaac v. City of L.A., 66 Cal. App. 4th 586, 596 (1998). Ordinances that
do not limit the way in which regulatory fees collected may be expended or which allow the
expenditure of such revenue beyond the reasonably necessary expense of the regulatory effort
have been deemed special taxes. See Bixel Assocs. v. City of L.A., 216 Cal. App. 3d 1208, 1219-
20 (1989). ; .

The California Court of Appeal has specifically upheéld the City’s use of parking meter
revenue for #raffic-related purposes, stating that the City’s Parking Meter Ordinance under
Municipal Code sections 82.08 and 82.09 “permits the use of the money thus received for
general traffic regulation and control in the areas in question, all of which is a part of the
problem involved and designed to be benefited by -the ordinance,” Dedryan v. City of San Diego,
75 Cal. App. 2d 292, 296 (1946) (emphasis added); see also SDMC § 82.09. It is beyond
question that one of the legitimate purposes of parking meters is “for the purpose of controlling
vehicular traffic . . . .” Siegel v. City of Oakland, 79 Cal. App. 3d 351, 357 (1978). '

Thus, to avoid a classification of parking meter revenue as special taxes, the revenue
must not be spent on unrelated revenue purposes beyond those reasonably necessary expenses of
the regulatory program (i.e., those necessary to regulate and control traffic on public streets and
the parking of vehicles in parking meter zones), In this situation, the pertinent issues are whether
an expenditure of parking meter revenue toward traffic control services for special events would
cause the parking meter fees collected to exceed the reasonable cost of providing the service or
regulatory activity for which the fee is charged, and whether this would cause parking meter fees
to be charged for general revenue purposes. See Cal. Govt,-Code § 50076, Although traffic
control services could affect traffic and the parking of vehicles in the parking meter zones, an
argument could be made that expending parking revenue to address the effects of special events
causes the funds to be used for unrelated revenue purposes. Opponents could argue that the
- revenue pays for an activity that should be addressed instead by the party responsible for the -
special event or utilizing City funds unrelated to parking meter revenue. On the contrary,
proponents could argue that the activity controls the parking of vehicles in the parking meter
zones, increases the parking supply during times of high demand, and manages the existing
parking inventory. The strength of these arguments is highly dependent on the particular
facts. Depending on the facts, there is some risk that the use of parking meter revenue for traffic
control services for special events could convert this revenue into a special tax.

7 A regulatory fee “is enacted for purposes broader than the privilege to use a service or to obtain a permit. Rather,
the regulatory program is for the protection of the health and safety of the public.” Cal, Ass'n..of Prof’l Scientists v.
Dep't of Fish & Game, 19 Cal, App. 4th 935, 950 (2000), The collection of parking meter revenue is considered a
regulatory fee because its stated purpose is to regulate and control traffic on public streéts and the paking of
vehieles in parking meter zones, SDMC §§ 82.08, 82.09. .
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f 81 Avoidance of a Gift of Public Funds

Expenditures of parking meter revenue must also comply with San Diego Charter
(Charter) section 93, which states, in relevant part, that “[t]he credit of the City shall not be given
or loaned to or in aid of any individual, association or corporation; except that suitable provision
may be made for the aid and support of the poor.” This Charter section prohibits gifts of public
funds in a manner similar to the California Constitution, which prohibits the California
Legislature from “the making of any gift, of any public money or thing of value to any
individual, municipal or other corporation whatever . , . .” Cal, Const. art. XVI, § 6. Cases
interpreting the prohibition against a gift of public funds in the California Constitution are
therefore instructive in interpreting Charter section 93,

An expenditure of public funds that benefits a private party constitutes an impermissible
gift if the public agency does not receive adequate consideration in exchange or if the
expenditure does not serve a public purpose, 2011 City Att’y Report-384 (11-17; Apr. 7, 2011)
(citing People v. City of Long Beach, 51 Cal. 2d 875, 881-83 (1959); Cal. Sch. Emps. Ass’n. v. -
Sunnyvale Elementary Sch. Dist., 36 Cal. App. 3d 46, 59 (1973); and Allen v. Hussey, 101 Cal,
App. 2d 457, 473-74 (1950)). The expenditure of funds for a public purpose is not.
constitutionally prohibited even if the expenditure incidentally benefits a private party. Orange
Cnty. Found for Pres. of Pub. Prop. v. Irvine Co., 139 Cal. App. 3d 195, 200-01 (1983).

Any expenditure of parking meter revenue for traffic control services for special events
could be viewed as a public subsidy to the private party responsible for the special event.
However, the resulting traffic control measures would serve the public purpose of alleviating
traffic, parking, and mobility issues caused in the parking meter zones during special events and
would positively affect parking. To create a legally defensible position for the City with respect
to any claim that this expenditure entails an impermissible gift of public funds, this Office has
recommended that City staff include the facts supporting the achievement of one or more public
purposes in any staff report related to a specific proposal to expend parking meter revenue for
traffic control for special events in accordance with the Plans and Budgets.®

D. Compliance with Principles of Equal Protection

Expenditures of parking meter revenue must also comply with principles of equal
protection. The Equal Protection Clause of the Federal and State constitutions requires that
governmental decision makers treat parties equally under the law if those parties are alike in all
relevant respects, U.S, Const. amend. X1V, § 1; Cal. Const. art. I, § 7; Las Lomas Land Co., LLC
v, City of L.A., 177 Cal. App. 4th 837, 857 (2009). So long as the expenditure of parking meter
revenue does not distinguish between individuals within suspect classifications or affect
fundarmental rights, or distinguish between individuals based on gender, reviewing courts will
examine the expenditure based on a deferential standard known as rational basis review.

Under rational basis review, the classification at issue must bear a rational relationship to
alegitimate State interest. People v. Hofsheier, 37 Cal. 4th 1185, 1200 (2006). The courts will
presume that a classification is valid. City of Cleburne v. Cleburne Living Center, 473 U.S, 432,

8 The analysis of the gift of public funds issue is virtually identical in the context of any proposed expenditure of
parking meter revenue to subsidize employee parking,
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432 (1985). However, a classification must be non-arbitrary and founded upon pertinent and real
differences, as distinguished from irrelevant and artificial ones, Walters v. City of St. Louis, Mo.,
347U.8, 231, 237 (1954). A classification must rest upon some ground of difference that has a
fair and substantial relation to the object of legislation. Old Dearborn Distrib. Co. v. Seagram-
Distillers Corp., 299 U.S. 183, 197 (193 6). If a classification has some reasonable basis, it is not
made impermissible simply because it is not made with mathematical precision or it results in
some mequahty Alviso v. Sonoma Cnty, Sheriff’s Dept., 186 Cal. App. 4th 198, 208 (2010), A.
reviewing court will uphold a classification “if there is any reasonably conceivable state of facts
that could provide a rational basis for the classification.” F.C.C. v, Beach Commc'ns, Inc,, 508

U.S. 307, 313 (1993).

The expenditure of parking meter revenue for traffic control for special events is
generally consistent with the objective criteria set forth in the Municipal Code and Council
Policy. Moreover, the expenditure does not involve suspect classifications, fundamental rights,
ot classifications based on gender, Unde1 rational basis review, the expendltu.re would not violate
general pr mclples of equal protectmn .

II. PARKING MZETER REVENUE MAY BE USED TO SUBSIDIZE EI\’{PLOYEE
PARKING WITHIN OR IN CLOSE PROXIMITY TO PARKING METER
ZONES, BUT ONLY TO THE EXTENT THE SUBSIDY IS NOT EXCESSIVE

A,  Compliance with City’s Regulations

As described in Part LA above, the Municipal Code allows the use of parking meter
revenue to provide for the proper management and control of traffic on public streets and parking
in parking meter zones, The expenditure of parking meter revenue to subsidize parking for
employees of private businesses within or in close proximity to parking meter zones is consistent
with the general objectives of the Municipal Code, This subsidy program could control parking
within or in close preximity to parking meter zones by incentivizing groups of private employees
(e.g., restaurant or office employees) who contribute to supply issues in the parking meter zones,
to park in specified locations, thereby i mcreas111g the parkmg supply in certain locatlons and
reducing traffic congestlon . -

The Council Policy provides that CPD Revenue may be used for “[m]anaging the
existing parking inventory, including such measures as, but not limited to . . . existing on-street
parking inventory . . . employee parking programs . . . and the mitigation of any adverse effects
resulting from the implementation of such program(s).” Thus, the expenditure of parking meter
revenue toward employee parking programs, which could include subsidized employee parking,
is consistent with the Council Policy. However, any parking subsidy provided to employees must
not be excessive and must be limited to a reasonable amount corresponding to the effect on
parking in the parking meter zones. Also, any parking subsidy should apply equally to affected
employees in the vicinity of the parking meter zones, without favoritism toward any businesses.

? For similar reasons, the expenditure of parking meter revenue to subsidize employee parking would not violate
general principles of equal protection.
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B. Compliance with Special Tax Laws

Similar to the discussion in Part LB above, the expenditure of parking meter revenue for
subsidized employee parking could convert this revenue into a special tax unless the expenditure
is reasonably necessary to regulate and control traffic on public streets and the parking of
vehicles in parking meter zones, In this regard, there could be legitimate arguments on both sides
of this issue. The strengths and weaknesses of these arguments would depend on the particular
circumstances applicable to a specific subsidy program. Opponents could argue that subsidized
employee parking is an “unrelated revenue purpose” in that it provides financial benefits to local
employees and their employers, and that any effects on traffic and parking in parking meter
zones is slight or incidental, They also could argue that persons other than employees contribute
to parking supply issues in the parking meter zones, such that it is unreasonable to provide
subsidized parking solely to employees. Proponents could assert that subsidized employee
parking would control the parking of vehicles in the parking meter zones, increase the parking
supply during peak hours of employment, and manage the existing parking inventory. Without
knowing the full details of a proposed program for subsidized employee parking; it is difficult to
gauge whether this type of subsidy would convert the parking meter revenue into a special tax.

III. PARKING MANAGEMENT-RELATED REVENUE MAY BE USED FOR
LANDSCAPING, MAINTENANCE, AND TRASH REMOVAL EXPENSES AT A
PUBLIC PARKING LOT UNDER THE UNIQUE CIRCUMSTANCES WHERE
THE OLD TOWN BOARD MUST PERFORM THESE SERVICES UNDER THE
TERMS OF A LICENSE AGREEMENT FOR THE USE OF THE PARKING LOT

A. Compliance with City’s Regulations

The Old Town Board is negotiating a license agreement with the City to use City-owned
property for the operation of a public parking facility. The CPD intends to use the property to
increase its parking supply in the CPD and generate parking management-related revenue.
Initially, the costs of the license will be paid for by the Old Town Board with funds other than
parking meter revenue or parking management-related revenue. However, after generating
revenue from the operation of this lot, the Otd-TownBoard will use such revenue to offset its
expenses associated with the license, including the costs of meeting its obligations for
landscaping; maintenance, and trash removal; Under the terms of the proposed license
agreement, the Old Town Board is required to maintain the property in good order and in a safe,
healthy and sanitary condition at all times. Under this unique arrangement, the expenses for
landscaping, maintenance, and trash removal are akin to common area maintenance expenses (a
component of rent) charged by a landlord to a tenant under certain types of leases. The issue is
whether the Old Town Board may use parking management-related revenue generated at this
facility for landscaping, maintenance, and trash removal obligations at this facility.

Municipal Code sections 82.08 and 82.09 set forth the limitations on the use of parking
meter revenue as opposed to parking management-related revenue, and require parking meter
funds to be expended in a manner that affects the patking of vehicles in the parking meter zones.
Because the funds at issue are not parking meter funds, these Municipal Code sections are likely
inapplicable. However, to the extent these Municipal Code sections apply to parking
management-telated revenue, it is reasonable to interpret them to require such revenue to be
expended in a manner that affects the parking of vehicles within the CPD. The contemplated
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expenditure towards landscaping, maintenance and trash removal enables the Old Town Board to
meet its obligations under the license and use the property as a parking facility to increase the
CPD’s parking supply. So long as the facility will result in additional parking available to
visitors and residents within the CPD, maintenance of the facility is consistent with the
Municipal Code. :

Section C.2.a of the Council Policy provides that parking meter revenue may be used to
increase parking supply, including any related acquisition of land, operation of public parking
facilities, and extraordinary maintenance and landscaping activities. The Old Town Board’s
acquisition of a possessory interest in the property to operate a public parking facility would
increase the parking supply, which is cleatly in accordance with the Council Policy. However,
given that the expenditure would be directly toward landscaping, maintenance, and trash
removal, it must be analyzed further for conformance with the Council Policy. This Office has
previously advised that the use of parking meter revenue!® to pay for landscaping and -
maintenance could be permissible ifit s “beyond what is ordinary or usuel” and “tied to the-use
of parking or traffic control measures that address parking concerns within parking meter E
zones.”!! 2010 City Att'y MOL 20 (2010-20; Sept. 30,2010), Moreover, this Office has advised
that “it would likely be an appropriate use of parking meter revenue to maintain required
landscaping for public parking structures and parking lots that are proximately located to parking
meter zones such that they could inerease the supply and address the demand for parking spaces
in these areas.” Id.

In this instance, the Old Town Board would be legally required to pay for landscaping,
maintenance, and trash removal under the contemplated license agreement with the City. The
Old Town Board must comply with this requirement to retain the right to use the property for its
public parking facility, Thus, the Old Town Board’s need to perform landscaping, maintenance,
and trash removal at the property is essential to its ability to provide a public parking facility at
that location and impact the parking of vehicles in the CPD. For these reasons, the contemplated
landscaping, maintenance, and trash removal activity is “extraordinary” within the meaning of
the Council Policy and is appropriate under the Council Policy.

B. Compliance with Special Tax Laws -~ -

Similar to the analysis described in Part I.B above, the CPD’s expenditure of parking
management-related revenue for landscaping, maintenance, and trash removal could potentially -
convert the fees into a special tax unless the expenditures are reasonably necessary to regulate
and control traffic on public streets and the parking of vehicles in the CPD.!? The Old Town

Board’s use of the property under the proposed license agreement would assist with the

19 Despite our Office’s use of the term “parling meter revenue” in the prior memorandum, the term “patkirig
management-related révenue” is equally applicable for purposes of analysis under the Council Policy.

1 Similarly, the use of the term “parking meter zones” is synonymous with “CPD” for purposes of analysis under
the Council Policy.

12 This analysis assumes that fees charged for use of the parking facility would be regulatory fees that, similar to the
patking meter fees, rogulate and control traffic on public streets and the parking of vehicles in the Old Town CPD,
In the likely altetnative that these fees instead were classified as charges imposed for the use of government
property, the fees would mest the California Constitution article XIIIC, subdivision (&) exception to the definition of
2 “tax” and not subject (o any “reasonable cost” limitations, In such case, the Old Town Board could charge
whatever the market will bear for the use of the lot, /
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regulation of traffic and parking by increasing the CPD’s parking supply and generating
additional parking revenue. The Old Town Board’s payment of landscaping, maintenance, and
trash removal costs is an essential component of the CPD’s continued use of the property.
Therefore, the Old Town Board’s payment of these costs is a legitimate expense and, as
mentioned above, is akin to the payment of a rental charge, Conceivably, the only way this
contemplated expenditure would pose an issue from the special tax perspective is if the Old
Town Board allowed excessive maintenance and landscaping activity, used for purely aesthetic
purposes unrelated to the regulation and control of traffic on public streets and the parking of
vehicles within the CPD.

CONCLUSION

Parking meter revenue may only be expended for parking and traffic-related purposes
that impact parking within or in close proximity to parking meter zones or within the CPD. State
law prohibits the expenditure of regulatory fees, such as parking meter funds, for purposes
unrelated to the specific regulatory activities for which they were assessed or for any unrelated .
TEVeNue purpose.

City staff must conduct a fact-specific analysis of any proposed traffic control or parking-
related project for the expenditure of parking meter revenue to ensure that the expenditure does
not contravene applicable laws. To ensure compliance with all applicable laws, the City may
wish to conduct an objective study establishing the direct relationship between the expenditure of
parking meter revenue for traffic contrel services and subsidized employee parking, on the one
hand, and the alleviation of parking issues in the parking meter zones, on the other hand.

_ The OId Town Board may spend parking management-related revenue to pay for
landscaping, maintenance, and trash removal expenses at a public parking facility if the facility is
used to increase the availability, supply, and effective use of parking for residents, visitors, and
employees within the CPD and the CPD is contractually obligated to perform those services in
ordet to use the property. '

JAN 1. GOLDSMITH, CITY ATTORNEY

By /s/ Michael T. Reid

Michael T. Reid
Deputy City Attorney

MTR:nja

oc: Scott Chadwick, Chief Operating Officer
David Graham, Deputy Chief Operating Officer — Neighborhood Services
Andrea Tevlin, Independent Budget Analyst
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(619) 236-6220

DATE:  May22,2012
TO: Beth Murray, Deputy Director, Economic Development Department’
FROM: City Attorney

SUBJECT:  Guidelines for the Use of Parking Meter Funds for Various Types of Signs
Associated with the Downtown Wayfinding Signage Update Project

INTRODUCTION

As part of the Downtown Wayfinding Signage Update Project (Project), the Centre City
Development Corporation (CCDC) is proposing to install various types of signs within the
Downtown Community Parking District for the purpose of identifying the general boundaries of
various neighborhoods within downtown San Diego and assisting drivers and pedestrians to find
public parking and reach public destinations of interest within or in close proximity to downtown
San Diego. ' o

This Office previously issued a Memorandum of Law dated September 30, 2010, entitled
“Guidelines for the Use of Parking Meter Funds for Parking and Traffic-Related Purposes™
(September MOL), See City Att’y MOL-No, 2010-20-(Sept. 30, 2010). The September MOL -
provided practical guidelines and considerations on the use of parking meter funds, including the
use of such funds for signage. However, it did not address any specific set of facts.

This Memorandum expands on the September MOL as it pertains to the use of parking meter
funds for signage by analyzing the facts provided by CCDC staff about the Project as set forth
herein. This Memorandum is based solely on the specific facts set out in this Memorandum.. As
with any legal analysis, any alteration of the facts presented to this Office could affect the
conclusions reached in this Memorandum.
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QUESTION PRESENTED

May parking meter funds be used to purchase and install vehicular directional signs, gateway
signs, kiosk signs, pedestrian directional signs, and sidewalk compasses within the Downtown
Community Parking District as part of the Project?

SHORT ANSWER

With the exception of sidewalk compasses, the answer is generally yes, so long as the various
signs for which parking meter revenue will be expended reasonably assist drivers to
destination(s) that are public points of interest, are located within the Downtown Community
Parking District and are situated within sufficient proximity to a parking meter zone to-affect the
flow of traffic therein, and the signs fully comply with the City’s Sign Ordinance.' On the other
hand, parking meter revenue may not generally be used to purchase and install sidewalk -
compasses which are embedded on the sidewalk surface because they would not reasonably
assist drivers with parking within parking meter zones,

' BACKGROUND

Almost the entire downtown San Diego area, located to the west of Interstate 5 and bounded by
Laurel Street to the north, comprises what is known as the Downtown Community Parking
District (Downtown CPD). The Downtown CPD includes the neighborhoods of Little Italy,
Cortez, Marina, Gaslamp Quarter, Horton, and Bast Village. It also includes San Diego Unified
Port District property. Attached to this Memorandum as Bxhibit 1 is a map illustrating the
boundaries of the Downtown CPD. CCDC is the Downtown CPD Advisory Board.? In its
capacity as such, CCDC is proposing the Project to install a comprehensive integrated system of
various types of signs within the downtown San Diego area. :

The Project contemplates that over 200 signs will be purchased and installed throughout the
Downtown CPD. These signs are of various types including gafeway signs, vehicular directional
signs, kiosk signs, pedestrian signs, and sidewalk compasses. Many of the different types of
signs will share a similar color scheme, font, and distinctive fin-type markings so that drivers and
pedestrians will readily identify the various types of signs as being inter-related and inter-
connected. As it relates to existing vehicular directional and kiosk signs, these signs will be
replaced with new signs of this type so that all of the signs will share the same color scheme and

! An analysis of whether the proposed signs comply with the City’s Sign Regulations found in Chapter 14, Article 2,
D1v1szon 12 of the San Diego Municipal Code is beyond the scope of this Memorandum

? As set forth in Council Policy 100-18, Community Parking Districts, and discussed in the September MOL, the
putpose of such a district is “to provide a mechanism whereby communities unable to meet existing patking
demands may devise and implement parking management sotutions fo meet their specific needs and resolve
undesirable parking impacts.” Pursuant to the adoption of Resolution No. R-289520 on Decembar 2, 1997, the San
Diego City Council designated CCDC as the Downtown CPD Advisory Board,’
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distinctive markings, Additional vehicular directional and kiosk signs will also be installed
throughout various locations in downtown San Diego. According to CCDC staff, the other types.
of signs do not currently exist within the Downtown CPD so no replacement will be necessary.

The overall purpose of the signs is to form a clear integrated system to assist drivers and
pedestrians in knowing where they are at any given location and in reaching available public
parking as well as major streets, highways, and public points of interest within downtown San
Diego. Attached as Exhibit 2 is an overview map of the downtown San Diego area along with a
series of four close-up detailed maps illustrating the proposed locations of all of the various types
of signs within the Downtown CPD. CCDC staff has represented that virtually all of the
maintenance of the newly mstalled signs associated with the Project will paid for with monies
other than parking meter funds.’

ANALYSIS

L PARKING METER FUNDS MAY GENERALLY BE USED TO PURCHASE
AND INSTALL VEHICULAR DIRECTIONAL SIGNS.

Vehicular directional signs are signs which are located in such a manner as to be readily visible
to drivers to assist them with the preferred or most direct route to reach various destinations.
These signs are typically located above or in proximity to traffic signals or on public light poles
and direct drivers to such destinations with the use of arrows pointing in the direction that drivers
need to turn in order to teach a particular destination. Attached as Exhibit 3 is an example of a
proposed vehicular directional sign. The Project proposes the purchase and installation of such
signs to direct drivers to public parking, major streets, highways, and public points of interest
within downtown San Diego.

Vehicular directional signs are subject to the Federal Highway Administration’s Manual on
Uniform Traffic Control Devices (MUTCD), which among other things sets the recommended
minimum national standards for the design and installation of traffic signs, These standards
include the shapes, colors and fonts used in signs. According to the Federal Highway
Administration website, “[njon-compliance of the MUTCD ultimately can result in loss of
federal-aid funds as-well as significant increase in tort lability.” See

hitp:/muted. thwa.dot.gov/kno-overview.htm (last visited May 1, 2012).

According to CCDC staff, the current vehicular directional signs in the Downtown CPD were
installed about 12 years ago and are not in compliance with the 2009 edition of the MUTCD,

3 This Memorandum does not address the legality of the use of parking meter funds for sign maintenance, Further,
this Memorandum does not discuss or opine on the scope of the Project as it relates {o, among other things, the
appropriate size of the signs or the number of signs of a particular type that may be funded, if at all, with parking
meter revenue, Even if this Office determines that parking meter funds may be legally used for a particular purpose,
the City has discretion to decide whether or not the sxpenditure of parking meter revenue for a particular purpose is
an approprlate use of such funds.
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which is the most recent edition (2009 MUTCD), Among other things, the current vehicular
directional signs do not have the recommended differential between text and the baokground
color as set forth by the 2009 MUTCD, All of these standards are intended to make traffic signs
visibly clear and consistent nationwide to promote traffic safety, The proposed vehicular
directional signs will fully comply with the 2009 MUTCD in all respects. '

San Diego Municipal Code section 82,09 states that parking meter revenue may be used for the
erection, repair, and replacement of street and curb signs for the direction of traffic and parking,
This Office has previously opined that the use of parking meter funds must serve a functional
purpose, not simply an aesthetic one. September MOL, pp. 7-8. Given that vehicular directional
signs are traffic signs subject to the MUTCD and that compliance with the MUTCD serves a
functional purpose, the use of parking meter revenue to purchase and mstall such 81gns would
generally be an appropriate use of such funds,

At the same titne, however, the use of parking meter revenue for such purposes is not without its
limits, In orderto use parking meter revente to pur chase and install vehicular directional signs,
such signs must be within a parking meter zone or in sufficient proximity to one that it impacts
parking ot traffic within a parking meter zone.* Furthermore, parking meter revenue available to
CCDC must be spent within the Downtown CPD as CCDC is the Downtown CPD Advisory
Board, See Council Policy 100-18, Community Parking Districts (Council Policy 100-18).

In addition, the replacement or installation of vehicular directional signs must primarily serve a
functional purpose rather than an aesthetic one. As set forth in the September MOL with the
example of street blade signs, this Office opined that “[t[he use of parking meter revenue to
replace otherwise legible and functional street blade signs would not likely be a justifiable use of
such funds because it does not address concerns related to the parking of vehicles within parking
meter zones.” See September MOL at 7. In other words, “enhancements of a purely aesthetic
nature . . . would serve little or no practical purpose as it relates to traffic control and/or the
parking of vehicles.” Id. at 8. Council Policy 100-18 furthet supports this position by stating in
relevant part that parking meter revenue may be used for “[pJroviding . .. vehicular convenience
.. . provided that the activity primarily relates to patking or the control and managstent of .
traffic (including vehicular, bicycle, or pedestrian traffic) which may affect or be affected by the
parking of vehicles within parking meter zones,” See Council Policy 100-18 C.2.h.

Therefore, it is appropriate to use parking meter revenue to fund the purchase and installation of
vehicular directional signs as part of the Project because these signs will be located within the
Downtown CPD. Furthermore, the primary purpose of this Project as it relates to vehicular
directional signs is a functional, not aesthetic one; that is, to assist in controlling traffic and

4 City staff hag defermined that certain areas around parking meter zones are in such relatively close proximity and
contiguity to a parking meter zone that they would fmpact traffic and parking within a parking meter zone. Such
areas of impact are known as parking meter impact zones. Given the number of parking meters which are spread out
throughout the Downtown CPD, City staff has designated the entire Downtown CPD as a parking meter impact
zone.
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parking within parking meter zones and to bring the City’s signage into compliance with the
2009 MUTCD. Additionally, the new vehicular directional signs will be purchased and installed
as part of a comprehensive integrated system of traffic management within the Downtown CPD,
As it pertains to identifying major points of interest, so long as the vehicular directional signs -
direct drivers to public points of interest, the expenditure of parking meter funds for such

pu1 poses should be appropnate Seé September MOL at 6.

II. PARKING METER FUNDS MAY BE USED TO PURCHASE AND INSTALL
CERTAIN TYPES OF GATEWAY SIGNS PROPOSED AS PART OF THE
PROJECT.

In addition to vehicular directional signs, the Project proposes the purchase and installation of a
number of gateway signs. Lighted, large pillar-shaped primary gateway signs with “Downtown”
vertically inscribed will be used to identify the overall downtown San Diego area. These signs
are in the nature of monuments. Attached as Exhibit 4 is an example of a proposed primary .
gateway sign. Smaller secondary gateway signs will be used to identify the various
neighborhood districts within downtown San Diego. Attached as Exhibit 5 is an example of a
proposed secondary gateway sign.

The purpose of the primary gateway signs is to inform first-time visitors and tourists to San'
Diego that they are entering or exiting downtown San Diego. For example one of these signs is
proposed to be located on Harbor Drive near the San Diego International Airport. The main
purpose of the secondary gateway signs is to inform drivers and pedestrians when they are
moving between neighborhood districts within downtown San Diego.

In general, the purchase and installation of gateway signs within the Downtown CPD?® is an
appropriate use of parking meter funds because the signs serve a functional purpose in assisting
drivers in identifying the district in which they are located. Without such signs, drivers
particularly those unfamiliar with downtown San Diego would not have information regarding
when they had reached downtown San Diego or which particular downtown neighborhood they
wetein, This confusion could result in such drivers unnecessarily circling various districts
before finding their ultimate destination, thereby adding to traffic congestion. By readily
identifying downtown San Diego and the various neighborhoods within downtown, gateway
signs assist with traffic control within parking meter zones in the Downtown CPD by allowing
drivers to more quickly locate where they are so that they can more.easily reach their final
destination.

According to CCDC staff, many of the secondary gateway signs identifying the various districts
will share similar font types, shapes, and colors. To the extent that any of the signs, such as the

* This Office is informed by CCDC staff that one or more of the primary gateway signs may need to be located on
California Department of Transportation (CalTrans) property with its consent. If any such signs are located on
CalTrans property outside the Downtown CPD, patking meter revernme may not be used to fund the purchase or
installation of any such sighage. See Council Policy 100-18 B.2 and C.2,
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Little Italy secondary gateway sign with its mosaic base and other features, do not share similar
characteristics involving color scheme, font, or sign shape with other secondary gateway signs
proposed in the Project, it could be argued that such differences serve a primarily aesthetic
function and do not further the control of parking and traffic within parking meter zones or the
purpose of the Project, which is to provide a clear integrated system of traffic management ,
within the Downtown CPD. While reasonable aesthetic design components may be incorporated
into signage, caution is advised agamst having such aesthetics dominate the functional
components of the signage or deviate significantly from other similar type of signage in the
Project.

I, PARKING METER FUNDS MAY BE USED TO PURCHASE AND INSTALL
THE KIOSK SIGNS PROPOSED AS PART oF THE PROJECT. -

Kiosk signs are signs intended for pedestrians, Whlch contam maps of the downtown San Diego
area identifying streets and major public points of interest. A kiosk sign typically consists of two
vertical posts supporting a central panel, which contains a map, Attached as Exhibit 6 is an
example of a proposed kiosk sign. CCDC staff has 1eprasented that no individual private
businesses will be identified in any of the kiosk signs; only public points-of-interest will be
identified. The Project contemplates that the handful of existing kiosk signs in the Gaslamp
Quarter will be replaced with new kiosk signs. According to CCDC staff, the existing kiosk
signs are routinely vandalized. The new kiosk signs apparently are niore durable as they will not
involve the use of glass or plastic. Furthermore, these new kiosk signs will share the same color
scheme and distinctive fin-type markings as many of the other signage types.

As opposed to vehicular directional signs and gateway signs, kiosk signs are intended solely for
pedestrian use. San Diego Municipal Code section 82.09 makes no explicit reference to the use
of parking meter funds for pedestrian purposes. However, Council Policy 100-18 provides that
parking meter funds may be used for “[p]roviding for pedestrian comfort and convenience . . ,
provided that the activity primarily relatesto parking orthe control and management of traffic
(including vehicular, bicycle, or pedestrian traffic) which may affect or be affected by the
parking of vehicles within parking meter zones.” See Council Policy 100-18 C.2.h,

In order for such signs to reasonably affect the parking of vehicles within parking meter zones,
drivers on the street must be reasonably aware of the existence of the kiosk signs. Although
intended for pedestrians, kiosk signs can also be seen from afar by drivers passing by. Provided
that the kiosk signs are placed in locations such that drivers will be aware of their existence, such
signs-could further the control of parking and traffic management by assisting drivers who park
in proximity to such signs to reach their ultimate destination.

The particular kiosk signs proposed as part of the Project clearly appear to assist drivers in
reaching their ultimate destination because these kiosk signs will also provide information visible
to drivers regarding the name of the neighborhood district on a fin-like protrusion at the top of
the sign, Drivers, especially those unfamiliar with the area, could reasonably opt to park within a
nearby parking meter zone with the knowledge that a kiosk sign was available to assist them in
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While sidewalk compasses serve a functional purpose in this regard, the primary purpose of
these compasses is aesthetic enhancement. Unlike a pedestrian sign which can be viewed from
afar and which provides directions to specific major public destinations of interest or a gateway
sign which assists with the flow of vehicular traffic by letting drivers instantly know what
neighborhood district that they are within, a sidewalk compass has limited utility as it can only
be viewed by pedestrians, not drivers, and only when the pedestrians are almost stepping on top
of the compass. .

Given that drivers would not reasonably be aware of the existence of sidewalk compasses much
less be able to view them from the street, the purchase and installation of a sidewalk compass do
not primarily relate to the parking or control and management of traffic which may affect the -
parking of vehicles within parking meter zones. Without such a direct factual nexus, parking
meter funds may not be used to purchase and install sidewalk compasses. ‘

CONCLUSION

Parking meter revenue may generally be used to purchase and install vehicular directional signs,
gateway signs, kiosk signs, and pedestrian directional signs as part of the Project provided that
the signs serve a primarily functional purpose in reasonably assisting drivers in reaching their
ultimate destination rather than an aesthetic purpose, the signs are located within the Downtown
CPD and they assist in managing parking or traffic within parking meter zones. However,
parking meter funds may not generally be expended for sidewalk compasses mounted flush
against the top of the sidewalk surface because this would not assist drivers to park and reach
their ultimate destination because drivers would be generally unaware of their existence,

JAN 1. GOLDSMITH, CITY ATTORNEY

- By:__ /s/Kenneth R. So
Kenneth R. So
Deputy City Attorney

KRS:mm:nja
Attachments ,
Document No.:303300_6
MS-2012-20
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Office of
The City Attorney
City of San Diego

MEMORANDUM _
DATE: April 27, 2012
TO: | Beth Murray, Deputy Director, Economic Development Division
FROM: City Attorney

SUBJECT:  Supplemental Guideline for the Use of Parking Meter Funds for Sidewalk-
Related Repairs

INTRODUCTION

The Office of the City Attorney issued a Memorandum of Law titled Guidelines for Use of
Parking Meter Funds for Parking and Traffic-Related Purposes on September 30, 2010 (MOL).
The MOL addressed the question of whether parking meter funds may be used to repair a street,
_among other questions. This Office has been made aware of further inquiry regarding the use of
parking meter funds as it relates to sidewalk-related repairs. This memorandum is intended to
supplement the MOL, which addressed many of the numerous inquiries that this Office and your
Division routinely receive with regard to the appropriate uses of parking meter revenue. The
MOL is attached for your reference as Attachment A.

QUESTION PRESENTED
To what extent can parking meter revenue be used for sidewalk-related repairs?
SHORT ANSWER

Parking meter revenue may only be used for sidewalk-related repairs that 1mpact traffic or the
parking of vehicles within parking meter zones.
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Page 2

ANALYSIS

In general, parking meter revenue may be used to repair sidewalks located within a parking
meter zone or within close proximity to a parking meter zone if such repairs affect parking or the
control of traffic within a parking meter zone. As with street repairs, caution and restraint must
be exercised to avoid the use of parking meter funds as a wholesale replacement for general
funds. See Cal. Gov’t Code § 50076. For example, the expenditure of parking meter revenue for
general sidewalk repairs on a city-wide basis would violate state law by exceeding the regulatory
purpose for which the parking meter fees were collected.

San Diego Municipal Code section 82.09 authorizes the expenditure of parking meter funds “to
meet the costs and expenditures involved in the inspection, repair . . .and use of the parking =

" spaces . . . and control of the parking of vehicles and the control of traffic, which may affect or -
be affected by the parking of vehicles and the control of traffic. ..” SDMC § 82.09 This section
contains a list of examples constituting legitimate expenditures of parking meter funds. See
SDMC § 82.09(b). The only reference in this section to anything associated with sidewalks
relates to the cost of painting curbs and repairing curb signs; sidewalk repairs are not listed. Id.
Nevertheless, as it relates to the control of parking and traffic, sidewalk-related repairs may be a
legitimate expenditure of parking meter revenue because the list of enumerated traffic and
parking control measures in San Diego Municipal Code section 82.09 is not exhaustive. Where a
particular proposed expenditure is not specifically enumerated in the San Diego Municipal Code
as a parking or traffic control measure, an analysis will need to be conducted in order to

* determine if that expenditure actually affects the control of parking or traffic. -

For example, the repair of a sidewalk curb adjacent to a parking metered space or on the same
street and block of parking meters could be a parking or traffic control measure. A sidewalk -
curb that protrudes into the street could cause a parking concern by prohibiting or otherwise
deterring drivers from parking in such spaces due to safety concerns. Furthermore, such a curb
protrusion may affect the flow of traffic by making one less parking space readily available,
causing more traffic congestion by requiring drivers to drive around longer to find parking.

On the other hand, the expenditure of patking meter funds to repair sidewalk surfaces, as
opposed to curbs, presents a more difficult sitvation to justify. While parking meter funds may
be used to provide “pedestrian comfort and convenience” as well as “aesthetics” pursuant to
Council Policy 100-18, those funds can only be expended for these purposes “provided that the
activity primarily relates to parking or the control and management of traffic (including
vehicular, bicycle, or pedestrian traffic) which may affect or be affected by the parking of - .
vehicles within parking meter zones.” Council Policy 100-18 C.2.h. In order to properly expend
parking meter funds to repair sidewalk surfaces, the sidewalk surface would likely have to be
damaged to such an extent that it affects the ability of drivers to park their vehicles within a
parking meter zone. Such a situation could arise, for example, if the sidewalk was so damaged
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that a reasonable driver would likely opt to find another parking space in order to reach his or her
final destination.

CONCLUSION

Regarding sidewalk-related repairs within or in close proximity to parking meter zones, parking
meter funds may only be expended for those repairs that impact traffic or the parking of vehicles
within parking meter zones. As with all analyses involving the use of parking meter funds, the
proposed use of parking meter revenue for any sidewalk-related repair would have to be
analyzed on its own set of specific facts to properly determine if it is an appropriate expenditure
of such funds.

JANT. GOLDSMITH, City Attofney

By /s/ Kenneth So
Kenneth So
Deputy City Attorney

KRS:mm
Attachment
MS-2012-18
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CITY ATTORNEY

MEMORANDUM OF LAW
DATE: September 30, 2010
TO: Beth Murray, Deputy Director, City Planning and Community Investment
FROM: City Attorney _
SUBJECT: Guidelines for the Use of Parking Meter Funds for Parking and Traffic-
Related Purposes
INTRODUCTION

This Memorandum of Law (MOL) addresses the numerous inquiries that the Office of
the City Attorney and your department routinely receive with regard to the appropriate uses of
~ parking meter revenue. This MOL expands on the memorandum to the Budget and Finance
Committee dated April 29,2009, issued by this Office regarding the use of parking meter funds
for traffic-related purposes (April Memo) and provides practical guidelines and considerations
on the use of such funds. The April Memo is enclosed for your reference as Attachment A.

QUESTION PRESENTED

To what extent can parking meter revenue be used for parking and traffic-related

purposes? .
SHORT ANSWER

Parking meter revenue may only be used for parking and traffic-related purposes that
impact the parking of vehicles within parking meter zones.

BACKGROUND
Within the City of San Diego, there are currently six Community Parking Districts’

(Districts). As set forth in Council Policy 100-18, the purpose of these Districts is “to provide a
mechanism whereby communities unable to meet existing parking demands may devise and

! The six Districts are as follows: (1) Downtown; (2) Uptown; (3) Mid-City; (4) La Jolla; (5) O1d Town; and (6)
Pacific Beach. The first three were established in 1997 and the latter three were es’_cablished in 2005.
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implement parking management solutions to meet their specific needs and resolve undesirable
parking impacts.”

In accordance with this Council Policy, each District is managed by a Community
Parking District Advisory Board (Advisory Board). The Council Policy also sets forth that “[a]
percentage of the total parking meter revenues generated within each Community Parking
District shall be allocated to that Community Parking District on an annual basis, The
percentage shall be forty-five (45%) each fiscal year.”” The City receives the remaining fifty-five
(55) percent of parking meter fevenue. e

"ANALYSIS

As set forth in the April Memo, in order for parking meter revenue to be a properly
enacted fee rather than a special tax, it must comply with state law which sets forth that such
funds cannot exceed the reasonable cost of providing the service or regulatory activity for which
the fee is charged and that the fee cannot be levied for general revenue purposes, Cal. Gov’t
Code § 50076. The April Memo stated that “{i]f the City wants to fund . . . traffic-related
projects with fees generated by the City’s parking meters, such projects must be necessary for the
control of trafﬁc Whlch may affect or be affected by the parking of vehicles in a parking meter
zone,”

In order to install parking meters and set rates for parking meters, state law requires the
City to establish a parking meter zone through the enactmerit of an ordinance. Cal. Veh.
Code § 22508. In compliance with state law, parking meter zones have been established over the
years throughout the City wherever there are parking meters installed, Typically, a parking
meter zone consists of an approximately one block section of the street or a portion of the street
on whichi the parking meter or set of parking meters are located. Pursuant to enactiient by
ordinance, the City has established these parlung meter zones and set parkmg meter rates,
SDMC §§ 86.11 and 86.13. '

Regulatory fees such as parking meter fees” cannot be spent on unrelated revenue
purposes. See Collier v. City and County of San Francisco, 151 Cal. App. 4th 1326, 1339
(2007). Given that the source of this revenue is derived from drivers who park at a metered
space, parking meter revenue must be expended to address legitimate parking-related concerns at
parking meters. See Cal. Gov’t Code § 50076. Otherwise, the concern is that parking meter
revenue is being collected and expended on unrelated purposes contrary to state law. Id., see

2 A'regulatory fee “is enacted for purposes broader than the privilege to use a service or to obtain a permit. Rather,
the regulatory program is for the protection of the health and safety of the public.” California Assn. of Professional
Scientists v. Department of Fish & Game, 79 Cal. App. 4th 935, 950 (2000). The collection of parking meter
revenue is considered a regulatory fee because its stated purpose is to regulate and confrol traffic on public streets
and the parking of vehicles in parking meter zones. San Diego Municipal Code §§ 82.08 and 82.09.
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also Isaac v. City of Los Angeles, 66 Cal. App. 4th 586, 596 (1998). Ordinances that do not limit -
the way in which regulatory fees collected may be expended or which allow the expenditure of
such revenue beyond the reasonably necessary expense of the regulatory effort have been

deemed special taxes. See Bixel Associates v. City of Los Angeles, 216 Cal. App. 3d 1208, 1219-
1220 (1989).

I compliance with state law, the San Diego Mum'cipal- Code sets forth parameters on the
use of parking meter revenue. San Diego Municipal Code section 82. 09 entitled “Parking Meters
— Collections ~ Accounting for Money™ provides: %

The City Manager is hereby authorized, and it shall be his duty, to
designate some person or persons to make regular collections of the
money deposited in said parking meters. It shall be the duty of such
person or persons so designated to collect and deliver to the Treasurer
of The City of San Diego all money deposited in the parking meters;
the Treasurer shall keep accurate account of all the parking meter
money so delivered to him. Money so deposited in the parking meters
may be expended to meet the costs and expenditures involved in the
inspection, repair, regulation, installation, operation, control and use
of the parking spaces and parking meters described herein, and the
costs involved in the regulation and control of the parking of vehicles
and the control of traffic which may affect or be affected by the
parking of vehicles in the parking meter zones created hereby,
including the purchase, replacement, installation, repair, servicing and
operation of mechanical or electrical traffic signals for the direction of
said traffic or said parking, and the cost of painting streets, curbs and
sidewalks with-appropriate markings, lines and signs, and the- -
purchase, construction, erection; repair and replacement of street and
curb signs for the direction of said traffic or said parking, and for the
cost of patrolling said parking motor zones and enforcing therein all
traffic laws and regulations concerning the parking of vehicles and the
movement of traffic which may affect or be affected by such parking
of vehicles, or for any of said purposes.

The California Court of Appeal has specifically upheld the City’s use of parking meter
revenue for traffic-related purposes stating that the City’s Parking Meter Ordinance under San
Diego Municipal Code sections 82.08 and 82.09 “permits the uise of the money thus received for
general traffic regulation and control in the areas in question, all of which is a part of the
problem involved and designed to be benefited by the ordinance.” Dedryan v. City of San
Diego, 75 Cal. App. 2d 292, 296 (1946) (emphasis added); See also SDMC §82.09. Itis beyond
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question that one of the legitimate purposes of parking meters is “for the purpose of controlling
vehicular traffic.” Siegel v. City of Oakland, 79 Cal. App. 3d 351, 357 (1978).

This MOL provides practical applications of this rule of law by addressing several -
different scenarios involving the proposed expenditure of parking meter revenue on parking and
traffic-related issues. Given that the City bears the burden of demonstrating that such
expenditures are appropriate in the event of any legal challenge, the most prudent approach is to
interpret the use of parking meter revenue in a judiciously conservative manner. See Beaumont
Investors v, Beaumont-Cherry Valley Water District; 165 Cal. App. 3d 227, 235 (1985); see also

‘Collier, 151 Cal. App. 4th at 1339.

There may be-additional legal and policy issues that require consideration prior to the
implementation of any project involving the use of parking meter revenue, but that is beyond the
scope of this MOL. The following-examples are intended only as a guideline in setting the

parameters on the appropriate use of parking meter revenue. The analysis of a particular project

is highly fact-specific requiring a detailed understanding of numerous factors including among
other things, the location of the project, the location of the nearest parking meter zone(s) to the
project location, the purpose and context in which the project is being undertaken, and a clear
understanding of the project’s relation to addressing parking-related issues,

L May Parking Méter Revenue Be Used to Re-Paint Colored Curbs?

Yes, so long as the curbs are within a parking meter zone or address concerns regarding
the parking of vehicles in a parking meter zone. San Diego Municipal Code section 82.09
specifically states that parking meter revenue may be used for painting curbs in such a manner,

,Notwithstanding the foregoing, the proposed use of parking meter revenue to re-paint
colored curbs would have to be analyzed on its'own set of specific facts to properly determine if
it is an appropriate expenditure of such funds.

1I. May Parking Meter Revenue Be Used to Re-Stripe Streets to Provide Angﬁlar
_ Rather than Perpendicular Parking? .

Yes, so long as it affects the parking of vehicles in a parking meter zone. San Diego
Municipal Code section 82.09 states that parking meter revenue “may be expended to meet the
costs and expenditures involved in the inspection, repair, regulation, installation, eperation,
control and use of the parking spaces and parking meters described herein . . . and the control of
traffic which may affect or be affected by the parking of vehicles in the parking meter zones
created hereby .. .” ' '

If the street re-striping were to impact parking at a nearby parking meter zone by creating
additional parking spaces, an expenditure of parking meter revenue in this instance could be
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justified as a means to control the flow of traffic by allowing drivers to find parking spaces more
easily and relieve congestion at nearby parking meter spaces. Even ifno additional parking
spaces were added, the act of making the spaces angular at a location in proximity to a parking
meter zone could further traffic control by making it easier to enter and exit these spaces, thereby
allowing traffic to flow more freely within an affected parking meter zone.

As with any project, the proposed use of parking meter revenue to re—stlipe streets would
have to be analyzed on its own set of specific facts to properly determine if it is an appropriate
expenditure of such funds, .

III. May Parking Meter Funds Be Used to Repair a Street?

Yes, so long as the street repairs are within a parking meter zone or within close
proximity to a parking meter zone such that the repairs affect the control of traffic within a
parking meter zone. Caution and restraint must be exercised to avoid the use of parking meter
funds as a wholesale replacement for general funds. See Cal. Gov’t Code § 50076, For example,
the expenditure of parking meter revenue for general street repairs on a city-wide basis would
violate state law by exceeding the regulatory purpose for which the parking meter fees were
collected.

Although the repair of traffic signals, street signs, and curb signs are specifically
enumerated as legitimate traffic control expenditures in the San Diego Municipal Code, street
repairs are not. See SDMC § 82.09. Nevertheless, as it relates to the control of traffic, street
repairs may be a legitimate expenditure of parking meter revenue because the list of enumerated
traffic control measures under SDMC section 82.09 is not exhaustive. Where a particular
proposed expenditure is not specifically enumerated in the San Diego Municipal Code as a traffic
control measure, an analysis will need to be conducied in order to determine if it actually affects
the control of traffic.

For example, the repair of a pothole adjacent to a parking metered space or on the same
street and block of parking meters could be a traffic control measure. A pothole on a street could
cause adverse traffic impacts by requiring cars to slow down such that it affects the flow of
traffic. However, the further away the pothole is from a parking meter, the more attenuated the
relationship to controlling traffic at a parking meter zone. Consequently, the less likely that it
would be a legitimate use of parking meter revenue.

Again, the proposed use of parking meter revenue for any street repair would have to be
analyzed on its own set of specific facts to properly determine if it is an appropriate expenditure
of such funds.
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IV.  May Parking Meter Revenue Be Used to Install Signs?

Depending on the type of sign, it may be an appr opriate expenditure of parking meter
revenue so long as the installation of the particular 51gn addresses a parking concern at nearby
parking meters. In addition, the installation of any signs visible from the public right-of-way
would have to comply with the City’s Sign Ordinance (SDMC §§ 142.1201-142.1292).

S1gns which SImpIy advertise spec1ﬁc businesses are most likely an mappr{)pnate use of
parking meter revenue as the installation of such signs do not relate to parking or traffic control..
In addition, the expenditure of parking meter revenue to advertise private businesses raises a
coricern involving a gift of public funds. See San Diego Charter § 93. In order to-avoid a
Charter violation, a reasonable public purpose in which the City beriefits from the expenditure
would also need to be identified. See White v. State of California, 88 Cal: App. 4th 298, 313
(2001). It is highly unlikely that any justifiable public purpose could be found for such an
expenditure of parking meter funds. .

Parking meter revenue may be used to install signs sometimes known as “way-finding
signs”, which provide directional information to drivers where such signs provide information on
available public parking locations in proximity to parking meter zones. San Diego Municipal
Code section 82.09 states that parking meter revenue may be used for the erection, repair and
replacement of street and curb signs for the direction of traffic or parking,

Way-finding signs which point to publicly owned facilities such as a sign showing the
direction to a public library would likely be an appropriate expenditure of parking meter revenue
so long as it was within sufficient proximity to a parking meter zone to affect the flow of traffic
therein. To further increase the likelihood that such an expenditure would be deemed an
appropriate use of parking meter funds, the signs should identify public parking locations

“associated with the library rather than just the library itself. .

On the other hand, the use of parking meter revenue for directional signs for parking lots
of private businesses raises a concern that such an expenditure would constitute a gift of public
funds. See White, 88 Cal. App. 4th at 313. In order to satisfy the requirement of a public '
purpose, an analysis would need to be done on the benefit inuring to the City from such an
expenditure of parking meter revenue. Id. As a threshold matter, the traffic concerns would
need to be substantial in order to legally justify any expenditure of parking meter revenue as -
being in furtherance of a public purpose. The more significant the traffic concerns caused by a
commercial enterprise to parking at parking meters, the more likely it is that the public purpose
requirement could be satisfied. For example, itis likely that the installation of signs denoting
directions to parking for non-City owned tourist destinations such as Sea World or the San Diego
Zoo would satisfy the public purpose requirement both because of the magnitude of the traffic
impacts they create and because of the public interest in getting tourists to these locations.
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However, in order to justify the expenditure of parking meter funds, such signs would still need
to be installed in proximity to parking meter zones.

Traffic signs such as stop and yield signs are traffic control measures that constitute an
appropriate use of parking meter revenue so long as the signs are within or in proximity to a
- parking meter zone. SDMC section 82.09 specifically allows for the erection, repair and
replacement of street signs for the direction of traffic.

The replacement of street blade signs located at each intersection which convey street
name information to drivers would likely not be an appropriate use of parking. meter revenue
unless such signs were so worn and illegible as to cause adverse traffic impacts by requiring
drivers to constantly slow down in order to determine which street they had just passed. As
previously stated, SDMC section 82.09 requires that if parking meter revenue is to be expended
on traffic-related purposes, it must affect the parking of vehicles within parking meter zones.
The use of parking meter revenue to replace otherwise legible and functional street blade signs
would not likely be a justifiable use of such funds because it does not address concerns related to
the parking of vehicles within parking meter zones.

Of course, any project involving the installation of signs with the proposed use of parking
meter revenue would have to be analyzed on its own set of specific facts to properly determine if
such an expenditure of funds was appropriate.

V. May Parking Meter Funds Be Used to Hire a Professional Traffic Engineering Firm
to Investigate the Feasibility of Installing a Speed Bump to Ensure Pedestrian
Safety?

Yes, but only if such an evaluation is necessary to further an otherwise acceptable
pu1pose for which parking meter revenue may be spent. Neither the hiring of a professional |
traffic engineering firm nor the actual installation of a speed bump are an expressly enumerated
permissible use of parking meter funds under SDMC section 82.09. Consequently, the facts
concerning a particular project would need to be analyzed to establish such a use as a legitimate
traffic control measure affecting the parking of vehicles within a parkirig' meter zohe.  Siich an
analysis would be analogous to that of using parking meter revenue for street repair, addressed in
the response to that of using Question No. 3 above. For example, if cars were traveling too fast
making it difficult for vehicles to park within a certain parking meter zone, parking meter funds
could be used to pay for speed bumps. On the other hand, if speed bumps were being installed
for pedestrian safety purposes in an area that was not in proximity to a parking meter zone, such
an expenditure of parking meter funds would be inappropriate.

Without a legitimate underlying purpose for which parking meter revenue can be lawfully
expended, any study or evaluation in preparation for such purpose would be deemed an
- inappropriate use of parking meter funds. However, even if the underlying purpose (such as the
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installation of speed bumps) were deemed to be an acceptable expenditure of parking meter
revenue, any preliminary preparation work done would need to be evaluated in light of whether -
such work was necessary for accomplishing this purpose.

_ As with any project involving the proposed use of parking meter revenue, the use of such
funds to hire a professional traffic engineer would have to be analyzed onits own set of specific
facts to properly determine if it is an appropriate expenditure. ;

VI.  May Parking Meter Funds Be Used to Fund Signs and Markers for the Formation
of Quiet Zones? Y ‘ : ,

No.. Quiet zones are areas established so that trains do not have to blow their whistles to
“alert pedestrian and vehicular traffic of the trains’ proximity. These quiet zones are usually
established through Council action authorizing the creation of geographical boundaries and the
erection of appropriate signs and markers. The purpose of a quiet zone is to provide peace and
quiet to community residents. Therefore, the use of parking meter funds for this purpose would
not be appropriate. :

Of course, the proposed use of parking meter revenue for a specific project involving the
formation of a qulet zone would have to be analyzed on its own set of detailed facts to properly
determine if it is an appropriate expenditure of such funds.

VIL. May Parking Meter Funds Be Used to Enhance Bus and Trolley Stops?

Perhaps, depending on the facts. Although Council Policy 100-18 sets forth an
acceptable use of parking meter revenue to include “[pJromoting alternative forms of
transportation to reduce parking demand (e.g., community shuttles, public transit, bicycling, and
walking)”, it also states that such a purpose must nevertheless be in accordance with SDMC
sections 82.08 and 82.09. In order to justify the use of parking meter funds for enhancements to
bus and trolley stops, the proposed enhancements must satisfy the requirement of 'cbntrollmg the
use of parking spaces at parking meters or being a traffic control measure addr essmg the parking
of vehicles in a parking meter zone.

It could be ar gued that one of the primary functions of bus and trolley stops is to promote
public transit, thereby reducing vehicular traffic on public streets and reducing the demand for
public parking including parking meters. However, enhancements of a purely aesthetic nature to
bus and trolley stops would serve little or no practical purpose as it relates to traffic control
and/or the parking of vehicles. Regardless of whether or not a bus or trolley stop looks
appealing, it still serves its function of being a location for commuters to gather to access the bus
or trolley, Of course, it is possible that a beautification program could potentially attract an
incremental increase in public transit ridership. However, such a relationship to traffic control
and parking seems tenuous, at best, without factual support.
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The analysis of the use of parking meter revenue for bus and trolley stops should consider
whether the enhancement is necessary for the bus or trolley stop to serve its function of
providing access to public transit. Whether any enhancement is necessary would likely require
an objective study to analyze the impediments for ridership, whether aesthetic enhancements at a
particular bus or trolley stop is required to address those concerns, and whether the enhancement
would affect the parking of vehicles within a parking meter zone. For example, the installation
of lighting at a bus or trolley stop for the safety of public transit riders may be an appropriate use
of parking meter funds so long as the bus or trolley stop is in sufficient proximity to a parking
meter zone such that it would affect the patking of vehicles by relieving parking congestion at
that location. In order to justify such an expenditure of parking meter funds, a factual
determination must be made that the lighting is necessary to allow access to public transit.
Important factual considerations may include whether the bus or trolley is operated in the
evenings, whether there are actual safety concerns due to the darkness and/or location of the
stop, and whether the stop relieved parking concerns at a nearby parking meter zone. -

As with any project involving the proposed use of parking meter revenue, the use of such
funds for bus and trolley stop enhancements would need to be analyzed on its own set of specific
facts to properly determine if it is an appropriate expenditure of such funds.

VIII. May Parking Meter Revenue Be Used to Partially Fund a Private Development
Project?

No. Typically, development projects have a component that includes a certain number of
required parking spaces. See SDMC §§142.0501 — 142.0560. Funding used to support parking
spaces that are mandated as part of a private development project is tantamount to supporting the
construction of the development itself.

Neither the San Diego Municipal Code nor Council Policy 100-18.set forth any intent for |
the authorization of parking meter revenue to fund general construction projects. See SDMC
§§ 82.08 and 82.09. To the contrary, Council Policy 100-18 speaks of the potential use of
parking meter revenue for “public parking facilities”, not private parking as part of a private
development project. If parking meter revenue was expended towards the required parking of a
private development, there would be virtually no limitation on the type of construction projects
that parking meter revenue could be used to fund. Such a limitless expansion of the use of
parking meter funds would cause concerns that such funds are being used for unrelated and
general revenue purposes in violation of state law. Bixel Associates, 216 Cal. App. 3d at 1219-
1220; Cal, Gov’t Code § 50076.

Notwithstanding the foregoing, the proposed use of parking meter revenue to partially
fund a construction project would have to be analyzed on its own set of specific facts to properly
determine if it is an appropriate expenditure of such funds.
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IX. May Parking Meter Revenue Be Used to Fund an Artist to Create a Mural on-a
Pedestrian Walkway? :

Itis unlikely that an art mural created on a pedestrian tunnel would be upheld by a court
as an appropriate expenditure of parking meter revenue. Proponents of the mural would likely
argue that the mural would encourage use of the pedestrian walkway because it would make the
surroundings more beautiful and plcasant for taking a walk or stroll. Although this question does
not address the funding of a pedestrian walkway with parking meter revenue, the analysis must
start with whether the pedestrian walkway is a legitimate use of such funds given that the art
mural is intended to encourage its use. - If parking meter revenue cannot be used to fund the
pedestrian walkway itself, an art mural created to encourage the use of such a pedestrian
walkway would certainly not constitute a justifiable expenditure of parking meter revenue. The -
pedestrian walkway would need to be situated close to or within a parking meter zone and be
configured in such a way as to promote walking toward some destmanon(s) that one might
otherwise travel by car to reach. In this manner, it would presumably affect the parking of
vehicles by making it more conducive to walk to those destination(s), rather than drive and have
to park within a parking meter zone to do so. Even such a relationship to traffic control would-
appear tenuous at best. An objective study would be necessary to establish such a finding.

However, assuming that the pedestrian walkway was deemed to be a legitimate traffic
control measure within proximity to a parking meter zone, the analysis with regard to the
creation of the art mural itself is analogous to that of the enhancement of bus and trolley stops in
Question No. 7. Given that the purpose of an art mural is for purely aesthetic purposes, it
appears rather doubtful that it could reasonably be necessary for the use of the pedestrian
walkway as a traffic control measure.

Of course, any proj ect for the creation of an art mural involving the proposed- use of
parking meter revenue would have to be analyzed on its own set of specific facts to properly
determine if it-is an appropriate expenditure of such funds. :

X. May Parking Meter Revenue Be USed to Pay for the Installation of Landscapmg
and Maintenance of That Landscaping?

In most instances, the answer is no. But under certain, very specific factual
circumstances, it may be appropriate to use parking meter revenue to pay or the installation of
landscaping and the maintenance of that landscaping. Routine landscaping and maintenance of
City property is categorized as part of the “general operations.of the City” in which general fund
revenue would typically be utilized. See San Diego Charter § 71. Consequently, any use of
parking meter revenue towards such a purpose would carry the risk of char acterlzmg parking
meter fees as special taxes. See Cal. Gov’t Code § 50076.
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However, Council Policy 100-18 allows the use of parking meter revenue for 7
“[pIroviding for extraordinary maintenance and landscaping activities associated with or required
by any of the activities listed above.”

The term “extraordinary” is not specifically defined, but needs to be understood in its
proper context taking into account its common usage and Council Policy 100-18, The American
Heritage Dictionary defines “extraordinary” as “beyond what is ordinary or usual.” With this in
mind and interpreted within the context of Council Policy 100-18, the term “extraordinary”
describes expenditures for maintenance and landscaping that are beyond the general landscaping
and maintenance that the City performs on its properties. In particular, the landscaping and
maintenance must be tied to the use of parking or traffic control measures that address parking
concerns within parking meter zones. In addition, the Council Policy’s reference to “activities
listed above” is an attempt to identify appropriate expenditures of parking meter revenue that
presumably address parking concerns within parking meter zones. Among other things, these
include the erection of public parking facilities and lots. Consequently, it would likely be an
appropriate use of parking meter revenue to maintain required landscaping for public parking
structures and parking lots that are proximately located to parking meter zones such that they
could increase the supply and address the demand for parking spaces in these areas.

-Clearly, the proposed use of parking meter revenue for landscaping would have to be
analyzed on its own set of specific facts to properly determine if it is an appropriate expenditure
of such funds.

CONCLUSION

Parking meter revenue may only be expended for parking and traffic-related purposes
that impact parking at parking meter zones. State law prohibits the expenditure of regulatory
fees such as parking meter funds for purposes unrelated to the specific regulatory activities for -
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which they were assessed or for any unrelated revenue purpose. Consequently, City staff must
conduct a factually specific detailed analysis of any proposed traffic control or parking-related
project for the expenditure of parking meter revenue to ensure that the expenditure does not
contravene applicable state and local law as well as established City policies.

JAN I. GOLDSMITH, City Attorney

Kenneth So

Deputy City Attorney
KMS:mm
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DATE: April 29, 2009
. TO: Budget and Finance Commities
FROM: City Attorney
SUBJRECT:  Use of Parking Meter Funds fsrlTxafﬁo—ReI ated Issuas

This memorandum is in response to a request by Councilmember Sherri Lightnet at the

Mateh 30, 2009, City Council hearing on the Parking Meter Utilization Improvement Program
[Parking Program), outlifing the proper use of funds generated by the City’s parking meters for
consideration at the hearing of the Budget & Finance Committee on May 1, 2009

QUESTION PRESENTED
May funds generated by parking meters be used for traffic-related purposes?
© SHORT ANSWER

Yes. Solong as the parking meter fees imposed do not exceed the reasonable cost of the services
neosssary for the ectivity for which the fee is charged, parking meter funds may be used in the
control of traffic which may effect or be affected by the parking of vehicles in designated
parking meter zones. ) i .
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BACKGROUND

On March 30, 2009, the City Planning & Community Investim ent Department presented the

. Parking Program to the City Council, The primary goal of the proposed Parking Program wes to
achieve a target parking meter utilization rate of 85 peroent by allowing the Mayor to adjust the
cost and hours of operation of the City’s parking meters, At the hearing, the City Couneil raised
several concerns, including whether funds generated by parking meters may be used for broadey
traffic-related purposes. Specifically, Councilmember Lightner requested the Clty Attorney
prepare a memorandum for consideration at the Budget & Finance Committes outlining the
parameters for proper use of parking meter funds under San Diego Municipal Code [SDMC)
sections 82.08 entitled “Parkifig Meters — Use of Funds” and 82.09 entitled “Parking Meters
Collections ~ Accounting for Money™ [Patking Meter Ordinance], , N

ARKERHIE::  mspmpm s

The parameters for the proper use of parking meter funds are established by the SDMC and
applicable state law as detailed below. SDMC section 82,08 entitled “Parking Meters — Use of
Funds™ provides as follows; : .

The coins reguired to be deposited in parking meters, as provided
herein, are hereby levied and assessed as fees to provide for the
proper regulation and control of traffic upon the public streets, and
to cover the cost of supervision, inspeotion, instailation, operation,
maintenance, control and use of the parking spaces and parking
meters degeribed herein, and also the cost of supervising and
regulating the parking of vehicles in the parking meter zones
created hereby.

SDMC section 82,09 entitled “Park._iﬁg Meters ~ Collections - Accounting for Money” providas: "

The City Manager is hereby authorized, and it shall be his duty, to -

designate some person or persons to make regular collectons of
the money deposited in said parking meters, It shall be the duty of
such person or persons so designated to colleet and deliver to the
Treasurer of The City of S8an Diego ail money depositad in the
parking metérs; the Treasurer shall keep acourate sccount of all the
parking meter money 5o delivered {o him. Money so deposited in
the parking meters may be expendad to meet the costs and =
expenditures involved in the inspection, repair, regulation,
installation, operation, confrol and uee of the parking spaces and
parking meters described herein, and the costs involved in the
regulation and control of the parking of vehicles and the
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control of traffic which may affeot or be affected by the parking of
vehicles in the parling meter zones created hereby, including the
purchase, replacement, installation, repair, servicing and operation
of mechandcal or electfioal iraffic signals for the direction of said
traffic or safd parking, and the cost of painfing streets, curbs and
sidewalks with appropriats merkings, lines and signs, and the
purchase, construction, ereotion, repair and replacement of street
and curb gigns for the direction of ssid traffie or said parking, and
“for the cost of patrolling said parking motor zones and enforcing
therein all traffic laws and regulations concerning the parking of
vehicles and the movement of traffic which may affect or be
affected by such parking of vehicles, or for any of said purposes.

Rased on the above, the City's Parking Metet Ordinance allows parking meter fees to be used for
the following traffic-related purposes:

(1) For the proper regulation and control of traffic upon the public streets;
(2)  Forthe costs involved in the regulation and cotitrol of the parking of vehicles; and

{3)  For the costs involved in the regulation and control of traffic which may affect or
be affected by the parking of vehicles in the parking meter zones, including the
- purchase, replacement, installation, repair, servicing and operation of mechanical
or electrical waffic signals for the direction of said traffic or said parking, znd the
cost of painting streets, curbs and sidewalks with eppropriate markings, lines and
signs, and the purchase, construction, erection, repair and replavement of street
and curb signs for the direetion of said traffic or said patking,

Although the City’s Parking Meter Ordinance clearly allows for traffic-related expendifires, ol
regniatory fees must also comply with statelaw, The general standard of what constitutes a
proper regv}afory fee is sel forth in California Government Code section 50076 which siates:
“As used in this arficle, ‘special tax* shall not include any fee which does not exceed the

. reasonable cost of providing the service or 1egulatory activity for which the fee 1s charged and
which s not levied for general revenue pmposes

Cage law has further defined what ccmshtutee a proper ragulatory fee. “Any fee which falls
within the definition of & service or ragulaim:y fee under Section 30076 is not a special tax undey
Propogition 13 (Cal. Const., Art, XII A, § 4} and: thus js exempt from the requirement of 3 two-~
thirds affinnative vote by the District's quatified voters.” Beaumont Investors™v. Beaumont-
Cherry Valley Water District (1985) 165 Cal, App. 3d 227, 234. “Regulatory fees, which are

! Proposition 13 was enected in 1978 and requires two-thirds voter approval for special taxes (meaning taxes
dedicated 10 a special fund or purpme. and not deposited into :he City’s general fund for general government
Purposes ,
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imposed under the government’s police power, must not exceed the reasonable cost of the
services necessary for the activity for which the fee is charged and for carrying out the purpose
of the regulation; they may not be levied for unrelated purposes.” aae v. City of LA, (1998) 66
Cal. App. 4th 586, 595, - s s

Prior to the passage of Proposition 13, in Dedryan v. Cily of San Diego (1946) 75 Cal. App.2d
292, 295 eppellant challenged the City's Parking Meter Ordinance, alleging in part that the City
wis operating parking meters at-a profit. The Conrt of Appeal of California, Fourth Appeilate
District affirmed judgment for the City and stated thé following with regard o traffic-related
issues:

Section 15 of the ordinance in question, as amended, provides that
recedpts from this source may be used not only in defraying the
expenses of installation, aperation sud control of such parking
spaces and parking meters, bu also those incuerred in the control of
traffie wiich may gffect or be affecied by the parking of vehicles in
the parking mefer zones thus created, including those Inewrved in
connection with painting lines and signs, maintaining mechanical
traffic signals and other expenses of regulating troffic and
enforeing traffie regulations with respect fo all traffic which may
affect or be gffected by the parling of vekicles in parking meter
zones, This ordinance permits the use of the mongy thus received
Jor general waffic regulation and control in the areas in guestion,
all of which is a part of the problem involved and designed to be
benefited by the ordinance, This is one entire problem in the
congested aress and business districts which are affected by the
ordinance and, as the evidence indicates, there are many matters of
expense incident to the problem as a whole, aside from those
directly connécted with the operation of the meters, which were

not segregated and itemized in such figutes and recotds as w
produced in evidence, (Id. at 296. Emphasis added’) ~

Subsequently, in Mervynne v. Acker (1961189 Cal App:2d 558, reviewing the City's parking
ordinance to assess whetner it was subject (0 an initiative petition, the Court of Appeal of
California for Fourth Appellate District stated the following regarding traffic-related jssues:
“We think there can be o serious question but that parking meters fimetion primarily as an aid
to traffic control. They have long been recognized judicially as a legitimate aid to traffic
regalation,” (/4. at 361, Interal citations omitted,) '

After the enactment of Proposition 13 in 1-9'7’-8,_ in an unpublished opinion? in the case of Ridar v,
City of San Diego (June 13, 2005, D0449(7), the City’s Partking Meter Ordinance was

? Although unpublished opintons are tiot oitable pursuant to the Califorala Rules of Court, thé same canrt would
review any future legal shallenge 1o the Parking Meter Ordinance snd the same analysis would Tikely appiy.

e,

vy
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challenged on grounds it constitnted a special tax that required approval by twosthirds of the
electorate becanse the revemmes exceeded the reasonable cost of the services provided, namely
the cost of supplying the parking meters themselves. In summarizing e case law relating to
regulatory fees, the Rider court, citing an opinion of the California Supreme Court in Sinelair
Paint Co, v. State Bd., of Equalization (1997) 15 Cal.4th 866, reiterated the guidelines
distinguishing aregulatory fee from. & special tex. The Rider court stated that tuxes are imposed
for revenue purposes, rather than for a special benefit confarred or privilege granted, and are
complsory rather than imposed in response to a voluntary decision to seek government benefits
ot privileges. Quoting Sinclair, the cotrt went on 1o state that “ad] regulatory fees are necessarily
aimed at raising 'revenue' to defray the cost of the regulatory program in guestion, but that fact
does not automatically render those fees ‘taxes.” . .. If regulation is the primary purpose of the

- fee measure, the mere fact that the mieasure also aenmrstcs revenye does not make the imposition -
e tax.”

C.‘-tms istent with these guidelines, the Rider court found the parking meter fee is only paid by a
person who chooses to use a metered space, which is uncharacteristic of a special tax, The court
also distinguished the fee from a special tax on grounds that the faes are not designed to tecoup
property tax moniss lost due to the enactment of Proposition 13, Based on these characteristics,
28 well as the fact that the fes did not exceed the ressonable cost of providing the regulatory
activity for which the fee was charged, the Rider court conchaded as a matter of law the pariding
meter foes are not special taxes, Furthenmore, 1n response to plantiffy’ argument that parking
meter funds are lmited to the netual deployment of the parking meters and are not available for
traffio-related purposes, the Rider court cited DeAryan end held that key to s conclusion that the
parking meter fees are not exoessive and therefore valid regulatory fees “was the fact the object
of parking meter fees is not'solely to pay for the actual installation and maintenance of meters,
But also fo fund amuch broader regulatory purposes, namely various aspe:cts of the City's fraffic
control and enforcement.”

Therefore, the City's Parking Meter Ordinance would Jikely withstand legal challenge if the fees
collected are properly acoounted for, do not exceed the reasonable cost of providing the
regulatory activity for which the fee is charged, and are used to fund traffic-related projeots in
designated parking metsr zones as specified n DeAryan a8 weﬁ as for other enumerated -

puzposes.
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CONCLUSION

Based on the foregoing, parking meter funds may be used in the control of traffic which may
affect or be affected by the purking of vehicles in designeted perking meter zones so long as the
parking meter foes imposed do not exceed the reasonable cost of the services necessary for the
activity for which the fee'is charged. The services necessary for the activity of providing parking
meters may inchide: thie purchese, replecement, installstion, repair, servi eing and operation of
meochanical or electrical waffic signals; the cost of painting streets, curbs and sidewalks with
appropriste markings, lines and signs; and the purchase, construction, erection, repaly and |
replacement of street and cusb signs for the direction of said traffic or said parking, I the City
wants to fund other traffic-related projects with fees gensrated by the City’s parking meters, such
projects must be necessary for the control of traffic which may affect or be affected bythe
parking of vehicles in a parking meter zone. ' =

JA.N L.GOLDSMITH, City Attorney

JLGrefg
co! Mayor Jerry Sanders -
City Cowncilmembers
Independent Budget Analyst, Andres Tevlin







