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INTRODUCTION

On Monday, June 2, 2025, the City Council will consider amendments to the San Diego

Municipal Code (Municipal Code) and related Council Policies regarding parking regulations

and revenues. The Office of the City Attorney has received several questions regarding the use of

parking meter revenues. This memorandum summarizes our preliminary advice and references

prior advice given on this topic. Generally, the use of parking fee revenue must comply with

Proposition 26, and this Office should review any new proposed use of parking fee revenue to

ensure compliance.

ANALYSIS

The key legal question that determines a proper use of parking meter funds is whether the charge

is a fee or a tax under Proposition 26. Prop. 26, Gen. Elec. (Nov. 2, 2010); Cal. Const. art. XIIIC,

§ 1, subd. (e). If a charge is a tax, it requires a two-thirds vote of the City electorate. To be a

valid fee, the charge must not exceed the reasonable costs to the local government of conferring

the benefit, service, product, or granting the privilege. Cal. Const., art. XIII C, § 1, subd. (e). See

also, City Att’y MS 2017-12 (May 11, 2017).1

San Diego Municipal Code sections 82.08 and 82.09 provide a comprehensive outline regarding

the permissible lawful use of parking meter funds, summarized as costs for the installation,

operation, control and enforcement of parking spaces and parking meters, and also those costs

incurred in the regulation or management of traffic, which may affect or be affected by the

vehicles parking in the parking meter zones. Additionally, parking meter funds should be used

exclusively within the parking meter zones where the funds were generated. SDMC §§ 82.08-

82.09. 

1 City Attorney Memorandum MS 2017-12 attaches prior City Attorney memoranda on the use of parking meter

funds and is a comprehensive resource for all memoranda on this topic.
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Courts have held that the parking meter fees application described in Municipal Code sections

82.08 and 82.09 is lawful.  De Aryan v. City of San Diego, 75 Cal. App. 2d 292 (1946). Should

the City choose to use parking meter funds outside these categories and subsequently face a legal

challenge, a court may rule that improper use renders the parking meter fees a tax under

Proposition 26, which would be invalid without a two-thirds vote of the City electorate.

The following is a summary of the legal advice provided to date on specific proposed uses of

parking meter revenue.

A. Enforcement of Parking Meter and Related Traffic Violations

Parking meter revenue can be used to enforce parking meter violations and traffic laws and

regulations related to parking in the parking meter zones. SDMC § 82.09(b), 2010 City Att’y

MOL 373 (2010-20; Sep. 30, 2010).

B. Neighborhood Policing or Security Guards

Where neighborhood policing involves activities beyond enforcing parking meter violations and

traffic laws, it likely does not qualify as a legally defensible use of parking meter funds.

Enforcing parking meter violations and traffic laws is within the purview of the San Diego Police

Department, not private security guards. Therefore, use of parking meter revenue to fund private

security is likely an indefensible use of parking meter funds.

C. Homeless Services

Providing services to homeless individuals or removing them and their belongings from the City

right-of-way is not likely a defensible use of parking meter revenue. No apparent relationship

exists between outreach to people experiencing homelessness and managing or regulating

parking or traffic in parking meter zones.

D. Cleaning or Trash Removal

Cleaning streets where the parking meters are located may be a defensible use of the parking

meter funds because the accumulation of trash in the parking spots may affect the use of the

metered spaces. However, cleaning sidewalks or other adjacent public areas is less defensible if  

it is not likely to affect traffic or parking vehicles in the metered zones.

E. Lighting

Lighting and maintenance of lighting adjacent to metered parking spots and affecting the use of

parking spots may be a valid use of parking meter funds. However, this Office previously

advised that enhancements of a purely aesthetic nature would serve little to no practical purpose

as it relates to traffic control or the parking of vehicles. See 2010 City Att’y MOL 373 (2010-20;

Sep. 30, 2010). Lighting that is purely for decoration or aesthetics would likely not be a valid use

of parking meter funds.
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F. Credit Card Transaction Fees

The City may be able to charge the public for credit card transaction fees on parking meters, as

that is part of the City's cost of administering the parking meter program. Charging the public for

this fee is part of the City recovering its program costs, which is likely valid under

Proposition 26. 

G. Economic Development Activities

Parking meter funds should not be used for any economic development activities. This Office

has advised that signs that simply advertise specific businesses are most likely an inappropriate

use of parking meter revenue as the installation of such signs does not relate to parking or traffic

control. See 2010 City Att’y MOL 373 (2010-20; Sep. 30, 2010).

H. Mobility Alternatives

Mobility alternatives that decrease or help manage parking demand are likely defensible uses of

parking meter funds because using another form of travel decreases parking congestion, provided

that the alternatives control the use of parking spaces or are a traffic control measure addressing

the parking of vehicles in a parking meter zone. See 2010 City Att’y MOL 373 (2010-20; Sep.30,

2010) for a discussion on improvements to bus and trolley stops.

I. Signs

Whether parking meter funds can be used for signs will depend on the nature and location of the

sign. Signs are also subject to the City’s sign ordinance in Municipal Code Chapter 14, Article 2,

Division 12.

Parking meter funds may be used for the purchase, construction, erection, repair, and

replacement of signs for the direction of traffic or parking within a parking meter zone or to

provide parking and mobility information through wayfinding signage or media (maps, videos,

apps, or other tools), which communicate the location, availability, cost, and other pertinent

information of district-wide parking options or parking alternatives (such as bike racks, bike

lockers, scooter corrals, etc.) and provides navigation within parking meter zones. Signage must

primarily serve a functional purpose and may not be purely aesthetic.

Signs should be limited to those directing the public between public parking facilities, transit

facilities, bicycle and micromobility parking facilities, and from these facilities to public points

of interest.

Conversely, this Office has opined that wayfinding signage embedded in a sidewalk, painted on,

or adhered to a sidewalk that is not visible to individuals parking their vehicles and did not affect

the control or management of parking or traffic was not a proper use of parking meter funds. See

2012 City Att’y MS 827 (2012-20; May 22, 2012).
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J. Installation or Maintenance of Landscaping

Using parking meter funds to install or maintain landscaping is generally not a legally defensible

use of the funds because the maintenance of plants does not relate to parking or the control and

management of traffic, affecting vehicle parking within parking meter zones. The only instance

where this Office has opined that parking meter funds can be used for landscaping maintenance

is where that maintenance is a lease requirement for a parking lot. See 2014 City Att’y MOL 75

(2014-6; Jul. 10, 2014).

K. Street Furniture and Planters

Street furniture and planters are not likely defensible uses of parking meter funds. If street

furniture and planters are proposed as buffers between pedestrians on sidewalks and vehicles on

streets, the City would need to provide evidence that a buffer is needed between a sidewalk and

traffic to “control the parking of vehicles and control of traffic, affecting the parking of vehicles

in the parking meter zones.” SDMC § 82.09(b). The City would need to show that such a buffer

was a traffic engineering necessity. Additionally, street furniture could be an improper use of the

public right-of-way, depending on the nature and configuration of the furniture. See 2014 City

Att’y MOL 165 (2014-15; Nov. 18, 2014).

L. Bike Lane Dividers

Dividers between bike and vehicle lanes may be a legally defensible use of parking meter funds

if   they relate to the control and management of traffic. As with all improvements funded by

parking meter funds, these dividers must be located in the parking meter district.

M. Summary of Advice on Parking Funds Use in Balboa Park

The California Statutes of 1870 set aside City-owned land that became Balboa Park “for the use

and purposes of a free and public park . . . and for no other or different purpose.” Cal. Stats.

1870, ch. XLII § 1 (emphasis added). Two years later, the California Legislature adopted a

statute reincorporating San Diego as a city. Cal. Stats. 1871-1872, ch. CCXXI §§ 1-26. As part

of that incorporation, the California Legislature gave the City numerous municipal powers,

including the right to “provide for the use, care, custody, and regulation of all the commons,

parks, cemeteries, and property, both real and personal, belonging to the city.” Id. § 3. These

broad powers were reaffirmed in 1889 when the California Legislature approved the charter for

the City. Cal. Stats. 1889, ch. XX.  
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The Court in Save Our Heritage Organisation v. City of San Diego, 237 Cal. App. 4th 163

(2015), confirmed the Legislature delegated to the City the unrestricted power of determining

how its real property should be used, regulated, and maintained. As long as the City maintains

the land as park property for park purposes, the City can determine how it is regulated, and

charging for parking in the parking lots is not prohibited. Id. at 192.2

Any charge to the public by a local government is presumed to be a tax requiring two-thirds vote

of the electorate, unless the charge meets the exceptions set out in the Proposition 26

language. Exception 4 to Prop 26 addresses “a charge imposed for entrance to or use of local

government property, or the purchase, rental, or lease of local government property.” Cal. Const.,

art. XIII C, § 1, subd. (e)(4). Charging for parking in Balboa Park falls within this exception.

Exception 4 does not specifically restrict the cost of the fee to the City’s reasonable costs

associated with this governmental activity, although the fees must still bear some reasonable

relation to the benefits and costs associated with the governmental activity or service. See Bay

Area Cellular Telephone Co. v. City of Union City, 162 Cal. App. 4th 686, 694-95 (2008)

(citing Isaac v. City of Los Angeles, 66 Cal. App. 4th 586, 595-97 (1998)). Parking funds from

Balboa Park may be used for maintenance and other needs within Balboa Park. They are not

restricted in the same manner as parking meter funds, generally.

N. Charging Non-Residents a higher fee to park in Balboa Park

This Office has also previously opined that it is legal to charge non-residents a higher parking fee

than residents, as long as the reason for the difference is rational and legitimate. Further, this

Office has previously opined that imposing different fees for non-residents is legally permissible.

See 2012 City Att’y MS 796A (2012-12; Apr. 16, 2012) (Free Tuesday admission to Balboa Park

museums for San Diego residents, active military members, and their families is legally

permissible) and 2014 City Att’y MS 207 (2014-5, Mar. 24, 2014) (permissible to charge out-of-

state residents higher fees for library cards). City residents and non-residents are not equal

classes of people regarding the cost of maintaining City-owned facilities, so generally speaking,

there is support on various grounds for fee differentiation between residents and non-residents.

 

2 California Government Code section 50402 sets forth additional requirements related to charges for use or services

provided on property devoted to amusement or recreation. This Office continues to evaluate the applicability of this

code section to the City and City-owned property.
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CONCLUSION

As the City Council considers amendments to parking regulations and policies, this Office

remains available to assist and advise further on any of the subjects discussed in this

memorandum, or any specific proposal related to use of parking meter funds and parking fees at

Balboa Park or other City facilities.

HEATHER FERBERT, CITY ATTORNEY

By /s/ Cassandra E. Mougin

Cassandra E. Mougin

Deputy City Attorney

CEM:cm  
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: 

uidelines for the Use of Parking Meter Funds for Parking and Traffic-

Related Purposes

INTRODUCTION

This Memorandum of Law (MOL) addresses the numerous inquiries that the Office ofthe City

Attorney and your department routinely receive with regard to the appropriate uses of parking

meter revenue. This MOL expands on the memorandum to the Budget and Finance Committee

dated April 29,2009, issued by this Office regarding the use ofparking meter funds for traffic-

related purposes (April Memo) and provides practical guidelines and considerations on the use of

such funds. The April Memo is enclosed for your reference as Attachment A.

QUESTION PRESENTED

To what extent can parking meter revenue be used for parking and traffic-related purposes?

SHORT ANSWER

Parking meter revenue may only be used for parking and traffic-related purposes that impact the

parking of vehicles within parking meter zones.

BACKGROUND

Within the City of San Diego, there are currently six Community Parking Distriets (Districts).

As set forth in Council Policy 100-18, the purpose ofthese Districts is "to provide a mechanism

whereby communities unable to meet existing parking demands may devise and implement

parking management solutions to meet their specific needs and resolve undesirable parking

impacts."

 The six Districts are as follows: (1) Downtown; (2) Uptown; 3) Mid-City; (4) La Jolla; (5) Old Town; and (6)

Pacific Beach. The first three were established in 1997 and the latter three were established in 2005.
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In accordance with this Council Policy, each District is managed by a Community Parking

District Advisory Board (Advisory Board). The Council Policy also sets forth that "[a]

percentage of the total parking meter revenues generated within each Community Parking

District shall be allocated to that Community Parking District on an annual basis. The

percentage shall be forty-five (45%) each fiscal year." The City receives the remaining fifty-five

(55) percent of parking meter revenue.

ANALYSIS

As set forth in the April Memo, in order for parking meter revenue to be a properly enacted fee

rather than a special tax, it must comply with state law which sets forth that such funds cannot

exceed the reasonable cost of providing the service or regulatory activity for which the fee is

charged and that the fee cannot be levied for general revenue purposes. Cal. Gov't Code §

50076. The April Meno stated that "[i]fthe City wants to fund... traffic-related projects with

fees generated by the City's parking meters such projects must be necessary for the control of

traffic which may affect or be affected by the parking of vehicles in a parking meter zone."

In order to install parking meters and set rates for parking meters, state law requires the City to

establish a parking meter zone through the enactment of an ordinance. Cal. Veh.

Code § 22508. In compliance with state law, parking meter zones have been established over the

years throughout the City wherever there are parking meters installed. Typically, a parking

meter zone consists of an approximately one block section of the street or a portion o f the street

on which the parking meter or set of parking meters are located. Pursuant to enactment by

ordinance, the City has established these parking meter zones and set parking meter rates.

SDMC §§ 86.11 and 86.13.

Regulatory fees such as parking meter fees2 cannot be spent on unrelated revenue purposes. See

Coier v. Ciy and Couy ofSan Francisco, 151 Cal. App. 4th 1326, 1339 (2007). Given that

the source of this revenue is derived from drivers who park at a metered space, parking meter

revenue must be expended to address legitimate parking-related concerns at parking meters. See

Cal. Gov't Code § 50076. Otherwise the concern is that parking meter revenue is being

collected and expended on unrelated purposes contrary to state law. Id; see aso Isaac v. Cio of

Los Angees, 66 Cal. App. 4th 586, 596 (1998). Ordinances that do not limit the way in which

regulatory fees collected may be expended or which allow the expenditure of such revenue

A regulatory fee "is enacted for purposes broader than the privilege to use a service or to obtain a permit. Rather,

the regulatory program is for the protection of the health and safety of the public." Cal#brnia Assn. Profssiona

Scentsts v. Department ofFjsh  Game, 79 Cal. App. 4th 935,950 (2000). The collection of parking meter

revenue is considered a regulatory fee because its stated purpose is to regulate and control traffic on public strts

and the parking of vehicles in parking meter zones. San Diego Municipal Code §§ 82.08 and 82.09.
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beyond the reasonably necessary expense ofthe regulatory effort have been deemed special

taxes. See Bixelssociates v. City Los Angees, 216 Cal. App. 31 12083 1219-1220 (1989).

In compliance with state law, the San Diego Municipal Code sets forth parameters on the use of

parking meter revenue. San Diego Municipal Code section 82.09 entitled "Parking Meters -

Collections - Accounting for Money" provides:

The City Manager is hereby authorized, and it shall be his duty, to

designate some person or persons to make regular collections o f the

money deposited in said parking meters. It shall be the duty of such

person or persons so designated to collect and deliver to the Treasurer

of The City of San Diego all money deposited in the parking meters;

the Treasurer shall keep accurate account of all the parking meter

money so delivered to him. Money so deposited in the parking meters

may be expended to meet the costs and expenditures involved in the

inspection, repair, regulation, installation, operation, control and use

o f the parking spaces and parking meters described herein, and the

costs involved in the regulation and control of the parking ofvehicles

and the control of traffic which may affect or be affected by the

parking of vehicles in the parking meter zones created hereby,

including the purchase, replacement, installation, repair, servicing and

operation of mechanical or electrical traffic signals for the direction of

said traffic or said parking and the cost of painting streets, curbs and

sidewalks with appropriate markings 3 lines and signs, and the

purehase construction, erection, repair and replacement of street and

curb signs for the direction ofsaid traffic or said parking, and for the

cost of patrolling said parking motor zones and enforcing therein all

traffic laws and regulations concerning the parking ofvehieles and the

movement of traffic which may affect or be affected by such parking

of vehicles, or for any of said purposes.

The California Court ofAppeal has specifically upheld the City's use of parking meter revenue

for traìc-reated purposes

 

stating that the City's Parking Meter Ordinance under San Diego

Municipal Code sections 82.08 and 82.09 "permits the use of the money thus received for

general traffic regulation and control in the areas in question, all ofwhich is a part of the

problem involved and designed to be benefited by the ordinance." Deyan v. City of San

Diego, 75 Cal. App. 2d 292, 296 (1946) (emphasis added); See aso SDMC §82.09. It is beyond

question that one of the legitimate purposes o f parking meters is "for the purpose of controlling

vehicular traffic." Siege v. Ci ofOakand, 79 Cal. App. 3d 351, 357 (1978).
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This MOL provides practical applications ofthis rule of law by addressing several different

scenarios involving the proposed expenditure ofparking meter revenue on parking and traffic-

related issues. Given that the City bears the burden of demonstrating that such expenditures are

appropriate in the event of any legal challenge, the most prudent approach is to interpret the use

of parking meter revenue in a judiciously conservative manner. See

 

Beaumont Investors v.

Beaumont-Cherry aey ater District, 165 Cal. App. 3d 227,235 (1985); see also Collier, 151

Cal. App. 4th at 1339.

There may be additional legal and policy issues that require consideration prior to the

implementation of any project involving the use of parking meter revenue, but that is beyond the

scope of this MOL. The following examples are intended only as a guideline in setting the

parameters on the appropriate use of parking meter revenue. The analysis of a particular project

is highly fact-specific requiring a detailed understanding ofnumerous factors including among

other things, the location of the project, the location of the nearest parking meter zone(s) to the

project location, the purpose and context in which the project is being undertaken, and a clear

understanding of the project's relation to addressing parking-related issues.

I. May Parking Meter Revenue Be Used to Re-Paint Colored Curbs?

Yes, so long as the eurbs are within a parking meter zone or address concerns regarding the

parking of vehicles in a parking meter zone. San Diego Municipal Code section 82.09

specifically states that parking meter revenue may be used for painting curbs in such a manner.

Notwithstanding the foregoing, the proposed use of parking meter revenue to re-paint colored

curbs would have to be analyzed on its own set of specific facts to properly determine if it is an

appropriate expenditure of such funds.

II. May Parking Meter Revenue Be Used to Re-Stripe Streets to Provide Angular

Rather than Perpendicular Parking?

Yes, so long as it affects the parking of vehicles in a parking meter zone. San Diego Municipal

Code section 82.09 states that parking meter revenue "may be expended to meet the costs and

expenditures involved in the inspection repair, regulation, installation, operation, control and use

ofthe parking spaces and parking meters described herein... and the control of traffic which

may affect or be affected by the parking of vehicles in the parking meter zones created hereby..

55

If the street re-striping were to impact parking at a nearby parking meter zone by creating

additional parking spaces an expenditure of parking meter revenue in this instance could be

justified as a means to control the flow of traffic by allowing drivers to find parking spaces more

easily and relieve congestion at nearby parking meter spaces. Even if no additional parking

spaces were added, the act of making the spaces angular at a location in proximity to a parking
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meter zone could further traffic control by making it easier to enter and exit these spaces, thereby

allowing traffic to f[ow more freely within an affected parking meter zone.

As with any project, the proposed use of parking meter revenue to re-stripe streets would have to

be analyzed on its own set of specific facts to properly determine if it is an appropriate

expenditure of such funds.

III. 

May Parking Meter Funds Be Used to Repair a Street?

Yes, so long as the street repairs are within a parking meter zone or within close proximity to a

parking meter zone such that the repairs affect the control of traffic within a parking meter zone.

Caution and restraint must be exercised to avoid the use of parking meter funds as a wholesale

replacement for general funds. See Cal. Gov't Code § 50076. For example, the expenditure of

parking meter revenue for general street repairs on a city-wide basis would violate state law by

exceeding the regulatory purpose for which the parking meter fees were collected.

Although the repair of traffic signals, street signs, and curb signs are specifically enumerated as

legitimate traffic control expenditures in the San Diego Municipal Code, street repairs are not.

See SDMC § 82.09. Nevertheless, as it relates to the control of traffic, street repairs may be a

legitimate expenditure of parking meter revenue because the list o f enumerated traffic control

measures under SDMC section 82.09 is not exhaustive. Where a particular proposed expenditure

is not specifically enumerated in the San Diego Municipal Code as a traffic control measure, an

analysis will need to be conducted in order to determine if it actually affects the control of traffic.

For example, the repair of a pothole adjacent to a parking metered space or on the same street

and block of parking meters could be a traffic control measure. A pothole on a street could cause

adverse traffic impacts by requiring ears to slow down such that it affects the flow of traffic.

However, the further away the pothole is from a parking meter, the more attenuated the

relationship to controlling traffic at a parking meter zone. Consequently, the less likely that it

would be a legitimate use of parking meter revenue.

Again, the proposed use of parking meter revenue for any street repair would have to be

analyzed on its own set of specific facts to properly determine if it is an appropriate expenditure

of such funds.

IV. 

May Parking Meter Revenue Be Used to Install Signs?

Depending on the type of sign, it may be an appropriate expenditure o f parking meter revenue so

long as the installation of the particular sign addresses a parking concern at nearby parking
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meters. In addition, the installation of any signs visible from the public right-of-way would have

to comply with the Citys Sign Ordinance (SDMC §§ 142.1201-142.1292).

Signs which simply advertise specific businesses are most likely an inappropriate use of parking

meter revenue as the installation of such signs do not relate to parking or traffic control. In

addition, the expenditure ofparking meter revenue to advertise private businesses raises a

concern involving a gift ofpublie funds. See San Diego Charter § 93. In order to avoid a

Charter violation, a reasonable public purpose in which the City benefits from the expenditure

would also need to be identified. See hite v. State of Calornia, 88 Cal. App. 4th 298,313

(2001). It is highly unlikely that any justifiable public purpose could be found for such an

expenditure ofparking meter funds.

Parking meter revenue may be used to install signs sometimes known as "way-finding signs",

which provide directional information to drivers where such signs provide information on

available public parking locations in proximity to parking meter zones. San Diego Municipal

Code section 82.09 states that parking meter revenue may be used for the erection, repair and

replacement of street and curb signs for the direction o f traffic or parking.

Way-finding signs which point to publicly owned facilities such as a sign showing the direction

to a public library would likely be an appropriate expenditure ofparking meter revenue so long

as it was within sufficient proximity to a parking meter zone to affect the flow of traffic therein.

To further increase the likelihood that such an expenditure would be deemed an appropriate use

of parking meter funds, the signs should identify public parking locations associated with the

library rather than just the library itself.

On the other han the use of parking meter revenue for directional signs for parking lots of

private businesses raises a concern that such an expenditure would constitute a gift ofpublie

funds. See White, 88 Cal. App. 4th at 313. In order to satisfy the requirement of a public

purpose, an analysis would need to be done on the benefit inuring to the City from such an

expenditure of parking meter revenue. Id As a threshold matter, the traffic concerns would

need to be substantial in order to legally justify any expenditure of parking meter revenue as

being in furtherance of a public purpose. The more significant the traffic concerns caused by a

commercial enterprise to parking at parking meters, the more likely it is that the public purpose

requirement could be satisfied. For example, it is likely that the installation of signs denoting

directions to parking for non-City owned tourist destinations such as Sea World or the San Diego

Zoo would satisfy the public purpose requirement both because ofthe magnitude ofthe traffic

impacts they create and because of the public interest in getting tourists to these locations.

However, in order to justify the expenditure of parking meter funds, such signs would still need

to be installed in proximity to parking meter zones.

Traffic signs such as stop and yield signs are traffic control measures that constitute an

appropriate use ofparking meter revenue so long as the signs are within or in proximity to a
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parking meter zone. SDMC section 82.09 specifically allows for the erection, repair and

replacement of street signs for the direction of traffic.

The replacement of street blade signs located at each intersection which convey street name

information to drivers would likely not be an appropriate use of parking meter revenue unless

such signs were so worn and illegible as to cause adverse traffic impacts by requiring drivers to

constantly slow down in order to determine which street they had just passed. As previously

stated, SDMC section 82.09 requires that if parking meter revenue is to be expended on traffic-

related purposes, it must affect the parking of vehicles within parking meter zones. The use of

parking meter revenue to replace otherwise legible and functional street blade signs would not

likely be a justifiable use of such funds because it does not address concerns related to the

parking of vehicles within parking meter zones.

Of course any project involving the installation of signs with the proposed use of parking meter

revenue would have to be analyzed on its own set of specific facts to properly determine if such

an expenditure of funds was appropriate.

V. May Parking Meter Funds Be Used to Hire a Professional Traffic Engineering Firm

to Investigate the Feasibility of Installing a Speed Bump to Ensure Pedestrian

S

a

f

e

t

y

?

Yes, but only if such an evaluation is necessary to further an otherwise acceptable purpose for

which parking meter revenue may be spent. Neither the hiring of a professional traffic

engineering firm nor the actual installation of a speed bump are an expressly enumerated

permissible use of parking meter funds under SDMC section 82.09. Consequently, the facts

concerning a particular project would need to be analyzed to establish such a use as a legitimate

traffic control measure affecting the parking of vehicles within a parking meter zone. Such an

analysis would be analogous to that of using parking meter revenue for street repair, addressed in

the response to that ofusing Question No. 3 above. For example, ifcars were traveling too fast

making it difficult for vehicles to park within a certain parking meter zone, parking meter funds

could be used to pay for speed bumps. On the other hand if speed bumps were being installed

for pedestrian safety purposes in an area that was not in proximity to a parking meter zone such

an expenditure ofparking meter funds would be inappropriate.

Without a legitimate underlying purpose for which parking meter revenue can be lawfully

expended, any study or evaluation in preparation for such purpose would be deemed an

inappropriate use ofparking meter funds. However, even if the underlying purpose (such as the

installation o f speed bumps) were deemed to be an acceptable expenditure o f parking meter

revenue, any preliminary preparation work done would need to be evaluated in light ofwhether

such work was necessary for accomplishing this purpose.



Beth Murray

-8-

 

September 30, 2010

Deputy Director,

City Planning and Community

Investment

As with any project involving the proposed use ofparking meter revenue, the use of such funds

to hire a professional traffic engineer would have to be analyzed on its own set of specific facts

to properly determine if it is an appropriate expenditure.

VI. 

May Parking Meter Funds Be Used to Fund Signs and Markers for the Formation

of Quiet Zones?

No. Quiet zones are areas established so that trains do not have to blow their whistles to alert

pedestrian and vehicular traffic ofthe trains' proximity. These quiet zones are usually

established through Council action authorizing the creation of geographical boundaries and the

cretion of appropriate signs and markers. The purpose of a quiet zone is to provide peace and

quiet to community residents. Therefore, the use ofparking meter funds for this purpose would

not be appropriate.

Of course, the proposed use of parking meter revenue for a specific project involving the

formation of a quiet zone would have to be analyzed on its own set of detailed facts to properly

determine if it is an appropriate expenditure of such funds.

VII. May Parking Meter Funds Be Used to Enhance Bus and Trolley Stops?

Perhaps, depending on the facts. Although Council Policy 100-18 sets forth an acceptable use of

parking meter revenue to include "[p]romoting alternative forms of transportation to reduce

parking demand (e.g., community shuttles public transit, bicycling, and walking)", it also states

that such a purpose must nevertheless be in accordance with SDMC sections 82.08 and 82.09. In

order to justify the use of parking meter funds for enhancements to bus and trolley stops, the

proposed enhancements must satis fy the requirement o f controlling the use of parking spaces at

parking meters or being a traffic control measure addressing the parking of vehicles in a parking

meter zone

It could be argued that one ofthe primary functions of bus and trolley stops is to promote public

transit, thereby reducing vehicular traffic on public streets and reducing the demand for public

parking including parking meters. However, enhancements of a purely aesthetic nature to bus

and trolley stops would serve little or no practical purpose as it relates to traffic control and/or

the parking of vehicles. Regardless of whether or not a bus or trolley stop looks appealing, it still

serves its function of being a location for commuters to gather to access the bus or trolley. Of

course, it is possible that a beautifieation program could potentially attract an incremental

increase in public transit ridership. However, such a relationship to traffic control and parking

seems tenuous, at best, without factual support.

The analysis ofthe use of parking meter revenue for bus and trolley stops should consider

whether the enhancement is necessary for the bus or trolley stop to serve its function of

providing access to public transit. Whether any enhancement is necessary would likely require
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an objective study to analyze the impediments for ridership, whether aesthetic enhancements at a

particular bus or trolley stop is required to address those concerns, and whether the enhancement

would affect the parking of vehicles within a parking meter zone. For example, the installation

o f lighting at a bus or trolley stop for the safety of public transit riders may be an appropriate use

of parking meter funds so long as the bus or trolley stop is in sufficient proximity to a parking

meter zone such that it would affect the parking of vehicles by relieving parking congestion at

that location. In order to justify such an expenditure of parking meter funds, a factual

determination must be made that the lighting is necessary to allow access to public transit

Important factual considerations may include whether the bus or trolley is operated in the

evenings, whether there are actual safety concerns due to the darkness and/or location ofthe

stop, and whether the stop relieved parking concerns at a nearby parking meter zone.

As with any project involving the proposed use ofparking meter revenue, the use of such funds

for bus and trolley stop enhancements would need to be analyzed on its own set of specific facts

to properly determine ifit is an appropriate expenditure of such funds.

VIII. May Parking Meter Revenue Be Used to Partially Fund a Private Development

Project?

No. Typically, development projects have a component that includes a certain number of

required parking spaces. See SDMC §§142.0501 - 142.0560. Funding used to support parking

spaces that are mandated as part of a private development project is tantamount to supporting the

construction of the development itself.

Neither the San Diego Municipal Code nor Council Policy 100-18 set forth any intent for the

authorization of parking meter revenue to fund general construction projects. See SDMC §§

82.08 and 82.09. To the contrary, Council Policy 100-18 speaks ofthe potential use of parking

meter revenue for "public parking facilities", not private parking as part of a private development

project. If parking meter revenue was expended towards the required parking of a private

development, there would be virtually no limitation on the type of construction projects that

parking meter revenue could be used to fund. Such a limitless expansion of the use of parking

meter funds would cause concerns that such funds are being used for unrelated and general

revenue purposes in violation of state law. Bixelssociates, 216 Cal. App. 3d at 1219-1220;

Cal. Gov't Code § 50076.

Notwithstanding the foregoing, the proposed use of parking meter revenue to partially fund a

construction project would have to be analyzed on its own set of specific facts to properly

determine if it is an appropriate expenditure of such funds.

IX. 

May Parking Meter Revenue Be Used to Fund an Artist to Create a Mural on a

Pedestrian Walkway?
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It is unlikely that an art mural created on a pedestrian tunnel would be upheld by a court as an

appropriate expenditure of parking meter revenue. Proponents of the mural would likely argue

that the mural would encourage use of the pedestrian walkway because it would make the

surroundings more beautiful and pleasant for taking a walk or stroll. Although this question does

not address the funding of a pedestrian walkway with parking meter revenue, the analysis must

start with whether the pedestrian walkway is a legitimate use of such funds given that the art

mural is intended to encourage its use. If parking meter revenue cannot be used to fund the

pedestrian walkway itself, an art mural created to encourage the use of such a pedestrian

walkway would certainly not constitute a justifiable expenditure ofparking meter revenue. The

pedestrian walkway would need to be situated close to or within a parking meter zone and be

configured in such a way as to promote walking toward some destination(s) that one might

otherwise travel by ear to reach. In this manner, it would presumably affect the parking of

vehicles by making it more conducive to walk to those destination(s), rather than drive and have

to park within a parking meter zone to do so. Even such a relationship to traffic control would

appear tenuous at best. An objective study would be necessary to establish such a finding.

However, assuming that the pedestrian walkway was deemed to be a legitimate traffic control

measure within proximity to a parking meter zone, the analysis with regard to the creation of the

art mural itself is analogous to that of the enhancement ofbus and trolley stops in Question No.

7. Given that the purpose of an art mural is for purely aesthetic purposes it appears rather

doubtful that it could reasonably be necessary for the use ofthe pedestrian walkway as a traffic

control measure.

Of course, any project for the creation of an art mural involving the proposed use ofparking

meter revenue would have to be analyzed on its own set of specific facts to properly determine if

it is an appropriate expenditure of such funds.

X. May Parking Meter Revenue Be Used to Pay for the Installation of Landscaping

and Maintenane of That Landscaping?

In most instances, the answer is no. But under certain, very specific factual circumstances, it

may be appropriate to use parking meter revenue to pay or the installation of landscaping and the

maintenance of that landscaping. Routine landscaping and maintenance of City property is

categorized as part of the "general operations of the City" in which general fund revenue would

typically be utilized. See San Diego Charter § 71. Consequently, any use of parking meter

revenue towards such a purpose would carry the risk of characterizing parking meter fees as

special taxes. See Cal. Gov't Code § 50076.

However, Council Policy 100-18 allows the use of parking meter revenue for "[providing for

extraordinary maintenance and landscaping activities associated with or required by any of the

activities listed above."
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The term "extraordinary" is not specifically defined, but needs to be understood in its proper

context taking into account its common usage and Council Policy 100-18. The American

Heritage Dictionary defines extraordinary as beyond what is ordinary or usual." With this in

mind and interpreted within the context of Council Policy 100-18, the term "extraordinary"

describes expenditures for maintenance and landscaping that are beyond the general landscaping

and maintenance that the City performs on its properties. In particular, the landscaping and

maintenance must be tied to the use of parking or traffic control measures that address parking

concerns within parking meter zones. In addition the Council Policy's reference to "activities

listed above" is all attempt to identify appropriate expenditures of parking meter revenue that

presumably address parking concerns within parking meter zones. Among other things, these

include the ereetion of public parking facilities and lots. Consequently, it would likely be an

appropriate use of parking meter revenue to maintain required landscaping for public parking

structures and parking lots that are proximately located to parking meter zones such that they

could increase the supply and address the demand for parking spaces in these areas.

Clearly, the proposed use of parking meter revenue for landscaping would have to be analyzed

on its own set o f specific facts to properly determine if it is an appropriate expenditure of such

funds.

CONCLUSION

Parking meter revenue may only be expended for parking and traffic-related purposes that

impact parking at parking meter zones. State law prohibits the expenditure of regulatory fees

such as parking meter funds for purposes unrelated to the specific regulatory activities for
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Office of

The City Attorney

City of San Diego

MEMORANDUM

MS 59

(619) 236-622'0

DATE: 

A

p

ril

 1

6

20

12

TO: 

Deborah L Barrow, Director, San Diego Public Library

FROM: 

City Attorney

SUBJECT:

 

Proposition 26 Review of Proposed Library User Fees for FY 2013

INTRODUCTION

Uder Council Policy 100-.05, general fund deparments are required to conduct comprehensive

user fee studies every three years. These fee studies ensure City deparhnents identify and recover

all reasonable ;and allowable 'costs incurred in providing government services.

Financial Management staff has asked participating departments to obtain an opinion on the

legality of their proposed user fee adjustments and additions from the Office of the City Attorney

in light of Proposition 26. Approved by the voters in 2010, Proposition 26 amends articles XIII A

and XIII C of the California Constitution to provide that a levy, harge, or exactíon of any kind

imposed, increased or extended by a local government is a tax unless an.exception applies.

Exceptions to P'roposition 26 include user fees; government service or product fees; regulatory

fees; government property entrance es; fines and penalties imposed by a court or local

government; property development impact fees and assessments and propeity·related fees,

governed by P'roposition 218.

Each P'roposition 26 exception involves its own legal standard for 

:

determining the amount of a

legally permissible fee. Under article XIII C, section 1(e)(1)(2)(3) ofthe California Constitution,

which discuses some of the exceptions 

.

to Proposition 26, no fee may exceed the reasonable cost

of providing the service. However, such fees should reimburse the government entity for all

reasonable direct and indirect expenses ineurred. United Business Commssion v. CY<y f

San Diego', 91 Cal. App. 3 156,166 (1979). As noted in UntedBusiness Commission, "... the

 For a fuler discussion of P'roposition 26, see 'City At:'y MOL No. 11 3 (Mar. 4, 2011), "Proposition 26 and Its

Impact on City Fees and Charges."
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muicipality need only apply sound judgment and consider 'probabilities according to the best

honest viewpoint of informed officials'iii determining the amount of the fee." Id. This Office

has advised City staff to explain the link between the cost and the service provided and justify all

fee calculations based on a study of the costs associated with the fee for Council's considertion

and approval. Therefore dependig on the particular type ;of fee and individual department

activities, staff for each City department dev:eloped their proposed user fee adjustments using the

comprehensive Citywide method developed by Finanial Management and Coinptroller staff.2

Wehve reviewed a. detiled summary of the San Diego Public Library D

'epartment's cost

reicovery calcutions as described in Exhibit A and proposed fee adjustments as described in

Exhibit B. Our Proposition 26 analysis of each fee is discussed below.

DISCUSSION

As -shown in Exhibit B, the Library is proposing one change to its !existing user fees: a decrease

in the fee for library cards for non-residents from $30 to $28. There is also a proposed eitywide

fee for photocopies of $.25 per page that will be addressed in a separate memorandum. Tis

citywide fee will be an increase from the fee urrently charged at the City's lbraries for

photocopying.

Proposition 26 does not apply to fees that are not being modified, as long as the aulliority for the

fee has not expired or been rescinded. The fee schedule currently in use by the Library was

approved by the City Council on May 4, 2009, by Resolution No R-304810, effective

July 1, 2009. The- authorization ofthese fees did not include an expiration date and these fees

reiîaii i pce· itil whdrawn or changed by the City Council.

As discussed above, Proposition 26 contains several exceptions tat cover many of the fees

typically imposed by government. These exceptions include fees charged in order to receive a

specific benefit or privilege (User Fee) or a specific government service or product (Service

Fee). For User Fees and Service Fees, the exception applies as long as the fee charged does not

exceed the reasonabe cost of providing the beneit or servce involved. Voter approval is not

required for hese types of fees because the fees are limitd to the actual dministrative cost of

providing the service and only those who r!eceive the se ce or product are charged.

Non-Resident Library Card Fee

The Library currently charges out-of-state residents $30 per yearfora library card. This fee is

based on the per capita co:st to provide library services to City residents. The Library is

proposing to change the fee from $30 to $28 to match the per capita cost, This charge fálls under

2 The method was approved by Financial Management ad the Comptroller ad provided to the dep

,

artments b!y

FËnaiial Marìagement. The number (budget item) used to apportion rates overhead id d) ai·ist d·i'·:e cos is

te responsibility of each department based on the contents and knowledge of their individual department activities.

This Office did not independently verify or recalculate the numbers provided or the validity o:f the methodolog
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either the Usr Fee category as a charge imposed for a specific benefit conferred or privilge

granted directly to the payor, or uner the Service Fe:e category as a fee for a sp:eeiie

government service or product provided directly to the payor. In both cases, for afeeto fit within

the exception, the benefit or s:ervice must not be provided to thoe not harged, and the fee must

not exceed the reasonabe costs to he 1ocál government f eonferring the benefit, granting the

privilege, or providing the service. Cal. Const. ait. XIII C, §§ 1:(e)(1) and 1(e)().

This fee is not charged to all library patrons, but only to those who are not residents of

California As aparticipant in the state's universal ending program, the Citys library patrons

have access to library resources throughout the state, and the City has access to state funds

speciñcálly directed to support the operation of free public libraries in the state. See Cal. Educ.

Code §§ 18010-18013, 18030. Accordingly, through the payment of locl and state tax.es,

California residents pay for and have privileges at public libraries throughout the state. N on-

residents, on the other hand have not paid to support the public library -system iii California, and

the char.ging of a fee based on the perperson cost ofproviding library sevices is appropriate.

See 61 Op. Cal. Att'y Gen. 512 (1978). With this fee, both resident and non-resident users pay

for the priviege of borrowing materials and accessing the services the Library offers. As such,

the fee comes within the User Fee and Service Fee exceptions.

CONCLUSION

The non-resident library card fee falls within the Service Fee anor User Fee ·exceptions to the

definition of a "tax" under Proposition 26. Accordingly, we conclude that the fee does not violate

the provisions of Proposition 26.

JAN  GOLDSMITH CITY ATTORNEY

//

By  

Carrie L Gleeso

Deputy City Attorney

CLO:al.amt

Attachmients: Exhibits A an:ð B

ec: Mark Leonard Director Financial Management

MS-2012-12



Exhibit A

Fiscal Year 2013 Proposed User Fee Adjustments

Cost Recovery Calculations
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Exhibit B

Fiscal Year 2013 Proposed User Fee Adjustments

Department Summary
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Beth Mutay, Deputy Director, Economic Development Department

FROM:
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CT: 

Guidelines forthe Use ofParking Meter Funds for Various Types of Signs

Associated with the Downtown Wayfinding Signag:e Update Project

INTRODUCTION

As part of the Downtown Wayfinding Signage Update Project (Project), the Centre City

Dev:elopment Corporation (CCDC) is proposing to install various types of signs within the

Downtown Community Parking District for the pupose of identifying the general boundaries of

various neighborhoods within downtown San Diego and ssisting drvers and pedestrians to find

public parkig nd reach public destinations of interest within or iii close proximity to downtown

San Diego.

This Office previously issued a Memorandum of Law dated September 30,2010 enitled

"Guidelines for the Use of Parking Mete Funds for Parking and Traffic-Related Purposes"

(September MOL). See City Att'y MOL No 2010-20 (Sept. 302010). The September MOL

provided practical guidelines and considerations on the use of parking meter funds, including the

use of such funds for signage. However, it did not address any specific set of fcts.

This Memorandum expands on the September MOL as it perains to the use of parking meter

funds for signage by analyzing the facts provided by CCDC staff about the Project as set forth

herein. This Memoran:dum is based soely on the specific facts set out iii this Memorandum. As

with any legal analysis any alteration of the facts presented to this Office could affect the

conclusions reached in this Memorandum.
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QUESTION PRESENTED

May parking met:er funds be used to purhase and install vehicular directional sigs gateway

signs, kiosk sigsi pedestrian directional sigíis :and sidewalk cøopasss within the Downtown

Commuity Parking District aspart of the Project?

SHORT ANSWER

With the exception of sidewalk compasses, th:e an.swer is generally yes, so long as the various

signs for which parking meter revenue will be expended reasonably assist drivers to

destination(s) that are public points of ineret are located within the Downtown Community

Parking District and are sitited within sufficient proxímity to a parking meter zone to affect the

fow of traffic therein and the signs fully comply with the City's Sign Ordinance. On the other

hand, parking melter revenue may not generally be used to purchase and install sidewlk

compasses Which are embedded on the sidewalk surface becaue they would not reasonably

assist drivers with parking within parking meter zones,

BACKGROUND

Almost the entire downtown San Diego area, located to the west of Interstate 5 and bounded by

Laurel Street to the.north, comprises wha is known as the Downtown Community Parking

District (Downtown CPD). The Downtown CPD includes the neighborhoods of Little Italy,

'Cortez, Marina, Gaslamp Quarter Horton, and East Village. It also includes San Diego Unified

Port District property. Attached to this Memorandum as xhibit 1 is a map illustrating the

boundaries ofthe Downtown CPD. CCDC is the Downtown CPD Advisory Board. In its

capacity as such, CCDC is proposing the Projet to in¤stall a comprehensive integrated system of

various type:s of signs within the downtown San Diego area.

The P'roject co!ntemplates that over 200 signs will be purchased and installed throughout the

Downtown CPD. These signs are ofvarious types including gateway sigs, vehicular directional

signs, kiosk sigs, edestrian signs,.and sidewalk compasses. Many of the differet ypes of

signs will share a similar color scheme, font, and distinctive fin-type markings so that drivers and

pedestrians will readily identify the various ltypes of signs as being inter-related and inter-

connected. As it relates to existing vehiculardirectional and kiosk signs, these signs, will be

replaced with new signs of this type so that all ofthe signs will share the same color scheme and

 An aìaysis of whether the proposed signs comply with he City"s Sign Regulatíons found in Chapter 14, Arcle 2,

Division 1 2 of the Sm Diego Municipal Code is beyond the s!ope of this Memorandum.

2 Asset forth in Council Poicy 100=18, Community Parking Districts, ad discussed in the September MOL, the

purpose:of suoh a distrit is "to provde a mechaism whereby communities unable to ieet existing parldag

demands may devise and implementprking managment liis to meet their specific needs and resolve

undesirable pl<ing impacts ." Pursuant to the adoption of Resolution No. R-289520 on December 2, 1997, the San

Diego CityCouncil designated CCDC as the Downtown'CPD Advisory Board.
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distinctive markings. Additional vehicular directional and kiosk signs will also be installed

throughout various ocations in downtown San Diego. Aecording to CCDIC staff, the othr types

of signs do not currently exist within the Downtown CPD so no replacement will be necessary.

The overall purpose of the signs is to form a clear integrated system to assist drivers and

pedestrians in knowing wher!e they are at any given 1!ocation and in reaching available public

parking as well as major streets, highways ancí public points of interest within downtown San

Diego. Attahed as Exhibit 2 is an overview map oftlie downtown San D:iego area along with a

!eries of fur close-up detailed maps illustrating the proposed ocations of all of the various types

of signs within the Downtown CPD. CCDC staffhas represented that virually all of the

maintenance of the newly installed signs associated with the Project will paid for with na:onies

other than parking meter funds.

ANALYSIS

I. PARKING METER FUNDS MAY GENERALLY BE USD TO PURCHASE

AND INSTALL VEHI'CULAR DIRECTIONAL SIGNS.

Vehicular directional signs are signs whih are looated in such a manner as to be readily visible

to drivers to assist them with e preferred or most direct route to reach various destinations.

These signs are typically located above or in proximity to traffic sigals or on public light poles

and direct drivers to such destinations with the use: of arrows pointing iii the direction that drivers

need to tum iii order to reach a particular desnation. Atached as Exhibit 3 is an example of a

proposed vehicular directional si,gn. The Project proposes the purchase md istallation of such

signs to direct drivers to public paking, major streets, highways, and public points of interest

within downtown San Diego,

Vehicular directional signs are subjet to the Federl Highway Administration's Manual on

Uniform Traffic Control Devices (MUTCD), which among other things sets the recommended

nininìum national standards for the design and installation of traffc signs. Tese stadards

include the shapes, colors and fonts used in signs. According to the Federal Highway

Administration website, "Inlon-compliance of the MUTCD ultimately can result in loss of

federal-aid funds as well as significant increase in tort liability." See

ttp://mutcd.Íhwa.dot.gov/kno :overview.litin-(las:t visited May 1, 2012).

=According to CCDC staff, the current vehicular directional signs in the Downtown CPD were

installed about 12 years ago and are not in compliance with the 200'9 edition ofthe MUTCD,

3

This Memorandum do:es not address the legality ofths use of parking meter funds for sign maintenane: Fuíher

this Memorandum does not discuss or opine on the scope of the Project as it relates to among other thíngs, he

appropriate size of the signs or the number of signs of a particular typô that may be funded. if at all, with parking

meter reveime. Even if this O:ffice determines that p!arking meter funds may be legally usied for a particular purpose

the City has dsçretion to decide whether or not the expenditure ofp,arking meter reveue for a particular purpose is

an appropriate use of such fnds.
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which is the most recent edition (2009 MUTCD). Among other things the !current v

ehicular

diretional signs do nothave the recommended differential between text and the backgroud

color as set forth by the 2009 MUTCD. All of these standards are intended to make traffic signs

visibly clear and consistent natiowide to promote traffic safety. The proposed:vehicular

directional signs will fully comply with the 2009 MUTCD in all respects.

San Diego Municipal Code section 82.09 states that parking meter revenue may be used for the

cretion, repair, and replacement of street and curb signs for the direction of traffic and parking.

This Office has previously opined fhat the use of parking meter funds must se a functional

purpose, not simply an aesthetic one. September MOL, pp. 7-8. Given that vehicular directional

signs are traffic signs subject to the MUTCD ad that compance with the MUTCD serves a

functional puipose the us!e ofpícing meter revenue to purchase and install such signs would

generally be an appropriate use of such funds.

At the same time, however, the use of parking meter revenue for such purposes is not without its

limits. In order to use parking meter revenue to purchase and install vehicular directional signs

such signs must be within a parking meter zone or in sufficient proximity to one that it impacts

parking or traffic within a parking meter zone. Furthermore, parking meter revenue available to

CCDC must be spent within the Downtown CPD as CCDC is the Downtown CPD Advisory

Board. See Council Policy 100 18, Community Parking Districts (Coucil Policy 100-18).

In addition, the replacement or installation of vehicular directional signs must primarily serve a

functional purpose rather thanân aesthetic one. As set forth in the September MOL with the

example of street blade signs, this Office opined that "[t]he-use ofparking meter revenue to

replace otherwise legible and functional street blade signs would not likely be a justifiable use of

such funds beiause it does not address concems related to the parking of

 vehiles within parking

meter zones." See September MO'L at 7. In other words, "elancients of  purely aesthetic

nature... would serve little or no practial purpose as it relates to traffi control and/or the

pa.rking of vehicles." Id. at 8. Council Policy 100-18 further supports this position by stating in

relevant part that parking meter revenue may be used for [providing... vehicolr corivniençe

,.. provided that the ectivity primarily relates to parking or the control and management of

traffi (including vehiular, bicycle, or pedestrian traffic) which may affect or be affected by the

parking of vehicles within parking meter zones." See Council Policy 10018 C.2.h.

Ther:efore, it is arpropri,ate to use parking meter rn to fund the purchase and installation of

vehiular directional signs as part of the Project be!cause these signs will be located within the

Downtown CPD® Furthermore, the primary purpose of this Project as it relates to vehicular

directional signs is a ñmetional, not aesthetic one; that is, to assist iii ontrolling traffic and

4 City staff has determined that eertaii reas aíround parking meter zones ars in such relatively close poximity and

oontiguity to a parking meter zone that they would impact traffic and part<ing within a parking meter zone. Such

areas of ipact are known as paing meter impat zones. Given the number of parking ineers which are spread out

throughout the Downown CPD City staff has designãted thø entire Downtown CPD as a parking meter impact

zone.
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parking within parking meter zons and to bring the City's signage into co:mpliance with the

2009 MUTCD. Additionally the new vehicular directional signs will be purchased and installed

as part of a comprehensive integrated system of raff management within the Downtown CPD.

As it pertais to identifying   or points of interest so ong as he véb  cula diretional signs

direct drivers to p

:

ublic points of interest the expenéture of parking meter fnds for su

ch

pupioses should be appropriate. See September MO'L at 6

n. PARKING METER FUNDS MAY BE USED TO PURCHASE AND INSTALL

CERTAIN TYPES OF GATEWAY SIGNS PROPOSED AS PART OF THE

PROJECT.

In addition to vehicular directional signs, the Project propo

ses the purchase and installation

.of a

number of gatway signs. Lighted, large pillarshaped primary gat;eway signs with "Downtown"

ver-ticaly insciibed will be used to identif he overall downtown San Diego area. These sigs

are in the nature of monuments. Attached as Exhibit 4 is an example of a proposed primary

gateway sign. Sinallerseconéary gateway signs will be used to identify the various

neighborhood districts within downtown San Diego. Attached as Exhibit 5 is ll example of a

propo:sed secondary gateway sign.

The purpose of the primary gatewy si.gns is to infori first-time visitors and tourists to San

Diego that they are entering or exiting downtown San Diego, For example one of these sigs is

proposed to be located on Harbor Drive near the San Diego International Airport

. The main

purpose ofthe secondary gateway signs is to inform drivers and pedestrians when they are

moving between neighborhood districts within downtown San Diego.

In general the purchase and installation of gateway signs within the Downtown CPD is an

appropriate use of parking meter funds because the signs serve a functional purpose in assisting

drivers in identifying the disiet in whi h they are located. Without suh signs, drivers

particularly those unfamiliar with downtown San Diego would not have information regarding

when they had reached downtown San Diego or which particular downtown neighborhood they

were in. This confusion could result in such rivers unnecessarily circling various districts

before finding their ultimate.destination, thereby adding to trafñe congestion. By readily

identifying downtown iSan Diego and the various nei,šbborhoods within downtown, gateway

signs assist with traffic control within parking meter zones in the Downtown CPD by allowing

drivers to more quickly locate where they are so that they can more easily reach their final

destination.

According to CCDC staff, many of the secondary gateway signs identifying the various districts

will share similar font types, shapes, and colors. To the extent that any of the signs, such as the

 This Office is informed by CCDC staff h:a

t one or more of the pimary gateway signs may need to be located on

California Departín.ent of Transportation (CalTrans) property with its conset. If any suioh signs are located on

CalTrans property outside the Downtown:CPDs Parkig meter irevenue may not be used to fund the purchase or

installati:on of any su:ch signage. See Council Policy 100-18 2 and C.2.
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little Italy secondary gateway sign with its mosaic base and other features, do not share similar

characteristics involving color scheme, font, or sign shape with other secondary gateway signs

proposed in the Project, it could b argued that such differences serve a primarily aesthetic

function and do not further the control of parking and traffic within parking meter zones or the

purpiose of the Project, which is to provide a clear integrated system iof traffic management

within the Downtown CPD. While reasonable aesthetic design components may be incorporated

into signage, caution is advised against having such iaesthetics dominate the functional

components ofthe signage or deviate significantly from other similar type ofsignage in the

Project.

IIL PARKING METER FUNDS MAY BE USED TO PURCHASE AND INSTALL

THE KOSK SIGNS PROPOSED AS PART OF THE PROJECT.

Kiosk signs are signs -intended for pedestrians, which contain maps of the downtown San Diego

area identifying streets and major public points of interest A Idosk sign typically consists of two

vertical posts supporting a central pel, which contins a map. Attched as Exhib:it 6 is an

example ofaproposed kiosk sign. CCDC staffhas

 

1-epresented that no individual private

businesses will be identiñed iii any of the kiosk signs; only public points-of-interest will be

identified. The Project contemplates that he handful of existing kiosk signs in the Gaslamp

Quarer will be repilac

i

ed with new kiosk signs. According to CCDC staff, the existing kiosk

signs are routinely vandalized The new kiosk signs apparently are more durable ias -they will not

involve the use of glass or plastic. Furthermore, these new kiosk signs will share the same color

scheme and distinctive fin-type markings as many of the other signage types.

As opposed to vehicular directional signs and gateway signs, kiosk signs are intended solely for

pedestrian use. San Diego Municipal Code section 82.09 makes no explicit reference to the use

o f parking meter fds fr pedesitri,an purposes. However, Council Policy 100-18 provides that

parking meter funds may be used for "[plro:viding for pedestriancomfort and convenience . . .

provided that the activity primarily relates to parking or the control and management of traffic

Ùncluding vehicular, bicycle, or pedestrian traffic) which may affect or be affected by the

parking of vehicìcs ithin parking-meter zones." See Council Policy 100-18 C.2.1

In order for such signs to reasonably affect he parking of vehicles within paing meter zones,

drivers on the street mustbe reasonably aware of the existence ofthe kiosk signs. Although

intended for pedestrians, kíosk signs can also be seen from afar by drivers passing by. Provided

that the kiosk signs are placed in locations such that drivers will be aware oftheir exisence, such

signs coul:d further the control of parking and traffic management by assisting drivers who park

in proximity to such signs to reach their ultimate destination.

The particular kiosk signs proposed as part of the Project clearly appear to assist drivers in

reaching their ultimate destination because these kiosk signs will also proide information visible

to drivers: regarding the naine of the neighborhood district n a fin-like prousion

-

 at the t

:

op of

the sign. Drivers, especially those unfamiliar with the area could reasonbly opt to park within a

nearby parking meter zone with the knowledge that a-kiosk sign was available to assist them in
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reajðily determining their locationon the map as well as finding publieponts-of-interest. By

serving this function and being located within the Downtown CPD, the kiosk sigs proposed as

part of the Project assist with tlie control and manageme][it of parking and traffi·affecting the

parking of vehicles within parking meter zones.

As set forth in the September MOL, there is a potential issue with regard to the replacement of

existing kiosk signs with new kiosk signs, particularly ifthe existing kiosk signs are perfectly

functional. See September MC)L at 7. However, so long as the replacement ofthe existing kiosk

signs is primarily for a functional purpose that furthers the purpose of the use ofparking meter

revenue, rather than an aesthetic one, such repacement is an appopriate use of parking meter

funds. Here, the existing kiosk signs re being replaced as part of & comprehensive update of the

City's downtown signage system whereby all of the signs will share certain similar

characteristics: t

o assist drivers and others with wyñnding and parking. 

Furthermore, the new

kiosk signs will be better adapted to such a purpos be,cause they will be more durable than

existing kiosk signs which are routinely vandalized.

IV.

 

PARKING METER FUNDS MAY GENERALLY BE USED TO PURCHASE AND

INSTALL PEDESTRIAN DIRECTIONAL SIGNS.

Pedestrian diretional signs provide information on major public points of intere

st by directing

pedestrians with the us:

e of arrows on where to turn to reach a particular destination. Attach

ed as

Exhibit 7 is an example of a pedesian directionl sign. Such signs are similar in appearance to

vehicular directional signs except that redestrall directional signs focus on providing

information to pedestrians on sidewalks rather than drivers on streets. Accordingly

, pedestrian

directional signs are typiclly mounted lower to the ground an:é hae ·a much sm,ller foii íhan

vehicular directiona signs Although they appear more similar to vehicular ditil SgílS, the

purpose of pedestrian directional sigs is niost similar to that of kio:sk signs; bo!th of w] i óli d-i ect

aid pedestrians in reaohing their final destination. Assuming that drivers would be reasonably

aware of the existence of th pedestrian dir

:

etional signs and proded that such signs are loated

within the Dowtown CPD te same general lllsis i: sed .th kiosk signs in sec

:

tion III above

is applicable to pedestrian directional signs.

V. PARKING METER FUNDS MAY NOT GENERALLY BE USED TO PURCHASE

AND INSTALL SIDEWALK COMPASSES.

Sidewalk compasses are thick bronze plaques that are embedded into the existing concrete

siewálk such tliat th!e top surface of tlie plague is flush with the onorete surface. The bronze

pl.aque conains the name of the neighborhood district for whih it is o be lcated along with an

insignia ·of that district Additionally, the plague doubles as a compass providing information to

pedestrians not only as to the neighborhood district that they are within, but also directions as to

which way is north, south, east, and west. Attached as Exhibit 8 is an example of a sidewalk

compass,
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While sidewalk compasses serve a functionl purose in this reg

i

ard tlie primary purpose of

these compasses is aeshetic enhancement. Unlike a pedestrian sign which can be viewed from

afar and which provides directio:ns to specific major public destinations of interest or  gateway

sign which assists with theflow of vehicular traffic by letting drivers instantly know what

neighb:orhood district that they are within, a sidewalk compass has limited utility as it can only

be viewed by pe!destrians not driverš and on[y when the pedestrins are alm!ost stepping on top

of ttlie compass.

Given that drivers would not reasonably be aware of the existence of sidewalk compsses much

less be able to view them from the street, the purchase and installation of a sidewalk compass do

not primarily relate to the parking or conrol and man,agement of traffic which may affec the

parking of vehicles witin parking meter zones. Without such a direct factu

al nexus  parking

meter fnds may not be used to purchase and install sidewlk compasses.

CONCLUSION

Parking meter revenue may generally be used to purchase and install vehcular directional signs,

gateway signs5 kiosk signs, and pedestrian directional sigs as part of the Project provided that

ie sigs serve a primarily functional purpose in reasonaly assisting drivers in reaching their

ultimate destination raher than an aesthetic purpose, the sigiìs are located within the Downtown

CPD and they assist in managing parking or traffíc within parking meter zones. However,

parking meter funds may not generally be expended for sidewalk compasses mounted fush

against the top of the sidewalk surface because this woul!é not assist drivers t

:

o park and reach

their ultimate destination because drivers woul be generálly unaware of their existence,

JANI. GOLDSMITH CITY ATTORNEY

By: //Kenneth R So

Kenneth R. So

Deputy City Attorney
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MS-2014-5

(Mar. 24,20 4)



Office of

The City Attor

ney

City of San Diego
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M

S

 

5

9

(619) 533-5800

DATE:

 

March 24,2014

TO:

 

Jeff Srak, Deputy Chief Operating Officer

FROM:

 

City Attorney

SUBJECT:

 

Legality of the Balboa Park Museums' Current "Free Tuesdays" Practice

INTRODUCTION

Museums in Balboa Prk C'Museums") are required by líheir leases with the City of San Diego

("City") to offer the public "no fees for general admission" on one day of each month. This once-

a-month free admission dy eventually occurred with regularity on Tuesdays, and the practice

has since been known as "Free Tesdays." I 2006, the'City agreed to temporarily "suspend" the

requirement, on the ondition iat free general admission be offered once a morh to San Diego

City and County residents (collectively, "San Diego residents") and activ military members and

their families.1 This practice was iiemorialized throu.gh subsequent letter agreements; the most

recent such agreement has now expired. It is our understanding that READ is prepa-i g to bring

the niatter before the City Council for further directio, and that READ wi[ recommed to

fornìally amend the Museum:š-' leases to continue the cuiýet Fr!ee Tuesdays practice âíd re!quire

free admission once a month for San Diego residents and active military members an their

families. READ has asked this Office to conñrm that there are no legal issues presented by

requiring free admission for San Diego residents and ·active military nd their families only, and

not for the general public.

 The suspension was apparently.a result of concern expressed by Cie Museums that the Free Tuesdays were causing

them finncial hardship See letter from Jmes Waring, Deputy Ciie Operating Officer-Land Use and Economic

Deveopment to Michael Hager, dated April 14,2006 ("Warig Letter"),.at 1. The suspension was,characterized in

that letter as a temporary "test," and was not formaly approved by the Cty Council or memorialized i a written

lease amendment.
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QUESTION PRESENTED

is the Museums' current practi:ce of extending Free Tuesdys (i,e., ee admission) to

only San Diego residents and ac:tive military members and their families supported by law?

SHORT ANSWER

A reviewing court would most likely find the current re!e Tuesdays practice to be lawful,

so long as the reasons for the practice are rationally and legitimately based

ANALYSIS

I. A REVIEWING COTRT WOULD LIKELY CONCLDE THAT THE CURRENT

REE TUESDAS PRACTICE COMLIES WITH CALIFORIA'S CIVIL

RIGHTS LAW SO LONG AS IT IS SUPPORTED BY REASONABLE AND NON-

PREJUDICIAL JUSTIFICATIONS

Because the current Free Tuesdays practice favors certain groups of people over others, it is

necessary to analyze the law regarding disparate treatment based on group characteristic:s. The

Unruh Civil Rights Act ('Unroh'3, guarantees that 

[a]ll persons vthin the jurisdiction of this state are free and equl,

and no matter what their sex race, color religion, ancestry,

.national origin, disabilie, medical condition, genetic infonnation,

marital status, or se

-

xual orientation are entitled to the full and

equal accommodations, advantages, facilities, privileges, or

services in all business estbishímts of every kind whatsoever.

Cal. Civ. Code §51(b).

The objective of Unrúh iš to prohibit businesses from engging iii arbitrary, unreasonable, or

inviélious 'discrimition. O'Connor v. -Fíge Green O'ners ss  33 Cal. 3d 790, 79'4 (1983)

Pizarro v. Lamb 's Players Theatre, 135 Cal, App. 4th 1171 1174 (2006); Sunrie Country Club

Ass'n v. Proud, 190 Cal. App. 3d 377,381 (1987). Unruhis design

:d

 to addrešs concerns "not

only with access to business establishments, but with equal treatment of patrons in all aspects of

the business." Koire v. Metro Car ash, 40 Cal. 3d 24,29 (1985). Unruhtherefore applies to

businesses that discriminate by offering price discounts, because a price discount-or ai entirely

free admissionentails diffeient treatnent iii a material aspect of business or accommodation.

Id. Tý determine if a particular admission discount violates Unruh, a reviewing;court would

examine if e.subject practice is arbitrarily based on a protected individual characteristic.

Sr/unan v. Mann Theatres Corp. 227 Cal. App, 3d 1491, 1497 (1991).

 All Ëirth:er references are o California odes, unless specified otherwise.
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A. Residency-Based Free Admission Practices Likely Are Lawful Under Unruh

Because Residency Does Not Appear to Be a Protected Personal Trait and

Differential Treatment Based on Residency has Been Found to be Supported

by Legitimate Basis

Residency is ot a characteristie expressly pro

:

tected by Unruh, Unrub does, however, apply to

characteristics not expressly listed in the ·statute, as identified by courts. Harri v, Capital

Growth Inves-tors =,UK 52 Cal. 3d 1142 (1991) (superseded on other grounds by statute as stated

in Munson v, De Taco, Inc., 46 C·al. !4th 66] (2009)) Sr*ps CUínic v. p

i

erior Court, 108 Cal.

App. 4tli 917,932 (2003). Other characteristiçs not expressly stated in the statute but.held by

courts to be protected uder Unruli involve personal "traits, conditions, ·decisiois, or choices

fndaenta to apesos identity, beiefs and self-defìnition." Koebkê v. Bernardo I

.

,ights

Cou,'ý,7 !Club, 36 Cal. 4th 824,842-843 (2005) (emphasis added); Berner v. General Eltrc

Capital Cor, 196 Cal. App. 4th 13.80, 1394-96 (2011). These personal characteristics do not

include distinctions based purely on economic status, like income :evel. Harris, 52 Cal. i

 3ð at

1160. In addition, Unruh only t

i

argets discrimination based on "irrelevant differences or

"irrational stereotypes." Koíre, 40 Cal. 3d at 34-35,40; Pizarro, 135 Cal. App. 4th 1176.

Applying these principles to residency status, a strong argument can be made that residency is

more a function o p

:

ersonal cho!ice ad economic ability -people argely live where they want,

depending on their financial meansor other personal considerations. Acc!ordingly, residency

would appear to differ from the fòundational and intimate characteristics protected under Unrh;

one does not choose, or have the ability to change, their national origin or genetic omposition,

but one generally can exercise discretion to live in a certain city or county. Therefore, a person's

resi!deney does not pear to entail th-e fundamental and innate perso:nal characteristics proteeted

byUnruh.

Oter legál authority in ·California supports the oclusion that residency is not a protected

characteristic under Unruh.and that ther

l

e could be a rational basis for treating people different

based on residency. In McCain y. Ciy of South Pasadena, the court found that limiting

inunicipal swimming pool access exclusively to cily residents did not violate

.

 the statutory

pr

!

edecessor to Unrúh. 155 Cal. App. 2d 423 (1957). As stated by the court [a] regulation

3 The haracteristics expressly artioutted by Unrüh are "illustrative rather than exhustive. - ,." Koire, 40 Cal 3d at

28. Also, Unruh"is to be given a iberal constructon 

·

with a view to effectuating its puiposes " Orž .

 Los

êgees Turf Cub 30 Cal. 2d 110, 113 (1947)

This is true even if a dsnctin based on economi status has a disparate impact on those with personal

characteristics otherwise protected under the Act: Id. at 1174.

 Additionaly a reviewing court may find sigificance in the fact that the ti-m 'res:i

:

decy' continues to not be

expressly stated as.a protected characteristic uder Unrh,

 This is because there are numerous other provisions in

California law that agre* prohibit treatment based on a person's residency, while the term 'esidency' continues

to be ábsent from the list ofproteoted characteristiçs stated in Unrul Using standard rules of star

-

tory interpretato,

 !ort may find tliat the use of the term 'rsideny' in somelaws but not in ohers may reílect legislative intent that

residency is in fact.not protected by Unroh. This is esecially persuasive sine Uruh was enacted and has been

repatedly ameded qer othe·i statutes have exprsly prohibited discrimination based on residency, and qter the

MeCíain case (discussed, i>¿ji) specificay exchide:. resdency from civil rights protction. -
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making different provision for people residing outside a municipality from those residing in it is

valid if the classifiation is based on a reasonable disinction, Such a regulation is not

unconstitutional because it results in some practical íneqality,!, Id at 434, Specifically, the

McClain court fòund that, among other things, local taxpayer support and the role of the

publiely-supported facility in promoting the publi welfare provided substantial and lawful

rationale for the residency-based restriction. Id àt 436-37. This was held to be especially true

because the residency-based distinction applied equally to residents and to non-residents,

irrespective ofr

i

ace color, creed or òther arbitrary, invidious basis, Id at 437-38, Other legal

analysis, including an unpublished case and a California Attorney General Opon, supports

the holding in McCain.

Therefore, ale:ase amenduìent to memorialize he Museums eurent Free Tuesdays practice

would likely be found 

-

by a court to comply with Unruh so long as it is supported by reasonable

and non-Prejudicia

l justificat

ions.

B. Military-Based Free Admission Practices Likely Are Lawful Under Unruh

Because a Reviewing Court Would Likely Find That Society Has a

Legitimate Interest in Supporting the Military

Courts applying Unrìo to distinctions made based on ocçupational grounds have reached

inconsistent results. While Unruh generally protects people based on: lawful occupation

09Ÿemore v. Mer Fin., In.,151 Cal, App. 4th 1386,1405-06 (2007); Long v. Falentino, 216

Cal. App. 3d 1287, 1292-93, 1297 (1989)), one court has noted tat the choice of a profession is

"â professiona and, equentl an economic choice, rather than a personal characteristic of the

type enumerated in [Unruh]."Roth v. hodaý, 25 Cal. App. 4·th 530,539 (1994). A keý

dist.1]ictio i tlie Uruli -'occupationl status cases is the legitimacy of the reason for tre

:

ating

 It inust be· noted, however, iat tlie McCain court al.o found sigificant the fact that the municipal swmming poo

had extremey imited capacity, and dit a residerìç.y res·iclion was -necessary for any m:eâningful access to the pool

by local taxpayers. In aédition, the Mcéab c

:ourt desribe the ·munícipal swimming pool as a publicliealth and

welfare necessity, añd that therefore the loc:al government was legally mandated to ensure acess to the pool by loal

residents for local heath and welfare. ÀfC,ní 155 Cal. Ap Žd at 46-8. Because of the speifi facts iii cClaih,

it is untcnown if.a reviewing court would víw the.Afclai holding as applicable to the Museums.

 "The key is thatthe discounts must be 'applicable alike to persons of every sex, color, rae, 

I

[etc.]' ([Civil Code]

 51): instead of being contingent o.some arbitrary, class-based ·generaliztion. Koire, ·40' Cal. 3

,

d ·st 36

At least one court has upheld residency based admssion praçtiçes similar to tíat practiced by the Museums In that

c:ae, where a plaitiff ëhalenged tlie redued ticket ìi!8S offered by Diseylaãd to southern California rsidents,

the court granted summary judgment to Disneyland on the allegation that the sidency based discount violated

Unruì Simon v. att D'

isney orld Co., 114 Ca App. 4th 1162, 1166 (2004). The result inthe Simon case

therefore is -consistent with the holding in McClain. However, the aspect of the case regarding the Uruh claim was

unpublished é is therefore not binding authority.

 California Attoniey General Opinion No. SO 75-37 æùâlyze Governmerš Code sectioi. 54091 which prohibits

difering treatment at beahes and harbors basedon residency 58 'Op. Cal. A'y Gen 652 ·(1975).Whóreas there is

stateWide interest in ensurin full, open access for all state reident to all publ be·aches (thus making al local

residenebased beach access restrictions unlawful), the Attorney General 

.

oonoluded that there is o similar

statewide iterest in full opeii access for al state residents to inland faciities constructed by local governmetš with

municipal funds: Id. at 658=59: The Attorney General Opinion indirectly sug

.

gests that residency  general is not a

protected characerìstc under Caifrnia law:
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people differently based on occupation. For jexampl denying a home loan on geerally-

available rates just because a person runs a home daycare is not

.

supported by legitimate business

rationale úïisemore 151 Cal. App. 4th 1.386 whereas precluding anon-doctor from leasing a

doctor's medical office building may be based on professional needs and legitimate

considertions not based on prejudice (Roth, 25 Cal. App. 4th 530).

In addition, a reviewing court ould 0!onclude that the crent Free Tuesdays practice incentivizes

involvem:ent in- the military. This is consistent with other examples in society where institutions

and programs prmote military involvement, such as Junior ROTC programs in public schools.

When reviewing disparate treatment based on otherwise-protected haracteristics u.nder Unruh,

courts look to oher social practices and legislative enactments for evidence of strong public

policy supporing the disparate treatment. Kbire, 40 Cal. 3dat 31; Marina Point,

.

Ltd v. Foùon,

30 Cal.-3d 721, 742-43 (1982). Numerous other laws provide for s-uch xceptional treatment for

those in the military, often involving signiñcant financial benefits such as favorable loan rates

and tax exemptions one such law even codifies free admssion to uniformed military prsonnel

at state and county fairs. Food & Agric. Code § 3 022.11 These examples would support a finding

by a reviewing court that public policy favors exceptionl eatment for thse iii the military, and

that the Museums' cucent Free Tuesdays practice is consistent with that policy.

C. Courts Applying Unruh to Admissions Practices at Cultural Institutions have

Consitently Upheld Discounts That Serve to Increase Access, in Contrast to

Those That Serve to Preclude Protected Groups

Courts applying Unruh to reduced admission practices at cultural and entertainment ves have

consistently favored disco

-

untš that serve to increase access nd particiption, in contrast to those

that serve as atotal bar to certain groups, In contrast to outright bans from an establishment

based on .a proected chacteristi12.simply giving a price

.

 break to one group (where there is a

legitimate basis for fáoring that group) while otherwise allowing everyone else access to an

establishment.has bëen repeatedly held to comply with Unruh:

Establišhing different price rates for seniors and children in an

amusement business does not perpetuate irrational stereotypes. The

priciñg discounts are aimed directly at encouraging attendance at a

family-oriented business. Such classifications recognize that

 Laws favoring people based on military status include veterais' preferences ii state civil service examiations

(Gov't Co!ée §§ 18971-18979); :log tuition fëe wáivers for veterans and ílieir dependents (Educ Code

§ 66025.3) e:i,øtionál assistane, e ve·kanš and their dependents (Educ, Code §§ 66025..6, 66025.8 Mil. & Vet

Code §§ 89·89

·

9); disabled ve.-a:ìs' busi:ìss enterpriseoppormnities (Pub. Cont. Code §§ 10115,10115.15);

waived o:áuced fées for E-mg ad sport -ŽsIÉ·ng licenses/þermits for disabled vetrans (Fish & Game Code

§§ 3033,3038, 7150,7151); and property tax exemptions (Rev. & Tax. Code § 205.5).

1 1 Review of all these statutes exeii:lng rivilges to military members reveals there is no repored case aw

chalenging.these legislat·ive eaaciments on grouns of unlaw discríminatìon or equal protection.

2 i

,

emore, 151 Cal, App. 4th at 1405 06; Long 

.

u Kaentino 216 Cal. App 3d at 1292-93, 1297 ï.-ïn

aimouncement suh as 'You can't eat imy dner because you are a lawyer, bricidayer, femae, or ictici 

i

chief

woulé be ationable under the Unrh Act").
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without such incentives these populations may be totally excluded

from enjoying some of the pleasures ofour soety. Paying for the 

necessities of ife equently strains the pocketbooks of niany

Americans. Witho

i

ut discount tikets,  family may never be able to

. afford and enjoy a basèball·game:, amusement parks, Disneýland

the zoo, museums, campgrounds, stae fairs, parks ora movie.

Making these American pastmes affordable is beneficial to us all.

Starkman,-227 Cal. App, 3d at 1499 mphasis added).

Similarly, even giving a discount to "baby boomers" does not violate Unroh:

Providing discouned theater admissions to babyboomers" to

attend a musical about that generation does not perpetuate any

irrationl stereotypes. Rather, -the discount acts to honor a

generation of individuals who.

,

 ;.. have contributed to the economy

an!d participated in id !contributed to meaningful civic, cultural

educationál, business id rereational activities.

Pizarro,.135 Cl. App. 4that 1176.

Based on the reasoning in the above excerpts, a court would likely uphold the current Free

Tesdays as a valid re!due:ed adiìission practice fli en!ourages participation iii worthwhile

social activity. Rather than working as a b!lanket excluion from admission of people who are not

San Diego: residents or active military, he current Free Tuesdys practice only 

-

gives San Diego

residents and active military families a free admission,13 This practice actuallypromotes

increased attendance at museums, as opposed to precluding attendance by certain individuals

.

 14

IL A REVIEWING COURT WOULD LKELY CONCLUDE THAT THE CURRENT

FREE TUESDAYS PRACTICE DOES NOT VIOLATE EQUAL PROTECTION

LAWS SO LONG AS IT IS SUPPORTED BY REASONABLE AND NON

PREJUDICIAL JUSTIFICATONS

The Californil.5 and U. S.6 Constitutions ensure ali peope ·squal protection under the law, and

state equal protection requirements are co extensive wit hose garateed by U.S.

13 An rgument coud be made that a person who lacks the inoney to pay an idmission is herefoie entirely

exclu!ded from fhe Museums, ·whereas a similarly-siuated military member with no money would still enjoy

admission. Ho:j-or, this agumentikely would fail because there is no general fundamentál right to free admission

at a fr-charge -lacc of public amu.sement. :er. Tísçn :, ·Greenberg, 204 US··3395 364 (1907); Rodíc u

Thstledown Racing Cub, Inc., 615 F. 2d 736, 740 (1980).

14 The cases up:,c [ding adássiòn disounts imp-licitly accept the fact that the beíefits of dsparate treatment e

limited to just the pivileged group, even though the same rationale for uphoding the practices-increas:eé

artioipatio in worthwhile attivity-woud suggest making fhe privieges 

i

apply more broadly -to moi·e people.

CaL Const., art. I, § 7.

16 U.. Const. amend..XIV; Cty  Cebume v: Cteburne Living Center, 473 U.S. 432439 (1985).



Jeff Sorak, Deputy Chief

March 24, 2014

Page7

1

7

Constitutional provisions. Atplaces of public accommodation,.any practice which amounts to

disparate treatment of people based on their generãl characteristics requires analysis to ensure

equal protection is not violated. Org 36 Cl. 2d at 739.

However, neither residency nor occupation ·(whether one is active military or not) are uspect or

quasi-suspect classiìcations under equal protection laws. Similarly, admission to places of

public amusement or entertainment like mus:eums, is not afundamental or vested right

guaanteed by the State or U.S. Constitutions. When differing tratment is based on

'Classifications liat are not inherenty suspct nd does not vo Ive fundamental rights, equal

protection is not violated as long as there is a rational basis justifying the treatment, As the

court in McClain held in rejecting an equal protection challenge to the resident-only restriction at

& municipal swimming pool:

-Under either provision lof California or U.S. Constitutional equal

protection laws] the mere production ofinequality which

neces.suily resu:lts to some degree in every selection ofpersons for

regulaion does not place the classification within th:e constitutioal

prohibition. The discimination or equality produced, in order to

conflict wih the constitutional provisions, must be atually and

palpably unreasonable and arbitrary.... 155 Cal. App. 2d at 433.

Therefore, a lease amendment to mem:orialize the Museums' current Free Tuesdays practice

would likely be found by a court to comply with equl protection laws só log as it is supported

by reasonabe and non-prejudicial justifications®

" 13 Cal. Ju 3d Contiuiona.Law § 339 (2012); Landau v. Supeiop Court, 81 Cal. App. 4th 191 (.1998).

' 42 U.S.C. §§ 2000a-2000 (not listing residency or occupation as characteriscs protected by princípal fderal

civil iights statute); Cty Clebure, 473 U.S. at 440 Regardig residency, various cases have uphed and

entertained a rational basis fo govemmental action ·disriminating between residents and non-residents. See Trax ·v.

Rach 239 U.S. 33 42 (1915) mid Ikahashí v. Fish & Game Comm n, 334 U.S. 410 (1948). Regarding occupation

economic classifications of people will be upheld iless he distnction is clealy unreasonable. Ci f Cléburne,

473 U S. at 440. While ertain law does prohibit dicii:iation based on "source of income," and ii:.c·r-ic. source is

reated to one's c·mip.íion, said law only applies to residential housing aivities. Gov't Code §12955 (e); .iemore,

151 Cal. App. 4th at 1409-10.

9

estern ýAss'n, 204 U.S..at 364; Rodc, 615 F: 2d at 740:

20

Dandridge v. lhams 397 U:S: 471 (1970) Abe v, Fish dè Game Commn of'Cal 9 ·Cal App. 2d 300,303=06

(1935); McCain 155 Cal. Ap 2d at 433,444. "[W]heíi classifí.oation is not inherently suspect aid does not involve

a fundamental right, -[the] proper test to use i determii. whether it violates Iílie] equa proection clause is the

rational basis test." 5 MQuillin Mun. Corp. § 19:25 DiS',·im;/o-Nonresidents" Od ed, 1990).
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CONCLUSION

So long ·as a reasonabe md nonprejudicial basis exists for ílie practice, a reviewing court -wiould

likely find that the current Free Tuesdays practice of free admission for San Diego residents ad

active military members and their families is lawful. Therefore, staffs report to the City Council

regarding aírìendment ;of tlie Museums' leases to memorialize the current Free Tuesdays practice

should containfàcts explaining the rational basis for the different treatment.

JAN I.:GOLDSMITH, CITYTRNEY

y >7
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July 10, 2014

TO:

 

Honorable Mayor and City Councilmembers

FROM:

 

City Attorney

SUBJECT: 

Use of Parking Meter Funds and Piarking Management-Related Revenue for

Traffic Control for Special Events, Employee Parking Programs, and

Landscaping mid Maintenance

INTRODUCTION

On July 155' 2014, the S!an Diego City Council (Council) will consider the approv

l of the

Fiscal Y!ear 2015 Annua Plans (Plans) and ac!companying budgets (Budgets) governing each

Community Parking District (CPD) in San Diego.

On June 11, 2014, the Committee on Smart Growth and Land Use (Commi

.ttee)

considered the Plans and Budgets id requested that this Office review the appropriateness of

certain proposed expenditures of parking meter revenue and parking managementelated

revenue (collectively, CPD Revenue) contained in the Plans and Budgets. Ii particular, th

e

' Committee asked this Office to aalyze.contemplated CPD Revenue expendiures for tree

categoes of uses: (1) traffic c!ontrol for special events; (2) empoyee parking programs; and

(3) landscaping, maintenance, and frash removal at a public parking lot licensed to a CPD. T

his

memorandum addresses the permissibility oftliese ontemplated expenélitures of

 CPD Revenue.2

 Throughout: his memorandum, the tenn "City refers to the City of San Digo, a municipa[ coporatio and the

tem "San:Diego" refers to h tterritory withi the City of Sa Diego's g

eographial boundaries.

 This memoratìdum is intended oily as a guideline in settíng the prameters on the appopíiãte use of CPD Revenue

for the contemplated çxpnditures. There may be legal and poicy issues in addition to those examined iii this

memorandum that require consideration before the 

j

City implements miy specífic project that utilizes CP'D Revenue.

The analysis of any expenditure for a particular project is highly faspeific, requir

ing a 

i

detaiíed undestanding of

numeros fators. These fators include among oherthings the location ofthe project, the locaion of the nearest

parking meter zone(s)i to the projet locato ie opoe and context Ín which the project is being undertaken, and a

clear understanding of theproject's relationto addressing parking-related issues.
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QUESTIONS PRESENTED

1. May the City allow the expenditure of parking meter revenu-eon traffic coitrol for

special events?

2. May the City allow the expenditure of parking meter revenue to subsidize parking

for employees of! private b:usinesses?

3. May the City allow the expenditure of pidng managementrelated revenue for

andscaping, maintenane, and trash removal

:

expenses at a public parking lot licensed to the Old

Town CPD Advisory (Old Town Board) under & licene agreement that requires the Old Town

Board to perform such.services in order to use the parking lot?

SHORT ANSWERS

1. Parking meter revenue may be spent on traffic control for specil!events to the

extent trafñe controllers are directing vehicles to

:

 parking located within or in close proximity to

parking meter zones and tliey reasonbly affect the parking of vehicles in parking meter zones.

2. Parking meter revenue may be spnt to subsidize parking for privat

i

e employees so

long as the employees' location of parking is within or in close proximity to parking meter

zones, the subsidy affects parking within or in close proximity to parking meter zones, and the

amount ofthe subsidy is not excessive,

3. Parking managementrelated revenue may be used for andscaping, maintenance,

and trash removal exp:enses at a public parking facility licensed to the Old Town Board under a

license agreeent that requires the Old Town Boaré to be responsible for :

such costs so long as

the facility increases the availability, supply, and effective use ofrailing for residents visitors,

:and employees wthin the Old Town CPD.

BACKGROUND

There is a distinction betw:een parking meter revenueand parking management-related

revenue as well as the appropriate us of the respctive funds. Parking meter revenue is

addressed in the San Diego Municipal Code (Municipal Code or SDMC) and r

:

efrs to parking

metler funds generated from the pur;chase of parking meter time" and "[mloney dposited in the

parking meters and any parking meter funds generated trough other methods of payment .. . ."

SDMC §§ 82.08 82.09. Parking mangement-related revenue is addressed in Council Policy

100-18 (Council Policy) ad includes "City revenues which may be allocated to a Community

Parking District in addition to parking meter revenue,, . incudling]  . : [íees paid by users to

park in a facility operated by the Community Parking District ... Council Policy § B.4

. The

analysis ofproposed expenditures of these two types ofievenue is generally similar, but differs

in on key respect: parking meter revenu,e must be expended in a manner tliat afbels Lheparking

of vehicles in parking meter zones, whereas parking management-related revenue must affect

parking within the CP'D.

In order t:o install parking meters and set rates for parking meters, St:ate of California

(State) law requres the City to establish a parl<ing meter zone through the enactment of an
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ordinance. -Cal. Veh. Code § 22508. In ompiance with State law, parking meter zones have

been established over the years throughout the City werever there are parking meters stalled.

Typically, a parking meter zone consists !of an approximately one block section of the street or a

portion ofthe street on which the parking meter or set of parking meters,re ocat

ed. The Council

has enacted an ordinance e!ablishing thse parkíng meter zones and the associated parking

meter rates. SDMC §§ 86.0123, 86.0125.

léhere are currently six CP'Ds in San Diego. As set forth in the Council Plicy the

purpose of these CPDs is "to provide ainechanism whereby ominunities unable to meet existing

parking demands may devise and implment parking mnagement solution

g to meet their

specific needs and rsolve undesirable prking impacts." Council Policy at 1

. Three of the City's

CPDs, including Downtown, Uptown and MidCity, have paking meter zones and generate

parking meter revenue. The other thiee CP

'

Ds, including La Jolla Old Town and Pacific Beach

do not have parking meter zones, and thus can only generate revenue from parking in the form of

parking management-related revenue.

In iaccordance with the Council Policy, each CPD is managed by a CPD Advisory Board

Advi·sory Board). The Cuncil Policy states that "I[a]

I

 percntage of th total parking meter

revenues. . generated within each [CPD] shall be allocated to fhat [CPD] on an annua

l basis.

The percentage shall be forty-five (45%) !each fiscal year." Council Policy § B.2. The City

receives the remaining ñfty'ñve (-55) percent of paking meter revenue.

In accordance with the Council Policy, each Advisory Board must annually develop,

through community input, and recommend to the Council, a plan 

.

identifying proposed

improvements and activities id a budgt for the next year. The Council must approve the plan

and budget, either by authorizing the ty íanager to execute a written Agrement between the

City and each Advisory Board or through the annual citywidebudgetary approval process.

Al Ageements from Fiscal Year 2014 provide that the City shall reimburse the Advisory

Boards for their expendiures related to their CPD Program. The Agreements do not provide a

blanket authorization for any activity at might fall within an item of a plan or budget. The

Agreements also provide th

iat the City will not reimburse the Advisory Board for any expenditure

that is ineligible under the Municipal Code and Council Policy. The same provisions ae

contained in the proposed Agreements for Fisc

al Year 2015, with the exception of 

the

Agrieement with the Old Town Board. The Old Town Agreement allows the Old Town Board to

retain the revenue generated by operating the public parking facility up to the amount estimatd

by the City to cover their costs òf licensing the property. As suh, the Agreements have

safeguards protecting the City from expending parking meter revenue on ineligible expenses,

even if such expenses are incured by the Advisory Boards.

 The six Districts are as follows: (1) Downtown; (2) Uptown (3) Mid-City; (4) La Joll; (5) Old Town; ¿d

(6) Pacific Beach. The first th wei· established in 1997, and the latter three were established in 2005.

4 Thrghout this memodum, the ter "Agreement refers to both memoranda of undørstanding (MOU or

MOUs) and agreements entered into between the City and an Advisory Board. In Fiscal Year 2014, th

e City etered

into Operating Agreements with the ElCajon Boìevard Business Improvement Association and University Heights

!ommunity Development Corporation fr the Mid-City CPD Program the 1Uptown Partnership for the Uplown

CPD Program, and an MOU with Civic San Diego for the Downtown CPD Program. I Fiscal Year 2015, the

Council willcosiáer he adopton of Agreements with these entities and for the first time, onsider an Agreement

with the Old Town Chambr of Commerce for the Old Town CPD Program,
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This Office has advised that in order for expenditures of parking meter revenue to be

appropriate, they must compy with the Municipal Code, Council Policy, and State and Federal

aws including laws rgardinš special taxes gifts of public funds and equal protection. 2010

City Att'y MOL 20 (2010'20; Sept 30,2010); City Att'y MS 2012-18 (Apr. 27,2012); City

Att'y MS 2012=20 (May 22, 2012). The Discussion portion of this memorandum eváluates the

compliance ofthree categories of expentores with these legl principles. 

In the event of any

egal challenge, the City bears the urden o f demonstrating tht expenditures of CPD Revenue

are appropriate. Beaumont Investors v. BeaumontCher/o Kîey ater Dst., 165 Cal, App. 3d

227,235 (1985); see also Colier v. City & Cnty. ofS. F.3 151 Cal. App. 4th 1326, 1339 (2007).

The most prudent appoach then, is to interpret the use f CPD Revenue n a judiciously

conervative manie

DISCUSSION

I. PARKING METER REVENUE MAY BE USED FOR TRAFFIC CONTROL FOR

SPECIAL EVENTS ONLY TO THE EXTENT IT REASONABLY AFFECTS THE

PARKING OF VEHICLES IN PARKING METER ZONES

A. Compliance with City's R

egulations

Consistent with State law Municipal Code sections 82.08 and 82:09(b) set forth

prametrs on the use of parking meter revenue. Section 82.08 provides:

The paking meter funds generated from the purchase of parking

meter time... are levied and assessed as fees to provide for the

proper regulation management, and control of traffic upon the

publc štreets5 and to cover the cost of supervision, inspection

installati!on, operation, maintenance, control and use of the parking

spaces and paiing meters described herein and also the cost.of

supervising, managing, and regulating the parking of vehiles in

the parking meter zones created hereby.

Municipal Code section 82.09(b) provides:

Money deposited in the parking meters and any parking meter

nds gierated through- ;other methods of payment may be

expended to meet the costs and expenditures invollved in the

inspection, repair, regulation, installation, operation, control and

use of the parking spaces and parking meters described herein, and

the costs involved in the regulation management, and control of

the parking of vehiles and the control of traffic, which may affect

or be affected by he parking of vehicles in the parking meter zones

created hereby, including the purchase, repacement, installation,

repair, servicing and operation ofmechanical or electri

cál trfic

signals for the direction of said traffic or said parking, and the cost

of painting streets, curbs d sidewalks with appropriate markings,

5 Foî thís purpos:©, the trm  parking meter revenue" is synonymous with "paking managemen]eated revenue.
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lines and signs and the purchase, construction erection, repair.and

replacement of street and curb signs for the direction ofsaid traffic

or said parking and for the cost of patrolling said parking meter

zones and enforcing therein all traffic laws and regulations

concerning the parking of hicles and-the movement of trafic

which may affect of be affected by such parking of vehicles, or for

·ay of said purposes

Additional guidance on permissible uses of CPD Revenue is set forth in section C.2 of

he Council Policy, which provides, in pertinent part:

Cmmunity Parking District revenues shall be primarily used to

address parking supply and mobility issues. Improvments and

activities that increase the availbility supply, and effective use of

parkig for residents, -visitors and empoyees within the adopted

Coinmnity Parking Distr-icts shall be the principal focus of

expenditure ofthe funds.

Traffic contro1 for special events could reglte and control both traffic upon the public

streets and the parking of vehicles. Presumaby, the CPDs would employ traffic cnollers to

manage the CPD's parking inventory to assist in álleviati:ng traffic, and to provide mobility

information to vehicles about the location availability, and.cost of parldng. In this manner, the

1raffic controllers would address parking mobility issues and would increase the effective use of

parldng by assisting residents, visitors, and employees to locate available parldng as promptly as,

possible in areas impacted by thebigh volume of vehicular activity related to special events, On

the contrary, the CP'Ds might contemplate employing traffic controllers solely to divert traffi:c

and congestion caused by the special event which would have little to -no effect on parking in the

parking meter zones. Consistent with the Municipal Code and Council Policy, the City may

allow the expenditure of parking meter revenue on traffic control for spcialevents to the extent

that traffic controllers are directing vehicles to parking ocated withiíi, or iii close proximity to,

parking meter zon;s and they reasonably affèct the parking of vehicles in parking meter zones.6

B. Compliance with Special Tax Laws

To qualify as a properly enacted fee rather than a special tax requiring  public vote,

parking meter revenue must comply with.State law provisions prescribing that any regulatory fee

cannot exceed the reasonable cost of providing the service or regulatory activity for which the

fee is charged and thát the fee cannot be levied for general revenue purposes. -Cal. Govt. Code

§ 50076. Tis Office has advised that "'i]f the City wants to fund ... traffic-related projects

with fees generated by the City's parking meters, such projects must be necessary for the control

of traffic which may affect or be affected by the parking of vehicles in a parking meter zone."'

2010 City Att'y MOL 20 (2010-20; Sept. 30, 2010) (quoting-City Att'y MS (Apr. 29, 2009)).

6 The City should not allow the expendiure of parking meter revenue to the extent that the traffic controlrs

perform functions unrelated to traffic control suoh as.promoting the special event. If the traffic controilers prform

multiple functions, some of which are urelated ·to traffic control, thei parking:ieter revenu:e should oly be used to

pay for the pro ·rata share of traffic control services that is directly tied to parking in the parking meter zoes,
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Regulatory fees such as parking meter fees7 cannot be spent on unrelated revenue purposes.

Cottier, 151 Cal. App. 4fh at 1339. Given that the source ofthisrevenue is derived from drivers

who park at a metered space, parking meter revenue must be expended to address legitimate

parking-related concerns at parking meters. Cal. Govt. Code § 50076. Otherwise, the conc

ern is

that parking meter revenue s being collected andexpended on unrelated purposes contrary to

State law. Id; see aso Isiaac v, City fL.A., 

'

66 Cal. App. 4th 586, 596 (1998). Ordinances that

do not limit the way in which regulatory fees collected may be expended or which allow the

expenditure of such revenue beyond the reasonably necessary expense of the regulatory effor

:

t

have been deeined special taxes. See BixelAssocs. v. ChfL., 216 Cal. App. 3d 12085 1219-

20 (1989).

The Caifoia Cour of Appeal has specifically upheld the City·s use of parking meter

revenue for trac-reaedpurposes, stating that the City's Parking Meter Ordinance under

Municipal Code sections 82.08 and 82.09 "permits the use of the money thus received for

general traffic regultion and control in the areas in ·question, all of which is apart of the

problem invoved and designed to be benefited by the ordinance." D

'

eAomn v. City OfSan Diego,

75 Cal. App. 2d 292296 (1946) (emphass added); see also SDMC § 8209. It is beyond

question that one ofthe legitimate purposes of parking met:ers is "for the purpose of controlling

vehicular traffic . , . ." Siegel v. City of Oaktand, 79 Cal. App. 3d 351, 357 (1978).

Thus, to avoid a classification of parking meter revenue as special taxes, the revenue

must not be spent on unrelated revenue purposes beyond those reasonably necessary expenses of

the regulatory program (i.e., those neo

:

essary to regulate and control traffic on public streets an

d

the parking of vehicles in parking meter zones) Iii thi sitution, the plertinent issues e whether

an expenditure of parking meter revenue toward trafîc control services for special events wold

ause the parking meter fees collected to exceed the reasonable cost of providing the service or

regulatry activity for which the fee is charged, mid whetier this would cause parking meter fees

to be charged for general revenue purposes. See Cal. Govt. Code § 50076. Although trafñ

controlservices could affect traffic and the parking of vehicles in the parking meter zones

, an

argument could be made that expending parking revenue to address the effects of special events

causes the funds to be used for unrelated revenue purposes. Opponents could argue that the

revenue pays for an acivity that should be addressed instead by the party responsible for the

special event or utilizing City funds urelated to parking meter revenu On the contrar

proponents could argue that the acivity controls the parking of vehicls in the parking meter

zones increases the parking supply during times of high demand, and manages the existing

parking inventory. The strength of these arguments is highly idependent on the particular

facts. Depending on the fácts, there is some risk that the use of prking meter revenue for traffic

control services for spécial events could convert this revenue into a special tax.

 A regulatory fe "s ented for puposes broader than the privilege to use ã siervice or to obtain a permit, Rather,

the egulatory program is for the protection of the health and safety of the pubic." Ca. 

=

As'n:. Frft Scíentts v

Dep't ofFish & Game 79 Cal. App. 4th 935 950 (2000). The oection of parking meterrevenue is considere

i

š a

reguatory fee because its stated purpose is to regulte ard control traffic on publi streets and the parking of

vhicles in parking meteí zones. SDMC §§ 82.08,82:09
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C. Avoidance of a Gift of Public Funds

Expenditures of parking meter revenue must also comply with San Diego Charter

(Chaiter) section 93, which states, in relevant part, that "[tlhe credit of

 the City shall not be given

or loaned to or in aid of any individual, association or corporation; exc

ept that suitable provision

may be made for the aid and support of the poor." This Charter section prohibits gifts of public

funds in a manner similar to the Caifornia Constitution, which prohibits the California

Legislature from "the making of any gift, of any public money or thing of value to any

individual, municipal or other corporation whatever .- . Cal. Const. rt. XVI, §6. Cases

interpreting the prohibition against a gilt of public f

unds in the California Constitution are

therefore Ínstrnetive in interpreing Charter section 93..

·

An expenditure of public funds that benefits a private piar

ty constitutes an impeimissible

gift if the public agency does not receive adequate consideration in exchange or if th

e

expenditure does no

:t 

serve apublic purpose. 2011 City Att'y Report 384 (11-17; Apr. 7,2011)

(citing Ieope v. Ci ofLong:Beach, 51 Cl. 2d 875,881-83 (1959); Cal. Sch. E

mps

.

 ss'n.

 v.

Sunnyvae Eementap Sc. Dist.. 36 Cal. App. 3d 46,59 (1973); and Alen v Hssey, 101 'Cal.

App. 2d 457,473-74 (1950)). The expenditure of funds for apublic purpose is not

constitutionally prohibited even if tlie expenditure incidentally beneñts a private party. Orange

Cny. Foundfr Pres. ofub. Prop. v. Irvine Co., 139 Cal. App. 3d 195,200-01 (1983).

-Any expenditure ofparking meter ievenue for traffic control services for special 

events

could be viewed as a public subsidy to the private party responsible for the special event.

However, the resulting traffic control measures would serve the public purpose of alleviating

traffic, parking, and mob!ility issues ciaused in the pking met:er

 zones during speil events and

would positively affect parking. To create a egally defeible position for the City with respect

to any claiim that this expenditure entails  impermissible gift of public funds, this Office has

recommended that City ·staff nclude the facts supporting the achievement of one or more public

purposes in any staffreport related to ia specific proposal to expend parking meter revenue for

traffic control for special events in accordance with the.Plans and Budgets.8

D. Compliance with Principles of Equal Protection

Expenditures of parking meter revenue mušt lso comply with principles o

-f equal

protection. The Equal Prot

:ection Clause of the Federa and State constitutions requires that

governmental decision makers treat parties equally under the law if those parties are alike in all

relevant respects. U.S. Const..amend. XIV, § 1; Cal. Const. art. I, § 7; Las Lomas Lnd Co., LLC

v, Ci ofL., 177 Cal. App. 4th 837, 857 (2009). So long as the expenditure ofparking meter

revenue does not distingish between individuals within suspect classiñcations or affect

fundamental rights, or distinguish between individuals based on gender, reviewing courts will

examine the expendite based on a deferentia] standard. known as rational basis review.

Under rational basis review, the classification at issue must bear a rational rlationsh

-

i

-

p to

alegitimate State interest. Peope v..of heir, 37 Ca 4th 1185, 1200 (2'006). The courts will

presume that a classification is valid. Ciy fCleburne v. Clebure Living Center, 473 U.S. 432,

 The analysis of the gift of pubi!c fuds issue is virtually identical in the context of any proposed expenditure of

parking meter revenue to subsidize employee parking,
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432 (1985). However, a classification must be non-arbitrary and founded upon pertinent and real

differences, as distinguished from irrelevant and artitîci al ones. aters v. Ci of,St, Louis, Mo.,

347 U.S. 231,237 (1954): A Ólassification must rest upon:some ground of difference th:at has a

fair and substantial relaton to the object of.legi

slation. Od Dearborn Dístrib

. Co. v. Seagran

Distiters Corp., 299 U.S. 183 197 (1936). If a classitication has some reasonable basis

, it is not

made impermissible simply because it is not made with mathematical precision or it results in

some inequality. io v. Sonoma Cny. Sherý's Det., 186 Cal App. 4th 198, 208 (2010). A

reviewing court will uphold a classification if there is any reasonably conceivable state of facts

that could provide a rational basis for the elassiñcation."F.C.C. v, Beach Commc'ns, Inc., 508

U.S. 307,313 (1993).

The expenditure of parking meter revenue for traffic control for special events is

generally consistent with the objective criteria set forth in the Municipal Co.de and Council

Policy. Moreover, the expenditure does not involve

 

suspect classifications, fundamental rights,

or classifications based on gender. nder rational basis review, the expenditure would not violate

general principles of·

equal protection

,

IL PARKNG METER REVENUE MAY BE USED TO SUBSIDIZE EMPLOYEE

PARKING WITHIN OR IN CLOSE PROXIMITY TO PARKING METER

ZONES, BUT ONLY TO THE EXTENT THE SUBSIDY IS NOT EXCESSIVE

A. Compliance with City's Regulaions

As described in Part LA above, the Municipal Code allows the 

-

use of 

parking meter

revenue to provide for lie proper magement and control of traffic on public streets and parking

in parking meter zones. The expenditure ofparking meter revenue to subsidize parking for

empoyees of private businesses within or in close proximity to parking meter zon

es is consistent

with the general objectives of the Municipal Code. This subsidy program could control parking

within or in ose proximity to parking meter zones by incentiviing groups ofprivate employees

(e.g. restaurant or ofñce employees) Who contribute to supply issues in the p arking meter zone,

to park in specified location

s, thereby increasing the parking suppy in 

ertain 

oations and

reduing affic congestion.

The Council Policy provides that CPD Revenue may be used for "[miaging the

existing parking inventory incuding such measures as, but not limited to.., existingon-stre

et

parking.inventory... employee p

 

arldng programs... and the mitigation of any adverse effects

resulting from the·implementati:on of such program.(s)." Thus, the expenditure of parking meter

revenue towiard employee parking programs, which could include subsiéized employee parking,

is consistent with the Council Policy. However, any parking subsidy provided to employees must

not be excessive and must be limited to a reasonable amount coiTesponding to the effect on

parking in the parking meter zones. As, any paking subsidy should appy equally

 to afféeted

employees in the vicinity of the parking meter zones, without favoritism toward any businesses.

 For similar reasons, the expenditure of parkng meter revenue to subsidize employee parking would not violate

general principles of equal protection.
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B. Compliance with Special Tax.Laws

Similar to the discssion in Part I.B above the expenditure of pailáng meter revenue for

subsidized employee parking co

:

uìd convert this revenue into a special tax unless th

e expenditre

is reasonably necessary to regulate and control traffic on public sreets:an

d the parking of

vehicles in parking meter zones. In this regard, there could be lgiimate argum

ents on both sides

of this issue. The strengths and weaknesses of these arguments would depend on the particular

circumstance:s applicable to a specific subsidy program. O

pponents could argue that subsidized

employee parking is an "unrelated revenue purpose" in that it provides financial benefi:s 

to local

employees and their employers, and that any effects on traffi!c and parking in parking meter

zones is slight or incidental. They also cauld argue that persons other than employs contribute

to parking supply issues in the parking meter zones, such that it is unreasonabe to provde

subsidized parkng solely to employees. Proponents could assert that subsidized employee

parking would control the parking of vehicles in the parking meter zones, increase the parking

supply during peak hours of employment, and manage the existing parking inventory. Without

knowing the full details of a proposed program for sub

: 

sidized employee p

: 

arking, it is

:

 dificult to

gauge whether this type of subsidy would convert the parking meter revenue into a special tax

.

III. 

PARKING MANAGEMENT-RELATED REVENUE MAY BE USED FOR

LANDSCAPING, MAINTENANCE, AND TRASH REMOVAL EXPENSES AT A

PUBLIC PARKING LOT UNDER THE UNIQUE CIRCUMSTANCES WHERE

THE OLD TOWN BOARD MUST PERFORM THESE SERVICES UNDER THE

TERMS OF A LICENSE AGREEMENT FOR THE USE OF THE PARKING LOT

A. 

Compliance with City's R

egulation

s

The Old Town Board is negotiating a license agreement with the City t use City-ow-ed

property for the operation of a public parking facility. The CPD intends to use the property to

increase its parking supply in the ClD and generate parking management-related revenue.

Initiaüy, the costs of the license will be paid for by the Old Town Board with funds other than

parking meter revenue or parking mangemenrelated revenue. However, after generating

revenue from the operation of this lot the Old Town Boárd -will use such revenue to offset its

expenses assoiated with the license, including the costs of meeting its obligations for

landseaping maintenance, and trash removal. Under the ternisof the proposed li!cense

agreement, the Old Town Board is required to maintaìn- the property in good order and in a safe,

healthy d sitêry conditión at all tim!es. Under this -unique arrangement, the expenses for

landscaping, maintenance, and trash removal are akin to common area maintence exp

enses (a

comp!onent of rent) charged byalandlord to atenant under certain types of leases. The issue is

whether the Old Town Board may use parking maniagement-related 

evenu

e generated at this

facility for landscaping, maintenance, and trash removal obligations at this icility.

Municipal Code sections 82.08 and 82.09 set forth the limitations on the use of parling

meter revenue as opp:oed to ·parking managementrelated revenue, and equire parking meter

funds to be expended in a mamer that affets the parking !of vehicles in the prking m

eter zones.

Because the funds at issue are not parking meter funds, these Municipal Code sections are likely

inapplicable. However, to the extent these Municipal Code sections apply to, parking

mæagement-rélted revenue, it is reasonable to intepret them to require such revenu to be

expended in a manner that affects the parking of vehicles within the CPD. The contempated
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expenditure towards

:

 landscaping, maintenance and trash removal enables the Old Town Board to

meet its obligatio

.

ns under the license and use the property as a parking facili

ty to increase the

CPD's parking supply. So long as the facility will result in additional parking available to

visitors and residents wihin the CPD, maintenance of the facil

ity is consistent with the

Municipal Code.

Section C.2.a of the Council Policy provides that parking meter revenue may be used to

increae parking suppy, iluding ay related acquisition of land, operation of public parking

facilities: and extraordinary maintenance and landscaping activities. The Old Town Board's

aquisition of a possessory interest in the property to operate& public parking facility would

increase the parking supply, which is clearly in accordance with the Council Poliy.

 However,

given that the expenditúre would be direely tow:ard la.dsc

·

aping maintenance, an

d trash

removal, it must be analyzed further for conformance with the Council Policy. This Office has

previously advised that the use of parking meter revenuel to py for landscaping and

maintenance could be permissible if it is "b

eyond what is ordinary or usual" and "tied to the use

of parking or traffic control measures that address parking concerns within parking meter

zones.

 

„11

 

2010 City Att'y MOL 20 (2010-20; Sept. 305 2010). Moreover, this Office has advis

ed

that "it would likely b ai appropriate use of parking meter revenue to maintain required

]andscaping for pubic parking structures and parking lots that are proximatey locate

d to parking

meter zones such that they could increase the supply and ad

.

dress the demand for parking spaces

in these are

as." U.

In this instance, the Old Town Board would be legally required to pay for landscaping,

miaintenanc

l

e, and trash removal under the contemplated 1!cese agreement with the City. The

Ol

i

d Town Board must comply with this:

 requirement to

:

 retain the right to use the property for its

public parking facility. Thus, the Old Town Bo.ard's need to perform ladsca]?ing, maintenance5

and trash removal at th property is essøntiâl toits ability to provide a public parking facility 

at

that location and impact the p:arking of vehicles in the CPD. For these reasons the contemplated

landscaping, maintenance, and trash removal activity is extraordinary" within the meaning of

the Couil Policy and is appropriate under the Council Policy.

B. Compliance with Special Tax Laws

Similar to the analysis descibe!d i Part I.B above, the CPD's expendiure of parking

managementrelated revenue for landscapìng, maintenance and trash removal could potentially

convert the fees into a special tax imless the expenditures are reasonably necessary

 to regulate

and control traffic on public streets and the parking of vehicles in the CPD.2 The Old Town

Board's use of theproperty under theproposed license agreement would assist with the

 Despite ior Offïce's use of the term "parking meter revenu Én the prior memorandum the term "parking

managementrelated revenue" is equally applicable fr purpoes of analysis under the Council Policy.

'] Similarly, theuse ofthe term "parking meterzones" is syno

nymous with "CPD"forpurposes of analysis u

nder

the Counil Policy.

m2 This analysis assumes that fees charged fr use of the parking facility woud be regulatory fees that, si:il

lar t

:

o the

paking mter fees, regulate and coí*rot traffic on pubic streets and the arking of vehicles in the Old Town CPD.

In the ikey alternativ

e that these fees istead were lasified as charges imposed for the use of governm

i

ent

property the fees would meet the Californa ·Constitution article XI]IC, subdivision (c) excction to the definition of

a "tax" arìd not subjet to any 'reasonáble ost" limitations. In such case, ttìe Oldlwn Board could charge

whatever the market will bear for the use of the lot.
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regulation of traffic and parking by increasing the CPD's parking suppy and generating

additional parking revenue. The Old Town Board's payment of landscaping, maintenance, and

trash rem!oval costs is an essential component of the CPD's continued use of the property,

Therefore, the Old Town Board's payment of these costs is a legitimate expense and, as

mentioned above, is akinto the payment ofarental charge. Conceivably, the only way this

contemplated expenditure would pose an issue from the special tax perspective is if the Old

Town Board allowed excessive maintenanceand landscaping activity used for pur!ely aesthetic

purposes utírelated to the regulation and control of traffi

:e on pblie streets and the parking of

vehicles within the CPD.

CONCLUSION

Parking meter revenue may only be expended for parking and trafñ-related purp:oses

that impact parking within or in close proximity to parking meter zones or within the CPD. State

·law prohbits the expenditure of regulatory fees such as parking meter funds, for purposes

unrelated to the specic egulatory activities for which they were assessed or for any unrelated

revenu.e pup!oš.

City staffmust conduct a fact-specific analysis of any proposed traffic control or parking

related project for the expendie of parldng meter revenue to ensure that the expenditure does

not contravene applicable laws. To ensure compliance with all applicable laws, the City may

wish to conduct an objective study establishing the direct relationship between the expenditure of

parking meter revenue for traffic cono services and subsidized employee parking on the one

hand, and the alleviatioi

 of parking issues in the parking meter zones, on the other hand.

The Old Town Board may spend parking managementrelated revenue to pay for

landscaping, maitenance and trash removal expenses at a public paking facility ifthe facility is

used tto ncrease the availbility, supply and effective use of parking for residents, visitors, and

employees within the CPD and the CPD is contractually obligated to perfon those services in

order to use the property.
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Lawful Uses of the Public Riht-of-Way

INTRODUCTION

The City of San Diego maintains over 2,800 miles of streets and alleys. Communities

across the City have expre;šsed iterest in sustainable urbn develop!ment and pedestrian and

bike-friendly transit. As this interest is channeled into plaming iov

ia

tive uses of public space,

including streets, alleys and sidewalks, it is important to consider the limits oflegal uses ofthe

public right-of-way. A publicright-of-wayis a form ofeasement that grants use rights iii a

particular parcel ofland to nonowners of the land, and these use rights are Vested equally in

every memb:er of thepublic. See Beo v B Energy Corp, 121 C;al, App, 4th 301,30'8 (2004).

This niemorandum will address the current state of the law in California regarding uses of the

public right-of-way.

QUESTION PRESENTED

What is he standard for det:ermining weth!er a propošed use of the publc rightofway is

lawful?

SHORT ANSWER

Although there is no cear statutory scheme that governs lawful uses of he public right

of-way, courts have m.oved over time towards a fexible approach to :allow for developments in

teólmology and ansportation. While there is some conflict in the law the three-part Beüo test

described in this memorandum is a onservative standrd that the City should consider when
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conducting case-by-case analysis ofproposed uses of the public right-ofway, in order to

minimize liability to the City for future projects.

ANALYSIS

L EVOLUTION OF THE USE OF TE PUBLIC RIGHT-OF-WAY.

The public right-ofway was once considered merely that: "a pubic right to onstruçt,

maintain, md use a road over private land." Belo 121 Cal. App. 4th at 308. As technology has

advanced and with the growth of urban centers this public right transformed fom allowing

public roads to includng 'every reasonable means of transportation for persons and

commodities, andoftransmission of intelligence," such as railroads, subways, water and gas

lines, electrical and telecommunication wires, and sewage pipes. In re Anderson, 130 Cal. App.

395,398 (1933

Since the late 1800 there have been two lines of authority in California govering

appropriate uses of the public right-of-way, The first, established in Montgomery v, Raiway Co.

104 Cal. 186 (1894) ad confirmed in Colgoí ter Co. v. City

,

qf„žoüywoo 51 C

i

al. 425

(1907), sought to expand the traditional view of the public ightofway to encompass modern-

advances in technology and to address the needs of growing cities. In Montgomey, the

California Supreme Court ruled that a railway line connecting two cities was a lawful usie ofthe

rightofway. Montgome,104 Cal. at 19192. The railway line had been consùucted wiout the

consent of the landowner whose property butted the street. The court looking to: "a broader and

more coroprehensive view of the rights of the public in and to the streets and highways of cty

and country," conclded that such streets and highw:

ays should be "subject to all the varied wants,

ofthe public and essential to its health, enjoyment, and progress. Id at 192,

This exp

i

ansive view of the right-of-way was reiterated in Colegrove. A property owner

wanted to install a water pipe undemeath a portion of street that had been dedicated to public

use. Colegrove, 151 Cal at 426-27, The court determined that, so long as the public's use of the

roadway was not interrupted, the landowner retained his rights to the soil. Id® at 430

. 

The court's

examination of the Ïìture of the public right-of-way was aligned very closely with the

comprehensive view taken in Montgomery:

In cities, it is customary to devote not only the surface of the street

and the space above the street to public use, but the municipality

may, and frequently does, occupy the s!oil beneatíì the surface for

the accommodation of sewerš gas and water pipes, electric wires

and conduits for railroads. Where the city undertakes t occupy the

space above or below the surface of th-e street for any purpose

within the scope of the public uses to which highways maybe put

the use by the owner of the fee must yield to the public use.

Id at 429-30. Thus, even though the court conceded that a property owner retained the use of his

property when it did not Ìnterfere with the public's use of the rightofway the court made clear

that any such public use would take priority over the individual propert 

:

owner's use.
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Later the Supreme Court adopted a viewpoint narrower than the expansive approach of

Montgomey and olegrov. In Gurnsey v. Northern 

:

Calf)rnia Power Co,, 160 Cal,

 6. (111),

a power company placed electrical lines ad poles along a public highway after it was granted a

anchise 

 

"for the purpose of conducting and transmitting electric crent for power, light id

other necessary and useful purposes, over and along the county roads bridges and highways of

sadd Tehaina county, and along ílie streets, alleys and avenues of the various unincoiporated

towns and villages in said county." Gurey, 160 Cal. at 702, The owner of the underlying land

in !an area over which the electrical lines ran sought to have them removed. The court noted that

"the original occupation of the highway was not for lighting nor for furnishing power to the

pumping plant which are the only grounds pon which it can justifý its occupation ofthe

hiha."Id at 708. Evidence showed that instead of purposes that would have aided the

public's use of the right-of-way (such as lighting or watering of the roads) the electrical lines

were originally

:

"built purely for commercial purposes" to provide the sale of light and power to a

nearby ranch. Id. The ourt did not order the removal of the electrical poles, but it did order the

power company to pay òompensation to the plaintiff: Id at 70941.

Unlike Montgomery and Colegrove, which so-ught to expand th© boundaries of lawful

uses of the public right-of-way, the court iii Gum ey focused on ensuring that any uses of the

public right-ofway were consistent with the intended purpose that right-of-way was meant to

serve. As the court said: "a purpose not incidental to the use of such highway, is inconsistent

with the dedicationofthe highway to theuse of thepublic." Gurnsey, 160 Cal. at 709. The

Gurnsey line of reasoning sought to defend the public's right by closely examining the pumose

of any proposed use 0!f the rightofway.

IÏ. THE BELLO TEST.

In 2004, the appellate court in Beo addressed the trend towards accommodating the

necessities of modern urb;an infrastructure and the need to ensure that right of the public to mke

use of the right-

:

of-way was preserved. Bello, 121 Cal, App. 4th at 315-16. The Bello co:rt

created a "syitliesis" betwe!en itìese two purpo:ses and crafted a treepart test to determiie

whether a proposed use of the public right-of-way was lawful. Id. Under this test, a propose

use of apublic right ofwayshould: (1) serve as ameans, or be incident to a means, for the

transport or transmission ofpeople, coiimodities, waste products or information, or serve public

safety; (2) serve either the public interest or a private interest of the underlying landowner that

does notinterfere with the public' s use rights; and (3) not unduly endanger or interfere with use

of the abutting property." Id (citations omitted), In order to meet the test a proosed use would

have to satisfy all tree requ.irements.

In Beüo, a natural gas productíon company installed a four-inch metal pipeline for

transporting gas along 

-

the ishoulder of ! l road. Id at 306. Though the gas company had

applied for a right-of-way encroachment permit that was approved by the c!0Ullty, tàe compay

did not seek or receive consent from a nearby landowner who owned the land over which the

pipe was laid. Id This landowner filed a complaint 

I

S!

i

eking damages for trespass: and an

injunction to have the pipeline remov

i

ed. Id The court upheld the county's encroachment permit

for the pipeline by applying the threepart test ad concluding üiat the pipeline was: (1) a safe

and efficient method for transporting goods, (2 served the public interest by providing access to

and encouraging the domestic production ofnatural gas, and (3) there was no evidence thal the
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pipeline, which was buried underground, interfered with or caused ay damage to the

landowners' property. Id at 316-17.

The rst prong of the Belto test encompasses bofi modern and future uses of the public

right of way. Id. at 313. This follows the line of hought established in Montgomery and

Colegrove, and follows the general trend in cases that have held that legitimate uses of the right-

of-way may not always be known or anticipated. See, 

:

e.g,, Smith v. Couny San Diego, 252

Cal. App. 2d 438,444 (1967) C'[alny use which was renered necessary for the public by future

development or discovery would also have been contemplated-'); Norris v. State of Calrnia ex

re Dept. ofubic ork , 261 Cal. App. 2 41, 47 (1968) (deteimining that uss of the public

right-of-wy "should be presumed to be not merely for such purposes and uses as were lnown

and customary, at that time, but also for all public purposes, present or prospective, whether then

known ìor not, co!nsistent with the character of such highways.,."). Iii fact, a fl!exible view

allowing for teclmological development in uses of the rightofway has been the "approach that

has been adopted invariably by California courts in right-of-way decisions since [1911]."

Belo,121 'Cal. App. 4th at 313.

This does not mean, however, that any use ofhe pubic right-

:

of-way is acceptble. The

first prong of the Bet) test makes clear that such uses must "serve as a means, or be incident to a

means, for the ransport or transmission of people, cormodities, waste products or information,

or serve pbli safety." Id at 315-16, This calls ba,ek to the -çey line of thought that sought

to examine the underlying purpose of my proposed use of the right-of-way to esure that such a

purpose was legitimate and did not unduy interfere with the intended uses of the right-of-way®

Although the -Beto test does not defne what will qualify as a means or something incident to a

means of transportation there are enough examples provided by the court to extraplate at least a

rough range of options. Clearly, vehicular travel (such as cars, trains, trolleys and the like) is an

approved use ofthe publicright-of-way, Likewise, use of the public right-of-way for utilities,

sewage, telecommuieation conduits ad similar means of moving goods or commodities may be

acceptable, as long as all three elements ofthe test are met. In many sitations, proposed uses of

th public rightof-way will require analysis on a casebycase basis.

The second and third prongs 0!f the Beto test are concemed with protecting the interess

ofthepublic and the owner ofproperty abutting on aproposed use of the public right-of-wa,

The secon:d prong requires that any prop!osed use of the public right-of-way must be in the public

interest or a private interest hat does not interfere with the publi's ability to make use of tlìe

right-ofway. Id. at 316. To ensure that such interfèrence does not occur, any private

encroachment into the public right-of-way must be authorized by a permit issued by an

appropriate public agency. See People v. Henderson 85 Cal.App.2 653, 65658 (1948)

(explaining that an unpermitted private shed constructed within the public right-of way was

unlawful because it interfered with the publcs right to make use ofthe whole ofthe right=of-

way). Conversely, the third prong protects aprivate owner from a proposed use of the public

right-of-way that may "unduly endanger or interfere with use of the abutting property.

Beto121 Cal. App. 4th at 316. For exaple5' inNorris v, State: ex re¿ Dept, (2Pubic orl,

 261

Cal.App.2 41 (1968 the court determined that constacting a vista point and roadside rest area

on land dedicated for use as a publi c highway was acceptabl but that same area could not be

converted into a public campground or beach.
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Betto may opn the door to some uses of the right-of-way that are not readily apparent.

For example, :Bello relies in part on In re Anderson, in which the Court of Appeal ruled that a

public market that was set up iii the public right-of-way for five hours thre mornings each week

was a lawful use of the right-of-way. In re Anderson, 130 Cal. App. at 396. While a market with

vendor stalls placed within the right-of-way would seem to violate the first prong of the -Beüo

test by preventing the public from usiiig the street for transportaton, the žínderson court

specifically notes that no attempt has been made to close this highway to travel,

 a space

considerably less than one-half the width of the roadway being set apart for the public stalls,

permitting.the movement of vehicles aí all timein both directi:ons over the balance of the

horoughfare. Id. at 397-98. Furthermore, nearby businesss had not complained that the public

market was a "nuisc to [s=ounding businesses] or detrimental or offnsive to the.conduet of

[heir] business."Id. at 397. Therefore, the public market provided for the conveyane of goods

without unduly restricting the ability ofthe public to make use ofthe right-ofway for vehicular

and pedestrian transportation. The Beo court cites In re Anderson as an example ofan

expansive iiiterpretation of the right-of-way that simultaneously serves a transportatonrelated

purpose in order to meet the requirements of the Beüo test.

The Bello court, however, rejected some of the rationale used in the In re nderson

deision For example the ourt in In re nderson gave great weight to the fact that that public

market had been operating for over twenty years and had ahieved the status of"& long

continued custom," Id at 399. The Belo test makes no menton of duration or historical custom

as factors in testing the lawfulness ·of a proposeduse ofthe public right-of-way. Similarly, the

Bello court distinguished the Gurnsey standd, saying that the 'rule of law announced by

Gurnsey is appicable only to ightsofway that have yet to be subjected to the 'other and further

uses' that are incident to modem development." Beo, 121 Cal. App. 4th at 3 08. By choosing

which parts of previous decisions to incorporate into the Bello test the court indicated that it was

not merely bowing to previous decisions. Inst

:

ead, the Bello ourt adopted its own inte)retatión

for governg lawful uses of the public right-of-way.

Because Bello is an appellate court decision from the First District Court of Appe it

does not take precedence over century-old California Supreme Court decisions like G 

y

Mon..goey, and Colegrove. If presented with the same issu, it is possible that the appellate

court in S Diego could reach a different conclusion than in Bello. However, the clarity of

 the

Beüo test ad its synthesis of the archaic strains of Californian public ightofway jurisprudence

into a siimple three prong test make it likely that a court wil give t serous consideration: For

that reaso a conservative approach in analyzing uses ofthe public right-of-way would follow

the stand.ards laid !out in the Bello test. 

'

This would minimize liability to te City in the event that

suh a standard is formally ad.opted by the Fourth District Court of Appeal in San Diego.

CONCLUSIO'N

The Bello test is currently the clearest standard in California for analyzing the lawñiness

of aproposed use ofthe public right-of-wy. Any proposed use must meet all thre requirements:

(1) the use must serve as a means, or be incident to a means, for thetransport or transmission of

people, commoies, waste products or inimation, or serv public saféty; (2) the use must

serve either the public interest or a private interest of the underlying lândowner that does not

interfere with the public's use rights; and (3) the use may not unduly endanger or interfere with
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use ofthe abutting property. This Office is prepared to offer analysis and advice on any specific

projects or proposed uses on a caseby-case basis.

JAN I. GOLDSMITH CITY ATTORNEY

B

y

 

.

.

Ryan P. Geity

Deputy City-Áttorney

RPG:jls

ML-2014-15

Doc. No, 874903
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MEMORANDUM

MS 59

(619) 533-5800

DATE:

 

May 11,2017

TO:

 

Honrable Mayor id Councilmenibers

FR

O

M

:

 

City Attorney

SUBJECT:

 

Us

l

e of Paking Meter Revene (enerated Wiin Conmunity Parking Districts

This Office has been asked whether parking meter revenue generated within ã Community

Parking District (CPD) maý be used to fund *ariouš improvements or projects. Expenditures of

parking meter revenue most comply with the San Diego Municipal Code (Muniipal Code or

SDMC), Council Policy 100-18, and State and Federal laws. City Att'y MOL No. 2014-6 Úly

10, 2014); City Att'y MS 2012-20 (My 22,2012 CityAtfy MS 2012-18 (Apr. 27,2012);

2'010' City Att'y MOL 20 (2010'-20; Sept. 302010). This memorandum brielly summarizes rior

mm!oranda 

-

and th above-referenced pinis.

California law requires that, before thè City instals plking meters and sets rates for parking

metersthe City must establish a parking meter zone by enacting an ordinance. Cal. Veh

.

 Code

§ 225

'

08. Accordinglý, the S D'iego City ouncil--enacted an ordinance establishing the City's

parking meter zonesl mid the arameters on the use of-parkiñg mete revenue SDN[C §§820

82.09(b). 2 In order for parking meter fees to be-properly e.aoted fès rther than a šp!ecial-tax,

those fees cannot exeéd the reasonáb;e· ost of rviding the service or regulatory activity for

which the fees are chrged: Cal:Gov't Code § 50076. Further, the fees cannot·be levìed for

general reveue puoses® Id. Thë California Co

=

urt of Appeal has specifically upheld the Citý's

use of parking meter revenue for traffic-related purposes, which may affect or be affected by the

parking of vehicles in th parking m

l

eter zones thus created, stating that the City's Parking Meter

Ordinance under Municipal Code sections 82.08 and 82.09 "permits the use ofthe money thus

received for general traffîc regulation and control in the area [geo·raphic bouñdaries] in .

 There areeurrejútly five CPD's in Sa Digo. Tbree of thieCity's CPDs, including Do:vútown: Uptown and Mid.

City, have parídng meter zones and generate parkng meter revenue. The oer CPD, iclui-g Old Town and

Paific Beach do not have parking meter zones.

2 The City Coucil also adopted Council Polìcy 1'00 18,.as amended on July 16, 2015, whichprovides guidance on

the use of allocated parking meter revemie within CPDs.
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question, all of which is apart ofthe problem involved and designed to be benefited by the

ordinance." Deryan v. Ci of,an Diego, 75 Cal, App. 2d 292,296 (1946); see ao SD

'

MC

§ 82.09. To expand the us:e byond that whi ch has been blessed by the ourt, the City would need

to conduct a fact-spe!iñ analysis to

i

 deermine whether the propo

.

sed use of parking meter

revenue is sufficiently relat·ed to traffic reglation and control. In the- event of a legal eliallenge,

the City bears the burden of demo--.stating that èxpediliu-es of parking meter revenue are

appropriate. B'eaumont Ivestors v. iJeaëio¿---Ch,;·J Faü ät

:

rDist., 165 Cal.

 App. 3d 227,

235 (1985); ee al,ýo Coier v. Cí & C*, off.:..:cisco, 151 Cal. App. 4th 1326, 1339

(2007). The most prudent approch, fhen is tò ínterprt the use ofparking meter revenue in a

judiciously onservtive maimer.

As explained in this Office's earlier memoranda additional considerations apply to any proposed

expenditure of parking meer revenue, including vs regarding gifts of pubic funds and equal

protection. San Diego Charter section 93 prohibits gifts of public funds. To create a legally.

defensible position -the City must show 8[t e-expediture-óf parkig meter revenue-fr a

traffi-related project serves a public purpose. Communiy Memora opíta v. County of

enra, 50 Cal. App. 4th, 1

.99, 207 996). Expenditures ofparking meter revnu

e must also

ci-ply with priciples. of equal protection, whch equires

,

 that parties are treated equally

 uner

the law ifthóse parties are alike in all relevañt aspects.. U.S. Const. mend. XIV, § 1 ; Cl

.

 Const

art.  § 7, Reviewing courts

:

will examine the expendiure based on

.

a rationl basis reviews

tong as the exper.diture does not distinguish between indii. ids wihin suspect cIassificatioñs or

affect_frìdamenal ights.or. distinguish between individuals bsed on gender.. A cassifcatio 

will be uphøld fthere is anyreasonably conceivablestate of facts that cold provide aational

basisfr classiícation·" F, C.C v. B'each Communications. Ie., 50· U,S. 307313 (19!93).

The foegoing legal concepts are discussed at length n the attached legal memoranda. Upon

request, this Offe will cóntinúe to work with Cilv stff to 

evaluate whether specific proposals 

for the expenditure of parking meter ns are legally permissible.

MARA·Ž'..ELUOTT, CITY ATTRNEY.

By.// .atherine .4;n :1<:olm

Kath-erine Ane alco m

Dp ty City Attorney

KAM[:als

MS·-2017-12 .

D

o

c

. 

N

o

,:
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Attac·liments: City Al' OL No. 2014 6 uly 10, 2014)

Ciý A:t' y MIS 20'12-20 (May 225 

2012)

City Att'-y MS-12-18 (Apr. 27, 2012)

2010.City.Ay MOL 20 (2010-20; Sept 30,2010)

3 Ciy staff inebudes fàts supporig the achievóinônt of one o ore püblíc pulps·

.in any staff report relted to a

specific proposal to expend parking meter revenue for traffic control.

t
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CITY ATTORNEY

MEMORANDUM OF LAW

DATE:

 

July 10,2014

TO:

 

Honorable Mayor and City'Councilmembers

FROM:

 

City

 A

·tt

or

ney

SUBJECT: 

Use o f Pking Meter Funds and Parking Management-Related Revenue for

Trafic Cotrot for Special Events, Employee Parking Programs, and

Lãn

=

dsoaping nd tenance

INTRODUCTION

On July 15, 2014, the San Diego City Council (Council) will conider the approval .of' the

-Fiscal Year' 15 Annual Pl

·

an (Plans) and accompnyingbudget, (Budgets) governig each

Community Parldn

g Distric (CPD)·in San Diego.I

On June 11; 2014, the Committe on Smart Growth mid Land Use (Commie)

considered the Plansand Budgets andrequested thattbiš·Officoýeview the appropriatenes of·

certain proposed exp.enditrs ofraì-kii.g meter revenu.ô and parking m·anagement-related

rëveie (colle!ctively, CPD Reveni) cont.inod i the Plans md Biigú*s. In priular, úie

Committee asked this Ofñe to aayze contemplted CPD :Revôn.e expenditures for three.

categories of uss: (1) traffícoontrol for

.

 peci-events; (2)- mploy,pkingprograms;.ad -

(3) lands:ping, maintenan,. and ías.. ý'e.novl at a public park lot licensed to a CPD. This

memorandšin addresses he perínissibility of these contemplated expenditures of CPD Revenue

 Thoughout this memordum, the tenn "dtý refers to flic .y·of Sn Di:go, a muniçipal oiporátion, ad the

term "San Diego" rfrs to the terrory wi.li. . 

'

City of San Diego'ß gøgapicål boundaries.

 This memorandum is intndect only as a g .ins in e·: (r·g the parametors on the approprite use ·of CPD Reveue

for the ooñteplated expenditure, Thørò may be kgâl ancí poliy issues i adition to thos exaiined in tbis

memorandum that requiñe eideratíon befor the City ìi·e·meiits any spe:iñç projet hat utlze CPD Revenue.

The anysis of .my xi.1:(ii.re for a particular projeot is: i:ly :t-specili. røquirnga detailed understanng of

numerous fators, These fàc,tor inlue, among other gš, th oation of ks projet, he loation of  narest

pkg eter zone) to, the project location, the prpose and ootext in whih th prejet s beng underákeñ,. ad 

clear mderstnding of theproject's reation to·addressing parkingrølated issues.
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QUESTIONS PRESENTED

1. May te City llow e xpenditure of parking meter revenue on trffic 'ontrol for

special events?

2, May the City alow the expenditure of parking meter revenue to subsidize parking

for employ:oes of priate businesses?

3. May the City 11w the expenditure of parking mgement-related reeíe for

landscapi., medntenanc andkash removal expenses at & public pm-king lot liensed to the Old

Town CPD Advisory (Old Town Board) under a liceie ·agreenôñt thal.requires the Old Town

Board to perform such services in order to use tie parking lot?

SHORT ANSWERS

1. Parking meter revenuemay bespent oñ trafñconrolýbr special evnts to the

extent affiç oontrollers -are directing vehiles to prídng l;oced wii or in close proximity to

parking meter zones añdthey reasonably affet theparking of vehicles in-paírking reter zones.

2. Pling meter revenue my be spent to subsidize parking for private emplyees 

long as the employes' location ofpaking is within orin olo: so proximity o parking meter

zones, the sibiéy 晦ec·pa;i .iig ·wihin -r in close proximi:ty to parking meter zoes, and the

=ot of the subsidy is not xessive®

3. Parking migemenrelted rvene mayb used for lañdsoaping maintenance,

d trash removal expenses at apublieparking fility led to the Old TownBoard under a

license agreement that requires thè Old Tow Bord to be responsible for suh costs so long as

the fcility ìricýeases the avail*lty,- supply, ad efføoive use of parking for residentš, vic·rs,

and ployees wthin the Old Town CPD.

BACGROUND

 Thereiš a distínoion between parkiñg-meter revenue nd prking i.r.a·:iàgemetreláèd

vle as  .rell .s the ppropribe us of - reective ñmélš, Parín·g mter 'eve·ue is

addressed in tlio šan Diego M.mýcipal Code (Muncipal Code or ŠDM ad ·bèù to pakìng

meter 畦nd genoraýd from thè puroh-a of parkng meter ime" and 'mloney deposied in the 

prkng mètr and ayprkihg meter ñmds generated ·ec á other meoés of páyment, , , i,"

SDMC §§ R.)8, 82.09. Parking managementrelated revnue is édrèsed .in Council Pocy

1008 (Còúncl P

-

cicý) md includes "Cit)-revenues hi·é rBy be állocted to a Community

Prking Disiriot in addition to parldng meter revenue ... inctudíing] ,.. Mees paid by user to

park in a facility operated by flie- Comi-cn iy Parking Dirit ..,." Council Policy § B.4. 'Iie

analyss of proposedexpendires of these Ãü types f rev.eñueiš gray šiilar but differs -

ill 'one key respect: pking meter reven mt be expended in a,mnner thã: ffetš the párlig

ofvøhicle ·i þatking meter zones, here,Érs piking man,agement-related revenue måt affect

ptig withinthe CPD.

In order to install patking meters and set rates for parldng mers, State.of California

(Stat) law requires the City to establish a pkig meter zone tbrough he enactment of an
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ørdnnce. Cal, Vh® Code § 22508 In complance with State law, pârking:meter! zones hv:©

bee established over the years throughout the City wherever there are paring møte.rs ··stlled,

Typically a parking meter zone onsists of a approxtiely one block section·of the street o a

portion of the street on whioh the parking metor or st of parkingnieters·are located, The Council

has enacted an oróš.ance establíshig thešø parking meti zoes r-d the associated parkig

meter rats. SDMC §§ 86,01-23, 86.0125,

There are currently six jCPDs in San Dego, As et forth in the Council Policy, the

purpose oftliese CPDis to provide amehanim whereby ommuities unbe to·meet existing

parking demands may devise ìdimplement arldng maageinent sol-rtions to mt teir

spoìfic needs and resolve undesirablè parking impats," Councl Po.

.

icy at  Th·¤of the ·Citys

CPDš, including Downown, Uptowíi and MidCiy, have parking mter zones and generate

parking metor revemie. The othr three CPDs, icluding La Jolla, Old Town and Pfi Beh

t 

do not have parldng ineter zones, and thu n only generaterevenue from parlgin ie·formof

parking mangeìen-related revenu,

In acordance with the.Counil Policy, eaohCPD is maríaged by a CPD Advisory Board

(Advisory Board). The Counil oiy states that [ perôentage of he total parking meter

revenues... generated within eah LCPD] shall be·allocated to that [CPD] on an anul basis.

Tlie penontage shll be forty-ve (45%)  fiscal yer,"·Council Poliy § B,2. The City

receives the remainig ñÊy-five.(55) prent of parkig meter revenue

In acordance with th Counil Policy, each Advisory Board must amally develop,

through community input, id recommend to the Comil, a plan identi*g proposed

improvements and activites and a budget fò the ext yer, The Couni must approve the pla

and budget, eithr by autboizi·g the City Managr to execute a writtn Agreemen between the

City and each Advisory Board, or throughlìe ønnual cáiée budgetary pproval. process,

All Agreements from Fical Year 2014 provide t19.1 the City shal reimburse íhe Advisory

Boards for their expenditures related to their CPD Program. he·Agreemønts do not provide a

blket mi:orìza{.ion for any activty:tht mišht fall ithin an it. of a plan orbudget The

Agreements alisio provide that tie City will.not reimburse the Advisory Board for any expenditure.

that is ineligible undr the Mniipí Code mid-Council Policy.·The sane prosions

.are. ..

oníâled i th proposed.Agreements for Fiscal Year 2015 with -the eceptíonof e

Agreemen,t with th Old Town Bord, The Oíd Twn Agreemet l=lows·the Old Towíi Board to

retin the rvenue generated byopratg the publi parldng facility up to the ainourìt estiiated

by.th:e Ciy o cover their cost of lioeiàg the próprty. As such, the Agrøments· have

seguads protecting the City f.om expeiidingprking meter revenue n inligible expenses,

even if such expenses ar incrîeó ·by tli Advsory Boards.

 The six Díiot are iñ follos: (1) D;owntonš (2) Uptown; (3) Mid,.tý (4) La Jola; (5) Old Town; d

(6) Paoifíc Beach. The firt thr wore established in 1997, and the atte three we stablihed in 205,

4 Throughout ths memorandum,  t:m "Agreement' ¤førsto both memora·tiàa of ds·š··.iít n (ŽÇÝ'OU or

MOUs) and gre;ømênts entered ito bewee tle City and an AdvisoBouré, .I -'8081Ye:. 2014, . City *red

into OPeratng Agreements with the EI Cjo I.loii].vaií Bi:ø Improvemônt Associatio! and Universitý E[ights

Community Development Corporatio for thu Mid-Cíl, CPD Program, the UptownPar tier,ip for the Uptow

CPD Program, and an MU with Civic Sn Dsgo for the Dor,tcwn CPD Prográtn, Iii i·C·Fll YeB.j PC 15, the

Cuil wi]1 o}nider íìe aéopí : Agrêemets withtes >ï li(.i aié for the Ërst :n conir an Agremeñt

with the Oid Town Crmber o.í Comerce or the Od Town CPD Program,
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This 0-fñce ha advisd thatà: in order for expenditures ·ofparkíng m·øter revenueý to be

appropriate, they must omply with the Muniipal Cod-, Council Policy, nd Sta:e and Ped.eral

laws, icluding laws regarding speciltaxes, gifts of!public fund id equl protctic>. 2010

City Att'y MOL 20 2:010-20'; ept, 3.0,20'10); City Att'y MS 2012.18 (Apr. 27,2012); City

Atty MS 201.2-20 (My 22, 201.2), The Discssio.n porion of this memoraémn evaluates the

.:pliãíe of brec c.sígories of expenditures with these legal p.nciples In the event of any

legal ohallenge, the City .Es the burdenof domc. .J.1.íg [:laL xpenditures of CPD Revenu!0

are appropriate. Beaunont Invstors v Beamit.é.9-:r:, '2,ló,-i.·Fater Dst, 165 Cal. App. 3

227, 235 985); se a·Lo Colfier v, Cp & C(. of,  151 Cl App. 4th 1326 t3i39 (20'07).

The mostprudent approah, then, is to interpret the use of CPD Revenue in a judiciously

cøsørvative natier.

DISCUSSION

L PARKING METER REVENUE MAY BE TISED FOR TRAFFIC CONTROL FOR

SPECIAL EVENTS ONLY.TOTE.EXTENT IT REÁSONABLYAFFEC:S THE

PARKING OF-VEHICLES

 

INPARKING MEERZONES

A. Conàpliane with City's Regations

Conisistent with State law Municipal Code ectons 82.08 and 82.09(b> set forth

paraneters on e use of parking meter revenusi, Seto.i 82.C 8 p. c·€·es:

The parki nìter íì¤ìds georãtd Žom tlie purch:as- of parking

meter lime :, are leed and. assessed as føøsto lto·videfor the

propr rôgul·:tion maíiagement, nd ontro.lof tifžo upon the

pubíio street ad tø co·ôr ie cost of su]?-eryision, inspetion

instalatioíi operation, miritenançe cotrol and use oftheparking

space andprking metrs deséribed herein,.and·alo thecøst of

supervsn.g, man-agig, ad regulating the prking ofvølioleš ·in

thparking meter zones created hereby.

Municipal Code sectiøn 82.09b) povides:

oey deposited in the parking meters and ny-paing meter

2S ger.eced trough other methods ofpynient..i-:ay be·

expended to inct the cotš end xpen.dituro fvolved.i fhe

ìnspecon, repai rguon; ii.:lltion operation, .orií1 and

use ofthe prldn

.

gspacs and parldng meters dešofibed

.

herein and

the costs iinolv.I j.ýi th reglatión, managemòñt, and=control of

te parkíng ·ofvehioles and the control of afã·©, wlách may affect

or be affècted by the paídùg of vehiles ii thé párkiiíg môter zoes.

.©reaíed li:eröby, incluéing the. prchase, repíoent, istllatic,

rpair servic:iig an opõrtion.of nìeóhmical or éleetrìcal trafâo

signals fo Iie éicton of said traÉic or said paing, nd the cost

f paílti.-g, ·st:: urbs ad idewalks with appropriate arkings:,

5 F this purp: àe te "pking meter ýevenue"' ís syoymous wil11 'Ìark·hp :r.n:£nnt-ietd reveñue,"
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lines and sgn, and the purchae, constractio·n. erection, repair E.'d

rplacement of strest and curb sígi8 for tlc ·1·ection of s

:

aid afñ

or said parldngand for the cost o f patrolig aid paing mter

zones and lønforeng íherán áll traffi aws d reguatios

conceínirg +. parkig of vehiles and e móveent of traff

which ay .ÍFëôt or be affeted by such paking of vehicles, or for

an

y o

fsaid

 pu

rp

se

.

Additional guidance on pemissíble uses of CPD Revenue is set forth in setion C.2 of

the Comcil Policy,-which provides, in pertinent part:

Commmity Prkng Distriot revenus shall b prkaily used to

address park-i

.g supply aúd mobility isues. Improeiets and

activitesthat. increas theavailability, supply, andeíFective use of

parkig or residents, visitors, and employees wiú.n the-adopted

Conmunity Pkig Districts Šhall be llie: principai focus of.

epénditúre ofthe ámés.

 Traffic control for spcial events could regulate and control both trafic upon.thepublic

streets and the parking of vehìcles, Presumably, the CPDs wotd employ trffic conýollor to

niaiage e CPD ' s parking inventolry, o ssist in lleviating traffic, and ·to provide mobility

information to vehiles about e lootion, availabitity and cost of arldng, In Os maner, the

traÊñ ontroers would address patki.ng mobility issuesand would increas ic offev use of

prking by assisting røsidentš visiorš, and mployees to lote vai] e ki,g as pomptly as

possible ii areas impacted by tliø high volume of vehicular ativity related to specil events, On

the cøtrary, the CPDs mišt conteiplate employing ti- ñe ontrollrs solely to diver traffic

and congeß·tion oauseé by the specil event, whih kould have little to no efføct ;on pkig in the

parldng meter zones. Consistent wiíh the Municipal Code ad Council Poliy, th City may

allow the expenditure of parkig meter revenue on traffic control for special evets to the extent

that trffîë contollers are directi;ag vehicles to parking l:ocãted within 'O*il ClOSpóxiíity t

parking motr zones and fhey reasonably affect theparking of vehicles iñparking m.et

er zones.

B. ' Complince with Special Tax Laws

TO qualify aš aþ properly ønaoted fee raler than a -c·áa tx requiiíg a pblic vote,

pking meter revenue must comply with Šts lw provisios prescribing hat ny regúlatory fee

cannot exceed the reasonble cost ofprovidng the ser,·e or regulatory activity for which the

fee is ch.rged id that the fee cannot be levied for generl revenue purposes. Cal. Govt. Code

§ 50076, Ts Offioeha advised that ilf the City wants to fnd ... affic-related projets 

with fes šenerateêl by Ci . ity's pailing meters suoh proects inustbe necessary for the control

of trafåcwhich may affect or be affoted by the paíking ofvehicles in a paking meter zo

ne.'"

2010 City Att'yMO

'

L 20 (2010-20:.Spt. 30

'

, 2010) (quoting Cit Att'y MS (Apr, 29, 2009)).

Th City ishould not aow the epedimre of paí ìg meter rve= to the extnt that theùaíffícconrollôr

perfo.iii ñiactions unrelãtd to tr íì ·t®.1, such.as premotiní t specil evnt..If Ëe trfi çontroller pi·fóma

ii.p ø ftuotions, soine of .·hich arô ureiated to traffic ontrol then parléng mtr revenue shouå ony be used to

pây ñ,r ë pro rata àìnte of traffc contro services that is diretly tied to parlcig in the paing mer zoes,

iE
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Regulåtoy fees suok as parking meter feeš eanot be sp.ent n·urelat:ed revenue purposes.

Coier, 151 Ca, App. 4th at 133·9. Œven.hat the source of this revenue is derived frm ¿divers

who park a a metered spae, prkin íneter reeue must be expeded to·adde:ss egitimte

parkinglated.concems a.:parking meters. Cal. Govt 'Code § 500'76. Otherwis thô co.ncern is

that pa]ing moter pevenuo is beg collected and expended on unrelated. prposs contrary to

State. law. í; see aso .fsaac v. C L, 66 Cal. App.-4tli 586,596 (1998) 

. Ordiaes 

.tht

do not limit the way in whicàreglatory fes collecd„may b expenéedor which llow the

expedture of suh revenue beyond the resonably necessary exporse ofthe regía:ory ffo

.

rt

have been deemed specdal taxes. Se Brasocý. v, C ofLA., 216 Cal. App. 3d 1208, 1219-

20 

'

(1989).

The California Court of Appeal h.s specifícally uphèld.the City's use of parking meter

revenue for rfreatedpios,ç, st,-ing thàt the Ciy'è Paidiiš ick:· Orélíncô undr

Municipal Code sections 82,08 nd 82·.09 prmit:theuse of the mor.ey ths rceiv:d for

gcn.er·al affic regulation-and. cont1. i the.areag in questo, ll  wíìick i a p,-art of the

p:11'em involved ruid dèsignd fc bebenefte.by·.th oidan·," ,ío.an v. Ci· of„San Dego,

75 Cd. A».. 2d 292·296 (194é (emhë·-·g added)  a.·.SDMC.§32.09. ..s eyond

queston that one ofthe icgimate purposesof parkin meters ifor 1 wose of controllíng 

 - -

h

vøhioua trai·c  ." Sege ·Ciéy fOak,al,·79 Cal, pp..3351,357 (1978),

Thuš, to .void a classifícation of pmláng meter revnue as special taxe t[ie veiue

must notbe pent on ,ted everie purposes beyond thoe ':tonbly necs:ary expønses of

the regiltory program ,c., these ncoessary to.reguate and control traño  ,piibli· st.roôts pd.

te p . kir:.g of .-ôh c.es in parlctgmter zones)

i

: In Ù slfuñti

:

on, th pertíi®i, t.

i

.: :ics are whether!

 pléi.'.I'e Cí F arki.ílíl l etc·1 -r'eiTUe oward 13'EL'Žfi ·,tol ônie for s:eÝl ¢ viits would

cause the prking. ineter fè 11ted"to exce.ed.ílie røasonál. c.et of provió jg the service or

regultòry tivity for whici:(lìe fee is éhígeél., &ñêl. wheer š woul cuse prlcig meter.fëes

to be charged for genr¿Ú revenue pip.oseš See Cal. GovÈ,-Code § 50076, Although trc

conolservis.ould affect traffi ané-theparkg ofehicle in he prking mter oíies ll

r,mcat could be mad ha ·expetiéing paíig:reveu to address the effeçts oíí èíociâl vents

caues e ñrds  be us·eé for unrel.ted rvenue purposes, Oppllñt could arg: at the

revenu.e pay. fór an a.tivi ty 1'i.at shoul!d··be édsse:á ·íis tal by Ilie party responsible for the · - ·

specil eveiít: or ulizing C.y furés umtatedto·parid..gî.eer reýoe. :rr ·he .0!ontrary,

propoens coùd argue É.Ea the âuiviy cotrols the·plcìng oíehiele in the parking meter

zone inreases the parking.upply duí-g times.of high demand, and maages Ge existg

parígi.jientory. Th-- stgt of these arguments is highly:1·:Ëenéent on the particular

facts: øpo·,ig anlie fs thereis some risk that theuse o.fra.ikijgroolerevenue.for traffc

COt[Ol S:is for specil events could convert th· irevenue Ìtò a speial tx,

7 A egulatory fb ' 'i eact ·b· purposes brod.Õ ·í ] rlvilege to us a servíoe or to obtain â permit. Rathôr,

he megítory prorarn is for te protøotion.of tliç ho-iï-li and afety of the ublio." Ca. ss 'n.. fPrøf c.eí. v,

DepŸ qfhh & Game, 79 C:1., App. tì 935,·950 (20€·0, The çolløion of arki:g ·ìnet:··evøis  ooside.:·ed 

rešžla.ií>y øô bø&-se it s.tateé purcse is to glat a·id cotro *afñe on publiç - ó: s a·. d û= p ar]£g of

vieš·In parkig· meter·žoìe. SlyviC §§ 82.08,82,09,
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.C. Avodance or a Gift of Publie Funds

Expenditures of parking m.ê-r rovenu must alo omply with San Diego Carter

(Charter) sôction 93, lidíi states .íi relevnt part, tb í:t "-ie crdit of the City shall not be given

or loaned to or in aid of any individual, assocition or corpation; except that uitable provision

may be mde for! the id ad suppoit of the:poor," This.'Chater sectin prolibit gi.fts-of pubíio

fuds in a manner similar to the California Constitution, whiéh pólibits the C:.ilbmi

"ílemakiñg of any gil·ofay public money or ng of value to any

L·,.isat:ure from

 

iéivdual municipal or óthôr cor]?orâtion whtëver - ,." Cl! t art XVI, 6. Cses

hiterpretíng the prohibition against a g íž of  blic ids í lie California Constitution e

therefore instructive in intrpreting Chaiter ·setion 93.

Æi expedture of plíbic fudš ìatbenefits aprivate party constitutes an impermissible

gft if the public ageny does not·receive adequate còsidoraio in exchange or if the

expendihipe does not sene a publiopirposs. 20·11· CityAty RþorÈ·384 (·11-17 Apr. 7,2011)

(citing People v. CR ofang,each, 51·Cal d 875, 881-83·(1959; Cal,· ch. Embs.  ' y.

Sulvae Elementay Sch. Di,36 Cal App. 3 46, 59' (1973); and en v .Hey, 1·01 C:al

App. 2d 457,473-74 (1950)). The expenditure of funds for a public purpose is not.

cottionally pc>hibited evn if thø dpenditure incidentallyb!eneñts aprivte party, Orange

Ch. Foundfr Pr, of.ub, Prop..v, Inie Co., 139 Cal. App. 3d 195,200-01 (1983).

¤Any expenditure of parking meter revenue fortra fñ control 3VÌC fr special events

coul be viewed as a pubic subsidy to the private pšty responsible forthe special evet,

Howeíver ihe rešulting trafîc contro measures would serve thè public purpose of alliating

traffic, prkingid mobility issues aused ii the p·arking meter zones ding pecil events aáid

would positively aet parking. To èreate a legay defensibl psition fr the City wii respect

to y éaim that thi:s expenditure entíI an ipermissible.

gift f pu.blio fñds

i

 this Offí

 ce h.s

recommended that 'City staff include the facts supportinš theaohieenent of one ormore· pube

purpóses i any staff report related to  speciño proposal to ·expend parking mer revenu for

trafžo control 'for special events in acorcíane wil e Pls ·and Budgets8

D. Compiance with Principles of·Equal P:poteetion

Expenditres ofpaýlég"mter revenue must álso com.py th priciples of equàl

protecíáoiì. The Equl Protection Clause.of i Federal aáid Stat oittuons quires tat

governmental deisio maks trat partie qually under t law ifthose parties are alike in all

relevatrespets, U.S

.

, Cost amend. XIV, § 1; Cal. 

'

Const, rt, 1,

:

 § 7; Las Lomas íand Co LLC

v. Ci ofL.A. 177 Cl. App. 4th 837, 857 (2009), So loíig aš the expendibre of paíldg meter

revenue doešnot disinguish between inividuls within supect classifcations or affect

fúndamentl rights, or distinguish betwøn individus b!ased on gender revíewing courts will

examine he expenditre based on a deferential stdard kown as rationál basis review.

Under rational bsis rviw, the classificatíon at issUe must bear a mtional relationšhip to

alegitimate Satintorot Peope v. Hojheier, 37 Cal. 4th 1185, 1200 (2006). The coriš will

presmne that a classiíiótion iš valid, C eburne v. Cebne Liiing Ce.:. 473 U,S, 432

 Th analyis of the gift of prl?c fnd išsue G vially idential in the ontet of any proposed expenditure of

parkng meter ¤revenu to subsidize employe parldii.
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432 (1985). Hoever a olãssifi.tion must be nonbitìry and fouded pon pertinent and real

differenoes, ãs distiguìshed froiì ilvlt åd artifïi:1 one. a

rs v. Ci>· of& Lows, o.,

347 U. S . 23 1 23 7 (19 54) . A cíasö·Ê cation mst rest upon·some ground of dfž' ence tht has a

fir and beaií relation tothe·object o flogsstío. OWD

'

earborn Dslb. Co, v, Seagam-

Dstië:rs br., 299 U,S, 1 83, 1 97  9·6). If & clss.i Ýioation liãs s T.  : .:igonable basis, it is not

made imperniibl simply becawe it is ¤not madow·linahematical prco.son oit resolts i

some inequlity, .íAíý v. .9·n

·

on ê, h

:

errs Dept.à ·1€ Cal, App 4] 198208 (2010)

,

 A

revewing court  uhold aclassíficåtion ifere is any resonably oonceivbl Stt offaçts

that could providø a raicnal basis forthe classifíation." F.C

:

C. v,.Bach Comm'n#, Ic, 50

·

8

U

.S

. 307

,

313 (199

3),

The expenditure of parldng meter reenue for· tàfjR ontol for pecial events is

gerálly-consistent with the objetve oteriaat forh. ilie Muicipl Code and Counci

P!y Mòreover, the expenditurô does :iot i1volvô.suêpect claššifica·oris ndamnt

i

al r¿šhts,

or clâssiñ.oatìon[ ·basd on gende, Unêer âtioíial basis review the e>:·peiìiture woul.d.iot vilt

genera prnciples of eqal protec.ioiì,

11. PARKNG METER REVENUE MAY BE USED TO SUBSIDIZE EMPLOYEE

PARKING WITHIN OR IN CLOSE PROXMITY TO PARKNG MEIER

ZONES, BUT OLY TO THE EXTENT THE ŠUBSIDY IS NOT EXCESSIVE

A. Compiance with Ciy Regulations

As esribed in Part I,A ·above

.

 e 

.

éuníçipìl Coe allows the use of paíir·.gmeter

revenue to provide fo the popermãnget ad conrol of taffc on pubí.c-Št.·otš an.d ·prkg

iii pi·lcing me.ø ] The expenditi-e of padìgmeer røveiue o síbie p.rkiìg,for

em-íoyeeš cfþšvate· bsiesses within or ii clo: se proximity to parking.meter zone iš consistent

with the general objectives afthe Municìpal. Code, Tlis subsidy progrm ould control parking

within r iiì close prexmit to parking meter zones by oñtivizing·gro..ps of prido éployeeš

(©g, retauant or offie employees) who cotribte to supply issues.in:th pakí:ng metr zns,

to park ii spedñed loctions, thereby inorer [ig te parkig supply in certan locations d

reduing raffic congestion.

Tlie Council Policy provides that PD Revue ma be used for "[m].agg the

existiñg prkig invntory inluding sh measures as but ílotlimited to  ,, existg oîi-street

parkng invétory:

..  emplo.yee prking progrms... ad the mti·gatíør. óf ay

:

acherse effects 

rešultiíi.g:ílïm tie mlmeitation of such prorm(s)." Ths, tb pendture of pm-ki.·

rg m

eter

íeveue ·toard ôíp. ye parki: g ]?õg).S> whic: culd .C-Ld subsidized· 810·8 pâý

.1.:ig

i consistetwith the·Counoñ Pei.Jy. Iow;ovor-- ayparkíg subsdyp:midd to emplóyees mst

not e excesive nd muãtbe imitd·to arc·asonble cun-L corréspodì-gt te ffect on

parking intheparkingmete.,Znes. Às,.ny parkingsbsidy âhouíd apply eqully to affected

employees in fhe vicinity of the p!arking meter zones, wtliout Yvoritism toward ny busiaøses.

 For míar røaons, t exp:enéitúre ofparldg metr íøvenue to st)sdize eloyee parkåžg woélé not:violate

general prúoíp!les ofoqúal protetio  
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B. Compiance wih Specal Tax Lãì

iSimilar to the discussion i Part B above the expeãdireof pildng.meter revenue fr

subsidized enployee parkg could' convert this revenue into a special tax imless the expenditure

is reasonaby necessary to rgul and control tffic on publi streets and ie parlng of

vehicles inparking meter zones. Inthis regard, thee could belegitimate arg.mens on both ides

of this issue. The strenghs and weaknesses ofthes-e arguménts would depend on hpartioutar

circumštanoes aplicb·le to a specifíc subsidy program® Oppo..1s ·onlé argue lat subsi-clízed

employee parkin.g is an 'unrelated revnue urpose" i thtií provids ñn·ancial enøñtš to local

employees and their employers· and that any øffects on traffic ·and parking.ii arkingíneter

znes is slight oricidental, Teyalso could argue thatpersons other than ep]yee conibute

to arking supy issu:es n the parking meter zones, such· that it·is reasonbl to provid  

sbsiélzed parki.g solely toémploy:es Proponents coul!é.asšert.that subsidized emplòyee

parking would control the paig o fvólicles ·in teparìcing ·inctozones, increase the parking

supply·duing pek hours ofemplment,· and.manž.g the exiyi:parki·ng ii-entoýy. Without

lm!wing the· full details of a proposed·pro:gram··for·bsidized eiïpoyee parking it isi diffiult·to ·

gauge whether his type of subsidy woulê[ convert the pkig meter revenue into a.special t,

L  

PARKING ANAGE}ËNT-RELATËD REVENUE AY BEUSED FOR

LANDSCAPING, MAINTE·NAN·CE, AND TRASH REMOVAL EXPENSES· AT A -

PUBLIC PARKINGLOT UNDER THE UNIQUE CIRCUMTANCES WERE

THE OLD TOWN BOARD MUST ERFOR THESE SERVICES UNDER THE

TERMS OF A LICENSE AGREEENT FOR THE USE OF THE PARKING LOT

Á. Complance ith City's Regulatìons

The Old Town Bómž'd is egotiting a license agreement with the City to use Cityowned

propery for . operation of ã p- prking fácility. The ·CPD intends to use the proprty to

increse.its prkíng pplý in th CPD ad geerate parlcing inanagement-related revenue.

Initil-l the costs !of the lcìsø will be paid for by 1J.c: 01,1 To,l Boar,d wi1 flmd8 other thn

pakg mete revenue or paking m:anagemeñt-reltd reveni·ø. However, after genea Ig

revenue fom tke operation of this lot-·thøOIdTon Bord·will use·such evenue to· offset its

expenses associated wit the licese; including the costs o-ímeôting its obligatiòns for

tadscaping mdno.nnce, and rsh úemoval, Under the temiš ofižie proposed license

greemet, the Old Town.Bc1d íš required to iaintaiíí the properly in good order d in a safe,

healtty.ad sanitry condiio ít 11 times. Under this unique an-angøment, te expenses for

lndscap;ig,.inintenance, ané[·trsh reóval ·are dn to common reatriaí-.e,iarø expens

.

es (a

comp:onent·of rent) charged by ãlandlord to atenant under ce«in types o:f lses, The issue is

whether the Old Town Board may use paking managemetrelated r'evenu© generated at this

facility fór lads:caping míntenarìce and trash reinoval obligations a his filiy.

Municpl Code sections 82.08 ad· 82.09 set forth the limitaions ·on the useof

 

paing

meter revemic as opposed to paikingmangement.related revenue, and reqúire parking mter

fds to be: expñded in

.

 a mnner that affects the paídng of vehiôles iii the parking meer zones,

Because the ñnds at issue are not paking meter funds: thso Muniip:al Code sóotions are·likely

inapplicable, However, to the extent.these Mmicipal Coe sections apply to parking

managementrelated revenue it is reãsoiable to interpret hem to require suh reveue to be

expended ii a maímer that affects the parking of vehicíes within the CPD, The contemplted
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expenditure tow.ds lndscapiíig mantenne úd trsh removal enbles the Old Town Board to

moet its óbligalløns undr tho license and use thô property as aparking facility to increase the

CPD's parking supply. šolong asthé fa,òility will rôsltin aldìioal parkingavailábleto

visitorsand residents 

=

wihin iõ. CP] mainteance of he faiity is

 coiì.isent ·iýli hc

Municipal Code,

Seotiøn C.2,& of tìô Coiiil Polcy.pro idS ht pm-kíng metr.reeirue maybe ued to

inereaeping supply -.-ncéudig ânyrelátøé acquistio of làî.d, operation ofpublio parking

fciliticš a ð extraordínary maintenace á lar:dú

.

8.

pi g ®tiV]'-.i . T O Town Board's

acquisitiot of.a. osessory intrest ii ttiø propor.y.to operate  pi.lio parking fa.cš] i: ol.é

increase ïô; pking·supply

.

 which iš clearly in aoorè·ancô willi -tti: Council Poícy. However

givôí that the expenditoe would b irectly- towrd ladscaping mâìntenori:e nd trash

removal, ií mustbø analwéd ñuther for. :orfcnace with e Cot.il Poicy This Office has

previously dvisd Llia.t the .sø· cf pa.íi:j

.

n.g rter ievcnu· -O p· :íO

'

 1,(9.ilg E

.

11d

niøíntenance co.dd 3  pcjsibe îá..-s .ileyor.d hat is odínâry orumial'·' É:t "ìd.to Cuse

of pãdiig or tií.íi.c cotrol measures h:EL· adross pa:]j.ng ccris w,1. -bi:j. parkíi.gmc[or

zoes." 210 ·Ciy·At:'y MOL20 ·201-0-20 S ..,30,-201·0.· Mor:@over this..Ofo.has-aéiseé

thât it wòíld ll:eþ: be n ap·propriò use pf l)·arking meter evenue to maint:in required

ímiásôaping for publi paiúciíi·g.strucres ci parking lots that aiê proxiî.ate:v 1.oc.ed to parláng

meter zone

:

s suh that íiòy :1d ereâse th supply ad ddress úlìô· clôinané Žr parkír.

.

g spaces

in the

 aeas." M

I ihis inštanca, thê O'ld Town·Board :would be l:egly required to pay for lad-seping

maintenance md tråsh reriovl under the òontemplated lioeiíse agreenient with Ùe City, The

Old Town Board must comply wifh this requiementø retž he right to uše the property for its

public parking fcility, Thus, the Olé Town Board's need to peform lanécapáng

, m·ainteíance

.and trah Ýemoval at the propety is eøsential to its ao.ility to ·povide a publi parking·facility at

that locaonand impact tho p-:·ngoý' veiles .n·íe CPD. For tlieso reã,·:žn.the co'templated

lídsapig maž:tôn·ñý:.: end trash .ví-.: ivty is Hexraordi·iary" with:iiì the moùnig of

ihe Counl Polio>: and is appropriata und·ar the Counoil Polie·y.

B. Compliance wih Special Tax Laws - · 

Simia to tïo analys- descbeé ir Part I.B above; í:he CPD'. expeé...re cf psrking

maagømeG-eícd evenue for lanésaping, míteiance, d ·trash remova coúil pótntially

conver thø fe.es into a special tøx.unless the expeditares are.rssonabh, i:ccssry to regalate

nd control.ticafño onpúblic streets êmé theparking cf v.elicl in the·CP.1,12 The Olé Town :

Boards use of íe proprty undørte prepoeá ·lioee agreøm.ent:would ašsist with ýlø

1' Despito our Ofños us òf thó· term "parking àtér yoye=ß' i the priørmemoradrà, thó trn "parking

mnagernont-íted réve" is eqully applile for prposos: of analysis udór iliCouìo i

 Simia:·lý, t.è se of the ienn rking,ñetør zoneš" is synoym:ous: wit CPD" r: pupo-šes of anayis under

tho Cøuil Poli-c·ý-

1 This analysis: aumes át føšbrged for e øf te prking Ìí.itv would bø.igultor Žôš tkia símilar to the

par]ig mer feô.. røgìte d çoríiil trafño·ò publio trocts and tle prki·nÅ of veictôs n Úe Old Tò a CPD,

Iná likly alternriix.e· 1···t ¿bie e i·tl wøre c.as.:.d a harg ip:,eé ···i.: ue o f c eij.et

prõpr., ño· .: -o:l nìøt: th Cj :& C.r .líl or .rti.C·le· EIC: ,:báivi-·1. í.) fxot'íi1·. . d.lìrition oý

a "tax" àid nol ·ub..[. Ic :myió:ibíe-oc:Ú lii ítoji, Tì .o,1 ::e, tho Old Tcn Bod oi:]à ohar·gô

whatever the m:kot will ba· for thø 

i

e of tho lot.
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regulation of traffcnd parking by icreašing the CPDs parláng supply and gen

erating

dditíonal prking øvenu The Old Town Boad's pa.ymnt of lãndscping, main:tenanoe, and

trsh removal costs is an essental component ofthe CPD's continued use,ofthe property,

Therefore, the Old Town Board's payoúent of these costs i  legitimate xpense nd as

mentioned above, is akin to thepyment of a rental charge. Coneivably, the only way this

cotemplated exp:iditúre would pose n isse from aspeial tax perpetive is if -Old

Town Bard allou,:d excessive mainteiane and landsoaping otivity, used for prely a:sthetio

purposes unrela.cd to the regulation md control of ta

-

ffic on public strets and Žie r.kg of

vehicles within fhe CPD,

CONCLUSION

Parking meter revenue may oly be expended forpakiñg and trafficrelated pmp:oses

that impact parking within or in elos proxmity to parking metør zones or. witin the CPD. State

law prohibits the expenditure o regul: ory fees, suh as parking meter furšš :or pmp.

o.ses

reltcîlø t·li speifi gl.lctory ao·/itie for whih.diey were assessed or for :ìn urelated

revenue purpose.

City stffmust conduct  fact-·spcific anysis ofany proposed traffi control or parki:g-

reltedprojet for the expenditure of parking meter revenue to ensure that the expenditure·does

not cnavene applicable laws. To ensure compliance wih 1 applicable las, the¤City may

wish to conduct an objecávo St.ldy tablišhing theéieçt relationship ·bòtië..cei ý].. expe:ire of

parking íneter r!evenue for raic ·contrûl services ad subsidized eiployee pking, on the one

hand, and the lleviation of parking issues in the parking meter zone on the other hand.

The Old Town Board may spé prking maagement-relateé·revenue to pay for

landscaping maintenance and trash reánoval expenses at a public parking facility if the fcility is

use!d to increase ie aaiîability, supply, and effetive use of prkíng for røsidents, císitors and

employees within th:e CPD ad the CPD is conractully obigated to perform íhos:¢ servies ii

order to use the prop

erty.

JAN ·I, GOLDSMITH, CITY ATTORNEY
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Guidelines for the Usie of Parking Meter Funds for Various Typ of Signs

Asšociatd with the DowntownWayñnding Signage Update Project

INTRODUCTION

As pt úf the Downtow Wayìding Signage Upda·te Project (Project), the Cntr City

Developmet Corporaton (CCDC) is propo.íg í. install varioutypes of si

i

gs withi the

Downtow Coímnuity Parking Distrio· for i prpose of iéentifýing the geerl boundares of

vrious neighborhoods within downtown San Diego and·.asssting (2'ivers and podstrians to ãn

pllio prking and reach piblic desinations ofinterest within or ii oloe proximity to downtown

Ban Diégo

.

This Office þýevoísly issued a Memorandr of La

.

w dñted Septembr 303 201, etitled

"Guidelnes for the

:

 Use of Parking Møter Ponds for Parking and Trafño-Related Pirposes"

(September· MOT. See City Att'yMOL-No. 2010-20-(Søpt. 30·201>.·The Septeniber ·MØL

provided prajotical guidelines oìd considerations on ihe uc  pa

.

í-kiãg mter funds, includig the

use of suh funds for signage. However, it did not address anyspeoificset of facts.

This Memorandum expands on Ûe September MOL as t petaýË to the use of parking meter

més for signage by atialyzihg the fact:s prov

·

ided by CCDC stff about the Projeot asset·forth

hrøii. This Memorandum is based solely on the specific facts set out in Gis Meorandum, As

with ay legal anaysi any ateration of t-e facts presented to this Offioe cóulà affect the

conolusions reaolied in is ]\·fenoaidum,
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QUESTION PRESENTED

May p;arking meter· fúnds be used to pi:rchso and ištll vhicular diretioal sigs, gatew

i

ay

sigs, kiosk signs. ped;estrian direotlonal šignš, nd sidewalk cømpasses within the Dowtown

Community Paríig Ditrict as part of th Projet?

SHORT ANSWER

Wil he exceptio!11 '0!f sidew·âlk compasses the answer is geerally yes so logas e vaoús

signs for:w]e. parki.g meterreveue will be expeided reasonably àssist ivers to 

dstinaton that are publi:c ponts ofinterest, are locate

-

d withn the ]Jownlo

:

wn Commuity

Parking Dišùit uidare situated within sufficint proxi.ityo-a parking·meter"zoñe to--a]Teet-the

flow of traffi: therein and the sign fully c

.

ømply with th; Citys Sign O.d-itìce. On the other:

liaàd pàšing ñëtórre-ýeime rñay í-ïót gó·íierally ë ueëto prchase·ad·is.tall sidewalk ·

ompasses wholl ae embedded on the sidwlk suríhes boce.t thy would nof reasoably

assist drivers with parking whhin parking meter zoes.

BACKGROUND

Almost the eñtire downtown Šaái Diego area, located to tlie west of Interstate 5 andbounésé by

Laurel Street to the-north, éompiseš what iš known as the Dotown Comnunity P'arking

Dst t (Dcwntown CPD). The Downtown CPD includsthe neig.borhoods of Little Italy,

C:roz Marina, Gasíanìp Quater, Horto and East Villåge, R ae incluées Šaíi Diego Uiifîed

Port Distriêt property, Attahed to this irûor.idum s Exhibt l is· amap ill

.

ustratng th

b ui.idarie of'the Downtown.CPD· CDC is i:ò Dvírtovi CPD Advisory Bo!aré,

2 Ii its

pacity as sch, CCDC ·s propng the Proeêt to.instl a ocrrìpróhìe integrtd systn of

vious tvss of signs witlin the. c-vtow. Šn Digo aea.

The Project cótempiatès that--óve 20 sigá· ll Be purch

-

aed- aid inàtlle.dthrouhcút the

Donto CPD, Thes signs ·c -of aiostyí: i]-difš šaéwy siš ehí-

ulàdiròcEcžé

signs, klosk igís, pederstrian.sign, aaé c,ewail ompass.. Many of the differeñttypc of

signs Wil hare a simila.o.olorsolic

.

me, font, ·and distne:ve-fn-type marld gs so tha.dve: .nd

pedestrias will readily ideti fy th vâicus t>pes·of šign as beig into-rolatôdand 1.

.

te·'-

onne:ofed As it, relateš to exÑ

.

ng vecl dire.c.tonl  j.é.ldos . ·i,is ·these gns will be

replaced with new signs of this type so tt âll of .ì· signs will sh fi

.

e samé color shme and

 An ía]Ÿisòf whether theppossê s

.

igns· oply with the City's Sign Reguatons foud iã Chapter 14, Ar,e 2,

Diviion -2: cf thŠan Digo ·Mç:pál Code s beyond e sope of this Memoradum.

 A søtfothin Coucil Policy lo0.18, Commuiy Parkg' Distrìots, and .cí

:'cused in the Ñépte- ir MOLlhø

purpose øf sueh  distrits "to prvi. & neohE.:ds whereby çommunitißs iiìi1: to meet exiparldng

dmešid my di Se. 91ld p mllt p 81'kíg 11·ì 1.

.

gôll Slltí:018 f. tl t]øi 9 tifíc ôe

:

d aD j šo [

néeii·able l -íiî í impats," P·ursuant to Éiô. ..:b-tin.of Resoli:tion No R2.89 20  Deofoor ž 1995  san

Digo Ciy Obunoil designated CCDC as le.Dowtowj. CPD AdvisoryBoard,
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distinctive markíngs, Additionãl vehicular· directioñal md kišk signs ill lso be iñstleš

throughout various loations iii downtow S Diego, Acordig to CCDC stf theotier typ

es.

of sigs do not cuíýently exist withíi tb Dwntown CPD so í® placemíit ill be ecessary,

The overal purpose ofthe signs is· to foim a clear integrated system to assist drivers d

pedestrians in knowing here they are at any giv location and in reacig avzille public

parking as well as major streets, highways, and pub  c ]s of interest ithi downtow S n

Diego. Attaçhed as Exhibit 2 is 

:

an overview map of th wnown San Dic

,

go.area along with a

series of fur· ose-up óete.

.

ilecl ps illustý

,

ating the proposed locations ü fall of

 t

he variou types

of signs within the Downtown CPD. CCDC staft-àš represented tbtvhùlly all of the

inintenance òf the newly irla].13 sigis associated ìth the Project will paid for with monies

other than ýarkingmeter ñm

ds.

ANALYSIS

L PARKING METER FUNDS IïíAY GENERALLY BE USED TO PURCHÁSE

AND NSTALL VEHICULÅR DIRECTIONAL SIGNS.

Vehicular directiona.: iis .rs signs whih are loca.te in such a maner a,š to bø readily visible

to driverš to ssist them witì the Øreferred or m

.

ost diot route to rech various desiations,

Iliese signs are typially located above or in proxity to ír:affíc igals or on public light poles

and <rect drivers to such dostiatìon ith the use of aows poiatig iii

.

the drotion that driers

ílied to turn iii order to ech  particular destination. Aít®hed as Exhibit 3 i  example ofa

proposed vøliouar direotional sign Te Project propses the purchase and installation ;of such

signs to diret drivers to public paýkig major strôets, highways, ad public pintš of interest

Ãi doWnto

íl Sãí

i Diego

.

Vôbicular directional sign ar ubject to the Federl Higway Administrtin's ·Mul oñ

Uniform Traíñô C-

oitro De,oès ([UTCD), which among other ílíri.gs šets the í!comme

.

ded

núinmum nationàl standards· fór íhe deiig ané instaílation o f traffic·gns, Tlese sàndårds

includethe hapes, colors and fonts uséd in sigš. A ècd·ìg to tho Fôdefal Highway

Administratìon websit, "[íion-:complañce of the MUTCD ultimately c rest in loss of

federal„áfi.ds· .s-well as sigñeant inease iii to libii"·ee ·

http//mutd.Élwa.rlot.gçv,'k.oý>vìeiew.ltm (last vis·É:.c[ May 1, 2012) .

According to CCDC staff the cuet vehicular ctecioal signs in íhe Downtow CPD were

instzîled about 12 years ago and are not in co:mpliace wihtho 209 ditio ofthMUTCD',

 Thís, Mem!orandum does not adéss 1,li:y of fbe use of parkg môtr Êmd fo ign nntenance. Fthør,

this Meinorméum dos not diouss or op

.

ine on Ge soope of the Projet as R rølt to eng other tgs, the,

apprópiate siz of te signs or the umbr ofstgs of a parolar type that may b ñudd, if tall, withpai·king

meter rvenu, Even if his Offe etermies tht parldng meter íìds may be egally ued for a parlicular pupose,

the City has¿ìcrøtion to decidô wher or ot áe xpenditre of pr<ing meter venue for ã paliu

lar puipos is

an approprlate use of such fids,
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wiçhisthemo:strôcønt editi1(2009' MUTCD), Among other liìgs:lø 

rrcít vshicular

éiroolional signs do nothve the reéommendd différetial between xt and eback,grouné

color as set. forth by the.2009 MUTCD, Al f these sta.dards re inteded·o make traffic ·signs

visibly oleár æid consisnt ionwido torréiotetrífíc afty, Theproposed vehiclar

direçtiia¿ sgs ill filly oomply with the 2009.MUTCD in l 

,

Síi Diego Aicipal .Cde setion 82,09 states tiat.piing ir. eter rev

enuemay be used for the

erection repair nd replerñent of sre·et aíd urt> sis for ¢ džreotio oftcfío ândpmlcing,

This.fficeliaaprevioly opnedthal f:ó so of

 

parking intor ñuids must se

-

ve a fúctional

puose, not šimply án aesthetç one. September MOL„ pp 7-8, Giv thal vlziculâr direotional

sig·is z. trafãc sigãs šubjt tø tle MUTCD ad tliát compiížce with-the MUTCDerye·s a

fuci·onal purp:oso, the use f parldgmeter revenue to puho.s and.instll uch sigíiš would

generallybe aapprëýrite usô of such ñés,

At the same time howev :he use ofpaiking meter rvene for .clJ.·pi:poss is not wifhout ·its

1mits I order to :s parldíngmeter îøvenúe to porh: .d iíísal vëhielr .ií-01..:@,

suh signs must be within a parking.metr zone or. i suãiçient proximity to oe that it :·

parking or trafío wilñ a park·i.igmetr zone.4 Fhnnore pãrking meter

 reve

nue švailáble t

CCDCmustbe spent within te Downto-á- CPD as CCDC is theDowntown CD Advisory

Board. êe Counil Pøliçy..0.0-1 Coinmunity Pàrkir.g Dstiés ounçil Polioy 100-18).

In addition the repaoúïi

,

ž.t or istallation of vehicular. direotioal signs mtt pimarily serve a

functiona pp:ose rts tân am athtio one. As.set forth in the September MOL with the

example of stretblade.hgos, this Office opined that [t]heuse of parking eter rve

 to

replas oíl.eri: løgbl.e ad ñmetional štrøe le simis ould not likely beajusiñable u:e of

 suh f.u-ìd@ becuse it does nøt aádresis concerns íated o e paking of vølüétes within pj-1.i:ig,

mar zones eø Septeinber MOL at 7. Iíi other words, "enlianoemønt of apurly aesthetic

aró - , woulá sero little or o prcta. pcjp·eše a . l.ies. to trafc cono ad/or e.

parking of ve,hiees," Id at 8. Coi.uici Policy 1018 lrthcí Slpp ik,9 pói, or. y statiig ii

rele-e pat.t tig mterroveio my:be use br [p]Ýevííg . .  i'h--éilr.cinvešienc

, ,  provideé tl. 1. aotivity rimilly elates to pking or the ëotrol ané m

rag.

.

iñit of

trafc nhìcl .g veliculr. 1,ioyele or pedestrian trffi ç) whih mayatibt or be aý'eoteé by he

paácing of ve

.

iíes witlin a:ji moter zones, See Counç.

·

il Policy 10018 C.2.h,

hefore, it iš app opîitó to use parking niter rvenae to uad tlio prol.Ë:se and iastallation of

vehiîlar direc.,:Ú signs as part of tle Projec.ecáuse Ùs sig íl be locateá wiliii fe

Dowíûtown CPD. ]F]theore, the rímary purpose:of ths Project ìs it rølate& tc> velcular

dieotional signs s a ìmotioal, not asthetic one; that is, to assist in cono·lling tâffic ad

 Ciy stff hs é.:tmna.ed

. tht.01[ 8 &round parkinà r.tor zoos re i ·l

.

 laely obse proimity d

contigity 'to :i p-kí.gmetor zonetatthe,y would ímpact -tm.fo nct pr·.i·I[··, wi':n a pa:?k.ž meer· zoe. Sch

ar.eas ofimpac aio koow â paing r..e paot,zoiš. Gie.-, henumber of prk[ rors whih re prad out

·2·..go-.tt the Dówntowiì CPD, City L 1 deignáteI Ú·io eà D!owñtown CE as  p·riting n-e,ter mp:aof.

zoô
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parking within parking mter zones and to bring th 'City'S signag into compliance with the

2009 MUTCD. Additionally, the new vehicula directiona igs willbe purçhased ând istalled

a part of a comprehensive itegrad system of tñ ms..em]t wiñi the Dowton-CPD.

As it pertan.s Ø dentfýing major points of iriýeet, so ong ås he vehicular diretional signs

direct drivers to p ubli poits of iterést, th:e.expénéiture of parkíng meter ñrods for uch

purposes shoud be appropiiate

, Sëd Septemb

:

er MOL t 6

IL PARKING METER FUNDS MA¥ BE USED TO PURCHASE AND INSTALL

CERTAIN TYPES OF GATEWAY SIGNS PRPSED AS PART F TIE

PROJECT.

Ii addition to vehicular direonâl signs, ie Prjt proposesÝh purhase añd inšfàllat

-

onòf a

number of gatewaysihs. Lighted, large pil:làr-líñped primary gteway signs -with Downtòwn"

veftioally insoribed will be used identify the :overall downtown Sa Diego area. 119 àigns

are iii the naie of.monuinõntš, Attaohed as Exhibit 4 is :n exaìp1 of aprposed pr.i.ry

gateway sign. Sinalle.seoary gateway sigs will be used to identify the various

nøighborhood disùiots within dowtown Saíì Diego. Attached as Exibit 5 is an example of a

propo

ed ·secon

day gateay sign.

The purpose of the priíary gateíay sigas is to infoín first-..ie sit·or and torists to S 

Diego tb.at they re mitering or exiting dotow·n San Dí:go, For: exailpl on'e of thøse igs s

pioposé - be located en Harbor Drive nar ·the San Diego Intemâtional Airport The min

puipoe o·f the second-ry gat.ówãy  gs is to Ìnform divers and pdia wien íhey are

movi.ig oowien neighboriood districts wížin downtown San Diego.

Ii gøneral, ie purcasë aid installatio of gïy sgns within the Downtown CPI is an

appropriate use ó.f parkig møtor fnds cause the sign-s serve a fúctional prpose n,assisting

drivers in identifýing e disí.t in hih they are loca.te. Withoutsuch.sig drérs

p,ticularly thos unfaiili with: downtoWn Saí Di-¿gi ióuld nothveinfoínätic egai·Ž[·nš

when they had reaóhed dontown. San Diego or which partiuar dowiitown íèígšòrhood tey

were in, Ihis !onfusion could result in :uòh drìverš uíiecessily cirlig ariou.s distritt

before ñnding their ultimatdestintion, thereby adding to trafic congestion, By readily

identifyig dóvatown= Sañ Diego and he various-neighbohoods wiin. downton gateway

sigs ..ssist ith tràffic control wiíiñ parking meter zoes in the Downtow CPD by allówing

drivers to møre quickly locate where they ar so that they cn more easily reaoh their fnl

dstination.

Acoordig to CCDC staff, may of he secodary gtowcy sgns ideatifýing e various districts

will share similar font types, shapes, and colors. To

:

th extettltany of thesigs, suchas the

 This Ofîoe is informed by'CCDC staff tlìat oe or more of the primary gteway signs méy ·ñóed to be located on

Caifoi Depârmt of Traportatio {C1Trans) proper

l

ý with its onsent, I

·

f any súch signs re looted o

CalTrans property otside the Downtown CPD, parking mter reenue my not be use to fund¤the prce o

istallatio

n of ay suh sigág

e. Se Council Policy 100

1-18..2 and C,2,
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little Italy secondary gateway siïn with its moaic base nd.oher ,s. éo i: ot share similar

dìå·racteristics involvír. g í

.

or soheme, font or sign shape wiother secondery gatewr signs

proposéd in the Project, it could be argued tíiøl uch differences serve ¿ prnarily aesthtc

Êoüoíî and do. not.. furíler th. cotro·1 of prkìñg and traýž.ii.i aringiúe: zons r the

purpose of ihe Project which là to pro

 

ýid & clear integrated

.

 system of iêfíc managemet

wi«hlie Downtown CPD. Wileresonable a.esthstc dø

-

g components maybe in!01

+

pté

iñto Ñignge. caution is acîvised [gainst ha.iìng uch aesteliš dominate the ñžncíional

cop.nts ofthe sigage or deviate signifiañtly from othò similar ype of s*jage ir te.

l

L 

 

PARKNG METER FUN-DS MAY BEISED TO PURCHASE AND INSTALL

THE KIOSK SINS PROPOSED AS PART OFTHE PROJECT.

Kiosc 4ü,Ìi.-.re šigííš írÙcÏrl.d for ·peestžias, which co:ta i ma.ps of he éownto. S an Diego·

are iú,ilifylig gc·es aid 1:13..01l,Lblic .31.ltS C f itt. A ldo.šk .1& typially consists oftwo

erial posts supporig a coiïtra ] -Ëncl, ç iih

.

 contains a.map, Attachcí as Exibit ó is 

i

mi

example.ofa proposeé.kicsk sign. CCDC slafíhe.- represented that no inífividual pivt

busness ill be ideifîedii.ay of the dosk-sgns; oily pbi·i.c. poitoíiLý·est will be

identified. The Projectcontemplatš that the hândíul of existing kiosk sigs ín.the Gašlamp

Quarter will be rplåoed wi w kiošk sign, According tô CCDC staff, the ei.s:ikiosk

isigš arerouti.eí.y ;âridálized. The new kiošk signs ppìe,Ë.ïy.are more durable  -tb.ey will not

iñolve 6 use of glss or pas:tici, Futhemorô, these new lio sk sigíi ill hare· the šame color

soheme nd disctive ñ-typenarídngs as mâny of the her siga.ge *peš.

As opposed to vehioular directionál signs and gateay sigû, kiosk igns ar itended solóly fo

i

r

pødestrian use. S.aii Diego Micipal Code section 82.09 inakes.no explicií referencô·to the use

of parkingmeter fund for pedestrin purposes, However, Council Policy 10018 provides that

prkígmet Émds may bs used for íplroviding for peélestrin·coi.fort n:é cor.;niø10,0 ·

provided làatthactivityprimarìlyrea:e,s-o p.:.ýlciÏg oýth.© cotl d magement-of trffic

(in·=dir.g vehicular bíc cle, br' eíetri-an trac) ýéìicò iia . affectr1-éaýëêtedb -the

pating of vhiós witiin parkíng-iet.i oes' Se Co.uncil Policy 1008 C.2.h,

I order for su sigs to reasonabb· affect he pašig of vehicles wRhia p.ar<.Ìg mter zoes

drives oí the street mst be r:sobly aware. of e exi·stencô :of the·ldos šigns. Althougl

intended forpestrians, ]icsk signs can:alsob-e seen from afàrbydrivers passing by. Provided

thatie dòsk signs areplaed in locaí.jo. s such lìat drivers will be awarø of iheir existenoc, such

signs oould furtør the coitrol of pa ig .ad trafño mana.gent by assisting drvers who park

in proximity to such sigs. t. reaoh Újo íinale 

·

á

:

estintion,

Thø particular kiosk igns proposed aa part ofthe Project olearly ppear to assist drivers in

røaobing their ultimte destiation beausø thes kiok igs will also provide infonnation visible

to èver regardhig the naine of tliø neáglíborhoud disriot on a nlik protrusion at the to of

e sg. Driv especially t®s luîñniliar witi the, are co-íld reñsobly opt to park w·[fi·a

narbypardng neter zo·nwill thelowledge that a-kiosk igi was. vailable to assist -ozú ií
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While sidewalk compasses serve a =tic>nal prpose in thiš· regard, the primary purpos of

these çompasses i astetic hnçemnt. Unlike e..pe¿estriat sg. wh.ch ca be viewd :from

afar and which provideš ú iotions > speific inã.io i plic dest i ..oiš of orest or  gewy

sign whi-ób assists with the.ow of elìiculâr traffic by l,otting dvers.institlyl<r.ow what

nighborhood district tliat they are within a idewalk compass hs imited utility ::s t can ohly

be viewod by pedesians, ot divers, and only when the pedestrianš are.almost stpping on top

of the compass

Given·that drirs would not reasonably be awa of the exister_oe of sidewalk·compses muoh

lessbe· ble to view them ñom the street the purchse and iatlletíon of a sidewalk compsS do

not- snarty relae to ..palgar óñtrol.ad mi:agmeit of trafc whih.may- afet 'l  -

parkin.g of -1:clé   pãng in-etr z·jies. Witliout·.šu.ì á c.ret fatl nexus. :].:ig

met .fuds may not be used to.purcé aind-istall si,ewdk compás·ses.

CONCLUSION

Pz.ing møter rõvene ír.a gerílybe ìžed to· purîage :é is ll vebicua drion. a.1 s.mi,

gžray signs, kiosý sign and ped.estriañ directíoñál siims as paitoftheProject provi.dd t:.

thesigns srve  primarily fúntionál pupos in reasoábly assisting drivs in reahing their

uitímáte destiation ralher an an ae:loi purpose, the signs are located within the· Downtown

CPD ad they,assist in manging pârking or 11-affi withír. paýidg møter zones. Hoever,

parkíng .inster fúnds iny ·t genrlly b .xperd  ior sice-lk compasseš mouted lush

agist the top o:f thesidewalk srñìcs be:sethì wouId ot assist drivs to pk id reaçk

their ultiiat. destination because driers would be geerlly unaware of teir existence,

JAN L LDSTH CITY ATTRNEY
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MEMORANDUM

DATE:

 

April 27, 2012

TO:

 

Beth Muay, Deputy Director, Economic Development Division

FROM:

 

City

 Attor

ney

SU

B

JE

C

T

: 

Suppl:emental Guidôlin for the Us of P'arking Meter Funds for Sidewalk-

Related Repairs

INTRODUCTION

The Office of the City Attorney issued  Memorandum of Law titled Guidelines for Use of

Parking Meter Funds for Parking and Traffic>Related Puq?oses on September 30, 2010 OL).

The MO'L áddressed the questi:on of whether pkng. meter fujds may be used to:.repair a street

inong other questions. This Office has been made aware· of further inquiry regarding the use of

parking meter funds as it relates to sidewakrelated repairs. This memorandum is intende:'á to ,

suppI.ementthe MOL, which ·ddresed many of the numerous inquiries that this Office and your

Division routinely receive with regard to tbe approprite uses of parking mete evenu.e. The.

MOL is atached for your reference as Attachment A.

QUESTION PRESENTED

To what extent can parking meter revenue be used for sidewalrelated repairs?

SHORT ANSWER

Parking meter revenue may only be used for sidewalk-related ra.irs that impact traffic or the

parking of vehicles within parking meter zones.



Beth Murray, Deputy Director
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ANALYSIS

In generl, p:arking meter revenue may b used to rei)å.r sidelks lccâtd wi.th í.n a p,irkig

meter zone or within close proximity to a parkíng netr zòne if such repairs affect parking or the

control of traffic within a parking meter zone. As with steet repairs, caution and restraint st

be exercised to avoid the use of parking meter funs: as â.whoesalë replacment for general

- funds, See Cal, Gov't Code § 50076, For example, the expenditure of parking meterrvenue for

generl sidewak repåirs  a citywide basis would violate state law by exceeding the regulatory

purpose forwhich the parking meter fees were collected.

San Diego Municipá C.íž sectio 8-2.09 authorizes the expenditure of parldng meter funds "to.

meet the costs and expenditures involved in th inpectìon, repair . . ,and usfthe parkin g -

spàces ®. . áñd co-mro- f tlìe parkirg of-ve.hicls and te-·coñtrol-of traf c hich :ay ffeet or-- -

be affected by.the parking of vehicles and the control of traffic..." SDMC § 82.09 Thi sectioíl

contais a list of examples conšituting legitimate expenditres of p::rkig.meter iés. Se

SDMC § 809(b). The only refereríce i this setion to miyí.íing ssociatd with sidew:alks

relates to the cos of painting curbs äd rèpairing curb sigs; iž.:walk ieêai-s renot sted:. Id.·

Nevertheless, as it relates to the control of parkin·g and traffic sidewàlk-reated repairs may bie a

legitimate xpenditúreof parking meter revene becus the list of énumeratedtraffic. and

parking control meases io Sn Diego Mnic:1 Cde section 82.09 is not exhàustive. Where a

parci:larproposed exþenditue is not specificálíý nune:

.

4 in the Sai Diego Municipal Code

as aprking ortrffic control measur, an analysis will eed to be conducted in order to

determine.ifthatexpe

.

diture ctualy affects th control of paking or traffc

Fr exale the repair of á šdewal]: crb· ñájacent to a pã.àig nòí:ered spâe ·or o the sainè

street ad bléék of padin.g t.:18 ;Cilld·b ápark.i g or tra..i :ool.easure. A sidewalk .

curb that protrudes iríto th .T-ct :oíi cì.-ss. a parldg ·conc:ní by pí-óhibiin·g orotherwis -

deferlig dive.s-fron»arking iá lle·h· spáces ue t sfety coierns. Frthrmo-re,··sda et

protrslon may affect the flo of tffic by makin ·on les: parking s·îace readiy SVlbl, · .

cauing more traffic congestíon by jequi.ri:ì ·árivei s o dÉive ârííd loi·gr to fiiá piki] g.

On the other hand, the exp:ediùìre-!of paking meter fuds o repair sidewalk surfaces âs

opposed to çurbs,· pres,!ent a more difficult situatio to justify, While parking meter funds may

be used to provde 'éëles:trian èomfort and conveniece" as well a. "aesthetics" '·UËt t

Council Policy 100-18, those fund-s can onlybe eperded forthese purposes provided that the

activi.y pimárily relles Ø ?ligor the: conrol ài.d -inžia,ge.niet of trafic (ii,icluding

vehicular, bicycle,or pestria affic) whichmaý âffectorbeaffected by theparking of·

vehiceš within·pärking iñeter zones." 'Couìcìl Poliey 100- 18-C. 2. In order lo properly expend

pakñš ter funds to repair sidealk surfaces th:e sidewalk su.Ëfac woud likely hav to be

damaged to such an extent that it affects the ability of drivers to park·their vehicles within a

parking meter zone. Such a situation could. arise før examle, if the sdewak w;as so dan·gd



Bettli Mu

ray, Deputy D
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Econonic Development Division

April 27,2012

Page 3

that a reasonable driver would likely opt to find another parking space in order to reach his or her

final destination.

CONCLUSION

Regarding sidewalk-related repairs within or in coe proximity.to parkng ineter zonés, parking

meter funds may only be expended for those repairs tht impact traffic or the parking of vehicles

within parking meter zones. As with allanalyses involving the use of parking méter funds, the

proposed use of parking meter revenue for any sidewalk-related repair would have to be

anayzed on its own set of specific facts to propery determine if it is an appropriate expenditure

of such funds.

JAN I. GOLDSMITH, City Attorney

By  Kenneth So_

Kenneth So

Deputy City Attorney

K

R

S

:m

n

Attachment

MS-2012-18
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MEMORANDUM OF LAW

DATE:

 

Septem

ber 3

0, 2

010

TO: 

Beth Murray D'eputy Director City Planning and Communty Investment

ROM: 

 

City A

ltom

ey

SUBJECT: 

Guidelines for the Use of Parking Meter Funds for Parking and Trafic-

Related Puposes

INTRODUCTION

This Memorandm of Law (MOL) address!s the numerous inquiies that te Office of

the City Attorney and your deparìent rouely reoeive with regard to tile appr

opriate uses of

pang met:reenue. ThisM'OL expandson thememorandum to the Bdget md Finane

Committee dated Apiil 29,·2009, issued by this Officeregarding the use of parking meter funds

for trafficrelated puposes (April Memo) and provides practical guidelines and considerations

on the use of such funds. The April Memo: is enclosed for your referenc¤e as Attchment A,

QUESTION PRESENTED

To wht extent can prkg meter revenue be used.for pking aíd trafficelated

purposes?

SHORT ANSWER

Parking meter revenue may only be used for parking and traffic-related purposes that

impact the parking-- of vehicles win parldng metr zòñs.

BACKGROUND

Within the City of San Diego, there are curently six Community Parking Distrìcts

(Districts). As set forth in Counoil Policy 100-18, the purpose of these Districts is 'o provide a

mechanism whereby communities unabe to ìeel. existigpârldng demaés may devise·and

· The six Distríets are as folows: (1) Downtown; (2) Uptown; (3) MidCiy; (4) La Jolla; (5) Old Town; nd (6)

Pacfic Beach The ñr.st three wero estábished n 1997 and the latter threeere estbished in 2005.



Bth íurray 2-: September 30,2010

Deputy Directr,

City Prií·ji-g and Comunity

Investment

implement png management soluons to me·et their specific needs nd- resolve undesirable

parking impacts."

In accordánce with tis Council Policy each District is managed by a Community

arking District Advisory Board (dviso!ry Board). The Council Policy also s

:

ets forth that "[a]

perentage ofthe total parldng meter revenues generated within each Community Parking

District shall be allocated to that Communily Parking District on an annual basis. The

percentage shall be foriíive (45-%)eah fisca ye,ãr." The City receives the remaining fiftyfîve

(55) pêíeñtóf frkin:g ir feemfó,

-ANALYSIS-   -

As set fòrth iii the Apri Memo, ii orde for paking meter revenulé to be a properly

enacted fee ratherthan a special tax, it must comply with stat.e law which sets forth that such

funds cannot exceed the reasonable ost ofproiding.the service or eglatoíy activity for which

e feeischarged and that th.fee.cánníft b·:levic-dforgraî revenue puposes, Cl, Govt

Code § 50076. The April Memo stated ta "ilfthe City wats to fund ..: afñe-related

proje!ts with fees generated by the City'š pkng metrs suh projects must be necesary for the

contr1 of trfñ which.may affect :or b àffe.ted by the.páing of vóicles in a:prki:ì íeter

z

o

n

e

I oder to install parking meters 

·

and st rates for paiing mcers, státe láw requires the

'City toi establish a parki beter zne thro the -enatmet f n ordinane. Cal. Vôh.

Code § 2250& In compliance with stãte law parking metorzes have been establised over the

years throughout the City wherevr there aæpartêgmeters halled. Typically, a parking

meter one cns i sis of p. approxiï.tely on block section of he street or a portio of the stret

on whiélihe páldiíg rietór - et ÓFþšlíîš .cí:erš àí¿ Ld.-Pítîí.:là.ñt fó ëfíátíïiënt by

odinance, the City has estìblished these parlnš meter zon aûíd set parkig meterrates.

SDMé¤§§ 8611 and 86.13,

Regulatory fes such ag parkig neter fées canot be pent o o:ld elu

purose,s. Se Coir v. C* nd County ofan Frahèsc, 151 Cal. App. 4th 1326, 1339

2007).iven íatthe source of this revenue is -deived from. drivers who park at a metered

space, parldng mter revenue must be expended tòadress legitimateparking-related concerns at

pakíngmetòrs. See Cal. Govt Cod § 50076. Oherwise, he concern is thatparkig meter

revenue isbeing clected ad xpendèd oí unreláted pps òntràry to štáte la. 1 s

2 regulatory fee "is enacted for purposes broaer ·dan the privilge touse a service or to obtain apnit. Rther,

the rgúlaory program is fr the protecto T·.o .he hlth ad safety of th public." Cr,4rni Asii. ofProfesio na

Óbie·¿fs v. 13·m.:ýment ofFih & Game, 79 Cal. App. th 935, 950 (2000). Tbe ]ectíø of paking etr

revenuõis cnsidsied a regulaýery. ee beause i.. qt:<1 purposeis o regulte ad co·r.-·t ·affîc on pblic strts

d the parkng of vehcles in pïi-king mer zor:es. á Diego Municipal Code §·§ 82.08..and 82.09.
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ao Isapc v. Ciy flos,ngeles, 66 Cal. App, 4th 586, 596 (1998) Ordinañces that do not limit

 way in w lch reguatory fees colected may be expended or which alow th expenditure of

such revenue beyond the reasonably necessary expense of the regulatory effort have been

deemed speial taxes. See Bxes'ociate v. Ci<y ofLos ngetes, 216 Cal. App. 3d 1208,1219-

122

0 (

19

89)

.

In companc with state law, the San Diego Muniipal Code sets forth parametrs o tb-e

use ofpking meter revenue. San Diego Muniipa Code sectio 82,09 entitled "Parking Meters

- Collections -Accounting for Monef' provides:

The City Manager is hereby authorized, and it shal be his duty, to

designate sme person or persons to·make regular colections of the

money deposited i said parking meters. It shall be the duty of such

person or persons so designated to collect ând deliver to the Treasurer

of The -City of S an Diego al money deposited in the parking meters;

the Treasurer shall keep accurate account of all the paking meter

money so delivered to bm. Moey so deposited i the parking meters

m-ay be xpended to: meet the costs and expenditures involved in the

inspection, repa regulation, installation, opeation, cotrol ãíd use

oftheparking sp:aces and arking meterš described herein, and the

costs involved in the rgulaion and control of the parking ·of vehicles

and the cóntrl of taific which m affet orbeaffected by the

paking of vehicles in the parláng meter zones ceated ereby,

in:.ludi ng the purchase, replce:ínent, installation, repair, servicing and

oprai of mechanical or electrical trafic signals for the difection of

said raffi or said parking, and the cost of paintng street curbs and

sidewaíks with·appropriate mrlngs lines·ad signs, and the.··-·

purchase, constructio, erection repair and replacement of stret-an

curb signs for the irection of sàid traffc or said paýking, and for the

cost of patrolling said parldng tmotor zones and enforcig tlìerein all

traffic laws and regulations cone:eming thepaking of vehiçles.and the.

movement of traffî whic may affect or be affected by sch packing

ofvøhicles, or fór any of said purposes,

The California Court of Appeãl hãs specifiçially upheld the Cty' s use of parking meter

revenue for té-reatêdpuppose staing that the Cítys Parking Meter Ordinânce under San

Diego Municipal Code sections 82.08-and 82.09"prmits the ùse ofth ñonéy thus received for

general traffíc regulationand control intheareas in question, all of which is apart of the

problem involved and designed to be beneted by the ordinnce. Deyan v. C ofŸa

Diego, 75 Cal.-App. 2f 292,296 (1946) (emphasis added); See also SDMC §82.09. It is beyond
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question thatone of the legitimatepurposes cf parkng eters·is.

 "for thè purpose of controlli

ve]'outa traffic, Siege· v Ci·Áy ý' 0,¿ar.4 79 C·al. App. 3d 351 357 (1978),

This MOL provids pracical applictiôs ofs ule oflaw by addressig several

different scenrios involving the proposed e.x

pendiure of parking meter revenue on parking and

traffî-related issues. Given that h Citybears the burden of demontring that such

expeÌìdires are appropriate in the event of

.

any e:al challenge, the·most prudent·approah is to

interpret the use of p·arkìng meter revenue i a udic.iouslyci:servative manner. ee Beaumnt

stors v. BeuméntChier/y aley Faítr Di,., z-c:- (3 'al. App, 3227,235 (985); see zso

Coie, ] 51 Cal: App 4Íh at 1339

1 7. 

There may be-édiionallei·

-

ac. poicy ssue tht eqic cosderation

 

prior tothe

implementation of any projectinvolvíng Ge se ofpíuing.meter revenue but tàat.is beyond the

scope of thiš 1OL® Thefollowingexamples ae ntended only as a g.idelin  .se.ížìg the

parameters on the app. opriate ue of-parking.meter venue, The aiilisfap@tiçÉ roject-

is li·ghly factspecific rel ing a 1¢ailed understanding, of nuerous ctors including among

other things, the. location¤  1i prject, thelocátion ofíleneãrest parkiíg meter zone(s) to the

rj!t location the purp:ose and óntext in whiclì the project is being undertaken and a clear

understánding of-the project:.s relation to addressing parking-related issues,

I. May Parking Meter Revenue Be Used to Re-Paint Colored Curbs?

Yes, so ong as the curb.š are within a parking meter- ·zone or

:

 addres 

-concerns regarding

the parking of vebieles.in aparking:nter.zo San Diego Mu-oipal Coée secicn 82.09

specifially sttes that parkin meterrevenue nay b- iised for páitiñg éorbs in suh a mánner

,

Nostanding he foregoi...lì. prooed use of.pçldng mtr revenue t.o r-pint

colored curbs would have to be aralyzed onitšon s.et of špe,ific. facts. to propely determine if.

it is ar appropriate expenditure of such fundš.

H. May Parkng Meter Revenue Be Useóto Re.Stripe Streets to Provde Angular

Rather than- Perpendicular Parkin?

Yes, solong às it affects the parking of hicles in a parkig meter zone. San Diego

Mmicipal Code seton 82.

'

09 states tht parkig meter revenue 'tnay be expended to meet the

costs and expenditures ·involved i the inñ·pecriori, repair, regulationi·istallation, operati:on

cool and useofíe parlcing spaces and parkji.Š ricters described herein... md the control of

traffi which may affectorbe affetd by thepaking oféhicles inthe·parking meer zo·nes

created hereby..."

If the street re strip.ing were to impact parking ata ne:by paring meí' zorc by creating

additional parking space an expenditure of parldng meter reveue i this instance could be
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justified as a means to control the flow of traffic by allo!wing drivers to find parking spaces more

easily ad relieve congestion at nearby parking m!ter spaces. Even if no additional parking

spaces were added, the actof niaking the spaces angular at ã lo!,Gation in proximity to a parking

meter zone could further traffic ontrol by iakin it easier to enter and exit these spaces thereby

allowing traffic to flow more frëely within an affòtd parkig meter·zone.

As with any project the proposed use of parking meter revenue to re-stipe streets would

have to be analyzed on its own set of specific fats to properly determine if it is an approprite

expenditure of such funds,

III.

 

May Parking Meter Funds Be Used to Repair a Street?

Yes, so long as the street repairs are within a parkig meter zone or within close

proiximity to a parking meter zone such that the repairs ifft the control of traííFic within a

parking meter zone. Caution md reš-aint mu[ be exerc·iÑed to ..vod the use of parking meter

funds as a wholsae re]lacement for general fmés. .See Cál. Gov't Code § 50076. For example,

the expenditurc of pdíng meter:revéue for general streetreps on a citywide basis would

violate st:ate law by xceeding the regulatory purpose for which the parking meter fes were

collected.

Alhough the repair of traffic signals street sign, and curb signs. are specifically

enumerated as legitimate traffic control expenditures in he San Digo Municipal Code, street

repairs are iot..See SDMC § 82.09. Nevertheless, as it relates to the !ontrol of trafñ, street

repas may be a legitimate expenditure of parking metr revenue because the list of enumerated

traffic cotrol measures under SDMC section 82.09 ismot exhaustive. Where a particular

proposed expenditure is not sp:eifically enumerated in the San Diego Municipal Code as a traffic

control measuré, an anaysis ill ned to b-e. conduçted in order to determine if it actually a.ffects

the co

ntrol of traf

fic.

For exaniple the repair of a p:

othole adjacent to a parking møtered space or on the same

street and block of parking meters could be a traffic control measure. A poíhoe on a streét could

cause adýer-še traffic i®ácts by ýequiíiñgcarš-tò -slów down -suëh that it-áffeêts the flow of

traffic. However, the further away the pothole iš from a parking meter, the more attenuated the

reationship to controllig traffi at a paing meter zone. Consequen« the less likely that it

would be  legitimate use of parking meter revenue.

Again the pròposed use.of parking meer rev

·

enue for any street repair would have to be

analyzed n its own set of specific facts to properly determine if it is an appropriate expenditure

of such funds,
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IV.

 

May Parking Meter Revenue Be Used to Install Signs?

Depending on thelype of sign itmy be ãn appropriate expediture of prking meter

revenue solong as the installation of the pr:í-o]ar sign adrsss a parking concern at íiearby

parking meters. Dì addition, theinstlatien ef any sig visibl froîntlìepubljo rigt-ofwaý

would have to comply with the Citys Sign- Ordnce (SD·C §§ 142.1201142.1292)-

Signs which impy advertis I.ecific 1:-sinesses are ost lily .r i.appi pría use of

parking meter revenue as· the installatin·of suh sigiis do not i-elate to parlëng or traffic. control.

In addition the expenditurc of parking meter revenu to advertise private bu.gl·nesses.raises a

Conc involving agift of public fuds. ee.San Diego Chrte§ 93. I order to .avoid a

Charter violatonareasonabe.pil purpo.se_in wb-ch th.e..City-beici.-ts.iom the exp.®diture

would also need t be idenificd See hte v, State q, 6,Fomia 88 'Cal:. App, 4th 298,313

(2001).It is: highy unlikely hat any j·ustifiable public purpos.e could be fund for such an

expenditure of parking meter.fund.

Parking moter reveue ·may be:sed to. install signs sometimes known as "wayÉndig

signs" whichprovide d,-ectional infoimatíon to driveis her suh si·gs provide infomation on

vaitabe public prking 10ations in prxiity to par líg 1ter ones . San Diego Muicipal

Code section 82.09 stats that parking meter cýcie ciay bo used for the cretion, repair and

replaoement of street ádouib signs for thireeon oftraffic or parking,

Way-fiíìding signs·which point to publily.oed failities sch as a sign sho·wing he

diretíonto a pub:lic libry wo.d likely be·an appropriate xpendire øf la

.

i

.

áng mete rev

:

enue

so long as it was wibin siffïcá.nt roi.mity to·a parking jrier zon to afect the flow of afic

therei. To furílier inereasc }o ikelihood tbat such an expenéiture would bo de.em:ed an.

appropriaté us of paýking nieter f:ìdš. te. signs should identify public parking lo.ations

associated with the library aíher thn just the libriary iself.

On the otherhand, the ue ofparkng meter revenue for directional, igR forpaking lots

of privatebusinesse faiSÔS. a conee that sch· an· expendiurewold llti]L a gi.i] o f p.blic

ñds, See Ifhí, 88 Cal. App, 411  3 13. In order o satísfy the requirement of  p:.lie;

purpose,:an anglyš·iš  ·culé n:.:d to b

-

e doe on -the bene.Èt i.ring to the Ciy from such an

expendire of parking meter revenue. Id, As ·a throshoìd r.ter, the traffic con-c.es vould

eed to be substntili order tolegally justi.ay xpe.ndiureof pang meter revenue as·

being in furthernceof a public purpo!se. The more sigr.ict he trafficøncems aused bý a

commercial enterprie to:paìng at parking mtors, the.mor likely-it ihat Ge public purpose

reqiremeiìt could be satisfied Fr example, iíiš ·likly tt theinstallation of signs denoti .

directions to p.rícing for onCity owned tourist destnations such as Sea World or :t}e SJì. T)g,

Zoo woué satisy 

:

the public ppS 3 requiremet both because of th mgnitude of  trffic

impacts they cruts and because ofílic publicinterestingettig o.rists to these locations.
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However, in order to justifythe expenditureof parkig meter £únds, such signs would still need

to be instaled iñproximiy to parki:iíg meter '.

Traffíc signs such as stop and yield signs are trafic contro measures that constite an

appropriat:e use of parking meter revnue so long as the signs are within or in proximity to a

parking meter zone. SDMC section=82.09 specifically allows for the erection, repair nd

replacement of treet signs for the directioñ of traffic.

The replacement of street bad signs looaed t each intersection which convey street

name iformaíi.c·n to drivers would likely not be an appropriate use of parkig..metr revenue

unless such igrs were so wrn and illešíle as to caus adverse traffic impacts by requiring.

drivers to !onstantly slow down ii orr to detenine whih street they had just pssed. As

previously sated, SDMC section.82,09 requires that ifparking meter revenue is to! be expendd

on trafc-related purposes, it must affect the patking of vehicles within parking meter zones.

The use ofparking meter revenue to replace otherwise legible and functional street blade signs

would not likelybe a jusíifiable use of such fuds because it does not address concemš related to

the parking of vehicles within parking meter ·zones.

Of ourse, any project involving the instllation of signs with the proposed use ofpžrking

 meter reveue would have to be anayzed on its own set -of specific facts to proerly deemine if

h all expenditue of funds was appropriate.

V. May Parking Meter Funds Be Used to Hire a Professiona Traffic Engineering Firm

to Investigate the Feasibility of Instaling a Speed Bump to Ensure Pedestrian

Safety?

,Yes, but only if such an evâluation is necessaiy to furtìcr n otherwise acceptabe

purpose for which parkìng meter revenue maybe špent Neillier the 1*ng of & professional

traffic engineering Érm nor the actal installation of a špeed bump are an èxptessly enumerated

permissible use ofparkìng meter tids undêr SDMC section 82.09. Consequently, the fats

conceing a partiular project would ne:ed to be alyzéd to esblish such a useas  legitimate

traffic ontrol measure affeting te parking of vehiles withiní-pakiñg-méte žòñe-: Súèh àn

analysis would be analogous to that ofusing parking meter revenue for street repar, addressed in

the response to that ofusing Question No. 3 above. Fór example, if cars were traveling too fast

making it diffilt for vehicles to park within a cerain prking meter zone Parking meter ñmés

could be used to pay foí speèd bumps. On lhe other hand if speed bumps were ben installed

for pedestrian safety pu)!oses iii an rea that was no in proximity to a parking meter zoe, uh

an expenditure of parking meter ñmds would be inappropriate.

Without a legitimate underlying purpose for which parking meter revenue can be lawfully

expended, any study or evaíuation in prepration foý such purpose would be dée]ned an

inappropriate use of paíldng ineterfunds. Howeve, even f the underlying purpose (such as the
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installation of špeed bumps) were dee.d to 1 an ceeptábl expenditore of parkng mtr

revenue. any prelinina preparation w ork done wouldneed to be evaluated in·.light of wethr

such work was necesary for acomplshing this purpose.

As with any projectinvolving th propose ise of parking meter revenue, the use òf.such

fuds to hie aprofessionãl trffic engincer woií[d av to: be analyzed·on its own.set f pecifi

facts to properly dter]e if it is an approprie ex-enctire.

VI. May Parking Meter Funds Be Used to Fund Signs and.Markers for the Formation

of Quiet Zones.7.  -

No.= Oi·ze·ešrb.ajo.s. e.su:bl[hed sohat triñš do Ïol ]-1-le to blow O.ir.whi-stles t

alert pedestr·in and vehiular traffic ož i:e tiains' proxinity These qui.e zones .re uually

estâblished through Council actioauthorizing.the creation of gographical bound-es .ìd.Úe

érelion of appí·opr·iate signs and markers., The.purposie aquiet zone i·s to provie peaee. and

quiet to ommunity residents, Therefore..the use af parkng h®ter funds fr this purpose would

not be appropriate.

Of coure the proposed use of parking meter revene for a specific projet.invoving the

formation of a quiet zone would have to be analyzed on. its own set of detailed facts to properly

detenine if it is an ·appropriate xpendiure of suh.fonds.

VII. May Parking Meter Funds Be Used to Enhance Bus and Troley Stops?

Prlìa. depending on the facts. Although Council· Policy 100-1.8 sets foýth a

ãcceptáble use o pkig meter.revenue to include "[plromoting alternative foms·of

rãnspot.ion to reduce pa:king demarid.(e, g. community shuttleš. ublic L:ansit, bicyclirg, and

walking)" it.also states that such a purpse must.neverth:e.Š be in·accordac,ë wih ŠDMé

sections 8.2.08.and 82,09. In ordër t:justíy te use of p.arki.ng meer .rnds fo r.hancements to

bus ad trolljy tops, the propoš1 enlance n.:rd 11Ust tis. tl .uircll o. cntrolling the

use of palig spaces at parldiš .ii.ters 1' being a i.affiç cotrot neasire id·drešiiiš :lie ping

of vehicles in a parking meter zone 

It coud be argued that ne of the pimàrý fuñior.4 ofbuš and trolley stops is to pomòtè

public transit there:y roducin.g eŽicular t.iaFflé. o u1-jc streei.s ·£ iid reducií.. be d.emand fr 

public prláncludí p. d.. ne:.s. Hv evr. cníí.uncemérï of â prely aeš fáetic nure to

bus and rolløy stops yod erv lite or o. pracica prpos-e  it :-elátësto rafãé cótrol

and/or the parking óf vehicles. Regardlešs of whetlïr or no-ta us or t.rey stop looks -

appealing, it still seives its function of behig a locati.·òn for commutérš o ga.her to aocess the buš

or trolley, 0  :sei.tispossibl at a butiñctio.n programooild poícíiLially ä.t-ct an

incremental i:·rec in public transit ridersip.

 Hwei

:

·or such a relaionsÌìp to trffic control

né.pa.rking seøms tenuous, at best, without.facl support.

1
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The analysis of the use of parking meter revenue for bus and trolley stops should consider

whether he nhancement is necessary for the bus or toley sp to serve its fnction of

providing =:cess to public transit. Whether any enhancement is necessary would likely require

 objective study to analyze the impediments fr ridership, whether aesthetic enhancements at 

paticulâr bus or trolley stop is required to address those concerns, and whether the enhancement

wold affect the parking of vehicles within a p<ing meter zone. For example the intalltion

of lighting tabus ortrolley stop for the s:afty ofpublic tansit riders may be an appropriate s:e

of parking meterfunds so long as the·bus·r trolley stop.is in suffici

.

nt proximity to a parking

meter zone such tbat it would affect theparkng of vehiclesbyrølieving parkíng congestion at

that location. In order to justify. such an expenditure fparking meter fuds:, a factual

determinatio must be made that the lighting is necesary to allow access to public transit

Important facfual considerations may include whether the bus.or trolley is operated-in ·the

evenings, whether there are actual safety concerns due to· the darkness and/or location of the

stop, and whether th stop relieved parking concerñs ata nearby parking meter zone.

As with any project involving the proposed use of parking meter revenue, the use of such

fùnds for bus and trolley stop enhancements would eed to be aalyzed on its own st of specific

facts to properly dterne if it is an appropriate expenditure of uch funds.

VI[I. May Parking Meter Revenue Be Used to Partially Fund a Private Development

Project?

No. Typically, developmentprojects.have a component that includes acertain

=

 mmber of

required pátng spaces. See SDMC §§142.0501 -142.0560. Funding usèd to·support parkíng

spaces hat re mandated as part of a private dvelopment project is tantamountto supportig the

construction ofthe development itself.

Neither the San Diego Municipal Code nor Council Policy 10018.set forth any intent for,

the authorizationof parking meter revenue to ñm gneral.consùuction projects. See SDI

,

íC

§§ 82:.08 and 8209. To the ontrary, Council Policy 100 18 speaks of =the potetia use of

pling meter revenue for public parking facilitie", not private paiking as part of a private

development project, Ifparking meter revenue *as exþeñdd towádthe requird pàridng of a

private developmen there would be virtually no limitation on tb

:

e type of construction projects

thatparking meter revenue could beused to fund. Such alinitless expànsion of the use of

parking meter funds would cause concerns that mo funds are being used for unrelated and

gener!al revenue purposes in vi0!làtion of state law. Bixet ssociates, 216 Cal. App, 3d at 1219-

1220; Cal, Gov't Code § 50076.

Nòtwithstanding the foregoing, the proposed us of parking me

:

t!r revenue t partially

fìmd a constrction proje!t would have to be analyzed on its·own set of specific facts to p!roperly

determine if it is i appropiiate expenditure of such fnd=s.
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IX.

 

May Parking l([eter Revenue Be Used to Fund an Artist to Crete a Mura !on-a

. Pedestrian Walkway?

It is unlikely that· an. art mural Ctd on a pedestrian tonnel would be

 upheld by a court

as an appropriate exitur: of parkng n:te rev

:

enue. Prponents.ofthe miiraI would likly

argue that themral would ecouage seôf tle pedeštjn walkway bócase ií would make th

surouidis morebeautiful andpleasantfor.taking a alk or 

·

troll Although this questiondoes

not address the funding of a pedestrian walkway withparking neter revenue, the analysis must

start with whethr the?©destriân walkway is a egitiíateuse of such funds given that ]

.

c.

art

mural is itended to eÝ]cøia

·

ge its use.. .Ifiarkn ]]Lr r.ëvnue eanot be usedto ñ

.

ind..lie...

pedestr» walkway i t.elf, aì rt murìl ci·te. í:· ·eira.g

e ·use of such a pedestri

walky old certaéy-not constitute a jlifiáble·expenditur of parkigmeter-r

.

evenue,.e

pedesriìa walkway would need to be situated close to or within. aparkng mer' zoe a·nd be 

coiýfigured in sulì-a way as:to promote walkig to.ward some. dest Jali ( (:) - 1,.. one înight

othnvise 1.iavel by car toreach. In tbis manner,- it would presiîìby aect the parking of

vehicles by naking it more: onducive to

: wa to.those detination(s), rathr b.an drive and have

to·park wthin aparking mèter zon to do so, Even suçh 

·

arelati

:

onšhìp to trafic control would-

appear-tenuous at best. An o.bjective study ould be.neeessary to establish su-ch a.finding.

However assuming that ·the pedestrin-alkway was !deemed to be a legitìn.Ëe raffic·

control measure wìihin prox.1.ty to a parking mtèr zone, the:anlysis with rega rd to b

cre: ation of the art mural itse

.

f is aalogous to ìat of the enhancement oí bus and trolle stops in

Question No. 7. Œventhat·the purp

.

ose of a art mural ìs fr purely aes

,

thetie purposes, it

appears rather·doubtful thatit could reaønbly be ñeessary for 1] use of 

the pedestiih

walkway as a trffi control theãsure.

Of course, any rojectfor the creation f an art mural ino]·ig· 11¢ proposed use of

parking·meter revé woulé have-lo be analyzed on is ··ow et of speiñe· fats to properly·

determine if'it·is añ app·'opriaíö expndie o suh. funds.

X. M.ay Parliíng ëte Revenue·Be Used.to :Pay for the Installatio of·Landscaping

amiMaintenane .of ThaLanèscaping?

Inmosinstances. :tbe ·aswer ís-no.. But uner certaí very specific fact·al

circumstances, it n be appropriate to use pa-ildng mter revnue.1 pay or the isallation of

landscping andie maintenance of tli lanés.éaping. Routine ladapin-g md Ll.llâ of

City property is categorized as part of e "generàl oper

:

atîons.of the City" 

=

n

.

 which geral 瑦od

reveue would typically be utilized ae San Diego Chater § 71. Cc·eqtly, ar.y use of

parking ietr revenue towards súch a pupose would cñiry the risk of,oharaoteiýzig parking

meter: _fes as special taxes. See Cal. Gov't Code § 50076.



Beth Murray,

 -11-

 

Septem

b
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Deputy Director,

City Planning and Commuity

Invstment

Hower, Council Policy 10018 allows the use of parking meter revenue for

"plroviding for extraordiary maintenance and landscaping atities associated with or required

by any ofthe activities listed above."

The term "extraordinaiý is, not speifically defined but needs to be underštood in its

proper ·contexí taldng into account its common usage and Council Policy 00-18. The American

HôritageD'içtionary defines "extraordia,ary" as '%eyond what is omary o

:

rusual. Wih this in

ind and interpreted willinthe context of Coçil Poiy 100-18 the tenn 'extrardinary"

describes expenditures for maintenance and landscaping Gat are beyond the general landscaping

and maintenance that the Ci performs on is propertis, Ill particulr, the andscapíng and

inainenance must be tid o the use f parkng or trafic control measures that address paing

concerns within padog metr zones, In additio,· the Council Policy's eference to activities

listed above" is an attempt to identiíŸ appropriate expenditures of parking meter revenue that

presumably address parl,íng conc!ems wthin parking meter zones. Among other things these

include the cretion of public parldng facilities and lots. Consequently, it would likely be an

appropriate use of parkig meter revenu to maintain required landscaping for public parking

structres and parking lots that are proximately located to parking meter zones such that they

could icrease te supply and address thé dmand for parking spaces in these areas,

.

· Clearly, e proposed use of parking meter revenue fo lanéscapng would have to be

analyzed ·on its own set of spe!ific facts to properly deteie i it is an appropriate expendiure

of such funds.

CONCLUSION

Parking meter revenue may only be expended for parking ad traffic-related purpoes

that impct pàiing at.parking meter zones. State law prohibits the expendiure of-regulatory

fees such as parking meter funds for purposes ureled to the speciic-reguatory activities fo
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