
ATTACHMENT 5

(0-2004-48)

(DRAFT 01/18/05)3:23PM

ORDINANCE NUMBER 0- (NEW SERIES)

ADOPTED ON

AN ORDINANCE OF THE COUNCIL OF THE CITY OF SAN
DIEGO AMENDING CHAPTER 14, ARTICLE 3, DIVISION 7,
OF THE SAN DIEGO MUNICIPAL CODE BY AMENDING
SECTIONS 143.0710,143.0715,143.0720,143.0730,143,0740,
AND 143.0750; AND BY ADDING SECJgNS
143.0718,143.0735,143.0770 AND l^J^'SOTALL RELATING
TO AFFORDABLE HOUSING DEPUTY BONUS
REGULATIONS. -

WHEREAS, the City of San Diego desires to perpeftiafe^hpusing which is affordable to
" Hi

e ~ f̂l*

moderate income households through the continued financing, byth4ltty, of moderate income"̂
i ' f-

household home ownership and to prevent windfall profit tothe^initial moderate income

household punihaseisj

BE IT ORDAINEH^fc^(|gMJ^Thec.City of San Diego, as follows:

Section 1. That^j |̂)ter 3, Division 7, of the San Diego Municipal Code is

amended lay amending sectfoijs 143.0^^143.0715,143.0720,143.0730,143.0740, and

143.0750, and by Tepealing section 143.0760, to read as follows:

§143.0710 Purpose of Affordable Housing Density Bonus Regulations

The purpose of these regulations is to provide increased residential densities to

developers who guarantee that a portion of their residential development will be

available to low income, very low-income, or senior households or to moderate

income condominium or planned development owners, as condominium and
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planned development are defined in Civil Code section 1351(k). The regulations

are intended to materially assist the housing industry in providing adequate and

affordable shelter for all economic segments of the community and to provide a

balance of housing opportunities for low income, very low-income, and senior

households, and moderate income owners of condominium or planned

developments as defined in Civil Code section 1351(k), throughout the City. It is

intended that the affordable housing density bolius and any additional

development incentive be available forjrfle' in all residential developments of a

size that allows for actual constra^raffl^he respective percentage of affordable

units described in Section 143.0720(b). It that these regulations

implement the provisions of California Governrrl^^Qode Sections 65915 through

65918. It is further intended lhat these regulations "pSl allow for an increase to

residential units where, in accordance with the inclusionary zoning regulations,

developers construct affordable housing within the same development site as the

cet rate housing; however, in no event shall the number of residential units

constfu^Stexceed 135% of the density permitted by the applicable zone.
'̂ 5^

§143.071$"* % When Affordable Housing Density Bonus Regulations Applies

This division applies to any residential development of five or more

'ing units, where an applicant pfGposes density beyond that permitted

*by the applicable zone in exchange for a portion of the total dwelling units

in the development being reserved for low or very low-income households,

senior citizens or moderate income condominium or planned development

as defined in Civil Code section 1351(k) owners.
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(b) An applicant proposing development as provided in Section 143.0715(a)

shall be entitled to a density bonus as provided in Sections 143.0720 and

143.0730 and shall be granted a development incentive as provided in

Sections 143.0740 and 143.0750.

§143.0718 When Onsite Building Bonus Regulations Apply

Section 143.0735 applies to any residential devi ^that contains affordable

housing as required by Chapter 14, Article 2,.Di%ion 13"̂ M.s constructed on

the same site as the proposed project site.

§143.0720 Affordable Housing Density Bonus Agreement

(a) An applicant shd%bj: entitled to a density bonus for any residential

development for is entered into by the applicant and

the San Diego Housuig%orr|̂ lor|̂ prpvided in Section 143.0720(b).

(b) 5 agreemelSyshall include the following provisions:

of affordableiinits provided and Level of Affordability:

Jl]^ Percent of the pre-bonus units in the development will be

Ifptrdable, including an allowance for utilities, to low-

income households at a rent that does not exceed 30 percent

of 60. percent of area median incpme, as adjusted for

assumed household size; or

»

(B) At least 5 percent of the pre-bonus units in the development

will be affordable, including an allowance for utilities, to

very low-income households at a rent that does not exceed
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30 percent of 50 percent of the area median income, as

adjusted for assumed household size; or

(C) A senior citizen housing development as defined in Civil

Code sections 51.3 and 51.12; or

(D) At least 10 percent of the pre^onus units in a condominium

project will be availabltjpr sail ̂ moderate income

households, or

(2) In lieu of complying wrWSection 143.0720(b)( 1), jfapplicant for

a tentativejinap, parcel map <Si~ development permit may donate

land to the in accordance with the following

requirements:

=sa&

(A) The applicam donates and transfers the land no later than

Vthe, date of approval of the final map, parcel map, or

^residential development permit application.

The developable acreage and zoning classification of the

land being transferred are sufficient to permit construction

of units affordable to very /ow income households in an

amount not less than 10 percent of the number of

residential units of the proposed development.

(C) The transferred land is at least 1 acre in size or of sufficient

size to permit development of at least 40 units, has the
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appropriate general plan designation, is appropriately zone

for development as affordable housing, and is or will be

served by adequate public facilities and infrastructure. The

land shall have appropriate zoning and development

standards to make me developmen^pf the affordable units

feasible. No later than the approval of the final

map, parcel map, or of 1

the transferred land shall have all of tffi|permits and

approvals, other "than building permits, necessafy for the

development of the very low income housing units on the

transferred land, except that the City of San Diego may

subject the proposed development to subsequent design

review to'the extent authorized by Government Code

Section 65583,2(i) if the design is not reviewed by the City

prior to the time of transfer.

ferred land and the affordable units shall be

fubject to a deed restriction, approved by the San Diego

Housing Commission ensuring continued affordability of

the units in accordance with Sections 143.0720 (b)(4) or

143.0720(b)(5) and shall be recorded on the property at the
£

time of dedication.

(E) The land is transferred to the San Diego Housing

Commission or to a housing developer approved by the

-PAGE 5 OF 20-



Housing Commission. The San Diego Housing

Commission may require the applicant to identify and

transfer the land to the developer.

(F) The transferred land shall be within the boundary of the

proposed development or, if the City agrees, within one-

quarter mile of the boundary of the proposed development.

(3) With respect to "for:

(A) Affordabili^^|he mod^mte income condominium or

planned developmel^^s shaft be comprised of both

initial occupancy restricflj|| on the purchasers as well as

initial restricted sales prices. Initial moderate income

density bonus units shalTEe initially sold to and occupied

| by persons and families of moderate income. The initial

ate income restricted sales price shall be established
•^aî

jjat a maximum sales prices that does not exceed a price that

Ipierates a monthly housing cost as defined in Section

50052.5 of the Health and Safety Code, for moderate

income £ur^a&ers,.assuming-axlow^

of the restricted sales price and utilizing standard

underwriting criteria at the date of initial sale and assuming

prevailing interest rates for the moderate income restricted

density bonus units.
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(B)

(Q

Density bonus units shall be owner occupied by the initial

purchaser of the units at all times until the resale of the

density bonus unit(s) by the initial moderate income

purchaser.

Upon the resale of the moderate iriWme restricted density

bonus unit by the initial moderate income purchaser, the

San Diego HousingJltmmission shall be entitled to its

jfshare of appreciation and^ayoff of its note, .Resale for the

purposes of Sectiba3^3vOfiW^iall mean the sale, transfer,

cor|||yance, hypotheca^^ pledging, refinancing with cash
'''Sfi'Si:::...- "tjjis^

out (rtfmirielng without casr^»fe reduce interest rates

shall noifbe deemed a resale), further encumbrance, leasing

of the propltety, failure to occupy the property as a primary

ilace of residence, or other similar action or disposition of

le income restricted density bonus unit, or any

i€n thereof, without the express, advance written

Consent of the San Diego Housing Commission. Fair

market values and restricted market values, if and when

required to calculate and determine shares of appreciation,

shall be determined by state certified real estate appraisals

selected by the San Diego Housing Commission, in their

sole discretion.
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(4) The densitybonus units affordable to low income, very low income

residents or senior citizens shall remain available and affordable as

provided in Section 143.0720(b)(l)(A)-(C) for a period of thirty

years, or longer if required by a construction or mortgage financing

assistance program, mortgage insurance program, or rental subsidy

programs.

(5) The density bonus units affordable to moderate income

condominium or planned development owners shall initially sold to

and occupied by a person xor families "ineeting the income

requireme^of subsection 143.0720 (b) (3)(A). Upon the resale

of the affordable to moderate income

condominium unit owners, as resale is

defined in Section%3.0720 (b*(3)(C), the initial seller shall retain

the value of any dow '̂ayments, any San Diego Housing

'- x Commission approved improvements to the property, and the

V. initial seller's proportionate share of the appreciation. The

ytousing Commission shall recapture its proportionate share of

ippreciation, which shall be used by the San Diego Housing

Commission within three (3) years of the resale for any of the

purposes described within Health and Safety Code Section

33334.2(e) that promote homeownership,

(A) For purposes of Section 143.0720(b)(5), the City's

proportionate share of appreciation shall be equal to the
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percentage by which the initial sale price to the moderate-

income household was less than the fair.market value of the

unit at the time of initial sale.

(B) For purposes of Section 143.0720(b)(5), appreciation shall

mean the amount of increase, the fair market

unrestricted value of the unit on the date of

the resale of the density bomts initial fair

"̂  ^h*4ri.

market unrestricted value of the density bonus unit at the
•f *f~~:Jrty. ^^Ip-

time of the initial sale, less the value of any San Diego

Housing Commission approved permanent improvements

in unit In addition to the share in the

appreciation tq%e recced by the San Diego Housing

Comrnissiolij the San Diego Housing Commission shall, in
'Ik

addition, be efjjftled to retain the sum of money which is

equal to the difference in the initial moderate income

restricted sales price and the initial fair market sales price at

the time of the initial sale, which difference shall be

evidence by a note, secured by a deed of trust, in favor of

the San Diego Housing Commission at the time of the

initial sale.

(C) For purposes of Section 143.0720(b)(5), value shall mean

the actual written documented cost of such permanent

improvements, but only when the owner of the density
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bonus unit has given advance written notice of the

improvements to the San Diego Housing Commission of

said owner's intention of making a permanent improvement

in the density bonus unit and, provided, further, that such

permanent improvement(s) havejjeen approved by the San
1- *---,

f
Diego Housing Commission^^dvance of such

improvement.

(6) The density bonus units shall be designated um^teiich are
•
comparable in size, bedroom mix^lpcation, and omejjlfeilar

characteristics, to the market-rate units in the development.

(7) Provision certification of eligible tenants and

purchasers, annW cerJmcattGiiMlftoperty owner compliance by

; Commission, and payment of a monitoring fee, as
ifk

xadjuj||d^from time tojiime, for monitoring of affordable unit
*
: Housing Commission.

(8) Where irapplioant seeks a density bonus as provided in Section

143.0750:

(A) The child care facility shall remain hi operation for a period

of time that is as long as or longer than the period of time

during which the density bonus units are required to remain

affordable pursuant to this Division;

-PAGE 10 OF 20-



(B) Of the children who attend the child care facility, the

children of very low income households, low income

households or families of moderate income shall equal a

percentage that is equal to or greater than the percentage

that is equal to or greater than the percentage of dwelling

units that are required for very low income households, low

income households, or families of moderate income.

(9) Any other term necessfjrf' to implement the provisions and intent of
-f**""-̂ !

this Division and State

(C) Thelfafjplicant shall submifl||ro forma analysis to the

Housing Commission that documents project feasibility on

a form acceptable to the San Diego Housing Commission,

which shall be approved in the reasonable discretion of the

JS>iego Housing Commission. The analysis also shall
-83&j«s^«*»

jnclude information explaining why the concession or

Isntive is necessary to meet recognized affordability

standards.

§143.0730 Density Bonus Provisions

A residential development proposal requesting an affordable housing density
£

bonus in accordance with Section 143.0715 is subject to the following:

(a) Except as described herein, the development shall be permitted a density

bonus equal to the number of units requested by the applicant, up to a total
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project dwelling unit count of 120 percent of the units permitted by the

density regulations of the applicable base zone on the date the

development application is deemed complete, for those projects subject to

Section 143.0720(b)(l)(A) through 143.0720(b)(l)(C). For each 1%

increase above 10% in the percentage of units affordable to lower income

households, the density bonus shall be increased by 1.5% up to a

maximum of 35%. For each 1% increasl above 5% in the percentage of

units affordable to very low incQjJR households, the density bonus shall be

increased by 2.5% up to amliiiitam of This increase shall be in

addition to any increase in dewitywM£jte& or allowed under this

Division, up to a maximum combined cfe^fe^incKase of 35%.

(b) The development shall be pemritted a density bonus of the amount of units

! applicant up to a total project dwelling unit count of

jf permitted by the density regulations of the applicable
^ J"

base zon^lQr subject to Section 143.0720(b)(l)(D). For

each 1% incfea^above the minimum 10% land donation described in

Section 143.0720(b)(2), the density bonus shall be increased by 1%, up to

a maximum of 35%. This increase shall be in addition to any increase in

density mandated or allowed under this Division, up to a maximum

combined density increase of 35%.

(c) The development shall be permitted a density bonus of the amount of units

requested by the applicant, up to a total project dwelling unit count of

115% of the units permitted by the density regulations of the applicable
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base zone, for those projects subject to Section 143.0720(b)(2). For each

1% increase above the minimum 10% land donation described hi Section

143.0720(b)(2), the density bonus shall be increased by 1%, up to a

maximum of 35%. This increase shall be in addition to any increase in

density mandated or allowed under this Divisioryup to a maximum

combined density increase of 35%.

(d) Where the applicable zone require|̂ tat each lot be occupied by no more
*"*

than one dwelling unit, the dejjfjopment requires a Site Development

Permit. If any deviation from regulations 0fthe.op-

applicable zone isujjoposed, a Planne^^^elopment Permit is required.

(e) If the development is more lines, the number of dwelling

units permitted in the deflfelffpment is^Kum of the dwelling units

permitted hveach of the zones. Within the development, the permitted
.; - - ^^

number of dwelling units may be distributed without regard to the zone

idaries.

development consists of two or more specifically identified

rhether contiguous or noncontiguous, the maximum number of

'ing units permitted on each parcel is calculated based on the area of

that parcel.
£

(g) Where the development consists of two or more noncontiguous parcels

lying within two or more community planning areas, the dwelling units

reserved at levels affordable by low-income households, very low-income
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households, or moderate income condominium owners shall be distributed

among community planning areas in the same proportion as the total

number of dwelling units constructed within the development,

(h) All density calculations resulting in fractional units shall be rounded up to
^<£***

the next number. r ' ,,
i-s&>
"" ̂  -V

» > B"-{~,

(i) All density calculations shall be based-oa the p1r§|||nus number of units.

§143.0735 On-Site Building Bonus Provisions

A residential development proposal requesting an increase in residential units in

accordance with Section 1^3.0718 is subj ect ta the following:
^%*-&*!».

*H^?,***SVV|

(a) The development sh%lTfei]^taitted an on-site building bonus of the

%
amount of units requested bjgjHe to a total project dwelling~y
unit countof 110 percent % the units permitted by the density regulations

1
of the applicable base zone.

33ie residential deveiopnjlht shall contain affordable units on the same site
~<«"-W . *•

- "Z, as"the market rate units, in accordance with Section 142.1306(b)(l).
~ >_ %~i

§143.0740X ~^ Developmenfjfecentive or Concessions for Affordable Housing
»u •&

(aX ~ In addMion to the density bonus provisions contained in Section
•«, ^IS' s-i*-

"0^0730(3) and 8601611143.07300), the^applicant shall be entitled to,
•r'
upon request, one of the following development, incentives or concessions

when providing residential units in accordance with Section

143.0720(b)(l)(A),(B) or (D):
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(1) A deviation from applicable development regulations of the

underlying zone, such as setback, parking, lot size, height, or FAR,

pursuant to Section 143.0760; or

(2) Approval of mixed use zoning hi conjunction with the housing

project if commercial, office, industrialj.orb^er land uses will

reduce the cost of the housing dey&offl&jjt and if the commercial,

office, industrial, or other land uses are corljjiiible with the

housing development and the existing or pla3me$?d%yelopment in
X^*- ^

ftff. 4~*

the area where the proposed housing development will be located;

or "̂

(3) Other regula^orf'fiillntiyes or concessions proposed by the
\

applicant or the JUityAat reirapn identifiable and actual cost
v 4-s ***\&*>

reductions. ^
*£

(b) In addition to the density borfiiis provisions contained in Section

".-"* 143.0730(a) and Section 143.0730(b), the applicant shall be entitled to,

upon request, two of the development incentives or concessions described

Sii:: in section 143.0740(a)(l)-(4) when providing residential units that

included at least 20 percent of the total pre-bonus units for lower income

households, at least 10 percent for very low income households, or at least

20 percent for persons and families of moderate income in a condominium

or planned development,

(c). In addition to the density bonus provisions contained in Section

143.0730(a) and Section 143.0730(b), the applicant shall be entitled to,
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upon request, three of the development incentives or concessions described

in section 143.0740(a)(l)-(4) when providing residential units that

included at least 30 percent of the total pre-bonus units for lower income

households, at least 15 percent for very low income households, or at least

30 percent for persons and families of moderate jjjjcome in a condominium

or planned development.

^H
§143.0750 Development Incentive or Concessions |o1f-Afi|rdable^»sing with Child

Care Facility ,$*
r'.JV^ w

Where the applicant proposes to constfi^^wea^Rifl development that

conforms to the requirements of this Divisior^ra^ncludes a child care facility

that will be located on the premises^ -as a part of, oFliififent to the residential

development, the applicant is entitled to: §ig

§143.0760

ity bonus-that is an amount of square feet of residential

to or greater than the amount of square feet of the child

(a)

.care faci

(b) an additional confession or incentive that contributes significantly to the
&

economic feasibility of the construction of the child care facility.

Rules for Granting Development Incentives or Concessions

(a) iAn application for the incentive or concession pursuant to Section

143.0740 or Section 143.0750 shall be decided in accordance with

Process 4.
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(1) The City shall grant the additional concession or incentive pursuant

to Section 143.0740 unless the decision-maker makes one of the

following findings, in writing:

(A) the incentive or concession is not required in order to

provide for affordable housing costs as defined in Health

and Safety Code section 50052,5,. as amended from time to

time, or for rents targeted units to be set in

accordance wj|flection 143.0720(b)(l)(A> or (B); or

(B) granting the mcentif|||e&uld have a specific adverse

impact, as defined in Government Code section

65589.5(d)(2), as amended frojff time to time, upon public

health and safety or upojl the physical environment or on

^ any real property that is listed in the California Register of

jurces and for which there is no feasible

*? ^method to satisfactorily mitigate or avoid the specific

iterse impact without rendering the development

unaffordable to low-income and moderate income

households.

(2) The City shall grant the additional concession or incentive

pursuant to Section 143.0750 unless the decision-maker makes one

of the fonawtag findings, in writing:
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§143.0780

(A) The additional density bonus is not an amount of square

feet of residential space equal to or greater than the amount

of square feet of the child care facility or;

(B) The additional concession or incentive does not contribute

significantly to the economic feasibility of the construction

of the child care facility.

§143.0770 Waiver or Reduction of Development Standards for Affordable Housing

Density Bonus Developments ~

An applicant may request a waiver or reducTfollpf any development standard that

will have the effect of precluding- the constructiorit^^elopment under Section

143.0720(b)(l)(A)-(D) or with receiving the concessions or incentives allowed

under Section 143.0740. The request shall show that the waiver or modification

is necessary to make the housing units economically feasible.

for Granting a WaiverSipHeduction of Development Standards for
1%^^a -Jp-*.,

AffordaWe^HousmgBensity Bonus Developments
îH? 5-
^tv;

L) An applicant requesting a waiver or reduction of development standards
" ~ f '

pursuant to Sectionl43.0770 shall be decided in accordance with

(1) The City shall grant the reduction or waiver of development

standards, whichever is minimally required to allow for

construction of the development under 143.0720(b)(l)(A)-(D) or

with receiving the concessions or incentives allowed under Section
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143.0740, unless the decision-maker makes one of the following

findings, in writing:

(A) granting the reduction or waiver of development standards

is not necessary to make the housing units economically

feasible; or
•iJ^H'''

(B) granting the reduction or^live^ttdevelopment standards
Mefe "%SiS-

.-k: . ~*̂ =t ^̂ 1̂  **"

would have a spedfil^dyerse impaSS^efined in

GovernmentJIlif sectioni65589.5(d)(2), from

time to time, upo3lfc|||&ailh and safety, €r upon the

phf|||a] environment flftiffiucri there is no feasible method

to or avoi<f the specific adverse

(C) granting theWluction or waiver of development standards

would have an^adverse impact on real property that is listed

in the California Register of Historical Resources.
jgir ^^s.

'" MI 2. That a fuu^ading of this ordinance is dispensed with prior to its final
*">_ id

passage, a wriftettor printed having been available to the City Council and the public a day

jprior-to- its final .pass

Section 3. This ordinance shall take effect and be in force on the thirtieth day after it is

effectively certified by the California Coastal Commission as a local coastal program

amendment.
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APPROVED: MICHAEL J. AGUIRRE, City Attorney

By
Mary Jo Lanzafame
Deputy City Attorney

MJL:cdk:cfq
Or.Dept: Planning
O-2004-48
(draft rev.01.18.05) ^
L:\LANZAFAM\ORDS\Drafts\Density Bonus\O-2004-48 Density BonusJ-18-05 011805)323PM.doc
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