ATTACHMENT 7

EDMUND G. BROWN JR. State of California
Attorney General DEPARTMENT OF JUSTICE

1515 CLAY STREET, 20™ FLOOR
P.O. BOX 70550
OAKLAND, CA 94612-0550

Public: 510-622-2100

Telephone:  510-622-2145

) Facsimile: 510-622-2270
E-Mail: sandra.goldberg@doj.cagov

June 11, 2007

By Electronic Mail and Telecopy

Marilyn Mirrasoul, Environmental Planner

City of San Diego Development Services Center
1222 First Avenue, MS 501

San Diego, CA 92101

RE:  Comments on Draft Environmental Impact Report for City of San Diego Draft
Generd Plan, Project No. 104495, SCH No. 2006091032

Dear Ms. Mirrasoul:

The Attorney Genera submits these comments on the Draft Environmental Impact Report
(“DEIR”) for the City of San Diego Draft General Plan ("Genera Plan"). The Attorney Genera
provides these comments pursuant to his independent power and duty to protect the natural
resources of the State from pollution, impairment, or destruction in furtherance of the public
interest. (SeeCal. Const., art. V, § 13; Cal. Gov. Code, 88 12511, 12600-12; D 'Amico v. Board
ofMedical Examiners, 11 Ca.3d 1, 14-15 (1974)). These comments are made on behalf of the
Attorney General and not on behalf of any other California agency or office.

I ntroduction.

We commend the City for its efforts to address globa warming. The City has shown leadership
in this area by adopting a Climate Protection Action Plan ("Climate Action Plan"), signing the
U.S. Mayor's Climate Protection Agreement, which commits the City to meet greenhouse gas
(“GHG”) reduction targets in the Kyoto Protocol, and adopting numerous "smart growth”
planning measures. Obvioudly, the City recognizes that globa warming is a serious problem that
cities can help to address. We believe the new Genera Plan provides an opportunity for the City
to continue to be a leader in Californias fight against global warming.

We dso commend the City for including in the DEIR a clear discussion of globa warming,
quantification of the project's GHG emissions, and recognition that those emissions congtitute a
significant cumulative environmental impact. We urge the City, however, to evaluate and, where
feasible, in the EIR and Generd Plan adopt a broader range of enforceable mitigation measures
to reduce GHG emissions from the new development authorized in the General Plan. Many of
the policies in San Diego's General Plan are voluntary, which makes it impossible both to know
what the GHG impacts will be, and to know whether the City has adopted al feasible mitigation
measures. In some respects, the proposed General Plan reads more as a statement of preferences
and opinions, rather than a definite commitment to adopt and enforce policies and specific
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standards, or to use the powers the City has to enact ordinances and control devel opment
characteristics.

The DEIR Recognizes Global Warming Impacts as a Significant Cumulative |mpact of the

Project that Must Be Mitigated.,

The Cumulative Impacts section of the DEIR explains how GHG emissions cause global
warming, the expected serious health and environmental impacts from globa warming, the
actions of the state that require reductions of GHG emissions (Assembly Bill 32 and Executive
Order S-3-05), and the City of San Diego's programs to reduce its own GHG emissions. It
discusses the City's Climate Action Plan, which requires a 15% reduction of GHG emissions
from City operations by 2010. While the City has shown leadership by adopting the Climate
Action Plan, the DEIR notes that most of the emission reduction measures in that Plan do not
apply to the type of discretionary development addressed in the Generdl Plan. The Climate
Action Plan primarily addresses municipal GHG emissions, which represent only about 2% of
total GHG emissions in the City, while 98% of emissions result from City residences and
businesses.

The DEIR indicates that the development authorized in the Genera Plan is expected to
accommodate 361,110 new residents and an increase of 7 million vehicle miles per day. The
DEIR correctly concludes that, even with mitigation, at the program level of analysis, the
cumulative impacts of GHG emissions from the development that is anticipated to occur under
the Genera Plan is considered significant and unavoidable. The DEIR sates that where
mitigation is "determined to be necessary and feasible" mitigation measures to limit GHG

~emissions will be required for specific projects carried out under the General Plan. The DEIR

then identifies only two specific globa warming mitigation measures, but does not state that
these measures will be adopted as part of the Genera Plan. If these mitigation measures (and
other feasible measures) are not included as enforceable General Plan policies, and are not
currently required by City ordinances, the City has no ability under the Genera Plan to impose
these measures on future projects.

One of the global warming mitigation measures identified in the DEIR is that development
conform to the "City of Villages' development strategy to the extent feasible. The City of
Villages development strategy is dready included in the General Plan. However, revisions to the
"City of Villages' development strategy included in the General Plan may be needed to make
sure that it is not optional, but rather, imposes binding, enforceable requirements that constitute
adequate mitigation under CEQA. The other identified measure is to "include the minimization
of GHG emissions to the extent feasible as an important design criterion during the pre-
application and development review process.” As the DEIR notes, athough the proposed
Genera Plan includes some binding policies that will reduce GHG emissions, many of the
relevant policies in the Plan only express support for actions that would reduce GHG emissions,

1. The general plan should include "standards' and "proposals’ along with the more
generd policies, objectives and principles. Government Code § 65302.
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but do not require those actions; because they are not enforceabl e requirements, they do not
constitute mitigation under CEQA. (Pub. Res. Code § 21081.6(b)).# We aso believe that there
are additional actions to reduce GHG emissions that the City should consider and adopt if they
are feasible.

The DEIR identifies two "environmentally superior” alternatives to the proposed General Plan.
One aternative would reduce energy and waste-related GHG emissions of new development,
and the other would reduce GHG emissions associated with vehicle use.

The City as lead agency is required under CEQA to adopt dl feasible alternatives and
mitigation measures,

The City has determined in the DEIR that the globa warming-related impacts of the General
Plan are cumulatively significant. This triggers the lead agency's obligation to require feasible
mitigation. (Pub. Res. Code, § 21002.1(b)). The EIR must "examine reasonable, feasible options
for mitigating or avoiding the project's contribution” to the problem. (Cal. Code Regs., tit. 14, §
15130, subd. (b)(5).)

CEQA mandates that public agencies should not approve projects with significant environmental
effects if there are feasible dternatives or mitigation measures that can substantially lessen or
avoid those effects.? CEQA requires “[e]ach public agency [to] mitigate or avoid the significant
effects on the environment of projects that it carries out or approves whenever it isfeasible to do
s0. "* The agency must ensure that "measures to mitigate or avoid significant effects on the
environment are fully enforceable through permit conditions, agreements, and other measures.”¥

2. For example, the only policy in the General Plan that expresdy refers to GHG
emissions states. "Support state, federal, and locd efforts to increase fuel efficiency and reduce
greenhouse gas emissions.” This policy does not impose any enforceable obligations to design
or build new development in a way that minimizes GHG emissions.

3. Public Resources Code §8 21002, 21081; see also, Mountain Lion Foundation v. Fish
and Game Commission (1997) 16 Cal.4th 105, 134.

4. City of Marina Board of Trustees (2006) 39 Cal.4th 341, 360 (emphasis added); Pub.
Resources Code 8§ 21002.1(b).

5. Pub. Res. Code, § 21081.6; Federation of Hillside and Canyon Associations v. City of
LosAngeles (2000) 83 Cal.App.4th 1252, 1261.
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The Citv Should Adopt Enforceable Mitigation Measures to Reduce the GHG Emissions,

As noted above, CEQA requires adoption of enforceable mitigation measures to reduce the
significant impacts of aproject. Accordingly, the policies in the proposed General Plan that
express "support” for measures that would reduce GHG emissions should be revised to establish
enforceable requirements. The potentia revisions could include:

0 Change the proposed policy that the City will "encourage" sustainable or green building
to require that new buildings and major renovations incorporate al feasible green building
design principles and building materials. (Thispolicy could require compliance with the U.S.
Green Building Council's Leadership in Energy and Environmental Design silver standard,
which is the standard required for municipa buildings under the City's own Climate Action Plan
and for gtate buildings under Executive Order No. S-20-04).¢

0 Change the proposed policy that the City will "encourage” sustainable landscape design
and maintenance to require that new development must meet these criteria

o] Change the proposed policy to "dtrive for" site design to minimize energy use by taking
advantage of sun-shade patterns, prevailing winds, landscaping and sunscreens to require new
devel opment to meet these criteria.

o] Change the proposed policy to "support” self-generation of energy using renewable
technologies to require that new residentia development of more than 6 units shal participate in
the California Energy Commission's New Solar Homes Partnership (this program provides
rebates to developers of 6 units or more who offer solar power on 50% of the new units)* and
new or major renovations of commercia or industrial development (that exceeds a certain square
foot minimum) must incorporate renewable energy generation to provide the maximum feasible
amount of the project's energy needs.

o] Modify the proposed policy to "develop and adopt”" an Urban Heat 1sland Mitigation
policy (at some unspecified time) to impose an enforceable requirement to address this impact by
using light-colored and reflective roofing materials and paint; light-colored roads and parking

6. Alternatively, feasible green building measures can be identified using the California
Energy Commission's Compliance Manuals (for Residential and Nonresidential Buildings)
(www.energv.ca.gov/title24/2005standards/) to identify energy savingsthat exceed the 2005
Building Energy Efficiencv Standards: the cost effectiveness of these measures can be evaluated
using the Life Cycle Cost Assessment Model (www.green.ca.gov/L CCA/FactSheet.htm and
www.green.ca.gov/EnergyEffProi/default.ntm) developed by the California Department of
General Services.

7. See: www.gosolarcaifornia.ca.gov/nshp/
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lots;, shade trees in parking lots, and shade trees on the south and west sides of new or renovated
buildings.¥

0 Adopt requirements for expanding waste minimization efforts as recommended in the
City's Climate Action Plan to address construction and demolition recycling, commercia paper
recycling, and multiple family recycling. These recycling requirements can be included in the
General Plan now, and later replaced by any applicable ordinances that may be adopted or
become effective. For example, the Generd Plan could require that construction projects use all
feasible opportunities to recycle unused construction materials and that demolition projects
submit a plan to maximize reuse of building materials, aong with the required permit
application. Information about these measuresis available from many sources, including:
www.epa.gov/epaoswer/non-hw/debris-new/index.htm

0 Review the "City of Villages' development strategy included in the General Plan and
make any revisons that are necessary to ensure that it imposes binding, enforceable
requirements that congtitute adequate mitigation under CEQA.

In addition, we note that there appear to be additiona feasible policies to reduce GHG emissions
that should be analyzed in the EIR. Some of these policies could aso provide public health
benefits by reducing ozone levels (the City has not attained the state one-hour ozone standard or
federal eight-hour ozone standard).? Some examples include:

0 Require that off-road diesel- powered vehicles used for construction should be new low-
emission vehicles, or use retrofit emisson control devices, such as diesel oxidation catalysts and
diesd particulate filters verified by the California Air Resources Board.™

0 Add apolicy to require that new residences use al Energy Star rated appliances and the

8. Information about feasible measures are available from numerous sources, including
the Lawrence Berkeley National Laboratory "Cool Roofing Materials Database” prepared by the
Laboratory's Heat Idand Project (http://eetd.Ibl.gov/coolroof/) and EPA's Heat I1dand site:
www.epa.gov/heatisland/

9. The U.N. Intergovernmental Panel on Climate Change notes that "near-term health
co-benefits from reduced air pollution as aresult of actions to reduce GHG emissions can be
substantial and may offset a substantial fraction of mitigation costs." IPCC Fourth Assessment
Report, Working Group 111, Summary for Policymakers, Mitigation of Climate Change, at p. 16.

10. See. www.arb.ca.gov/diesel/verdev/verdev.htm and
www.epa.gov/ispd/pdf/emission_0307.pdf This requirement was applied to construction at
LAX and O'Hare Internationa Airports. See, www.oharemodernization.org (Sustainable Design
Manual, 88.5) and www.laxmasterplan.org/cb_CBA_Exhibits.cfm. (Section X. F.) Thiswould
aso reduce exposure to diesel particulate exhaust, a known carcinogen and toxic air
contaminant. See "Digging Up Trouble: Health Risks of Construction Pollution in California”
(Union of Concerned Scientists, November 2006).
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most energy-efficient water heaters and air conditioning systems that are feasible, and new
buildings and major renovations shall use energy efficient lighting (indoor and outdoor) that
reduces electricity use by substantially more than current state building code requirements. -

We aso suggest including the City's Climate Action Plan as part of the General Plan. Since that
Plan only covers GHG reductions through 2010, the City may be planning to prepare an updated
Climate Action Plan that would identify actions to further reduce GHG emissions from City
operations after 2010, and implement programs for education and support for GHG reductions
by private parties. The updated plan could be adopted as a General Plan amendment.

The Citv Should Adopt the Two Environmentallv Superior Alternatives That Would
Reduce the GHG Emissions.

We urge the City to adopt the two "environmentally superior” alternatives to the proposed
Genera Plan identified in the DEIR. These appear to be feasible alternatives that under CEQA
congtitute actions that will substantialy lessen the project's environmental impacts.

The Enhanced Sustainability Alternative would modify optiona policies in the Genera Plan
that "support” sustainable development, such as energy efficient design, renewable energy, and
water conservation,*? and convert them to enforceable requirements. This Alternative would
significantly reduce the project’s air pollutant emissions, would aso reduce adverse impacts on
hydrology and water quality, and would reduce the need for new public utility infrastructure. |If
the City does not adopt this alternative, many of the mitigation measures that would reduce
GHG emissions, including measures that the City itself has identified in the Genera Plan,
would not be enforceable.

The DEIR dso identifies the Increased Parking Management Alternative as environmentally
superior. This alternative would expand implementation of permit parking restrictions for
certain neighborhoods; increase parking meter fees and extend the hours of operation of meters,
and reduce free on-street parking in the City. This aternative would reduce the number of
automobile trips, reduce parking demand, and increase the number of trips using carpools,
transit, walking or biking. This alternative would reduce the impacts on traffic and air quality,
including reducing GHG emissions.!¥/

11. Information about energy efficient lighting is available from many sources,
including: www.energy.ca.gov/efficiency/lighting/index.html;

www.energy.ca.gov/efficiency/lighting/outdoor_reduction.html and
www.newbuildings.org/lighting.htm.

12. Minimizing water consumption in new development is an important mitigation for
GHG emissions because 60% of the City's energy use is for pumping water and wastewater.

13. The report Statewide Transit-Oriented Development (TOD) Study, Factorsfor
Success in California, Special Report, Parking and TOD: Challenges and Opportunities
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Under CEQA, "feasible’ means. "capable of being accomplished in a successful manner within
areasonable period of time, taking into account economic, socia and technological factors.”
Pub. Resources Code § 21061.1. The impacts of global warming are potentially catastrophic
and we cannot proceed with "business as usua" even though some of the required changes may
encounter public opposition. The City must carefully consider the evidence before determining
whether an alternative, or a particular element of the aternative, is feasible or not. Although a
measure may be unpopular with some members of the public, if the measure can be included
without substantial hardship, it should be considered feasible.

Thank you for your consideration of these comments. We would appreciate the opportunity to
meet with City staff to discuss these comments further in an effort to work cooperatively on
these issues.

Sincerely,

SANDRA GOLDBERG
Deputy Attorney General

For EDMUND G. BROWN JR.
Attorney General

cc.  Shirley R. Edwards
Chief Deputy City Attorney

(February 2002, Business, Transportation and Housing Agency, California Department of
Transportation) discusses various parking management activities that have been implemented to
reduce single occupancy vehicle trips. The U.S. DOT aso identifies parking
pricing/management measures in its report "Multi-Pollutant Emissions Benefits of Transporation
Strategies' and concludes. "All of these strategies reduce emissions by reducing the number of
vehicle trips taken."
(http://www.thwa.dot.gov/environment/conformity/mpe_benefits/index.htm#toc- Chapter.3).
Parking management programs that provide environmental benefits are also discussed in
"Parking Management, Strategies, Evaduation and Planning,” Todd Litman, Victoria Transport
Policy Ingtitute, April 25, 2006. (www.vtpi.org/park man.pdf)
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September 28, 2007

Mr. Edmund G. Brown Jr.

Attorney General, State of California
Department of Justice

1515 Clay Street, 20® Floor

P.O. Box 70550

Qakland, CA 94612-0550

Dear Attorney General Brown:

Thank you for your letter of June 11, 2007 commenting on the Draft Program Environmental
Impact Report (PEIR) for the City of San Diego Draft General Plan, Project No. 104495, SCH
No. 2006091032. The City of San Diego’s Draft General Plan provides a comprehensive policy
framework for how the City should grow and develop, provide public services, and maintain the
qualities that define San Diego over the next 20 to 30 years.

The Draft General Plan addresses climate change issues through the City of Villages strategy and
a wide range of resource conservation and management policies that promote sustainable
development and reduce greenhouse gas emissions. The City of Villages strategy is to focus
orowth into mixed-use villages, of different scales, that are linked to an improved regional transit
system. As a result of your comments and other public comments received on the Draft General
Plan and Draft PEIR, City staff has made revisions to both documents.

Detailed responses to each point raised in your June [1 letter are enclosed. In summary, the
City has taken the following approach to address climate change impacts: (1) modify the policy
language of the October 2006 Draft General Plan to expand and strengthen climate change
policies; (2) ensure that policies to reduce greenhouse gas emissions (GHG) are imposed on
future development and City operations by incorporating them into the Mitigation Monitoring
and Reporting Program (MMRP) for the Final EIR; and (3) mitiate work on a General Plan
Action Plan to identify measures such as new or amended regulations, programs and incentives
to implement the GHG reduction policies.

Based on this approach, the Conservation Element of the General Plan has been revised to
incorporate an overview of climate change issues and establish comprehensive policies that
would reduce future GHG emissions. A key new Conservation Element policy (CE-A.2) is to
“reduce the City’s carbon footprint,” and to “develop and adopt new or amended regulations,
programs and incentives as appropriate to implement the goals and policies set forth” related to

Land Use and Economic Development
202 C Street, MS 9B + San Diego, CA 92101-3864
Tel {819) 235-5716  Fax (619) 236-6067
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climate change. Additional policies have been added to “collaborate with climate science
experts” to allow informed public decisions (CE-A.3) and to “regularly monitor and update the
City’s Climate Protection Action Plan (CE-A.13).” The overall intent of these new policies 18 to
unequivocally support climate protection actions, while retaining flexibility in the design of
implementation measures which could be influenced by technological advances, environmental
conditions, state and federal legislation, or other factors. An excerpt from the Draft General Plan
Conservation Element, showing many of the climate change edits, is enclosed for your
convenience.

In addition, the Draft General Plan Land Use and Community Planning; Mobility; Urban
Design; and Public Facilities, Services, and Safety elements have been edited to better support
GHG reduction and climate change adaptation goals. These elements contain policy language
related to sustainable land use patterns, alternative modes of transportation, energy efficiency,
water supply, and GHG emissions associated with landfills. The General Plan also calls for the
City to employ sustainable building techniques, minimize energy use, maximize waste reduction
and diversion, and implement water conservation measures. The City’s efforts to reduce GHG
emissions are further bolstered by existing City programs including the Sustainable Community
Program, the Climate Protection Action Plan, the Environmentally Preferable Purchasing
Program, and numerous City Council policies addressing resource conservation and
management.

Staff appreciated the input provided by Deputy Attorney General Sandra Goldberg at a meeting
held on June 27, 2007, which resulted in additional communications and sharing of resources.
We will send you compact disc copies of the entire Final PEIR and revised Draft General Plan
when they are available. Please contact me if you have further comments or questions.

Sincerely,

L/j/%//z::i%

William Anderson, FAICP
Deputy Chief Operating Officer
Land Use and Economic Development

NSB
FEnclosures: 1. Attorney General Letter with Staff Responses

2. Draft General Plan Conservation Element Excerpt

ce! Sandra Goldberg, Deputy Attorney General
Shirley R. Edwards. Chief Deputy City Attorney
Marilyn Mirrasoul, Environmental Planner
Nancy Bragado, General Plan Program Manager
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City staff and Deputy Attomey General Sandra Goldberg attended a meeting on June 27, 2067
to discuss the Attorney General letter dated June 11, 2007 regarding the global warming
discussion of the General Plan DEIR. At this meeting, the City and Ms. Goldberg agreed that
the City should edit the Draft General Plan to strengthen climate change policies and to take
steps to ensure that the policies are implemented and enforced.

The City has taken the following approach to address the comments on the City’s obligation
under CEQA to adopt feasible alternatives and mitigation measures made in the June 11, 2067
Attorney General letter: {1) modify the policy language of the October 2000 Draft General
Plan to expand and strengthen climate change policies; (2) ensure that policies to reduce
greenhouse gas (GHG) emissions are imposed on fture development and City operations by
incorporating them into the Mitigation Monitoring and Reporting Program (MMRP) for the
Final EIR; and (3) mitiate work on a General Plan Action Plan to identify measures such as
new or amended regulations, programs and mcentives to implement the GHG reduction
policies.

Based on this approach, the Conservation Element of the General Plan has been revised 1o
incorporate an overview of climate change; discuss existing state and ity actions to address
climate change impacts; and establish comprehensive policies that would reduce the GHG
emissions of future development, the existing community-at-large, and City operations. A key
new Conservation Element policy is t0 “reduce the City’s carbon footprint” and to “develop
and adopt new or amended regulations, programs and incentives as appropriate to implement
the goals and poficies set forth” related to climate change (CE-A.2}. Additonal policies have
been added to “collaborate with climate science experts” to aliow informed public decisions
(CE~A.3) and {c “regularly moniter and update the City’s Climate Protection Action Plan (CE-
A.13).7 The overall intent of these new policies is t© unequivocally support climate protection
actions, while retaining {lexibility in the design of implementation measures which could be
influenced by technological advances, environmental conditions, state and federal legislation,
or other factors.

In addition, the Draft General Plan Land Use and Community Planning; Mobility; Urban
Design; and Public Facilities, Services, and Safety elements have been edited to better support
GHG reduction and climate change adaptation goals. These elements contain policy language
related to sustainable land use patterns, alternative modes of transportation, energy efficiency,
water supply, and GHG ervissions associated with landfills.  The General Plan also calls for
the City to employ sustainable building technigues, minimize energy use, maximize waste
reduction and diversion, and implement water conservation measures. The City’s efforis to
reduce GHG emsssions are fusther belstered by existing City programs including the
Sustainable Community Program, the Chmate Protection Action Plan, the Environmentally
Preferable Purchasing Program, and numerous City Council policies addressing resource
conservation and management.
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B-i (continued)

To ensure that policies to reduce GHG emissions are imposed on future development, the
policies are incorporated into the Mitigation Monitoring and Reporting Program (MMRP) for
the Final EIR. Pursuant to CEQA Guidelines §15097(b), regarding mitigation monitoring,
“Where the project at issue is the adoption of a general plan, specific plan, community plan or
other plan-level document, the monitoring plan shall apply to policics and any other portion of
the plan that is a mitigation measure or adopied aiternative. The monitoring plan may consist
of policies included m plan-level documents™

Staff is currently preparing a General Plan Action Plan that identifies a comprehensive work
program of measures to implerment the policies of the General Plan, including the pohcies that
reduce GHG emissions of future development. The implementation measures would include
the development of regulations, programs, incentives, master plans, community plan updates or
other specific actions to implement the policies of the General Plan, and identify the parties
responsible for implementation and the implementation time frame. Due to the complexity and
interrelationship between the General Plan policies and issues related to global warming, it is
anticipated that it would take at least one year 1o several years to adopt all of the measures to
be ncluded within the implementing Action Plan. While the implementation measures
identified in the General Plan Action Plan are prepared, the General Plan policies identified in
the MMRP would be imposed on future development and the Climate Protection Action Plan
would continue to be implemented {updates to the Climate Action Plan are to occur per the
new Policy CE-A.13 as discussed above}.

I order to monitor the progress and effectiveness of General Plan policies and implementation
measures, the City will prepare and submit an annual report on the status of the General Plan
and progress in the implementation of the General Plan policies (“the annual report™} to the
City Council, Governor’s Office of Planning and Research (OPR) and the Department of
Housmg and Cormmunity Development (HCD) as mandated by Government Code
§65400(b)(1}. The annual report shall include a discussion of progress in the implementation
of the specific goals and policies of each general plan element, including policies that reduce
GHG emissions. The annual report will 2iso be used to develop a longer-term evaluation of the
General Plan and to determine the need for updating any element or policy prior o a
comprehensive update. To ensure that the City prepaves and submits the annual report,
compliance with Government Code §63400(b)(1) is included in the MMRP for the Final PEIR
consistent with CEQA Guidelines §15097(b).

B-2

The City of Villages development strategy policies found in the Land Use and Commumity
Planning Element, Section A, were strengthened to address this comment and included in the
MMRP to ensure that these policies are imposed on future development consistent with CEQA
Guidelines §15097(b). Furthermore, as discussed in the response to comment B-1, the City has
incorporated the revised policies of the General Plan that reduce GHG emissions into the
MMRP for the Finat EIR fo ensure that future development incorporates measures that
“minimize GHG emissions.”
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B-3
The referenced policy has been reviewed and revised. See General Plan Policy CE-A.S.

B-4
The referenced policy has been reviewed and revised. See General Plan Policy CE-A.11.

B-5
The referenced policy has been reviewed and revised. See General Plan Policy CE-A6.

B-6
The referenced policy has been reviewed and revised. See General Plan Pelicy CE-A.6. The
Action Plan will identify the specific implementation of this pelicy.

B-7
The referenced policy has been reviewed and revised. See General Plan Policy CE-A12. Alse
see Policy CE-A.11.d edits.
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B-8

The General Plan provides policy direction on minimizing wasie, waste management and
recychng in the Conservation Element Section A, Climate Change and Sustainable
Development; and in the Public Facilities, Services and Safety Element Section 1, Waste
Management. Policies have been reviewed and revised. See General Plan Policy PF-L1.and
PF-1.2, and Policies CE-A.8 and CE-A.9. In addition, the City is in the process of
implementing a Construction and Demolition Debris Diversion Ordinance. To further address
diverting materials from the waste stream within the City limits, the City is in the process of
discussing the City Recycling Ordinance which would reguare single family, multi-family,
commercial and mixed-use facilities to recycle at 2 minimum: plastic bottles and jars, paper,
newspaper, netal containers, cardboard, and glass containers.

B-9

As discussed in the response to Comment B 2, the City of Villages development strategy
policies were strengthened within the General Plan and included in the MMRP to ensure that
these policies are imposed on future development. In addition, the following language was
added to the Land Use and Community Planning Element Section A to address the citywide
importance of the City of Villages strategy: "Implementation of the City of Villages strategy is
an important component of the City's strategy to reduce local contributions o greenhouse gas
emissions, because the strategy makes it possible for larger numbers of people to make fewer
and shorter auto trips.”

B-10
A new Gengeral Plan Policy CE-F.9 addresses the idling of motive equipment.

B-11
The referenced poticy (CE-A.6) has been reviewed and revised.
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B-12
Policy CE-A.13 has been added. This policy calls for the City to “Regularly monitor and
update the City’s Climate Protection Action Plan.”

B-13

In response to comments made on the Draft General Plan durm £ the public review period, the
City has undertaken actions to reduce the GHG emissions of future development under the
Generel Plan and meet its obligations under CEQA to mitigate the cumulatively significant
global warming impacts of the General Pian as explained in detail in the response to comment
B-1. By adding these comprehensive poticics into the General Plan and MMRP and
idemtifying Action Plan measures to implement these policies, the City has incorporated the
principat environmentaily objectives of the environmentally superior Enhanced Sustamability
Alternative into the General Plan. Furthermore, the addition of Policy MI-G.5 to the Mobility
Element to “implement parking strategies that are designed to help reduce the number and
length of automobile rips ... " incorporates one of the principal envircamental objectives
related to the Tncreased Parking Management Alternative into the Draft General Plan. Please
also refer to the responses to comments B-15 and B-16.

B-14
See response to B-13.

B-15

A new Policy ME-G.5 has been added to the Mobility Element to “implement parking
strategies that are designed 1o help reduce the number and length of automobile trips ...~ The
addition of this policy incorporates one of the principal environmental objectives related to the '
Increased Parking Management Alternative into the Draft General Plan.
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B-16

Please see response to comment B-2.  The City of San Diego’s General Plan Update has been
guided by the City of Villages (smart growth) strategy. This strategy includes coordinated
land use and ransportation policies that can help reduce local contributions to GHG emissions
over the long term through implementation of development patterns and transportation
investments that make it possible for larger numbers of people to make fewer and shorter auto
trips. The General Plan also includes a wide range of resource conservation and management
policies that promote sustainable development and reduce GHG emissions. Revisions have
been made 1o the Draft General Plan, and a preliminary General Plan Action Plan has been
drafted in response 1o public comments received on the General Plan and Draft EIR.  These
edits have resulted in the preparation of an environmentally superior project being brought
forward to public hearings.

In addition, the City’s efforts to reduce GHG cmissions are bolstered by existing programs
including the City’s Sustainable Community Program, the Climate Protection Action Plan, the
Environmentally Preferable Purchasing Program, and numerous City Council policies
addressing resource conservation and management.

Staff appreciated the mput provided by Deputy Attorney General Sandra Goldberg at the
meeting of June 27, 2007, which resulted in additional comwumications and sharing of
resources. Please also refer to response B-1.
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October 29, 2007

By Electronic Mail and Telecopy

Planning Commission

City of San Diego

1222 First Avenue, 4™ Floor
San Diego, CA 92101

RE:  Hearing: November 1, 2007 -- DOCKET ITEM-6: GENERAL PLAN UPDATE,
PROJECT NO. 104496.

Dear Members of the Planning Commission:

The Attorney General submits these comments on the Final Environmental Impact
Report (“EIR”) and City of San Diego Draft General Plan Update (“General Plan™). We
appreciate the revisions that have already been made to the General Plan as a result of the
Attorney General’s comments on the Draft EIR and the specific suggestions for revisions and
additions that we provided to City staff. We are writing to request that you endorse those
revisions, and to further request that you make some additional changes that we previously
suggested, but that have not yet been included in the Draft General Plan. We believe the
additional changes discussed below are appropriate mitigation measures under CEQA to reduce
or avoid climate change impacts from future development in the City of San Diego.

Policy CE-A.5-a. “Design new and major remodels to City buildings to achieve, at a minimum,
the Silver rating goal identify by the Leadership in Energy and Environmental Design (LEED)
Green Building Rating System to conserve resources, including but not limited to energy and
renewable resources.”

A substantial amount of city operations may occur in leased buildings. Therefore, this
policy should apply to leaseholds, particularly where a building is built or remodeled to the City
tenant’s specifications. The Governor’s Executive Order for green building (Executive Order S-
20-04) requires that state agencies: “Seek[ing] out office space leases in buildings with a U.S.
EPA Energy Star rating.” Given the trend for construction of new office buildings that are
LEED certified, and the ability to retrofit existing buildings to achieve an Energy Star rating, the
General Plan policy should also require: “New city leaseholds or lease renewals/extensions
should be buildings that are LEED certified or have a U.S. EPA Energy Star rating.”

Policy CE-A.5.d. “Improve the energy efficiency of commercial buildings.”

This policy should be more specific to indicate how and when the City intends to
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improve the energy efficiency of existing commercial buildings. The policy should be revised to
state: “Upgrade the energy efficiency of commercial buildings at the time of sale, renovations,
or additions.” The policy as written is unclear as to how it would happen and does not ensure
that any energy improvements will actually occur. A cost-effective way to reduce energy use is
to implement energy and water conservation measures in existing buildings that pay for
themselves in energy savings over time. The City may further refine the type, scope and
expenditure limit of the required energy efficiency improvements in an ordinance or code
provision that implements this policy.

Policy CE-A-9. “Reuse building materials, use materials that have recycled content... to the
extent possible, through factors such as:  Scheduling time for deconstruction and recycling
activities to take place during project demolition and construction phases.”

We request changing this to state “... through factors including:  * Requiring
contractors to schedule time for deconstruction and recycling activities to take place during
project demolition and construction phases.” We also request adding: “The City shall take the
actions necessary to establish landfill facilities to recycle construction and demolition debris.”

The construction and demolition recycling ordinance passed by the City several years ago
has not gone into effect, apparently due to lack of appropriate recylcing facilities at the landfill.
Obviously, some further efforts are required by the City to obtain the necessary facilities.
Numerous other cities have been able to do so, and have construction/demolition recycling
ordinances in effect.Z

Policy CE-A.10. The policies in CEA-A.10. a. and b. require that buildings have refuse and
recycling areas, but they do not state that building occupants are required to recycle. Itis
feasible and appropriate to require recycling in all buildings, as a method to reduce emissions of
methane (a potent greenhouse gas) generated by garbage in landfills. Therefore, the following
policy should be added to the General Plan: *“Require recycling in all residential (single and
multi-family) and non-residential buildings.” Voluntary programs simply do not provide the
assurance required by CEQA that feasible mitigation measures to reduce a project’s impacts will
be carried out.

1. See, City of Berkeley Commercial Energy Conservation Ordinance
http://www.cityofberkeley.info/bmc/Berkeley _Municipal_Code/Title_19/72/index.html and
descriptive brochure at: www.ebenergy.org/ceco/cecoinfo.doc

2. See, for example: http://greenbuildings.santa-
monica.org/whatsnew/waste.ordinance.html; www.oaklandpw.com/Page323.aspx and also
www.oaklandpw.com/Page39.aspx;
http:www.ci.glendale.ca.us/public_works/Constr_Dem_Debris_Recycling_Ord.asp; and
http://www.co.el-dorado.ca.us/EMD/solidwaste/const_debris_recycle_ord.html.
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Policy CE-A.11.

This section requires sustainable landscape design and maintenance, and lists numerous
implementation measures. We previously requested that the following measure should be added:
“Maximize use of reclaimed water for irrigation.” Alternatively, this could say: “Use reclaimed
water to meet the water needs of new development to the maximum extent feasible.” Such a
policy would not require actions that are not feasible.¥ However, when it is feasible, new
development should be required to provide the infrastructure needed to allow use of reclaimed
water to contribute to the water demands of the development.?

Policies In CE-F. (Air Quality)

Increasing the use of bicycles can reduce vehicle trips and therefore reduce emissions of
greenhouse gases, as well as ozone-forming chemicals from vehicles. The General Plan
addresses facilities for bicycle parking to some extent in two policies. Policy ME-E.6 states:
“Require new development to have site designs and on-site amenities that support alternative
modes of transportation.” Policy ME-F .4 states: “Provide safe, convenient, and adequate short-
and long-term bicycle parking facilities and other bicycles amenities for employment, retail,
multifamily housing, schools and colleges, and transit facility uses.” The General Plan should
include a clearer statement indicating that new retail and commercial development, because it
has the potential to generate vehicle trips, must include bicycle facilities as a mitigation measure
to reduce the number of vehicle trips. We request that you add the following policy: “Provide
bicycle parking/storage facilities in new retail or commercial development.” This could be
included either in the Conservation Element (CE-F) or in the Mobility Element (ME-F).?

3. “Feasible”as used in the California Environmental Quality Act (“CEQA”) is defined
as: “Capable of being carried out in a successful manner within a reasonable period of time,
taking into account economic, environmental, legal, social, and technological factors.” (Title 14,
Cal. Code of Regs., § 15364).

4. This would also supplement the policy in the Public Facilities Element that states:
“Continue to develop the recycled water customer base, and expand the distribution system to
meet current and future demands.” (PF-H.1.e.). We appreciate that several other provisions have
been added to the Public Facilities Element that can contribute to reducing greenhouse gas
emissions, such as implementing water conservation plans (PF-H.1.b) and considering and
minimizing the energy impacts of proposed water projects (PF-H.3.c.).

5. We note that City staff has added to the General Plan a policy to implement parking
strategies to reduce the number and length of automobile trips (Mobility Element ME-G.5).
(This was identified as a feasible mitigation measure in the Draft EIR). A recent handbook on
parking pricing measures to reduce automobile trips prepared by the San Francisco Bay Area
Metropolitan Transportation Commission is attached, and may be helpful in implementing this
policy. (“Reforming Parking Policies to Support Smart Growth, Toolbox/Handbook: Best
Practices & Strategies For Supporting Transit Oriented Development in the San Francisco Bay
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Policy CE-A.13. Regularly monitor and update the City’s Climate Protection Action Plan.

We appreciate City staff’s addition of this policy. We hope that you will consider
making it even stronger by adding that an update will include an inventory of private greenhouse
gas emissions in the city and identify programs the City will implement to reduce the climate
change impacts of existing private buildings and vehicle use. This would supplement the
General Plan policies that apply to new development and generally do not address the energy use
of existing buildings, and the people who live and work in the those buildings.

Conclusion

Appendix C of the Final EIR (at p.6-12) sets forth the City’s responses to the Attorney
General’s comments on the Draft EIR. These responses do not specifically address the
suggested changes/mitigation measures identified above, or discuss any reasons why they are not
feasible. We request that you include the requested changes in the General Plan as mitigation for
climate change impacts of new development, or explain in the findings for approval why the
actions are not feasible.

Thank you for your consideration of these comments and the willingness of your staff to
work cooperatively on these issues.

Sincerely,
/Sandra Goldberg/

SANDRA GOLDBERG
Deputy Attorney General

For EDMUND G. BROWN JR.
Attorney General

cc: Shirley R. Edwards
Chief Deputy City Attorney

Area” (June 2007), available at:
www.mtc.ca.gov/planning/smart_growth/parking_seminar/Toolbox-Handbook.pdf.)
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November 26, 2007

Ms. Sandra Goldberg

Deputy Attorney General, State of California
Department of Justice

1515 Clay Street, 20" Floor

P.O. Box 70550

Oakland, CA 94612-0550

Dear Deputy Attorney General Goldberg:

Thank you for your letter of October 29, 2007 commenting on the City of San Diego Draft
General Plan and the associated Final Program Environmental Impact Report (PEIR) Project No.
104495, SCH No. 2006091032. In your letter you raised issues pertaining to specific Draft
General Plan policies, which are summarized as underlined text, below. We have considered
your suggestions and offer responses to each. In some cases we recommend that issues you
raised be addressed in the General Plan Action Plan currently being prepared. A preliminary
draft of the Action Plan is enclosed for your information.

1. Policy CE-A.5-a. Expand policy to require new or renewals of City leaseholds to be in
buildings that are LEED certified or U.S. EPA Energy Star rated.

The City does not believe it is feasible to apply Policy CD-A.5.a to leaseholds. However, the
City is committed to pursuing sustainable development and has drafted Action Plan items to
implement General Plan Policies CE-A.5 and CE-A.6. Specifically, the Draft Action Plan calls
for the evaluation of the City’s Sustainable Building Policy (Council Policy 900-14) and a
review of the applicable regulations for adequacy in implementing these proposed General Plan
policies. Note that the Sustainable Building Policy already includes provisions for the
renovations of existing buildings greater than 5,000 square feet. Staff recommends the following
Action Plan language to further respond to the Attorney General’s comments:

CE-A.5; | Implement and evaluate the adequacy of | ESD; DSD Periodically
CE-A.6 | the City’s Sustainable Building Policy. Short Term
Consider changes to the policy that
would expand the policy and associated
Permit Expedite Program.

Evaluate the adequacy of the regulations Ongoing
in the Land Development Code.

City Planning and Community Investment
207 C Stret, MS 44 » Sun Diego, CA 92101-3864
Tel (619) 2355200 Fax (619} 5335951
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Evidence of the City’s ongoing commitment to sustainable development is demonstrated in the
recently issued Request for Qualifications (RFQ) for a new San Diego Civic Center Complex,
which would eliminate the need for existing leases of downtown office buildings. One of the
guiding principles outlined in the RFQ is for the project is to achieve “a Civic Center that sets a
standard for sustainable development.” In addition, key factors of the project include that the
Civic Center be “a model of energy efficiency and sustainability.”

2. Policy CE-A.5.d. Clarify how the improvement in the energy efficiency of commercial
buildings will be achieved.

See responses to Issue 1, above. The action item for CE-A.5 calls for the evaluation of the Land
Development Code to determine if further regulations are needed to implement the policy. As the
Action Plan is further developed, additional items will address specific feasible
measures/methodology regarding the implementation of additional energy and water
conservation measures throughout the City, including addressing commercial buildings.

3. Policy CE-A.9 Strengthen construction and demolition recycling policy.

The City Council recently adopted amendments to the Construction and Demolition (C&D)
ordinance so that it will become an effective tool to increase C&D recycling. The amended
ordinance requires construction and demolition debris recycling when a certified C&D recycling
facility is operating within 25 miles of downtown San Diego (rather than a requirement that a
Cé&D facility be operating within the City). The City is not pursuing the construction of a
construction and demolition recycling facility within the City limits at this time as the private
sector has developed appropriate facilities. The recent amendments to the C&D ordinance work
to ensure that these private facilities are used through the collection of refundable deposits to
create an economic incentive to recycle.

The revised policy language is proposed as follows:

CE-A.9. Reuse building materials, use materials that have recycled content, or use materials
that are derived from sustainable or rapidly renewable sources to the extent possible,
through factors suehas including:

e Scheduling time for deconstruction and recycling activities to take place during
project demolition and construction phases.

e Using life cycle costing in decision-making for materials and construction
techniques. Life cycle costing analyzes the costs and benefits over the life of a
particular product, technology, or system;

¢ Removing code obstacles to using recycled materials in buildings and for
construction; and

¢ Implementing effective economic incentives to recycle construction and
demolition debris (see also PF-1.2).
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4. Policy CE-A.10 Expand policy to require recyeling in all residential and non-residential
buildings.

On October 30, 2007, the City Council unanimously approved the City Recycling Ordinance,
which requires recycling for the residential (single- and multi-family) and commercial sectors
and at special events requiring an event permit. Residential, commercial, and mixed use facilities
generating a combined six cubic yards or less per week of refuse and recyclable materials would
be exempt, otherwise participation is required.

Staff does not recommend edits to Policy CE-A.10, as this policy relates to the physical design of
buildings. However, Policy PF-1.2 could be edited to add a new subpolicy “o” to better relate to
the new recycling ordinance, as follows:

PF-1.2. Maximize waste reduction and diversion (see also Conservation Element, Policy
CE.A.9).

0. Recycle materials generated by residential. commercial. and mixed use

3. Policy CE-A.11. Strengthen policy on the use of reclaimed water for landscape
irrigation,

Staff concurs that Policy CE-A.11 should be strengthened, as the existing Municipal Code
Section 64.0807 (d) requires development to be served with reclaimed water, or to include
facilities designed to accommodate the use of reclaimed water in the future, when the projected
is located within an existing or proposed reclaimed water service area. In addition, the draft
Action Plan prepared for the General Plan calls for the City to continue participating in a multi-
jurisdictional effort to draft a county-wide landscape water conservation ordinance. One of the
measures being considered is how to efficiently utilize recycled water considering the constraints
in recycled water capacity and conveyance.

The policy is proposed to be revised as follows:

Policy CE-A.11.i Encourage the use of high efficiency irrigation technology, and
recycled site water to reduce the use of potable water for irrigation.
Use recycled water to meet the needs of development projects to
the maximum extent feasible.

6. Section CE —F (Air Quality). Require bicycle facilities in retail and commereial
development as mitigation for air quality impacts.

The City currently requires bicycle parking/storage facilities in new retail and commercial
development per the Municipal Code Section 142.0530, and in new multiple dwelling unit
residential development per the Municipal Code Section 142.0525. To respond to the Attorney
General’s comments, staff proposes General Plan edits as follows:

ME-F.4. Provide safe, convenient, and adequate short- and long-term bicycle parking facilities
and other bicycle amenities for employment, retail, commercial, multifamily housing,
schools and colleges, and transit facility uses.
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a. Continue to require bicycle parking in commercial and residential zones.

b. Provide bicycle facilities and amenities to help reduce the number of motor
vehicle trips.

7. Policy CE-A.13. Analyze and inventory private green house pas emissions (GHG) and
identify programs to reduce GHG in the Climate Protection Action Plan.

The City already has a citywide GHG emission inventory that includes the private sector. This
analysis is a combined total, and does not identify any one entity. In response to the Attorney
General comment, staff proposes to edit Policy CE-A.13 as follows:

- CE-A.13 Regularly monitor and update the City’s Climate Protection Action Plan.

a. Inventory greenhouse gas emissions. including emissions for the City of
San Diego community-at-large and for the City of San Diego as an

b. Identify actions and programs designed to reduce the climate change
impacts caused by the community-at-large and the City of San Diego as an

These policy edits will be included in the Mitigation Monitoring and Reporting Program of the
Final General Plan EIR. Thank you for your continued interest in the City of San Diego General
Plan.

Sincerely,

Sy /e

William Anderson, FAICP
Deputy Chief Operating Officer
Land Use and Economic Development

NSB
Enclosure: Working Draft General Plan Action Plan
el Shirley R. Edwards. Chief Deputy City Attorney

Marilyn Mirrasoul, Environmental Planner
Nancy Bragado, General Plan Program Manager
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